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T.  Birmingham  Union  R.  Co.  93  Ala.  505.  284 
T.  Matthews.  99  Ala.  24. 14  L.  R.  A.  462.  234 

Hni  T.  Barclay.  18  Yes.  Jr.  60 202 

T.  Boston.  122  Mass.  844.  23  Am.   Rep. 

f^oo  440 

T.  Charlotte,  72N.C65*.'.!!!!!!!!!'.!!!!  297 
48  L.  R.  A. 


Hill  ▼.  Harding.  130  U.  S.  009.  704.  32  L.  ed. 

1083.    10S4 194 

▼.Huntress.  43  N.  H.  480 452.458 

▼.  Pennsyliranla  R.  Co.  178  Pa.  223,  35 

L.  R.  A.  196 673 

▼.  Warren,  2  Starkle,  377 113 

Hipsley  ▼.  Kansas  City,  St.  J.  ft  C.  B.  R. 

Co.  88  Mo.  348 518 

Hite  ▼.  Metropolitan  Street  R.  Co.  130  Mo. 

132 519 

Hoag  ▼.  Lake  Shore  ft  M.  S.  R.  Co.  85  Pa. 

293.  27  Am.  Rep.  653 403 

Hoagland  y.  Lowe.  39  Neb.  397,  407 626 

Hodder  ▼.  Ruffln.  1  Tamlyn,  341 147 

Hodffes  ▼.  PercWal,  132  111.  53 121 

HoKDauer  ▼.  Davenport  ft  N.  W.  R.  Co.  52 

Iowa,  342.  343,  35  Am.  Rep.  278. . .  369 
Holbrook  ▼.  West  Jersey  Zinc  Co.  57  N.  Y. 

616 786 

Holland  ▼.  Fox.  3  El.  ft  Bl.  977 724 

Hollidar  ▼.  Holgate,  L.  R.  3  Bzch.  299....  748 
Holly  Rl^er  Coal  Co.  ▼.  Howell,  86  W.  Va. 

489 733,734 

Holmark  ▼.  MoIIn,  6  Coldw.  484 187 

Holmes.  B.  ft  H.  ▼.  Holmes,  B.  ft  A.  Mfg. 

Co.  37  Conn.  278,  9  Am.  Rep.  324. .  99 
Holroyd  ▼.  Marshall.  10  H.  L.  Caa.  191.  9 

Jur.   N.   S.  218 591,692 

▼.  Wyatt,  9  Jur.  1072,  2  Colly.  Ch.  Cas. 

^27  .   . . , , .  148 

Hoiton  ▼.  Daly,  i'06  iii.*  *i8i !!!!!!!!!!!!!! 

570,571,573.674.678 

Hopkins  ▼.  Westcott.  6  Blatcfaf.  64 287 

Hopt  ▼.  Utah.  110  U.  S.  574.  28  L.  ed.  262.  157 
Horn  ▼.  Cole,  51  N.  H.  287.  12  Am.  Rep. 

1 11  628 

Horsey  ▼.  Chew.  65 "  Md.'  '557 !!!!!!!'.!!!!!!  225 

Hosford  ▼.  Johnson.  74  Ind.  479 522 

Householder  ▼.  Kansas  City.  83  Mo.  488.  564 
Houston  ft  T.  C.  R.  Co.  ▼.  Hill,  70  Tez.  61.   282 

Hovey  ▼.  State.  Caraon,  119  Ind.  896 411 

Howard  ▼.  Farr,  18  N.  H.  457 850 

Howe  ▼.  Cambrldflw.  114  Maas.  388 837 

▼.  West  Kud  Street  R.  Co.  167  Maas.  46.   236 

Howell  ▼.  Buffalo,  15  N.  Y.  512,  519 682 

▼.  Chicago  ft  N.  W.  R,  Co.  61  Barb.  878. .  398 

Hubbard  ▼.  Relden,  27  Vt.  646 813 

Hudson  ▼.  Chicago  ft  N.  W.  R.  Co.  69  Iowa, 

581.  44  Am.  Ren.  692 121 

Huey  ▼.  Gahlenbpck,  6  Am.  St.  Rep.  790, 

note.  121  Pa.  238 444 

Huff  ▼.  Cook.  44  Iowa,  639 693 

Huffman  ▼.  Click,  77  N.  C.  66 635 

Hushes.  Re,  8  N.  M.  225 723 

Hulbert  ▼.  Topeka,  84  Fed.  Rep.  610 

571,673,578 

Humphrey  ▼.  Phillips.  67  HI.  132 656 

Humphreys  ▼.  Perry,  148  U.  8.  627,  87  L. 

ed.    687 287 

Hunn  ▼.  Michigan  C.  R.  Co.  78  Mich.  613, 

7  L.  R.  A.   500 675 

Hunt.  /?#  parte,  28  Tez.  App.  361 158 

▼.  Ll^ermore.  5  Pick.  896 452,  468 

▼.  Utica.  18  N.  Y.  442 682 

Hunter's  Appeal.  22  W.  N.  C.  861 601 

Hurst  ▼.  Detroit  City  R.  Co.  84  Mich.  689. 

670,677 

Hurtado  ▼.  Califomla,  110  U.  8.  587,  28  L. 

ed.    239 46.782 

Hussey  ▼.  State,  69  Ga.  64 400 

Hutchinson    ▼.    Boston    Gaslight    Co.    122 

Mass.    222 616 

▼.  Crutcher.  98  Tenn.  421,  87  L.  R.  A. 

g9  ^  ^  ^    ^  ^ ^29 

▼.  York.  "N.  ft  B.  B.  Co.  5  Bxch.  343. '.!!!!  348 

Hutton  ▼.  Camden.  89  N.  J.  L.  122 734 

Hyde  ▼.  Jamaica,  27  Vt.  458 113 


I. 


Illinois  C.  R.  Co.  ▼.  Bloomlngton,  76  III. 

447 639 

y.  Illinois.  146  U.  S.  463,  36  L.  ed.  1042. 

604,  793.  795,  796 

▼.Latimer.   128  111.  163 214 

▼.  Neer.  26  III.  App.  356,  360,  31  111.  App. 

126,    134.    339 330.365 

▼.Read,  37  III.  484.  87  Am.  Dec.  260...   213 
▼.  Whittemore,  43  III.  420,  423,  12  Am. 

Dec.     JL3o  ......................    .inoi  o  f  O 

Imlay  ▼.  Union  Branch  R.  Co.  26  Conn.  249, 

68  Am.  Dec.  302 447 

Indianapolis  ft  St.  L.  R.  Co.  ▼.  Horst,  93  U. 

8.  291.  23  L.  ed.  898 218 

▼.Stout.  53  Ind.   143 580 
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IndianapoIlB,  B.  ft  W.  R.  Co.  y.  Beaver,  41 

Ind.  493 213 

Indianapolis  Brewing  Co.  v.  Claypool,  149 

Ind.    193....: 416,416 

Ingalls  ▼.  BillB,  9  Met.  1,  48  Am.  Dec.  346.  884 
V.Vance,  61  Vt  582 625 

International  ft  O.  N.  B.  Co.  ▼.  Hemdon, 

11  Tex.  Civ.  Ajpp.  465 232 

International  Traat  Co.  v.  Boardman,  149 

Mass.    158 667 

Interstate  Commerce  Commission  v.  Ala- 
bama Mldlsnd  R.  Co.  168  U.  S.  144, 
42  L.  ed.  414,  69  Fed.  Bra.  227,  6 
Inters.  Com.  Eiep.  808.  41  U.B.  App. 
468.  74  Fed.  Rep.  715,  21  C.  C.  A. 
51,  5  Inters.  Com.  Rep.  685. . .  545,  547 
▼.  Atchison.  T.  ft  8.   F.  R.  Co.  50  Fed. 

Rep.  295.  4  Inters.  Com.  Rep.  828.   547 
▼.  Baltimore  ft  O.  R.  Co.  43  Fed.  Rep.  87, 

8  Inters.  Com.  Rep.  192 647 

Iowa  Railroad  Land  Co.  v.  Soper,  89  Iowa, 

112.  124 693 

Isaacs  V.  Third  Ave.  R.  Co.  47  N.  Y.  122.  7 

Am.  Rep.  418 65 


J. 

Jackson  ▼.  Hardin,  88  Mo.  175 518,519 

Jacobs,  Re,  98  N.  T.  98,  50  Am.  Rep.  686. . 

240,269 

Jaeqoins  v.  Com.  9  Cash.  279 160 

Jaffee  v.  Jacobson,  4  U.  8.  App.  4,  48  Fed. 
Rep.  21,  14  L.  R.  A.  862.  1  C.  C.  A. 

24  .  .  .  481 

Jamleson  v.  Indlsna  Natural  Gas  ft  Oil  Co. 
128  Ind.  655,  12  L.  R.  A.  652,  3  In- 
ters. Com.  Rep.  613 411 

Jamagln  v.  Stratton,  95  Tenn.  619,  80  L. 

R.  A.  495 165 

Jarvls  V.  Manhattan  Beach  Co.  148  N.  Y. 

652.  31  L.  R.  A.  776 786,787 

Jaynes  ▼.  Omaha  Street  R.  Co.  53  Neb.  631, 

89  L.  R.  A.  751 235 

Jefts  V.  York,  4  Cush.  871,  50  Am.   Dec. 

791.  10  Cnsh.  392 831 

Jennison  v.  Kirk,  98  U.  8.  463,  25  L.  ed. 

240 132 

Jersey  City  v.  O'Callaghan.  41  N.  J.  L.  349  686 
Johnson  v.  Allen,  78  Ala.  891.  56  Am.  Rep. 

.34 884 

V.  McMurry.  72  Mo.  278 516 

▼.  Northwestern    Mut.    L.    Ins.    Co.    56 

Minn.  865,  26  L.  R.  A.  187 488 

T.  San  Francisco  City  ft  County  Super. 

Ct.  63  Cal.  578 721 

T.  Slmonton.  43  Cal.  242.  240 188 

T.  Thomson-Houston  Electric  Co.  54  Hun, 

469 674 

V.Walker,  23  Neb.  736 592 

Johnston  v.  Richmond  ft  D.  R.  Co.  95  Ga. 

685 585 

Jones,  Ba  narte,  38  Tex.  Crlm.  Rep.  , 

43  S.  W.  618 617 

V.Adams.   19  Nev.  78 133 

V.  Dlls.  18  W.  Va.  764 736 

T.  Freldenburg,  66  Ga.  505,  42  Am.  Rep. 

86 127 

T.  Horsey,  4  Md.  806.  59  Am.  Dec.  81 225 

V.  Merchants*  Nat.  Bank.  33  17.  S.  Apo. 
703.  713.  70  Fed.  Rep.  683,  35  L.  R, 

A.  698,  22  C.  C.  A.  488 107 

V.  Richardson,   10  Met.   488 591.  592 

V.  State.  Snodgrass,  112  Ind.  198 415 

V.  Union  R.  Co.  18  App.  Dlv.  267 615 

Jordan  v.  Bailey,  37  Minn.  174 412,417 

Joy  V.  St.  Louis,  138  U.  S.  1,  47,  84  L.  ed. 

848.   858 857 

Joyce  V.  Shafer.  97  Cal.  335 207 

Judd  V.  Harrington,  189  N.  Y.  105 271 


Kalamssoo  Hack  ft  Bus  Co.  v.  Sootsman, 

84  Mich.  194.  10  L.  R.  A.  819 186 

Kansas  ft  A.  Valley  R.  Co.  v.  Dye.  36  U.  S. 
App.  23.  2S.  70  Fed.  Rep.  24,  27,  16 
C.  C.  A.  604,  607 869 

Kansas  ft  B.  R.  Constr.  Co.  v.  Topeka,  S.  ft 

W.  R.  Co.  135  Mass.  34.  46  Am.  Rep. 
^30 ^ 3Qg 

Kansas  City '  v.  Kansais  City  JBel t  R.* '  Co. 

102  Mo.  633.  10  L.  R.  A.  851 640 

Kansas  Cltv.  Ft.  S.  ft  M.  R.  Co.  v.  Ham- 
mond. 58  xVrk.  324,  334...   347,369,875 

43  L.  R.  A. 


KansAs  City.  St.  J.  ft  C.  B.  R.  Co.  v.  St. 
Joseph  Tennlnal  R.  Co.  97  Mo.  457, 
8  L.  R.  A.  240 235 

Kansas  C.  R.  Co.  v.  Jackson  County  Comrs. 

45  Kan.  716 640 

Kearney.  B9  parte,  7  Whest.  88,  5  L.  ed. 

Keene  v.  Keene,  8  C.*  B.'  N.'  's.'  144! !!!!!.'!  636 

Keith  V.  Boston,  120  Mass.  108 837 

Keller  v.  Ashford.  133  U.  S.  610.  625,  88  L. 

od.   667,  674 627 

V.Lewis,  53  Cal.  113 203 

Kellogg  V.  Olmsted.  25  N.  Y.  189 687,  688 

Kelly  V.  Pittsburgh,  104  U.  8.  78,  26  L.  ed. 

658  ..  .   : 781 

Kelsey  v.  Hanmer.  18  Conn.  811,  817 343 

Kennedy  v.  Standard  Sugar  Refinery,  125 

Mass.  90.  28  Am.  Rep.  214 569 

Kennelty  v.  Baltimore  ft  O.  R.  Co.  166  Pa. 

60 365 

Kenney  v.  Norton,  10  Helsk.  384 191 

Kentucky  Club  v.  Louisville.  92  Ky.  809..  401 
Kentucky  Railroad  Tax  Cases,  115  U.   S. 

321.  29  L.  ed.  414 782 

Kemochan  v.   New  York   Bowery  F.   Ins. 

Co.  17  N.   Y.  428 667 

Kerr  v.  Clark,  11  Humph.  77 194 

,     V.  Minnesota  Mnt.  Ben.  Asso.  89  Minn. 

174 540 

Kidd  V.  Pearson,  128  tJ.  S.  1.  82  L.  ed.  346, 

2  Inters.  Com.  Rep.  282 274 

Kllllan  V.  Hoffman.  6  111.  App.  200 748 

KlI linger  v.  Forty-Second  Street  ft  G.  Street 

Ferry  R.  Co.  50  N.  Y.  206 559 

Kimball  v.   St.  Louis  ft  8.  F.  R.  Co.  157 

Mass.  7 398 

KImberlin  v.  State.  Tow.  130  Ind.  120,  14 

L.   R.    A.   858 413 

Klncald  V.  Brlttaln.  5  Sneed.  124 191 

King  V.  Doane.  139  U.  8.  166,  173,  35  L. 

ed.  84.  87 426 

V.  Edmonds,  4  Bam.  ft  Aid.  471 250 

V.  Mulllns,  171  U.  S.  404.  48  L.  ed.  214. 

731,733.735 

V.  Pagham  Sewer  Comrs.  8  Bam.  ft  O. 

865 797.832 

V.Talbot,  40  N.  Y.  76,  90 260 

V.  Tirrell.  2  Gray,  331 160 

Kingman,  Petitioner,  153  Mass.  566,  12  L. 

R.  A.  417 837 

Kingsbury  v.  Sperry.  119  111.  279 263.  290 

Kingston  Case,  154  N.  Y.  493 246 

Kinney  v.  Beverley.  2  Hen.  ft  M.  818 738 

KIrkland  v.  Cox.  94  111.  412 529 

Kline  V.  Hanke,  14  Mont.  .S61 127 

Kl inkier  v.  Wheeling  Steel  ft  I.  Co.  43  W. 

Va.  219 7 15(^ 

Kllx  V.  NIeman,  68  Wis.  27i,  60  Am.  Rep. 

854 161 

Klug  V.   State,  77  Ga.  734 40O 

Knox  V.  Eden  Musee  Amerlcaln  Co.  148  N. 

Y.  441,  81  L.  R.  A.  779 78T 

Knox  County  v.  Goggln,  105  Mo.  182 507 

Knox  County  Supers,  v.  Davis,  63  111.  405.   662 

Koch  V.  New  York,  152  N.  Y.  72,  75 246 

V.  North  Ave.  R.  Co.  15  L.  R.  A.  877,  75 

Md.    222 286- 

Koehler,  Bw  parte,  31  Fed.  Rep.  816,  1  In- 
ters. Com.  Rep.  317 547 

Kofka  V.  Roelcky,  41  Neb.  328,  25  L.  R.  A. 

207 431 

KopllU  V.  Powell,  56  Wis.  671 812 

KormiuBky  v.  Kormlnsky.  2  Misc.  138....  431 
Koshkonong  v.  Burton,  104  U.  S.  668.  26  L. 

ed.    886 637 

Kossuth  County  v  Wallace.  60  Iowa.  508..  698 
Krall  V.  United  States.  48  U.  S.  App.  351. 

79  Fed.  Rep.  241.  24  C.  C.  A.  543..  138 
Krlng  V.  Missouri,  107  U.  S.  221.  27  L.  ed. 

606 157 

Krouse  v.  Woodward.  110  Cal.  638 202 

Kuchenbelser  v.  Beckert.  41  III.  172 263 

Kyser  v.  Kansas  City,  St.  J.  ft  C.  B.  R.  Co. 

66  Iowa,  207 53» 


Lackland  v.  North  Missouri  R.  Co.  81  Mo. 

181 564 

Lafayette  v.  Tlmberlake.  88  Ind.  330 297 

Lafayette.   M.   ft  B.   R.   Co.   v.   Gelger,   34 

lud.   185 411 

Lahr  v.  Metropolitan  Elev.  R.  Co.  104  N. 

Y.  268 66» 

Lake  Shore  ft  M.  8.  R.  Co.  v.  Brown,  128 

111.   162 218 
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Like  Shore  &  M .  S.  R.  Co.  v.  Cincinnati,  S. 

&C.  R.  Co.  80  Ohio  St.  604 641 

T.  Richards,  30  L.  R.  A.  88,  notes,  162 

IIL  69 884 

hake  View  t.  Rose  Hill  Cemetery  Co.  70  III. 

101.  22  Am.  Rep.  71 278,641 

LakingB  ▼.  Pboenix  Ins.  Co.  94  Iowa,  476, 

28  L.  R.   A.   70 840 

Lane  ▼.  Cotton,  12  Mo.  488 851 

T.  East  Tennessee,  V.  ft  G.  R.  Co.  5  Lea. 

126 141.142 

Lanfdon  v.  Northlleld.  42  Minn.  464 845 

Lanie  v.  Benedict,  73  N.  Y.  12,  29  Am.  Rep. 

80  682 

U&gton  y.  Hortoiil '  l'  Hare.'  '&40 '. '.  \ '. '. '.  *.'.!!  591 

Langworthy  ▼.  Dubaqne.  18  Iowa,  86 84 

Uakin  t.  TerwllHger,  22  Or.  97 446 

Lanphere  ▼.  Lowt,^  Neb.  131 591 

Larson  ▼.  Chase,  47  Minn.  307.  14  L.  R.  A. 

86 890 

Utoorette  t.  McKeon,  104  Mich.  156 842 

Lawson  y.  Chicago,  St  P.  M.  ft  O.  R.  Co. 

64  Wis.  447.  54  Am.  Rep.  634 218 

Lewton  t.  Steele,  152  U.  S.  133,  38  L.  ed. 

885 293,784 

Lt7  T.  King.  5  Day.  72 616 

Leary  t.  Columbia  Rirer  ft  P.  S.  NaT.  Co. 

82  Fed.  Rep.  775 898 

Leferre  t.  Laraway.  22  Barb.  167 268 

Lefler  t.  Forsberg.  1  App.  D.  C.  36,  40 680 

Legg  V.  Britton,  04  Yt.  652 

112,671-578.577,678,581 

Leggett  ▼.  New  York  Mnt.  L.  Ins.  Co.  53 

N.  Y.  394 204 

Leggott  V.  Great  Northern  R.  Co.  L.  R.  1  Q. 

B.  Div.  599 672 

Leighton  v.  Grant.  20  Minn.  345  <G11.  298) 

^ '   345 

Leominster  v.  'Conant,'  189  Mass.*  384  *.!!!!!  837 

Lesan  v.  Maine  C.  R.  Co.  77  Me.  87 488 

Lesseps  T.  Wicks,  12  La.  Ann.  789 637 

Lerasser  t.  Washburn.  11  Gratt.  572 733 

Uvering  T.  Blmel.  146  Ind.  546 824,825 

Lewis  ▼.  Flint  ft  P.  M.  R.  Co.  54  Mich.  65, 

52  Am.  Rep.  790 403 

▼.Tipton,  10  Ohio  St.  88,  75  Am.  Dec. 

403 220 

Lexington  ic  O.  r!  '  CoV  VV  Kldd,' '  7*  Dana, 

245 850 

Llbby  ▼.  Hopkins.  104  U.  S.  808,  26  L.  ed. 

759 g42 

LIckbarrow  v.  Masoni  2  T,  r!  70  !!!!!.'!!.* !  784 
Lindsay  t.  Canadian  P.  R.  Co.  68  Vt.  556. 

111.112 

Lizmehan  t.  Sampson,  126  Mass.  606,  611, 

512.  80  Am.  Rep.  692 834 

Uttle  ▼.  Hackett,  116  17.  S.  866,  29  L.  ed. 

652 853 

Uttlefleld  ▼.  Coombs.  71  Me.  110 452,  453 

Little  Nestncca  Toll  Road  Co.  ▼.  Tillamook 

County,  31  Or.   1 447 

LIttlewood  ▼.  New  York,  89  N.  Y.  24,  42 

Am.   Rep.  271 577 

Uvermore  ▼.  Jamaica,  23  Vt.  861 294 

Liverpool  ft  G.  W.  Steam  Co.  ▼.  Pheniz  Ins. 

Co.  129  U.  S.  897,  32  L.  ed.  788. ...  887 

Lloyd  ▼.  Collett,  4  Bro.  Ch.  469 205 

T.  Klrkwood.  112  IIL  829 263 

Lockhart  ▼.  Craig  Street  R.  Co.  139  Pa. 

419 235 

Lockwood  T.  Crawford,  18  Conn.  361,  372. 

Lomer  V.  'Meeker,*  25*  n!  *Y.'  *863  !.!!!.*!!!!!!  618 
Lommen   ▼.   Minneapolis  Gaslight  Co.   65 

Minn.  196,  83  L.  R.  A.  437 251 

Loney  v.  Bayly.  46  Md.  450 225 

▼.  Courtnay.  24  Neb.  580 622 

Long  ▼.  Montgomery,  6  Bush.  396 654 

v.Moon.    107  Mo.  834 618 

Loring  ▼.  Kendall,  1  Gray.  806 194 

Loiey  ▼.  Stanley.  147  nTy.  560,  673. .  262,  268 
LouisTlile  ft  N.  R.  Co.,  Re,  1  Inters.  Com. 

Rep.     67 547 

▼.  Garrett,  8  Lea,  438.  41  Am.  Rep.  640  141 
T.  Gilbert,  88  Tenn.  430,  7  L.  R.  A.  162.  142 

▼.Manchester  Mills,  88  Tenn.  669 187 

▼.  McBlwaln,  98  Ky.  700,  34  L.  R.  A.  788 

571 

▼.State,  3  Head.  523 639 

Lonlsville    Bagging    Mfg.    Co.    ▼.    Central 

Pass.  R.  Co.-  96  ^j.  60 235,  660,  561 

Lonisville,  N.  A.  ft  C.  R.  Co.  ▼.  Smith,  91 
Ind.  119, 13  Am.  ft  Eng.  R.  Cas.  608. 
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{  2999.     What  agent  may  do 

ii      ■ 


403 


I 


3852.     False    imprisonment    under    war- 
rant  633 

{{3912.3918.     Damages 403 

Political  Code, 

{  685-710.     Provisions  of  charter 631 

752.     Personal  liability  of  oflicers 633 

Penal  Code, 

{390.     Tippling    house 400 

nxiNOis. 

Constitution,  1870. 

Art.  2,  {  13.     Compensation  for  taking  pri- 
vate   property 562 

Statutes. 

1853,  Feb.  12.     Right  of  recovery  for  death 

from   wrongful    act.   570 

!  1869,  March  26.     Life    Insurance 651 

1872,  April  18.     Corporations 650 
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CrrATiosB. 


1874.  March  28.     Corporatioiu 650 

31,  S  8.     Duty  of  railroad  com- 
paDlea   to   construct 

crossings 642 

1883,  May  22.     Corporations 650 

1889,  June  4.     Corporations 650 

1893,  June  22.     Insurance    corporations. . .  650 

Revised  Statutes,  187 4 ^ 

P.  228, 1 9.     Deposit     of     city     funds     In 

regularly  organized 
banks 645 

Starr  d  Gurtia's  Annotated  Statutes, 

Cbap.  30, 1  3.     Conveyances 529 

Vol.  1,  pp.  1045, 1050,chap.    32.   ^   120    (ed. 

2).  Powers  of  as- 
sociation  426 

Chap.  59,  S  2.  Specific  performance  of  con- 
tract  532 

nVBIAKA. 

Constitution, 

Art.  2, 1 14.     Day  of  general  elections 410 

4, 1 1.     LegfslatlTe    authority     vested 

in  general  assembly.  411 
6, 1  3.     Election  of  countv  and  town- 
ship olncers 412 

15,  t  2.    Term  of  ofllce 4l0 

3.     Continuation  of  term  of  of- 
fice  412 

Statutes. 

1869,  p.  57.  Changing  time  of  annual  elec- 
tion  414 

1889,  March  9,  p.  344.     Elections 411 

p.  425.     Time  for  holding  election...  411 

1893,  p.  192.     Changing  time  for  election  of 

township    officers...   410 

1897,  Feb.  26,  p.  64.     Changing     time     for 

election  of  township 
trustees 410 

Revised  Statutes,  1881. 

( 8879.     Right  of  foreign   corporations  to 

acquire  real  estate..  825 
4678.     General  elections ;  when  held 414 

Revised  Statutes,  1894. 

(5008.     Right   of   foreign   corporations   to 

acquire  real  estate.   825 

6190.     Geoeral  elections,  when  held 414 

6200.     Changing    time    for    election    of 

township   ofllcera. . .  410 

IOWA. 

Statutes. 

18th  Gen.  Assam,  chap.  211,  |  2.  Attach- 
ment of  application 
to  Insurance  policy.   538 

26th  Gen.  Assem.  chap.  85,  f  9.         Building 

and  loan  associa- 
tions  691 

27th  Gen.  Asxem.  chap.  48.     Contracts       of 

building  and  loan 
associations 692 

Code,  1873. 
{58.     Reward  for  criminals 217 


61.     Duty  of  secretary  of  state 217 

•al 

by  contract  or  rule.   213 


66.     Duty  of  state  auditor 217 


I 


1308.     Liability  of  railway  not  lessened 


4635.     Papers  in  evidence 217 

4649.     Disposition  of  papers 217 

Tit.  9,  chap.  6.     Mutual     building    associa- 
tions  691 

Code,  1897. 

{1898.     Building  and  loan  associations...   692 
4618.     Historical  and  scientific  worlis  in 

evidence 536 

KANSAS. 

Compiled  Statutes,  1879. 

1420.     Survival  of  cause  of  action 571 

422.     Right  of  action   for  death   caused 

by  wrongful  act....  571 

43  L.  K.  A. 


Bill  of  Rights,  1850. 

1 14.     Jeopardy ;    compensation    for   prop- 
erty  662 

Constitution. 

%  18.    Jeopardy ;    compensation    for    prop- 
erty  562" 

114.     Qualifications  of  judges  of  court  of 

appeals 700* 

164.     Granting  of  franchise  or  privilege.  661 
215.     Freight   to    be    handled    on    same 

terms    for    all    per- 
sons.  '. 550 

217.  Penalties    for    violating   preceding 

sections 650' 

218.  Charges  of  common  carriers 542 


242.     Compensation   for   property   taken 

for  public  use. 

Statutes. 


661 


1891-93,  p.  433.     Appropriation  for  World's 

Columbian      Exposi- 
tion    70^ 

1508.     State  not  liable  for  In- 
debtedness  after  ex-  ' 
penditure  of   appro- 
priation  703 

Code. 

{768.     Void  Judgments 664 

Statutes. 

{817.     Discrimination 650 

81$.     Preference  or  advantage  forbidden.  551 

810.     Penalty  for  discrimination 550* 

820.     Long   and    short   haul    over   same 

road:   penalty 542 

2358.     Lien  for  unpaid  purchase  money.  552 

3490.     General  powers  of  council 701 

3519.     Jurisdiction  of  appeals  from  judg- 
ments     of      circuit 

courts 703 

3760.     Questioning   official    acts   of   ofll- 

cer 664 

MASSACHUSETTS. 

Declaration  of  Rights. 

Art.  24.     Ea  post  facto  laws 164 

Constitution. 

Chap.  1, 1 1,  art.  4.     Right  of  legislature  to 

raise       money       by 
taxation 839 

Statutes. 

1857,  chap.  284.     Reduction  of  sentence  for 

good  behavior 167 

1858,  chap.  77.     Reduction  of  sentence  for 

good  behavior 167 

1850,  chap.  108.     Reduction  of  sentence  for 

good  behavior 167 

1880,  chap.  218.  Deductions  for  good  be- 
havior  168 

1884,  chap.  152,  {}  1,  2.  Reduction  of  sen- 
tence for  good  be- 
havior  166 

258.  Revocation  of  permit....  158 
1895,  chap.  504.  Indeterminate  sentences.  166 
1897,  chap.  419.     Assessments     for     street 

sprinlcllng 886 

1808,  chap.  371.     When  convict  entitled  to 

release 160 

General  Statutes. 

Chap.  178,  {  47.     Reduction  of  sentence  for 

Sood  behavior 157 
of  convict  and  de- 
duction of  sentence.   158 

Public  Statutes. 

Chap.  8,  (  3,  els.  1,  2.     Rules  for  construing 

statutes 160 

186,  {  17.     Improper      granting      of 

franchise 99 

187,  {  13.     Proceeding  on  reversal  of 

sentence 160 


Citations. 
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Chap.  208, 1 20.     Penalty      for      embezsle- 

ment 

40.     Embeszlement     of    prop- 
erty  

218,  II 12  et  sea.     Pardons 

222,    il  20,    22.     Permit    of    liberty 

for  good  conduct... 


155 

155 
159 

156 


MICHIOAN. 

Statutes. 

1848,  p.  SI.     Bight  of  recoverr  for  death  by 

wrongful  act 

1873,  No.  94.     Right  of  recovery  for  death 

by  wrongful  act.... 

1885,  No.  113.  SurrlTal  of  actions  for  neg- 
ligent Injuries  to 
pei'sonS 

HotceU's  8tatut€i0. 

▼ol.  2,  $  9814.     Jurisdiction  of  Justices  of 

the    peace 

II  8313,  8314.     Right  to  recover  for 

death      caused      by 

wrongful  act 

8,  chap.  261.     Death,      marriage,      or 

other   disabirity   oc- 
curring   after    com- 
.        mencement  of  suit. 
1 7397.     Actions   which   sunrlve  by 

the  common  law .... 
7545.     Parties  excluded  from  testi- 
fying. 
9354f.     Gambling    in    grain  "pro- 
hibited.... ....... 

MINNESOTA. 

Statutes, 

1861,  chap.  1.  Right  of  railroad  to  con- 
struct its  road 
across    highway.... 

General  Statutes,  1894. 

1 4215.  Leasing  contracts  to  be  in  writ- 
ing   

4216.     Specific    performance    of    agree- 

.  ments 

Chap.  45a,  tit.  10.  Conveyances  of  real  es- 
tate  

1 5155.     Time   of   commencement    of   civil 

actions 

6782.     Liability    for    divulging    contents 

of    telegram 

7675.     Effect    of    certificates    of    weigh- 

master 

7706.     Duty  of  welghmaster  to  furnish 

certificates 

MI88017RI. 

Constitution,  1875. 

Art.  2, 1 21.     Compensation     for     property 

taken  for  public  use. 
28.     Right  of  trial  by  Jury 

Cofistitution,  lS8i. 
Amend.  6.    Transfer  of  cause  to  supreme 

COUf I ....     •     .     ...... 

Itwised  Statutes,  1889. 
12181.     Trial  by  Jury 

MONTANA. 

Compiled  Statutes,  1887. 
DiT.  1, 1  361.     Nuisance 


579 
579 

570 


283 

569 

576 
569 
841 
284 


433 

429 
429 
432 
434 
584 
844 
844 


564 
509 


848 


509 


127 


Constitution. 
Art.  11, 1 4.    Liabilities   of  subscribers  to 

43  L.  R.  A. 


698 


NEW  JEB8ET. 

Constitution. 

Art.  4, 1  7, 1 4.     Laws    shall    embrace    but 

one    object 88 

11.  Forbidding  passage  of 
private  focal  or  spe- 
cial laws 88 

Statutes. 

1889,  If  1-4.     Trademarks  and  labels 88 

1892,  March  23.     Trademarks  and  labels..     88 

General  Statutes. 

Vol.  3,  pp.  3678  et  sgq.  Protection  of  trade- 
marks and  labels...     88 

NEW  TOBK. 

Constitution. 

Art.  1, 1 1.    No  member  of  the  state  to  be 

disfranchised 269 

2.     Right  of  trial  by  Jury 250 

6.     Due  process  of  law 250,260 

8, 1 1.     Legislative  powers 271 

16.  Private  and  local  bills  shall 
embrace  but  one  sub- 
ject  860 

18.     Passage  of  private  or  local 

bills 239,252,860 

Constitution,  1894. 
Art.  3, 1  27.     Local  legislative  powers 688 

Statutes. 

1839,  chap.  218,  1 1.     Authority  of  railroad 

companies  to  con- 
tract with  each 
omer ....  ......  £o9 

1650,  chap.  140,  |  28,  subd.  5.   '      Consents ; 

construction  of  rail- 
roaci ....  .  .   .......   mOv 

1854,  chap.  140, 1 1.  Consents ;  construc- 
tion  of  railroads...  230 

1857,  chap.  470.     Sale  of  passenger  tickets.  272 

1860,  chap.  103.     Prevention   of  frauds   in 

sale  of  tickets  on 
vessels 272 


1868, 
1872, 
1875, 


chap, 
chap, 
chap. 


1870,  chap.  201. 


410. 

1884,  chap.  202. 

252, 

1885,  chap.  183. 


820.     Sale  of  passenger  tickets.  272 

161.     Taxpayer's    act 683 

49.  Actions  for  the  recovery 
of     public     moneys 

and    property 684 

Prevention  of  frauds  in 
the  sale  of  state- 
rooms,* etc 272 

1881.  chap.  676.     Adoption  of  Penal  Code.   272 

1882,  chap.  384.     Repealing  |  615  of  Penal 

Code 272 

Water  in  tenement  houses  276 
Prescribed    standard    for 

milk 276 

1 3.     Consents ;     construc- 
tion of  railroads...  241 
Manufacture   or   sale    of 

oleomargarine.  .  .  .  276 

1886,  chap.  593.     Sale  of  passenger  tickets.  272 

1887,  chap.  84.     Tenement  houses 276 

1888,  chap.  581.    Charges     for     elevating 

grain 276 

Protection    of    labels    of 

labor   unions 850 

Deception     in     sales     of 

vinegar 276 

1890,  chap.  565,  I  78.     Railroad  law 239 

1892,  chap.  602.     Registration  of  plumbers.  276 

662.  Fraud  in  the  sale  of  pas- 
sage tickets 272 

676, 1 91.  Railroads :  consent 
of  property  owners 
and  local  authori- 
ties  242 

1893,  chap.  434.     Amending  railroad  law..  242 

1895,  chaps.  545,  933.     Amending     railroad 

law 242 

chap.  823.     Barber ing  on  Sunday....  276 

1896,  chap.  855.     Amending  railroad  law. .  242 

1897,  chap.  506.     Amendment      of      Penal 

Code  relative  to  sale 

of  passenger  tickets.  271 


1889,  chap.  385. 
515. 
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Citations. 


Code  of  Civil  Procedure, 

1 1627.     Person  liable  for  payment  of  mort- 
gagee   debt    may    be 
made   defendant ....  687 
1843.     Liability  of  heirs  for  debts  of  de- 
cedent  687 

Chap.  17,  art.  4.  tit.  7,  §  2348.  Mortgage 

on  infant's  r^al  es- 
tate  262 

Penal  Code, 

1129.     Buying  lands  in  suit 276 

180.     Buying  or  selling  titles 276 

292.     Child  In  theater 276 

883.  Protection  of  civil  and  public  rights  276 
577c.     Soliciting   life   Insurance   without 

authority 276 

677i.     Issuance  of  policy  after  revocation 

of  certificate 276 

677/.     Acting     for     insurance     company 

without  designation 

as    attorney 276 

693.     Acting  for  foreign  corporation  not 

authorized      to      do 

business 276 

Tit.  16,  chap.  12.     Frauds    in    the    sale    of 

passage  tickets 271 

I  615.  Limiting  sale  of  passage  tickets...  266 
616.     Restrictions  on  sales  by  authorized 

agent 266 

626.     Sales  and  exchanii^es  of  passenger 

tickets 273 

NORTH  CABOIilKA. 

Code. 

118148-3145.     Duties  of  druggists 862 

OHIO. 

Constitution, 

Art.  4, 1 16.     Election  of  clerk  of  court  of 

common   pleas 415 

5,  f  1.    Quallflcatlons  of  electors 93 

2.     Elections  shall  be  by  ballot...     98 

Statutes, 

1805,  Feb.  22  (8  Ohio  Laws.  281) .        Legiti- 
mating bastards. . .'.  775 

1892,  Apr.  18.     Australian    ballot 98 

1898,  Apr.  8  (93  Ohio  Laws,    p.    98).    {    7. 

Nomination  by  peti- 


I  8587.     Legal  rate  of  Interest 635 

3592.     Act  not  to  affect  prior  contracts. .  635 
8832.     Appropriation  of  water  for  mining 


purposes ....  182 


Revised  Statutes, 

1 2640.     Duty    of    council    in    regard    to 

streets. ...  ...  297 

8254.  Stockholders  entitled  to  '  certifi- 
cates 784 

4175.     Legitimate    children".'.;  .*..*.  .■'.'■;.'  776 

Batcs^s  Annotated  Statutes. 

Vol.  2, 1  7388-11.  ''Habitual  crlminaP'  de- 
fined      94 

OREGON. 

Constitution, 

Art.  1,  S  18.  Compensation  for  taking  pri- 
vate property 445 

Statutes, 

1862,  Oct.  16,  p.  115, 1 1.  Legal  and  con- 
tract rates  of  inter- 
est  635 

1885,  p.  97.     Portland    charter 435 

Feb.  24.     Rights  of  owners  of  water 

ditches 181 

1891,  p.  796.     Consolidation    of     Portland, 

East    Portland,    and 
Albina 436 

1898,  p.  69.     Duties  of  county  treasurer...   635 

1898,  Oct.  14.     Reduction   of  legal   rate  of 

Interest 634 

Hill*s  Annotated  Laics, 

f  2465.     Duties  of  county  treasurer 635 

2467.     County     orders     redeemable     by 

-  county   treasurer...  635 

43  L.  R.  A. 


114057-60.     Rights    of    owners    of    water 

ditches 131 

S  4178.     Recordinir  town  plats 446 

4180.     Grants  of  streets  to  public 446 

4184.     Title  to  vacated  street 446 

PENNSYLVANIA. 

Constitution,  ISH, 

Art.  9.  %  1.     Uniform  taxation 499 

15, 1  8.     Compensation  for  taking  pri- 
vate   property 562 

Statutes. 

1836.  March  81    (Pub.    Laws.    818).     '*Du- 

quesne    way" 503 

1867,  April  6.  \  85.     Consolidation  act 504 

1874,  May  14.     Property  exempt  from  taxa- 
tion    500 

RHODE  ISUkND. 

General  Laics. 

Chap.  176,  §  7.     Increase  of  capital  stock . .     99 

SOUTH  CAROLINA. 

Constitution,  1790, 
Art.  9,  §2.     Law  of  the  land 104 

Constitution,  1895. 
Art.  10,  S  5.     Municipal  taxation 104 

Statutes  at  Large. 

1891  (20  Stat,  at  L.  p.  1372).     Assessments 

for    improvements. .   102 

SOUTH  DAKOTA. 

Constitution, 

Art.  5,  f  2.     Appellate   Jurisdiction    of   fu- 

preme  court 288 

18.     Allowance  of  writs  of  error 

and  appeal 288 

20.  Writs  of  error  and  appeal  al- 
lowed  288 

34.  Laws  relating  to  courts  shall 
be  general  and  uni- 
form  289 

289 

289 


6, 1  6.     Right  of  trial  by  jury. 


20.     Courts  shall  be  open  and  Just- 
ice   had 

Statutes. 


1890,  chap.  78,  f  6.     Concurrent       jurisdic- 

tion of  county  and 

circuit    court 289 

1897,  chap.  55.     Appeal 2»8 

Compiled  Statutes. 

1 5213.     Prohibiting  appeals   from   circuit 

to  supreme  courts..  288 

TENNESSEE. 

Constitution, 

Art.  3,  f  1.     Supreme    executive    power    of 

the  state  vested  in  a 

governor 789 

6.     Power   of   governor   to   grant 

pardons 789 

TEXAS. 

Constitution. 

Art.  1,  S  3.     All  free  men  have  equal  rights.  616 
26.     Monopolies    forbidden 617 

Special  Laws. 

1889,  p.  76.     Power    of    city    council    over 

streets 863 

1891,  p.  16.     Power   of   council    to    license 

vehicles,  etc 863 


Revised  Statutes,  7879. 
Art.  4239.     Duty  to  furnish  switch  cars 
Remsed  Statutes. 


Art-  44f>4. 

44sm. 

4497. 

4498. 
4409. 

4500. 
4501. 

45C2. 
4522. 


Art.  520fc. 
5292. 


Art.  1,  f  7. 
10. 
22. 


Railway   transportation 232 

Railway    transportation ...  23-i 

Duty    of    railroad    to    furnish 

cars 230 

Application   for  cars ...,230 

Penalty  for  failure  to  furnish 

cars 2.S0 

Duty  of  applicant  for  cars 230 

Duty    of    railroad    to    deliver 

loaded    cars 230 

Duty    of    party    bringing    suit 

against  railroad 

company 231 

Duty  to  furnish  switch  cars. . .   231 

Penal  Code,  1H95. 

Prohibiting  oyster  catching. . .  616 
Oyster  catching «16 

UTAH. 

Constitution. 
Due  process  of  law 41 


Citations. 

1701,  Dec.  20. 
231  1792,  Dec.  13. 
1803,  Jan.  29. 
1807,  Jan.  20. 
1810.  Feb.  5. 
1814.  Feb.  9. 
1831,  April  1. 


29-31 
for    unpaid 


1890,  p.  94. 


Vol.  2.  I  2831. 


Right  of  trial  by  jury 
Compensation  for  taking  pri- 
vate   property. .....     83 

Statutes, 

Punishment  of  murder  In  the 

second    degree 41 

Compiled  Laws, 

Statute  of  frauds 431 


VEBMONT. 

Co^istitution, 

Chap.  1.  art.  2.     Compensation    for   proper- 
ty taken  for  public 

use 292 

5.     Right  of  governing  and  regu- 
lating   internal    po- 

lice 292 

2,  J  40.     Right   to  flsh 292 

Tolman*s  Compiled  Statutes,  1797. 

Vol.  2, 19-24.     Destruction  of  wild  animals  295 

Statutes. 

18  2451,2452.     Right  of  action  for  wrong- 

ful    death Ill 

S45G2.     -Private    preserve,"    "posted    wa- 

teis/'     and     "public 
waters,"     defined...   292 
4.565.     Powers  of  flsh  and  game  commls- 

sloners 292 

4567.  Public  waters,  what  are 292 

4568.  Fishing  in  public  waters  prohib- 

ited  296 

VIRGINIA. 

Statutes. 

1781,  November.     Sale  of  land  for  unpaid     ^ 

taxes 730 

1782,  May.  Sale  of  land  for  unpaid  taxes.  730 
1782,  October.     Sale    of    land    for    unpaid 

taxes 730 

1788.  Jan.  7.  Sale  of  land  for  unpaid  taxes  730 
1790,  Dec.  27.     Sale    of    land    for    unpaid 

taxes 730 

43  L.  R.  A. 


Sale    of    land    _,       ,   . 

taxes 730 

Sale    of    land    for    unpaid 

taxes 730 

Forfeiture  of  lands  for  un- 
paid   taxes 730 

Forfeiture  of  lands  for  un- 
paid   taxes 730 

Forfeiture  of  lands  for  non- 
entry  on  tax  book..   730 
Sale    of     land    for    unpaid 

taxes 730 

Forfeiture  of  lands  for  un- 
paid   taxes 730 

1832.  March,  10.     Sale  of  land  for  unpaid 

taxes 730 

18i5. 1843,  Feb.  27.     Sale  of  land  for  un- 
paid   taxes 730 

Uening's  Statutes. 

Vol.  12.  p.  139.     Act    concerning   course   of 

descents 775 

WASHINGTON. 

Constitution. 

Art.  1,  S  5.     Freedom  of  speech 720 

Statutes. 

1891,  p.  31.     Adoption  of  common  law 723 

HilVs  Annotated  Code. 

Vo.  1,  |§  1408,  1409.     Rights     of     married 

women 116 

2,  i  778.     Defining     contempts 720 

789.     Persons    proceeded    against 

liable  to  indictment.  720 

Ballinger^s  Codes  d  Statutes. 

I  5798.     Defining    "contempts" 720 

5809.     Persons   proceeded   against   liable  _ 

to    Indictment 720 

WEST  VIRGINIA. 

Constitution. 

Art.  IS.  f  4.     Sale  of   forfeited  land 733 

i        5.     Owner  entitled   to   excess  of 

firoceeds    after   pay- 
U"    taxes 733 

6.     Duty  of  owner  to  enter  land 

.    for    taxation 729 

Statutes. 

1869,  March  4.     Forfeiture  of  land  for  non- 

entry  for  taxation..  730 
1893,  chap.  24.     Sale  of  forfeited  land 735 


Chap.  31.  f  25. 

Chap.  29,  i  40. 

46. 

.54. 
SI  94-97. 
35,  I  20.     ■  ■ 


Code,  1868. 

What  estate  vests  in  pur- 
chaser by  deed 


735 


Code,  1891. 

To  whom  taxes  are  charge- 
able  727 

"Personal     property"     de- 
fined  726 

Duty  of  assessor 727 

7.     Assessment  of  taxes..   72.'> 
Limitations 735 
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UTAH  SUPREME  COURT. 


STATE  of  Utah,  Respt., 

V. 

George  BATES,  Appt. 

(14  Utah,  293.) 

*1.  The  description  of  the  offense  In 
the  Indictment  Included  murder  In 
the  first  desrree,  as  well  as  In  the  second  : 
but  the  crime  was  characterised  as  murder 
in  the  second  degree,  and  the  record  showed 
that  the  defendant  was  actually  tried  for  and 
convicted  of  that  offense.  Held,  a  trial  by 
eight  jurors  did  not  violate  f  10  of  art.  1  of 
the  state  Constitution,  nor  did  such  trial  by 
eight  jurors  violate  |  7  of  the  same  article, 
which  declares  that  *'no  person  shall  be  de- 

•Headnotes  by  Zanb,  Ch.  J. 


^OTB. — Numhcr  and  agreement  of  jurors  neoea- 
aary  to  constitute  a  valid  verdict. 

I.  Common-law  doctrine. 
II.  Adoption  of  common-law  doctrine, 

a.  By  conatitutUmal  proviaiona. 

b.  Conatruction    placed    upon    conatitu^ 

tional  proviaiona. 

1.  In  ffbneral. 

2.  State  Conatitutiona. 

3.  United  Btatea  Conatitution. 

III.  Meaning  of  the  terma  "jury"'  and  "jury 

triaV* 

IV.  In  criminal  mattera. 

a.  Felony  and  high-grade  offenaea. 

b.  Miademeanora. 

c.  Offenaea  triable  in  juatieea*  and  other 

inferior  oourta. 
y.  In  oivil  actiona. 

a.  Leaa  than  twelve  valid, 

b.  Invalid. 

VI.  The  power  of  the  legialature, 

a.  General  doctrine. 

b.  Under  atate  Conatitutiona. 

VII.  The  queation  of  conaent  and  waiver, 

a.  General  doctrine. 

b.  Conatitutional    and   atatutory    provi- 

aiona. 
c  In  caaea  of  felony, 

d.  In  miademeanora, 

e.  In  civil  actiona. 

f.  Aa  affecting  appeal  jury. 

VIII.  Ahaent,  aick,  or  unqualified  juror. 

a.  Conatitutional    and    atatutory    provi- 

aiona. 

b.  Dedaiona  of  the  court, 
IX.  Showing  of  the  record, 

a.  In  criminal  caaea. 

1.  In  general, 

2.  Conaent. 

b.  In  oivil  caaea. 

X.  Diatinction  between  courta  of  record  and 
not  of  record, 
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prlved  of  life,  liberty,  or  property  without 
due  process  of  law." 

a.  Section  10  of  article  1  of  the  Con- 
stitution of  Utah,  which  declares  that  "in 
courts  of  general  jurisdiction,  except  In  capi* 
tal  cases,  a  jury  shall  consist  of  eight  jurors,'* 
is  not  in  conflict  with  article  6  of  the 
amended  Constitution  of  the  United  States, 
wherein  it  says  that  **in  all  criminal  prosecu- 
tions  the  accused  shall  enjoy  the  right  to 
.  .  .  a  trial  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall 
have  been  committee."  The  last  article  does 
not  apply  to  trials  under  state  laws. 

8.  Nor  is  i  10  of  the  state  Constitution 
repuffnant  to  the  1st  section  of  the 
14th  Amendment  of  the  Federal  Con- 
stitution. The  1st  clause  of  that  section 
makes  all  persons  born  or  naturalized  in  the 

XI.  Jury  of  more  than  twelve. 
XII.  The  queation  of  demand  of  jury  of  twelve, 
XIII.  Agreefnent  of  the  jury, 

a.  Unanimity. 

b.  Majority  verdiota. 

The  question  as  to  the  constitutionality  of  a 
verdict  of  less  than  twelve  jurors  in  proceeding 
for  the  assessment  of  damages  for  the  taking 
of  private  property  for  public  uses  under  the 
law  of  eminent  domain  will  form  the  subject  of 
a  future  note. 

The  constitutional  right  to  a  jury  for  the 
assessment  of  damages  on  default  will  be  found 
treated  of  in  note  to  Dean  v.  Willamette 
Bridge  R.  Co.  (Or.)  16  L.  R.  A.  614. 

The  question  of  jury  trial  on  appeal,  aa  sat- 
isfying the  constitutional  right  to  trial  by  jury, 
will  be  found  in  note  to  Miller  v.  Com.  (Va.) 
15  L.  B.  A.  441. 

As  to  the  number  of  grand  jurors  necessary 
or  proper  to  act,  see  note  to  State  v.  Belvel 
(Iowa)  27  L.  R.  A.  846. 

This  note  Is  Intended  to  be  exhaustive  only  as 
to  the  number  and  agreement  of  jurors  neces- 
sary to  constitute  a  valid  trial  jury,  and  must 
not  be  taken  as  covering  the  question  of  the  right 
of  trial  by  jury,  or  the  construction  placed  upon 
the  state  constitutional  provisions  as  to  the 
right  remaining  inviolate,  since  many  cases  are 
to  be  found  upon  those  questions  which  do  not 
Include  or  specifically  pass  upon  the  number  or 
agreement  of  jurors  necessary  to  render  a  valid 
verdict  upon  a  trial. 

The  principal  case.  State  v.  Bates,  in  so  far 
aa  it  upholds  the  change  made  by  the  Constitu- 
tion as  not  ew  post  facto.  Is  overruled  by  the 
United  States  Supreme  Court  in  the  case  of 
Thompson  v.  Utah,  170  U.  S.  348,  42  L.  ed. 
1061,  which  held  the  same  to  be  ew  poat  facto, 
although  there  were  two  dissentients. 

In  this  case  the  United  States  Supreme  Court 
also  held  that  when  Magna  Charta  declared  that 

33 


84 


Utah  8upb£mb  Court. 


Dec. 


United  States,  and  subject  to  Its  Jurisdiction, 
citizens  of  the  United  States,  and  of  the 
state  wherein  they  reside ;  and  the  second 
clause,  which  declares  that  no  state  shall 
malce  or  enforce  anj  law  abridging  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States,  has  no  application  to  Jury  trials  un- 
der state  laws  in  state  courts.  It  does  not 
refer  to  the  privileges  or  immunities  of  the 
individual  as  a  citizen  of  the  state ;  it  refers 
to  the  privileges  and  Immunities  of  the  indi- 
vidual as  a  citizen  of  the  United  States. 

4.  Nor  does  §  10  of  the  state  Constitu- 
tion conflict  witli  the  3d  ^provision  of 
$  J.  of  article  14  of  the  Federal  Con- 
stitution, which  declares  that  "no  state  shall 
deprive  any  person  of  life,  liberty,  or  proper- 
ty without  due  process  of  law."  That  provi- 
sion left  the  power  with  the  people  of  the 
state,  by  a  constitutional  provision,  to  reduce 
the  number  of  Jurors  for  the  trial  of  a  cause 
In  the  state  courts  from  twelve  to  eight. 

6.  The  defendant  was  tried  hy  etffht 
Jarors  on  April  7,  1896,  upon  an  indictment 
charging  him  with  murder  in  the  second  de- 
gree, and  convicted.     The  offense  was  com- 


mitted on  the  22d  day  of  September,  1895^ 
and  the  provision  of  the  state  Constitution 
reducing  the  number  of  Jurors  from  twelve  to 
eight  toolc  effect  on  January  4,  1896.  Held, 
that  the  change  did  not  deprive  the  defend- 
ant of  a  substantial  right,  and  that  the  con- 
stitutional provision  m^lng  the  change  wa* 
not  60  post  fcioto  and  void. 

(December  10,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  the  Third  Dis- 
trict convicting  him  of  murder.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Powers,  Stranp,  i  Idppman^ 
and  W.  I«  Snyder,  for  appellant: 

Section  10,  art.  1,  of  our  Constitution  la 
repugnant  to  the  I4th  Amendment  of  the 
United  States  Constitution.  It  abridges  the 
privileges  of  citizens,  and  deprives  citizens 
charged  with  crime  of  due  process  of  law. 

Thompson,  Charging  the  Jury,  810,  and 
cases  cited;  Hill  v.  People,  16  Mich.  355; 
Cancetni  v.  People,  18  N.  Y.  128;  Work  v. 


no  free  man  should  be  deprived  of  life,  etc,  "but 
by  the  Judgment  of  his  peers  or  by  the  law  of 
the  land,"  It  referred  to  a  trial  by  twelve  Jurors. 

The  above  holding  of  the  court  has  been  se- 
verely criticized  in  an  article  in  vol  32,  American 
Law  Review,  634,  635,  in  which  the  author  con- 
tends that  "the  phrase  judicium  parium  does 
not  point  to  trial  by  Jury,"  and  that  "the  barons 
who  won  Magna  Charta  were  opposed  to  the 
then  novel  and  obnoxious  procedure  of  Jury 
trial." 

It  is  not,  however,  the  province  of  this  anno- 
tation to  discuss  that  question ;  yet  the  great 
mass  of  authority  shows  that  the  general  con- 
struction placed  upon  the  provisions  of  the 
United  States  and  state  Constitutions  that  trial 
by  Jury  shall  remain  inviolate,  is  that  a  "Jury" 
and  "trial  by  Jury"  mean  a  trial  by  twelve  men 
in  all  eases  in  which  the  defendant  was  entitled 
to  it  at  the  time  the  Constitution  was  adopted. 
Therefore,  whether  the  Supreme  Court  of  the 
United  States  erred  in  its  construction  of  Magna 
Charta  or  not,  its  holding  is  in  keeping  with  the 
trend  of  the  decisions  of  the  courts,  and  with 
the  general  acceptation  of  the  terms  "Jury"  and 
"trial  by  Jury." 

I.  Common-law  doctrine. 

In  treating  of  the  right  of  trial  by  Jury  un- 
der the  common  law  the  following  passage  is 
to  be  found  in  vol.  5  of  Bacon's  Abridgment, 
title  Juries^  p.  808 :  "The  trial  per  pais,  or  by 
a  Jury  of  one's  country,  is  Justly  esteemed  one 
of  the  principal  excellencies  of  our  Constitution  ; 
for  what  greater  security  can  any  person  have 
in  his  life,  liberty,  or  estate,  than  to  be  sure 
of  not  being  devested  of,  or  injured  in,  any  of 
these,  without  the  sense'  and  verdict  of  twelve 
honest  and  Impartial  men  of  his  neighborhood  7 
And  hence  we  find  the  common  law  herein  con- 
firmed by  Magna  Charta." 

So.  the  same  author,  in  the  same  volume  of 
his  treatise,  p.  814,  further  states  that  "the 
grand  Jury  .  .  .  must  consist  of  twelve  at 
least,  the  petit  Jury  of  twelve,  and  can  be  neither 
more  nor  less ;  but  it  is  said  that  particular  in- 
quests may  consist  of  a  more  or  less  number  than 
twelve.  .  .  .  But,  on  a  writ  of  error,  a 
Judgment  out  of  an  inferior  court  was  reversed, 
because,  being  by  default,  the  Inquiry  of  dam- 
ages was  only  by  two  Jurors,  and  though  a  cus- 
tom was  alleged  to  warrant  it,  yet  it  was  re- 
solved that  there  could  not  be  less  than  twelve, 
though  the  writ  of  inquiry  saith  only  per  sacra- 
43  L.  R.  A. 


mentum  prohorum  et  legalium  hominum^  anci 
not  duodeoim,  as  in  a  venire.  .  .  .  Also  it 
hath  been  fi-equently  hoi  den  that  a  custom  In 
an  inferior  court  to  try  by  six  Jurors  is  vold."^ 
Norval  v.  Rice,  2  Wis.  23,  27.  The  above  pas- 
sage is  relied  upon  and  quoted  by  the  court,  and 
the  same  doctrine  is  to  be  found  stated  in  1 
Vent.  113. 

So,  in  Coke  upon  Littleton,  book  3,  chap.  9, 
in  speaking  of  the  different  modes  of  trial  un- 
der the  English  law,  it  is  said :  "Of  these  a 
trial  by  twelve  men  is  the  most  frequent  and 
common.  And  in  ancient  time,  they  were  twelve 
knights.  This  trial  of  the  fact  per  duodecim 
Uheros  et  legales  homines  is  very  ancient ;" 
and  further:  "Usage  and  ancient  course- 
maketh  law :  and  ...  the  law  in  this  case 
delighteth  herself  in  the  number  of  twelve ;  for 
there  must  not  only  be  twelve  Jurors  for  the 
trial  of  matters  of  fact,  but  twelve  Judges,  of 
ancient  time,  for  trials  of  matters  of  law  In  the 
exchequer  chamber."  Norval  v.  Rice,  2  Wis. 
22,  26. 

And  it  is  said  in  Wooddeson's  Lectures  on  the 
Law  of  England,  vol.  3,  p.  199,  that  "where  no> 
challenge  is  taken,  either  to  the  whole  array, 
or  to  the  Jurors  individually,  twelve  of  them  are 
sworn  to  well  and  truly  try  the  issue  JolneA 
between  the  parties." 

So,  in  2  Hale,  P.  C.  pp.  161,  296,  it  is  said : 
"But  in  case  of  a  trial  by  the  petit  Jury,  it  can 
be  by  no  more  nor  less  than  twelve ;"  and  :  "If 
only  eleven  be  sworn  by  mistake,  no  verdict 
can  be  taken  of  the  eleven,  and  if  It  be,  it  is 
error."     Norval  v.  Rice,  2  Wis.  22,  28. 

Again,  in  2  Bl.  Com.  p.  349,  it  is  said :  "The 
founders  of  the  English  law  have,  with  excel- 
lent forecast,  contrived  that  no  man  shall  be 
called  to  answer  to  the  King  for  any  capital 
crime,  unless  upon  the  preparatory  accusation 
of  twelve  or  more  of  his  fellow  subjects,  the 
grand  Jury ;  and  that  the  truth  of  every  accusa- 
tion, whether  preferred  in  the  shape  of  indict- 
ment, information,  or  appeal,  should  afterwarda 
be  confirmed  by  the  unanimous  suffrage  of 
twelve  of  his  equals  and  neighbors,  indifferently 
chosen,  and  superior  to  all  suspicion."  Harria 
V.  People,  128  111.  585. 

So,  in  Chitty,  Crim.  Law,  p.  505,  It  is  said : 
"The  petit  Jury,  when  sworn,  must  consist  pre- 
cisely of  twelve,  and  is  never  to  be  either  more 
or  less  on  the  trial  of  the  general  issue ;"  and 
this  fact  it  is  necessary  to  insert  upon  the  rec- 
ord.    Norval  v.  Bice,  2  Wis.  22. 
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State,  2  6hio  St.  296,  59  Am.  Dec.  671  ; 
Flint  River  8.  B.  Co.  v.  Roberts,  48  Am.  Dec. 
186,  note,  2  Fla.  102;  Hurtado  v.  California, 
110  U.  8.  516,  28  L.  ed.  232;  Opinion  of  the 
Justices,  41  N.  H.  550. 

Section  10,  art.  1,  of  the  Constitution  of 
Utah,  in  so  far  as  it  provides  for  the  trial 
of  criminal  cases  by  eight  men,  is  repugnant 
to  and  in  conflict  with  §  12,  art.  1,  of  the 
Constitution  of  Utah,  and  is  therefore  void. 

Section  12  guarantees  to  the  accused  the 
right  "to  have  a  speedy  public  trial  by  an 
impartial  Jvlty"  This  is  without  limita- 
tion or  qualification.  It  means  a  jury  of 
twelve  men. 

State  V.  McClear,  11  Nev.  46;  Carpenter  v. 
State,  4  How.  (Miss.)  163,  34  Am.  Dec.  116; 
Wynehamer  v.  People,  13  N.  Y.  378;  Cruger 
▼.  Hudson  River  R.  Co,  12  N.  Y.  190. 

Being  later  in  position  it  is  a  later  expres- 
sion of  the  legislative  will. 

Sutherland,  Stat.  Constr.  |  220. 

Section  10,  art.  1,  of  our  state  Constitu- 
tion, so  far  as  it  relates  to  crimes  alleged  to 


have  been  committed  prior  to  said  Constitu- 
tion going  into  effect,  is  retrospective  and  e9 
post  facto,  and  is  repugnant  to  and  in  con- 
flict with  subsec.  1,  art.  1,  of  the  Constitu- 
tion of  the  United  States. 

Sutherland,  Stat.  Constr.  chap.  17,  p.  603. 

Mr.  O,  W.  Powers,  also  for  appellant : 

Life,  liberty,  and  property  of  a  citizen  may 
be  forfeited  and  lost,  but  not  without  due 
process  of  law.  This  protection  is  contained 
in  both  the  National  and  state  Constitutions. 

See  Utah  Const,  art.  1,  §  7. 

"The  judgment  of  his  peers**  was,  by  the 
law  of  England,  the  trial  of  a  man  by  a  jury 
of  his  e<]ual9,  and  in  this  country  means  a 
trial  by  jury,  who  are  called  the  peers  of  the 
party  accused. 

Potter's  Dwarr.  Stat.  p.  428. 

Chancellor  Kent  defines  the  term  "right 
in  civil  society,"  to  be  "that  which  any  man 
is  entitled  to  have,  or  to  do,  or  to  require 
from  others,  within  the  limits  prescribed  by 
law." 

2  Kent,  Com.  p.  1. 


And  again.  It  has  been  said  that  whatever 
mar  be  the  magic  of  the  number  "twelve,**  as 
lesal  antiquarians  have  endeavored  to  trace  it, 
Its  unanimity  seems  always  to  have  been  re- 
quired in  criminal  cases,  although  not  so  cer- 
tainly settled  in  questions  of  property  until  the 
reign  of  Edw.  III.  2. Beeves,  History  of  the 
English  Law,  p.  270;  Com.  v.  Shaw,  1  Pittsb. 
492,  497. 

Again,  in  Hale,  P.  C,  the  following  passage 
Is  found :  **But  in  case  of  a  trial  by  the  jury, 
It  can  be  by  no  more  nor  less  than  twelve,  and 
all  assenting  to  the  verdict ;  accordingly  it  was 
adjudged,  M.  42  E.  8  Rot.  16,  SufT.  Rex,  the 
Judgment  was  reversed,  because  but  eleven  in- 
aictors."     2  Hale,  P.  C.  p.  161. 

So,  Magna  Charta,  by  its  declaration  that  no 
freeman  should  be  deprived  of  life,  etc.,  but  by 
the  Judgment  of  his  peers  or  by  law  of  the 
land,  referred  to  a  trial  by  twelve  jurors. 
Thompson  v.  Utah,  170  U.  S.  843,  42  L.  ed. 
1061. 

And  the  right  of  a  trial  by  a  jury  of  twelve 
men  in  all  capital  cases  was  justly  regarded  as 
the  great  safeguard  of  personal  liberty.  Har- 
ris V.  PeoDle.  128  111.  586. 

So,  the  common-law  import  of  the  word 
"^ury'*  is  twelve  men  impaneled,  sworn,  and 
charged  according  to  law.  Brasier  v.  State, 
44  Ala.  892. 

By  common  law  a  jury  of  twelve  men  was 
the  only  tribunal  which  the  law  recognised  for 
the  trial  of  the  question  of  guilt  of  the  accused 
under  an  indictment,-— especially  for  a  felony 
and  a  plea  of  not  guilty.  People  v.  Lyons  (111.) 
5  Crim.  L.  Mag.  674,  675. 

It  may  therefore  be  stated  as  a  general  rule 
that  the  common-law  jury  consists  of  twelve 
men.  Carroll  v.  Byers  (Arls.)  86  Pac.  499; 
Larilllan  v.  Lane,  8  Ark.  872,  876;English  v. 
State.  31  Fla.  840,  846;  Brown  v.  State,  8 
Blackf.  561 ;  Brown  v.  State,  16  Ind.  496 ;  Jack- 
son V.  State,  6  Blackf.  461 ;  Bryan  v.  State,  4 
Iowa,  349,  852;  Higgins  v.  Farmers'  Ins.  Co. 
60  Iowa,  50,  51 ;  Carpenter  v.  State,  4  How. 
(Miss.)  163,  84  Am.  Dec  116 ;  Territory  v.  Ah 
Wah,  4  Mont  169,  47  Am.  Rep.  846;  Canceml 
T.  People,  18  N.  Y.  128,  135 ;  People,  Metropoli- 
tan Bd.  of  Health,  v.  Lane,  55  Barb.  168,  178 ; 
Work  V.  State,  2  Ohio  St  296,  59  Am.  Dec.  674 ; 
Bradford  v.  Territory,  1  Okla.  366;  Com.  v. 
Shaw,  1  Pittsb.  492;  Mackey  v.  Enzensperger, 
11  Utah,  154, 168 ;  Barlow  v.  Daniels.  25  W.  Va 
512,  517. 
43  L.  R.  A. 


Again,  it  has  been  said  that  a  jury  consists 
of  twelve  persons,  and  a  verdict  of  a  less  numoer 
is  of  no  effect  unless  the  objection  is  waived. 
Eshelman  v.  Chicago.  R.  I.  &  P.  R.  Co.  67  Iowa, 
296 ;  Cowles  v.  Buckman,  6  Iowa,  162. 

And  a  jury  must  consist  of  twelve  men,  and 
no  other  number  la  known  to  the  law.  Dixon 
V.  Richards,  2  How.  (Miss.)  771. 

In  the  case  of  a  trial  by  a  petit  jury  it  can 
be  no  more  nor  less  than  twelve.  Com.  v.  Shaw, 
1  Pittsb.  492,  citing  2  Hale,  P.  C.  p.  161. 

Again  it  has  been  stated  that  a  petit  jury 
must  consist  of  precisely  twelve  men,  no  more, 
no  less. — no  other  number  is  known  to  the  law ; 
and  they  must  appear  upon  the  record  to  have 
rendered  their  verdict.  State  v.  Mansfield,  41 
Mo.  470,  474  ;  Rex  v.  St  Michael,  2  W.  Bl.  719 ; 
Dixon  V.  Richards,  2  How.  (Miss.)  771. 

The  trial  by  jury  has  been  considered  of  com- 
mon right  and  one  of  the  most  sacred  safe- 
guards against  oppression  under  the  common 
law.  It  has  always  consisted  of  twelve  men, 
and  a  verdict  of  a  less  number  has  ever  been 
regarded  in  the  criminal  law  as  of  no  validity. 
State  V.  Gutierrez,  15  La.  Ann.  190, 194 ;  People 
V.  Lyons  (111.)  5  Crim.  L.  Mag.  674. 

So,  it  has  been  stated  that  a  jury  of  twelve 
is  the  only  legally  constituted  tribunal  of  a 
trial  for  an  Indictment  of  a  felony.  Harris  t. 
People,  128  III.  585. 

And,  at  common  law,  the  number  of  the  jury 
for  the  trial  of  all  issues  involving  the  personal 
rights  and  liberties  of  the  subject  could  never 
be  less  than  twelve.  Carpenter  v.  State,  4 
How.  (Miss.)  168,  34  Am.  Dec.  116. 

Again,  it  has  been  held  that  every  issue  of 
fact  must  be  tried  by  a  jury  of  twelve  men,  al- 
though it  Is  not  necessary  that  their  names 
should  be  recorded.  Foote  v.  Lawrence,  1  Stew. 
(Ala.)  488. 

But  a  common-law  jury  can  only  be  had  in  a 
court  of  common-law  jurisdiction,  both  as  re- 
gards the  character  of  the  court  and  Its  mode 
of  procedure,  and  it  is  not  true  that  simply  mak- 
ing a  jury  to  consist  of  twelve  men  constitutes 
a  common-law  Jury  trial.  People,  Booth,  v. 
Fisher,  20  Barb.  652. 

If,  therefore,  the  number  returned  be  less 
than  twelve  any  verdict  must  be  ineffectual  and 
the  judgment  will  be  reversed  for  error,  but  if 
more  than  twelve  be  accidentally  swbm  it  will 
not  vitiate  the  proceedings  though  it  Is  an  ir- 
regularity to  be  avoided.  1  Chltty,  Crim. 
Law,  p.  505 ;  State  v.  Mansfield,  41  Mo.  470,  474. 
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The  absolute  rights  of  individuals  are: 
(1)  The   right   of   personal   security;     (2) 
the  right  of  personal  liberty;   (3)  the  right 
to  acquire  and  enjoy  property. 

These  rights  are  natural,  inherent,  and  in- 
alienable. 

Citizens'  8av.  d  L.  Asso,  v.  Topeka,  20 
Wall.  655,  662,  22  L.  ed.  455,  461. 

The  right  to  a  trial  by  jury,  a£  known 
at  the  common  law  by  one  charged  with 
crime,  is,  in  America,  an  inalienable  right, 
which  cannot  be  restricted  by  legislative  or 
constitutional  enactment.  One  of  the  insti- 
tutions that  is  an  essential  part  of  due  proc- 
ess of  law  is  the  right  of  trial  bv  jury. 

Hurtado  v.  California,  110  U.  S.  558,  28 
L.  ed.  246 ;  Story,  Const.  §  1779 ;  1  Palfrey's 
New  England,  340. 

The  jury  guaranteed  to  a  person  accused 
of  crime  consists  of  twelve  men,  no  more  and 
no  less. 

1  Thompson,  Trials,  p.  4;'  2  Hale,  P.  C. 
p.  161;  1  Chitty,  Crim.  1.  p.  505;  Trials  per 


Pais  (Anno.  1725),  79;  Cancemi  ▼.  PeopUt 
18  N.  Y.  128;  Cooley,  Const.  Lim.  p.  319; 
May  V.  MiluHiukee  d  M.  R,  Co.  3  Wis.  219; 
State  V.  Cox,  8  Ark.  436 ;  Work  v.  State,  2 
Ohio  St.  296,  59  Am.  Dec.  Qll;  Brasier  v. 
State,  44  Ala.  387;  Tuma  v.  Com,  6  Met. 
235;  Lamb  v.  Lane,  4  Ohio  St.  167;  Wyne- 
hamer  v.  People,  13  N.  Y.  378;  State  v.  Mc- 
Clear,  11  Nev.  39;  People  v.  0*Neil,  48  Cal. 
257;  People  v.  Powell,  87  Cal.  348,  11  L.  R. 
A.  75 ;  Hurd,  Habeas  Corpus,  p.  108. 

Section  10,  art.  1,  of  the  Constitution  of 
the  state  of  Utah  is  repugnant  to  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  and  to  the  fundamental  prin- 
ciples underlying  our  government. 

U.  S.  Const.  14th  Amend. 

Eight  men  do  not  constitute  a  jury. 
They  are  a  body  of  triers  unknown  to  our 
law  in  courts  of  general  jurisdiction. 

Cooley,  Const.  Lim.  p.  319 ;  Swart  v.  Kinf- 
hall,  43  Mich.  448;  Opinion  of  the  Justices, 
41  N.  H.  550;  Ward  v.  People,  30  Mich.  116; 


If  there  be  eleven  agreed,  and  but  one  dis- 
senting, who  says  be  would  rather  die  in  prison, 
yet  tbe  verdict  sball  not  be  taken  by  eleven, 
nor  yet  the  refnser  fined  or  imprisoned;  and 
therefore,  where  such  a  verdict  was  taken  by 
eleven,  and  tbe  twelfth  fined  and  imprison^. 
It  was  upon  great  advice  ruled  the  verdict  Was 
void,  and  the  twelve  men  delivered  and  a  new 
venire  awarded.  For  men  are  not  to  be  forced 
to  give  their  verdict  against  their  judgment. 
41  Assize,  11. 

So,  if  only  eleven  be  sworn  by  mistake  no  ver- 
dict can  be  taken  of  the  eleven,  and  if  it  be  it  is 
error,  and  so  in  a  presentment,  but  if  twelve  be 
recorded  sworn  no  averment  lies  that  one  was 
not  sworn.  2  Hale,  P.  C.  p.  296 ;  Com.  v.  Shaw, 
1  rittsb.  492. 

There  can  be  no  question  that  at  common  law 
the  only  recognized  tribunal  for  the  trial  of 
the  guilt  of  the  accused,  under  an  indictment 
for  felony  and  a  plea  of  not  guilty,  was  by  a 
Jury  of  twelve  men.  Harris  v.  People,  128  lU. 
686. 

And,  in  Maduska  v.  Thomas,  6  Kan.  163,  169, 
which  was  an  action  of  ejectment,  It  is  said 
that  the  verdict  of  eleven  jurors  or  less  than 
twelve  Is  not  the  verdict  of  the  jury. 

The  judgment  of  the  court  was  reversed  as 
being  that  of  eleven  jurors,  in  Dayton  v.  Church, 
T  Abb.  N.  C.  367,  where  a  juror  was  personated 
by  another  person  without  the  knowledge  of  the 
parties  to  the  action. 

In  some  analogous  English  cases  a  question  of 
mistrial  by  reason  of  the  impersonation  of  a  ju- 
ror by  another  person  upon  a  trial  by  twelve  ju- 
rors arose.  Hill  v.  Tates,  12  East,  229 ;  King  v. 
Tremaine,  7  Dowl.  &  P.  684  :  Norman  v.Beamont, 
Willes,  Rep.  484.  These  cases,  however,  do  not 
show  whether  the  objection  to  the  verdict  was 
based  upon  the  ground  of  the  number  of  legal 
jurors  rendering  the  same,  and  only  show  that 
a  mistrial  was  claimed.  They  are  important, 
however,  as  showing  that  the  jury  of  twelve 
must  be  a  legal  one. 

II.  Adoption  of  eommon-law  doctrine, 

a.  By  constitutional  provisions. 

Article  3,  S  2,  of  the  Constitution  of  the  Unit- 
ed States  provides :  "The  trial  of  all  crimes, 
except  in  cases  of  impeachment,  shall  be  by 
jury." 

And  article  7  of  the  Amendments  to  that  Con- 
stitution provides  that,  "in  suits  at  common 
law,  where  the  value  in  controversy  shall  ez- 
43  L.  R.  A. 


ceed  |20,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  Unit- 
ed States,  than  according  to  the  rules  of  the 
common  law.** 

In  the  Constitutions  of  the  several  states  pro- 
vision is  made.  Impliedly  If  not  expressly,  adopt- 
ing the  rules  and  doctrines  of  the  common  law 
with  reference  to  the  right  of  trial  by  jury,  and 
the  number  of  jurors  upon  such  trial,  and  such 
provisions  are  construed  to^mply  the  right  to 
the  common-law  jury  of  twelve. 

The  state  Constitutions  upon  the  subject  are 
not,  however,  uniform,  so  far  as  the  actual  lan- 
guage used  is  concerned.  In  some,  and  per- 
haps the  larger  number,  the  terms  used  are  "the 
right  of  trial  by  jury"  shall  remain  inviolate. 
This  will  be  found  to  be  the  case  in  Alabama, 
— Declaration  of  Rights,  Const.  1876,  art.  1, 
S  12 ;  Arkansas, — art.  2,  f  7,  Declaration  of 
Rights;  California, — art  1,  |  7,  Declaration  of 
Rights;  Colorado, — art  2,  §  23,  adding  the 
words  "in  criminal  cases'* ;  Connecticut, — ^art. 

1,  S  21,  of  the  Declaration  of  Rights ;  Florida, 
— §  3,  Declaration  of  Rights,  adding  the  word 
"forever"  ;  Georgia, — art.  6,  |  18,  with  the  addi- 
tion of  the  words  "except  where  it  is  otherwise 
provided   in   this  Constitution"  ;    Illinois, — ^art. 

2,  I  6,  with  the  use  of  the  special  phrase  "aa 
heretofore  enjoyed"  ;  Indiana, — art.  1,  {  20 : 
Iowa, — art  1.  i  9,  Bill  of  Rights;  Kansas, — | 
6,  Bill  of  Rights  :  Kentucky,—!  7,  Bill  of  Rights, 
with  the  addition  of  the  words  "Ancient  mode 
of  trial  by  jury  shall  be  held  sacred,  and  the 
right,  etc.,*'  with  a  special  clause  subjecting  It 
"to  such  modifications  as  may  be  authorized  by 
Congress"  :  Minnesota, — ^art.  1,  fi  4  :  Missouri, — 
art.  2,  i  28 :  Montana, — ^art  3,  S  23 ;  Nebraska, 
— art  1,  i  6;  Nevada, — art  1,  |  3,  adding  the 
word  "forever" ;  New  Jersey, — art  1,  I  7 ;  New 
York,— Const.  1894.  art  1,  |  2.  adding  the 
words,  "in  which  it  has  been  heretofore  used," 
and  "forever" ;  North  Dakota, — art.  1,  |  7 ; 
Ohio, — art.  1,  8  6 ;  Oregon, — ^art  1,  S  17,  with 
tae  addition  of  the  words  "in  all  civil  cases"  ; 
Pennsylvania. — art.  1,  f  6,  saying  that  trial  by 
jury  "shall  be  as  heretofore,  and  the  right  there- 
of remain  inviolate"  ;  Rhode  Island, — art.  1,  i 
15  ;  South  Carolina, — art  1,  |  11 ;  Tennessee- 
art  1,  §  6;  Texas, — art  1,  |  15 ;  Utah,— ^art 
1,  I  10,  "in  capital  cases" ;  Washington, — art 
1,  §  21;  Wisconsin, — art  1,  |  5. 

The  Constitution  of  Delaware,  art.  1,  f  4, 
uses  the  term  "trial  by  jury  shall  remain  aa 
heretofore." 
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Work  T.  State,  2  Ohio  St.  206,  50  Am.  Dec. 
671;  HiU  v.  People,  16  Mich.  351;  Allen  v. 
State,  54  Ind.  461 ;  Ea  parte  Milligan,  4 
Wall.  2,  18  L.  ed.  281. 

When  one  section  of  a  public  act  limits  or 
abrogates  a  right  existing  prior  to  its  en- 
actment, and  another  section  of  the  same  act 
preserves  that  right,  the  courts,  in  giving 
force  to  the  act,  will  disregard  the  section 
of  limitation  or  abrogation  and  enforce  the 
right. 

Section  10  must  receive  a  strict  construc- 
tion, for  it  deprives  citizens  of  pre-existing 
rights. 

Shenoood  v.  Reade,  7  Hill,  431 ;  Striker  v. 
Kelly,  2  Demo,  323 ;  Sharpe  v.  Speir,  4  Hill, 
70;  Potter's  Dwarr.  Stat.  p.  141;  Suther- 
land, Consir.  5  217;  The  Hickory  Tree 
Road,  43  Pa.  139;  Packer  v.  Sunhury  d  E, 
R.  Co.  19  Pa.  211;  Ryan  v.  State,  Eller,  5 
Neb.  276;  Oihbona  v.  Brittenum,  56  Miss. 
232;  Harrington  v.  Rochester,  10  Wend. 
547;  Brown  v.  Philadelphia  County  Comra. 


21  Pa.  37 ;  Quick  v.  Whitewater  Twp,  7  Ind. 
570;  Albertson  v.  State,  9  Neb.  429;  Sams  v. 
King,  18  Fla.  557;  Branagan  v.  Dulaney,  8 
Colo.  408;  Gee  v.  Thompson,  11  La.  Ann. 
657 ;  Farmers'  Bank  v.  Hale,  59  N.  Y.  53. 

Section  10  must  give  way  to  §  12,  and  § 
10  cannot  be  held  to  limit  or  qualify  §  12. 

Von  Hoist,  Const.  L.  of  U.  S.  p.  258; 
Work  V.  State,  2  Ohio  St  301,  59  Am.  Dec. 
671;  Hagany  v.  Cohnen,  29  Ohio  St.  82; 
C*opp  V.  Henniker,  55  N.  H.  179,  20  Am.  Rep. 
194 ;  Ordronaux,  Constitutional  Leg.  p.  261 ; 
Barron  v.  Baltimore,  7  Pet.  247,  8  L.  ed. 
674 ;  Livingston  v.  Moore,  7  Pet.  469,  8  L.  ed. 
751 ;  Fox  V.  Ohio,  5  How.  434,  12  L.  ed.  223 ; 
Edwards  v.  Elliott,  21  Wall.  657,  22  L.  ed. 
492;  Coolev,  Const.  Lim.  pp.  19-410;  Pear^ 
son  V.  Yeicdalh  95  XJ.  S.  294,  24  L.  ed.  436; 
Miller  v.  McQuerry,  5  McLean,  469. 

"Law  of  the  land"  means  "due  process  of 
law"  according  to  the  principles  of  the  com- 
mon law,  rather  tlian  to  the  provisions  of 
the   statute   law.    That  is  to   say,  liberty, 


The  Constitution  of  Maine,  art.  1,  |  7,  in  deal- 
ing with  the  right  of  trial  by  Jury  in  criminal 
cases  of  a  capital  or  infamous  nature,  says : 
"Their  usual  number  and  unanimity,  in  Indict- 
ments and  convictions,  shall  be  held  indispensa- 
ble." 

Section  20  of  the  same  article  declares  that 
*'in  all  civil  suits,  and  in  all  controversies  con- 
cerning property,  the  parties  shall  have  a  right 
to  a  trial  by  jury,  except  in  cases  where  it  has 
heretofore  been^^otherwise  practised." 

So.  art.  12  of  the  Declaration  of  Rights  of 
Maasachusetts  provides  that  the  legislature 
shall  not  make  any  law  that  shall  subject  any 
person  to  a  capital  or  Infamous  punishment,  ex- 
cept for  the  government  of  the  army  and  navy, 
without  trial  by  Jury. 

And  art.  16  of  the  Declaration  of  Rights  of 
the  same  state  provides  that  in  all  controversies 
concerning  property,  and  in  all  suits  between 
two  or  more  persons,  except  in  cases  in  which 
It  has  heretofore  been  otherwise  used  and  prac- 
tised, the  parties  have  a  right  to  a  trial  by  jury, 
and  this  method  of  procedure  shall  be  held 
sacred,  unless,  in  cases  arising  on  the  high  seas 
and  such  as  relate  to  mariner's  wages,  the  legis- 
lature shall  hereafter  find  It  necessary  to  alter 
it. 

In  the  Constitution  of  Michigan  the  term 
used  is  "the  right  of  trial  by  Jury  shall  remain." 
Art.  «.  I  27. 

Article  16  of  the  Constitution  of  New  Hamp- 
shire, Bill  of  Rights,  provides  that  the  legisla- 
ture shall  not  "make  any  law  that  shall  subject 
any  person  to  a  capital  punishment  (excepting 
for  the  government  of  the  army  and  navy,  and 
the  militia  in  actual  service)  without  trial  by 
Jury." 

And  article  20  of  the  Bill  of  Rights  of  that 
state  is  similar  in  its  provisions  to  the  above- 
mentioned  f  15  of  Massachusetts  Declaration  of 
Rights,  with  the  additional  exception  of  cases 
"in  which  the  value  in  controversy  does  not  ex- 
ceed $100,  and  title  of  real  estate  is  not  con- 
cerned." 

By  I  18,  art.  1,  of  the  Constitution  of  North 
Carolina,  it  is  provided  that  no  person  shall  be 
convicted  of  any  crime,  but  by  the  unanimous 
verdict  of  a  jury  of  good  and  lawful  men  in  open 
court. 

In  I  19  of  the  same  Constitution  which  re- 
lates to  civil  actions,  it  is  said  that  "the  an- 
cient mode  of  trial  by  Jury  Is  one  of  the  best 
securities  of  the  rights  of  the  people,  and  ought 
to  remain  sacred  and  inviolable." 
43  L.  R.  A. 


Article  5,  $  13.  of  the  Constitution  of  Texas 
provides  that  "petit  Juries  in  the  district  courts 
shall  be  composed  of  twelve  men." 

Article  10.  chap.  1,  Declaration  of  Rights,  Vt. 
Const,  provides :  "In  all  prosecutions  for  crim- 
inal offenses  a  person  hath  a  right  to  .  .  . 
a  speedy  public  trial  by  an  impartial  Jury  of  the 
country ;  without  the  unanimous  consent  of 
which  Jury  he  cannot  be  found  guilty." 

And  article  12  of  the  same  chapter  provides 
that  when  any  issue  of  fact  for  the  cognizance 
of  a  jury  Is  Joined  In  a  court  of  law  the  parties 
have  a  right  to  trial  by  jury  which  ought  to  be 
held  sacred. 

Article  1,  Bill  of  Rights,  Va.  Const.  |  13, 
provides  that  in  any  controversy  respecting 
property,  and  any  suits  between  man  and  man, 
the  trial  by  jury  Is  preferable  to  any  other, 
and  ought  to  be  held  sacred. 

The  Constitution  of  West  Virginia.  Bill  of 
Rights,  art.  8,  S  18,  says  that  in  suits  at  com- 
mon law,  "where  the  value  in  controversy  ex- 
ceeds $20  exclusive  of  interest  and  costs,  the 
right  of  trial  by  Jury,  If  required  by  either 
party,  shall  be  preserved." 

And  art.  8,  Bill  of  Rights.  |  14,  of  that  state 
provides  that  "trials  of  crimes,  and  of  misde- 
meanors, unless  herein  otherwise  provided, 
shall  be  by  a  jury  of  twelve  men." 

b.  Construction  placed  upon  oonstitutionaH  pro- 
visions. 

1.  In  general. 

As  it  is  a  general  rule  that  where  terms  used 
In  the  common  law  are  contained  In  a  statute 
or  the  Constitution,  without  ^n  explanation  of 
the  sense  In  which  they  are  employed,  they 
should  receive  that  construction  w^lch  has  been 
affixed  to  them  by  the  former ;  therefore,  In  or- 
der to  ascertain  in  what  the  right  of  trial  by 
jury  consists,  recurrence  must  necessarily  be 
made  to  the  provisions  of  the  common  law  de- 
fining the  qualifications,  and  ascertaining  the 
number  of  which  the  Jury  shall  consist  as  the 
standard  to  which  the  framers  of  the  Constitu- 
tion referred.  Carpenter  v.  State,  4  How. 
(Miss.)  103,  84  Am.  Dec.  116. 

And  in  determining  the  constitutionality  of 
state  statutes  changing  the  law  in  relation  to 
juries,  and  providing  for  the  number  of  jurors 
required  to  try  a  cause.  It  has  been  said  that  it 
is  a  well-settled  and  unquestionable  rule  of  con- 
struction, that  the  language  used  by  the  legisla- 
ture In  the  statutes  enacted  by  them,  and  that 


98 


Utah  Supusme  Court. 


Dbo., 


property,  and  health  shall  be  placed  under 
the  general  laws  governinff  society. 

Sedgw.  Stat.  &  Const.  L.  p.  475;  Embury 
V.  Conner,  3  N.  Y.  511,  53  Am.  Dec.  325; 
Taylor  v.  Porter,  4  Hill,  140,  40  Am.  Dec. 
274;  Randall  v.  Brigham,  7  Wall.  523,  19  L. 
ed.  285;  Parsons  v.  Russell,  11  Mich.  129,  83 
Am.  Dec.  728 ;  Westcrvelt  v.  Oregg,  12  N.  Y. 
212,  62  Am.  Dec.  160;  Wynehamer  v.  People, 
13  N.  Y.  378;  Wally  v.  Kennedy,  2  Yerg. 
654,  24  Am.  Dec.  51 1;  Pennoyer  v.  "Nef,  95 
U.  S.  714,  24  L.  ed.  565;  Den,  Murray ^  v. 
Hohoken  Land  d  Improv,  Co,  18  How.  272, 
15  L.  ed.  372. 

It  means,  according  to  Lord  Coke,  being 
brought  in  to  answer  according  to  the  ''old 
law  of  the  land." 

2  Inst.  50;  Taylor  v.  Porter,  4  Hill,  140, 
40  Am.  Dec.  274. 

The  distinction  between  the  abolishment 
of  the  grand-jury  system  and  the  substitu- 
tion of  prosecutions  by  information,  and  the 


interference  with  the  right  of  trial  by  jury, 
is  that  the  first  is  largely  a  method  of  pro- 
cedure.     The  latter  is  a  substantive  right. 

Bradford  v.  Teiritory,  Woods,  1  Okla.  366 ; 
Mackey  v.  Enzensperger,  11  Utah,  164;  Hur- 
tado  V.  California,  110  U.  S.  616,  28  L.  ed. 
232 ;  Walker  v.  Sauvinet,  92  U.  S.  90,  23  L. 
ed.  678 ;  Cancemi  v.  People,  18  N.  Y.  128. 

So  far  as  this  defendant  is  ooncerned,  S 
10,  art.  1,  of  the  Constitution  of  Utah  is 
void  in  that  it  is  ex  post  facto,  and  in  con- 
flict with  subs.  1,  §  10,  art.  1,  of  the  Consti- 
tution of  the  United  States. 

Sutherland,  Stat.  Constr.  S  467 ;  Kring  v. 
Missouri,  107  U.  S.  221,  27  L.  ed.  606; 
Cooley,  Const.  Lim.  pp.  329,  330;  Colder  v. 
Bull,  3  Dall.  386-390,  1  L.  ed.  648-660; 
Fletcher  v.  Peck,  6  Cranch,  138,  3  L.  ed.  178 ; 
flartung  v.  People,  22  N.  Y.  95;  Opinion  of 
the  Justices,  41  N.  H.  656;  Kennetfs  Peti- 
tion, 24  N.  H.  139;  Willard  v.  Harvey,  24 
N.  H.  344. 


used  by  the  people  In  the  great  paramount  law 
which  controls  the  legislature  as  well  as  the 
people,  is  to  be  always  understood  and  ex- 
plained In  that  sense  in  which  it  was  used  at 
the  time  when  the  Constitution  and  the  laws 
were  adopted.  Opinion  of  the  Justices,  41  N. 
H.  650. 

In  Cooley 's  Constitutional  Limitations,  4th 
ed.  p.  805,  it  Is  said,  any  less  than  this  number 
of  twelve  would  not  be  a  common-law  Jury,  or 
such  a  jury  as  the  Constitution  guarantees  to 
accused  parties  when  a  less  number  Is  not  al- 
lowed In  express  terms :  and  the  necessity  of  a 
full  panel  cannot  be  waived, — at  least  in  a  case 
of  felony,  even  by  consent,  the  infirmity  In  case 
of  a  trial  by  Jury  of  less  than  twelve,  by  con- 
sent, would  be  that  the  tribunal  would  be  one 
unknown  to  the  law,  created  by  mere  voluntary 
act  of  the  parties,  and  it  would  in  effect  be  an 
attempt  to  submit  to  a  species  of  arbitration 
the  question  whether  the  accused  has  been 
guilty  of  an  offense  against  the  state.  People 
V.  Lyons  (III.)  5  Crim.  L.  Mag.  674. 

So,  the  jury  referred  to  in  the  Federal  Con- 
stitution, and  in  the  6th  Amendment  thereto, 
Is  a  jury  constituted  as  It  was  at  common  law, 
of  twelve  persons,  neither  more  nor  less. 
Thompson  v.  Utah,  170  U.  8.  343,  42  L.  ed. 
1061. 

And  the  right  of  trial  by  jury  as  at  common 
law  was  guaranteed  by  the  Amendment  of  the 
United  States  Constitution,  and  such  a  jury 
was  a  jury  of  twelve,  and  entitled  the  parties 
to  a  unanimous  verdict;  and  as  the  provisions 
of  the  Constitution  applied  to  the  territory,  any 
material  change  takes  away  a  substantial  right, 
and  therefore  a  person  convicted  by  a  jury  of 
less  than  that  number  of  persons  is  entitled 
to  have  the  same  reversed,  and  the  cause  re- 
manded. Bradford  v.  Territory,  Woods,  1  Okla. 
866. 

In  further  support  of  the  theory  that  a  jury 
as  constituted  at  common  law  was  the  jury  in- 
tended by  and  provided  for  in  the  Constitution, 
the  remarks  of  Justice  King  In  his  dissenting 
opinion  In  the  case  of  Mackey  v.  Enzensperger, 
11  Utah,  154,  160,  are  of  value.  He  says  that 
in  adopting  a  Constitution  for  our  government 
and  guidance,  our  fathers  had  in  mind  the  great 
charter  of  English  liberty,  and  that  the  right 
of  trial  by  jury  as  It  was  understood  at  common 
law  was  not  the  least  of  these  rights ;  and  fur- 
ther, that  when  a  jury  is  mentioned  In  the  or- 
ganic law  of  a  territory,  the  term  Is  understood 
to  have  reference  to  It  as  constituted  at  common 
law  unless  the  contrary  plainly  appears,  and 
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that  such  was  the  construction  uniformly  put 
upon  the  provisions  common  in  all  the  Constitu- 
tions of  the  several  states,  that  the  right  of 
trial  by  jury  should  remain  inviolate. 

And  in  the  same  case  Justice  King  distinctly 
states  that  the  common-law  jury  Imports  a  jury 
of  twelve  men  whose  verdict  must  be  unanimous 
to  be  legal,  and  that  such  must  be  Its  accepta- 
tion to  everyone  acquainted  with  the  history  of 
the  common  law,  and  aware  of  the  high  estima- 
tion In  which  that  institution  so  constituted  has 
for  so  long  a  period  been  held. 

The  trial  by  jury  is  by  twelve  free  and  lawful 
men  who  are  not  of  kin  to  either  party,  for  the 
purpose  of  establishing,  by  their  verdict,  the 
truth  of  the  matter  which  Is  In  issue  between 
the  parties,  and  it  is  called  the  trial  by  one's 
peers,  that  Is  by  men  who  have  that  concern 
for  the  party  on  trial  which  naturally  flows 
from  a  parity  of  circumstances  common  to  him 
and  his  judges;  and  such  Is  the  trial  by  jury 
guaranteed  by  the  Constitution,  and  originally 
secured  by  the  Magna  Charts  of  England.  DoW' 
ling  V.  State,  6  Smedes  &  M.  664,  685. 

And  the  "due  course  of  the  law  of  the  land" 
demands  a  legal  conviction  by  a  legal  jury,  that 
Is  to  say.  It  must  consist  of  such  "number  of 
jurors  as  is  allowed  by  the  law."  Stell  v.  State, 
14  Tex.  App.  59,  in  which  case  a  jury  of  five 
in  the  county  court  was  held  unconstitutional, 
the  statutes  of  the  state  providing  for  a  jury 
of  six,  the  court  stating  that  the  case  was  not 
tried  by  a  legal  jury  and  in  conformity  with  the 
due  course  of  the  law  of  the  land.  Territory 
V.  Ah  Wah,  4  Mont.  149,  47  Am.  Bep.  341,  to 
the  same  ellect. 

In  Larililan  v.  Lane,  8  Ark.  372,  875,  It  Is 
said  that  the  trial  by  jury  is  a  great  constitu- 
tional right,  and  that  when  the  convention  in- 
corporated the  provision  into  the  Constitution 
of  the  country  they  most  unquestionably  had 
reference  to  the  jury  trial  as  known  and  recog- 
nized by  the  common  law. 

And  it  will  be  assumed  that  the  meaning  of 
the  term  "jury"  so  far  as  numbers  are  con- 
cerned, is  fixed  by  the  Constitution  in  accord- 
ance with  the  common  law  as  it  existed  at  the 
date  of  the  adoption  of  the  Constitution.  Car- 
penter V.  State,  4  How.  (Misa)  163,  34  Am. 
Dec.  116. 

Again,  it  Is  said  that  a  petit  jury  must  be 
composed  of  twelve  men  according  to  the  mean- 
ing of  the  term  In  the  common  law.  United 
States  V.  Insurgents  of  Pennsylvania,  2  Dall. 
335,  ^  L.  ed.  404  ;  Bonaparte  v.  Camden  it  A. 
R.  Co.  Baldw.  205 ;  Twins  v.  Com.  6  Met  231 ; 
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Messrs.  C*  8.  Vairian  aod  Beaner  Z. 
Baiitk,  with  Mr,  A»  O.  Bishop,  Attorney 
General,  for  respondent: 

Due  process  of  law  is  process  due  accord- 
ing to  the  law  of  the  land.  This  process  in 
the  states  is  regulated  by  the  law  of  the 
state. 

Walker  t.  8auvinet,  92  U.  S.  92,  23  L.  ed. 
679;  Hurtado  v.  CaUfomia,  110  U.  S.  617, 
28  L.  ed.  232;  Re  Kemmler,  136  U.  S.  448, 
34  L.  ed.  524. 

The  question  as  to  what  is  an  ear  post 
facto  law,  within  the  meaning  <^  the  Consti- 
tution, has  received  much  consideration.  At 
an  early  day  Mr.  Justice  Chase  defined  ea 
post  facto  laws  as  those  which  created  or  ag- 
s^ravated  the  crime;  or  increased  the  pun- 
ishment; or  changed  the  rules  of  evidence  for 
the  purpose  of  conviction. 

Calder  v.  BuU,  3  Dall.  391, 1  L.  ed.  650. 

In  subsequent  decisions  the  rule  was 
stated  generally  to  be  when,  "in  relation  to 
that  offense  or  its  consequences,  it  (the  law) 


alters  the  situation  of  a  party  to  his  dis- 
advantage." 

Gut  V.  Minnesota,  9  Wall.  36,  19  L.  ed. 
573;  Kring  v.  Missouri,  107  U.  S.  221,  27  L. 
ed.  506;  Cummings  v.  Missouri,  4  Wall.  277, 
18  L.  ed.  356;  Cook  v.  United  States,  138  U. 
S.  183,  34  L.  ed.  913;  Duncan  v.  Missouri, 
162  U.  S.  382,  38  L.  ed.  487;  Hopt  v.  Utah, 
110  XJ.  S.  689,  28  L.  ed.  268;  Mathis  v.  State, 
31  Fla.  291 ;  Lyharger  v.  State,  2  Wash.  652 ; 
Re  W^ght,  3  Wyo.  478,  13  L.  R.  A.  748; 
State  V.  Ah  Jim,  9  Mont.  167. 

The  states  have  power  to  provide  by  their 
Constitutions  for  the  trial  of  persons 
charged  with  crimes  by  juries  of  less  than 
twelve. 

Ordronaux,  Const.  Leg.  p.  261;  1  Hare, 
Am.  Const.  L.  p.  515;  2  Hare,  Am.  Const.  L. 
p.  860;  Kalloch  v.  San  Francisco,  66  Cal. 
229. 

The  constitutional  provision  of  this  state, 
in  its  applicatica  to  appellant,  is  not  ex  post 
facto. 


Crnger  v.  Hudson  River  R.  Co.  12  N.  T.  190; 
Wynehamer  v.  People,  13  N.  Y.  427 ;  Dowling  v. 
State,  5  Smedes  &  l^.  664. 

And  It  is  this  right  which  is  held  sacred  and 
made  Inviolable  by  the  Constitution  of  the 
county.     Carson  v.  Com.  1  A.  K.  Marsh.  290. 

The  contention  that  twelve  Is  the  legal  num- 
ber of  Jurors  necessary  to  render  a  valid  ver- 
dict In  a  criminal  action  is  further  supported  by 
the  case  of  People  v.  Scogglns,  37  Cal.  689,  In 
which  the  court  stated  that  when  the  jury  Is 
completed  so  that  there  are  twelve  qualified 
In  the  box,  and  not  before,  they  are  to  be  sworn 
to  try  the  case.  In  this  case,  however,  the 
main  question  Involved  was  the  impaneling  of 
a  Jury  in  a  criminal  case,  and  the  court  did 
not,  further  than  as  above  stated,  pass  upon  the 
number  requisite  to  constitute  a  constitutional 
Jury. 

And,  in  Neely  v.  State,  4  Bazt.  174,  180,  the 
court  stated  that  the  right  of  trial  by  Jury  is  a 
right  guaranteed  to  every  citizen  to  have  the 
facts  involved  in  any  litigation  which  he  may 
have  tried  and  determined  by  twelve  good  and 
lawful  men. 

So,  it  is  a  right  to  which  the  people  have 
clung  with  more  tenacity  than  to  any  other,  as 
•ecu ring  the  mode  of  trial  best  calculated  to  in- 
sure a  Just  result.  Van  Sickle  v.  Kellogg,  19 
Mich.  49,  52. 

Again,  in  M'CormIck  v.  Brookfleld,  4  N.  J. 
L.  60,  71,  which  was  a  civil  action  to  recover 
the  balance  of  a  book  account,  it  is  said  it  is 
tiie  high  privilege  of  parties  to  have  their  rights 
decided  by  twelve  men,  who  are  free  from  the 
suspicion  of  bias  or  partiality ;  who  are  omni 
eateeptUme  majores,  and  any  aberration  from 
the  legal  mode  of  proceeding  ought  at  once  to 
arrest  the  Judgment.  This  case,  however,  In- 
volved the  question  of  the  validity  of  a  challenge 
to  the  favor. 

And  in  the  dissenting  opinion  of  Justice  King 
in  Mackey  v.  Ensensperger,  11  Utah,  154,  161, 
it  Is  said  that  the  origin  of  the  trial  by  Jury, 
although  lost  In  the  dimness  of  the  past,  has  ex- 
isted from  the  earliest  period  to  the  adoption 
of  the  Constitution,  and  unanimity  of  twelve 
Jurors  alone  has  constituted  a  verdict.  Paul  t. 
Detroit,  32  Mich.  108,  to  the  same  effect. 

And  in  reversing  the  verdict  of  a  Jury  of 
eleven  upon  a  conviction  of  felony,  the  court, 
In  Territory  v.  Ah  Wah,  4  Mont.  149,  47  Am. 
B3p.  341,  842,  stated  that  the  law  had  estab- 
lished certain  tribunals,  with  defined  powers 
and  forms  of  proceeding,  for  the  trial  of  per- 
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sons  charged  with  crime,  and  that  security  to 
the  defendant  and  to  the  public  was  only  found 
in  a  strict  compliance  with  the  law  of  the  land. 

So,  in  State  v.  Williams,  35  S.  C.  344.  352, 
353,  the  court.  In  stating  that  the  constitution- 
al provision  that  the  right  of  trial  by  Jury 
should  remain  inviolate,  was  fully  met  when 
the  prisoner  is  vouchsafed,  by  the  law  of  the 
land,  a  fair  trial  by  twelve  Jurors,  men  good  and 
true,  remarked  that  as  a  tribunal  to  determine 
all  Issues  of  fact  the  trial  by  Jury  was  forever 
inviolably  preserved  by  the  paramount  law,  and 
quoted  with  approval  the  remarks  of  the  court 
in  the  cases  of  Cregier  v.  Bunton,  2  Strobh.  L. 
487,  and  State  v.  Boatwrlght,  10  Rich.  L.  407. 

Again,  in  the  dissenting  opinion  of  Mr.  Justice 
King  in  Mackey  v.  Ifinzensperger,  11  Utah,  154, 
163,  wherein  he  contended  that  the  Jury  at  com- 
mon law  could  never  be  less  than  twelve,  and 
that  all  the  Jurors  must  concur  in  order  to  au- 
thorize a  verdict,  the  Justice  states  that  It  Is 
to  be  Inferred  that  trial  by  Jury  as  imposed  by 
the  Constitution  has  relation  to  the  common  law 
as  it  was  understood  in  England,  and  to  the 
right  to  such  trial  In  the  class  of  cases,  and 
cites  Miller,  U.  S.  Const.  492. 

And  any  attempt  to  reduce  the  number  of 
Jurors  in  the  Jury  trial  should  be  viewed  by  the 
courts  as  an  attempt  upon  the  constitutional 
rights  of  a  citizen,  and  should  be  declared  of 
no  effect.  State  v.  Gutierrez,  15  La.  Ann.  100, 
in  which  the  court  followed  the  decision  In  Par- 
sons V.  Bedford,  8  Pet.  433,  446,  7  L.  ed.  732, 
736. 

The  case  of  Parsons  v.  Bedford,  8  Pet.  438, 
446,  7  L.  ed.  732,  736,  relied  upon  in  the  above 
case,  was  not,  however,  one  In  which  the  ques- 
tion of  the  number  of  Jurors  requisite  to  form 
a  valid  verdict  was  raised,  although  it  did  ex- 
pressly pass  upon  the  right  to  a  trial  by  Jury, 
and  the  language  of  the  court  may  be  said  to 
apply  equally  to  a  case  in  which  the  question  of 
number  has  arisen.  The  language  in  effect  Is 
as  follows :  The  trial  by  Jury  is  Justly  dear  to 
the  American  people.  It  has  always  been  an  ob- 
ject of  deep  interest  and  solicitude,  and  every 
encroachment  upon  it  has  been  watched  with 
great  Jealousy.  The  right  to  such  a  trial  is, 
it  is  believed,  incorporated  Into  and  secured  in 
every  state  Constitution  in  the  Union. 

But  the  constitutional  provisions  only  give 
the  right  to  a  trial  by  a  common-law  Jury  of 
twelve  in  cases  wherein  such  a  Jury  was  cus- 
tomarily used  and  legally  claimed  at  the  time 
of  the  adoption  of  the  Constitution,  as  they 
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State  V.  Welch,  65  Vt.  50;  People  v.  Mc- 
Nulty  (Cal.)  28  Pac.  816;  Sage  v.  State,  127 
Ind.  15;  South  v.  State,  86  Ala.  617;  State 
V.  CooZer,  30  S.  C.  105,  3  L.  R.  A.  181 ;  Moore 
V.  Missouri,  159  U.  S.  675,  40  L.  ed.  302. 

So  far  as  mere  modes  of  procedure  are  con- 
cerned, a  party  has  no  more  right,  in  a  crim- 
inal than  in  a  civil  action,  to  insist  that  his 
case  shall  be  disposed  of  under  the  law  in 
force  when  the  act  to  be  investigated  is 
charged  to  have  taken  place. 

Cooley,  Const.  Lim.  3d  ed.  p.  272;  Ex 
parte  McCardle,  7  Wall.  606,  19  X.  ed.  264; 
Cook  V.  United  States,  138  U.  S.  183,  34  L. 
ed.  913;  Be  Converse,  137  U.  S.  630,  34  L. 
ed.  798. 

Zane,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  tried  upon  an  indict- 
ment charging  him  with  the  murder  of  the 
late  John  Nordquist,  by  feloniously  and  with 
malice  aforethought,  striking  him  upon  the 


head  with  a  wooden  pole.  In  the  indictment 
the  grand  jury  expressly  characterized  the 
crime  as  murder  in  the  second  degree.  Up- 
on  the  trial,  the  petit  jury  found  the  defena- 
ant  guilty  of  murder  in  the  second  degree. 
Hie  court  overruled  a  motion  for  a  new  trial, 
and  sentenced  him  to  confinement  in  the 
state  prison  for  the  term  of  ten  years. 
From  the  order  overruling  the  motion  for  a 
new  trial,  and  from  the  sentence,  the  case  i» 
before  this  court  on  appeal. 

The  trial  was  by  a  jury  of  eight  men,  to 
which  the  defendant  objected  at  the  time, 
and  demanded  twelve  and  excepted  to  the 
denial  of  his  objection  and  demand,  and  now 
assigns  it  as  error.  Section  10,  art.  1,  of  the 
Constitution  of  the  state  of  Utah  declares 
that  "in  capital  cases  the  right  of  trial  by 
jury  shall  remain  inviolate.  In  courts  of 
general  jurisdiction,  except  in  capital  cases, 
a  jury  shall  consist  of  eight  jurors.  In  courte 
of  inferior  jurisdiction  a  jury  shall  consist 
of  four  jurors.     In  criminal  cases  the  ver- 


only  secure  existing  rights.  People  v.  Phillips, 
1  Edm.  Sel.  Cas.  386;  Blanchard  v.  Raines,  20 
Fla.  467;  Trlgally  v.  Memphis,  6  Cold.  382; 
Kimball  v.  Connor,  3  Kan.  414  ;  Ross  v.  Irving, 
14  111.  171 ;  Mead  v.  Walker,  17  Wis.  187 ;  Peo- 
ple, Murray,  v.  New  York  City  &  County  Just- 
Ices,  74  N.  Y.  406,  407 ;  Murphy  v.  People.  2 
Cow.  815 ;  Re  Sweatman,  1  Cow.  151 ;  Dean  v. 
Willamette  Bridge  Co.  22  Or.  167.  15  L.  R.  A. 
614.  615 ;  Kendall  v.  Post,  8  Or.  146 ;  Tribau  v. 
Strowbrldge,  7  Or.  158;  Ferrler's  Petition,  103 
111.  367,  374,  42  Am.  Rep.  10 ;  Emerick  v.  Har- 
ris, 1  Binn.  416,  428 ;  Flint  River  S.  B.  Co.  v. 
Fester,  5  Ga.  194,  48  Am.  Dec.  248,  260 ;  Har- 
per V.  Elberton  Comrs.  23  Ga.  566;  Com.  v. 
Byers,  5  Pa.  Co.  Ct.  295;  Doebler  v.  Com.  8 
Serg.  &  R.  237. 

2.  State  Constitutions. 

AlAbama. 

The  usages  of  the  common  law  with  refer- 
ence to  Juries  are  adopted  by  the  Constitution 
of  Alabama,  and  therefore  a  lawful  Jury  under 
■nch  Constitution  means  a  jury  of  twelve  as  at 
common  law.     Woodward  Iron  Co.  v.  Cabaniss, 

87  Ala.  328,  830  ;  Montgomery  &  F.  R.  Co.  v.  Mc- 
Kenzie.  85  Ala.  546;  Collins  v.  State,  88  Ala. 
212,  214 ;  Brazier  v.  State,  44  Ala.  387,  392. 

So,  the  right  to  be  tried  by  such  a  Jury  ex- 
tends to  all  prosecutions  instituted  by  Indict- 
ment, aod  It  must  be  secured  to  the  defendant 
in  the  court  of  original  Jurisdiction,  or  he  must 
bave  such  right  upon  appeal.     Collins  v.  State, 

88  Ala.  212,  215. 

And  it  is  generally  conceded  that  the  parties 
are  entitled  to  bave  all  claims,  demands,  and 
contentions  so  tried  under  the  constitutional 
guaranty,  which  embraces  all  purely  legal  rights 
and  contentions  known  to  the  common  law. 
Montgomery  &  F.  R.  Co.  v.  McKenzie,  85  Ala. 
546,  549. 

But  when  a  Jury  of  twelve  men  is  not  demand- 
able  of  right  by  the  common  law  it  Is  not  de- 
mandable  of  right  under  a  constitutional  provi- 
sion. Montgomery  &  F.  R.  Co.  v.  McKenzIe,  85 
Ala.  546,  549. 

And  the  right  to  be  tried  by  such  a  Jury  can 
only  be  said  to  exist  in  cases  In  which  the  right 
did  so  exist  either  at  common  law  or  under  a 
state  statute  at  the  adoption  of  the  Constitution 
of  the  state.  Tims  v.  State,  26  Ala.  165,  168. 
Arkansas. 

The  word  "Jury"  as  used  In  the  Arkansas 
Bill  of  Rights  means  a  Jury  in  the  common-law 
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sense  twelve  men.  State  v.  Morrill,  16  Ark. 
884,  410  :  State  v.  Cox,  8  Ark.  436 ;  Warwick  v. 
State,  47  Ark.  568. 

As  the  common-law  JurjT  consists  of  twelve 
men,  and  as  the  Constitution  is  silent  upon  the 
subject,  the  conclusion  is  irresistible,  that  the 
framers  of  that  instrument  intended  to  require 
the  same  number.  Larillian  v.  Lane,  8  Ark. 
372,  875. 

And  the  constitutional  provisions  are  so  con- 
strued that  a  defendant  cannot  be  deprived  of 
his  right  to  a  trial  by  such  a  Jury  except  by  his 
own  consent.     State  v.  Cox,  8  Ark.  436,  447. 

And  so  strongly  are  the  constitutional  provi- 
sions construed  In  favor  of  a  Jury  of  twelve  that 
tbe  legislature  cannot  abridge  the  number. 
State  V.  Morrill,  16  Ark.  384,  410 ;  State  v.  Cox» 
8  Ark.  436 ;  Cairo  ft  F.  R.  Co.  v.  Trout,  82  Ark. 
17,  25. 
California. 

The  court  did  not  expressly  pass  upon  the 
number  of  Jurors  necessary  to  constitute  a  valid 
Jury  under  the  California  Constitution  in  the 
case  of  Kopplkus  v.  State  Capitol  Comrs.  16 
Cal.  248,  253,  254,  yet,  in  construing  the  Ian* 
guage  of  such  Constitution  as  to  the  right  beinir 
secured  to  all  and  remaining  inviolate  forever^ 
the  court  held  that  the  language  was  used  with 
reference  to  the  right  as  it  existed  at  common 
law.  It  would  therefore  seem  that  if  the  right 
as  it  existed  at  common  law  was  a  rlgbt  to  be 
tried  by  twelve  men  such  right  would  exist  un^* 
der  the  state  Constitution,  and  the  language  so 
used  by  the  court  might  well  be  said  to  warrant 
such  a  construction. 
Connecticut. 

The  case  of  Goddard  v.  State,  12  Conn.  448» 
450.  passed  upon  the  construction  of  the  same 
provision  in  the  Constitution  of  that  state,  and 
held  that  the  word  "remain"  as  therein  used 
was  a  relative  term,  and  referred  to  the  state 
of  things  existing  at  the  time  the  same  was 
adopted,  and  declared  that  the  right  then  en- 
Joyed  should  be  enjoyed  forever.  The  question 
of  the  number  of  Jurors  did  not  arise  In  this 
case,  but  the  construction  placed  by  the  court 
upon  the  words  of  the  Constitution  may.be  said 
to  be  of  equal  weight  in  construing  the  terms 
of  the  Constitution  In  reference  to  the  number 
of  Jurors,  as,  if  a  Jury  of  twelve  was  the  jury 
to  which  a  person  was  entitled  at  the  date  of 
the  Constitution,  bis  right  to  such  a  Jury  would 
under  such  a  construction  still  continue. 

This  contention  is  further  supported  by  the 
later  case  of  Seeley  v.  Bridgeport,  58  Conn.  1, 
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diet  shall  be  unanimous.  In  civil  cases 
three  fourths  of  the  jurors  may  find  a  ver- 
dict. A  jury  in  civil  cases  shall  be  waived 
unless  demanded."  The  punishment  of  mur- 
der in  the  second  degree  is  imprisonment  at 
hard  labor  in  the  penitentiary,  "for  not  less 
than  ten  years,  and  which  imprisonment  may 
he  extended  to  life."  Laws  1890,  p.  94. 
While  the  description  of  the  offense  included 
murder  in  the  first  degree,  as  well  as  mur- 
der in  the  second  degree,  the  grand  jury 
characterized  the  crime  as  murder  in  the 
second  degree,  and  thereby  expressed  an  in- 
tent to  accuse  the  defendant  of  that  offense, 
and  not  with  a  capital  crime.  The  defend- 
ant was  tried  for  murder  in  the  second  de- 
gree, as  the  rulings  of  the  court,  and  its 
charge  to  the  jury  show,  and  he  was  con- 
victed of  and  sentenced  for  that  crime. 
Therefore  the  crime  was  within  the  2d  clause 
of  the  above  section. 

But  the  defendant  insists  that  S  7  of  the 
same  article,  which  says  that  "no  person 


shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law,"  secured  him  the 
right  to  be  tried  by  twelve  persons.  To  hold 
that  the  authors  of  the  state  Constitution  in- 
tended by  the  use  of  the  phrase  "due  process 
of  law"  to  require  a  jury  of  twelve  jurors  in 
all  cases  would  be  to  say,  in  effect,  that  they 
intended  to  create  a  repugnancy  in  that  in- 
strument. The  rules  of  construction  of  con- 
stitutional law,  as  well  as  statute  law,  re- 
quire that  both  sections  shall  be  allowed  to 
stand,  and  effect  be  given  to  each.  We  are 
of  the  opinion  that  they  can  stand  together, 
and  that  no  conflict  was  intended. 

The  defendant  also  claims  that  §  10,  supra^ 
conflicts  with  the  Constitution  of  the  United 
States,  and  that  it  is  void  for  that  reason. 
Article  0  of  the  Amendment  to  that  instru- 
ment declares  that  "in  all  criminal  prose- 
cutions, the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial  by  an  impartial 
jury  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed.    .    . 
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2,  alttaoDgh  the  number  of  Jurors  was  not  the 
exact  question  raised  in  that  case. 
PlortdA. 

Tbe  provision  in  the  orlgrinal  Florida  Con- 
stitution that  the  right  of  trial  by  jury  shall  re- 
main inviolate  forever,  taken  by  Itself,  refers 
to  a  Jury  according  to  the  common  law,  to  be 
composed  of  twelve  persons.  Gibson  v.  State, 
16  Fla.  291,  800. 

By  the  amendment  of  the  Constitution  of 
Florida  adopted  in  1875,  the  number  of  jurorr 
for  the  trial  of  canses  in  any  court  may  be  fixed 
by  law.  Under  this  amendment  it  was  held. 
In  Gibson  v.  State,  16  Fla.  291,  wherein  the  de- 
fendant was  convicted  of  larceny  by  a  Jury  of 
six,  that  the  right  of  trial  by  Jury  as  given  by 
the  original  Constitution  was  qualified  and  con- 
trolled without  destroying  or  infringing  the 
right  of  trial  by  Jury,  and  the  number  of  Jurors 
had  been  regulated  by  law,  and  six  were  made 
sufficient,  and  that  therefore  such  a  Jury  was 
constitutional. 

The  construction  placed  upon  the  Florida 
Constitution  by  the  case  of  Blanchard  v.  Raines, 
20  Fla.  467,  476,  Is  also  In  the  same  line. 

And  the  above  provision  has  been  construed 
as  referring  only  to  the  number  of  Jurors  for 
the  trial  of  causes  in  the  court  of  that  state. 
English  V.  State,  31  Fla.  340,  844. 


The  provision  in  the  Georgia  Constitution 
which  declares  that  "trial  by  Jury  as  heretofore 
used  in  this  state  shall  remain  inviolate"  con- 
templates  a  trial  by  a  Jury  as  at  common  law, 
that  is  by  twelve  free  and  lawful  men  of  the 
body  of  the  county.  Jones  v.  State,  1  Ga.  610, 
616.  In  this  case,  however,  the  question  turned 
largely  upon  the  point  of  the  number  of  chal- 
lenges that  the  prisoner  was  entitled  to  on  an 
indictment  for  larceny. 

So,  the  clause  in  the  Georgia  Constitution  has 
been  held  to  embrace  a  trial  by  Jury  as  at  com- 
mon law  In  all  Its  essential  elements.  Costly 
V.  State,  19  Ga  614,  629. 

It  includes  the  right  as  declared  by  Magna 
Charta.     Mahan  v.  Cavender,  77  Ga.  118,  121. 

And,  although  the  question  of  number  was 
not  expressly  passed  upon  by  the  court  In  Flint 
River  S.  B.  Co.  v.  Foster,  5  Ga.  194,  48  Am. 
Dec  248,  260,  and  in  Harper  v.  Elberton  Comrs. 
23  Ga.  566,  yet  the  general  construction  placed 
upon  the  constitutional  provisions  by  those 
cases,  that  it  was  the  right  as  It  ez!:!t<'d  at 
common  law  that  was  guaranteed,  would  apply 
with  equal  force  to  a  construction  thereof  with 
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reference  to  the  number  necessary  to  constitute 
s  valid  Jury. 

In  construing  the  Georgia  Constitution  of 
1868,  which  provides  that  the  right  of  trial  by 
Jury,  "except  where  it  is  otherwise  provided  in 
this  Constitution,"  shall  remain  Inviolate,  and 
the  general  assembly  shall  provide  by  law  for 
the  selection  of  upright  and  intelligent  persons 
to  sei*ve  as  Jurors,  the  court  In  Allen  v.  State, 
61  Ga  264,  266.  stated  that  the  exception  there- 
in contained  had  reference  to  that  clause  which 
authorizes  the  superior  court  to  render  Judg- 
ment without  the  verdict  of  a  Jury  in  civil  cases 
where  no  issuable  plea  is  filed,  and  not  to  the 
number  of  persons  who  shall  compose  the  Jury ; 
and  further,  that  If  the  Constitution  had  used 
the  words  "trial  by  Jury  as  heretofore  used  in 
this  state"  there  would  be  ground  for  suppos- 
ing that  a  common-law  Jury  of  twelve  men  as 
previously  used  In  that  state  was  intended  and* 
no  other,  but  such  words  were  omitted  and  It 
declared  that  a  Jury  of  seven  should  be  lawful 
In  the  district  court  which  was  authorised  to  be 
organised  by  It. 

So,  the  Georgia  Constitution  of  1877,  f  18, 
art.  3,  which  prohibits  a  Jury  of  less  than  twelve 
men,  was  not  Intended  to  annul  the  practice- 
in  the  city  courts,  under  the  Georgia  statute 
legislating  the  practice  In  such  court  until  some 
other  law  was  passed  to  take  Its  place,  and 
therefore  a  Jury  of  five  trying  a  case  in  such 
courts  pursuant  to  the  defendant's  demand  of  a 
Jury  cannot  afterwards  be  assailed  as  unconsti- 
tutional.    Kneeland  v.  State,  62  Ga  395. 

In  Conyers  v.  Graham,  81  Ga  615,  619,  It 
was  held  that  art.  6,  i  18,  T  1,  of  the  Constitu- 
tion (Ga.  Code,  \  5174),  provides  In  effect  that 
the  trial  by  Jury  shall  remain  inviolate  in  the 
city  and  superior  courts,  in  which  courts  a  Jury 
Is  composed  of  twelve  men,  and  it  Is  the  trial 
by  twelve  Jurors  which  the  Constitution  declares 
shall  remain  inviolate.  This  case,  however, 
turned  more  especially  upon  the  question  of  the 
application  of  the  provision  of  the  Constitution 
to  acts  regulating  the  mode  or  manner  of  select- 
ing the  twelve  Jurors  and  the  number  of  strikes 
that  each  party  was*  entitled  to.  The  court 
stated  that  If  the  act  relating  thereto  provided 
for  a  trial  by  a  Jury  of  twelve  that  was  suffi- 
cient, and  there  was  no  limitation  to  the  power 
of  the  legislature  to  prescribe  how  the  twelve 
should  be  selected. 
IlllnoU. 

Under  the  Illinois  Constitution  a  Jury  of  less, 
than  twelve  Is  not  a  common-law  Jury  as  guar- 
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This  amendment  applied  to  the  United  States 
^vernment,  not  to  the  states.  Limitations 
imposed  on  the  powers  ol  government  by  the 
Constitution  of  the  United  States  are  upon 
that  government  alone,  unless  the  states  are 
mentioned.  'The  states  may,  if  they  choose, 
provide  for  the  trial  of  all  offenses  against 
the  states,  as  well  as  for  the  trial  of  civil 
eases  in  the  state  courts,  without  the  inter- 
vention of  a  jury,  or  by  some  different  jury 
from  that  known  to  the  common  law." 
Oooley,  Const.  Lim.  6th  ed.  pp.  29,  30; 
Ticitchell  v.  Pennsylvania,  7  Wall.  321,  19  L. 
ed.  223 ;  Edwards  v.  Elliott,  21  Wall.  532,  22 
L.  ed.  487. 

Defendant's  counsel  also  insists  that  §  10, 
supra,  conflicts  with  §  1  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  as  follows:  "All  persons  born  or 
naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States^  and  of  the  state  where- 
in they  reside.    No  state  shall  make  or  en- 


force any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws."  The  1st  clause  of  tne  section  makes 
all  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdic- 
tion thereof,  citizens  of  the  United  States, 
and  of  the  state  wherein  they  reside.  Citi- 
zenship of  the  United  States  is  distinguished 
from  citizenship  of  the  state.  All  persona 
of  the  description  mentioned  are  clothed  with 
two  dietinct  citizenships, — ^they  are  citizens 
of  the  United  States,  and  of  the  state  where- 
in' they  reside.  As  to  the  2d  clause  of  the 
section,  it  may  be  said  that  the  privileges 
and  immunities  of  an  individual  as  a  citizen 
of  the  United  States  go  with  him  and  pro- 
tect him  in  any  state,  and,  under  treaties 
and  the  law  of  nations,  into  foreign  lands 
and  distant  climes.    But  his  privileges  and 


anteed  to  accused  parties  by  that  Instrument, 
especially  where  a  less  number  than  twelve  is 
not  expressly  allowed.  People  v.  Lyons  (III.) 
5  Crlm.  L.  Mag.  674.  676. 

The  following  cases,  although  they  do  not  ex- 
pressly pass  upon  the  number  of  jurors,  also 
uphold  a  construction  of  the  constitutional 
provisions  showing  that  the  common-law  jury 
of  twelve  men  as  It  had  been  theretofore  enjoyed 
was  the  one  that  was  intended  to  be  secured  by 
the  terms  of  such  Constitution.  Johnson  v. 
Joliet  &  C.  R.  Co.  23  111.  203 ;  Seavey  v.  Seavey, 
30  111.  App.  625,  637,  638;  Ross  v.  Irving.  14 
111.  171;  Whitehurst  v.  Coleen,  53  111.  247; 
Harris  v.  People.  128  111.  686.  689-591. 

Under  the  Illinois  Constitution  of  1870  juries 
of  less  than  twelve  In  justices'  courts  are  legal. 
Indiana. 

The  jury  at  common  law  consists  of  twelve 
men,  and  the  same  is  the  case  under  the  Indiana 
Criminal  Code,  as  it  does  not  speak  of  a  less 
number.  Brown  v.  State,  16  Ind.  406 ;  Jack- 
son V.  State,  6  Blackf.  461;  Brown  v.  State,  8 
Blackf.  561. 

And  the  constitutional  provision  was  adopt- 
ed in  reference  to  the  common-law  right  of  trial 
by  jury.     Allen  v.  Anderson,  67  Ind.  380. 
Iowa. 

The  jury  contemplated  by  the  provisions  of 
art.  1,  S  19,  of  the  Iowa  Constitution.  Code  770, 
is  the  common-law  jury  constituted  of  twelve 
competent  persons.  State  v.  Kaufman,  61  Iowa, 
679,  38  Am.  Rep.  148,  149;  Eshelman  v.  Chi- 
cago, R.  I.  &  P.  R;  Co.  67  Iowa,  296 ;  Kelsh  v. 
Dyersvllle,  68  Iowa,  187 ;  Conners  v.  Burling- 
ton. C.  R.  &  N.  R.  Co.  74  Iowa.  385. 

It  Is,  however,  within  the  power  of  the  peo- 
ple of  the  state  when  forming  their  fundamental 
law  to  provide  that  a  jury  shall  consist  of  six 
In  inferior  courts,  and  that  such  courts  shall 
try  inferior  offenses  leaving  the  way  open  to  a 
jury  of  twelve  by  appeal.  State  v.  Beneke,  9 
Iowa,  203,  206. 

And  8  9  of  art.  1  of  the  Iowa  Bill  of  Rights 
was  not  designed  as  providing  that  in  no  case 
should  a  party  be  deprived  of  the  right  of  trial 
by  a  jury  of  twelve,  as  the  word  "jury,"  as  used 
In  the  2d  clause  of  such  article  Is  used  In  a 
sense  different  from  the  common-law  meaning, 
even  with  regard  to  the  right  of  appeal.  Big- 
gins V.  Farmer's  Ins.  Co.  60  Iowa,  50,  61. 

A  municipal  corporation  is  entitled  to  the 
benefit  of  the  provisions  of  i  9  of  the  Iowa  Bill 
of  Rights,  which  guarantees  the  right  to  a  trial 
3>y  a  jury,  as  the  law  makes  no  distinction  be- 
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tween  the  two  classes  of  persons,  «and  therefore 
the  provisions  for  a  trial  by  less  than  twelve 
jurors  in  case  of  sickness  Is  no  more  binding 
upon  a  municipal  corporation  than  upon  any 
other  person.  Kelsh  v.  Dyersvllle,  68  Iowa,  137. 
Kansas. 

The  Constitution  of  Kansas  refers  to  the 
right  to  trial  by  jury  as  it  existed  at  common 
law,  and  to  those  cases  only  in  which  a  party 
was  then  entitled  to  a  common  jury.  Kimball  v. 
Connor,  3  Kan.  414. 
Kentucky. 

In  Beatty  v.  Com.  91  Ky.  813,  821,  with  re- 
spect to  the  right  of  trial  by  jury  under  the  Con- 
stitution of  the  state,  it  was  said  that  the 
period  of  time  must  be  looked  to  in  determining 
what  was  the  ancient  mode  of  trial  by  jury, 
and  whether  the  constitutional  guaranty  as  to 
it  has  been  violated.  This  case  Involved  the 
question  of  the  constitutionality  of  the  Ken- 
tucky statute  of  February  21,  1890,  securing  a 
more  uniform  and  equal  distribution  of  jury 
service,  but  the  question  of  the  numl>er  of  jurors 
requisite  to  try  a  case  did  not  expressly  arise, 
nor  was  it  absolutely  determined. 

The  following  cases,  although  they  do  not 
pass  upon  the  exact  number,  recognise  the  the- 
ory that  a  Jury  as  at  common  law  is  guaranteed 
by  the  Constitution.  Enderman  v.  Ashley, 
Sneed  (Ky.)  53 ;  Ross  v.  Neai,  7  T.  B.  Mon.  407, 
408. 
Maryland. 

Although  the  question  of  number  was  not  l)e- 
fore  the  court  in  the  case  of  State  v.  Glenn,  54 
Md.  572,  606,  yet  the  court  declared  that  the 
constitutional  provisions  declared  and  made 
firm  the  pre-existing  rights  of  the  people,  as 
those  rights  had  been  established  by  usage  and 
the  settled  course  of  the  law,  although  they  were 
not  Intended  to  embrace  every  species  of  accusa- 
tion involving  either  criminal  or  penal  conse- 
quences ;  and  further,  that  it  gives  the  right 
to  which  the  parties  were  entitled  by  the  com- 
mon law  of  England,  according  to  the  course 
of  that  law.  State  v.  Qlenn,  64  Md.  672.  599. 
It  would  therefore  seem  that  If  the  established 
usage  and  settled  course  of  law  recognized  the 
right  to  a  jury  of  twelve,  such  a  jury  was  the 
one  declared  and  made  firm  by  the  Constitution 
of  that  state. 
Maaaaclinsetts. 

In  Com.  V.  Dorsey,  108  Mass.  412.  418,  It  is 
said  that  the  jury  referred  to  in  article  12  of 
the  Massachusetts  Declaration  of  Rights  is  what 
was  known  as  a  petit  jury,  which  consisted  by 
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immuiiities  as  a  citizen  ol  the  state  abroad 
depend  upon  courtesy  and  comity.  The  pro- 
Tision  did  not  define  or  create  those  rights 
termed  the  "privileges"  and  "immunities"'  of 
eitizena  of  the  state.  The  power  to  do  so  is 
among  those  reserved  to  the  people,  to  be  ex- 
ercised by  the  states,  according  to  the  will  of 
its  people,  expressed  in  constitutions  and 
laws.  This  provision  does  not  limit  the  pow- 
er of  the  state  as  to  the  establishment  of 
courts  or  other  tribunals,  or  as  to  the  modes 
of  procedure  in  them.  It  has  no  application 
to  jury  trials  in  state  courts.  Slaughter' 
House  Cases,  16  Wall.  36,  21  L.  ed.  394. 

It  is  further  insisted  that  §  10  of  the 
state  Constitution  is  within  the  limitation 
imposed  by  the  3d  clause  of  §  1,  above  quot- 
ed, which  declares  that  no  state  shall  "de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law;"  that  this  lan- 
^a^e  entitlea  a  person  on  trial  charged  with 
a  crime  against  a  state  law  to  a  common-law 
jury — twelve   jurors.    We   have   seen   that 


article    6    of    the  Amendments  mentioned, 

fu&ranteeing  a  jury  trial  in  criminal  cases, 
oes  not  mention  the  number  of  jurors  neces- 
sary to  constitute  a  jury;  nor  does  it  apply 
to  trials  in  state  courts.  "Due  process  of 
law"  is  a  general  expression,  and  is  equiva- 
lent to  "law  of  the  land."  It  permits  the 
deprivation  of  life,  liberty,  or  property  ac- 
cording to  law,  not  otherwise.  It  shields 
such  rights  from  arbitrary  power.  Due 
process  of  law  in  a  case  like  this  requires  a 
law  describing  the  offense.  The  offense  must 
be  described  in  an  accusation.  The  accused 
must  be  given  his  day  in  court.  His  trial 
must  proceed  according  to  established  pro- 
cedure, consisting  of  rules  of  pleading  and 
practice.  The  admission  of  evidence  for  and 
against  him  must  be  according  to  established 
rules,  and  he  must  be  convicted  by  the  judg- 
ment of  a  competent  court,  and  the  punish- 
ment authorized  by  law.  The  definition  of 
the  offense,  and  the  authority  for* every  step 
in  the  trial,  must  be  found  in  the  law  of  the 


the  common  law  of  "twelve  good  and  Impartial 
men  of  the  neighborhood,"  and  undoubtedly  the 
Constitution  contemplated  a  Jt\ry  of  twelve  men 
who  should  be  good  and  impartial. 
Mielnlsan. 

By  the  Constitution  of  Michigan,  art.  7,  |  28, 
the  Jury  may  consist  of  less  than  twelve  in  all 
courts  not  of  record,  dill  v.  People,  16  Mich. 
851»  355 :  Campau  v.  Detroit,  14  Mich.  276. 

And  the  provisions  of  Mich.  Const,  art.  6, 
I  27,  that  "the  right  of  trial  by  jury  shall  re- 
main, but  shall  be  deemed  to  be  waived  in  all 
«lvU  cases,  unless  demanded  by  one  of  the  par- 
ties, in  such  manner  as  shall  be  prescribed  by 
law,*'  must  be  construed  as  meaning  the  right 
to  trial  by  Jury  as  it  existed  before,  and  as  it 
had  become  known  to  the  previous  Jurisprudence 
of  the  state.  Swart  v.  Kimball,  43  Mich.  443, 
448 ;  Underwood  v.  People,  32  Mich.  1,  20  Am. 
Rep.  633;  Tabor  v.  Cook,  15  Mich.  322,  826; 
Paul  V.  Detroit,  32  Mich.  108,  114 :  Van  Sickle 
T.  Kellogg,  19  Mich.  40,  52. 

The  provisions  contained  in  art.  4,  S  46,  of  the 
Michigan  Constitution,  that  the  legislature  may 
Authorize  the  trial  by  a  jury  of  less  than  twelve 
men,  even  though  they  give  the  legislature  au- 
thority to  fix  and  define  a  number  less  than 
twelve  which  shall  compose  the  jury,  do  not  au- 
thorize the  making  of  provisions  for  contin- 
gencies in  which  a  jury  might  consist  of  less 
than  twelve  in  the  discretion  of  the  trial  court. 
McRae  v.  Grand  itapids,  L.  &  D.  B.  Co.  93  Mich. 
ZW,  17  L.  R.  A.  750. 
lltnneaota.* 

A  jury  as  used  under  art.  1,  |  6,  of  the  Mln- 
siesota  Constitution,  which  declares  that  "in  all 
-criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  im- 
partial jury,"  imports  a  body  of  twelve  men. 
fttate  V.  Everett,  14  Minn.  430,  444 ;  £tna  Ids. 
•Co.  V.  Grube,  6  Minn.  82,  85. 

And  although  the  Constitution  does  not  de- 
fine trial  by  jury,  yet  It  must  be  taken  as  mean- 
ing the  right  which  existed  at  common  law, 
history  showing  what  the  term  meant,  and  to 
what  the  Constitution  referred.  Lommen  v. 
Minneapolis  Gaslight  Co.  65  Minn.  196,  33  L. 
B.  A.  437,  441. 

The  right  must  be  taken  as  the  same  as  that 
which  existed  at  common  law  at  the  time  the 
atate  Constitution  was  adopted.      Whallon   v. 
Bancroft,  4  Minn.  109. 
Miiiataalppi. 

The  Mississippi  Constitution  is  silent  as  to 
the  number  of  jurors,  and  also  as  to  their  quall- 
43  L.  R.  A. 


flcatlons,  but  it  is  to  be  taken  that  the  number, 
which  by  the  common  law  was  known  to  be 
twelve,  was  contemplated  by  the  Constitution, 
and  therefore  It  is  not  competent  for  the  legisla- 
ture to  abolish  or  change  in  a  substantial  man- 
ner such  jury,  although  they  may  prescribe  the 
qualifications  attached  to  a  juror.  Byrd  v. 
State,  1  How.  (Miss.)  163. 

So,  it  has  been  stated  that  there  is  no  jury 
for  the  trial  of  issues  known  to  the  Constitu- 
tion and  laws  of  Mississippi  except  that  which 
consists  of  "twelve  good  and  lawful  men  who 
are  tried,  elected,  and  sworn."  Wolfe  v.  Mar- 
tin, 1  How.  (Miss.)  30,  31. 

And  the  term  "jury"  as  used  In  the  Missis- 
sippi statutes  is  to  be  taken  as  having  the  fixed 
and  determined  meaning  ascertained  by  the 
paramount  law,  and  the  courts  will  assume  that 
the  constituents  of  the  jury,  so  far  as  numbers 
are  Involved,  are  fixed  by  the  Constitution  ac- 
cording to  the  common  law  as  It  existed  at  the 
time  of  the  adoption  of  the  same.  Carpenter 
V.  State,  4  How.  (Miss.)  163,  34  Am.  Dec.  116. 

To  the  same  effect,  Dowling  v.  State,  6 
Smedes  &  M.  664 ;  Lewis  v.  Garrett,  5  How. 
(Miss.)  434;  Hun^  v.  State,  61  Misa  577,  580; 
Tillman  v.  Allies,  5  Smedes  &  M.  373,  43  Am. 
Dec.  520;  Dixon  v.  Bichards,  2  How.  (Miss.) 
771. 
MlHSonrl. 

Under  the  Constitution  of  the  state  of  Mis- 
souri the  defendant  in  a  criminal  prosecution 
has  a  right  to  twelve  jurors,  and  in  civil  cases 
either  party  has  a  right  to  demand  a  jury  of 
twelve,  and  such  Is  the  settled  law  of  the 
state.  'State  v.  Van  Metre,  49  Mo.  268. 

So,  whenever  there  is  a  constitutional  guar- 
anty of  the  right  of  trial  by  jury,  the  jury  must 
be  composed  of  twelve  men.  State  v.  Mansfield, 
41  Mo.  470,  474;  State  v.  Bobertson,  71  Mo. 
448. 

And  in  all  courts  of  record  a  jury  must  con- 
sist of  twelve,  and  the  defendant  has  a  right  to 
demand  such  number  under  the  Constitution. 
Vaughn  v.  Scade,  30  Mo.  600. 

The  terms  used  in  the  Missouri  Constitu- 
tion mean  the  historical  jury  of  twelve  men 
with  ail  its  incidents.  Kansas  City,  C.  ft  S. 
B.  Co.  V.  Story,  96  Mo.  611,  621. 

So,  in  State,  St.  Louis,  K.  &  N.  W.  B.  Co.,  v. 
WIthrow,  133  Mo.  500,  it  is  said  that  all  sub- 
stantial Incidents  and  consequences  which  per- 
tain to  the  right  of  trial  by  jury  are  beyond  the 
reach  of  hostile  legislation,  and  are  preserved 
in  their  ancient  substantial  extent  as  existing 


44 


Utah  Bdpbbmb  Coubt. 


Dsa, 


land.  Nothing  essential  can  emanate  from 
arbitrary  power.  The  rights  of  the  defend- 
ant and  the  duty  of  the  court  are  equally 
under  the  finger  of  the  law.  But  the  law 
defining  crime,  the  rules  of  evidence,  or  the 
procedure,  may  be  changed  by  competent  au- 
thority, constitutional  authority,  or  common 
law.  It  will  not  be  denied  that  the  common 
law  requiring  twelve  jurors  can  be  changed 
by  the  people  of  the  United  States  by  amend- 
ing their  Constitution.  And  the  Question  is : 
nave  they,  by  the  constitutional  provision 
under  consideration,  prohibited  the  people 
of  the  state  from  reducing  the  number  of  ju- 
rors from  twelve  to  eight?  Have  they,  in 
using  the  phrase  "due  process  of  law,"  de- 
prived the  people  of  the  state  of  Utah  af 
the  power  to  reduce  the  number  of  jurors  in 
the  trial  of  a  felony  to  eight?  They  have 
assumed  to  do  so,  and  we  must  presume  that 
they  believed  the  jury  they  provided  most 
suitable  and  best  calculated,  under  existing 
and  probable  conditions,  to  discharge  the  du- 


ties of  a  jury.  The  purpose  of  the  proyision 
relied  upon  was  to  secure  the  rights  to  life^ 
liberty,  and  property,  and  the  benefits  of 
just  laws.  If  a  jury  of  eight  men  is  as  like- 
ly to  ascertain  the  truth  as  twelve,  that  nmn* 
her  secures  the  end.  There  can  be  no  magic 
in  the  number  twelve,  Uioogh  hallowed  by 
time.  Intelligence,  impartiality,  and  integ- 
rity are  the  qualities  that  will  enable  and 
influence  jurors  to  ascertain  and  declare  the 
truth.  Such  a  result  does  not  depend  upon 
any  particular  number.  Legal  process  must 
submit  to  reform,  in  the  light  of  experience 
and  advancing  intelligence.  True  principles 
must  endure,  but  the  methods,  modes,  and 
means  of  securing  their  application  to  hu- 
man conduct,  human  rights  and  duties, — the 
social  system, — ^will  change  with  develop- 
ment and  progress  and  more  complicated 
conditions.  We  are  of  the  opinion  that  the 
people  of  the  state  had  the  power,  in  the 
Constitution,  to  abolish  the  common-law 
jury,  or  to  change  it  as  they  have  done  in 


at  common  law.  This  case,  however,  did  not 
involve  the  question  of  the  number  of  Jurors 
requisite,  bat  passed  upon  the  question  of  the 
Constitution  in  methods  of  drawing  a  special 
Jury,  and  it  is  only  here  cited  as  showing  the 
construction  put  upon  the  words  of  the  state 
Constitution. 

Tho  above  principies  are  also  borne  out  by 
State  V.  Meyers,  68  Mo.  266 ;  Bank  of  Missouri 
V.  Anderson,  1  Mo.  174,  176 ;  Foster  v.  Kirby, 
81  Mo.  406,  408 ;  Alca  v.  Anderson,  84  Mo.-  74 ; 
Henning  v.  Hannibal  &  St.  J.  R.  Co.  85  Mo.  408 ; 
Scott  V.  Russell,  80  Mo.  407,  400. 
Montana. 

A  common-law  jury  consists  of  twelve  per- 
sons, and  this  is  the  jury  secured  and  guar- 
anteed by  the  Constitution,  and  by  the  law  of 
the  land.  A  jury  of  twelve  persons  forms  a 
part  of  the  tribunal  before  which  a  defendant 
charged  with  a  capital  crime  is  to  be  tried. 
.  Territory  v.  Ah  Wah,  4  Mont.  140,  47  Am.  Rep. 
841. 

The  provisions  of  the  Federal  Constitution 
which  declare  that  in  all  suits  at  common  law 
where  the  value  at  controversy  shall  exceed  $20, 
the  right  of  trial  by  Jury  shall  be  preserved,  and 
that  no  fact  tried  by  a  Jury  shall  be  otherwise 
re-examined  by  any  court  of  the  United  States 
than  according  to  the  rnles  of  the  common  law, 
has  been  construed  as  extending  to  cases  tried 
in  a  district  court  wherein  the  verdict  has  not 
been  unanimous,  as  when  rendered  by  nine 
Jurors  only,  the  others  dissenting,  the  verdict 
thus  rendered  being  declared  void.  Klein- 
schmidt  V.  Dunphy,  1  Mont.  118,  131.     . 

This  decision  appears  in  11  Wall.  610,  20  L. 
ed.  223,  to  have  been  rendered  on  the  verdict 
and  affirmed  on  appeal  by  the  supreme  court 
of  the  territory,  but  reversed  on  other  grounds 
by  the  Supreme  Court  of  the  United  States. 
Nevada. 

The  provision  of  Nev.  Const.  |  3,  art.  1,  that 
"the  right  of  trial  by  Jury  shall  be  secured  to 
all,  and  remain  inviolate  forever,'*  has  refer- 
ence to  the  right  of  trial  by  Jury  as  it  existed  at 
the  time  of  the  adoption  of  the  Constitution. 
A  Jury  for  the  trial  of  a  cause  was  a  body  of 
twelve  men.  State  v.  McClear,  11  Nev.  30,  44 ; 
State  V.  Borowsky,  11  Nev.  110,  127 ;  State  v. 
Potts,  20  Nev.  380,  807. 
Ne^fv  Hampshire. 

It  has  been  stated  that  no  body  of  less  than 
twelve  men,  though  they  should  be  by  law  de- 
nominated a  Jury,  would  be  a  Jury  within  the 
meaning  of  the  Constitution,  nor  would  a  trial 
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by  such  a  body,  though  called  a  trial  by  Jury,  be 
such  within  the  meaning  of  that  instrument. 
Opinion  of  the  Justices,  41  N.  H.  550,  551. 

In  the  above  case  the  court  said  that  at  the 
date  of  the  adoption  of  the  C<MiBtItution  no  such 
thing  as  a  Jury  of  less  than  twelve  men,  or  a 
Jury  deciding  by  less  than  twelve  voices,  had 
ever  been  Icnown,  or  ever  been  the  subject  of 
discussion,  in  any  country  of  the  common  law. 

The  trial  by  Jury  as  guaranteed  by  the  Con- 
stitution is  a  trial  according  to  the  course  of  the 
common  law,  and  the  same  in  substance  as  that 
which  was  in  use  when  the  Constitution  was 
adopted.  State  v.  Wilson,  48  N.  H.  808;  East 
Kingston  v.  Towle,  48  N.  H.  64,  07  Am.  Dec.  575, 
2  Am.  Rep.  174 ;  Copp  v.  Henniker,  55  N.  H> 
108,  20  Am.  Rep.  104. 
Ne>v  Jerney. 

It  is  the  old  right,  whatever  It  was,  that  is  to 
remain   Inviolate.     Howe    v.    Plalnfield   Treas- 
urer, 37  N.  J.  L.  145,  148. 
New  York. 

The  provision  of  the  New  York  Constitution 
has  been  construed  to  mean  a  common-law  Jury 
of  twelve,  but  as  not  applying  to  the  petty  of- 
fenses triable  before  a  single  magistrate,  or  a 
court  of  special  sessions.  People,  Eckler,  ▼. 
Clark,  23  Hun,  374.  376 ;  People,  Murray,  v. 
New  York  City  &  County  Justices,  74  N.  Y.  406, 
407. 

And  it  has  been  stated  that  the  constitutional 
provision  should  be  viewed  as  recognizing  and 
protecting  the  right  to  a  trial  by  a  common-law 
Jury  of  twelve  In  cases  in  courts  of  record  in 
which  it  had  been  theretofore  used.  People,. 
Metropolitan  Bd.  of  Health,  v.  Lane,  55  Barb. 
168,  178. 

In  People  v.  Kennedy,  2  Park.  Crim.  Rep.  812, 
817,  it  is  said  that  the  obvious  meaning  of  the 
expression  "heretofore  used"  as  contained  in  the 
New  York  Constitution  was  "In  use  at  the  time 
of  the  adoption  of  the  Constitution"  and  that 
the  meaning  of  the  term  "trial  by  Jury"  meant 
a  common-law  Jury  of  twelve  men. 

N.  Y.  Const,  art.  1,  §  2,  declares  a  "trial  by 
Jury,  in  all  cases  in  which  It  has  heretofore  been 
used,  shall  remain  inviolate  forever,"  andtheRe> 
vised  Statutes  of  that  state  (2  Rev.  Stat.  784, 
fi  5,  735,  I  14,  420.  |  61),  provide.  In  reference 
to  trials  in  criminal  cases,  that  the  twelve  first 
Jurors  who  shall  appear  on  being  called  and  be- 
ing approved  as  Indlflferent,  shall  constitute  the 

Jury. 

In  Cancemi  v.  People,  18  N.  Y.  128,  185,  138, 
the  above  provisions  were  construed  as  rnean' 
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the  section  of  their  Constitution  above  quot- 
ed. 

In  Walker  v.  Sauvinet,  92  U.  S.  90,  23  L. 
ed.  678,  the  court  said:  "A  trial  by  jury  in 
suits  at  common  law  pending  in  the  state 
courts  is  not,  therefore,  a  privilege  or  im- 
munity of  national  citizenship,  which  the 
states  are  forbidd»i  by  the  14th  Amendment 
to  abridge.  A  state  cannot  deprive  a  person 
of  his  prope^y  without  due  process  of  law, 
but  this  does  not  necessarily  imply  that  all 
trials  in  the  state  courts  affecting  the  prop- 
erty of  persons  must  be  by  jury.  This  re- 
quirement of  the  Constitution  is  met  if  the 
trial  is  had  according  to  the  settled  course 
of  judicial  proceedings.  Den,  Murray,  v. 
Hoboken  Land  d  Improv.  Co.  18  How.  280, 
15  lu  «»d.  376.  Due  process  of  law  is  process 
due  according  to  the  law  of  the  land.  This 
process  in  the  states  is  regulated  by  the  law 
of  the  state.  Our  power  over  that  law  is 
only  to  determine  whether  it  is  in  conflict 
with  the  supreme  law  of  the  land, — ^that  is 


to  say,  with  the  Constitution  and  laws  of 
the  United  States  made  in  pursuance  there- 
of,— or  with  any  treaty  made  under  the  au- 
thority of  the  United  States."  Ordronaux, 
Const.  Leg.  p.  261;  Hurtado  v.  California, 
110  U.  S.  617,  28  L.  ed.  232. 

The  defendant  was  convicted  of  an  offense 
committed  on  the  22d  day  of  September, 
1895,  and  §  10  of  article  1  of  the  Confititu- 
tion  of  Utah  went  into  effect  on  the  4th  day 
of  January,  1896;  and  it  is  also  urged  that 
it  is  an  ex  post  facto  law,  and  of  no  effect  as 
to  that  offense.  The  defendant  was  tried  on 
April  7,  1896;  and  the  question  is:  Did 
the  reduction  of  the  number  of  jurors  from 
twelve  to  eight,  on  the  4th  of  January,  after 
the  offense  was  committed,  deprive  the  de- 
fendant of  a  substantial  right?  The  law  de- 
fining the  offense,  imposing  the  punishment, 
or  the  rules  of  evidence,  was  not  changed. 
The  tribunal  for  the  trial  was  altered. 
Whether  the  alteration  was  prejudicial  to 
the  defendant  cannot  be  known.    We  cannot 


Ing  that  wbere  issue  was  Joined  upon  an  indict- 
ment the  trial  must  be  by  the  tribunal  and  in 
the  mode  which  the  Constitution  and  laws  pro- 
vide, without  any  essential  change,  and  that  in 
each  cases  the  jury  cannot  be  less  than  twelve 
«ien  by  consent  of  all  the  parties. 

So,  it  has  been  construed  as  extending  to 
eases  triable  by  a  Jary  of  twelve  prior  to  tlpie 
of  adoption  of  the  state  Constitution.  Wyne- 
hamer  v.  People,  13  N.  Y.  378,  458;  People, 
Murray,  v.  New  York  City  &  County  Justices, 
74  N.  Y.  406.  407 ;  Baxter  v.  Putney,  37  How. 
Fr.  140,  143 ;  Dater  v.  Loomis,  cited  in  37  How. 
Pr.  142 ;  People.  Metropolitan  Bd.  of  Health,  v. 
Lane.  55  Barb.  168 ;  Cruger  v.  Hudson  River  R. 
Co.  12  N.  Y.  190.  198 ;  Greason  v.  Keteltaa,  17 
N.  Y.  498;  Peot^le  v.  Kennedy.  2  Park.  Crlm. 
Hep.  317,  821 ;  People  v.  Carroll,  3  Park.  Crlm. 
Rep.  22 :  Warren  v.  People.  3  Park.  Crlm.  Rep. 
544 ;  Duffy  v.  People.  6  Hill.  77.  78 ;  People  v. 
<;oodwin,  5  Wend.  253;  Murphy  v.  People,  2 
Cow.  815. 

In  Clark  v.  Utlca.  18  Barb.  451.  454,  it  is  said 
that  when  the  framers  of  the  original  Consti- 
tution of  1777  ordained  that  "trial  by  Jury  In 
all  cases  in  which  it  hath  heretofore  been  used 
in  the  colony  of  New  York  shall  be  established 
and  remain  inviolate  forever,"  they  spoke  as  the 
very  words  import,  of  a  thing  well  known,  and 
in  common  use.  and  they  were  to  be  understood 
as  ordaining  that  it  was  to  continue  to  be  used 
in  its  ordinary  and  well-known  attributes  and 
functions,  and  further,  that  when  It  was  said 
that  all  proceedings  according  to  the  common 
Law  were  to  be  by  Jury  what  was  Indicated  was 
clearly  understood,  and  the  necessary  functions 
and  accessaries  were  clearly  implied. 

In  People  v.  Johnson,  2  Park.  Crlm.  Rep.  322, 
the  right  to  a  trial  by  a  Jury  of  twelve  for  a 
misdemeanor  was  held  a  constitutional  right 
which  could  not  be  Interfered  with  by  state  leg- 
islation. 

So,  the  constitutional  right  to  be  tried  by  a 
Jury  of  twelve  men  extends  to  misdemeanors 
•even  though  the  offence  of  that  grade  is  con- 
stituted by  subsequent  statute.  People  v.  Ken- 
nedy. 2  Park.  Crim.  Rep.  312,  317. 

The  qualifying  words  of  the  New  York  Con- 
stitution imply  that  there  were,  and  had  been, 
trials  otherwise  than  by  a  common-law  Jury, 
and  the  framers  of  the  Constitution  of  that  state 
must  be  presumed  to  have  had  knowledge  of 
previous  leglslatioxi,  and  the  use  as  to  trials  oth- 
erwise than  by  a  Jury  of  twelve  In  Inferior  courts 
of  local  jurisdiction,  and  must  be  presumed  to 
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have  recognised,  and  adopted,  the  principle 
which  had  dictated  the  legislature,  and  which 
originated  and  undertook  to  authorise  the  usage. 
People,  Metropolitan  Bd.  of  Health,  v.  Lane, 
55  Barb.  168.  176. 

It  was  not  the  purpose  of  the  provisions  of 
the  New  York  Constitution  to  enlarge  the  prac- 
tice or  use  of  trials  by  a  Jury  of  twelve  men. 
People,  Metropolitan  Bd.  of  Health,  v.  Lane,  55 
Barb.  168 ;  Lee  v.  TUlotson.  24  Wend.  337,  35 
Am.  Dec.  624  ;  Rathbun  v.  Ratbbun,  3  How.  Pr. 
139 :  Sands  v.  Klmbark,  27  N.  Y.  147 ;  United 
States  Trust  Co.  v.  United  States  F.  Ins.  Co.  18 
N.  Y.  199. 

So,  a  Jury  of  six  in  a  Justice's  coart  is  consti- 
tutional, especially  where  it  is  the  method  re- 
sorted to  in  that  tribunal  prior  to  the  adoption 
of  the  state  Constitution.  Knight  v.  Campbell, 
62  Barb.  16.  20. 

The  Jurisdiction  of  Justices*  courts  under  the 
New  York  Laws  of  1879,  chap.  390,  Is  not  In 
conflict  with  the  constitutional  right  to  be  tried 
by  a  Jury  of  twelve  men.  People,  Comaford,  v. 
Dutcher,  20  Hun.  241 ;  People,  Stetzer,  v.  Raw- 
son.  61  Barb.  619. 

And,  there  is  nothing  In  the  New  York  state 
Constitution  which  prohibits  the  legislature 
from  enlarging  the  Jurisdlctlonof  Justices' courts 
In  the  mode  contemplated  by  the  act  of  1861, 
Laws  of  1861,  chap.  158.  and  the  Increase  of 
Jurisdiction  thereby  given  is  not  obnoxious  to 
the  constitutional  provision  for  the  reason  that 
It  transfers  a  class  of  cases  from  courts  of  rec- 
ord, where  Juries  are  composed  of  twelve,  to 
Justices'  courts  In  which  they  consist  of  six,  and 
the  right  to  a  trial  by  a  Jury  therefore  remains 
unimpaired  In  such  courts.  Dawson  v.  Horan, 
51  Barb.  459,  464,  466. 

In  Knight  v.  Campbell,  62  Barb.  16,  25,  in 
answer  to  the  contention  that  the  provision  In 
the  state  Constitution  meant  a  common-law 
petit  Jury  of  twelve  men  and  nothing  else,  the 
court  stated  that  the  provision  did  not  say  this 
in  terms,  but  what  It  did  say  was  "a  trial  by  a 
Jury  as  it  has  been  heretofore  used,"  and  there- 
fore a  Jury  of  six  men  in  a  Justice's  court  was 
as  much  a  Jury  in  the  eye  of  the  law  as  a  Jury  of 
twelve  men  in  a  court  of  record,  as  the  law  had 
made  it  the  Jury  of  that  tribunal,  and  also  for 
the  reason  that  It  ^as  the  Jury  which  had  been 
"heretofore  used"  In  that  tribunal. 

And  In  that  case  the  court  further  stated  that 
the  provision  In  the  New  York  Constitution 
(Constitution  of  1777)  must  have  intended  to 
secure   the   right  of  trial   by  Jury   in  Justices* 
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infer  that  the  jury  who  tried  the  oaae  did 
not  understand  the  evidence  and  the  charge 
of  the  court,  and  impartially  decide;  that 
they  did  not  reach  as  correct  a  verdict  as 
twelve  jurors  would  have  reached.  The  law 
in  force  at  the  time  of  the  trial  threw  around 
the  defendant  all  the  substantial  protection 
tliat  the  law  at  the  time  of  the  commission 
of  the  offense  did.  The  change  complained 
of  related  to  an  instrumentality  employed 
in  the  pursuit  of  the  remedy.  To  investi- 
M,te  the  evidence,  the  law  employed  a  jury. 
We  are  of  the  opinion  that  the  provision  of 
the  state  Constitution  complained  of  was 
not  ex  post  facto,  and  inapplicable  to  the 
ofitense  charged  against  the  defendant. 

Judge  Cooley,  in  his  work  on  Constitution- 
al Limitations,  6th  ed.  pp.  326,  327,  lays 
down  the  law  in  these  words :  "But,  so  far 
as  mere  modes  of  procedure  are  concerned, 
a  party  has  no  more  right  in  a  criminal  than 
in  a  civil  action  to  insist  that  his  case  shall 
be  disposed  of  under  the  law  in  force  when 
the  act  to  be  investigated  is  charged  to  have 


taken  place.  Remedies  must  always  be  un- 
der the  control  of  the  legislature,  and  it 
would  create  endless  confusion  in  legal  pro- 
ceedings if  every  case  was  to  be  conducted 
only  in  accordance  with  the  rules  of  prac- 
tice, and  heard  only  by  the  courts,  in  exists 
ence  when  the  facts  arose.  The  legislature 
may  abolish  courts,  and  create  new  ones, 
and  it  may  prescribe  altogether  different 
modes  of  procedure,  in  its  discretion,  though 
it  cannot  lawfully,  we  think,  in  so  doing, 
dispense  with  any  of  those  substantial  pro- 
tections with  which  the  existing  law  sur- 
rounds the  person  accused  of  crime.  Stat- 
utes giving  the  government  additional  chal- 
lenges, and  others  which  authorized  the 
amendment  of  indictments,  have  been  sus- 
tained and  applied  to  pa^t  transactionA,  as, 
doubtless,  would  be  any  similar  statute,  cal- 
culated merely  to  imi>rove  the  remedy,  and, 
in  its  operation,  working  no  injustice  to  the 
defendant,  and  depriving  him  of  no  subetan- 
tial  right."  In  his  work  on  Statutory  Con- 
struction  (§  469),  Judge  Sutherland  says: 


courts,  as  It  bad  been  theretofore  used  in  the 
colony,  as  well  as  in  any  otber  court,  and  such 
language  is  certainly  broad  enough  to  Include 
all  trials  In  all  courts,  and  should  be  so  con- 
strued unless  there  is  something  to  give  it  a 
special  or  exceptional  application.  Knight  v. 
Campbell,  62  Barb.  16,  26. 
Ohio. 

The  constitutional  right  of  trial  by  Jury  com- 
prehends the  right  as  It  was  recognized  by  the 
common  law.  Sovereign  v.  State,  4  Ohio  St. 
489 ;  Hagany  v.  Cohen,  29  Ohio  St.  82,  84  ;  In- 
wood  V.  State,  42  Ohio  St.  186. 

The  institution  of  the  jury  referred  to  In  the 
Ohio  Constitution,  and  its  benefits  secured  to 
every  person  accused  of  crime,  "is  precisely  the 
same.  In  every  substantial  respect,  as  that  rec- 
ognized in  the  great  charter,  and  its  benefits  se- 
cured to  the  freeman  of  England,  and  again  and 
again  acknowledged  in  fundamental  compacts 
as  the  great  safeguard  of  life,  liberty,  and  prop- 
erty ;  the  same,  brought  to  this  continent  by  our 
forefathers,  and  perseverlngly  claimed  as  their 
birth-right  In  every  contest  with  arbitrary 
power,  and  finally,  an  Invasion  of  its  privilege 
prominently  assigned  as  one  of  the  causes  which 
was  to  justify  them  in  the  eyes  of  mankind,  in 
waging  the  contest  which  resulted  in  independ- 
ence.*' Such  right  was  made  a  comer  stone  In 
erecting  the  state  governments :  and  after  the 
adoption  of  the  Federal  Constitution,  without 
a  provision  securing  it,  an  amendment  was  pro- 
posed and  carried  giving  to  every  person  ac- 
cused of  crime  in  the  courts  of  the  Union  "the 
right  to  a  speedy  and  public  trial,  by  an  Im- 
partial jury  of  the  state  and  district  wherein  the 
crime  should  have  been  committed."  Work  v. 
State,  2  Ohio  St.  296,  802,  69  Am.  Dec  671, 
672. 

So,  the  true  characteristics  and  essential  fea- 
tures of  the  institutions  and  proceedings  named 
and  established  by  the  Constitution  must  be 
sought  from  the  system  of  law  from  which  it  is 
taken.  Work  v.  State,  2  Ohio  St.  296,  59  Am. 
Dec.  671,  072 ;  Lehman  v.  McBride,  15  Ohio  St. 
673,  630. 

In  Lamb  v.  Lane,  4  Ohio  St.  176,  177,  it  is 
said  that  the  above  clause* of  the  Constitution 
had  reference  to  a  body  of  twelve  men. 

Yet  the  constitutional  right  of  trial  by  Jury 
does  not  apply  tc  trials  before  justices  of  the 
peace,  and  theref  're  an  act  allowing  a  jury  of 
six  in  such  courtd  is  constitutional.  Work  v. 
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State,  2  Ohio  St.  296,  308,  69  Am.  Dec.  671 ; 
Norton  v.  McLeary,  8  Ohio  St.  206 :  Warner  ▼. 
Baltimore  &  O.  R.  Co.  31  Ohio  St  268. 

So,  wherever  facts  are  to  be  found  in  any  pro- 
cceding,  in  which  a  -Jury  was  not  required  by 
the  common  law,  a  jury  of  any  number  may  be 
authorized  within  the  discretion  of  the  legis- 
lative body.  Work  v.  State,  2  Ohio  St.  296, 
308.  59  Am.  Dec.  671. 

Juries  did  not  belong  to  inferior  courts,  such 
as  courts  of  justices  of  the  peace,  at  common 
law,  and  so  long  as  an  appeal  is  provided  for  to 
the  common-law  courts  from  their  determination 
no  constitutional  objection  can  arise  whether 
facts  arc  found  by  the  magistrate  or  by  the  aid 
of  a  jury  of  any  number  of  men.  Work  v.  State, 
2  Ohio  St.  290.  308.  59  Am.  Dec  671 ;  Bmerick 
V.  Harris,  1  Binn.  416. 
Oregon. 

A  trial  by  jury  Is  secured  to  a  party  by  the 
Constitution  in  all  criminal  prosecutions,  and 
Is  understood  to  mean  the  common-law  trial  by 
jury,  which  must  be  by  twelve  good  and  law- 
ful men.     Wong  v.  Astoria,  18  Or.  638,  645. 

But  the  constitutional  provisions  do  not  apply 
or  give  a  right  to  a  jury  of  twelve  in  proceedings 
for  violations  of  city  ordinances.  Wong  v.  As- 
toria, 13  Or.  538. 

And  a  similar  construction  has  been  placed 
upon  the  constitutional  provisions  relative  to 
civil  cases,  and  the  right  of  trial  by  jury  re- 
maining inviolate  therein.  Dean  v.  Willa- 
mette Bridge  Co.  22  Or.  167.  15  L.  R.  A.  614, 
613;  Kendall  v.  Post,  8  Or.  146;  Trlbau  v. 
Strowbridge,  7  Or.  168. 
Pennsylvanta. 

Trial  by  jury  at  the  adoption  of  the  Pennsyl- 
vania Constitution  of  1790  contemplated,  where 
trial  by  jury  was  had,  that  the  jury  should  con- 
sist of  twelve,  that  twelve  should  be  sworn,  and 
that  the  same  twelve  should  return  the  verdict, 
and  this  being  the  jury  trial  contemplated  by 
the  fundamental  law  of  the  commonwealth,  it 
follows  that  if  any  other  trial  by  jury  be  had 
there  must  be  some  authority  shown  for  it. 
Com.  V.  Byers,  5  I*a.  Co.  Ct.  295. 

Aud  no  less  number  than  twelve  can  satisfy 
the  requirements  of  the  bill  of  rights.  Com.  v. 
Saal.  10  Phila.  496. 

The  trial  on  an  indictment  must  be  by  a  jury 
of  twelve  men  lawfully  sworn,  and  a  verdict  by 
eleven  Jurors  is  illegal.  Doebler  v.  Com.  3  Serg. 
&  R.  237  ;  Com.  v.  Byers,  5  Pa.  Co.  Ct.  296. 
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"Acts  for  transferrins:  criminal  caseB  to  an- 
other court,  or  providing  a  new  tribunal,  or 
giTing  a  new  jurisdiction,  to  try  offenses  al- 
ready committed,  do  not  abridge  any  right, 
and  are  not  ex  post  fado.  When  the  offense 
was  committed,  the  jury  was,  by  statute, 
judge  of  the  law.  This  act  was  repealed  be- 
fore the  trial.  Such  change,  as  applied  to 
that  caee,  was  held  not  ex  post  facto.  Nor 
are  treaties  which  provide  for  surrender  of 
persons  charged  with  previous  offenses;  nor 
statutes  giving  additional  challenges  to  the 
government;  statutes  reducing  the  defend- 
ant's peremptory  challenges,  or  modifying 
the  grounds  of  challenge  for  cause;  statutes 
authorizing  amendments  to  indictments; 
statutes  regulating  the  framing  of  indict^ 
mcnts,  with  a  view  to  exclude  redundancies, 
and  reduce  them  to  essential  allegations; 
statutes  to  generally  facilitate  the  routine 
of  procedure,  and  preclude  defendants  from 
takjng  advantage  of  mere  technicalities, 
which  do  not  prejudice  them.  Where  there 
has  been  a  legal  conviction,  but  an  erroneous 


judgment  thereon,  which  resulted,  according 
to  uie  law,  in  a  discharge  of  the  convict  on 
reversal  of  the  judgment,  a  law  enacted  sub- 
sequent to  the  commission  of  the  crime,  that, 
on  such  a  reversal,  the  court  in  which  the 
conviction  was  had  should,  on  return  of  the 
record,  pass  such  sentence  thereon  as  the  ap- 
pellate court  should  direct,  was  not  an  ex 
post  facto  law."  Marion  v.  State,  20  Neb. 
233;  Gut  V.  Minnesota,  9  Wall.  35,  19  L.  ed. 
673;  Duncan  v.  Missouri,  152  U.  S.  377,  3» 
L.  ed.  485;  Calder  v.  Bull,  3  Dall.  386,  1  L. 
ed.  648. 

L^pon  examination  of  the  record,  we  find 
no  error  in  the  ruling  of  the  court  admitting 
evidence  objected  tio  oy  the  defendant,  or  in 
the  portions  of  the  charge  excepted  to.  We 
do  not  deem  it  necessary  to  particularly  ex- 
amine in  this  opinion  such  alleged  errors. 
W^e  find  no  errors  against  the  defendant  in 
this  record.  Therefore  the  judgment  of  the 
court  below  is  affirmed, 

Bartch  and  Miners  JJ.,  concur. 


If  the  number  returned  be  less  than  twelve 
any  verdict  may  be  ineffectual,  and  the  Judg- 
ment will  be  reversed  oo  error.  Com.  v.  Shaw, 
1  Plttsb.  492 :  1  Chltty,  Crim.  Law,  p.  505. 

Tet  the  constitutional  provision  that  trial  by 
jury  shall  be  as  heretofore  only  refers  to  such 
cases  as  were  triable  by  a  jury  under  the  com- 
mon law.  Rhines  v.  Clark,  51  Pa.  96.  101 ; 
Haines  v.  Levin.  51  Pa  412 ;  Be  Pennsylvania 
Hall,  5  Pa.  204,  208. 

Trial  by  jury  as  "heretofore,"  had  not  been 
known  in  the  forum  of  the  justices'  courts.  Em- 
erick  v.  Harris,  1  Binn.  416,  428 :  Biddle  v.  Com. 
13  Serg.  &  R.  405,  411 ;  Com.  v.  Seamans,  3  Law 
Times,  N.  S.  (Pa)  133;  La  very  v.  Coin.  101  Pa. 
560. 

South  Carolina. 

The  right  to  a  trial  by  jury  under  the  South 
Carolina  Constitution  is  fnlly  satisfied,  when  the 
prisoner  is  vouchsafed,  by  the  law  of  the  land, 
a  fair  trial  by  twelve  jurors,  men  good  and 
tme,  and  there  is  no  infringement  of  such  con- 
stitutional right  so  Ion?  as  the  right  to  a  jury 
of  twelve  is  prescribed.  State  v.  Williams.  35 
8.  C.  344,  352 ;  Cregier  v.  Bunton,  2  Strobh.  L. 
487 ;  State  v.  Boatwright,  10  Rich.  L.  407. 

And  the  provisions  of  the  Constitution  of 
1868  do  not  prohibit  a  jury  of  less  than  twelve 
in  inferior  courts  in  this  state,  and  therefore 
a  jury  of  six  under  a  then  existing  law  In  cases 
oi  smaller  misdemeanors  is  not  contrary  to  the 
constitutional  nrovislons,  "however  evasive  of 
jury  trial"  It  may  seem  to  be.  State  v.  Wil- 
liams. 40  S.  C.  373,  377. 

Tennesiiee. 

The  settled  meaning  of  art.  1  of  |  6  of  the 
Tennessee  Constitution  is  that  the  right  of  trial 
by  jury  shall  remain  Inviolate  as  It  existed  at 
common  law  at  the  time  of  the  formation  of  the 
Constitution.  Neely  v.  State.  4  Baxt.  174,  180 ; 
Trigally  v.  Memphis,  6  Coldw.  382 :  McGInnis  v. 
State,  9  Humph.  43,  49  Am.  Dec.  697. 

And  so  state  statutes  which  provide  for  the 
trial  of  an  offense  are  to  be  considered  in  ref- 
erence to  the  principles  of  the  common  law.  The 
rule  applies  alike  to  a  provision  of  the  consti- 
tutional or  fundamental  law,  and  for  the  same 
reason.  The  framers  of  the  law  in  either  case 
are  not  to  be  presumed  to  have  Intended  to  make 
any  change  or  Innovation  on  the  common  law 
farther  than  Is  expressly  declared.  McGInnis 
V.  State.  9  Humph.  43,  49  Am.  Dec.  697,  699. 
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Vtah. 

In  Maekey  v.  Hnzensperger,  11  Utah,  154, 
160.  the  term  "jury,"  as  used  in  the  state  Con- 
stitutions, was  construed  to  mean  a  jury  of 
twelve  men. 

The  Constitution  of  this  state  declared  that 
"In  capital  cases  the  right  of  trial  by  jury  shall 
remain  inviolate,"  but  in  courts  of  general  ju- 
risdiction, except  in  such  cases,  a  jury  shall  con- 
slst  of  eight  men,  and  In  Inferior  courts  of  four 
men.  with  a  unanimous  verdict  In  all  criminal 
cases,  and  a  three-fourths  verdict  In  all  civil 
cases,  and  a  waiver  of  a  jury  in  such  cases  un- 
less demanded.     Art.  1,  |  10. 

The  principal  case  of  State  v.  Bates  held 
that  these  constitutional  provisions  do  not  con- 
travene the  United  States  Constitution,  as  that, 
in  its  provisions  for  jury  trials,  does  not  apply 
to  trials  under  state  laws,  and  its  provisions  as 
to  the  privileges  and  immunities  of  citizens  and 
as  to  due  process  of  law  do  not  prevent  the  peo- 
ple of  the  state  from  providing  by  their  Constitu- 
tion for  a  jury  of  less  than  twelve. 

This  case  was  approved  and  followed  by  the 
court  In  the  case  of  State  v.  Thompson,  15  Utah, 
488,  wherein  a  conviction  of  larceny  by  a  jury 
of  eight  was  upheld  although  the  crime  was 
committed  prior  to  the  admission  of  Utah  as  a 
state  of  the  Union. 

But  this  decision  was  reversed  by  the  United 
States  Supreme  Court  In  Thompson  v.  Utah,  170 
U.  S.  343,  42  L.  ed.  1061,  wherein  the  substitu- 
tion of  a  jury  of  less  than  twelve  (8)  In  cases 
of  crimes  committed  before  the  territory  was  ad- 
mitted as  a  state  of  the  Union,  and  before  the 
passing  of  the  state  Constitution,  was  held  to 
be  an  69  post  facto  law. 

The  case  of  State  v.  Bates  was  also  cited 
with  approval  in  State  v.  Carrington,  15  Utah, 
480,  wherein  the  offense  was  also  committed  prior 
to  the  date  of  the  state's  admission  to  the  Union. 
But  In  that  case  the  question  was  whether  or 
not  the  constitutional  provision  for  a  grand  jury 
of  seven  was  ex  post  facto,  where  the  offense 
was  committed  before  the  Constitution  went  Into 
effect.  This  decision  would  also  seem  to  be  over- 
ruled by  the  above  case  of  Thompson  v.  Utah. 
Vermont. 

In  the  provisions  in  the  Vermont  Constitution 
of  1793,  and  subsequent  Constitutions,  tbe  word 
"jury"  means  a  jury  of  twelve  men.  State  v. 
Peterson,  41  Vt.  504;  Plimpton  v.  Someiset,  8ft 
Vt.  283.  293. 
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And  80  strongly  is  the  constitutional  pro- 
vision construed  tbat  any  act  wbich  destroys  or 
materially  impairs  the  right  of  trial  by  Jury  ac- 
cording to  the  course  of  the  common  law  in 
cases  proper  for  its  cognizance  is  unconstitu- 
tional. Plimpton  Y.  Somerset,  33  Vt.  283,  290. 
Vlrarlnlo. 

The  right  of  trial  by  jury  wbich  is  secured  by 
the  state  Constitution  is  the  right  as  it  existed 
at  the  time  the  Constitution  was  adopted.  Mil- 
ler ▼.  Com.  88  Va.  618,  15  L.  B.  A.  441,  443 : 
Ex  parte  Marx,  86  Va.  40. 
-Weut  Virginia. 

The  provisions  in  the  13th  section  of  art.  3  of 
the  Constitution  of  West  Virginia,  that  no  fact 
tried  by  a  Jury  shall  be  otherwise  re-examined 
in  any  case  than  according  to  the  rules  of  the 
common  law,  apply  to  cases  tried  in  the  Justice's 
court  before  a  Jury  of  six.  Barlow  y.  Daniels, 
^6  W.  Va.  612 ;  Hall  ▼.  Wadsworth,  30  W.  Va. 
56,  56. 

And  in  State  v.  Cottrlll,  81  W.  Va.  162,  183, 
It  was  held  that  where  a  person  is  indicted  for 
a  crime  or  misdemeanor,  and  a  plea  of  not  guilty 
is  entered,  the  trial  of  such  issue,  under  the 
mandate  of  |  14  of  the  Bill  of  Rights,  must  be 
by  a  Jury  of  twelve.  In  this  case,  however,  there 
was  an  equal  division  of  the  court  upon  tli^e 
question  whether  the  constitutional  provision 
applied  to  misdemeanors  so  as  to  prevent  a 
waiver  of  the  right  by  the  defendant. 
liVtiiconBlit. 

The  trial  by  a  Jury  an  secured  by  the  Wis- 
•consin  Constitution  means  a  Jury  of  twelve  good 
and  lawful  men  according  to  the  common-law 
understanding.     Nerval  v.  Rice,  2  Wis.  22. 

The  term  "trial  by  Jury  shall  remain  invio- 
late," has  reference  to  the  law  which  existed 
prior  to  the  adoption  of  the  state  Constitution. 
<3aston  v.  Babcock,  6  Wis.  503 ;  Stllwell  v.  Kel- 
logg, 14  Wis.  462 ;  Mead  v.  Walker,  17  Wis.  190. 

8.     United  States  Constitution, 

The  provision  in  the  United  States  Statutes 
«t  Large  that  no  party  has  been  or  shall  be  de- 
prived of  the  right  of  trial  by  Jury  In  cases  cog- 
nizable at  common  law  implies,  not  merely  that 
the  form  of  a  Jury  trial  should  be  preserved,  but 
also  all  its  substantial  elements.  Walker  v. 
New  Mexico  &  S.  P.  R.  Co.  105  U.  S.  593,  41  L. 
<d.  837 ;  American  Pub.  Co.  v.  Fisher,  166  U.  S. 
464,  41  L.  ed.  1079. 

The  provision  of  the  Federal  Constitution 
which  -  secures  to  every  party,  where  the  value 
in  controversy  exceeds  $20,  the  right  of  trial 
by  Jury,  does  not  apply  to  trials  in  the  state 
<»urts.  Edwards  v.  Elliott,  21  Wall.  532,  22  L. 
ed.  487 ;  Barron  v.  Baltimore,  7  Pet.  248,  8  L. 
ed.  674;  Twltchell  v.  Pennsylvania,  7  Wall. 
326,  19  L.  ed.  224 ;  Livi;igston  v.  Moore,  7  Pet. 
469,  8  L.  ed.  751 ;  Fox  v.  Ohio,  5  How.  434,  12 
L.  ed.  223 ;  Smith  v.  Maryland,  18  How.  76,  15 
L.  ed.  271. 

A  substitution  of  a  Jury  of  eight  persons  in 
■place  of  a  common-law  Jury,  In  case  of  a  crime 
committed  before  the  change  in  the  law,  consti- 
tutes an  ex  past  facto  law.  Thompson  v.  Utah, 
170  U.  S.  343,  42  L.  ed.  1061. 

The  provisions  of  the  Constitution  of  Utah, 
providing  for  the  trial  in  courts  of  general  Ju- 
risdiction in  criminal  cases  not  capital  by  a  Jury 
composed  of  eight  persons,  is  ex  post  facto  in  its 
application  to  felonies  committed  before  the  ter- 
ritory became  a  state.    Ibid. 

III.  Meaning  of  the  terms  "jury**  and  "jury 

trial,** 

In  Beece  v.  Knott,  8  Utah,  461.  454,  it  is  said 
/that,  when  the  framers  of  the  Constitution  of 
the  United  States  used  the  word  "Jury,"  they 
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used  it  with  reference  to  its  signification  at 
common  law,  which  was  a  Jury  of  twelve  men 
and  householders. 

So,  It  has  been  stated  that  It  must  be  taken 
that  the  word  "Jury"  and  the  words  "trial  by 
Jury"  were  placed  in  the  Constitution  of  the 
United  States  with  reference  to  the  meaning  af- 
fixed to  them  in  the  law  bk  it  was  in  this 
country,  and  in  England,  at  the  time  of  the 
adoption  of  that  instrument,  and  therefore  se- 
cures the  right  to  a  trial  by  a  Jury  of  twelve. 
Thompson  v.  Utah,  170  U.  S.  343,  42  L>.  ed. 
1061. 

The  expression  "trial  by  Jury"  is  as  old  ajs 
Magna  Charta,  and  has  obtained  a  definite  his- 
torical meaning  well  understood  by  the  Elnglish- 
speaklng  race,  and  for  that  reason  no  American 
Constitution  has  ever  assumed  to  define  It,  and 
therefore  the  common  law  must  be  looked  to  in 
order  to  ascertain  its  meaning,  and  from  such 
time  it  is  found  that  its  essential  elements  have 
always  been  number,  impartiality,  and  unanim- 
ity ;  it  must  consist  of  twelve  men  who  must 
act  impartially  and  indifferently  between  the 
parties,  and  give  a  unanimous  verdict.  Lom- 
men  v.  Minneapolis  Gaslight  Co.  65  Minn.  196, 

33  L.  R.  A.  437,  441. 

And  although  the  language  used  by  the  courts 
is  not  identically  the  -same  in  the  numerous 
cases  that  have  passed  upon  this  question,  yet 
the  above  meaning  is  adopted  and  asserted  as 
that  universally  given  to  the  terms  "Jury"  and 
"Jury  trial"  in  the  following  cases :  Tims  v. 
State,  26  Ala.  165;  Brazier  v.  State,  44  Ala. 
392;  Montgomery  &  F.  R.  Co.  v.  McKenzle,  85 
Ala.  549 ;  Woodward  Iron  Co.  v.  Cabanlss,  87 
Ala.  328,  330  ;  Foote  v.  Lawrence.  1  Stew.  (Ala.) 
483  ;  Carroll  v.  Byers  (Ariz.)  36  Pac.  499 ;  War- 
wick V.  State,  47  Ark.  568 ;  People  v.  Williams. 
6  Cal.  207  ;  Koppikus  v.  State  Capitol  Comrs.  16 
Cal.  248 ;  Flint  River  S.  B.  Co.  v.  Foster,  5  Ga. 
195,  48  Am.  Dec  248;  Costly  v.  State,  19  Ga. 
614,  629 ;  Mahan  v.  Ca vender,  77  Ga.  118,  121 ; 
Ross  V.  Irving,  14  III.  171 ;  Whltehurst  v.  Co- 
leen,  53  111.  247 ;  Bryan  v.  State,  4  Iowa,  352 ; 
Higglns  V.  Farmers'  Ins.  Co.  60  Iowa,  50,  51 ; 
Campau  v.  Detroit,  14  Mich.  276;  Paul  v. 
Detroit,  32  Mich.  108;  Whallon  v.  Bancroft. 
4  Minn.  109;  ^tna  Ins.  Co.  v.  Grube,  6 
Minn.  82,  85 ;  State  v.  Everett,  14  Minn.  439, 
444;  Carpenter  v.  State,  4  How.    (Miss.)   163, 

34  Am.  Dec.  116 ;  Redus  v.  Wofford,  4  Smeoes 
&  M.  579,  592 ;  Dowllng  v.  State,  5  Smed*^8  & 
M.  664 :  Vaughn  v.  Scade,  30  Mo.  600 :  Klein- 
schmidt  v.  Dumphy,  1  Mont.  118.  131 ;  State  v. 
McClear,  11  Nev.  39,  46,  60 ;  State  v.  Potti"..  20 
Ncv.  389,  397 ;  Opinion  of  The  Justices,  41  N.  H. 
550,  551 ;  East  Kingston  v.  Towle,  48  N.  H.  64 ; 
State  V.  Wilson,  48  N.  H.  398 ;  Copp  v.  Henni- 
ker,  55  N.  H.  179,  20  Am.  Rep.  194 ;  Howe  ▼. 
Plainfleld  Treasurer,  37  N.  J.  L.  145;  Wyne- 
hamer  v.  People,  13  N.  Y.  424  ;  Cancemi  v.  Peo- 
ple, 16  N.  Y.  504 ;  People,  Murray,  v.  New  York 
City  &  County  Justices,  74  N.  Y.  406;  People. 
Eckler,  v.  Clark,  23  Hun,  374,  376;  Clark  v. 
Utlca,  18  Barb.  451,  454 ;  People,  lioofi,  v.  Fish- 
er, 20  Barb.  652 ;  Knight  v.  Campbell,  62  Bnrb. 
16.  27  ;  Baxter  v.  Putney,  37  How.  Pr.  140,  J4S ; 
Dater  v.  Loomls,  cited  in  Baxter  v.  Putncj*.  37 
How.  Pr.  142 ;  People  v.  Bodlne,  1  Denio,  30* , 
Freeman  v.  People,  4  Denio,  34.  47  Am.  Dec 
216  ;  People  v.  Kennedy,  2  Park.  Crim.  Rep.  317  ; 
People  V.  Carroll.  3  Park.  Crim.  Rep.  22 ;  Work 
V.  State,  2  Ohio  St.  307,  59  Am.  Dec  371; 
Lamb  v.  Lane,  4  Ohio  St.  176,  177;  Smith  ▼. 
Atlantic  &  G.  W.  R.  Co.  25  Ohio  St.  91 ;  Will- 
yard  V.  Hamilton,  7  Ohio,  pt.  2.  p.  Ill,  30  Am. 
Dec  195 ;  Wong  v.  Astoria.  13  Or.  538 ;  Re 
Pennsylvania  Hall.  5  Pa.  204,  208;  Byers  v. 
Com.  42  Pa.  80;  Rhines  v.  Clark.  51  Pa,  96; 
Haines  v.  Levin,  51  Pa.  412  ;  Staup  v.  Com.  74 
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Pa.  458 ;  Com.  v.  Saal.  10  Phlla.  406 ;  Doebler 
▼.  Com.  3  Serg.  &  R.  237 ;  Com.  v.  Byers,  5  Pa. 
Co.  Ct.  295 ;  Com.  v.  Shaw,  1  PIttsb.  492 ;  Com. 
V.  Mead,  5  Law  Times,  N.  S.  (Pa.)  123  ;  Emenck 
▼.  Harris,  1  Blnn.  416,  428;  Trlgally  v.  Mem- 
phis, 6  Coldw.  382;  Cooley  v.  State,  38  Tex. 
637 ;  Mackey  v.  Enzensperger.  11  Utah,  154, 
160 ;  State  ▼.  Peterson.  41  Vt.  504 ;  Ingersoil  v. 
Wilson,  2  W.  Va.  59  :  May  v.  Milwaukee  &  M.  R. 
Co.  3  Wis.  219;  Stllwell  ▼.  Kellogg,  14  Wis. 
462  ;  Mead  v.  Walker,  17  Wis.  190. 

IV.  In  criminal  matters. 

a.  Felony  and  high-ffrade  offenses. 

As  the  oommon-Iaw  doctrine  would  seem  to 
bave  been  impliedly,  if  not  expressly,  adopted 
by  the  Constitutions  of  most  of  the  states  of  the 
TJnion,  and  the  constructions  placed  upon  such 
provisions  show  that  they  were  meant  to  de- 
clare that  the  right  to  a  common-law  jury  of 
twelve  men  should  always  exist  and  remain 
inriolate  In  all  cases  in  which  that  right  ex- 
isted at  common  law  at  the  time  of  the  adop- 
tion of  the  state  Constitutions,  and  as  the  mean- 
ing of  the  terms  "Jury"  and  "trial  by  jury"  or 
"Jury  trial"  as  declared  by  the  courts  is  con- 
strued to  mean  a  Jury  of  twelve  men,  it  neces- 
sarily follows  that  the  question  of  the  validity 
of  a  verdict  by  less  than  twelve  Jurors  depends 
largely  upon  the  question  whether  the  particu- 
lar crime  with  which  the  defendant  was  charged 
is  one  on  the  trial  of  which  be  was  entitled  to 
a  Jury  of  twelve  men  by  the  common  law  as 
adopted  by  the  state  Constitution. 

The  grade  of  the  ofTense  charged  must  there- 
fore be  considered  in  the  determination  of  the 
question  whether  the  defendant  is  entitled  to 
the  verdict  of  a  full  common-law  Jury,  or 
whether  he  Is  legally  convicted  by  a  Jury  of 
less  than  twelve  men. 

The  general  rule  deducible  from  the  decision 
of  the  courts  upon  the  question  in  this  respect 
would  seem  to  be  that  if  the  offense  Is  of  a  cap- 
ital nature,  or  a  felony,  or  other  high-grade  of- 
fense, the  defendant  is  entitled  to  a  full  Jury 
of  twelve  men,  as  such  a  Jury  is  secured  to  him 
by  the  common  law  and  by  the  constitutional 
provisions  in  crimlflal  offenses  of  that  degree. 
Territory  v.  Ah  Wah.  4  Mont.  149,  47  Am.  Rep. 
341 ;  McGiU  v.  State,  34  Ohio  St.  228,  234  ;  Peo- 
ple V.  Ouidicl,  100  N.  Y.  503  :  People  v.  Lyons 
<I11.)  5  Crim.  L.  Mag.  674,  675 ;  State  v.  Mans- 
field. 41  Mo.  470 ;  Brasier  v.  State,  44  Ala.  387, 
392 ;  Collins  v.  State,  88  Ala.  212,  214 ;  Harris 
V.  People,  128  111.  585,  589.  591. 

And  in  such  cases  the  Constitution  guarantees 
to  the  defendant  the  right  to  a  trial  by  twelve 
competent  Jurors,  and  this  num|^er  must  con- 
tinue throughout  the  trial.  People  v.  Deegan, 
88  Cal.  608,  Dissenting  opinion  of  De  Haven.  J. 

Again,  it  has  been  stated  that  the  number 
of  Jurors  must  be  twelve,  they  must  be  Impar- 
tially selected,  and  must  unanimously  concur 
In  the  guilt  of  the  accused  before  a  conviction 
can  be  had.  McGill  v.  State,  34  Ohio  St.  228, 
264. 

So,  under  the  Illinois  statute  as  shown  by  the 
Criminal  Code,  questions  both  of  law  and  fact 
are  for  the  Jury,  and  therefore  the  only  tri- 
bunal possessing  the  legal  power  under  the  laws 
of  that  state  to  determine  the  question  of  guilt 
of  an  accused  upon  an  indictment  for  felony  and 
a  plea  of  not  guilty,  is  a  Jury  of  twelve  men, 
and  the  determination  of  that  matter  by  any 
other  tribunal  or  functionary  Is  not  due  process 
of  law.  People  v.  Lyons  (111..)  5  CrIm.  L.  Mag. 
674 ;  Harris  v.  People,  128  111.  585. 

In  Stokes  v.  People.  53  N.  Y.  164.  171,  13  Am. 
Rep.  492,  the  defendant,  convicted  of  murder 
in  the  first  degree,  contended  that  the  right  of 
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trial  by  Jury  was  secured  to  persons  accused  of 
felony  by  the  Constitution,  and  that  he  was 
also  entitled  to  a  trial  by  an  Impartial  Jury. 
The  court  stated  that  any  act  of  the  legisla- 
ture providing  for  the  trial  otherwise  than  by  a 
common-law  Jury  composed  of  twelve  men  would 
be  unconstitutional  and  void,  and  any  act  re- 
quiring or  authorizing  such  trial  by  a  Jury  par- 
tial and  biased  against  either  party  would  be 
a  violation  of  one  of  the  essential  elements  of 
the  Jury  referred  to  and  secured  by  the  Consti- 
tution. 

In  Rich  V.  State,  1  Tex.  App.  206,  210,  the  de- 
fendant, indicted  In  the  district  court  of  the  city 
for  murder,  was  convicted  of  murder  in  the  sec- 
ond degree.  The  record  showed  that  a  certain 
Jury  were  Impaneled,  but  eleven  names  only 
were  mentioned.  The  court  reversed  the  Judg- 
ment and  remanded  the  case  for  a  new  trial,  as 
it  could  not  be  Inferred  or  presumed  that  the 
trial  was  by  a  fully  constituted  Jury. 

This  decision  w|ls  based  upon  the  provisions 
of  art.  5,  i  13,  of  the  Texas  Constitution,  and 
of  art.  505  of  the  Code  of  Criminal  Procedure 
of  that  state  under  which  the  number  necessary 
to  constitute  a  Jury  in  the  district  court  was 
specifically  fixed  at  twelve.  The  cases  of  Hueb- 
ner  v.  State,  3  Tex.  App.  458,  a  conviction  of 
theft,  and  Jester  v.  State,  26  Tex.  App.  369,  a 
conviction  of  burglary,  are  the  same  in  effect, 
and  uphold  the  doctrine  there  set  forth. 

The  case  of  Cancemi  v.  People,  18  N.  Y.  128, 
also  upholds  the  rule  that  in  such  cases  the  Jury 
must  be  twelve  in  number. 

This  case  was  commented  upon  in  Pierson  v. 
People,  79  N.  Y.  429,  430,  35  Am.  Rep.  524,  and 
was  distinguished  from  the  case  then  before  the 
court  as  in  that  case  the  prisoner  was  tried 
by  a  common-law  Jury  of  twelve,  and  all  the 
Jurors  possessed  the  qualifications  prescribed  by 
statute,  and  the  withdrawal  of  the  challenge 
was  the  main  question  before  the  court. 

And  in  Iowa  the  courts  have  said  that  in 
trials  for  criminal  offenses  the  defendant  has  a 
right  to  a  trial  by  a  Jury  of  twelve  men.  Bryan 
V.  State,  4  Iowa,  349,  352. 

In  Mississippi  it  has  been  held  that  in  crim- 
inal proceedings  there  can  be  no  valid  verdict 
by  less  than  twelve  men.  Hunt  v.  State,  61 
Miss.  577,  580;  Byrd  v.  State,  1  How.  (Miss.) 
163;  Carpenter  v.  State,  4  How.  (Miss.)  163, 
34  Am.  Dec.  116 ;  Lewis  v.  Garrett,  6  How. 
(Miss.)  434. 

So,  a  verdict  by  a  Jury  of  less  than  twelve  has 
been  held  unconstitutional  in  prosecutions  for 
the  following  offenses,  upon  the  ground  that 
the  defendant  in  such  cases  is  entitled  to  a  full 
Jury  of  twelve.  Work  v.  State,  2  Ohio  St.  296, 
59  Am.  Dec.  671,  assault  and  battery  ;  Sovereign 
V.  State.  4  Ohio  St.  489,  larceny;  Com.  v. 
Bridge.  7  Dane's  Dig.  159,  forgery;  State  v. 
Meyers,  68  Mo.  266.  embezzlement ;  State  v. 
Mansfield,  41  Mo.  470,  felony ;  Huebner  v.  State, 
3  Tex.  App.  458,  theft :  Jester  v.  State,  26  Tex. 
App.  369,  burglary:  People  v.  O'Nell,  48  Cal. 
257,  258.  rape ;  Jackson  v.  State,  6  Blackf.  401, 
riot ;  Collins  v.  State,  88  Ala,  212,  obscene  lan- 
guage;  Brown  v.  State,  8  Blackf.  561,  16  Ind. 
496,  malicious  trespsss. 

As  larceny  was  a  crime  only  triable  at  com- 
mon law  by  a  Jury  of  twelve,  and  this  before 
the  adoption  of  the  state  Constitutions,  It  fol- 
lows that  a  conviction  by  a  Jury  of  less  than 
twelve  is  unconstitutional.  Thus,  where  It  Is 
sought  to  recover  the  costs  of  a  prosecuting 
witness  In  a  case  of  a  prosecution  for  larceny 
under  f  45  of  the  Ohio  Probate  Court  Code,  It 
must  appear  that  the  person  accused  of  the  of- 
fense was  acquitted,  either  by  the  Judge,  or  by 
a  constitutional  Jury  of  twelve,  and  such  a  per- 
'  son  cannot  be  tried  before  a  Jury  of  six  men. 
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especially  after  the  demand  of  a  jury  of  twelve. 
Soyereign  ▼.  State.  4  Obio  St.  480. 

So.  In  Com.  v.  Eagles,  7  W.  N.  C.  824,  wherein 
tbe  defendant  was  indicted  for  larceny,  pleaded 
not  gnllty,  and  a  jury  was  sworn,  the  former 
trial  and  acquittal  of  the  defendant  for  the  same 
offense  before  a  justice  of  the  peace  and  a  jury 
of  six  persons,  under  Pa.  act  of  May  1,  1861, 
was  held  to  be  a  nullity,  as  the  act  was  uncon- 
stitutional in  so  far  as  it  constituted  a  justice 
and  a  jury  of  six  a  court  for  the  trial  of  the 
crime  of  larceny. 

In  Com.  V.  Bridge,  7  Dane's  Dig.  159,  there 
was  a  variance  between  the  indictment  and  the 
judgment  in  a  prosecution  for  forgery,  which 
the  court  held  to  be  material,  whereupon  a  juror 
was  withdrawn  by  the  commonwealth,  and  on 
the  call  only  eleven  jurors  answered,  and  there- 
fore a  grand  jury  fonnd  a  new  indictment. 

The  presence  of  only  eleven  jurors  in  court  at 
the  time  of  receiving  a  verdict  upon  a  convic- 
tion in  the  circuit  court  for  embezzling  United 
States  bonds  is  fatal,  and  the  verdict  will  be  re- 
versed. State  V.  Meyers,  68  Mo.  266 ;  State  v. 
Mansfield,  41  Mo.  470. 

In  Brown  v.  State,  8  Blackf.  561,  a  verdict 
by  eleven  jurors  in  a  prosecution  for  larceny 
was  held  to  be  a  nullity,  and  was  set  aside. 

And  the  same  decision  was  rendered  in  Allen 
V.  State,  54  Ind.  461,  462,  wherein  the  defend- 
ant was  convicted  by  a  jury  of  ten  for  a  sim- 
ilar offense. 

A  similar  decision  was  also  rendered  by  the 
court  in  Brown  v.  State,  16  Ind.  496,  wherein 
the  defendant  was  convicted  of  malicious  tres- 
pass by  a  jury  of  eleven. 

In  People  v.  O'Neil,  48  Cal.  257,  258.  the 
court  reversed  the  verdict,  and  remanded  the 
case  for  a  new  trial,  in  a  conviction  of  ajssault 
with  Intent  to  commit  rape,  where  a  verdict  was 
rendered  by  a  jury  of  eleven,  bb  a  jury  in  a 
criminal  action  must,  within  the  meaning  of  the 
Constitution,  consist  of  twelve  men. 

In  Jackson  v.  State,  6  Blackf.  461,  a  convic- 
tion upon  an  indictment  for  riot  by  a  jury  of 
eleven  men  was  held  a  fatal  defect,  as  twelve 
were  required  by  law,  and  the  cause  was  there- 
fore remanded  for  a  new  trial. 

In  some  cases,  however,  a  conviction  of  an  of- 
fense of  the  higher  grade  by  a  jury  of  less  than 
twelve  has  been  upheld,  but  where  such  is  the 
case  It  will  be  found  that  the  validity  of  the  ver- 
dict is  based  upon  the  provisions  of  the  state 
Constitution  and  some  special  act  of  the  leg- 
islature passed  in  pursuance  of  the  same. 

The  case  of  State  v.  Worden,  46  Conn.  849, 
88  Am.  Rep.  27.  was  one  wherein  the  validity  of 
a  statute  providing  that  the  accused  might  elect 
to  be  tried  by  the  court  Instead  of  a  jury  was  in- 
volved. The  court  drew  a  distinction  between 
cases  occurring  under  such  a  statute,  and  those 
arising  under  statutes  providing  that  the  accused 
shall  be  tried  by  a  jury  of  less  than  twelve,  and 
also  pointed  out  the  distinction  which  existed  be- 
tween higher  and  lower  grades  of  crimes  in  such 
cases,  and  stated  that  such  statutes  had  In  many 
cases  been  held  constitutional. 

The  amended  Constitution  of  Florida,  which 
provides  that  "the  number  of  jurors  for  the 
trial  of  causes  in  any  court  may  be  fixed  by 
law,"  is  to  be  taken  as  qualifying  and  control- 
ling the  provision  in  the  original  Constitution, 
which  declares  that  the  right  shall  remain  in- 
violate, without  destroying  or  Infringing  the 
right  of  trial  by  jury,  and  therefore  a  jury  of 
six  in  all  offen&es,  other  than  capital  cases, 
prosecuted  by  indictment,  presentment,  or  In- 
lormation,  as  fixed  by  law.  Is  constitutional. 
Gibson  V.  State,  16  Fla.  291,  a  prosecution  for 
larceny. 

Laws  giving  exclusive  jurisdiction  to  courts 
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of  special  sessions  to  hear  and  determine 
charges  of  petit  larceny  not  charged  as  a  sec- 
ond offense  are  not  unconstitutional  as  depriv- 
ing the  accused  of  the  right  of  trial  before  a 
common-law  jury  of  twelve,  although  only  six 
Jurors  are  allowed  in  courts  of  special  ses- 
sions. People.  Comaford.  v.  Dutcher.  20  Hun,. 
241;  People,  Stetzer.  v.  Rawson,  61  Barb.  619. 

b.  Misdemeanort. 

In  misdemeanors  and  other  minor  offenses, 
upon  the  trial  of  which  the  defendant  was  not 
entitled  to  a  full  jury  of  twelve  at  common  law, 
the  courts  have  generally  held  that  the  ri^ht 
to  a  jury  of  twelve  men  Is  not  an  absolute  right 
secured  by  the  state  Constitutions.  There  are- 
cases,  however,  in  which  the  courts  have  held 
that  the  right  to  a  full  jury  of  twelve  men  ex- 
ists even  in  such  cases. 

The  Alabama  statute,  which  confers  on  a- 
county  court  jurisdiction  of  all  misdemeanors 
committed  in  the  county,  and  provides  for  the 
transfer  to  that  tribunal  of  all  indictments 
pending  and  untried  in  the  circuit  court,  and. 
providing  for  a  trial  of  such  cases  by  a  Jury  of 
eight  instead  of  twelve  persons,  with  the  right 
to  appeal  directly  to  the  supreme  court  only,  is 
contrary  to  the  provision  in  the  declaration  of 
rights  of  that  state,  which  provides  that  In  all 
prosecutions  by  indictment  the  defendant  should 
have  a  right  to  a  jury,  and  that  such  right 
shall  remain  inviolate,  as  such  declaration  pro- 
vides for  a  jury  of  twelve  men.  Collins  v.  State,. 
88  Ala.  212,  215. 

And  in  People  v.  Kennedy,  2  Park.  Crim.  Rep. 
812,  317,  it  is  said  that  the  constitutional  right 
to  a  tiial  by  jury  of  twelve  applies  in  the  case- 
of  a  misdemeanor,  as  at  the  time  of  the  adop- 
tion of  the  Constitution  the  right  existed  and  ex- 
tends to  any  offense  of  that  grade,  even  though* 
It  may  be  constituted  by  a  statutory  enactment 
subsequently  passed. 

But  in  State  v.  Borowsky,  11  Nev.  119.  127, 
a  case  of  misdemeanor,  the  court  distinguished' 
the  cases  of  llill  v.  People,  16  Mich.  354,  and 
Cancemi  v.  People,  18  N.  Y.  128,  npon  the* 
ground  that  in  those  cases  the  crime  charged 
against  the  prisoner  was  that  of  murder,  which 
was  a  felony,  and  the  weight  of  authority 
showed  that  in  prosecutions  for  misdemeanors 
the  court  might,  with  the  defendant's  consent, 
try  him  with  less  than  the  full  number  of  jurors. 

The  provision  of  the  South  Carolina  act  of 
December,  1866,  relating  to  the  trial  of  misde- 
meanors in  the  district  court  and  inferior 
courts  by  a  petit  jury  of  eight,  which  provides, 
"that  the  juries  in  the  district  court  shall  con- 
sist of  one  jury  of  eight  at  each  quarterly  ses- 
sion, and  the  Venire  therefore  shall  consist  of 
a  panel  of  sixteen."  passed  pursuant  to  the  pro- 
visions of  art.  9,  f  7.  of  the  Constitution  of 
South  Carolina  of  1865.  is  constitutional  and 
within  the  power  of  the  legislature  to  pass. 
State  V.  Starling,  15  Rich.  L.  120,  185. 

So,  an  act  of  the  legislature  providing  for  a 
Jury  of  less  than  twelve  in  a  recorder's  court 
upon  the  trial  of  minor  offenses  is  in  accordance 
with  the  common  law,  and  also  with  the  provi- 
sions of  La.  Const,  art.  103.  State  v.  Gntierres, 
15  La.  Ann.  190. 

And  the  constitutional  right  to  a  common- 
law  jury  of  twelve  does  not  apply  to  prosecu- 
tions for  violation  of  municipal  ordinances. 
Wong  V.  Astoria,  13  Or.  538. 

Other  courts  hold  that  the  right  extends  to 
all  cases  of  crimes,  and  that  the  right  was  se- 
cured to  the  offender  by  the  provisions  of  the 
state  Constitution  in  all  criminal  cases. 

I'he  case  of  Moore  v.  State,  Clegg,  72  Ind. 
858,  was  a  misdemeanor  prosecuted  before  a  jus- 
tice of  the  peace  and  a  jury  of  six,  in  which  the* 
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jn«tlce  granted  a  new  trial,  and  in  his  return  to 
tlie  alternative  writ  which  Issued  set  out  the 
proceedings  had  before  him  showing  a  yerdict 
by  six  Jurors ',  the  demand  of  the  state  for  judg- 
ment on  the  Terdict,  and  the  setting  aside  of 
the  yerdict  and  the  dismissal  of  the  case  by  him. 
The  court  held  the  proceedings  of  the  Justice 
In  the  case  as  tried  by  a  Jury  of  six  to  be  an 
absolute  nullity,  and  followed  its  prior  decision 
In  Brown  y.  State,  16  Ind.  496,  and  Allen  y. 
State,  54  Ind.  461. 

In  Work  y.  State,  2  Ohio  St.  206.  59  Am.  Dec. 
671,  675.  wherein  the  defendant  was  tried  for 
assault  and  battery  by  a  jury  of  six,  the  Ohio 
statAte  of  March  14.  1853,  defining  the  Juris- 
diction and  regulating  the  practice  of  probate 
courts,  was  held  unconstitutional  and  yold,  as 
it  was  beyond  the  powers  of  the  general  assem- 
bly to  impair  the  right  or  materially  change  the 
character  of  Jury  trial,  and  that  the  number 
of  Jurors  could  not  be  diminished,  or  a  yerdict 
authorized,  short  of  a  unanimous  concurrence 
of  all  the  Jurors. 

By  the  Indiana  statute  a  criminal  case  must 
be  tried  by  the  court  upon  an  agreement  by  the 
parties,  or  by  a  Jury  of  twelye  m^n.  Brown  y. 
State,  16  Ind.  496.  wherein  the  prisoner  was 
conylcted  of  malicious  trespass  by  a  Jury  of 
eleyen,  and  the  court  reversed  the  Judgment, 
and  remanded  the  cause  for  a  new  trial. 

And  by  the  West  Virginia  Bill  of  Rights,  art. 
3,  {  14.  of  the  state  Constitution,  the  trial  of 
misdemeanors  Is  to  be  by  twelve  men  unless 
otherwise  provided. 

e.  Oftenset  triable  in  fvstice^*  and  other  infe- 
rior courts. 

In  many  eases  the  legislature  has  conferred 
Jurisdiction  upon  inferior  courts  to  try  misde- 
meanor and  other  minor  offenses,  not  triable  by 
a  jory  of  twelve  under  the  common  law  as 
adopted  by  the  state  Constitutions,  by  a  Jury 
of  less  than  twelve,  and  the  validity  of  convic- 
tions under  such  statutes  has  often  been  con- 
tested. 

These  statutes  are  generally  held  to  be  con- 
stitutional and  within  the  power  of  the  state 
legislature  to  enact. 

The  validity  of  a  Jury  of  six  in  a  county  court 
as  constituted  by  the  Texas  Code  of  Criminal 
Procedure,  arts.  395.  708.  was  not  denied  In  the 
case  of  Marks  v.  State,  10  Tex.  App.  334,  836, 
bnt  the  case  turned  upon  the  question  of  the 
showing  of  the  record,  which  recited  the  name 
of  only  one  Juror.  On  this  account,  and  not  on 
the  ground  of  the  unconstitutionality  of  the 
statute,  the  verdict  was  set  aside  upon  a  convic- 
tion for  an  aggravated  assault. 

In  Work  v.  State,  2  Ohio  St.  296,  69  Am.  Dec. 
676,  677.  wherein  the  court  declared  against 
the  constitutionality  of  the  Jury  of  six  in  pro- 
ceedings for  the  offense  of  assault  and  battery 
in  the  probate  court,  the  court  stated  that  It 
did  not  Intend  to  imply  a  doubt  as  to  the  con- 
stitutionality of  an  act  allowing  Juries  before 
Justices  of  the  peace  composed  of  six  men.  for 
the  reason  that,  where  facts  were  to  be  found 
in  any  proceeding  In  which  a  Jury  was  not  re- 
quired by  the  common  law.  a  Jury  of  any  num- 
ber might  be  authorised  within  the  discretion  of 
the  legislative  body,  as  Juries  do  not  belong  to 
Inferior  courts  at  common  law,  and  that  so  long 
as  an  appeal  was  provided  for  to  common-law 
courts  from  their  determination  no  constitu- 
tional objection  could  arise  where  the  facts  were 
found  by  the  magistrate  or  by  the  aid  of  a  Jury 
of  any  number  of  men. 

So,  in  BIddle  v.  Com.  18  Serg.  A  R.  405,  411, 
It  Is  said  that  laws  giving  Jurisdiction  to  magis- 
trates, and  Justices  of  the  peace  in  certain  cases, 
are  made  for  the  purpose  of  promoting  Justice 
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and  leave  the  substance  of  the  trial  by  Jury 
unimpaired,  which  Is  all  that  is  required  by  the 
expression  in  the  Constitution  "trial  by  Jury 
shall  be  as  heretofore." 

An  act  of  the  state  legislature  making  offenses 
not  triable  by  a  full  Jury  of  twelve  men  at  the 
time  of  the  adoption  of  the  New  York  Constitu- 
tion triable  by  a  Justice  of  the  peace  and  a  Jury 
of  six,  is  constitutional.  People,  Murray,  v. 
New  York  City  &  County  Justices.  74  N.  Y.  406, 
407. 

The  case  of  Com.  v.  Seamans,  3  Law  Times,  N. 
S.  (Pa.)  133,  also  supports  the  constitutional- 
ity of  an  act  authorizing  the  trial  of  certain 
olfenses  before  a  Justice  of  the  peace  and  a  Jury 
of  six. 

In  Bryan  v.  State,  4  Iowa,  349.  362,  a  trial 
by  a  Jury  of  twelve  was  claimed  before  a  Justice 
of  the  peace  In  proceedings  under  the  Iowa  act 
for  the  suppression  of  Intemperance,  of  Janu- 
ary  22.  1855 ;  but  the  right  was  denied  and  the 
conviction  affirmed  on  the  ground  that  the  state 
law  might  make  offenses  of  inferior  grades  orig- 
inally cognizable  by  inferior  courts,  and  the 
state  Constitution  might  provide,  as  in  |  9,  art. 
1,  of  the  Constitution  of  that  state,  that  the  gen- 
eral assembly  might  authorise  trial  by  a  Jury  of 
a  less  number  than  twelve  men  in  such  inferior 
courts. 

A  similar  decision  was  rendered  in  State  v. 
Beneke,  9  Iowa,  203,  206.  In  another  prosecution 
before  a  justice  of  the  peace  for  the  sale^of  in- 
toxicating liquors  in  violation  of  the  Iowa  laws, 
Dec.  22.  185S. 

The  provisions  of  the  New  York  laws  of  1855, 
for  the  prevention  of  Intemperance,  pauperism, 
and  crime,  which  require  the  party  charged  with 
the  unlawful  sale  of  intoxicants  to  be  tried  by 
a  court  of  special  sessions  without  the  right 
to  give  bail  and  transfer  the  cause  to  another 
court,  deprive  him  of  a  right  to  trial  by  a  Jury 
as  guaranteed  by  the  Constitution,  as  the  offense 
therein  charged  Is  of  a  class  triable  by  Jury  at 
the  time  the  present  Constitution  was  adopted, 
although  not  so  when  the  earlier  Constitution 
was  adopted.  Wynehamer  v.  People,  13  N.  Y. 
378,  458. 

The  above  case  overrules  the  case  of  People, 
Booth,  V.  Fisher,  20  Barb.  652,  which  held  the 
statute  to  be  constitutional. 

Several  later  cases  hold  that  the  Constitution 
does  not  guarantee  a  Jury  of  twelve  in  courts 
of  special  sessions  for  the  reason  that  no  Jury 
was  provided  for  such  courts  until  the  year 
1824,  but  these  cases  do  not  mention  the  above 
case  of  Wynehamer  v.  People.  They  are,  how- 
ever, cases  In  which  the  accused  had  the  option 
of  giving  bail  and  transferring  his  case  to  an- 
other court  in  which  he  had  the  right  to  a  com- 
mon-law Jury  of  twelve.  They  are  therefore  dis- 
tinguished from  the  case  of  Wynehamer  v.  Peo- 
ple, although  in  these  cases  there  is  a  broad 
statement  to  tne  effect  that  the  constitutional 
provisions  do  not  apply  to  courts  of  special  ses- 
sions. 

It  has  been  stated  that  the  term  "Jury"  as 
used  in  the  New  York  Constitution  means  a 
common-law  Jury  of  twelve  men,  and  cannot  be 
taken  away  by  state  legislation,  and  therefore 
a  statute  giving  Justices  of  the  peace  the  right 
to  try  and  determine  a  complaint  of  assault  and 
battery  in  a  summary  manner,  whether  the  par- 
ty charged  requests  to  be  so  tried  or  not.  Is  un- 
constitutional, in  so  far  as  it  denies  the  person 
the  right  to  give  bail  for  his  appearance  and  to 
demand  a  Jury  trial  In  a  criminal  court  having 
Jurisdiction  of  the  cause.  People  v.  Carroll,  8 
Park.  Crlm.  Rep.  22.  People  v.  Kennedy,  2  Park. 
Crim.  Rep.  317,  followed. 

So.  in  People,  Murray,  v.  New  York  City  and 
County  Justices,  74  N.  Y.  406,  407,  wherein  the 
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defendant,  when  taken  before  a  police  Justice 
on  a  charge  of  assanlt  and  battery,  elected  to 
be  tried  by  a  court  of  special  sessions  of  the 
peace,  the  court  denied  that  he  had  the  consti- 
tutional ri^t  of  trial  by  Jury  for  the  reason 
that  the  Constitution  did  not  apply  to  the  petty 
oflfensea  triable  before  a  court  of  special  ses- 
sions, because  the  provision  of  the  Constitution 
was  that  "the  trial  by  Jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  remain 
iuTlolate  forever/'  and  the  right  to  a  trial  by  a 
jury  in  the  courts  of  special  sessions  did  not  ex- 
ist until  the  year  1824,  when  the  legislature 
provided  for  a  Jury  of  six. 

N.  Y.  Laws  18S4,  chap.  78,  which  pro- 
vides for  the  trial  by  a  Jury  of  six  on  the  trial 
and  punishment  of  persons  disturbing  religious 
meetings,  does  not  conflict  with  the  provisions 
of  the  New  York  state  Constitution,  as  prior  to 
its  adoption  such  cases  were  not  triable  by  a 
Jury.  People,  Eckler,  v.  Clark,  23  Hun,  374, 
376. 

The  Oklahoma  act  providing  for  Justices* 
courts  a  Jury  of  six  men.  and  giving  the  right 
of  appeal  to  a  district  court  where  a  Jury  of 
twelve  jnay  be  had.  Is  not  unconstitutional.  Col- 
lier V.  Territory,  2  Okla.  444. 

Again,  in  Lavery  v.  Com.  101  Pa.  560,  In  a 
conviction  for  assault  and  battery,  the  court 
upheld  the  constitutionality  of  the  Pennsylvania 
statute  of  May  1,  1861,  which  changed  the  mode 
of  criminal  procedure  in  Erie  and  Union  coun- 
ties, and  gave  Jurisdiction  to  a  Justice  of  the 
peace  and  a  Jury  of  six  in  certain  oflCenses. 

Upon  a  conviction  for  carrying  a  deadly  weap- 
on concealed  upon  his  person  the  defendant  Is 
not  entitled  as  an  absolute  right  to  a  trial  by  a 
Jury  of  twelve,  as,  under  the  provisions  of  S  10, 
art.  1,  8.  C.  Const.  1868,  cases  of  that  class 
may  be  tried  without  a  Jury.  State  v.  Will- 
lams,  40  S.  C.  373.  It  would,  however,  appear 
that  this  case  was  tried  by  a  Justice  without 
a  Jury. 

8o,  a  trial  before  a  recorder  and  a  Jury  of 
three  slave  holders  under  the  Louisiana  statute 
for  the  prevention  and  punishment  of  the  of- 
fense of  selling  liquors  to  slaves  is  constitu- 
tional, as  the  trial  Is  not  one  of  the  ordinary 
cases  of  trial  by  Jury  under  the  constitutional 
guaranty  of  an  Impartial  trial  by  Jury  of  the 
vicinage.     State  v.  Gutierrez,  15  La.  Ann.  190. 

In  the  above  case  the  court  stated  that  as 
the  mode  of  trial  prescribed  by  the  statute  had 
none  of  the  forms  and  solemnities  of  an  ordi- 
nary trial  by  Jury,  and  did  not  fall  under  the 
operation  of  the  constitutional  clause,  it  was 
unnecessary  to  express  any  opinion  on  the  ques- 
tion as  to  the  number  of  Jurors  required  to  con- 
stitute that  body,  either  at  common  law  or  by 
the  state  Constitution.  There  was,  however, 
a  dissenting  opinion  holding  that  the  act  was 
unconstitutional  for  the  reason  that  the  law 
neither  Intrusted  the  decision  of  the  cause  to 
the  recorder  alone  nor  provided  him  with  an 
Impartial  Jury  of  the  vicinage  as  known  to  the 
common  law  and  the  then  existing  and  prior 
Constitutions  of  that  state.  And  the  same  con- 
clusions were  reached  on  rehearing  with  the 
same  dissenting  opinion. 

On  a  trial  In  the  county  court  upon  an  Indict- 
ment for  gambling,  transferred  from  the  supe- 
rior court,  the  accused  is  not  entitled  to  a  Jury 
of  twelve,  but  to  a  Jury  of  six.  Grant  v.  State, 
80  Ga.  303. 

So,  in  Allen  v.  State,  61  Ga.  264,  a  convle- 
tlon  by  a  Jury  of  five  in  the  county  court  for 
▼agrancy  under  |  31  of  the  Georgia  act  of  1872, 
establishing  that  court,  and  the  amendatory  act 
of  1873,  was  upheld  as  constitutional  for  the 
reason  that  the  Georgia  Constitution  of  1868 
did  not  declare  that  the  right  of  trial  by  Jury, 
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"as  heretofore  used  in  this  state,  shall  remain 
inviolate,"  but  did  declare  that  the  right  of  trial 
by  Jury  "except  where  it  Is  otherwise  provided 
In  this  Constitution  shall  remain  inviolate," 
and  that  the  general  assembly  shall  provide  by 
the  law  for  the  selection  of  upright  and  intelli- 
gent persons  to  serve  as  Jurors. 

The  Georgia  Constitution  of  1868  expressly 
declared  that  a  Jury  of  seven  shall  be  a  lawful 
Jury  In  the  district  court  authorized  to  be  or- 
ganised by  it,  and  demonstrated  that  it  was  not 
Intended  that  there  should  be  a  Jury  of  twelve 
in  all  cases,  and  therefore  the  act  of  the  jgeneral 
assembly  establishing  the  county  court,  which 
provided  that  the  sheriflC  should  summon  a  Jury 
of  twelve  men  who  were  subject  to  Jury  duty, 
from  whom  the  defendant  and  the  state  should 
alternately  strike  until  but  five  Jurors  remained, 
who  should  compose  the  Jury,  is  constitutional. 
Allen  V.  State,  51  Ga.  264.  In  this  case  the 
court  expressed  no  opinion  as  to  the  right  of 
trial  by  a  common-law  Jury  of  twelve  men  on 
an  indictment  for  murder  or  in  cases  of  felony 
under  the  Georgia  Constitution  of  1868. 

And  a  Jury  of  five  in'  a  city  court  under  the 
Georgia  statute  regulating  the  practice  in  city 
courts  in  a  prosecution  for  keeping  a  faro  table, 
after  the  defendant's  demand  of  a  Jury  trial, 
cannot  be  assailed  as  unconstitutional  upon  the 
ground  that  the  provisions  of  the  state  Constltn-- 
tlon  subsequently  adopted  prohibit  a  Jury  of  less 
than  twelve,  especially  where  no  act  of  the  legis- 
lature has  been  passed  to  carry  it  into  effect  by 
any  practical  machinery  providing  for  a  Jury 
of  twelve.     Kneeland  v.  State,  62  Ga.  895,  397. 

The  same  conclusion  was  reached  in  the  later 
case  of  Downing  v.  State,  66  Ga.  110,  66  Ga. 
164,  in  which  the  prisoner  was  tried  In  the  city 
court  for  selling  kerosene  oil  contrary  to  the 
statute,  the  court  holding  a  Jury  of  five  constitu- 
tional, as  the  Constitution  of  1877  was  not  in- 
tended to  operate  upon  the  then  existing  system 
of  the  city  courts,  until  some  other  law  pro- 
vided otherwise. 

The  Illinois  act  to  aid  industrial  schools  for 
girls.  May  20,  1870,  Laws  1870,  p.  300.  which 
makes  provision  for  dependent  Infant  girls  who 
beg  or  receive  alms,  or  frequent  the  streets  and 
become  wanderers  or  vagrants  or  resort  to  im- 
proper houses,  and  provides  for  a  Jury  of  six, 
does  not  violate,  the  constitutional  provision 
that  the  right  of  trial  by  Jury  as  heretofore  en- 
Joyed  shall  remain  inviolate,  as  it  is  not  a  pro- 
ceeding according  to  the  course  of  the  common 
law  in  which  the  right  of  trial  by  Jury  is  guar- 
anteed, but  the  proceeding  is  a  statutory  one 
under  a  statute  enacted  since  the  adoption  of 
the  Constitution,  for  which  offense  the  enjoy- 
ment of  a  Jury  trial  did  not  exist  at  that  time. 
Ferrier's  Petition,  103  III.  367,  374,  42  Am.  Rep. 
10. 

These  statutory  provisions  must,  however, 
be  strictly  compiled  with,  and  no  verdict  will 
be  upheld  upon  a  conviction  under  the  same  un- 
less it  is  shown  that  the  statutory  provisions 
with  respect  to  the  number  of  such  Jury  have 
been  acted  up  to. 

So,  in  Stell  V.  State,  14  Tex.  App.  50,  a  case 
of  assault  and  battery  with  a  deadly  weapon, 
the  court  reversed  the  Judgment  in  the  county 
court,  which  recited  a  trial  by  "a  Jury  of  good 
and  lawful  men,"  naming  one  and  four  others, 
but  failed  to  disclose  how  such  a  Jury  was  im- 
paneled, upon  the  ground  that  it  was  the  express 
provision  of  the  Constitution  of  that  state,  art. 
1,  f  15,  "that  the  right  of  trial  by  Jury  shall  re- 
main inviolate,"  and  that  "the  legislature  shall 
pass  such  laws  as  may  be  needed  to  regulate 
the  same  and  to  maintain  Its  purity  and  effi- 
ciency," and  upon  the  further  ground  that  |  17 
of  art.  4  provided  that  "a  Jury  In  the  county 
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court  shall  conslBt  of  six  men,"  and  art.  505 
of  the  Code  of  Criminal  Procedure  declared, 
inter  alta,  that  **in  the  county  court  and  inferior 
courts  the  jury  shall  consist  of  six  men,"  and 
that  **In  the  county  court,  in  all  criminal  ac- 
tions, the  Jury  consists  of  six  men,  and  the  ver- 
diet  must  be  concurred  in  by  each  of  them." 

So,  whenever  any  of  such  statutes  contravene 
the  express  provisions  of  the  state  Constitutions 
they  will  be  declared  void,  and  the  proceeding 
had  under  them  will  be  set  aside.  Thus,  a  con- 
viction upon  an  indictment  for  using  abusive 
and  obscene  language  in  the  presence  of  a  fe- 
male, under  the  Alabama  statute  of  February 
20,  1889,  which  gave  Jurisdiction  to  county 
courts  in  all  misdemeanors,  and  provided  for 
their  transfer  thereto  from  the  circuit  court, 
and  allowed  a  trial  bv  eight  Jurors,  was  declared 
unconstitutional  in  Collins  v.  State,  88  Ala.  212, 
as  depriving  the  defendant  of  his  right  to  trial 
by  jury  guaranteed  by  the  Constitution. 

The  statute  in  question  In  the  above  case 
clearly  infringed  the  provisions  of  the  state 
Constitution  Inasmuch  as  such  Constitution  de- 
clared the  right  of  trial  by  Jury  to  be  Invio- 
late, and  that  in  all  prosecutions  by  indictment 
the  accused  shall  have  a  right  to  a  speedy  trial 
by  an  Impartial  Jury.  Ala.  Const.  1875,  art  1, 
SI  7,  12. 

In  State  v.  Cox,  8  Ark.  436,  441,  which  was 
a  conviction  of  assault  and  battery,  the  con- 
stitutionality of  the  act  of  December  16,  1846, 
defining  the  Jurisdiction  and  regulating  the  pro- 
ceedings of  Justices*  courts  in  cases  of  breach 
of  the  peace,  and  which  provided  that  the  cases 
mentioned  In  the  Constitution  might  be  prose- 
cuted and  punished  in  a  summary  manner  be- 
fore justices  of  the  peace,  and  limited  the  Jury 
in  such  courts  to  six,  was  involved.  The  act 
rested  for  support  upon  the  8d  amendment  of 
the  Arkansas  Constitution  adopted  in  1846, 
which  gave  the  general  assembly  power  to  con- 
fer such  Jurisdiction  as  it  might  deem  proper  on 
Justices  of  the  peace  in  all  matters  of  contract, 
covenant,  and  actions  for  the  recovery  of  fines, 
and  forfeitures  when  the  amount  claimed  did 
not  exceed  $100,  and  in  actions  and  proceedings 
for  assault  and  battery,  and  other  penal  offenses 
less  than  felony  punishable  by  fine  only.  The 
court  upheld  the  constitutionality  of  the  act  ex- 
cept so  far  as  the  11th  section  declared  that  the 
trial  "shall"  be  by  a  Jury  of  six  men,  and  made 
a  jury  of  six  compulsory,  thereby  leaving  the 
defendant  without  a  right  to  demand  a  full  Jury 
of  twelve  men  as  at  common  law  If  he  thought 
fit  to  exercise  that  option. 

In  this  case  also  the  court's  opinion  was 
founded  upon  the  theory  that  the  defendant's 
constitutional  right  to  a  full  Jury  of  twelve 
could  not  be  taken  away  from  him  except  by 
his  own  consent,  and  as  he  was  not  shown  to 
have  waived  the  right  or  to  have  consented  to 
the  verdict  of  a  less  jury  than  twelve,  but,  on 
the  other  hand,  demanded  a  full  Jury,  the  ver- 
dict was  set  aside  as  unconstitutional. 

A  trial  for  a  misdemeanor  by  a  Jury  of  six 
In  a  Justice's  court  under  a  state  statute  giving 
the  defendant  a  right  to  appeal  only  upon  find- 
ing sureties  Is  not  a  trial  by  Jury  as  guaranteed 
by  the  Minnesota  Constitution.  State  v.  Ever- 
ett, 14  Minn.  430,  444. 

So.  in  Pennsylvania  It  has  been  held.  In  pro- 
ceedings before  Justices  of  the  peace  In  criminal 
matters,  that  such  a  Justice  has  no  power  to 
hear  a  charge  of  an  aggravated  assault  and  bat- 
tery before  a  Jury  of  six,  and  that  In  such  a  case 
he  is  to  hear  the  case  on  the  complaint  of  the 
prosecutor,  and  either  bind  the  prisoner  over 
to  court  or  discharge  him.  Com.  v.  Mead,  5 
Law  Times  N.  8.  (Pa.)  123  :  8  Brightly's  Digest, 
pt.  1.  p.  4210. 
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The  Pennsylvania  statute  of  May  24,  1871, 
which  gives  concurrent  Jurisdiction  to  Justices 
of  the  peace  and  a  Jurv  of  six  with  the  quarter 
sessions  in  liquor  cases,  was  held  unconstitu- 
tional in  Com.  V.  Saal,  10  Phlla.  496,  as  the  of- 
fense was  made  a  misdemeanor  punishable  upon 
an  indictment  by  a  Jury  of  twelve  under  the 
colonial  laws  as  they  existed  at  the  time  of  the 
adoption  of  the  first  Constitution  in  that  state. 

v.  In  oivU  octionM, 

a.  Less  than  twelve  valiS. 

The  constitutionality  of  a  verdict  In  civil 
cases  by  less  than  the  common-law  Jury  of 
twelve  men  has,  however,  been  upheld,  especially 
In  cases  in  inferior  and  Justices'  courts  under 
the  statutes  of  some  of  the  states,  notwithstand- 
ing that  the  Constitutions  of  the  same  have  pro- 
vided that  the  right  shall  remain  inviolate. 

The  constitutionality  of  such  statutes  has 
generally  been  upheld  upon  the  ground  that 
Juries  did  not  form  any  part  of  the  machinery 
of  such  tribunals  at  common  law,  and  upon  the 
further  ground  that  in  such  cases  there  Is  an 
appeal  to  the  courts  of  common  law  where  the 
parties  are  entitled  to  a  trial  by  Jury  unless  the 
same  Is  waived. 

This  doctrine  will  be  found  admitted  by  the 
court  in  the  case  of  Vaughn  v.  Scade,  30  Mo. 
600,  605,  although  that  case  was  founded  upon 
the  constitutionality  of  a  verdict  of  a  Jury  of 
six  In  a  court  of  law  commissioners,  a  court  of 
record  In  which  a  Jury  of  less  than  twelve  could 
not  sit. 

In  Miller  v.  Lampson,  66  Conn.  432,  438,  the 
court  upheld  the  provisions  of  the  Connecticut 
statute.  S  1356,  Gen.  Stat.,  which  provides  for 
a  Jury  of  six  In  cases  of  summary  process  In  a 
Justice's  court  between  landlord  and  tenant,  al- 
though the  defendants  requested  a  Jury  of 
twelve  and  claimed  that  the  Constitution  guar- 
anteed the  right,  and  that  before  and  at  the 
time  the  Constitution  of  the  state  was  adopted 
he  could  not  be  deprived  of  his  property  unless 
upon  the  verdict  of  a  Jury  of  twelve. 

In  Kreuchl  v.  Dehler,  50  111.  176.  178,  the 
court  stated  that  a  statutory  provision  that 
"the  verdict  of  the  Jury"  should  be  an  indemnity 
In  an  action  in  trover  before  a  Justice  of  the 
peace  to  recover  personal  property  alleged  to 
have  been  taken  by  the  defendant  as  a  constable 
under  execution,  and  directing  that  the  Jury 
shall  consist  of  not  less  than  six  nor  more  than 
twelve  persons,  must  be  understood  as  absolute- 
ly prescribing  that  number  only  In  cases  where 
the  parties  were  not  present  to  agree  upon  a  less 
number ;  and,  further,  that  the  provisions  of  the 
statute  authorizing  the  constable  to  summon 
not  exceeding  twelve  jurors  by  consent  was  not 
to  be  considered  as  prohibiting  the  parties  from 
agreeing  upon  less  than  six,  as  the  legislature 
undoubtedly  Intended  to  prevent  more  than 
twelve  persons  being  called  from  their  business 
to  serve  upon  a  Jury,  but  to  allow  the  parties 
to  take  any  number  under  twelve  upon  which 
they  could  agree. 

So,  In  proceedings  before  Justices  of  the  peace 
a  Jury  may  consist  of  less  than  twelve  men,  as 
the  constitutional  provision  was  not  meant  to 
apply  to  cases  wherein  the  right  to  a  common- 
law  Jury  did  not  exist  prior  to  the  adoption  of 
the  Constitution.  Ward  v.  Farwell,  97  III.  593, 
614. 

And  a  statute  providing  for  a  Jury  of  six 
in  a  Justice's  court,  instead  of  a  Jury  of  twelve, 
Is  a  valid  enactment.  Rhodes,  Burford  Furni- 
ture Co.,  V.  Mattox,  135  Ind.  372,  376. 

So,  an  act  of  the  legislature  which  provides 
for  a  Jury  of  six  in  superior  courts,  but  does  not 
prohibit  the  right  to  a  Jury  of  twelve,  and  only 


54 


Utah  Suphbme  Court. 


Deo., 


/ 


provldea  that  certain  condttlons,  such  as  a 
deposit  of  money  to  pay  expenses,  shall  be  com- 
piled with  by  the  party  seeking  such  a  jury, 
does  not  conflict  with  the  provisions  of  the  Con- 
stitution of  Iowa,  i  9  of  the  Bill  of  Rights. 
Conners  v.  Burlington,  C.  R.  &  N.  R.  Co.  74 
Iowa.  383. 

The  provisions  of  Iowa  Laws  1880,  chap.  163, 
limiting  the  right  of  appeal  from  Justices'  courts 
and  a  jury  of  six  to  the  circuit  court  where  the 
amount  in  dispute  is  more  than  $25,  was  at- 
tacked in  the  case  of  Higgins  v.  Farmers*  Ins. 
Co.  60  Iowa,  50,  51,  upon  the  ground  that  they 
were  contrary  to  the  Constitution,  and  contra- 
vened the  right  to  a  trial  by  jury  which  was 
thereby  declared  to  be  inviolate ;  but  the  court 
upheld  the  same  as,  although  the  word  "Jury" 
as  used  In  the  1st  clause  of  art.  1,  Bill  of  Rights, 
was  used  In  the  sense  of  a  common-law  Jury,  yet 
It  was  qualliled  by  the  language  which  followed 
It,  which  gave  the  general  assembly  power  to 
authorize  a  "Jury"  of  less  than  twelve  in  In- 
ferior courts,  thus  Implying  that  the  word  was 
used  in  a  different  sense  In  such  last  paragraph. 

And  a  state  statute  which  creates  a  court  of 
small  claims  or  causes,  and  provides  that  in 
cases  where  property  levied  upon  is  claimed  by 
another  person  a  Jury  of  six  may  be  summoned 
to  try  the  title.  Is  constitutional.  Berry  v. 
Chamberlain,  53  N.  J.  L.  463.  . 

The  New  York  act  of  1857.  relating  to  district 
courts  in  the  city  of  New  York  which  give  Juris- 
diction in  such  courts  to  a  Justice  and  a  Jury  of 
six  in  actions  upon  the  charter,  ordinances,  and 
by-laws  of  the  corporation  of  the  city  of  New 
York,  or  the  statutes  of  the  state,  where  the 
penalty  does  not  exceed  $250,  does  not  violate 
the  constitutional  right  to  a  trial  of  the  issue 
by  a  common-law  Jury  of  twelve,  for  the  reason 
that  by  subdlv.  3,  f  3,  of  the  act,  the  defend- 
ant has  a  right  at  any  time  after  issue  Joined 
and  before  trial  to  remove  the  cause  to  the  com- 
mon pleas,  and  to  have  a  trial  by  a  Jury  of 
twelve  upon  executing  an  undertaking  with  one 
or  more  sureties  to  pay  any  Judgment  recovered 
against  him  in  the  court.  People,  Metropolitan 
Bd.  of  Health,  v.  Lane,  55  Barb.  168,  178.  Un- 
der the  act  mentioned  in  the  above  case  the 
Justice  only  had  Jurisdiction  to  summon  a  Jury 
of  six. 

So.  it  has  been  held  that  {  53  of  the  New  York 
Code  of  1861,  as  amended,  which  extended  the 
Jurisdiction  of  the  Justices  of  the  peace  to  actions 
of  replevin,  is  constitutional,  although  it  trans- 
fers such  cases  from  courts  of  record,  in  which 
the  Jury  consists  of  twelve  men,  to  Justices' 
courts,  wherein  only  six  Jurors  are  required. 
Knight  V.  Campbell,  62  Barb.  16.  In  this  case, 
however,  there  was  a  dissenting  opinion  by  Mul- 
lln,  P.  J. 

In  the  above  case  It  is  said  that  the  fact  that 
all  three  of  the  Constitutions  of  the  state  of 
New  York  contained  similar  provisions  respect- 
ing the  right  to  trial  by  Jury,  and  to  its  remain- 
ing inviolate  forever,  together  with  the  fact 
that  nothing  had  been  more  common  than  for 
the  legislature,  under  each  and  all  of  such  Con- 
stitutions, to  exercise  the  power  of  altering  and 
enlarging  the  Jurisdiction  of  inferior  tribunals, 
such  as  Justices'  courts,  and  of  authorizing 
them  to  try  actions  and  classes  or  kinds  of  ac- 
tions with  a  Jury  of  six  men,  which  before  were 
triable  only  in  a  court  of  record  by  a  Jury  of 
twelve  men.  was  of  great  weight  in  favor  of  Its 
constitutionality,  and  one  which  ought  to  be 
conclusive  as  to  the  true  construction  and  mean- 
ing of  the  constitutional  provision  in  this  regard. 

And  in  Norton  v.  McLeary,  8  Ohio  St.  205, 
208,  a  civil  action  brought  before  a  Justice  of 
the  peace  on  a  promissory  note,  the  court  up- 
held the  constitutionality  of  the  Ohio  statute 
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of  May  1,  1854,  which  extended  the  Jarisdictlon 
of  Justices  of  the  peace  In  civil  cases,  and  pur* 
ported  to  give  such  Justices  concurrent  Jurisdic- 
tion with  the  court  of  common  pleas,  although 
it  made  no  provision  for  a  trial  by  a  Jury  of 
twelve. 

Where,  by  the  provisions  of  the  act  In  force 
at  the  time  the  Jury  was  selected  and  served 
with  process  in  the  case,  a  Jury  of  twelve  men 
was  legal  before  a  justice  of  the  peace,  and  after 
the  Jury  had  been  selected  and  served,  but  be- 
fore the  day  of  trial,  an  act  was  passed  abolish- 
ing a  Jury  of  twelve,  and  substituting  a  Jury 
of  six  men  as  a  legal  Jury  before  a  Justice,  the 
court  held  that  It  was  settled  in  that  state  that 
the  constitutional  provision  In  reference  to  the 
trial  by  Jury  did  not  apply  to  trials  before  just- 
ices of  the  peace,  and  it  was  therefore  a  subject 
over  which  the  legislature  had  control,  and  that 
the  legislative  power  to  reduce  the  number  of 
Jurors  from  twelve  to  six,  as  was  done  by  the 
Ohio  statute  of  March  4.  1876,  could  not  be 
questioned.  The  court  therefore  reversed  the 
Judgment,  as  the  Justice  had  no  legal  authority 
to  impanel  a  jury  of  twelve.  Warner  v.  Balti- 
more &  O.  R.  Co.  31  Q^io  St.  265,  268. 

A  statute  authorizing  the  appointment  of  a 
Jury  of  six  men  to  ascertain  and  determine  out 
of  court  the  amount  of  damage  to  property  done 
by  a  mob  is  constitutional.  Re  Pennsylvania 
Hall,  5  Pa.  204. 

In  this  case,  the  court  based  its  decision  upon 
the  ground  that  although  the  state  Constitution 
guaranteed  that  the  right  to  trial  by  Jury  should 
be  *  as  heretofore"  In  all  civil  and  criminal  cases 
In  court,  and  should  remain  inviolate,  yet  the 
mode  of  ascertaining  damages  in  cases  similar 
to  the  one  then  before  the  court  had  been  used 
by  the  legislature  both  before  and  since  the 
adoption  of  the  state  Constitution,  and  in  a 
great  variety  of  cases,  and  therefore  there  was 
no  change  in  the  right  of  trial  by  Jury. 

The  3d  section  of  the  Colorado  statute  of 
February  13,  1874,  provides  that  "all  Issues  of 
fact  in  said  probate  courts  shall  be  tried  by  a 
Jury  of  six  men.  unless  both  parties  waive  a 
trial  by  jury,"  etc.,  and  "section  4  of  said  act 
further  provides  that  if  at  any  time  before 
the  calling  of  the  cause  for  trial,  and  before 
any  venire  shall  have  Issued,  either  party  shall 
demand  a  trial  by  a  jury  of  twelve  men,  a  Jury 
of  twelve  men  shall  be  summoned  and  Impaneled, 
but  the  party  demanding  the  same  shall  be  re- 
quired to  advance  and  pay  Into  court  the  sum 
of  $20  at  the  time  of  making  such  demand." 

In  No.  5  Min.  Co.  v.  Bruce.  4  Colo.  293,  296. 
an  action  to  recover  for  work  done,  the  court 
construed  the  above  provisions  of  the  statute 
as  implying  that  the  trial  should  be  had  by  a 
Jury  of  six  men.  unless  a  trial  by  Jury  should 
be  waived  by  both  parties,  or  unless  one  party 
or  the  other  demanded  a  trial  by  a  Jury  of 
twelve,  and  that  as  the  record  did  not  show  that 
a  jury  was  waived,  nor  that  a  Jury  of  twelve 
was  demanded  by  either  party,  the  case  was 
properly  tried  by  a  Jury  of  six. 

In  Rhodes  Burford  F'urnlture  Co.  v.  Mattox, 
135  Ind.  372,  375,  It  was  sought  to  enjoin  a 
Judgment  recovered  before  a  Justice  of  the  peace, 
upon  the  ground  that  the  cause  was  tried  by  a 
Jury  of  twelve  instead  of  six,  as  required  by 
I  209  of  Elliott's  Supp.  Ind.  Stat.,  and  that  the 
Judgment  was  therefore  void,  but  the  court  re- 
fused the  relief,  as  such  a  Judgment  could  not  be 
collaterally  attacked  in  that  manner,  for  the 
reason  that  so  long  as  the  Irregularity  did  not 
deprive  the  court  of  Jurisdiction  over  the  sub- 
ject or  the  parties,  its  Judgment,  though  the 
proceedings  leading  up  to  It,  and  the  Judgment 
itself,  were  erroneous,  nevertheless  If  Jurisdic- 
tion remained,  was  not  void. 
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In  Clark  y.  Splcer,  6  Kan.  440,  447,  an  action 
of  trespass  to  recover  damages  against  the  de- 
fendant, a  justice  of  the  peace,  for  alleged  error 
In  trying  the  plaintiff  criminally  for  misconduct 
In  office  as  school  director  before  a  jury  of  six 
men,  the  court  stated  the  question  depended 
upon  whether  |  2  of  chap.  49  of  the  Kansas 
Xaws  of  18C7,  p.  81,  was  constitutional  or  not, 
but  It  did  not  decide  the  question,  as  the  juris- 
diction of  the  justice  did  not  depend  upon  the 
constitutionality  of  the  section,  for  the  reason 
that  he  had  jurisdiction  of  both  the  defendant 
and  the  subject-matter  of  the  action  whether  the 
section  was  constitutional  or  not,  and  that  in 
determining  the  question  whether  the  plaintiff 
should  be  tried  by  a  Jury  of  six  or  by  a  Jury  of 
twelve  men,  he  acted  Judicially,  and  therefore, 
no  matter  whether  he  erred  or  not,  he  was  not 
liable. 

An  action  In  debt  to  recover  $40,  wherein 
plaintiff  files  a  demand  for  |6,  and  defendant 
files  a  plea  setting  out  a  note  for  $33,  may  be 
tried  by  a  jury  of  twelve  men  instead  of  six. 
as  required  by  N.  J.  Bev.  Laws,  p.  634,  and  the 
Supplement,  |  4,  p.  772,  known  as  the  small 
cause  act,  as  the  plaintiff's  demand  is  less  than 
$16,  and  the  defendant's  more  than  that  amount. 
Jones  V.  Oliver,  7  N.  J.  IJ.  149. 

b.  Invalid. 

In  civil  actions  also  the  state  Constitutions 
make  twelve  jurors  necessary  for  a  jury  trial 
where  a  party  was  entitled  to  a  common-law 
Jury  of  twelve  at  the  time  of  the  adoption  of 
such  Constitutions. 

This  construction  was  adopted  by  the  court  In 
the  case  of  Enderman  v.  Ashby.  Sneed  (Ky.) 
53.  wherein  un  act  of  the  general  assembly  of 
Kentucky  of  1792,  which  prohibited  the  deal- 
ing with  slaves  without  the  consent  of  their 
owners,  and  gave  an  action  before  a  justice  of 
the  peace  for  the  recovery  of  four  times  their 
value,  was  held  to  be  unconstitutional  as  depriv- 
ing the  defendant  of  a  right  to  a  trial  by  a  jury 
in  a  case  In  which  prior  to  the  Constitution  he 
was  entitled  to  it. 

And  in  Ross  v.  Neal,  7  T.  B.  Mon.  407,  408.  It 
was  held  that  a  jury  of  less  than  twelve  would 
vitiate  a  verdict  in  an  action  for  malicious 
prosecution. 

So.  In  Tabor  v.  Cook.  15  Mich.  322,  325,  the 
provision  of  the  state  Conetltution  was  con- 
strued as  showing  the  Intention  to  preserve  to 
parties  the  right  to  have  their  controversies 
tried  by  jory  In  all  cases  where  the  right  then 
existed,  and  as  shewing  that  suitors  could  not 
be  constitutionally  deprived  of  the  right,  except 
where.  In  civil  esses,  they  voluntarily  waived  it 
by  falling  to  demand  the  same  as  pointed  out 
by  the  legislature. 

The  doctrine  declared  In  this  case  Is  also 
borne  out  by  the  later  cases  of  Van  Sickle  v. 
Kellogg,  19  Mich.  49,  52;  Paul  v.  Detroit,  32 
Mich.  108,  114;  Swart  v.  Kimball,  43  Mich. 
443,  448. 

And  In  such  cases  It  Is  the  common^law  jury 
of  twelve  men  that  Is  meant.  McRae  v.  Grand 
Rapids.  L.  &  D.  R.  Co.  93  Mich.  309,  405,  17  L. 
R,  A.  750. 

And  a  statute  authorising  courts  to  discharge 
some  of  the  Jurors  who  have  been  Impaneled 
in  a  cause  If  they  are  unable  to  attend,  and  to 
proceed  with  the  trial,  and  take  a  verdict  with 
less  than  twelve  jurors,  but  which  does  not  au- 
thorize a  jury  of  less  than  twelve  to  be  impan- 
eled In  the  first  Instance,  violates  the  Michigan 
constitutional  right  of  "trial  by  jury,"  and  Is 
not  within  another  provision  of  the  Constitution 
that  "the  legislature  may  authorize  a  trial  by 
a  Jury  of  a  less  number  than  twelve,"  since  the 
legislative  power  cannot  be  delegated  to  the 
court-  Ibid. 
45  L.  R.  A. 


In  Mississippi  a  jury  of  less  than  twelve  In 
civil  actions  on  contracts  Is  void.  Tillman  v. 
Allies.  6  Smedes  &  M.  373,  43  Am.  Dec.  520. 

And  In  Dixon  v.  Richards,  2  How.  (Miss.) 
771.  which  was  an  action  In  assumpsit,  the 
court  reversed  a  judgment  on  a  verdict  by 
eleven  jurors,  and  remanded  the  cause  oh  the 
ground  that  a  jury  must  consist  of  twelve  men. 

And  the  same  construction  Is  placed  upon  the 
provisions  of  the  Missouri  Constitution,  the 
constitutional  provision  meaning  a  jury  of 
twelve  men  whose  verdict  must  be  unanimous. 

This  was  early  decided  In  that  state.  In  the 
case  of  Bank  of  Missouri  v.  Anderson,  1  Mo. 
174,  175,  In  which  the  right  to  a  jury  of  twelve 
men  was  upheld  In  proceedings  by  way  of  mo- 
tion In  a  summary  manner,  under  {  27  of  the 
bank  charter,  which  provided  the  summary 
remedy. 

The  above  decision  was  followed  In  Vaughn 
V.  Scade.  30  Mo.  600.  603.  In  which  the  court 
reversed  the  verdict  of  six  jurors.  In  an  action 
for  damages.  In  the  law  commissioner's  court, 
which  was  a  court  of  record. 

So,  In  Foster  v.  Kirby,  31  Mo.  496,  498,  which 
was  an  action  originally  commenced  In  a  jus- 
tice's court  and  appealed  to  the  law  commission- 
er's court,  where  a  jury  of  twelve  was  refused, 
the  court  reversed  the  judgment  on  the  ground 
of  such  refusal,  and  followed  Its  prior  decision 
In  Vaughn  v.  Scade,  30  Mo.  600,  as  a  court  of 
law  commissioners  Is  a  court  of  record  In  which 
the  defendant  is  entitled  to  a  jury  of  twelve. 

The  above  decisions  were  followed  by  the 
court  In  the  subsequent  case  of  Aka  v.  Anderson, 
34  Mo.  74  ;  and  also  in  Henning  v.  Hannibal  & 
St.  J.  R.  Co.  35  Mo.  408,  and  Scott  v.  Russell, 
39  Mo.  407,  409.  which  latter  cases  hold  that 
on  appeals  from  justices  of  the  peace  to  the  cir- 
cuit court  the  defendant  there  should  be  entitled 
to  a  trial  by  twelve  men. 

So,  a  trial  by  a  jury  of  six  under  the  provi- 
sions of  the  New  Jersey  seizure  laws  was  held 
unconstitutional  In  the  unreported  case  of 
Holmes  v.  Walton,  cited  In  State  v.  Parkburst, 
9  N.  J.  L.  549. 

And  under  the  New  Jersey  laws  of  June  6, 
1782.  a  demand  for  £6  must  be  tried  by  a  Jury 
of  twelve,  and  a  verdict  of  six  will  therefore  be 
reversed,  even  though  the  parties  consent  to  a 
trial  by  six.  Parker  v.  Munday,  1  N.,  J.  L.  70. 
This  decision  is  based  on  the  fact  that  the  stat- 
ute expressly  says  that  the  jury  must  consist  of 
twelve  men. 

So,  in  Brlant  v.  Russell,  2  N.  J.  L.  185,  the 
court  ordered  the  judgment  reversed  on  certio- 
rari as  the  record  showed  that  the  cause  was 
tried  by  eleven  jurors. 

And  in  Mitten  v.  Smock,  3  N.  J.  L.  470,  It  Is 
held  that  a  verdict  rendered  by  six  jurors  Is  in- 
valid, even  If  the  parties  consent. 

Again,  the  court  reversed  the  Judgment  in 
Ashcroft  V.  Clark,  5  N.  J.  L.  577,  as  the  demand 
wa.<i  for  over  $50  and  the  trial  was  by  a  Jury  of 
six  men. 

Prior  to  the  New  York  Constitution  of  1846, 
replevin  was  one  of  the  causes  of  action  In  which 
a  Justice  of  the  peace  had  no  Jurisdiction,  and 
which  was  only  cognizant  by  a  court  of  record 
and  a  Jury  of  twelve :  and  therefore  under  the 
New  York  Laws  of  1860,  giving  Jurisdiction  In 
Justices'  courts  wherein  the  jury  is  limited  to 
six  men,  if  a  jury  Is  demanded  by  a  defendant 
in  an  action  of  replevin,  the  Justice  must  dis- 
miss such  action  as  he  Is  without  Jurisdiction, 
and  cannot  summon  a  jury  of  six.  Baxter  v. 
Putney,  37  How.  Pr.  140.  143. 

So.  In  Knight  v.  Campbell.  62  Barb.  16,  26. 
which  was  an  action  of  a  similar  nature,  the 
same  question  arose,  and  it  was  stated  that  as 
Justices'  courts  were  a  well-known  and  estab- 
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llflhed  part  of  the  Indicia)  system  at  the  adop- 
tion of  the  Constitution  of  New  York,  it  was 
scarcely  possible,  and  gaite  improbable,  that  the 
Constitution  was  not  intended  to  embrace  Juries 
in  Justices'  courts  as  '^heretofore  used." 

A  Judgment  was  reversed  where  the  case  had 
been  tried  by  eleven  Jurors,  ih  Whitehurst  ▼. 
Davis,  8  N.  C.   (2  Hayw.)  118. 

A  verdict  of  less  than  twelve  Jurors  in  the 
county  court  in  a  contested  will  case,  although 
not  void,  is  erroneous,  and  may  be  appealed 
from,  where  the  recora  shows  only  eleven  Jurors. 
M'Donald  v.  M'Donald,  5  Yerg.  810. 

Upon  a  petition  by  an  insolvent  debtor  under 
chapter  143  of  the  Washington  Code,  for  his 
discharge^  which  is  objected  to  on  the  ground 
of  fraud,  a  Jury  must  be  composed  of  twelve 
men,  and  a  verdict  rendered  by  six  men  or  any 
number  less  than  twelve  is  of  no  effect  what- 
ever; and  f  2033,  which  provides  for  submis- 
sion of  such  a  question  to  a  Jury  of  less  than 
twelve,  is  unconstitutional.  Thomas  y.  Hilton, 
8  Wash.  Terr.  365,  867. 

In  this  case,  however,  there  was  a  dissenting 
opinion  by  Justice  Langford.  to  the  effect  that 
the  section  in  question  provided  that  the  trial 
should  be  by  a  Jury  of  not  less  than  six,  and 
did  not  in  terms  provide  that  the  Jury  should 
be  of  six,  and  that  by  construing  the  section  to 
mean  that  the  trial  might  be  by  six  Jurors,  un- 
less twelve  were  demanded,  the  section  might 
stand  with  the  Constitution,  as  the  statute  was 
capable  of  two  different  constructions,  one  of 
which  was  consistent  with  the  Constitution  and 
the  other  not,  and  therefore  the  consistent  con-, 
struction  ought  to  stand. 

And  the  Wisconsin  statute,  giving  the  county 
court  Jurisdiction,  and  providing  for  a  Jury  of 
six,  is  unconstitutional  and  void,  as  the  con- 
stitutional right  to  a  trial  by  a  Jury  of  twelve 
extends  to  cases  within  the  Jurisdiction  of  the 
county  court,  and  cannot  be  waived  either  di- 
rectly or  indirectly.  May  v.  Milwaukee  &  M. 
B.  Co.  8  Wis.  219 ;  Norval  v.  Rice,  2  Wis.  22. 

In  Tredymmock  v.  Perrymann,  Cro.  Car.  259, 
it  was  held  that  a  custom  to  try  causes  In  an 
.  inferior  court  by  six  Jurors  instead  of  twelve 
was  bad.     In  this  case  the  action  was  in  debi. 

And  the  same  decisions  are  arrived  at  in  con- 
struing the  provisions  of  the  7th  Amendment  to 
the  Constitution  of  the  United  States  relating 
to  trial  by  Jury  In  civil  cases. 

The  Arizona  statute  of  1891  (Sess.  Laws 
1891,  p.  71,  I  1)  has  been  held  to  conflict  with 
U.  S.  Rev.  Stat.  S  1868,  which  authorises  In 
the  territories  a  commingling  of  common  law 
and  chancery  Jurisdiction  in  the  territorial 
courts,  and  a  uniform  course  of  proceeding  in 
all  cases  legal  or  equitable,  and  also  provides 
that  **no  person  shall  be  deprived  of  the  right 
of  trial  by  Jury  in  cases  cognizable  at  common 
law."  It  was  also  said  to  be  in  conflict  with 
the  7th  Amendment  to  the  Constitution,  which 
provides  that  "In  suits  at  common  law  where  the 
value  In  controversy  shall  exceed  $20,  the  right 
of  trial  by  Jury  shall  be  preserved,"  as  that 
means  twelve  Jurors  and  unanimity  in  finding 
a  verdict.     Carroll  v.  Byers  (Ariz.)  86  Pac.  499. 

The  Montana  statute  of  January  15,  1869, 
which  provides  that  "In  all  civil  cases,  if  three 
fourths  of  the  Jurors  agree  upon  a  verdict,  It 
shall  stand,  and  have  the  same  force  and  effect 
as  If  agreed  upon  by  the  whole  of  the  Jurors," 
was  held  unconstitutional  in  Klelnschmldt  v. 
Dunpby,  1  Mont.  118.  as  in  conflict  with  the 
provisions  of  the  United  States  Constitution  re- 
lating to  the  trial  by  Jury  of  suits  at  common 
law  where  the  value  is  over  $20.  This  decision 
was  reversed  on  other  grounds  in  Dunphy  v. 
Klelnschmldt,  11  Wall.  610,  20  L.  ed.  223. 

But  a  similar  territorial  statute  authorizing 
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a  verdict  by  the  concurrence  of  nine  oi*  more 
members  of  the  Jury  was  afterwards  held  by 
the  Supreme  Court  of  the  United  States  to  vio- 
late the  constitutional  right  to  a  trial  by  a  Jury. 
American  Pub.  Co.  v.  Fisher,  166  U.  S.  464,  41 
L.  ed.  1079,  Reversing  10  Utah,  147. 

And  in  cases  where  the  legislature  has  con- 
ferred Jurisdiction  upon  inferior  courts  to  try 
civil  causes  by  a  Jury  of  less  than  the  common- 
law  number,  it  will  be  found  that  the  provisions 
thus  made  must  be  strictly  complied  with,  and 
they  will  not  be  taken  as  conferring  Jurisdic- 
tion or  power  to  try  with  a  Jury  of  less  than 
twelve,  upon  courts  not  expressly  named  or  des- 
ignated by  the  statute  giving  the  power. 

In  Helvenstine  v.  Yantis,  88  Ky.  695,  it  was 
held  that  the  Kentucky  act  of  February  11, 
1880,  providing  "that  Juries  In  Justices',  police, 
and  quarterly  courts  may  consist  of  six  men," 
did  not  embrace  county  courts,  and  therefore 
the  county  Judge  erred  in  forcing  a  defendant  to 
be  tried  with  six  Jurors  for  violation  of  the  local- 
option  law,  but  as  the  error  was  Judicial,  and 
entitled  the  appellant,  under  |  362  of  the  Ken- 
tucky Criminal  Code,  to  an  appeal  to  the  circuit 
court,  where  the  case  would  be  tried  de  novo  by 
twelve  Jurors,  it  would  not  be  treated  as  void 
in  a  proceeding  to  enjoin  its  enforcement. 

In  Jackson  v.  J.  A.  Coates  &  Sons  (Tex.  Civ. 
App.)  43  S.  W.  24,  the  court  held  that  where 
the  Constitution  prescribes  that  the  Jury  shall 
be  composed  of  a  certain  number  of  men,  and 
does  not  give  authority  for  a  verdict  by  a  less 
number,  the  trial  court  has  no  right  to  author- 
ize such  a  course  over  the  protest  of  either 
of  the  parties  litigant. 

So,  such  statutes  have  In  some  cas^  been 
construed  as  meaning  a  Jury  of  the  number 
specified  therein,  and  no  more  nor  less. 

lu  Rhodes  Burford  Furniture  Co.  v.  Mattox, 
135  Ind.  372,  376,  It  is  said  that  a  trial  before 
a  Justice  of  the  peace  in  a  civil  cause  with  a 
Jury  of  twelve  Instead  of  six,  as  required  by  Ind. 
Stat,  f  299,  Elliott's  Supp.,  is  an  irregularity, 
and  therefore  an  error. 

Where  a  sealed  verdict  by  six  Jurors  was  re- 
turned, but  one  of  them  failed  to  appear  when 
court  convened,  the  court  held  that  except  by 
consent  the  verdict  could  only  be  rendered  by  a 
full  Jury,  and  that  the  verdict  of  the  five  Jurors 
was  not  valid,  and  could  not  be  received  by  the 
court.  Bishop  v.  Mugler,  33  Kan.  145.  In  this 
case  a  mandamus  to  compel  the  Justice  was  re- 
fused. 

VI.  The  power  of  i?ie*le0Ulaiur6, 
'a.  General  doctrine. 

The  control  of  the  legislature  over  the  number 
of  Jurors  requisite  to  form  a  legal  verdict  de> 
pends  upon  the  question  whether  the  right  to- 
a  trial  by  a  Jury  of  twelve  men  in  the  particular 
qase  existed  at  the  date  of  the  adoption  of  the 
state  Constitution,  and  also  upon  the  provisions 
of  the  state  Constitution  regarding  the  same. 
The  Constitution  In  some  states  gives  express 
power  to  the  legislature,  and  makes  provision, 
for  the  number  of  Jurors  requisite  to  constitute 
a  Jury,  and  to  render  a  valid  verdict. 

The  general  doctrine,  however,  would  seem  to> 
be  that,  if  the  case  is  one  In  which  the  defend- 
ant had  at  the  time  of  the  adoption  of  the  state 
Constitution  a  legal  right  to  be  tried  by  a  com- 
mon-law Jury  of  twelve  men,  then  the  legisla- 
ture csnnot  by  any  legislative  enactment  Inter- 
fere with  or  abridge  the  right  which  was  fully 
secured  to  him  by  the  common  law  at  the  time 
of  the  approval  of  the  state  Constitution,  and 
which  right  was  further  guaranteed  to  him  by 
such  Constitution.  If,  on  the  other  hand,  the 
right  to  a  trial  by  a  common-law  Jury  of  twelve 
men  was  not  so  secured  to  him,  and  did  not  ex- 
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1st  at  the  time  the  itate  Constitution  waa  adopt- 
ed, then  it  is  within  the  power  of  the  state  leg- 
ialature  to  control  and  make  provisions  for  reg- 
ulating the  trial  by  jnry  in  such  cases,  and  any 
statutes  or  enactments  dealing  with  the  number 
and  agreement  of  jurors  in  such  cases  will  be 
upheld. 

And  in  deciding  upon  questions  Involylng  such 
a  right  the  Constitution  itself  must  be  looked 
to  as  the  paramount  law,  and  such  an  operation 
must  be  given  to  the  acts  of  the  legislature  as 
shall  accord  with  its  clear  and  obvious  import. 
Carson  v.  Com.    1  A.  K.  Marsh.  290. 

The  above  statement  of  the  extent  of  the 
legislative  power  is  fully  supported  by  the  Opin- 
ion of  the  Justices,  41  N.  H.  650,  561,  wherein 
it  is  stated  that  the  legislature  has  no  power 
so  to  change  the  law  in  relation  to  Juries,  and  to 
provide  that  petit  Juries  may  be  composed  of  a 
less  number  than  twelve,  nor  to  provide  that  a 
number  of  the  petit  Jury  less  than  the  whole 
number  can  render  a  verdict,  in  any  case,  where 
the  Constitution  gives  to  the  party  a  right  to 
a  trial  by  Jury. 

It  is  further  supported  by  the  ruling  of  the 
court  in  People  v.  Kennedy,  2  Park.  Crim.  Rep. 
312,  818.  and  in  People  v.  Carroll,  8  Park. 
Crim.  Rep.  22.  24,  wherein  it  is  said  that  it  is 
no  answer  to  say  that  his  offense  did  not  exist 
at  the  time  the  Constitution  took  eflCect,  but 
bad  been  since  created  by  statute,  and  if  the  of- 
fense be  such  that  it  would  have  been  entitled 
to  a  trial  by  Jury,  if  created  before  the  Consti- 
tution was  adopted,  he  cannot  be  deprived  of 
the  same  right  when  created  afterwards. 

In  passing  upon  the  constitutionality  of  the 
Ohio  act  of  March  14,  1868,  relating  to  a  Jury 
of  six  in  the  probate  court,  the  court,  in  Work 
▼.  State.  2  Ohio  St.  296,  69  Am.  Dec.  671,  686, 
stated  that  whenever  the  Constitution  names 
and  establishes  Institutions  or  proceedings,  Its 
trae  characteristics  and  essential  features  must 
be  sought  from  the  system  of  law  from  which 
It  is  taken,  and  it  cannot  be  materially  changed 
by  the  general  assembly ;  and  further,  that  it 
is  beyond  the  power  of  such  assembly  to  Impair 
the  right,  or  to  materially  change  the  character 
of  the  right,  to  trial  by  Jury  as  provided  for  by 
the  state  Constitution. 

In  this  case  the  court  declared  the  above- 
mentioned  statute  unconstitutional,  and  the  con- 
viction of  the  defendant  of  the  offense  of  assault 
and  battery  by  a  Jury  of  six  was  therefore  set 
aside. 

These  principles  were  further  upheld  by  the 
same  court  in  the  later  case  of  Lehman  v.  Mc- 
Bride.  16  Ohio  St.  678,  680. 

And  in  such  cases  any  act  of  the  legislature 
which  provides  for  a  trial  by  any  other  than  a 
common-law  Jury  of  twelve  men  is  unconstitu- 
tional, and  any  act  which  requires  or  authorizes 
such  trial  is  a  violation  of  one  of  the  essential 
elements  of  the  Jury  referred  to  in,  and  se- 
cured by,  the  Constitution.  McGill  v.  State,  34 
Ohio  St.  228,  254. 

The  same  in  effect  are  the  decisions  in  Stokes 
▼.  People,  68  N.  Y.  164,  172,  18  Am.  Rep.  492, 
and  Plimpton  v.  Somerset,  88  Vt.  288,  298. 

The  same  construction  has  been  placed  upon 
the  legislative  power  to  abridge  the  number  of 
jurors  by  the  cases  of  State  v.  Cox,  8  Ark.  486 ; 
State  V.  Morrill,  16  Ark.  884,  410 ;  and  Cairo  A 
F.  R.  Co.  V.  Trout,  82  Ark.  17,  25,  in  which  the 
court  declared  that  the  Constitution  used  the 
word  "Jury"  in  its  common-law  sense,  and  that 
the  number  cannot  be  abridged  by  the  legislature. 

So,  in  securing  the  rights  of  trial  by  a  Jury, 
the  Iowa  Constitution  gives  no  authority  to 
the  legislature  to  provide  for  a  less  number 
than  twelve  Jurors.  Eshelman  v.  Chicago,  R. 
I.  &  P.  R.  R.  Co.  67  Iowa.  296. 
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So,  the  provision  In  the  Ohle  Constitution  was 
Intended  to  limit  the  power  of  the  legislature 
with  reference  to  interference  with  the  right  of 
trial  by  Jury,  and  prohibited  it  from  depriving 
the  accused  of  the  right  to  have  a  Jury  of  twelve 
impartial  men  to  pass  on  his  guilt  or  in- 
nocence.    Dai  ley  v.  State,  4  Ohio  St.  57,  69. 

The  same  declaration  of  the  legislative  power 
is  to  be  found  in  the  following  cases :  Kleln- 
schmldt  V.  Dunphy,  1  Mont.  118,  181 :  Com.  v. 
Shaw,  1  Plttsb.  492 ;  Emerlck  v.  Harris,  1  BInn. 
424 ;  Baxter  v.  Putney,  87  How.  Pr.  140,  148 ; 
Dater  v.  Loomis,  cited  In  this  case  and  unof- 
ficially reported;  Byrd  v.  State,  1  How.  (Miss.) 
163 ;  Carpenter  v.  State,  4  How.  (Miss.)  163,  84 
Am.  Dec.  116. 

So,  the  state  of  Utah  did  not  acquire,  upon 
its  admission  Into  the  Union,  the  power  to  pro» 
vide,  in  respect  of  felonies  committed  within  Its 
limits  while  it  was  a  territory,  that  they  should 
be  tried  otherwise  than  by  such  a  Jury  as  Is 
provided  by  the  Federal  Constitution.  Thomp- 
son V.  Utah,  170  t7.  S.  843,  42  L.  ed.  1061. 

Yet,  the  legislature  has  the  general  power  to 
constitute  ^ew  tribunals,  and  to  provide  new 
modes  of  trial  for  future  cases,  provided  the 
right  of  trial  by  Jury  such  as  the  Constitution 
intends  Is  secured  to  everyone  in  the  court  of 
last  resort  In  every  case  where  it  is  guaranteed 
by  the  Constitution,  and  has  not  been  waived 
by  the  party  himself.  Opinion  of  the  Justices, 
41  N.  H.  650,  661. 

And  any  legislation  which  does  not  rob  it  of 
any  of  its  essential  elements  or  Ingredients  can- 
not be  said  to  Infringe  thereon.  Dowling  v. 
State,  6  Smedes  &  M.  664.  686. 

But,  in  those  cases  which  formerly  were  not 
triable  by  Jury,  if  the  legislature  provides  for' 
such  a  trial  subsequently,  they  may  doubtless 
create,  for  the  purpose,  a  statutory  tribunal 
composed  of  any  number  of  persons,  and  no 
question  of  constitutional  power  or  right  can 
arise.  Re  Ferrler,  108  111.  867,  874,  42  Am. 
Rep.  10,  Quoting  Cooley.  Const.  Lim.  p.  819. 

So,  in  Tims  v.  State,  26  Ala.  166,  168,  which 
involved  the  power  of  the  legislature  to  declare 
a  certain  misdemeanor  triable  In  a  Justice's 
court,  the  court  supported  the  doctrine  that  the 
constitutional  provisions  had  no  application  to 
cases  which  were  unknown  either  to  the  common 
or  statute  law  at  the  time  the  state  Constitution 
was  adopted. 

And  in  such  cases  a  trial  by  jury  different 
from  that  contemplated  by  the  Constitution 
may  be  provided  for.  Com.  v.  Byers,  6  Pa.  Co. 
Ct.  295. 

In  mere  cases  of  misdemeanor  the  legisla- 
ture may  provide  for  a  prosecution  in  a  sum- 
mary manner,  and  without  the  formality  of  an 
indictment,  and  the  accused  may  waive  a  Jury 
or  agree  to  a  certain  number.  State  v.  Mans- 
field, 41  Mo.  470. 

But  a  contrary  opinion  would  seem  to  have 
been  formed  by  the  court  in  People  v.  Johnson, 
2  Park.  Crim.  Rep.  322,  wherein  the  legislature 
are  said  to  have  no  power  to  interfere  with 
the  right  of  trial  by  a  Jury  of  twelve  in  cases 
of  misdemeanor. 

So,  It  is  competent  for  the  legislature  to  create 
new  tribunals  without  common-law  power,  and 
to  authorize  them  to  proceed  without  a  Jury, 
but  a  change  In  the  forms  of  action  will  not  au- 
thorize submitting  common-law  rights  to  a  tri- 
bunal in  which  no  Jury  is  allowed.  Montgomery 
&  F.  R.  Co.  V.  McKenzie,  86  Ala.  646,  649. 

So,  the  legislature  may  provide  for  a  less  Jury^ 
than  twelve  in  county  and  other  inferior  courts 
In  cases  of  misdemeanors,  as  provided  in  the 
Georgia  Constitution  of  1868.  Allen  v.  State, 
51  Ga.  264. 

And  under  the  provisions  of  art.  1,  I  9,  of  the 
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Iowa  Bill  of  Rights,  the  legislature  may  provide 
for  a  Jury  of  less  than  twelve  In  Inferior  courts, 
even  upon  appeal.  Higglns  v.  Farmers'  Ins.  Co. 
60  Iowa,  50,  61. 

Again,  in  minor  offenses,  as  shown  in  S  124,  L«a. 
Const.,  triable  summarily  before  a  recorder,  mag- 
istrate, or  Justice  of  the  peace,  and  in  other 
cases,  the  legislature  has  power  to  act  except 
in  cases  where  the  Constitution  provides  other- 
wise :  and  further,  that  the  legislature  has  power 
to  cause  a  Jury  of  twelve  persons  to  be  sworn 
before  the  recorder  for  the  trial  of  minor  of- 
fenses, for  the  reason  that  It  is  in  accordance 
with  the  common  law,  and  the  general  provisions 
of  art.  103  of  the  Constitution  of  Louisiana. 
State  v.  Gutierrez,  15  La.  Ann.  190. 

So,  under  the  Michigan  Constitution  the  leg- 
islature may  authorize  a  trial  by  a  Jury  of  less 
number  than  twelve,  but  it  cannot  delegate  such 
pow^er  to  the  court.  McRae  v.  Grand  Rapids, 
L.  &  D.  R.  Co.  93  Mich.  390,  17  L.  R.  A.  750. 

In  a  case  wherein  the  Justices  had  refused  to 
try  a  case  to  recover  a  penalty  of  $100  before 
a  Jury  of  six  upon  the  ground  that  the  defendant 
had  demanded  a  Jury  of  twelve  and  the  act  gave 
him  no  power  to  empanel  such  a  Jury,  and  that 
the  defendant  was  entitled  to  a  full  Jury  of 
twelve,  the  court  in  granting  a  mandamus  to 
compel  the  Justice  to  try  the  case  before  a  Jury 
of  six  said  that  in  its  opinion  the  legislature 
could,  without  violating  the  provision  of  the 
New  York  Constitution,  give  courts  of  Justices 
of  the  peace  Jurisdiction  of  actions  in  which  the 
amount  claimed  did  not  exceed  $100,  other  than 
such  as  those  courts  had  Jurisdiction  of  when 
the  New  York  Constitution  of  1846  was  framed, 
or  when  it  was  adopted,  and  provide  for  a  com- 
pulsory trial  at  the  option  of  either  party,  by  a 
Jury  of  six,  of  such  additional  actions  committed 
to  the  Jurisdiction  of  courts  of  Justices  of  the 
peace ;  and  the  legislature  could  also  extend  the 
Jurisdiction  of  the  assistant  Justices'  courts  in 
the  city  of  New  York  by  amending  the  Code  so 
as  to  give  such  courts  Jurisdiction  of  similar  ac- 
tions for  similar  amounts,  and  provide  for  a 
compulsory  trial  by  a  Jury  of  six,  at  the  option 
of  either  party,  and  the  legislature  constitu- 
tionally, by  the  act  relating  to  the  district 
courts  of  the  city  of  New  York,  provides  for  com- 
pulsory trials  by  a  Jury  of  six  at  the  option  of 
«ither  party  as  to  actions  within  the  Jurisdiction 
of  such  courts  in  which  penalties,  debts,  dam- 
ages, or  other  amounts  claimed  did  not  exceed 
$100,  and  irrespective  of  the  question  whether 
such  district  courts  should  be  regarded  as  new 
inferior  courts  of  local  civil  Jurisdiction,  es- 
tablished under  the  Constitution  of  1846,  or  as 
substantially  the  same  courts  as  the  former  as- 
sistant Justices'  courts.  People,  Metropolitan 
Bd.  of  Health,  v.  Lane,  55  Barb.  168,  176,  177. 

A  similar  question  as  to  the  constitutionality 
of  the  New  York  statute  of  1860  arose  in  the 
case  of  Crouse  v.  Walrath,  41  How.  Pr.  86,  an 
action  of  replevin  before  a  Justice  of  the  peace, 
in  which  the  defendant,  after  issue  Joined,  de- 
manded a  Jury  of  twelve  men.  The  court  held 
that  under  subdiv.  10,  f  53,  N.  Y.  Code  Proc.  the 
Justice  had  Jurisdiction,  and  that  It  could  not 
be  successfully  claimed  that  if  the  legislature 
had  the  power  to  enlarge  the  Jurisdiction  of 
Justices*  courts  in  its  discretion,  from  time  to 
time,  to  any  amount,  and  to  give  such  courts 
Jurisdiction  in  all  civil  actions  so  that  causes 
might  be  tried  before  a  Justice  of  the  peace, 
when  a  Jury  of  twelve  men  is  not  called  for,  that 
in  an  action  for  the  delivery  of  personal  prop- 
erty of  the  value  of  $100,  or  under,  the  section 
of  the  Constitution  (f  2,  art.  1)  Is  violated,  be- 
cause the  cause  must  be  tried,  if  it  can  be  tried 
in  Justices'  court,  by  a  Jury  of  six  men.  for  the 
reason  that  the  Constitution  vested  the  power 
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in  the  legislature  to  establish.  In  their  discre- 
tion, the  Jurisdiction,  and  the  manner  of  the 
proceedings  in  Justices'  courts  in  all  cases,  where 
not  prohibited  from  so  doing,  and  therefore  the 
section  referred  to  was  not  intended  to  limit 
the  power  to  that  class  of  cases  where  Justices* 
courts  had  Jurisdiction  by  law  at  the  time  of  the 
adoption  of  the  Constitution. 

And  a  similar  opinion  was  passed  by  the  court 
In  the  case  of  Knight  v.  Campbell,  62  Barb.  16, 
20,  27,  28,  wherein  the  question  of  the  power  of 
the  legislature  to  enlarge  the  Jurisdiction  of  a 
Justice  and  deprive  the  defendant  of  the  right 
to  have  his  cause  tried  by  a  Jury  of  twelve  men 
and  compel  him  to  be  tried  by  a  Jury  of  six  men 
was  raised.  The  court  held  that  the  power  of 
the  legislature  was  general  and  unlimited  with 
reference  to  subjects  of  legislation,  especially 
where  such  power  had  not  been  abridged  by  the 
state  or  Federal  Constitution. 

The  South  Carolina  act  of  December,  1866, 
which  directs  "that  the  Juries  In  the  district 
court  shall  consist  of  one  Jury  of  eight  Jurors 
at  each  quarterly  session,  and  the  venire  there- 
for shall  consist  of  a  panel  of  sixteen,"  is  cou- 
stitutional  and  within  the  power  of  the  legis- 
lature as  delegated  by  the  Constitution.  State 
V.  Starling,  15  Rich.  L.  120,  135. 

In  a  case  wherein  it  was  contended  that  the 
right  of  trial  by  a  Jury  secured  by  the  Consti- 
tution meant  a  trial  by  a  common-law  Jury  of 
twelve  men,  and  that  the  legislature  had  not 
any  power  to  provide  for  the  trial  of  a  person 
charged  with  any  criminal  offense  by  a  Jury  com- 
posod  of  any  less  number  than  twelve,  the  court 
stated  that  in  determining  what  the  several  con- 
stitutional provisions  referred  to  meant,  and 
keeping  in  mind  the  fact  that  the  present  Con- 
stitution was  not  the  beginning  of  the  law  of 
the  states,  but  that  it  assumed  the  existence  of 
a  well -understood  system,  still  to  remain  In 
force,  excepting  in  so  far  as  It  was  altered  by  the 
provisions  of  the  Constitution  of  1868,  it  was 
but  natural  to  inquire  what  was  the  system 
previously  in  existence  so  far  as  the  right  of 
trial  by  Jury  was  concerned,  and  whether  any 
alterations  therein  had  been  made  by  the  pro- 
visions of  that  Constitution,  and  as,  under  the 
Constitution  that  previously  existed  In  that 
state,  the  general  assembly  had  power  to  deter- 
mine the  number  of  persons  who  shall  constitute 
a  Jury  in  the  inferior  and  district  courts,  and 
pursuant  to  such  a  power  did,  by  acts  of  the  leg- 
islature of  1805-66,  provide  for  Juries  of  less 
than  twelve  in  district  courts,  the  court  held 
that  the  provisions  of  the  Constitution  were  not 
invalidated,  and  further,  that  the  general  as- 
sembly had  power  to  provide  for  the  trial  of 
any  person  accused  of  an  offense  within  the  Ju- 
risdiction of  the  trial  Justice  by  a  Jury  of  less 
than  twelve.     State  v.  Williams,  40  S.  C.  373. 

And  the  legislature  may  provide  for  a  Jury 
of  less  than  twelve  In  inferior  courts,  wherein  a 
Jury  is  not  required  at  common  law,  and  where 
an  appeal  lies  from  such  courts  to  courts  of 
common  law  wherein  a  Jury  must  be  on  hand, 
and  no  constitutional  provisions  are  Infringed. 
Work  V.  State,  2  Ohio  St.  296,  59  Am.  Dec.  671. 
675,  677. 

So,  the  legislative  power  to  reduce  the  number 
of  Jurors  from  twelve  to  six  in  justices'  courts, 
as  provided  in  the  Ohio  act  of  March  4,  1876, 
cannot  be  questioned,  as  the  constitutional 
provisions  in  reference  to  the  trial  by  Jury  do 
not  apply  to  trials  before  Justices  of  the  peace, 
and  the  method  of  procedure  In  such  courts  Is 
therefore  one  over  which  the  legislature  has 
control.  Warner  v.  Baltimore  &  O.  R.  Co.  81 
Ohio  St.  265,  208. 

The  legislature  of  Pennsylvania  has  by  local 
laws  provided  for  trial  by  Jury  different  from 
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that  contemplated  by  the  Constitution  In  cases 
relating  to  the  liquor  law  (Act  May,  1861. 
Pamph.  Laws,  682,  act  1871,  known  as  the  Mercer 
County  Liquor  Law),  and  such  acts  have  been 
upheld.     Com.  t.  Byers,  5  Pa.  Co.  Ct.  295. 

b.  Under  $tate  Constitutions. 

The  Constitution  of  some  of  the  states  gives 
express  power  to  the  legislature  to  deal  with 
the  question  of  Jury  trials,  and  to  prescribe  rules 
and  regulations  for  the  holding  of  the  same, 
and  for  the  verdict  of  the  Jury  in  such  cases. 

In  the  Constitution  of  Colorado  there  is  a 
provision  that  the  Jury,  **in  civil  cases  In  all 
•courts,  or  In  criminal  cases  in  courts  not  of 
record,  may  consist  of  less  than  twelve  men, 
as  may  be  prescribed  by  law."  Mills's  (Colo.) 
Anno.  Stat.  {  296,  p.  195. 

And  a  provision  is  to  be  found  In  the  amended 
Constitution  of  Florida  of  1875,  art.  5,  {  38,  by 
which  the  number  of  Jurors  in  any  court  may 
be  fixed  by  law,  but  shall  not  be  less  than  six 
In  any  case. 

Under  this  provision  a  Jury  of  six  on  a  con- 
▼iction  of  larceny  was  held  constitutional  in 
Oibeon  v.  State.  16  Fla.  291. 

So.  the  Constitution  of  Georgia,  by  art.  6, 
f  18,  gives  power  to  the  general  assembly  to 
"prescribe  any  number,  not  less  than  Ave,  to 
constitute  a  trial  or  traverse  Jury  in  courts 
other  than  the  superior  and  city  courts."  Code 
1895.  vol.  2,  f  5876. 

And  a  provision  is  also  contained  in  the  Con- 
stitution of  Illinois  that  "the  trial  of  civil  cases 
before  Justices  of  the  peace  by  a  Jury  of  less 
than  twelve  men  may  be  authorized  by  law." 
Const.  1870,  art.  2,  i  5. 

Again,  the  Iowa  Constitution  provides  that 
the  "general  assembly  may  authorise  trial  by  a 
Jury  of  a  less  number  than  twelve  men  in  in- 
ferior courts."     Bill  of  Rights,  art.  1,  f  9. 

And  although  the  Constitution  of  Kentucky, 
bv  I  7  of  the  Bill  of  Rights,  provides  that  the 
ancient  mode  of  trial  by  Jury  shall  be  held  sacred 
and  the  right  thereof  remain  Inviolate,  yet  It 
is  subject  to  such  modifications  as  may  be  auth- 
orised by  Congress. 

So,  La.  Bill  of  Rights,  art.  7,  provides :  "In 
all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  public  trial  by  an  impar- 
tial Jury,  except  that,  In  cases  where  the  penalty 
is  not  necessarily  Imprisonment  at  hard  labor 
or  death,  the  general  assembly  may  provide  for 
the  trial  thereof  by  a  Jury  less  than  twelve  In 
nnmber." 

The  Declaration  of  Rights  of  Massachusetts, 
art.  12,  provides  that  the  legislature  shall  not 
make  any  law  that  shall  subject  any  person  to 
a  capital  or  infamous  punishment,  except  for 
the  government  of  the  army  and  navy,  without 
trial  by  Jury.  It  would  seem  that  under  such 
a  provision  the  legislature  could  not  control  the 
number  or  agreement  of  Jurors  necessary  in  such 
eases  at  common  law. 

And  by  article  15  of  the  Declaration  of  Rights 
of  the  same  state  power  is  given  to  the  legis- 
lature In  cases  arising  on  the  high  seas,  and 
such  as  relate  to  mariners'  wages,  to  alter  the 
law  regarding  the  trial  by  Jury  in  such  cases 
If  they  find  it  necessary  so  to  do. 

By  art.  4,  i  46,  of  the  Constitution  of  Michi- 
gan it  is  provided  that  a  legislature  may  au- 
thorize a  trial  by  a  Jury  of  a  less  number  than 
twelve  men. 

Art.  1,  §  4,  of  the  Constitution  of  Minnesota, 
as  amended  November  4,  1890,  provides  that  the 
legislature  may  provide  that  the  agreement  of 
five  sixths  of  any  Jury  in  any  civil  action  or 
proceeding,  after  not  less  tfian  six  hours'  delib- 
eration, shall  be  a  sufficient  verdict  therein. 

So,  by  the  Constitution  of  Missouri  a  Jury 
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on  the  trial  of  criminal  or  civil  cases  in  courts 
not  of  record  may  consist  of  less  than  twelve 
men  as  may  be  prescribed  by  law. 

And  by  the  Constitution  of  Montana  provision 
is  made  that  "in  all  civil  cases,  and  in  all  crim- 
inal cases  not  amounting  to  felony,  upon  de- 
fault of  appearance  or  by  consent  of  the  parties 
expressed  In  such  manner  as  the  law  may  pre- 
scribe, a  trial  by  Jury  may  be  waived,  or  a  trial 
had  by  any  less  number  of  Jurors  than  the  num- 
ber provided  by  law."  Declaration  of  Rights, 
art.  3,  i  23. 

Again,  the  Nebraska  bill  of  rights  provides 
that  "the  legislature  may  authorize  trial  by  a 
Jury  of  a  less  number  than  twelve  men,  in  courts 
inferior  to  the  d'strlct  court."     Art.  1,  {  6. 

Power  is  given  to  the  legislature  by  a  law 
passed  by  a  two-thirds  vote  of  all  the  members 
elected  to  each  branch  thereof  to  require  a 
unanimous  verdict  notwithstanding  the  provi- 
sions of  the  state  Constitution  of  Nevada  relat- 
ing to  majority  verdicts  in  civil  cases  as  con- 
tained therein.  Nev.  Declaration  of  Rights,  art. 
1.  i  3, 

The  Constitution  of  New  Hampshire  expressly 
prohibits  the  legislature  from  making  "any  law 
that  shall  subject  any  person  to  a  capital  pun- 
ishment (excepting  for  the  government  of  the 
army  and  navy,  and  the  militia  in  actual  serv- 
ice) without  trial  by  Jury."  N.  H.  Const.  Bill 
of  Rights,  art.  16.  It  would  seem  that  this  pro- 
vision would  also  bar  the  legislature  from  mak- 
ing any  law  in  any  way  interfering  with  the 
number  or  agreement  of  Jurors  in  such  cases. 

By  art.  20  of  the  same,  the  legislature  may, 
if  it  shall  think  fit.  alter  the  method  of  pro- 
cedure in  cases  arising  on  the  high  seas,  and 
such  as  relate  to  mariners'  wages.  The  article 
in  question  providing  that  in  all  other  cases  the 
right  of  trial  by  Jury  shall  be  held  sacred. 

The  Constitution  of  New  Jersey,  Declaration 
of  Rights,  art.  1,  {  7,  provides  that  "the  legis- 
lature may  authorize  the  trial  of  civil  suits, 
when  the  matter  in  dispute  does  not  exceed  |50, 
by  a  Jury  of  six  men. ' 

And  art.  1,  8  7,  of  the  Constitution  of  North 
Dakota,  Declaration  of  Rights,  declares  that  "a 
Jury  in  civil  cases  in  courts  not  of  record  may 
consist  of  less  than  twelve  men,  as  may  be  pre- 
scribed by  law." 

Section  7  of  art.  9  of  the  Constitution  of 
South  Carolina  of  1865,  after  preserving  the 
right  to  trial  by  Jury,  states  that  "the  general 
assembly  shall  have  power  to  determine  the 
number  of  persons  who  shall  constitute  the  Jury 
in  the  inferior  and  district  courts." 

So,  the  Constitution  of  Texas,  art.  1,  |  15, 
gives  the  legislature  power  to  pass  such  laws 
as  may  be  needed  to  regulate  the  same  and  to 
maintain  its  purity  and  efficacy. 

And  Tex.  Const,  art.  5,  {  13,  provides  that 
"in  civil  cases,  and  in  trials  of  criminal  cases 
below  the  grade  of  felony  In  the  district  courts, 
.  .  .  the  legislature  may  change  or  modify 
the  rule  authorizing  less  than  the  whole  number 
of  the  Jury  to  render  a  verdict." 

Again,  Wash.  Const,  art.  1,  §  21,  provides 
"that  the  legislature  may  provide  for  a  Jury  of 
any  number  less  than  twelve  in  courts  not  of 
record,  and  for  a  verdict  by  nine  or  more  Jurors 
In  civil  cases  in  any  court  of  record,  and  for 
waiving  of  the  Jury  in  civil  cases  where  the  con- 
sent of  the  parties  interested  is  given  thereto." 

VII.  The  question  of  consent  and  waiver. 
a.  General  doctrine. 

In  the  consiueration  of  the  question  of  the 
validity  of  a  verdict  of  less  than  the  common- 
law  number  of  Jurors  the  point  has  often  been 
raised  as  to  whether  or  not  the  fact  that  the 
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defendant  waived  a  trial  by  tbe  full  jury  of 
twelve  and  consentea  to  a  verdict  by  less  than 
the  constitutional  number  of  jurors  will  render 
the  trial  and  the  verdict  rendered  thereat  valid 
and  constitutional. 

In  criminal  cases  the  trend  of  the  decisions 
leads  to  the  conclusion  that  in  capital  cases  and 
felonies  there  can  be  no  waiver  of  the  right, 
and  the  consent  of  the  defendant  to  be  tried  by 
less  than  the  common-law  number  cannot  bind 
him.  (See  c,  infra.)  This  conclusion  is  also 
borne  out  by  the  constitutional  and  statutory 
provisions  of  many  of  the  states  of  the  Union 
whose  Constitutions  and  statutes  make  special 
provision  for  such  cases.     See  cases  In  b,  infra. 

There  are,  however,  some  few  cases  wherein 
the  consent  of  the  defendant  to  a  verdict  by  less 
than  the  common-law  number  of  jurors  in  a 
case  of  felony  has  been  held  to  bind  him  when 
entered  on  the  record,  but  it  may  be  doubted 
whether  such  cases  can  be  considered  good  law 
Inasmuch  as  they  place  no  distinction  between 
crimes  of  the  higher  grade  on  the  trial  of  which 
the  party  was  entitled  to  a  jury  of  twelye  men 
at  common  law,  and  by  the  state  Constitution, 
which  made  the  right  to  trial  by  jury  inviolate, 
and  misdemeanors.  Such  cases  seem  to  base 
their  opinion  upon  the  ground  that  there  is  no 
distinction,  and  that  if  the  consent  of  the  de- 
fendant in  a  case  of  misdemeanor  is  bin'dlng 
upon  him  the  same  result  must  follow  his  con- 
sent In  cases  of  felony.     See  Iowa  cases  infra,  c. 

Yet  in  cases  of  misdemeanor  and  other  crimes 
of  a  lower  grade  the  decisions  show  that  there 
may  be  a  waiver  of  a  trial  by  a  full  jury  of 
twelve  men,  and  that  the  defendant's  express 
consent  to  a  verdict  by  a  less  number  of  jurors 
will  bind  him  when  accepted  and  consented  to 
by  the  court  and  prosecution.  The  Constitu- 
tions and  statutes  of  many  of  the  states  make 
express  provision  for  such  a  verdict,  and  If  the 
conditions  are  strictly  observed  the  verdicts  ren- 
dered under  such  laws  are  constitutional  and 
will  be  upheld. 

So,  in  minor  offenses  the  jurisdiction  In  which 
is  given  to  justices  of  the  peace  and  a  jury  of 
less  than  twelve,  the  courts  have  held  that  such 
juries  do  not  contravene  the  provisions  of  the 
state  Constitutions,  and  that  the  consent  of 
the  defendant  will  bind  him.  In  such  cases, 
however,  as  in  others,  it  has  been  held  that  it 
must  be  shown  that  the  right  to  be  tried  by  a 
jury  of  less  than  twelve  did  not  exist  at  common 
law,  or  was  not  a  right  to  which  the  defendant 
was  entitled  under  some  state  law  exlvting  prior 
to  the  adoption  of  the  state  Constitution.  See 
Com.  V.  Saal,  10  Phiia.  496,  infra,  d. 

In  civil  cases  the  rule  would  not  seem  to  be 
so  stringent,  and  a  defendant  may  be  allowed 
to  waive  a  hearing  by  a  full  jury  of  twelve  men, 
and  to  consent  to  a  trial  and  verdict  by  a  less 
number  provided  his  assent  is  shown  to  have 
been  given  thereto.  There  must,  however,  be  a 
consent  shown.     See  e,  infra. 

As  to  consent  to  proceed  with  less  than  the 
full  jury  In  cases  of  absent,  sick,  or  unqualified 
jurors,  see  Tram  Lumber  Co.  v.  Hancock,  70 
Tex.  312 ;  State  v.  Kaufman,  51  Iowa,  579,  33 
Am.  Rep.  148,  149  ;  Prentice  v.  Chewning,  1  Bob. 
(La.)  71,  72 ;  Com.  v.  Dalley,  12  Cush.  80 ;  Ter- 
ritory V.  Ah  Wah,  4  Mont.  149,  47  Am.  Rep. 
341;  Silsby  v.  Foote,  14  How.  219,  14  L.  ed. 
394  ;  Com.  v.  Shaw,  1  Plttsb.  492 ;  Com.  v.  By- 
ers,  5  Pa.  Co.  Ct.  295 ;  Glndrat  v.  State,  3  Tex. 
App.  573 ;  People  v.  Deegan,  88  Cal.  608 ;  State 
V.  Allen,  46  Conn.  531,  548;  McCampbell  v. 
State,  9  Tex.  App.  124,  35  Am.  Rep.  726 ;  infra, 
Viil.   b. 

b.  Constitutional  and  statutory  provisions. 

The  state  Constitutions  which  make  express 
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provisions  for  the  waiver  of  a  jury  of  twelve  Id 
cases  therein  mentioned  are  as  follows : 

The  Arkansas  Constitution,  art.  2,  |  7,  of  the 
Declaration  of  Rights,  provides  that  "the  right 
of  trial  by  jury  shall  extend  to  all  cases  at  law 
without  regard  to  the  amount  In  controversy ; 
but  a  jury  trial  may  be  waived  by  the  parties 
in  all  cases  in  the  manner  prescribed  by  law." 

A  clause  is  contained  in  the  Constitution  of 
California,  art.  1,  §  7,  with  respect  to  civil  ac- 
tions and  cases  of  misdemeanors,  whereby  the 
jury  may  consist  of  twelve,  or  of  any  number 
less  than  twelve,  upon  which  the  parties  may 
agree  In  open  court. 

So.  the  Constitution  of  Kansas,  ed.  1897,  vol. 
2,  chap.  103,  I  119,  p.  485,  contains  a  provision 
with  regard  to  civil  actions  whereby  the  parties 
may  agree  to  a  less  number  than  six,  which  is 
the  number  of  jurors  requisite  to  try  a  cause  in 
that  court  upon  a  demand  for  a  jury  by  either 
party. 

And  by  art.  6,  {  27,  of  the  Michigan  Consti- 
tution the  right  of  trial  by  jury  remains,  but 
is  deemed  to  be  waived  In  all  civil  cases  unless 
demanded  by  one  of  the  parties  in  such  manner 
as  shall  be  prescribed  by  law. 

Again,  under  §  4,  art.  1,  of  the  Bill  of  Rights 
of  Minnesota  a  jury  trial  may  be  waived  by  the 
parties  in  all  cases  in  the  manner  prescribed 
by  the  law. 

So,  a  similar  provision  is  to  be  found  in  S  3. 
art.  1,  of  the  Declaration  of  Rights  of  Nevada, 
as  to  waiver  of  a  Jury  in  all  civil  cases  in  the 
manner  to  be  prescribed  by  law. 

And  art.  1  of  the  Constitution  of  Utah,  §  10, 
declares  that  a  jury  in  civil  cases  shall  be 
waived  unless  demanded. 

In  Indiana,  however,  whenever  the  right  to 
trial  by  jury  under  art.  1,  |  5,  of  tbe  Constitu- 
tion is  claimed  by  either  party,  the  court  is 
bound  to  grant  it,  and  therefore  a  waiver  of  such 
right  can  only  take  place  where  both  parties  con- 
sent. State  V.  Mead,  4  Blackf.  309,  80  Am  Dec> 
661. 

And  the  Constitution  of  Pennsylvania  does 
not  permit  a  waiver  of  the  constitutional  right 
to  a  trial  by  a  jury  of  twelve  in  either  civil  or 
criminal  cases,  and  no  consent  can  alter  or 
modify  the  known,  certain,  uniform,  permanent,, 
prescribed  rules  of  trials  in  criminal  cases,  and 
therefore,  to  try  a  case  with  eleven  or  thirteen 
Jurors  Is  to  create  a  new  tribunal  unknown  to 
the  Constitution  or  law,  and  this  no  counsel,  or 
citizen,  or  court,  or  all  three,  can  do.  Com. 
V.  Shaw,  1  Plttsb.  492.  To  the  same  effect. 
Mitten  V.  Smock,  3  N.  J.  L.  470 ;  Briant  v.  Ros- 
sel,  2  N.  J.  L.  35. 

With  respect  to  a  statutory  provision,  how* 
ever.  It  has  been  said  that  a  defendant  in  a 
criminal  action  may  waive  the  benefit  of  a  statu- 
tory provision  made  for  his  benefit,  and  with  the 
consent  of  the  state  and  court  may  waive  a  stat- 
ute made  for  his  benefit,  and  silence  will  con- 
stitute such  waiver  or  consent,  and  therefore  a 
trial  by  eleven  Jurors  with  such  consent  is  not 
unconstitutional.  State  v.  Kaufman,  51  Iowa, 
579,  33  Am.  Rep.  148,  149. 

The  statutes  of  several  of  the  states  make 
provision  for  consent  to  try  with  a  less  number 
of  jurors  than  twelve. 

In  Arizona  under  Etev.  Stat.  1887,  title  89, 
chap.  1,  §  2165,  p.  384,  in  civil  cases  the  parties 
may  consent  to  try  with  a  less  number  than 
twelve  and  not  under  three,  the  consent  to  be 
entered  by  the  clerk  in  the  minutes  of  the  trial. 

And  §  2166  of  the  same  statute  makes  a  sim- 
ilar provision  for  a  Jury  in  courts  of  Justices 
of  the  peace. 

So,  under  the  Revised  Statutes  of  Arkansas^ 
Sandels  &  HIU's  ed.  1894,  S  4349,  in  cases  be* 
fore  justices  of  the  peace,  if  a  jury  Is  demanded 
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by  either  party  the  justice  must  order  the  same' 
to  be  impaneled,  and  such  Jury  shall  be  com- 
posed of  six  Jurors,  but  a  less  number  may  be 
agreed  upon  by  the  parties. 

And  by  |  2219  of  Mansfield's  (Arlcansas)  Di- 
gest, proTislon  is  made  for  the  trial  of  cases 
other  than  felonies,  by  agreement  of  the  parties, 
by  a  Jury  of  less  than  twelve. 

By  I  2376  of  the  Code  of  Criminal  Procedure 
(Ark.  Stat.  1884)  it  is  proridedthat  issues  of  law 
and  fact  may  be  tried  by  the  Justice,  unless  the 
defendant  demands  a  trial  by  Jury,  in  which 
<»8e  the  same  shall  be  tried  by  a  Jury  of  twelve 
men  unless  the  defendant  shall  consent  to  be 
tried  by  a  less  number. 

By  the  Code  of  Civil  Procedure  of  California 
<3  Deering's  Anno.  Codes  &  Stats,  i  194, 
p.  60)  the  Jury  in  civil  actions  and  in  cases  of 
misdemeanor  may  consist  of  twelve  or  of  any 
number  less  than  twelve  upon  which  the  parties 
may  agree  in  open  court. 

So,  by  the  Penal  Code  of  the  same  state  (4 
Deering's  Anno.  Codes  &  Stats.  |  1042,  p.  225), 
Issues  of  fact  may  be  tried  by  a  Jury,  unless  a 
trial  by  Jury  be  waived  in  criminal  cases  not 
amounting  to  felony  by  the  consent  of  both  par- 
ties expressed  in  open  court  and  entered  in  the 
minutes,  and  in  cases  of  misdemeanor  the  Jury 
may  consist  of  twelve,  or  any  number  less  than 
twelve,  upon  which  the  parties  may  agree  in 
open  court. 

Under  the  General  Statutes  of  Connecticut  of 
1888.  title  18,  chap.  76,  {  1103,  p.  258.  a  legal 
verdict  may  be  given  by  any  number  of  Jurors 
not  less  than  nine  in  any  civil  cause  in  which 
the  parties  agree  in  writing  before  such  verdict 
is  rendered  that  such  portion  of  the  Jury  may 
render  It. 

So.  under  Idaho  Rev.  Stat.  ed.  1887,  title  8, 
I  3939,  a  trial  by  Jury  In  the  district  court  shall 
consist  of  twelve,  and  in  probate  and  Justices' 
courts  of  six,  men,  unless  the  parties  to  the  ac- 
tion or  proceedings  agree  upon  a  less  number. 

And  by  |  7781,  chap.  6,  of  the  same  statutes 
{Penal  Code)  Issues  of  fact  must  be  tried  by  a 
Jury  unless  a  trial  by  Jury  be  waived  In  criminal 
■cases  not  amounting  to  a  felony  by  the  consent 
of  both  parties  expressed  in  open  court  and  en- 
tered In  its  minutes,  and  in  cases  of  misde- 
meanor the  Jury  may  consist  of  twelve  or  any 
less  number  than  twelve  upon  which  the  par- 
ties may  agree  in  open  court. 

So.  under  1i  48,  i  13,  art.  5,  chap.  79,  Starr 
Sc  C.  (111.)  Anno.  Stat.  vol.  2,  ed.  1896,  relating 
to  trials  t>efore  Justices  of  the  peace,  the  num- 
ber of  jurors  shall  be  six  or  any  greater  number 
not  exceeding  twelve  as  either  party  may  de- 
sire. 

And  by  Ind.  Bev.  Stat.  vol.  1,  Meyers'  Anno, 
ed.  it  521,  relating  to  the  Code  of  Criminal  Pro- 
cedure, in  a  trial  by  jury  in  civil  actions,  the 
parties  may  determine  the  number  of  Jurors  by 
agreement,  and  in  case  of  their  disagreement 
the  number  shall  be  twelve.  Under  this  section, 
however,  the  number  shall  not  be  less  than 
three. 

And  by  |  1483  of  the  same  statutes,  relating 
to  proceedings  before  Justices  of  the  peace,  the 
number  may  be  less  than  twelve  by  consent  of 
the  parties. 

So,  under  Mo.  Rev.  Stat.  ed.  1889,  vol.  2,  f 
6262,  p.  1480,  relating  to  the  practice  In  Jus- 
tices' courts,  a  Jury  is  to  be  composed  of  six 
unless  the  parties  agree  to  a  less  number,  in 
which  case  the  jury  is  to  consist  of  the  number 
sgreed  upon  not  exceeding  six. 

And  by  |  2690  of  the  Code  of  Montana  relat- 
ing to  proceedings  in  Justices'  and  police  courts, 
the  defendant  is  entitled  to  a  Jury  of  six,  but 
may  consent  to  a  less  number. 
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And  under  |  319,  Anno.  Comp.  Stat.  ed.  1897, 
I*  7044,  Crim.  Code  Neb.  In  c€uies  relating  to 
the  criminal  procedure  before  magistrates,  if  the 
defendant  consent,  a  cause  may  be  tried  by  a 
Jury  of  any  number  of  men  not  more  than  two 
nor  less  than  six,  to  be  selected  as  therein  stated. 

And  under  §  972.  Code  Crim.  Proc.  Neb.  Comp. 
Stat.  1897,  §  6495,  Anno.  ed.  in  civil  actions 
either  party  may  demand  a  Jury  which  shall  be 
composed  of  twelve  men  unless  the  parties  agree 
to  a  less  numl)er. 

The  Code  of  Civil  Procedure  of  Nevada  with 
reference  to  proceedings  in  civil  cases  and  Jus- 
tices' courts  (Nev.  Gen.  Stat.  ed.  1885,  |  3568) 
provides  that  the  Jury,  by  consent  of  the  par- 
ties, may  consist  of  any  number  not  more  than 
twelve  or  less  than  four. 

And  by  the  Justice's  Code  of  North  Dakota 
(Rev.  Stat.  1895,  |  6686)  the  Jury  may  be  com- 
posed of  six  or  any  number  less  than  six  if  the 
parties  shall  agree. 

Under  f  139,  N.  Y.  Rev.  Stat.  ed.  1896.  Birds- 
eye's  Auno.  ed.  p.  1801.  vol.  2.  in  proceedings 
before  Justices,  the  parties  may  elect  to  try  the 
cause  by  a  less  number  than  six  Jurors  at  any 
time  before  a  witness  Is  sworn. 

So,  by  Ohio  Rev.  Stat.  I  6547,  with  respect  to 
a  trial  before  Justices  of  the  peace,  a  Jury  shall 
be  composed  of  six,  unless  the  parties  agree  on 
a  less  number. 

And  In  the  trial  of  civil  cases  before  Justices 
of  the  peace,  under  Okla.  Stat,  i  4737,  ed.  1893, 
in  all  civil  actions  the  Jury  shall  be  six,  unless 
the  parties  agree  to  a  less  number. 

And  by  S.  C.  Rev.  Stat.  ed.  1895,  |  885,  In 
civil  cases  the  parties  may  agree  on  a  Jury. 
When  they  do  not  agree,  and  also  In  criminal 
cases,  a  jury  shall  be  selected  In  the  manner 
pointed  out  by  the  section,  six  Jurors  constitut- 
ing the  number. 

Under  art.  3227,  chap.  11,  title  62,  Texas 
Rev.  Stat.  ed.  1895,  p.  625,  "the  parties  may 
by  consent  agree  In  a  particular  case  to  try  with 
a  less  number"  than  twelve. 

By  Sayles's  Texas  Civ.  Stat.  vol.  2,  title  57, 
chap.  11,  art.  3100,  a  Jury  of  less  than  twelve  in 
district  courts  is  allowed  by  consent. 

By  Utah  Rev.  Stat.  ed.  1898,  t  1295.  a  trial 
by  Jury.  In  every  criminal  case  other  than  cap- 
ital, and  in  civil  cases  in  the  district  court, 
shall  consist  of  eight  Jurors,  provided  that  in 
civil  cases  and  in  cases  of  misdemeanor  the  jury 
may  consist  of  any  number  less  than  eight  upon 
which  tile  parties  may  agree  in  open  court, 
and  the  trial  Jury  in  a  Justices*  court,  both  In 
criminal  and  civil  cases,  shall  be  four,  or  any 
number  less  than  four  upon  which  the  parties 
may  agree  in  open  court. 

And  under  §  1501.  Hill's  Anno.  Code  and  Stat- 
utes of  Washington,  vol.  2,  title  16.  chap.  8,  p. 
593.  relating  to  the  practice  In  criminal  actions 
in  Justices'  courts,  the  defendant  or  the  state 
may  demand  a  Jury  which  shall  consist  of  six 
or  a  less  number  agreed  upon  by  the  state  and 
accused. 

And  by  f  1519  of  the  same  statutes  with  re- 
spect to  the  trial  of  civil  actions  In  Justices' 
courts  a  Jury  Is  to  be  composed  of  six  unless 
the  parties  agree  upon  a  less  number. 

c.  In  casen  of  felony. 

In  the  leading  New  York  case  upon  the  ques- 
tion of  the  right  of  a  prisoner  to  waive  his  con- 
stitutional right  to  a  full  Jury  in  cases  of  felony, 
and  in  those  cases  in  which  the  right  was  guar- 
anteed to  him  by  the  Constitution,  the  court 
stated  that  criminal  prosecutions  Involve 
public  wrongs,  a  breach  and  violation  of  public 
rights  and  duties,  which  affect  the  whole  com- 
munity considered  as  a  community.  In  Its  social 
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aggregate  capacity,  aod  the  end  such  suits  have 
In  view  la  the  prevention  of  similar  offenses, 
not  atonement  or  expiation  for  crime  com- 
mitted, and  the  penalties  or  punishments,  for 
the  enforcement  of  which  they  are  -a  means  to 
the  end.  are  not  within  the  discretion  or  control 
of  the  parties  accused,  for  no  one  has  a  right 
by  his  own  voluntary  act  to  surrender  his  lib- 
erty or  part  with  his  life ;  the  state,  the  public, 
have  an  Interest  in  the  preservation  of  the  lib- 
erties and  the  lives  of  the  citizens,  and  will  not 
allow  them  to  be  taken  away  "without  due  proc- 
ess of  law*'  when  forfeited  as  they  may  be  as 
a  punishment  for  crimes.  Cancemi  v.  People, 
18  N.  r.  128,  137. 

In  that  case  the  people  contended  that  the  de- 
fendant might  waive  his  constitutional  right 
to  a  jury  of  twelve,  but  ttie  court  pointed  out 
the  wide  and  Important  distinction  which  ex- 
isted between  civil  suits  and  criminal  prosecu- 
tions, as  to  the  legal  right  of  a  defendant  to 
waive  a  strict  substantial  adherence  to  the  es- 
tablished, constitutional,  statutory,  and  com- 
mon-law mode  and  rules  of  Judicial  proceedings, 
and  observed  that  such  distinction  arose  from 
the  great  difference  In  the  nature  of  such  cases, 
In  respect  to  the  interests  involved,  and  the  ob- 
jects to  be  accomplished. 

8o,  in  Territory  v.  Ah  Wah,  4  Mont.  149,  47 
Am.  Rep.  841,  which  was  a  case  of  felony,  the 
court  said  that  if  a  deficiency  of  one  Juror  might 
be  waived,  there  would  appear  to  be  no  good 
reason  why  a  deficiency  of  eleven  might  not  be, 
and  it  was  dlfllcult  to  say  whether  upon  the 
same  principle  the  entire  panel  might  not  be 
dispensed  with,  and  the  trial  committed  to  the 
court  alone,  yet  it  would  be  a  highly  dangerous 
innovation  In  reference  to  criminal  cases  upon 
the  ancient  and  Invaluable  Institution  of  trial  by 
Jury,  and  the  Constitution  and  laws  establish- 
ing and  securing  the  mode  of  trial,  for  the  court 
to  allow  of  any  number  short  of  the  full  panel 
of  twelve  Jurors,  and  such  an  act  could  not  be 
tolerated. 

And  the  courts  have  denied  the  right  In  such 
cases  upon  the  ground  that  the  substantial  con- 
stitution of  the  legal  tribunal  and  the  funda- 
mental mode  of  Its  proceeding  are  not  within 
the  power  of  the  parties.  Upon  this  ground, 
therefore,  the  verdict  In  the  case  of  felony  where 
the  Jury,  though  by  the  consent  of  the  accused, 
consists  of  less  than  twelve.  Is  void.  People  v. 
Lyons  (III.)  5  Crim.  L.  Mag.  674.  676. 

So,  If,  with  the  consent  of  the  (ourt  and 
prosecution,  the  defendant  might  consent  to  a 
trial  with  one  Juror  more  than  the  constitution- 
al Jury,  and  If  by  such  acts  he  might  have  a 
trial  with  one  Juryman  less,  yet  in  either  case 
there  would  be  a  failure  of  Jurisdiction  because 
Jurisdiction  attaches  and  makes  valid  a  verdict 
when  rendered  by  a  Jury,  and  a  Jury  is  of  twelve 
men.  Territory  v.  Ah  Wah,  4  Mont.  149,  47 
Am.  Rep.  341. 

In  this  case  It  Is  stated  that  as  the  denial  of 
the  right  to  consent  or  to  waive  a  full  Jury  in 
such  cases  Is  based  upon  the  fact  that  as  Juris- 
diction comes  by  following  the  law,  and  disorder 
and  uncertainty  follow  a  departure  therefrom. 
It  follows  that  neither  the  prosecution  nor  the 
defendants  by  any  act  of  their  own.  can  change 
or  modify  the  law  by  which  criminal  trials  are 
controlled. 

So.  the  denial  of  the  right  arises  from  the 
fact  that  the  substantial  constitution  of  the 
legal  tribunal,  and  the  fundamental  mode  of  its 
proceeding,  are  not  within  the  power  of  the  par- 
ties.    Cancemi  v.  People.  18  N.  Y.  128. 

And  It  is  further  based  upon  the  theory  that 
It  is  the  duty  of  the  courts  to  see  that  the  con- 
stitutional rights  of  a  defendant  In  a  criminal 
case  shall  not  be  violated,  however  negligent 
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he  may  be  in  raising  the  objection :  It  is  In  sncb 
cases,  emphatically,  that  consent  should  not  be 
allowed  to  give  Jurisdiction.  Territory  v.  Ab 
Wah.  4  Mont.  149,  173,  47  Am.  Rep.  341.  To 
the  same  effect.  People  v.  O'Nell,  48  Cal.  258 ; 
Carpenter  v.  State,  4  How.  (Miss.)  163.  34  Am. 
Dec  116;  Jackson  v.  State,  6  Blackf.  461; 
Brown  v.  State,  16  Ind.  496 ;  Bowles  v.  State, 
5  Sneed,  360 ;  Bell  v.  State,  44  Ala.  393 ;  Will- 
lams  V.  State,  12  Ohio  St.  622 ;  Allen  v.  State, 
54  Ind.  461:  State  v.  McClear,  ll.Nev.  39.  60; 
Hill  V.  People,  16  Mich.  351,  357,  358. 

Again,  the  courts  have  refused  the  right, 
owing  to  the  principle  that  when  issue  Is  Joined 
upon  an  indictment  the  trial  must  be  by  the 
tribunal,  and  In  the  mode,  which  the  Constitu- 
tion and  laws  provide  without  any  essential 
change,  and  the  public  oflicer  prosecuting  for 
the  people  has  no  authority  to  consent  to  such 
a  change,  neither  has  the  defendant ;  and  fur- 
ther, upon  the  ground  that  criminal  prosecu- 
tions proceed  on  the  assumption  of  a  forfeiture 
of  the  liberties  and  lives  of  the  citizens  by  due 
process  of  law,  which,  to  sustain  them,  must 
be  ascertained  and  declared  as  the  law  has  pre- 
scribed.    Cancemi  v.  People.  18  N.  Y.  128,  138. 

For  the  reasons  expressed  above,  the  weight 
of  authority  holds  that  in  felony,  the  constitu- 
tional right  to  a  trial  by  a  common-law  Jury  of 
twelve  cannot  be  waived,  even  by  consent,  and 
a  verdict  by  a  Jury  of  less  than  that  number 
must  be  set  aside  as  a  nullity.  Territory  v. 
Ortiz,  8  N.  M.  154;  Cancemi  v.  People,  18  N. 
Y.  128  :  State  v.  Cox,  8  Ark.  436 :  Work  v.  State. 
2  Ohio  St.  296.  59  Am.  Dec.  671 ;  Brazier  v. 
State.  44  Ala.  387:  State  v.  Mansfield,  41  Mo. 
471 :  Hill  V.  People,  16  Mich.  351 ;  People  v. 
O'Nell,  48  Cal.  257:  Brown  v.  State,  16  Ind. 
496 ;  Allen  v.  State,  54  Ind.  461 :  State  v.  Van 
Matre,  49  Mo.  268;  State  v.  Meyers.  68  Mo. 
266 :  State  v.  McClear,  11  Nev.  41 ;  Williams  v. 
State.  12  Ohio  St.  622 ;  Murphy  v.  Com.  1  Met. 
(Ky.)  365 ;  Tyra  v.  Com.  2  Met.  (Ky.)  1 :  Opin- 
ion of  the  Justices,  41  N.  H.  550;  Dowllng  v. 
State,  5  Smedes  &  M.  664 :  State  v.  Everett,  14 
Minn.  447 ;  People  v.  Deegan,  88  Cal.  608.  dis- 
senting opinion  of  De  Haven,  J. :  People  v. 
Lyons  (111.)  5  Crim.  L.  Mag.  674  ;  Com.  v.  Shaw, 
1  Plttsb.  492 ;  Hunt  v.  State,  61  Miss.  577,  580 ; 
Byrd  v.  State.  1  How.  (Miss.)  163;  Carpenter 
V.  State,  4  How.  (Miss.)  163.  84  Am.  Dec  116; 
Lewis  V.  Garrett,  5  How.  (Miss.)  434. 

So.  such  consent  upon  a  trial  for  murder  will 
not  give  the  court  Jurisdiction,  or  authorize  a 
substantial  change  In  its  fundamental  mode  of 
proceedings  which  can  be  neither  enlarged  nor 
restricted,  even  though  the  defendant  may  waive 
his  right  of  challenge  to  the  Jury.  People  v. 
Guldlcl,  100  N.  Y.  503. 

And,  under  a  plea  of  not  guilty  In  a  prosecu- 
tion for  a  felony  it  is  not  competent  for  the 
prisoner  to  consent  to  dispense  with  a  Jury  of 
twelve  men,  as.  in  the  absence  of  a  Jury,  the 
court  In  such  an  Issue  has  no  Jurisdiction.  And 
it  cannot  sit  as  a  substitute  for  the  constitu- 
tional tribunal  of  twelve  men,  as  such  a  Jury 
was  the  only  one  known  to  the  common  law  In 
such  cases.  People  v.  Lyons  (111.)  5  Crim.  L. 
Mag.  674. 

So,  it  is  not  In  the  power  of  one  accused  of 
felony  by  consent  expressly  given,  or  by  his 
silence,  to  authorize  a  Jury  of  only  eight  persons 
to  pass  upon  the  question  of  his  guilt  Instead  of 
the  constitutional  Jury  of  twelve.  Thompson 
V.  Utah.  170  U.  S.  343,  42  L.  ed.  1061. 

And  the  consent  of  the  defendant,  Indicted  for 
murder,  to  the  withdrawal  of  one  Juror,  and  to 
the  rendering  of  a  verdict  by  the  remaining 
eleven  Jurors,  cannot  lawfully  be  recognized  bs 
the  court,  and  Is  a  nullity.  Cancemi  v.  People, 
18  N.  Y.  128,  138. 
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So,  in  Allen  t.  State,  54  Ind.  461,  a  conylc- 
tlon  of  larceny  by  a  jury  of  ten,  where  two  of 
tlie  Jnrora  bad  been  discharged  with  the  de- 
fendant's consent,  was  overruled,  as  the  trial 
of  a  ciimtnal  cause  by  a  Jury  consisting  of  less 
than  twelve  is  unauthorized  by  law,  and  the 
verdict  in  such  a  case  Is  void.  The  court  fol- 
lowed its  prior  decision  in  Brown  v.  State,  16 
Ind.  406,  and  relied  upon  the  authority  of  Hill 
V.  reople.  16  Mich.  351. 

And  in  HIU  v.  People,  16  Mich.  351,  357,  358, 
a  conviction  of  murder  was  set  aside  as  one  of 
tbe  Jurors  was  an  alien,  aod  not  a  citizen  of  the 
United  States  or  of  the  state, — which  fact  was 
unknown  to  the  defendant  or  his  counsel  until 
after  the  verdict  was  rendered, — upon  the 
ground  that  the  defendant  could  not  waive  such 
const itntional  right,  and  that  the  case  must  be 
taken  as  though  it  had  l>een  a  trial  by  eleven 
jnrors,  and  that  it  was  the  court's  duty  to  see 
tliat  such  constitutional  rights,  especially  in  a 
criminal  case,  were  not  violated,  no  matter  how 
negligent  tlie  defendant  might  have  been  In  rais- 
ing his  objection. 

Again,  in  State  v.  Mansfield,  41  Mo.  470,  474, 
a  conviction  of  felony  was  set  aside  as  one  of 
tbe  twelve  men  called  to  try  the  case  failed  to 
answer  on  the  next  morning,  and  It  was  stated 
that  he  was  sick,  although  it  was  then  agreed, 
the  prisoner  consenting,  that  the  trial  should 
proceed  with  the  eleven  Jurors  who  rendered  the 
verdict- 

So,  in  Territory  v.  Ah  Wah.  4  Mont.  149,  47 
Am.  Kep.  341.  the  prisoner  was  held  not  to  be 
bound  by  his  consent  to  be  tried  by  the  remain- 
ing eleven  Jurors  on  a  trial  for  murder,  where 
one  of  the  twelve  Jurymen  was  excused  on  ac- 
count of  sickness  In  his  family. 

And  in  Arnold  v.  State,  38  Neb.  752,  754,  it 
is  stated  that  the  consent  of  the  prisoner  can- 
not change  the  law :  that  the  rights  given  him 
by  statute  he  cannot  waive,  and,  even  by  agree- 
ment of  the  state's  prosecutor,  the  tribunal 
which  the  law  provides  for  the  trial  of  the 
issue  cannot  be  set  aside  and  some  other  tribu- 
nal substituted. 

In  State  v.  Allen,  46  Conn.  531,  548.  it  is  said 
that  even  if  the  defendant,  upon  a  trial  for  mur- 
der, can  under  any  circumstances  consent  to  al- 
low the  case  to  proceed  with  a  Jury  of  eleven, 
and  thus  make  the  verdict  binding  and  eflfectual, 
it  must  be  made  with  the  consent  and  approval 
of  the  prosecution,  otherwise  the  verdict  of 
eleven  Jurors  will  be  no  verdict  at  all.  The 
question  whether  the  consent  of  counsel  for  ac- 
cused and  of  the  prosecution  would  be  sufficient 
to  uphold  a  verdict  in  a  capital  case  by  less 
than  a  full  panel  was,  however,  not  expressly 
decided  in  this  case. 

In  the  above  case,  a  prosecution  for  murder, 
defendant's  counsel  asked  for  a  suspension  of 
tbe  trial  after  witnesses  had  been  examined,  in 
order  that  the  question  as  to  the  disqualification 
of  one  of  the  Jurors,  by  reason  of  his  having 
expressed  an  opinion  as  to  the  guilt  of  the  pris- 
oner, might  be  determined.  The  court  found 
the  disqualification  Justified,  and  the  defendant 
then  offered  to  waive  such  disqualification  and  to 
proceed  with  eleven  Jurors.  The  action  of  the 
court  below  in  discharging  the  Jury  was  upheld, 
as  the  person  disqualified  thereupon  ceased  to 
lie  a  Juror,  and  tbe  number  was  reduced  to 
eleven,  and  the  record  did  not  show  that  the 
offer  of  the  counsel  of  the  accused  to  proceed 
with  the  eleven  Jurors  was  accepted  by  tbe 
state.  Without  such  consent  at'least  the  court 
intimated  that  eleven  Jurors  could  not  render 
a  verdicL 

In  a  ease  where  there  were  thirteen  Jurors 
in  the  box,  and  the  defendant  when  he  discov- 
ered the  same  objected  to  proceed,  and  the  court 
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ordered  the  thirteenth  Juror  to  retire,  where- 
upon the  case  was  submitted  to  the  remaining 
twelve,  the  verdict  of  tbe  twelve  Jurors  was  up- 
held as  they  were  accepted  by  the  defendant  and 
the  thirteenth  Juror  was  one  stricken  out  by  the 
defendant.     Davis  v.  State,  9  Tex.  App.  634. 

But  in  State  v.  White,  33  La.  Ann.  1218, 
wherein  the  defendant  was  convicted  on  a 
charge  of  stabbing  with  intent  to  kill  and  mur- 
der, it  was  held  that  the  constitutional  provi- 
sions guaranteeing  the  trial  by  Jury  might  be 
waived  by  the  defendant. 

And  the  same  conclusions  were  reached  in 
the  case  of  State  v.  Asklns,  33  La.  Ann.  1253. 

The  last  two  cases,  however,  were  both  de- 
cided upon  the  theory  that  although  a  defend- 
ant in  a  criminal  action  had,  under  the  Con- 
stitution of  that  state,  the  right  to  a  trial  by 
an  impartial  jury, — that  is  a  Jury  of  twelve  men 
as  at  common  law, — yet  in  cases  where  the  pen- 
alty was  not  necessarily  hard  labor  or  death,  a 
trial  by  a  less  number  than  twelve  might  be  pro- 
vided for  by  the  state  legislation,  and  also  upon 
the  ground  that  the  Constitution  contained  no 
language  by  which  the  legislature  were  pre- 
cluded from  providing  any  other  mode  of  trial 
at  the  option  of  the  accused.  See  State  v. 
White,  33  La.  Ann.  1220. 

The  court  upheld  a  conviction  upon  an  in- 
dictment for  assault  with  Intent  to  rape  by  a 
Jury  of  eleven  In  a  case  where  one  of  the  twelve 
Jurymen  Impaneled  was  excused  on  the  second 
day  on  account  of  serious  Illness,  and,  with  the 
consent  of  the  defendant  duly  recorded  on  the 
record,  the  trial  proceeded  under  an  agreement, 
also  made  on  the  record,  that  the  verdict  of  tbe 
eleven  Jurors  should  "be  as  valid  and  binding  aa 
though  rendered  by  the  full  Jury."  State  v. 
Grossheim.  79  Iowa,  75,  77. 

In  this  case  the  court  followed  its  previous 
decision  in  State  v.  Kaufman,  51  Iowa,  578,  33 
Am.  Kep.  148,  and  distinguished  the  case  from 
State  V.  Carman,  63  Iowa,  130,  50  Am.  Rep. 
741 ;  and  State  v.  Larrigan,  66  Iowa,  426,  upon 
the  ground  that  the  two  latter  cases  were  au- 
thority for  the  rule  that  a  Jury  cannot  be  waived 
In  a  criminal  case  for  the  reason  that  the  stat- 
ute provides  that  issues  of  fact  In  such  cases 
shall  be  tried  by  a  Jury,  and  for  the  reason  that 
the  essentials  of  a  legal  Jury  were  not  consid- 
ered in  those  cases. 

The  case  of  State  v.  Kaufman,  51  Iowa.  578, 
33  Am.  Rep.  148,  which  was  relied  upon  in  the 
above  casfr  of  State  v.  Grossheim.  79  Iowa,  75, 
77,  was  one  of  forgery.  In  which  a  Juror  waa 
taken  sick  and  the  defendant's  consent  to  be 
tried  by  the  eleven  remaining  Jurors,  with  the 
consent  of  the  state  and  the  court,  was  held  to 
bind  him. 

In  this  case  the  court  relied  upon  the  cases 
of  Com.  V.  Dal  ley,  12  Cush.  80 ;  Murphy  v.  Com. 
1  Met.  (Ky.)  365:  and  Tyra  v.  State,  2  Met. 
(Ky.)  1, — wherein  the  court  upheld  convictions 
for  misdemeanors  by  a  Jury  of  less  than  twelve 
upon  the  defendant's  consent  to  be  so  tried,  and 
observed  that  it  was  unable'  to  see  how  It  was 
possible  to  draw  a  distinction  in  that  respect 
between  misdemeanors  and  felonies,  because  the 
Constitution  did  not  recognize  any  such  dis- 
tinction. 

This  decision  would  seem  to  be  in  direct  op- 
position to  the  majority  of  the  decisions  upon 
the  question,  and  to  the  contrary  to  the  con- 
struction generally  placed  upon  the  meaning 
of  the  words  "shall  remain  Inviolate"  as  used 
In  the  Constitution  of  the  states  of  the  Union, 
according  to  which  the  term  has  been  declared 
to  mean  that  the  right  should  remain  the  same 
as  It  was  at  common  law  at  the  time  of  the 
adoption  of  such  Constitution,  and  that  In  cases 
where,  by  such  law,  the  defendant  was  entitled 
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to  a  full  jury  of  twelve  men,  he  was  still  to  be 
held  entitled  to  such  a  jury,  and  that  a  convic- 
tion by  a  less  jury  could  not  bind  him,  although 
In  cases  where  he  was  not  so  entitled  bf  law 
he  might  waive  such  right  and  consent  to  a  less 
Jury  than  twelve,  thus  generally  drawing  a  dis- 
tinction between  felonies  and  misdemeanors  In 
this  respect. 

The  case  of  State  v.  Carman,  63  Iowa,  130,  00 
Am.  Rep.  741,  which  was  distinguished  by  the 
•court  In  the  case  of  State  v.  Grosshelm,  79  Iowa, 
75,  77,  was  a  conviction  of  assault  with  Intent 
to  murder,  In  which  a  jury  trial  was  waived  by 
the  defendant ;  bat  the  court  set  aside  the  con- 
viction and  remanded  the  cause  for  a  new  trial 
upon  the  ground  that  the  defendant  could  not 
waive  the  rights  guaranteed  to  him  by  the  Con- 
stitution. The  opinion  In  chief  in  that  case 
does  not,  however,  pass  upon  the  number  of 
jurors  necessary  to  secure  a  conviction,  but  In 
the  dissenting  opinion  of  Justice  Seevers  on 
page  138,  the  case  of  State  v.  Kaufman,  51 
Iowa,  578,  33  Am.  Rep.  148,  Is  relied  upon,  and 
comments  are  made  upon  the  question  of  the  de- 
fendant's right  to  consent  to  a  less  jury  than 
twelve. 

In  the  case  of  State  v.  Larrlgan,  66  Iowa, 
426,  also  cited  and  distinguished  by  the  above 
•case  of  State  v.  Grosshelm,  a  conviction  by  the 
•court  of  a  felony  was  reversed  by  the  court  on 
the  ground  that  the  right  to  be  tried  by  a  jury  of 
twelve  men  could  not  be  waived  in  such  a  case. 

And  In  Alfred  v.. State,  6  6a.  483,  a  criminal 
proceeding  in  the  nature  of  a  felony,  and  a  capi- 
tal offense  committed  by  a  slave,  his  master, 
who  was  acting  as  his  counsel,  upon  his  trial 
was  allowed  to  waive  the  number  of  jurors  re- 
4iulred  by  the  statute  to  be  impaneled,  and  agree 
that  the  first  twelve  jurors  answering  to  their 
names  should  try  the  cause. 

d.  In  mi8demeanor$. 

In  cases  of  misdemeanor  a  distinction  has 
been  made  between  those  cases  and  felonies, 
and  the  rule  in  such  cases  would  seem,  to  be 
that  the  defendant  may,  by  his  express  consent, 
waive  a  jury  of  twelve,  and  accept  the  verdict 
•of  a  jury  of  a  less  number,  for  the  reason  that 
the  right  to  trial  by  a  full  jury  of  twelve  was 
not  in  all  such  cases  fully  guaranteed  to  him 
by  the  Constitution,  as  it  did  not  exist  as  an 
absolute  right  at  common  law.  This  is  so  espe- 
cially in  petty  offenses  triable  in  justices'  courts 
under  statutes  giving  jurisdiction  to  such  courts. 
There  must,  however,  J9e  a  waiver  of  the  right, 
and  the  defendant's  consent  to  such  jury  must 
he  shown. 

This  distinction  has  been  recognized  by  the 
pouits  In  the  various  decisions  below,  and  was 
also  pointed  out  by  the  court  in  State  v.  Mans- 
field. 41  Mo.  470,  474. 

In  the  case  of  Stell  v.  State,  14  Tex.  App.  59, 
a  case  of  aggravated  assault  and  battery,  the 
verdict  In  the  court  below  was  reversed,  where 
there  was  nothing  indicating  a  waiver,  or  con- 
aent  on  the  part  of  the  defendant  to  be  tried  by 
a  full  jury  of  six  in  the  county  court,  as  pro- 
vided for  in  I  17,  art.  4,  of  the  state  Constitu- 
tion, and  his  motion  for  a  new  trial  showed 
that  he  did  not  consent,  as  he  made  it  one  of 
the  grounds  thereof. 

A  jury  may  be  waived  in  trials  for  misde- 
meanors, and  the  defendant  may  consent  to  be 
tried  by  less  than  twelve  jurors,  and  an  agree- 
ment to  a  trial  by  a  jury  of  less  than  twelve 
in  a  trial  for  a  misdemeanor  Is  valid,  and  a 
Judgment  on  the  verdict  is  not  erroneous.  Darst 
V.  People,  51  111.  286,  2  Am.  Rep.  301 ;  Tyra  v. 
Com.  2  Met.  (Ky.)  1,  2 ;  Murphy  v.  Com.  1  Met. 
(Ey.)  365 ;  State  v.  Mansfield,  41  Mo.  470. 

But,  even  in  cases  of  misdemeanor  where  the 
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right  has  not  been  waived  in  any  respect,  and  a 
jury  is  impaneled  to  try  the  cause.  It  must  be 
a  constitutional  and  a  legal  one  composed  of  the 
number  required  by  the  state  Constitution,  and 
the  record  must  show  that  fact.  Stell  v.  State, 
14  Tex.  App.  59 ;  Marks  v.  State,  10  Tex.  App. 
334. 

An  agreement  by  a  defendant  to  be  tried  by 
a  jury  constituted  of  a  less  number  than  twelve 
In  cases  of  misdemeanors  where  the  penalty  Is 
merely  a  fine  is  not  inconsistent  with  any  rule 
of  law  or  with  public  policy,  neither  does  it  tend 
to  defeat  public  justice,  but.  on  the  contrary, 
tends  to  promote  it  by  facilitating  the  despatch 
of  business  in  court,  and  prevents  unnecessary 
and  embarrassing  delay.  Murphy  v.  Com.  1 
Met  365 ;  Tyra  v.  Com.  2  Met.  (Ky.)  1,  2. 

In  the  caae  of  Tyra  v.  Com,  2  Met.  (Ky.)  1, 
the  record  showed  that  the  defendant.  Indicted 
for  maliciously  stabbing  with  Intent  to  kill, 
was  found  guilty  of  a  misdemeanor  by  a  jury  of 
eleven  with  the  consent  of  the  prisoner,  al- 
though under  |  258  of  the  Criminal  Code  he 
might  have  been  found  guilty  either  of  the 
felony  as  charged,  or  of  any  lower  degree  of  that 
offense.  The  court  refused  to  reverse  the  con- 
viction under  f  334  of  the  Criminal  Code  of 
that  state,  although  it  was  contended  that  the 
record  presented  a  case  of  felony  and  not  of  mis- 
demeanor, esnedally  as  no  objection  was  made 
In  the  court  below. 

In  this  case  the  court  laid  down  the  above 
rule  with  respect  to  misdemeanors,  and  stated 
that  it  existed  whatever  might  be  the  rule  in 
cases  of  felony,  and  that  therefore  the  rule  con- 
tended for,  which  was  that  in  cases  of  felony 
the  prosecution  and  the  defense  could  not  agree 
to  a  verdict  by  less  than  a  full  number  of  jurors, 
could  not  properly  apply  In  that  case. 

So,  it  has  been  stated  that  there  Is  no  sufla- 
clent  reason  In  principle  for  denying  the  de- 
fendant, except  in  criminal  cases  of  the  highest 
grade,  the  power  to  waive  his  right  to  be  tried 
by  a  jury  of  twelve,  when  he  does  so  deliberate- 
ly with  the  knowledge  of  his  counsel,  and  no 
advantage  Is  taken  of  him  to  Induce  his  action. 
Com.  V.  Sweet,  4  Pa.  Dist.  R.  136. 

An  argument  In  favor  of  the  defendant's  right 
to  waive  a  full  jury  of  twelve  In  cases  of  mis- 
demeanor is  found  in  the  fact  that  a  prisoner 
waives  his  right  to  a  trial  by  jury  of  twelve 
when  he  pleads  guilty  to  the  indictment,  and 
thereby  produces  a  result  which  Is  certainly  dis- 
astrous to  him,  whereas  by  consenting  to  submit 
his  case  to  a  jury  of  even  less  than  twelve  he 
preserves  his  chance  for  a  favorable  verdict, 
and  he  should  therefore  in  such  cases  be  treated 
as  a  reasonable  being,  responsible  for  his  acts, 
and  permitted  the  free  action  of  his  judgment, 
and  held  accountable.  Com.  v.  Sweet,  4  Pa. 
Dlst.  R.  136. 

So,  no  departure  from  established  forms  of 
trial  in  criminal  cases,  even  in  prosecutions  for 
misdemeanor,  can  take  place,  as  by  waiving  a 
full  jury  of  twelve  and  consenting  to  be  tried 
by  eleven  jurors  without  permission  of  the  judge. 
Com.  V.  Dalley.  12  Cush.  80,  83. 

An  agreement  of  the  parties  that  the  jury 
after  agreeing  on  their  verdict  may  seal  the 
same  and  separate,  where  only  eleven  jurors  re- 
turn such  verdict.  Is  a  waiver  of  all  exceptions 
because  of  such  sepavatlon,  and  places  the  cause 
in  the  same  situation  as  though  the  twelve  jur- 
ors had  delivered  it.  Woods  v.  Van  Buren 
County  Comrs.,   Morris   (Iowa)   441. 

The  parties  upon  an  Indictment  for  betting  on 
an  election  may  agree,  after  the  jury  have  been 
sworn,  to  one  of  the  jurors  being  withdrawn, 
and  to  submit  the  case  to  the  remaining  eleven, 
and  the  validity  of  It  cannot  be  questioned. 
Murpay  v.  Com.  1  Met.  (Ky.)  365. 
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In  Com.  T.  Sweet,  4  Pa.  Dlst.  R.  186,  the 
coart  upheld  a  conviction  fur  a  misdemeanor  in 
obtaining  money  under  false  pretenses  by 
eleven  jurors,  where  one  of  the  twelve  Jurors, 
upon  consultation  of  counsel  and  with  the  con- 
sent of  defendants,  was  excused  by  the  court. 

The  above  case  was  said  not  to  be  dlstin- 
snlshable  from  the  prior  case  of  Laverty  v.  Com. 
101  Pa.  560,  in  which  the  conviction  of  the 
defendant  by  a  Justice  of  the  peace  and  a  Jury 
of  six  under  Teller's  act  (act  May  1,  1861),  was, 
upon  certiorari,  held  legal,  as  the  defendant 
could  avail  himself  of  the  privilege  of  the  stat- 
ute, and  demand  a  trial  by  a  Justice  and  a  Jury 
of  six,  rather  than  In  a  court  of  quarter  sessions 
with  a  Jnry  of  twelve,  and  that  under  such  act 
the  Jury  of  six  was  not  a  violation  of  the  con- 
st itntional  provision  that  "the  trial  by  Jury 
shall  be  as  heretofore,'*  and  that  the  act  of  as- 
sembly which  gave  such  Jurisdiction  did  not  au- 
thorise a  trial  by  a  Jury  except  upon  demand, 
which  demand  was  held  to  be  a  waiver  of  a 
right  of  trial  by  a  Jury  of  twelve. 

The  cases  of  Com.-  v.  Shaw,  1  Pittsb.  492, 
and  Com.  v.  Byers,  6  Pa.  Co.  Ct.  295,  were, 
however,  excepted  to  by  the  court  in  that  case 
although  the  court  stated  that  the  opinions  of 
the  judges  in  those  cases  were  entitled  to  great 
respect,  and  if  there  were  no  opposing  decisions 
the  court  would  hesitate  before  expressing  a 
contrary  one,  but  an  examination  of  the  authori- 
ties cited  in  such  case  showed  that  only  one 
case  was  in  point,  namely  the  New  York  case  of 
Canceml  v.  People,  18  N.  Y.  128,  185,  138.  The 
court  further  pointed  out  that  in  none  of  the 
other  authorities  was  the  power  to  waive  the 
constitutional  right  considered,  and  that 
the  point  decided  by  them  was  that  a  verdict  by 
a  greater  or  less  number  than  twelve  was  not 
such  a  verdict  as  was  guaranteed  by  the  law, 
It  not  appearing  in  any  of  such  cases  that  the 
accused  consented. 

So,  the  verdict  of  eleven  Jurors,  upon  a  con- 
viction for  |i  misdemeanor  in  assaulting  an 
•olBcer  and  aiding  a  prisoner  to  escape,  talcen  by 
consent  of  all  parties  and  the  court,  and  so 
shown  on  the  record,  was  upheld  in  Com.  v. 
Dai  ley,  12  Cush.  80,  In  which  case  a  Juror  was 
•discharged  owing  to  sickness  in  his  family. 

And  in  State  v.  Borowsky,  11  Nev.  119,  127, 
wherein  the  defendant  was  convicted  of  misde- 
meanor in  the  office  of  public  administrator, 
the  court  relied  upon  the  above  case  of  Com.  v. 
Dailey.  12  Cush.  80,  and  sustained  the  theory 
that,  although  the  defendant  was  entitled  to  be 
tried  by  a  Jury  of  twelve  if  he  demanded  such 
a  Jnry.  yet  that  by  consent  he  might  be  tried 
t>y  a  Jury  of  less  than  twelve,  upon  a  charge  of 
misdemeanor,  although  his  consent  would  not 
work  a  waiver  of  a  Jury  trial. 

Again,  It  has  been  said  that  If  a  party  goes 
to  trial  without  objection  before  a  Justice  of  the 
peace  and  six  Jurors  in  criminal  proceedings, 
two  days  after  the  Jury  are  struck,  he  cannot 
afterwards  complain  of  the  proceedings.  Grif- 
fen  V.  Com.  1  Wilcox  (Pa.)  261,  8  Brightly's 
Digest,  pt.  1,  p.  4210. 

So,  a  defendant  in  misdemeanor  before  a  Just- 
lee  of  the  peace  may  waive  the  right  to  a  trial 
•hj  a  jnry  of  twelve,  and  subject  it  to  a  decision 
ot  six  men,  and  oven  to  that  of  a  Justice  of  the 
peace  himself;  but  in  all  cases  where  he  may 
require  it.  It  is  the  duty  of  a  justice  to  Im- 
-panel  an  even  Jnry  of  twelve  men  for  the  trial 
-of  a  cause.     State  v.  Cox,  8  Ark.  486,  447. 

In  passing  upon  the  11th  section  of  the  Arkan- 
sas statute  of  December  16,  1846,  giving  Jurls- 
'diction  to  justices  of  the  peace  and  limiting  the 
number  of  a  Jury  to  six  men,  the  court  in  the 
sbove  case  stated  that  the  constitutional  provi- 
sion secured  the  right  of  trial  by  Jury  to  twelve 
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according  to  the  known  technical  meaning  of  ths 
term,  of  which  right  the  defendant  could  not 
be  deprived,  except  by  his  consent,  but  he  might 
waive  the  right  and  submit  to  a  decision  of  six 
men,  and  even  to  that  of  the  Justice  himself; 
but  that  in  all  cases  where  he  required  it,  It  was 
the  duty  of  the  Justice  to  impanel  an  even  Jury 
of  twelve.  The  question,  however,  did  not  prop- 
erly present  Itself  in  that  case,  and  the  court 
stated  that  its  remarks  were  mside  for  the  guid- 
ance of  Justices. 

From  the  above  diotum  of  the  court  it  would 
seem  that  it  would  be  unconstitutional  for  the 
eoQit  to  try  the  defendant  under  the  act  by  a 
jury  of  six  men  in  cases  where  he  demanded  a 
full  Jury  of  twelve,  but  that  in  cases  where  he 
waived  his  right  and  consented  to  a  Jury  of  six, 
his  consent  would  bind  him,  and  therefore  the 
conviction  by  such  Jury  would  not  be  contrary 
to  the  provisions  of  the  Constitution.  The 
court  upheld  the  constitutionality  of  the  act  In 
so  far  as  it  gave  Jurisdiction  to  the  Justices  of 
the  peace  in  cases  therein  mentioned.  State  v. 
Cox,  8  Ark.  436,  447.  In  this  case  the  defend- 
ant was  charged  with  assault  and  battery. 

In  Warwick  v.  State,  47  Ark.  568,  it  was  held 
that  I  2219  of  the  Arkansas  Statutes  was  not 
unconstitutional,  in  so  far  as  it  provided  for  a 
trial  by  less  than  twelve  Jurors  upon  the  giv- 
ing of  consent,  and  therefore  in  the  case  of  a 
misdemeanor  a  verdict  rendered  by  less  than 
twelve  Jurors  after  an  agreement  to  abide  by 
their  finding  should  be  allowed  to  stand. 

And  there  was  held  to  be  no  error  upon  a  trial 
In  the  county  court  by  a  Jury  of  six  for  an  ag- 
gravated assault,  where  by  agreement  of  the  par- 
ties one  of  the  Jurors  was  excused  on  account  of 
his  wife's  sickness,  and  a  verdict  was  ren- 
dered by  five  Jurors  only.  Glndrat  v.  State,  8 
Tex.  App.  573.  This  case  was  decided  nnder 
I  19  of  the  act  to  regulate  grand  Juries  and 
Juries  in  civil  and  criminal  cases  in  the  state 
of  Texas,  Gen.  Laws  15th  Legislature,  82. 

Again,  the  voluntary  consent  of  a  defendant, 
tried  in  a  municipal  court  for  assault  and  bat- 
tery, to  a  Jury  of  eleven  will  be  upheld,  where 
he  waives  a  Jury  of  twelve,  and  there  is  no 
omission  or  neglect  on  the  part  of  the  state  to 
furnish  such  a  Jury  if  demanded,  even  though 
the  record  shows  no  reason  why  a  Jury  of  eleven 
was  agreed  upon.  State  v.  Sackett,  89  Minn. 
69. 

In  Kneeland  v.  State,  62  Ga.  895,  897,  the  de- 
fendants, tried  In  a  circuit  court  for  keeping  a 
faro  table,  demanded  Jury  trials.  The  usual 
Jury  in  such  court  was  impaneled,  and  five  were 
left  as  a  traverse  jury  by  whom  the  prisoners 
were  found  guilty.  The  act  regulating  the  prac- 
tice in  the  city  court  did  not  require  a  trial  by 
Jury,  but  if  the  defendant  required  it,  it  was  his 
privilege  to  demand  It,  and  in  such  case  the  act 
provided  only  for  a  Jury  of  five  men  to  be 
stricken  from  a  Jury  of  twelve.  The  act  was 
passed  prior  to  the  Georgia  Constitution  of  1877, 
which  by  the  18th  section  of  the  8d  article  there- 
of, prohibits  a  Jury  of  less  than  twelve  men. 
The  trial  was  had  subsequent  to  the  Constitu- 
tion of  1877,  going  into  effect  by  reason  of  its 
ratification,  and  no  law  had  been  passed  by  the 
general  assembly  to  carry  It  Into  effect  by  any 
practical  machinery  providing  for  a  Jury  of 
twelve.  The  court  held  that  the  defendants' 
demand  for  a  Jury  trial  must  be  understood  as 
the  demand  for  that  sort  of  Jury  which  the  court 
could  give  them,  and  that  when  they  had  their 
rights  passed  upon  bv  such  a  Jury  of  their  own 
seeking  and  choosing,  and  the  Issue  was  found 
against  them.  It  would  be  allowing  them  to 
speculate  upon  the  chances  of  the  trial  sought 
by  themselves  if  they  were  permitted  to  object 
to  the  Jury  of  their  own  choice. 
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Bat  In  the  case  of  Com.  v.  Saal,  10  Phlla. 
496,  wherein  the  defendant  claimed  a  full  jury 
of  twelve,  a  conviction  upon  an  Information  for 
ylolatlon  of  the  liquor  laws  tried  before  a  justice 
and  a  jury  of  six  without  the  defendant's  con- 
sent under  the  Pennsylvania  statute,  was  set 
aside  as  unconstitutional  as  contrary  to  the 
provision  of  the  bill  of  rights,  as  prior  to  the 
adoption  of  the  state  Constitution  he  was  en- 
titled to  a  Jury  under  the  colonial  laws. 

Yet  It  must  affirmatively  appear  that  the  de- 
fendant .  consented  to  be  tried  by  a  less  jury 
than  that  required  by  the  law,  even  though  he 
may  have  objected  to  take  the  case  from  them, 
as  his  actions  may  amount  to  nothing  more 
than  a  mere  waiver  not  sufficient  to  constitute 
an  agreement  to  be  tried  by  a  less  number  than 
twelve.  Warwick  v.  State,  47  Ark.  568,  where- 
in defendant  was  convicted  of  participating  in 
the  offense  of  Bcllin<?  intoxicating  liquors  to  a 
minor. 

In  the  above  case,  the  bill  of  exceptions 
showed  that  the  defendant,  when  asked  If  he 
would  agree  to  try  the  cause  with  a  less  number 
of  jurors  than  twelve,  declined  to  make  the 
agreement,  and  a  full  jury  was  ordered  into  the 
box  but  by  mistake  a  jury  of  eleven  were 
sworn  without  his  objection.  The  mistake  was 
discovered  while  the  jury  were  being  instructed, 
whereupon  the  court  ordered  another  juror  into 
the  box  for  the  purpose  of  completing  the  panel 
and  wanted  the  case  gone  over  again.  To  this 
the  defendant  objected,  and  the  court  then  di- 
rected the  Jury  of  eleven  to  retire  and  consider 
the  verdict. 

So,  a  waiver  of  a  Jury  of  twelve  by  a  defend- 
ant's attorney  in  a  trial  for  malicious  trespass, 
without  the  consent  of  his  client  who  was  pres- 
ent In  court,  was  held  a  nullity  In  Brown  v. 
State.  16  Ind.  4U6,  as  such  waiver  could  not 
bind  the  defendant. 

e.  In  civil  actions. 

In  considering  the  right  of  a  defendant  to 
waive  a  full  jury  and  consent  to  a  verdict  by 
a  less  number  than  twelve,  a  distinction  Is 
drawn  between  criminal  actions  and  civil  suits, 
upon  the  ground  that  civil  suits  relate  to  and  af- 
fect, as  to  the  parties  against  whom  they  are 
brought,  only  individual  rights  which  are  with- 
in their  individual  control,  and  which  they  may 
part  with  at  their  pleasure.  So,  the  law  recog- 
nizes the  doctrine  of  waiver  to  a  great  extent 
in  civil  suits,  in  some  Instances  even  to  the  de- 
privation of  constitutional  private  rights. 
Canceml  v.  People,  18  N.  Y.  128,  137. 

And  a  departure  from  legal  rules  In  the  con- 
duct of  civil  suits  with  the  consent  of  a  de- 
fendant is  a  voluntary  relinquishment  of  what 
belongs  to  the  defendant  exclusively,  and  there 
1b  manifest  propriety  in  the  law  allowing  such 
consent  to  have  the  effect  designed  by  it  in  most 
cases,  as  to  matters  within  the  Jurisdiction  of 
the  court.     Ibid. 

And  therefore  It  has  been  held  that  in  civil 
cases  the  parties  may  waive  the  right  to  trial 
by  a  jury  of  twelve.  Marlin  v.  Stockbridge,  14 
Tex.  165 ;  Flint  River  S.  B.  Co.  v.  Foster,  5  Ga. 
194,  48  Am.  Dec.  248.  260 ;  Scott  v.  Russell,  39 
Mo.  407 ;  Brown  v.  Hannibal  &  St.  J.  R.  Co.  37 
Mo.  208. 

And  it  is  competent  for  the  defendant  to 
waive  the  right  of  a  trial  according  to  the  com- 
mon law,  even  if  without  such  waiver  he  would 
be  considered  as  entitled  to  it.  People  v.  Mur- 
ray, 5  Hill,  468,  472.  In  this  case  the  defend- 
ants had  acted  under  a  state  statute,  and  could 
not  therefore  object  to  the  unconstitutionality  of 
its  provisions  relating  to  the  assessment  of  the 
damages  Incurred  through  their  acts. 

So,  in  an  action  before  a  justice  where  a  trial 
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proceeds  with  a  Jury  of  less  than  twelve  men,, 
and  no  exception  is  taken  or  motion  in  arrest 
made,  the  point  Is  waived.  Sapplngton  v.  El- 
rod,  9  Mo.  App.  Appx.  581. 

And  an  agreement  by  the  parties  In  a  justice*» 
court  for  the  trial  of  a  cause  by  a  jury  of  less 
than  six  Jurors  Is  good,  though  not  made  until 
after  the  return  of  the  venire,  and  when  the 
jury  Is  drawn,  if  the  parties  proceed  to  trial 
pursuant  to  such  agreement.  Carman  v.  Newell^ 
1  Denio,  25. 

Where  it  was  shown  that  after  the  Jury  were 
impaneled  one  was  excused  on  account  of  sick- 
ness, with  the  consent  of  all  parties,  the  court 
refused  to  find  any  error.  Tram  Lumber  Co.  ▼. 
Hancock,  70  Tex.  312. 

So,  In  Cravens  v.  Grant,  2  T.  B.  Mon.  117, 
an  action  for  deceit  in  the  sale  of  a  mare, 
there  was  held  to  be  no  error  in  a  verdict  by- 
eleven  jurors,  as  the  parties  had  assented  to  try 
the  cause  by  eleven  Jurors  only,  after  one  bad 
been  withdrawn,  and  their  assent  was  apparent 
as  well  from  the  entry  of  withdrawal  as  from 
that  of  the  subsequent  proceedings  bad  on  the 
trial,  although  had  there  been  no  such  assent 
the  verdict  would  have  been  erroneous. 

And  in  Roach  v.  Blakey.  89  Va.  767,  an  ac- 
tion in  ejectment,  in  which  the  record  showed 
that  the  trial  by  eleven  jurors  was  by  consent 
of  parties  in  open  court,  the  court  refused  to- 
hear  the  defendant's  claim  that  he  was  entitled 
to  have  twelve  persons  on  the  Jury  as  by  consent 
he  waived  this  right  and  consented  to  a  trial 
by  eleven  jurors. 

Yet  the  trial  court  has  no  authority  in  law 
to  withdraw  a  juror  during  the  progress  of  the 
trial,  and  continue  the  trial  with  the  remaining 
eleven  Jurors,  without  the  consent  of  all  the 
parties.  Cloud  County  Comrs.  v.  Morgan  (Kan. 
App.)  52  Pac.  896. 

And  the  provisions  of  the  New  Jersey  statute 
relating  to  the  trial  of  small  causes,  the  59th 
and  60th  section  of  which  provide,  in  effect^ 
that  where  property  levied  upon  Is  claimed  by 
any  person,  other  than  the  defendant,  by  notice 
In  writing  delivered  to  the  constable,  the  latter 
must  delay  the  sale  for  ten  days,  so  that  within 
the  period  the  claimant  may  apply  to  a  Justice 
for  a  venire  to  summon  a  jury  of  six  lawful 
men  as  jurors  to  try  the  claimant's  right  to  such 
property,  and  the  verdict  of  such  jury  Is  to  be 
a  protection  to  the  constable  from  any  action  In 
the  taking  and  seizing  of  such  property,  are 
constitutional  In  respect  to  such  Jury,  and  such 
procedure  does  not  deprive  the  plaintiff  of  his 
trial  by  a  constitutional  jury  of  twelve  men, 
as  the  statute  offers  the  parties  a  mode  of  trial 
at  once  Inexpensive  and  facile,  which  neither 
the  one  nor  the  other  was  compelled  to  resort 
to :  but  the  parties  can  waive  such  rights  and 
at  their  option  accept  such  method  of  litigation, 
and  in  such  event  the  rule  volenti  non  fit  injuria 
applies.     Berry  v.  Chamberlain,  53  N.  J.  L.  463. 

lu  civil  cases  the  Indiana  statute  (2  Rev. 
Stat.  {  308,  p.  106)  authorizes  the  parties  to 
agree  upon  a  less  number,  and  a  jury  consisting 
of  twelve  may  be  waived.  Brown  v.  State,  1<( 
Ind.  496 ;  Durham  v.  Hudson,  4  Ind.  501. 

In  Kreuchi  v.  Dehler,  50  111.  176,  178,  the 
court  construed  a  statute  providing  for  a  Jury 
of  six  on  a  trial  of  the  right  of  property  before 
a  justice  as  absolutely  providing  that  number 
only  In  cases  where  the  parties  were  not  present 
to  agree  to  a  less  number,  and  as  not  intended 
to  require  them  to  have  at  least  six.  or  to  pre- 
vent their  excusing  a  Juror  by  consent  after  the 
trial  had  commenced. 

And  where  a  btatute  provides  for  a  Jury  of 
more  than  six,  and  also  that  by  consent  a  Jury 
may  be  composed  of  less  than  that  number*, 
there  Is  no  reason  why  the  parties  may   not 
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axree  to  a  jury  of  more  tban  six.  Rbodes  Bur- 
ford  Furniture  Co.  v.  Mattox,  135  Ind.  372.  376. 

WTiere,  however,  a  verdict  is  rendered  In  a 
Justice's  court  by  twelve  Jurors  Instead  of  six, 
•B  provided  by  the  statute.  If  a  party  against 
whom  such  errors  may  have  been  committed 
sees  fit  not  to  appeal  from  the  Justice's  Judg- 
ment, he  must  be  deemed  to  have  waived  all 
such  errors,  and  If  Instead  of  so  appealing  he 
seeks  to  enjoin  the  judgment  he  stands  In  no 
better  attitude  than  if  he  had  consented  to  each 
and  every  one  of  the  Irregularities  complained 
of.  Rhodes  Burford  Furniture  Co.  v.  Maitox, 
1»5  Ind.  372. 

So.  If  In  an  action  In  assumpsit  the  record 
shows  a  trial  by  eleven  instead  of  twelve  jurors, 
and  the  defendant  and  his  counsel  were  present 
at  the  impaneling  of  the  jury  and  during  the 
trial,  and  made  no  objection,  and  neglected  to 
mention  the  fact  in  their  motion  for  setting 
SBlde  the  verdict  and  granting  a  new  trial, 
even  if  there  are  but  eleven  jurors,  the  defend- 
ant will  be  taken  as  having  consented  to  that 
niimber,  and  his  consent  In  a  civil  cause  will 
cure  the  error.  Durham  v.  Hudson,  4  Ind.  501, 
504. 

And  a  similar  decision  was  arrived  at  by  the 
court  in  Mitchell  v.  Stephens,  23  Ind.  466,  a 
suit  brought  before  a  justice  and  tried  by  a 
Jury  of  eleven,  in  which  the  record  showed  that 
the  Issues  were  joined  and  the  causes  submitted 
to  a  jury  of  eleven,  but  in  the  motion  for  a  new 
trial  this  was  not  assigned  as  a  cause. 

So,  even  If  it  be  true  that  the  record  does  not 
■how  a  submission  by  the  consent  of  the  parties 
to  a  jury  of  eleven,  still  the  full  jury  may  be 
waived  by  an  error  to  assign  it  as  and  for  a  new 
triaL  Durham  v.  Hudson,  4  Ind.  601 ;  Mitchell 
V.  Stephens,  23  Ind.  466. 

When  the  objection  to  a  jury  of  less  than 
twelve  jurors  is  first  made  upon  appeal  It  must 
lie  taken  that  the  parties  waived  such  a  jury. 
Mari<n  v.  Stockbrldge,  14  Tex.  165. 

8o,  if,  in  a  civil  action,  the  judgment  recites 
only  eleven  jurors  as  rendering  the  verdict, 
and  it  is  only  signed  by  the  foreman  and  not 
by  the  eleven,  if  no  objection  is  made  to  the  form 
of  the  verdict  or  to  the  manner  of  signing  it  in 
the  court  below,  or  insisted  upon  as  a  ground 
for  a  new  trial,  the  question  cannot  be  consid- 
ered upon  appeal  for  the  first  time,  as  the  proper 
place  to  make  the  objection  is  in  the  court  be- 
low.    Flanagan  v.  Pearson,  61  Tex.  302. 

And  in  an  action  in  a  justice's  court  if  the 
return  set  forth  that  "defendant  asked  for  a 
venire  which  was  Issued  and  returned  with  the 
names  of  the  jurymen  personally  summoned 
(six  names  being  given),"  but  only  five  persons 
appeared  and  were  sworn  as  a  jury  to  try  the 
cause  *'by  the  agreement  of  the  parties,"  the 
court  will  presume  that  the  venire  Issued  for 
twelve  men,  although  only  six  are  returned. 
and  the  defendant,  by  reason  of  his  agreement, 
will  be  estopped  to  deny  the  question  and  the 
authority  of  the  Jury  to  try  the  case.  Clague 
V.  Hodgson,  16  Minn.  320. 

Again,  the  court  of  law  commissioners  is  a 
court  of  record  having  common- law  Jurisdic- 
tion, and  proceeds  according  to  the  course  of 
the  common  law,  and  In  trials  in  that  court  a 
party  Is  entitled  to  a  jury  of  twelve  men  when 
he  demands  it,  but  if  the  case  proceeds  with  a 
less  number,  and  he  takes  no  exception  on  that 
ground,  he  cannot  afterwards  avail  himself  of 
that  error,  except  by  motion  in  arrest  of  judg- 
ment within  the  time  prescribed  by  law  or  by 
the  rules  of  court.  Vaughn  v.  Scade,  30  Mo. 
600,  604. 

8o,  in  Huron  ▼.  Carter,  5  S.  D.  4.  8,  wherein 
the  city  charter  gave  the  police  exclusive  juris- 
diction over  offenses  against  the  ordinances  of 
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the  city,  and  also  allowed  an  appeal  In  such 
I  cases  as  were  tried  without  a  Jury,  and  in  no 
others,  an  action,  brought  for  the  violation  of 
a  city  ordinance  relating  to  health.  In  which 
by  an  agreement  in  open  court  between  the  par- 
ties the  case  was  with  the  court's  consent  tried 
by  a  jury  of  six  selected  from  twelve  names 
provided  by  the  court.-  was  considered  as  a  civil 
one  in  which  It  was  competent  for  the  parties 
to  agree  to  A  Jury  of  less  than  the  regular  num- 
ber, although  the  law  could  not  compel  a  liti- 
gant to  accept  less  than  a  constitutional  jury. 

And  in  a  case  of  a  civil  action  on  a  promis- 
sory note  where  the  record  recited  that  a  jury 
of  twelve  good  and  lawful  men  appeared,  but 
eleven  only  were  named,  and  the  parties  made 
no  objection  to  the  verdict  but  received  It  as 
a  good  and  lawful  one,  the  court  refused  to  no- 
tice the  objection  and  affirmed  the  Judgment. 
Foster  v.  Van  Norman,  1  Tex.  636. 

Yet  it  is  stated  that  In  civil  cases,  in  the  ab- 
sence of  waiver,  the  defendant  is  not  to  be  held 
responsible  for  the  right  construction  of  the 
jury  in  point  of  numbers,  and  Is  not  to  l>e 
charged  with  the  fault  of  the  proper  ofBcer  in 
that  respect.     Cowles  v.  Buckman,  6  Iowa,  161. 

So,  it  Is  settled  that  even  in  civil  cases  con- 
sent  will  not  confer  jurisdiction  of  the  subject- 
matter;  and  where  such  Jurisdiction  exists,  a 
change,  by  consent,  of  the  mode  of  proceeding, 
may  be  so  extensive  as  to  convert  the  case  from 
a  judicial  proceeding  into  a  mere  arbitration. 
Canceml  v.  People,  18  N.  Y.  128,  130. 

And  in  Territory  v.  Ah  Wah.  4  Mont.  149.  47 
Am.  Rep.  341,  It  is  said  that  by  the  consent  of 
the  court,  prosecution,  and  defendant,  a  criminal 
trial  ought  not  to  be  converted  into  a  mere  ar- 
bitration, although  in  civil  cases  the  Montana 
statute  expressly  provides  that.  In  case  a  Jury- 
man becomes  sick  and  Is  excused,  the  trial,  with 
the  consent  of  the  parties,  may  proceed  by  the 
remaining  eleven  Jurymen ;  yet  even  in  civil  ac- 
tions this  cannot  be  done  except  by  virtue  of  a 
statute  authorizing  It,  and  for  this  reason  the 
statute  was  enacted,  and  In  the  absence  of  such 
a  statute  consent  would  not  confer  jurisdiction. 

Again,  in  an  action  in  assumpsit  tried  by  a 
Jury  of  six  In  conformity  with  the  Wisconsin 
county  court  act.  {  16.  chap.  86,  Rev.  Stat,  the 
defendant  cannot  avail  himself  of  the  objection 
that  the  same  Is  unconstltutlonaj,  as  by  the 
17th  section  of  the  act  the  selection  of  the  Ju- 
rors is  given  to  both  parties  in  the  manner  pre- 
scribed, and  If  either  party  refuses  or  neglects 
to  take  part  In  choosing  the  Jurors  the  court 
or  the  clerk  may  act  for  such  party,  and  espe- 
cially Is  such  the  case  where  It  Is  not  shown  that 
the  defendant  objected  to  the  Jury ;  and  In  such 
case  the  court  will  presume  that  he  took  part  In 
the  selection,  and  if  he  does  not  demand  a 
jury,  and  does  not  participate  in  selecting  it, 
it  is  incumbent  upon  him  to  show  such  a  state 
of  facts,  and  in  the  absence  of  any  objection  or 
refusal  It  must  be  presumed  that  he  consented 
to  submit  the  case  to  the  jury  allowed  by  the 
statute.     Millett  v.  Hay  ford,  1  Wis.  401. 

Yet,  even  though  under  a  statute  providing 
for  a  Jury  of  six  In  a  justice's  court,  and  for  a 
jury  of  less  than  six  in  cases  of  consent.  It  may 
not  be  true  that  the  parties  may  not  agree  to  a 
Jury  of  more  than  six,  and  that  notwithstand- 
ing an  agreement  to  a  jury  of  more  than  six  the 
Jury  might  not  be  a  legal  Jury,  It  amounts  only 
to  an  error  In  the  proceedings,  and  does  not  af- 
fect the  Jurisdiction ;  but  whether  such  a  verdict 
Is  erroneous  or  not,  or  even  void.  Is  not  mate- 
rial, and  the  court  will  not  decide  the  question 
for  the  reason  that  it  does  not  affect  the  Juris- 
diction. Rhodes  Burford  Furniture  Co.  v.  Mat* 
tox,  135  Ind.  372. 

And  the  court  refused  a  new  trial  and  con« 
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Bidered  the  defendant's  conduct  aa  a  waiver  of 
a  Jury  in  an  action  before  a  Justice  of  the  peace, 
in  which,  after  an  adjournment  only  flve  Jurors 
answered,  the  other  being  sick,  and  the  defend- 
ant refused  to  try  the  case  before  the  remain- 
ing Jurors,  objected  to  a  new  venire,  and  refused 
a  talesman,  whereupon  the  Justice  dismissed  the 
five  Jurors,  and  defendant 'declined  a  new  venire, 
and  requested  an  adjournment  owing  to  the  ab- 
sence of  witnesses  whose  attendance  he  had 
made  no  effort  to  procure.  Babcock  v.  Hill,  36 
Barb.  52. 

Yet  it  has  been  held  that  It  must  be  shown 
that  there  was  an  agreement  or  consent  to  have 
the. action  tried  by  a  Jury  of  less  than  twelve, 
and  that  there  was  a  waiver  of  the  full  Jury  of 
twelve.  Van  Sickle  v.  Kellogg,  19  Mich.  49, 
62. 

And  if  a  Jury  of  twelve  in  a  civil  action  is  not 
waived  by  consent  recorded  the  Judgment  will 
be  set  aside.  Scott  v.  Russell,  89  Mo.  407; 
Brown  v.  Hannibal  ft  St.  J.  R.  Co.  87  Mo.  298. 

So,  consent  is  the  only  thing  that  will  waive 
the  verdict  of  a  full  Jury.  Bishop  v.  Mugler, 
88  Kan.  146,  147. 

It  has  been  stated  that  the  substantial  con- 
stitution of  the  legal  tribunal  and  the  funda- 
mental mode  of  its  proceeding  are  not  within 
the  power  of  the  parties,  and  for  this  reason  the 
provision  was  inserted  in  the  New  York  Consti- 
tution to  the  effect  that  "a  Jury  trial  may  be 
waived  by  the  parties  In  all  civil  cases  and  the 
manner  prescribed  by  law,"  in  order  to  author- 
iB3  even  the  legislature  to  confer  a  right  to  dis- 
pense with  that  mode  of  trial.  Cancemi  v.  Peo- 
ple, 18  N.  Y.  128. 

It  is  to  be  regarded  as  in  the  province  of  the 
court  and  its  officers  to  impanel  a  full  Jury,  and 
when  a  party  is  asked  if  he  has  any  objection  to 
the  Jury  it  refers 'to  the  persons  constituting  it, 
and  as  to  challenges,  and  he  should  not  be  held 
responsible  for  the  right  constitution  of  the  Jury 
in  point  of  numbers,  and  he  is  not  to  be  charged 
with  the  fault  of  the  proper  officer  in  that  re- 
spect; and  therefore  the  defect  of  only  eleven 
Jurors  upon  the  panel  is  to  be  regarded  as  fatal 
in  criminal  cases  without  hesitation,  and  the 
same  rule  will  apply  in  civil  cases  unless  the 
right  has  been  waived.  Cowles  v.  Buckman,  6 
Iowa,  161,  an  action  upon  a  promissory  note. 

The  objecyon  to  a  Jury  of  less  than  twelve 
is  not  waived  by  a  defendant  by  a  motion  for 
Judgment  upon  a  special  verdict,  .especially 
where  the  defendant  objected  to  the  Jury  at  the 
proper  time,  because  of  the  absence  of  a  Juror, 
and  his  objection  was  overruled,  as  he  was  not 
then  required  to  abandon  the  defense,  but  was 
authorized  to  contest  it  even  before  an  unlaw- 
ful Jury,  and  to  insist  upon  all  objections  raised 
upon  the  trial.  Bshelman  v.  Chicago,  R.  I.  & 
P.  R.  Co.  67  Iowa,. 296. 

There  Is  no  valid  agreement  to  try  an  action 
upon  an  attachment  bond  by  less  than  a  full 
Jury  where  it  is  shown  by  the  bill  of  exceptions 
that  both  parties  agreed  to  try  a  case  with  ten 
Jurors,  and  in  another  place  that  the  plalntlfC 
demanded  a  full  Jury  unless  the  defendant  would 
consent  to  try  with  the  eleven  who  were  present, 
and  also  that  the  court  ordered  a  new  Jury  to 
be  struck  and  organized  after  filling  up  the  panel 
to  two  full  Juries  or  twenty-four  names,  and  in 
such  a  case,  in  summoning  additional  Jurors  to 
complete  the  panel  before  the  process  of  rejec- 
tion or  striking  out  commences,  the  court  com- 
mits no  error.  Adams  v.  Thornton,  82  Ala.  260, 
263. 

So,  the  consent  of  the  adverse  party  to  a  Jury 
of  less  than  twelve  must  be  express  and  entered 
at  the  time  in  the  minutes  of  the  court,  and  can- 
not be  inferred  from  the  mere  absence  of  the  ad- 
verse party,  and  his  absence  is  a  consent  under 
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the  statute  to  a  trial  by  the  court  but  nothing 
further,  and  therefore  the  court  will  reverse  the 
Judgment  and  order  a  new  trial  in  a  civil  action 
in  which  the  plaintiff  is  not  present,  and  the  de- 
fendant, who  pleads  a  set-off,  consents  to  a  trial 
with  four  furors.  Gillespie  v.  Benson,  18  Cal. 
409,  411.  Ayres  v.  Barr,  5  J.  J.  Marsh.  286,  to 
the  same  effect. 

And  where,  In  an  action  in  a  Justice's  court 
for  the  recovery  of  a  sum  of  money,  the  parties 
consented  to  take  a  majority  verdict,  the  ex- 
press consent  of  both  parties  was  not  shown  by 
the  return  of  the  Justice,  which  only  showed 
that  "at  the  suggestion  of  the  counsel  for  the 
defense  the  counsel  for  the  plaintiff  consented 
to  accept  a  majority  verdict."  The  court  re- 
versed the  Judgment  as  therejwas  no  agreement 
or  consent  shown  on  the  part  of  defendant's 
counsel  to  accept  such  a  verdict,  neither  waa 
there  any  such  consent  shown  on  the  part  of  the 
counsel  for  plaintiff,— especially  as  the  return 
also  showed  that  the  <x>nsent  was  obtained  In 
Ignorance  of  certain  facts  in  possession  of  de- 
fendant and  unknown  to  plaintiff  or  his  ooun- 
sel.     Snow  v.  Hardy,  3  Minn.  77,  80. 

There  are  authorities  that  hold  that  the  de- 
fendant's consent  to  be  tried  by  a  less  Jury  than 
twelve  cannot  prevail  over  the  express  words 
of  the  legislature. 

In  Falkenburgh  v.  Cramer,  1  N.  J.  L.  81,  the 
court  reversed  the  Judgment  upon  the  ground 
that  the  consent  of  the  parties  could  not  avail 
against  the  express  words  of  the  legislature.  In 
a  cause  removed  to  the  supreme  court  by  cer- 
tiorari, on  the  return  of  which  it  appeared  that 
the  demand  was  for  more  than  $11,  and  a  venire 
had  issued  for  a  Jury  of  twelve  men,  and  at  the 
trial  six  of  the  Jurors  only  appeared  and  were 
sworn  by  the  consent  of  the  parties,  and  the 
plaintiff  recovered  a  verdict  for  $8. 

So,  in  Parker  v.  Mnnday,  1  N.  J.  L.  70,  the 
court  reversed  the  Judgment  entered  upon  a  ver- 
dict in  a  Justice's  court  by  a  Jury  of  but  six 
men  sworn  to  try  the  cause  by  consent  of  the 
parties,  upon  the  ground  that  by  the  act  of  as- 
sembly of  June  6,  1782,  a  demand  for  £6  waa  to 
be  tried  by  a  Jury  of  twelve  men,  and  that  the 
proceeding  was  therefore  contrary  to  the  ex- 
press provisions  of  the  law,  and  that  the  consent 
of  the  parties  could  not  cure  the  want  of  Jn- 
risdiction  or  supersede  the  express  words  of  the 
act  of  assembly. 

And  a  similar  decision  was  rendered  by  the 
court  in  the  case  of  Mitten  v.  Smock,  8  N.  J.  L. 
470,  a  civil  action  for  debt  in  which  a  Jury  of 
twelve  was  moved  for,  ordered,  and  duly  sum- 
moned, but  upon  the  trial  the  parties  consented 
to  have  the  case  tried  by  six,  for  the  reason  that 
the  parties  could  not  by  consent  change  the 
legal  mode  of  trial,  and  dispense  at  their  pleas- 
ure with  the  law,  although  they  might  have 
legally  left  their  cause  to  the  reference  of  six 
or  any  other  number,  but  as  this  was  not  done 
It  was  a  trial  by  Jury,  the  legal  number  of  which 
could  not  be  dispensed  with  even  by  consent. 

Some  old  authorities,  however,  seem  even  to 
deny  the  right  of  a  party  to  waive  his  right  to 
a  full  Jury  and  to  consent  to  a  less  Jury  than 
twelve  even  in  civil  actions. 

In  Norval  v.  Rice,  2  Wis.  22,  it  Is  said  that 
the  common-law  right  of  trial  by  Jury  of  twelve 
cannot  be  waived  either  directly  or  indirectly, 
and  if  a  trial  by  Jury  is  demanded  and  refused 
the  right  is  not  waived  by  the  subsequent  trial 
by  the  court. 

So,  upon  the  authority  of  the  above  case  the 
court,  in  May  v.  Milwaukee  ft  M.  R.  Co.  S  Wis. 
219,  a  civil  action  In  the  county  court  by  a  Jury 
of  six  men,  upheld  the  defendant's  claim  to  be 
tried  by  a  Jury  of  twelve,  as  the  Constitution 
guaranteed   him   such   right,   and   the   statute 
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which  gB.re  the  coimty  eourt  Jnrlsdlctlon  and 
provided  for  a  less  number  of  Jurors  was  un- 
constitationai  and  void,  and  as  the  right  coaid 
not  be  waived  either  directly  or  Indirectly. 

The  fact  that  the  defendant  has  demanded 
a  Jury  of  twelve  is  decisive,  and  a  verdict  ren- 
dered by  a  less  number  is  no  waiver  of  his  obJec> 
tion  to  such  verdict  upon  appeal.  May  v.  Mil- 
waukee &  M.  R.  Co.  3  Wis.  210. 

f.  A»  affeoiing  appeal  jury. 

Jurisdiction  conferred  upon  Justices'  courts 
in  criminal  causes  to  try  offenses  before  a  Justice 
himself  or  before  him  and  a  Jury  of  six  does 
not  entitle  the  defendant  to  a  Jury  upon  appeal 
where  be  has  waived  his  right  in  the  court  be- 
low, and  the  Constitution  does  not  secure  such 
right.     Wanser  v.  Atkinson,  43  N.  J.  L.  574. 

And  if  the  record  shows  that  the  verdict  was 
rendered  by  a  Jury  of  more  than  twelve  without 
objection  In  the  court  below  it  will  be  taken  to 
be  waived  upon  appeal.  Ross  v.  Neal,  7  T.  B. 
Mon.  407.  408. 

So,  if  the  objection  to  the  Jury  in  a  civil  case 
is  first  made  in  the  court  upon  appeal,  the  party 
mnst  be  taken  to  have  waived  a  Jury  of  twelve. 
Marlin  v.  Stockbridge.  14  Tex.  166. 

The  express  language  of  the  New  Jersey  Con- 
stitution does  not  require  the  legislature  to  fur- 
nish a  trial  by  Jurors*  to  suitors  on  appeal  from 
Justices'  courts,  in  actions  brought  under  the 
New  Jersey  statutes  for  the  trial  of  criminal 
causes,  which  give  a  right  to  trial  either  before 
the  justice  himself  or  before  a  Jury  of  six, 
where  they  have  chosen  to  try  their  canse  with- 
out a  Jury  in  the  first  instance.  Wanser  y.  At- 
kinson, 43  N.  J.  L.  571,  574. 

In  an  action  brought  before  a  Justice  for  dam- 
ages for  cattle  killed,  and  appealed  to  the  cir- 
cuit court,  where  a  verdict  for  plaintiff  was  ren- 
dered by  a  Jury  of  six,  and  defendant  moved  for 
a  new  trial  on  the  ground  that  such  trial  was 
without  consent,  and  no  consent  appeared  on  the 
record,  the  court  allowed  the  defendant's  ob- 
jection on  motion  in  arrest  of  Judgment,  as  such 
conmnt  when  given  must  always  be  entered  on 
record,  as  on  appeal  from  Justices'  courts  to 
courts  of  common  law,  the  parties  are  entitled 
to  a  trial  by  twelve  men  unless  the  right  Is  ex- 
pressly waived.  Brown  v.  Hannibal  &  St.  J. 
R.  Co.  37  Mo.  298,  following  Vaughn  v.  Scade, 
30  Mo.  600. 

When  an  appeal  lies  from  a  Justices'  court  to 
a  district  court  where  the  defendant  has  a  right 
to  a  full  Jury  of  twelve  a  legislative  enactment 
giving  the  Justice  power  to  try  the  case  with  a 
jury  of  six  Is  not  unconstitutional.  Collier  v. 
Territory,  2  Okla.  444.  Work  v.  State,  2  Ohio 
St.  296,  308,  59  Am.  Dec.  671.  and  Emerick  v. 
Harris,  1  Binn.  416,  to  the  same  effect. 

But  where  a  defendant,  prosecuted  before  a 
Justice  of  the  peace  under  Minn.  Stat.  |i  68,  60, 
chap.  13,  for  obstructing  a  highway,  demanded 
a  jury  of  twelve,  but  the  only  trial  permitted 
before  the  Justice  was  a  trial  by  a  Jury  of  six 
men,  and  the  defendant  was,  under  the  Laws  of 
1867,  chap.  81,  permitted  to  appeal  to  the  dis- 
trict court  and  there  obtain  a  Jury  of  twelve 
men  only  upon  entering  with  surety  into  the 
recognizance  therein  mentioned.  It  was  held 
that  he  was  deprived  of  the  constitutional  right 
of  trial  by  Jury.  State  v.  Everett,  14  Minn. 
480.  442. 

Tet  if  upon  a  trial  the  Jury  did  not  really 
consist  of  twelve  men,  and  the  defendant  In  the 
court  below  did  not  Intend  to  waive  his  consti- 
tutional rights,  he  should  reserve  the  point  in 
the  mode  pointed  out  by  law,  and  he  will  then 
be  entitled  to  the  consideration  of  the  court 
upon  appeal.  Liarlllian  v.  Lane,  8  Ark.  372, 
875. 
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So,  if  there  is  Judicial  error  in  allowing  a  case 
to  l>e  decided  in  the  county  court  by  a  Jury  of 
six  under  the  Kentucky  statute  of  February  11, 
1880,  the  remedy  is  by  appeal  to  the  circuit 
court  where  the  case  will  be  tried  de  novo  be- 
fore a  Jury  of  twelve.  Helvenstine  v.  Yantls, 
88  Ky.  695. 

The  fact,  however,  that  the  defendant  has  de- 
manded a  Jury  of  twelve  in  a  county  court  is  de- 
cisive, and  a  verdict  rendered  by  a  less  number 
is  no  waiver  of  his  objection  to  such  a  verdict 
upon  appeal.  May  v.  Milwaukee  &  M.  R.  Co.  3 
Wis.  219:  Norval  v.  Rice,  2  Wis.  22. 

The  question  of  a  Jury  trial  on  appeal  as  satis- 
fying the  constitutional  right  of  trial  by  Jury 
will  be  found  discussed  in  note  to  Miller  v. 
Com.  (Va.)  15  L.  R.  A.  441. 

VIII.  Absent,  sick,  or  unqualified  furor. 

a.  Constitutional  and  statutory  provisions. 

Express  provision  Is  made  by  the  Constitution 
of  some  states  with  reference  to  the  mode  of 
procedure  to  be  adopted  in  case  of  a  trial  by 
less  than  the  full  number  of  Jurors  where  the 
number  has  been  reduced  by  the  sickness  of  one 
or  more  of  the  Jurors. 

An  express  provision  to  this  effect  is  to  be 
found  in  the  Constitution  of  the  state  of  Texas, 
Rev.  Stat.  art.  5,  {  13.  This  provides  that 
"when,  pending  the  trial  of  any  case,  one  or 
more  Jurors  not  exceeding  three  may  die  or  be 
disabled  from  sitting,  the  remainder  of  the 
Jury  shall  have  the  power  to  render  the  verdict, 
provided  that  the  legislature  may  change  or 
modify  the  rule  authorizing  less  than  the  whole 
number  of  the  Jury  to  render  a  verdict." 

So.  by  express  provision  contained  in  the 
Codes  and  statutes  of  some  states  the  verdict 
of  the  remaining  Jurors  is  rendered  valid. 

By  i  4391,  title  8,  chap.  4,  Idaho  Rev.  Stat, 
the  court  may  order  a  Juror  to  be  discharged 
if,  after  the  Impaneling  of  the  Jury  and  before 
verdict,  he  becomes  sick  so  as  to  be  unable  to 
perform  his  duty  and  the  trial  may  proceed  with 
the  other  Jurors  or  another  may  be  sworn,  and 
the  trial  begin  anew,  or  the  Jury  may  l>e  dis- 
charged, and  a  new  Jury  then  or  afterwards  im- 
paneled. 

And  a  similar  provision  Is  to  be  found  In 
I  3713,  title  19,  chap.  9,  Iowa  Anno.  Code,  ed. 
180T,  p.  1444,  except  that  in  such  cases  the 
continuance  of  the  trial  by  the  remaining  Jurors 
must  be  by  consent  entered  by  the  court  or 
shorthand  reporter  as  a  part  of  the  record,  oth- 
erwise the  Jury  shall  be  discharged. 

And  in  Michigan,  under  the  act  of  1861,  |  1, 
if  from  any  cause  subsequent  to  the  impaneling 
of  a  Jury  any  of  the  Jurors  are  unable  to  at- 
tend, the  court  may  enter  that  fact  upon  their 
Journal  or  docket,  setting  forth  the  cause  of 
such  inability,  and  the  proceeding  shall  then 
continue  in  the  same  manner,  and  with  the  same 
effect,  as  if  the  whole  panel  were  present,  pro- 
vided that  the  number  of  Jurorb  so  absent  shall 
not  be  greater  than  three  In  a  Jury  of  twelve. 

In  McRae  v.  Grand  Rapids,  L.  &  D.  R.  Co.  98 
Mich.  399,  17  L.  R.  A.  750,  however,  the  above 
statute  was  held  unconstitutional,  as  art.  4, 
I  46,  of  the  state  Constitution  did  not  author- 
ize the  making  of  contingencies  In  which  a  Jury 
might  consist  of  less  than  twelve  in  the  court's 
discretion. 

Section  1086.  Montana  Anno.  Code,  vol.  3,  ed. 
1895,  p.  264,  also  contains  provisions  similar  to 
those  of  the  Idaho  and  Iowa  statutes  when  a  Ju- 
ror cannot  perform  his  duty,  and  the  trial  may 
proceed  with  the  other  Jurors,  or  another  Juror 
may  be  sworn  and  the  trial  begun  anew,  or  the 
Jury  may  be  discharged  and  a  new  Jury  then  or 
afterwards  impaneled. 
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The  North  Dakota  Code  of  Criminal  Pro- 
cedure, {§  8213,  8226,  and  the  Code  of  Civil  Pro- 
cedure, i  5489,  also  contain  like  proTlslons,  ex- 
cept that  the  sections  of  the  Criminal  Code  do 
not  provide  for  the  continuance  of  the  trial  by 
the  remaining  Jurors. 

And  the  Code  of  Civil  Procedure  of  Nevada 
(Nev.  Gen.  Stat.  ed.  1885,  art.  2,  {  3188,  p.  789). 
contains  a  similar  provision. 

Again,  S  199,  Hill's  Anno.  Laws  of  Oregon,  ed. 
1892,  p.  297,  contains  a  similar  provision  for 
the  discharge  of  the  Jur}'  under  like  circum- 
stances ;  and  unless  the  parties  agree  to  proceed 
with  the  other  jurors  a  new  Juror  may  be  sworn 
and  the  trial  begun  anew,  or  the  Jury  may  be 
discharged  and  a  new  jury  then  or  afterwards 
formed. 

And  a  provision  to  the  like  effect  is  found  in 
Texas  Rev.  Stat.  ed.  1895,  title  62,  chap.  11,  art. 
3229,  with  reference  to  trials  pending  in  the 
district  court  where  one  or  more  of  the  jurors 
not  exceeding  three  die  or  are  disabled  from 
sitting '  but  In  such  a  case  the  verdict  of  the 
remainder  of  the  jury  shall  be  signed  by  every 
remaining  member.  2  Sayles's  Civ.  Stat.  art. 
3101,  title  57,  chap.  11. 

The  provisions  of  the  Iowa  Code  which  au- 
thorize a  verdict  by  the  eleven  remaining  Jutors 
in  such  cases  have  been  held  unconstitutional. 
See  infra,  b. 

b.  Decisions  of  the  courts. 

It  has  been  held  that  the  whole  trial,  and  not 
merely  a  part  thereof,  must  be  by  a  jury  of 
twelve.     Com.  v.  Byers,  5  Pa.  Co.  Ct.  295. 

So,  S  2793  of  the  Iowa  Code,  which  author- 
izes a  verdict  from  eleven  out  of  twelve  Jurors 
when  the  jury  has  been  reduced  to  that  number 
by  sickness,  hus  been  held  to  be  in  conflict  with 
the  Constitution,  §  9  of  the  Bill  of  Rights  of  the 
state.  Eshelman  v.  Chicago,  R.  I.  &  P.  R.  Co. 
67  Iowa,  296 ;  Kelsh  v.  Dyersvllle,  68  Iowa,  137. 
See,  however,  State  v.  Kaufman,  51  Iowa,  579, 
33  Am.  Rep.  148,  and  State  v.  Grosshelm,  79 
Iowa,  76,  infra. 

The  above  section  of  the  Code  makes  no  pro- 
vision for  consent,  but  expressly  declares  that 
the  "trial  shall  proceed  with  the  remaining  Ju- 
rors." It  is  therefore  to  a  certain  extent  im- 
perative and  unlike  the  provision  contained  in 
the  amended  Code  of  1897,  which  provides  for 
the  continuance  of  the  trial  with  the  consent 
of  the  parties. 

In  F^shelman  v.  Chicago,  R.  I.  &  P.  R.  Co.  67 
Iowa,  296,  the  record  showed  that,  after  the  evi- 
dence and  the  arguments  of  counsel  were  sub- 
mitted, the  Jury  were  permitted  to  separate  un- 
til the  beginning  of  the  week,  when  one  of  them 
was  sick  and  unable  to  attend  court,  and  was 
discharged.  The  court  against  defendant's  ob- 
jection submitted  the  cause  to  the  remaining 
eleven  Jurors.  It  was  held  that  the  court  erred 
in  submitting  the  cause  for  the  verdict  of  eleven 
Jurors.  In  this  case  the  action  was  civil  to  re- 
cover compensation  for  cattle  killed  upon  the 
defendant's  railroad.  ' 

And  a  similar  decision  was  rendered  in  the 
case  of  Kelsh  v.  Dyersvllle.  68  Iowa,  137,  an  ac- 
tion to  recover  damages  for  injuries  sustained 
through  a  defective  sidewalk,  where  after  the 
court  adjourned  and  the  Jurors  were  again  called 
into  the  box,  one  of  their  number  was  so  sick  as 
not  to  be  able  to  perform  his  duties,  and  was 
discharged,  and  the  trial  proceeded  with  eleven 
jurors  over  the  defendant's  objection. 

So,  the  court  has  held  .that  the  moment  a 
juror  Is  withdrawn  there  is  a  mistrial  unless 
the  parties  consent  to  his  place  being  filled. 
Prentice  v.  Chewnln»  1  Rob.  (La.)  71,  72,  an 
action  on  promissory  notes  in  which  the  record 
showed  that  one  of  the  jurors  was  sick,  and  that 
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the  court,  against  the  defendant's  wishes,  sub- 
stituted another  Juror  in  his  place,  and  the  evi- 
dence already  taken  was  read  to  him  instead 
of  the  trial  commencing  de  novo. 

And  where,  after  the  jury  bad  rendered  a 
sealed  verdict,  one  of  the  jurors  became  Insane, 
and  only  eleven  jurors  appeared  in  court  when 
the  sealed  verdict  was  opened  and  delivered,  a 
new  trial  was  ordered,  as  a  jury  in  a  court  of 
record  must  consist  of  twelve  men.  Norvell  v. 
Deval,  50  Mo.  272,  11  Am.  Rep.  413,  an  action 
for  assault  and  battery. 

In  Montana  It  has  been  held  that.  In  the  ab- 
sence of  a  statute  providing  that  In  civil  cases 
a  sick  juror  may  be  excused,  and  that  the  de- 
fendant may  consent  to  a  trial  by  the  remain- 
ing eleven  jurors,  such  trial  cannot  be  allowed. 
Territory  v.  Ah  Wah,  4  Mont.  149,  47  Am.  Rep. 
341. 

And  a  conviction  for  murder  by  eleven  jurors 
will  be  set  aside  and  a  new  trial  ordered  when 
one  Is  removed  owing  to  sickness,  even  though 
the  prisoner  consented  to  be  tried  by  eleven 
jurors.  Territory  v.  Ah  Wah,  4  Mont.  149,  47 
Am.  Rep.  341. 

Again,  the  court  ordered  a  new  trial  In  Den. 
Den  man,  v.  Baldwin,  3  N.  J.  L.  501,  an  action 
of  ejectment,  tried  by  a  jury,  where,  upon  their 
retiring  to  deliberate,  one  juryman  was  taken 
seriously  ill,  and  was  not  able  to  deliberate  or 
assist  in  the  deliberations  of  the  remainder  of 
the  jurymen,  as  It  was  in  eCTect  a  trial  by  eleven 
jurymen. 

So,  in  Com.  v.  Shaw,  1  Pittsb.  492,  the  court 
arrested  the  judgment  upon  a  verdict  of  eleven 
jurors  against  the  defendant  convicted  in  the 
court  of  sessions  of  an  attempt  to  kidnap  a 
negro,  where  one  of  the  Jurors  was  taken  sick, 
and  by  consent  of  counsel  the  court  allowed  the 
trial  to  proceed  with  the  remaining  eleven  Ju- 
rors, as  contrary  to  the  Constitution  and  laws. 

And  in  Com.  v.  Byers,  5  Pa.  Co.  Ct.  295,  an 
indictment  for  forgery,  where  a  sick  Juror  was 
excused  and  the  defendant  consented  to  proceed 
with  the  trial  by  the  remaining  eleven  Jurors 
with  the  sanction  of  the  commonwealth,  but 
upon  conviction  he  contended  that  his  trial  was 
a  nullity  and  contrary  to  his  constitutional 
right,  the  court  upheld  his  contention  upon  the 
ground  that  he  could  not  waive  his  constitu- 
tional rights. 

A  similar  decision  was  also  rendered  by  the 
court  in  Jackson  v.  J.  A.  Coates  &  Sons  (Tex. 
Civ.  App.)  43  S.  W.  24,  an  action  In  the  county 
court  on  an  Itemized  verified  account  submitted 
to  a  Jury  of  six  in  which  as  one  was  discharged 
owing  to  sickness  a  verdict  was,  over  defend- 
ant's protest,  rendered  by  the  remaining  five, 
as  the  law  did  rot  sanction  the  action  of  the 
court  in  discharging  the  juror  and  forcing  the 
Issues  to  be  decided  by  five  men  as  a  jury,  as 
S  17,  art.  5,  of  the  Constitution  provides  that  a 
Jury  in  the  county  court  shall  consist  of  six. 
but  there  Is  no  provision  made  for  verdicts  being 
rendered  by  less  than  six. 

In  Com.  V.  Gibson,  2  Va.  Cas.  70,  the  verdict 
In  a  case  of  felony  was  declared  to  be  a  nullity 
where  it  was  agreed  upon,  reduced  into  writing 
In  the  Jury  room,  and  read  In  court  as  the  ver- 
dict, and  the  Jury  stated  that  It  was  their  ver- 
dict, and  the  same  was  amended  in  open  court 
in  an  immaterial  point,  but  before  the  amend- 
ment was  read  one  of  the  jurors  was  taken  sick, 
and  retired  to  the  jury  room,  and  the  amended 
verdict  was  read  without  the  knowledge  of  the 
remaining  jurors  or  of  the  court  of  his  retire- 
ment, and  only  the  eleven  agreed  to  such  verdict. 

The  case  of  State  v.  Mansfield,  41  Mo.  470. 
was  also  one  in  which  the  court  reversed  the 
conviction  of  a  felony  by  a  jury  of  eleven,  where 
one  of  the  jurors  was  discharged  owing  to  sick- 
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oeas  and  the  trial  proceeded  before  the  remain- 
ing eleven  Jurors. 

But  the  defendant's  consent  to  be  tried  by  a 
Jury  of  less  than  the  common-law  number  was 
held  to  bind  him  In  a  case  where,  with  his  con- 
sent, a  sick  Juror  was  discharged,  and,  with  the 
like  consent,  and  that  of  the  court,  the  trial  was 
resumed  and  concluded  by  eleven  Jurors.  State 
T.  Kaufman,  31  Iowa,  579,  33  Am.  Rep.  148,  149. 
This  case  was  followed  by  the  court  in  the 
later  case  of  State  v.  Grossheim,  79  Iowa,  76, 
where  the  defendant  consented  to  the  trial  being 
continued  by  the  remaining  eleven  Jurors  upon 
^ne  Juror  being  taken  sick.  The  agreement  that 
the  verdict  of  the  eleven  Jurors  should  "be  as 
valid  and  binding  as  though  rendered  by  the 
full  Jury"  was  entered  on  the  record. 

And  under  circumstances  showing  that  after 
the  trial  had  commenced,  and  the  evidence  had 
been  given  to  the  Jury,  one  of  the  Jurors  was 
withdrawn  at  his  request,  by  consent  of  defend- 
ant's counsel,  the  district  attorney,  and  the 
<oart,  on  account  of  the  dangerous  sickness  of 
his  father,  and  the  verdict  was  returned  by  the 
remaining  eleven,  which  facts  were  all  stated  on 
the  record,  the  court  refused  to  set  the  verdict 
aside,  as  the  question  did  not  affect  the  Juris- 
diction of  the  court.  Com.  v.  Dalley.  12  Cush. 
80.  In  this  case  the  defendants  were  convicted 
In  the  municipal  court  of  an  assault  upon  an  of- 
ficer and  aiding  a  prisoner  to  escape. 

So.  where,  after  the  plaintlfTs  counsel  had 
begun  his  opening  address  to  the  Jury,  and  be- 
fore any  evidence  had  been  given,  a  Juror  became 
ill,  and  applied  to  be.  and  was,  discharged  from 
the  panel  on  account  of  physical  inability  to  sit 
for  the  residue  of  the  trial,  and  the  court  or- 
•dered  another  Juror  to  be  drawn  and  sworn, 
and  the  trial  proceeded,  to  which  proceeding 
plaintiff  assented,  but  the  defendant  objected 
and  excepted  to  the  order  of  the  court,  it  was 
held  not  to  be  erroneous  for  a  presiding  Judge 
to  proceed  in  such  manner,  especially  as  it  was 
the  practice  in  the  courts  of  the  state  of  New 
York  to  so  treat  such  a  withdrawal  of  a  Juror 
when  the  presiding  Judge,  in  his  discretion,  has 
thought  proper  to  do  so,  and  that  under  the  act 
of  July  20.  1840  (5  Stat,  at  L.  304),  a  circuit 
court  might  properly  conform  to  that  practice, 
although  such  practice  must  be  confined  to  cases 
like  the  one  then  before  the  court,  in  which  it 
-was  apparent  that  the  party  objecting  received 
no  injury.  SUsby  v.  Foote,  14  How.  219,  14  L. 
ed.  394,  an  action  upon  the  case  for  a  violation 
of  a  patent  right. 

The  ground  of  the  decision  in  the  above  case 
was  that  the  defendant  could  not  be  supposed 
to  be  prejudiced  by  the  failure  of  the  twelfth 
Jnror  to  hear  a  part  of  the  opening  argument  for 
the  plaintiff,  as  no  evidence  had  been  given,  and 
the  defendant  did  not  make  known  to  the  court 
that  he  desired  to  attempt  to  exercise  any  right 
of  challenge  of  the  other  eleven  Jurors,  to  which 
he  might  have  resorted  if  any  cause  existed, 
the  matter  in  the  case  resting  in  the  discretion 
of  the  court  whether  the  withdrawal  of  the 
Jnror  shonld  be  treated  merely  as  an  occasional 
vacancy,  or  as  the  breaking  up  of  the  panel,  and 
in  the  exercise  of  such  discretion  the  court  com- 
mitted no  error. 

A  somewhat  similar  decision  was  rendered  in 
Ray  V.  State,  4  Tex.  App.  450,  a  conviction  of 
marder  in  the  second  degree  in  the  district  court, 
where  before  any  evidence  was  introduced  by 
either  party  the  defendant  consented  to  dis- 
charge a  sick  Juror  and  have  another  called  In 
his  place,  but  as  it  was  found  by  a  physician 
that  unless  he  became  worse  he  would  be  able 
to  sit,  the  trial  proceeded  until  such  Juror  be- 
came worse  and  was  discharged  by  the  court, 
which  also  refused  the  defendant's  request  for 
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the  discharge  of  the  whole  Jury,  and  overruled 
his  objection  to  be  tried  by  eleven  men,  as  there 
was  no  error  in  overruling  such  objection. 

Again,  where  the  record.  In  the  manner  pre- 
scribed by  I  19  of  the  Texas  Laws  of  the  15th 
Assembly  relating  to  Jury  trials,  showed  the  con- 
sent of  the  parties  to  proceed  with  the  trial  in 
the  county  court  of  one  accused  of  an  aggravated 
assault  before  a  Jury  reduced  to  five  by  reason 
of  sickness  in  the  family  of  one  Juror,  the  court 
affirmed  the  verdict,  as  there  was  no  error 
shown.     Glndrat  v.  State,  8  Tex.  App.  573. 

And  in  Tram  Lumber  Co.  v.  Hancock,  70  Tex. 
312,  no  error  was  found  In  the  fact  that  the 
court  proceeded  to  try  the  cause  by  eleven  Jurors 
when  after  the  Jury  were  Impaneled  one  of  them 
was  excused  by  consent  of  all  parties  on  account 
of  serious  illness  in  his  family. 

The  discretion,  as  to  the  discharge  of  a  Juror 
by  reason  of  sickness,  vested  in  the  court  by  the 
Texas  statutes  regulating  grand  Juries,  and  Ju- 
ries in  civil  and  criminal  cases  in  the  courts  of 
that  state,  is  one  within  the  sound  discretion  of 
the  court,  and  will  not  be  questioned  upon  ap- 
peal unless  an  abuse  of  such  discretion  appears. 
Kay  V.  State,  4  Tex.  App.  450. 

The  case  of  Babcock  v.  Hill,  35  Barb.  52,  was 
also  one  in  which  one  of  the  Jurors  failed  to 
appear  after  an  adjournment  of  the  court  owing 
to  sickness,  and  in  which  the  defendant's  ac- 
tions were  taken  as  amounting  to  a  waiver  of 
his  right. 

The  same  result  is  found  in  cases  of  absent 
Jurors. 

Thus,  in  Steck  v.  State,  28  Ark.  118,  the  point 
was  the  right  of  a  court  to  discharge  a  ^ror, 
and  order  a  new  panel,  when  by  reason  of  the 
sickness  of  a  witness  with  the  consent  of  parties 
the  Jury  were  permitted  to  disperse,  and  when 
again  called  together  It  was  found  that  all  did 
not  appear,  the  court  upholding  the  constitution- 
ality of  such  proceedings  and  the  power  of  the 
court  to  impanel  a  new  Jury.  Although  in  this 
case  the  question  as  to  the  validity  of  a  verdict 
as  found  by  less  than  the  full  number  of  Jurors 
was  not  strictly  passed  upon  by  the  court,  yet 
the  case  is  here  cited  as  upholding  the  right  of  a 
court,  in  cases  where  the  whole  number  of  the 
Jury  is  not  present,  to  dispense  with  them  and  im- 
panel a  new  Jury.  It  would  therefore  seem  to 
hold  that  the  principle  that  a  verdict  by  less 
than  the  number  of  Jurors  Impaneled  to  try  the 
cause  would  not  be  upheld. 

So,  in  State  v.  Hall,  9  N.  J.  L.  819,  a  new 
trial  was  ordered  where  after  a  Jury  had  retired 
to  consider  their  verdict,  upon  which  they  were 
unable  to  agree,  and  were  sent  to  their  room  to 
further  deliberate  thereon,  one  of  Ihem  left  the 
room  without  permission,  and  returned  home, 
eleven  only  remaining. 

In  People  v.  Deegan,  88  Cal.  608,  the  defend- 
ant, convicted  of  larceny,  sought  a  new  trial 
upon  the  ground  of  intoxication  of  a  Juror,  and 
the  opinion  of  the  court  Intimated  that  if  the 
Juror  was  in  an  Intoxicated  condition  at  the 
trial,  the  objection  subsequently  raised  was 
waived  because  not  made  before  the  retirement 
of  the  Jury  to  consider  their  verdict.  From  this 
opinion,  however,  De  Haven,  J.,  dissented,  and 
stated  that  whatever  might  be  the  rule  in  civil 
cases  in  which  only  the  parties  thereto  were  in- 
terested in  the  verdict,  the  principle  of  waiver 
of  the  right  to  object  to  misconduct  which  would 
disqualify  a  Juror  for  the  performance  of  his 
duties  as  such  had  no  application  to  a  criminal 
trial  for  felony,  as  the  Constitution  guaranteed 
to  the  defendant  the  right  to  a  trial  by  twelve 
competent  Jurors,  and  his  express  consent  to  be 
tried  by  a  less  number  would  not  bind  him,  and 
that  there  must  be  this  number  of  competent 
Jurors  throughout  the  trial. 
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In  Dayton  ▼.  Chorch,  7  Abb.  N.  C.  867,  the 
eonrt  reversed  the  jndifment  as  that  of  eleven 
Jurors  where  one  of  .the  Jury  In  an  action  upon 
a  contract  failed  to  appear,  and  waa  personated 
by  another  who  answered  to  bis  name  and 
serred,  of  which  fact  the  parties  had  no  knowl- 
edge. 

Somewhat  similar  In  their  nature  are  the  Bng- 
llsh  cases  of  King  v.  Tremalne,  7  Dowl.  &  B. 
684,  and  Norman  v.  Beamont,  Willes'  Bep.  484, 
in  both  of  which  the  Terdlct  was  set  aside  upon 
the  ground  that  one  of  the  Jurors  personated 
another  and  thereby  caused  a  mistrial.  It  does 
not  expressly  appear,  however,  whether  the 
question  of  number  was  raised. 

In  another  case,  however,  the  court  refused  to 
set  JLsIde  a  verdict  rendered  by  a  Jury  where  one 
personated  his  father.  Hill  v.  Yates,  12  East, 
229. 

So,  in  Pennell  v.  Perclval,  18  Pa.  200,  it  is 
said  that  where  a  juror,  after  being  sworn,  falls 
to  appear,  the  course  the  court  ought  to  pursue 
Is  obvious,  either  to  compel  his  appearance,  or 
dismiss  the  Jury  and  impanel  another  to  try 
the  cause. 

Where  during  the  examination  of  witnesses 
for  the  prosecution  upon  a  trial  for  murder  it 
was  discovered  that  one  of  the  Jurors  was  dis- 
qualified by  reason  of  his  having  expressed  an 
opinion  as  to  the  guilt  of  the  accused,  the  court 
discharged  the  Jury  after  ascertaining  the  facts 
of  such  disqualification,  and  the  proceedings  of 
the  court  below  in  so  discharging  the  Jury  were 
upheld,  as  the  court's  announcement  of  such  dis- 
qualification reduced  the  number  to  eleven,  which 
num^r  could  render  no  verdict  without  the  con- 
sent of  both  the  defendant  and  the  prosecution. 
State  V.  Allen,  46  Conn.  531,  548. 

And  in  Younger  v.  State,  2  W.  Va.  679,  98 
Am.  Dec.  791,  upon  an  indictment  for  felony 
the  court  set  aside  the  verdict  as  not  rendered 
by  a  full  Jury  of  twelve,  although  the  record 
showed  that  the  Jury  were  properly  sworn,  as 
the  fact  appeared  that  the  one  signing  the  ver- 
dict was  not  one  of  the  jurors  named  as  having 
been  sworn,  and  it  was  not  averred  that  he  had 
been  sworn. 

Again,  in  McCampbell  v.  State,  9  Tex.  App. 
124,  85  Am.  Bep.  726,  wherein  the  defendant 
was  convicted  of  theft,  the  court  reversed  the 
judgment,  and  remanded  the  cause  upon  the 
ground  that  five  of  the  jurors  who  tried  the 
case  could  not  speak  the  English  language,  and 
were  accepted  by  the  court  over  his  objections 
and  challenges. 

In  Foreman  v.  Hunter,  59  Iowa,  660,  wherein 
the  defendant  had  been  committed  by  a  justice 
of  the  peace  and  convicted  upon  a  judgment  on 
an  information  for  violating  the  liquor  laws 
and  tried  before  a  jury,  two  of  whom*  were 
aliens,  the  court  refused  a  writ  of  habeas  cor- 
pus, although  it  was  conceded  that  it  was  the 
duty  of  the  state  to  put  legal  Jurors  in  the  box 
to  try  a  cause,  yet  the  judgment  rendered  by 
such  disqualified  Jurors  was  held  only  erroneous, 
and  not  void. 

And  In  a  case  where  a  verdict  was  objected 
to  as  that  of  eleven  jurors  upon  the  ground  that 
a  member  of  the  Jury  was  also  a  witness  before 
the  grand  jury  and  his  name  was  indorsed  upon 
the  indictment  as  such,  and  his  relation  to  the 
case  was  known  *when  he  was  accepted  as  a 
juror,  and  neither  party  asked  any  questions 
concerning  his  qualifications  to  sit,  and  at  the 
conclusion  of  the  examination  of  a  witness  the 
court,  after  asking  if  any  of  the  jurors  had 
any  personal  knowledge  respecting  the  fact  In 
controversy,  directed  such  juror  to  be  sworn  as 
a  witness,  which  was  done  against  objections 
and  his  testimony  was  taken,  the  court  affirmed 
the  Judgment,  as  there  was  no  force  In  the  claim 
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that  because  the  Juror  took  the  witness  stand 
and  gave  testimony,  the  proceeding  was  a  trial 
by  eleven  Jurors,  for  the  reason  that  the  testi- 
mony was  as  much  to  the  Juror  who  was  a  wit- 
ness as  to  the  others,  and  the  purpose  was  to 
have  all  act  upon  sworn  evidence  and  evidence 
that  was  the  same^  State  v.  Cavanaugh,  98 
Iowa,  688,  691. 

In  State  v.  Johnson,  11  Nev.  148,  defendant 
was  indicted  for  murder,  and  the  Jury  were  im- 
paneled under  the  Nevada  act  of  November  26, 
1861,  which  was  approved  on  March  2,  1875, 
and  regulated  proceedings  in  criminal  cases  in 
courts  of  Justice.  It  was  shown  that  nine  of 
the  Jurors  drawn  had  formed  and  expressed 
opinions  as  to  the  guilt  or  innocence  of  the  de- 
fendant, and  the  court  followed  the  principles 
laid  down  in  the  prior  case  of  State  v.  McClear, 
11  Nev.  89.  In  this  case,  however,  it  does  not 
appear  whether  objection  was  taken  to  the  num- 
ber of  jurors  or  to  their  agreement  upon  the 

verdict 

IX.  Bhowinff  of  the  record. 

a.  In  criminal  oases. 
1.  In  general. 

The  record  in  felony  cases  must  show  that 
the  verdict  was  rendered  by  a  jury  of  twelve, 
and  the  court  will  look  into  the  record,  and  if 
error  appears  will  reverse  the  judgment.  State 
V.  Van  Matre,  49  Mo.  268 ;  State  v.  Mansfield, 
41  Mo.  470,  474 ;  Bex  v.  St.  Michael.  2  W.  HI. 
719;  Dixon  v.  Bichards,  2  How.  (Miss.)  771; 
Jackson  v.  State,  0  Blackf.  461 ;  Brown  v.  State* 
8  Blackf.  561. 

The  record  must  show  that  the  jury  waa  • 
legal  one.     Stell  v.  State,  14  Tex.  App.  59. 

So,  if  it  appear  that  less  than  twelve  or  more 
than  that  number  were  sworn,  and  delivered 
the  verdict,  it  is  error.  Com.  v.  Shaw,  1  Pittsb. 
492 ;  Doebler  v.  Com.  3  Serg.  &  B.  237  :  King  v. 
St.  Michael,  2  W.  Bl.  719 ;  Com.  v.  Byers,  5  Pa. 
Co.  Ct.  295. 

And  the  above  rule  implies  that  the  trial — 
the  whole  trial,  and  not  a  part — must  be  by 
twelve  jurors.     Com.  v.  Byers,  5  Pa.  Co.  Ct.  295. 

And  when  a  Juror  withdraws  from  the  trial 
the  fact  must  be  noted  of  record,  as  the  record 
must  show  that  the  twelve  jurors  were  sworn, 
and  that  neither  less  nor  more  than  twelve  de- 
livered the  verdict  Com.  v.  Shaw,  1  Pittsbw 
492. 

In  Carpenter  v.  State,  4  How.  (Miss.)  168, 
34  Am.  Dec.  116,  a  prosecution  for  perjury,  the 
verdict  of  eleven  jurors  was  set  aside  and  a  new 
trial  ordered,  as  the  record  showed  that  the 
issue  was  submitted  to  eleven  persons  impaneled 
and  sworn  as  a  jury,  which  verdict  could* not  be 
considered  as  that  of  a  jury  upon  which  the 
court  was  warranted  in  pronouncing  a  Judg- 
ment. 

So,  in  Hunt  v.  State.  61  Miss.  577,  a  trial 
of  felony,  the  court  reversed  the  judgment  and 
remanded  the  case  for  a  new  trial,  as  the  rec- 
ord entry  made  by  the  clerk  aflirmatively 
showed  that  the  defendant  was  tried  by  a  jury 
of  good  and  lawful  men,  but  named  only  eleven 
men  as  composing  the  panel. 

Again,  conviction  for  assault  and  battery 
shown  by  the  record  as  by  "a  Jury  of  good  and 
lawful  men"  naming  one  "and  four  others" 
without  disclosing  how  such  a  jury  was  im- 
paneled, was  declared  unconstitutional  in  Stell 
V.  State,  14  Tex.  App.  59. 

And  where  it  is  shown  by  the  record  that 
a  prisoner  was  only  tried  by  a  jury  of  eleven, 
and  the  clerk  of  the  court  attempts  to  ex- 
plain such  error  by  parol  evidence  by  showing 
that  the  Judge  omitted  the  name  of  the  twelfth 
juror  from  the  record,  such  error  Is  not  suffi- 
cient to  entitle  the  prisoner  to  be  discharged 
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upon  habeas  corpus,  bat  he  will  still  be  held 
for  a  new  trial  upon  the  same  indictment ;  and 
in  sneh  a  case  parol  evidence  cannot  be  glTen 
to  prove  that  the  trial  was  by  a  jury  of  twelve. 
Scott  V.  State,  70  Miss.  247. 

In  State  v.  Meyers,  68  Mo.  266,  wherein  de- 
fendant was  indicted  in  the  circuit  court,  under 
S  36,  art.  2,  chap.  42,  Wag.  Stat.,  for  embes- 
allng  certain  United  States  bonds,  the  Judg- 
ment was  reversed  as  the  record  idiowed  that 
only  eleven  Jurymen  were  present  when  the  ver- 
dict of  the  Jury  was  received  by  the  court,  which 
was  a  fatal  defect.  State  v.  Mansfield,  41  Mo. 
470,  followed. 

So,  in  Bowles  v.  State,  6  Sneed,  860,  upon  an 
indictment  for  murder,  where  the  conviction 
was  manslaughter,  the  court  reversed  the  Judg- 
ment as  the  record  showed  the  Jury  consisted 
of  that  number  only,  and  the  case  was  not  one 
of  a  mere  clerical  error  In  the  transcript  of  the 
record,  the  omission  existing  in  the  original  en- 
try. 

Again,  a  verdict  of  murder  in  the  second  de- 
gree was  reversed  in  Rich  v.  State,  1  Tez.  App. 
206,  210,  wherein  the  record  showed  that  a  cer- 
tain Jury  were  impaneled,  but  eleven  names  only 
appeared,  and  the  presumption  was  that  the 
trial  was  not  by  a  whole  Jury. 

In  Hnebner  v.  State,  3  Tex.  App.  458,  uiK>n 
a  verdict  of  guilty  of  theft  In  proceedings  in  the 
district  court,  where  the  record  showed  that 
twelve  Jurors  came,  etc.,  but  only  named  eleven, 
the  court  reversed  the  Judgment  and  remanded 
the  cause  for  a  new  trial,  as,  where  the  record 
sets  forth  the  names  of  the  Jurors,  and  upon 
examination  there  are  less  than  twelve,  unless 
such  record  discloses  that  a  less  number  than 
twelve  were  accepted  by  lK>th  parties,  or  that 
one  or  more  of  the  Jury  were  excused  under 
some  subdivision  of  the  law,  it  Is  fatal  to  the 
Judgment. 

So,  In  Marks  v.  State,  10  Tex.  App.  884,  a 
conviction  in  the  county  court  of  an  aggravated 
assault,  the  court  reversed  the  Judgment  and  re- 
manded the  case  for  a  new  trial,  as  the  recital 
of  the  Judgment  showed  that  the  defendant 
pleaded  not  guilty,  and  also  that  there  was  a 
Jury  who  were  also  Impaneled  and  sworn  ac- 
cording to  the  law,  but  only  mentioned  one 
Juror,  as  the  record  must  show  that  when  one 
aocuaed  of  crime  is  tried  by  a  Jury  the  Jury  Is  a 
legal  one. 

And  in  Jester  v.  State,  26  Tex.  App.  869,  a 
conviction  of  burglary,  where  the  record  showed 
that  the  defendant  was  tried  by  a  Jury  of  six, 
the  conviction  was  set  aside,  as  the  trial  was  not 
In  accordance  with  law  as  declared  by  art.  5, 
S  13,  of  the  Constitution,  and  art.  595  of  the 
Code  of  Criminal  Procedure  of  that  state. 

Again,  the  record  of  a  trial  by  a  Jury  of  six 
under  the  Pennsylvania  act  of  May  1,  1861, 
must  show  how  the  Jurors  were  impaneled,  that 
they  were  selected  in  the  manner  required  by 
the  statute,  and  that  they  were  citlsens  having 
the  qualifications  of  electors.  Laughney  v. 
Com.  4  Lane.  L.  Bev.  298,  8  Brlghtly's  Digest, 
pt.  1,  p.  4210. 

The  Justice's  record  of  a  trial  in  a  criminal 
proceeding  before  him  and  six  Jurors  on  a 
charge  of  assault  should  show  each  step  taken 
on  the  trial,  and  pursue  strictly  the  act  of  as- 
sembly. Agnew  V.  Com.  4  Pa.  Co.  Ct.  76,  8 
Brlghtly's  Digest,  pt.  1,  p.  4211. 

Yet  the  record  of  a  conviction  before  a  Justice 
of  the  peace  and  six  Jurors  need  not  show  af- 
firmatively that  the  Jurors  were  in  no  wise  of 
kin  to  the  parties,  nor  in  any  manner  inter- 
ested. Griffen  v.  Com.  1  Wilcox  (Pa.)  261,  8 
Brlghtly's  Digest,  pt.  1,  p.  4210. 

The  case  of  Com.  v.  Morey,  10  Phila.  460, 
involved  the  question  of  the  mode  of  procedure 
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In  cases  before  Justices  of  the  peace  with  a  Jury 
of  six  men,  and  as  to  what  the  record  In  such 
cases  must  show,  but  it  did  not  pass  further 
upon  the  constitutionality  of  the  statute. 

Yet  the  conviction  of  one  accused  of  assault 
and  battery  by  a  Jury  of  six  under  the  Penn- 
sylvania statute.  May  1,  1861,  which  changed 
the  mode  of  criminal  procedure  in  certain  coun- 
ties and  gave  Jurisdiction  to  a  Justice  of  the 
peace  and  a  Jury  of  six,  was  upheld,  although 
the  record  showed  that  he  demanded  a  Jury  of 
twelve.     Lavery  v.  Com.  101  Pa.  560. 

So,  in  State  v.  Ball,  27  Mo.  324,  in  which 
the  defendant  was  convicted  of  murder,  the  fact 
that  the  entry  showed  and  stated  that  the  Jury 
were  "twelve  good  and  lawful  men,'*  and  the 
names  were  given,  the  name  of  one  being  in- 
serted twice,  was  looked  upon  as  a  clerical 
error  which  could  do  no  hann,  upon  the  ground 
that  It  showed  a  trial  by  thirteen  Jurors. 

In  Townsend  v.  State,  182  Ind.  815,  a  case 
of  conviction  of  assault  and  battery  with  in- 
tent to  commit  a  felony,  and  of  the  crime  of 
malicious  mayhem,  a  new  trial  was  sought  upon 
the  ground  that  during  the  progress  of  the 
cause  two  of  the  twelve  Jurors  were  discharged 
by  the  court  by  reason  of  illness,  and  the  ver- 
dict was  rendered  by  the  remaining  ten.  The 
clerk's  entry  signed  by  the  presiding  Judge 
showed  that  twelve  Jurors  were  Impaneled,  and 
no  reference  was  made  In  the  motion  for  a  new 
trial  to  any  aflidavit  in  support  of  the  charge. 
The  bill  of  exceptions  showed  that  the  defend- 
ant filed  his  motion  and  reasons  for  a  new  trial, 
and  on  the  pages  of  the  record  there  was  what 
purported  to  be  an  affidavit  in  support  of  the 
reasons  for  a  new  trial  copied  by  the  court  into 
the  record,  and  the  affidavit  appeared  In  the 
record  in  no  other  manner.  The  court  held 
that  the  affidavit,  not  being  embraced  in  the  bill 
of  exceptions,  could  not  be  considered,  and  that 
the  court  had  no  means  of  knowing  whether  It 
was  ever  presented  to  the  court  in  support  of 
the  motion  for  a  new  trial,  or  that  the  court 
ever  saw  it,  and  that  in  order  to  authorize  that 
court  to  consider  it,  it  should  be  embodied  In 
a  proper  bill  of  exceptions  and  signed  by  tho 
Judge.  The  Judgment  was  therefore  affirmed 
and  the  motion  dismissed. 

2.  Consent, 

So,  Lf  the  record  does  not  show  that  the  de- 
fendant, in  a  criminal  prosecution,  consented 
to  a  Jury  of  six,  the  court  will  reverse  the  Judg- 
ment and  remand  the  case  for  a  new  trial,  as. 
In  criminal  cases,  under  the  Constitution  of 
Missouri  the  defendant  has  a  right  to  twelve 
Jurors,  and  so  in  civil  cases  either  party  has  a 
right  to  a  Jury  of  twelve.  State  v.  Van  Matre, 
49  Mo.  268. 

The  above  case  was  a  prosecution  for  assault 
and  battery  before  a  Justice  of  the  peace,  ap- 
pealed to  the  common  pleas  where  the  defendant 
was  tried  by  a  Jury  of  six  without  his  consent 
being  shown  on  the  record,  and  the  court  re- 
versed the  Judgment  and  remanded  the  cas» 
for  a  new  trial,  as  In  criminal  cases  the  court 
will  look  into  the  record,  and  if  an  error  appears 
will  reverse  the  Judgment,  and  also  upon  the 
ground  that  under  the  Constitution  of  the  state 
the  defendant  in  a  criminal  <^e  had  a  right 
to  the  panel  of  twelve  Jurors,  so  in  civil  cases 
either  party  had  the  right  in  common-law  courts 
to  demand  a  Jury  of  twelve,  and  such  was  the 
settled  law  of  the  state. 

Where  upon  a  trial  for  murder  the  record 
did  not  show  that  the  offer  of  the  defendant  to 
continue  the  trial  with  eleven  Jurors  was  ac- 
cepted by  the  state,  the  proceedings  in  the  court 
below  in  dlschargiz^g  the  Jury  were  upheld  upon 
the  ground  that  such  offer  must  be  consented  to 
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1>y  the  state,  otherwise  eleven  Jurors  would  not 
render  a  valid  verdict.  State  v.  Allen,  46  Conn. 
531,  548. 

And  where  the  record  did  not  show  that  the 
parties  in  a  trial  for  theft  agreed  to  accept  the 
verdict  of  a  Jury  of  less  than  twelve  Jurors,  or 
that  one  or  more  of  the  Jurors  were  excused  un- 
dier  some  rule  of  law,  the  court  reversed  the 
Judgment  and  remanded  the  case  for  a  new  trial. 
Huebner  v.  State,  3  Tex.  App.  458.  In  this 
-case  the  record  showed  that  twelve  Jurors  came, 
etc.,  but  named  only  eleven. 

But  where,  upon  a  trial  in  the  county  court 
of  one  accused  of  an  aggravated  assault,  It  was 
shown  that  the  parties  agreed  to  continue  the 
trial  before  a  Jury  of  five  instead  of  six,  owing 
to  sickness  in  the  family  of  one  Juror,  the  court 
affirmed  the  Judgment  as  the  record  showed  no 
error.     Gindrat  v.  State,  3  Tex.  App.  573. 

And  in  Com.  v.  Dailey,  12  Cush.  80,  the  ver- 
dict was  upheld,  as  the  record  of  the  municipal 
court  showed  the  consent  of  all  parties,  and  of 
the  court,  to  a  verdict  by  eleven  Jurors. 

Again,  in  State  v.  Sackett,  89  Minn.  69,  the 
defendants  waived  a  Jury  of  twelve  upon  a 
charge  of  assault  and  battery  in  the  municipal 
court,  and  agreed  to  try  the  case  before  a  Jury 
^f  eleven.  The  court  affirmed  the  conviction, 
and  upheld  the  constitutionality  of  the  trial, 
although  the  record  did  not  show  why  a  Jury 
of  eleven  was  agreed  upon,  as  it  did  not  appear 
that  there  was  any  omission  or  neglect  on  the 
part  of  the  state  to  furnish  an  impartial  Jury 
•of  twelve  if  the  defendants  had  chosen  to  avail 
themselves  of  it,  and  as  the  agreement  on  their 
part  was  wholly  voluntary. 

b.  In  civil  cases. 

And  with  reference  to  the  showing  of  the  rec- 
ord in  civil   actions  it  has  been  held  that  it 
must  show  a  legal  Jury  of  twelve  men.     Norval 
V.  Rice,  2  Wis.  22 ;  Dixon  v.  Richards,  2  How. 
(Mies.)  771. 

With  respect  to  such  actions  It  has  been 
said  that  in  all  trials  in  courts  of  record  it  is 
the  constitutional  right  of  a  party  to  demand 
a  Jury  of  twelve  men,  and  if  no  exceptions  are 
taken  to  the  action  of  the  court  in  proceeding 
to  trial  wifh  a  less  number  the  party  may  still 
take  advantage  of  the  error  by  a  motion  in  ar- 
rest of  Judgment  and  a  defect  will  not  be  consid- 
ered as  waived  or  consent  presumed  unless  en- 
tered of  record.  Scott  v.  Russell,  39  Mo.  407, 
409 ;  Vaughn  v.  Scade.  30  Mo.  600. 

And  it  has  been  held  that  the  term  "Jury**  Is 
well  understood  to  be  twelve  men,  and  when 
the  record  shows  that  a  Jury  of  good  and  lawful 
men  came  to  try  the  issue  Joined,  it  is  as  well 
understood  as  if  it  gave  the  names  of  the 
Jurors,  at  least  in  civil  cases.  Foote  v.  Law- 
rence, 1  Stew.  (Ala.)  483.   . 

In  the  above  case,  an  action  upon  a  covenant, 
it  was  assigned  as  error  that  the  record  only 
showed  that  a  Jury  was  duly  sworn  and  did 
not  afford  evidence  that  there  were  more  than 
eleven  Jurors  to  try  the  issue  between  the  par- 
ties, but  the  court  affirmed  the  verdict  as  the 
record  showed  a  trial  by  "a  Jury  of  good  and 
lawful  men,"  and  it  was  therefore  to  be  pre- 
sumed  that  twelve  men  constituted  the  Jury. 

In  Larllllan  v.  Lane,  8  Ark.  372,  375,  the  rec- 
ord stated  that  twelve  good  and  lawful  men  re- 
turned the  verdict,  but  upon  inspection  it  ap- 
peared that  there  were  but  eleven  names  re- 
corded. The  court  affirmed  the  Judgment,  as 
the  legal  presumption  was  that  the  statement 
on  the  record  that  there  were  twelve  men  upon 
the  Jury  was  true,  and  that  the  clerk  omitted 
to  place  their  names  upon  it,  and  in  such  a  case 
the  statute  was  explicit  that  no  such  mistake 
•should  cause  a  reversal  of  the  Judgment. 
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So,  in  Hitchtock  v.  Caruthers,  82  Cal.  528, 
526,  a  new  trial  was  sought  in  an  action  for 
slander  tried  with  only  eleven  jurors,  and 
the  court  stated  that  it  would  not  presume  the 
extraordinary  spectacle  of  a  court  oompellins 
a  party  to  go  to  trial  against  his  consent  with 
less  than  twelve  Jurors,  upon  a  record  which 
not  only  failed  to  show  any  objection  or  excep- 
tion on  the  point,  but  which  stated  that  "a  Jury 
of  eleven  persons  was  regularly  impaneled  and 
sworn  to  try  the  said  action. 

Where  the  record  showed  that  there  were 
twelve,  and  gave  a  number  of  names  as  compos- 
ing the  twelve,  but  the  clerk  in  making  up  the 
record  might  by  accident  have  omitted  one,  or 
might  not  have  done  so,  the  court  held  that 
such  a  presumption  could  not  be  allowed  to  pre- 
vail against  the  positive  statement  of  the  record, 
and  it  was  therefore  to  be  imderstood  there  were 
twelve  Jurors.      Durham  v.  Hudson,  4  Ind.  501. 

So,  in  Foster  v.  Van  Norman,  1  Tex.  636,  an 
action  in  the  district  court  on  a  promissory  note, 
the  court  affirmed  the  Judgment  although  it  was 
alleged  that  the  record  showed  the  names  of  but 
eleven  Jurors,  and  it  stated  that  the  parties 
appeared  by  their  attorneys  and  there- 
upon came  a  Jury  of  twelve  good  and  lawful 
men,  upon  the  ground  that  after  verdict  under 
such  circumstances  it  was  a  fair  inference  that 
there  were  in  truth  twelve  Jurors  on  the  Jury, 
but  that  the  clerk  in  entering  the  names  omitted 
one,  and  as  the  parties  did  not  object  to  the  Jury 
and  received  it  as  a  good  and  lawful  one,  after 
verdict  and  Judgment,  without  any  objection  at 
the  time. 

And  in  Marlin  v.  Stockbrldge,  14  Tex.  165, 
an  action  of  trespass  to  try  title,  the  court  over- 
ruled the  defendant's  objection  that  the  names 
of  but  eleven  Jurors  were  recited  in  the  entry 
of  the  verdict,  holding  that  it  was  entitled  to  no 
weight  as  it  was  a  mere  clerical  omission,  and 
even  if  it  were  not  such  an  omission  the  parties 
might  waive  the  right  to  a  trial  by  a  Jury  of 
twelve.  In  this  case  the  court  further  stated 
that  in  civil  cases,  especially  after  a  trial  when 
the  objection  was  first  made  in  the  court  ui>on 
appeal,  the  parties  ought  to  be  held  to  have 
waived  a  full  Jury. 

Where  the  record  showed  a  consent  to  a  ver- 
dict of  eleven  Jurors  in  a  civil  action  the  court 
refused  to  reverse  the  Judgment  and  to  order 
a  new  trial.     Roach  v.  Blakey,  89  Va.  767. 

But  in  Oldham  v.  Hill,  5  J.  J.  Marsh.  300.  as 
it  was  shown  on  writ  of  inquiry  that  only  nine 
Jurors  were  sworn,  and  there  was  no  waiver  on 
the  record,  express  or  implied,  of  the  objection 
to  the  number,  the  court  reversed  the  Judgment. 

So,  where  the  record  only  showed  that  the 
case  was  tried  before  a  Jury  of  eleven  the  court 
reversed  the  Judgment  on  certiorari.  Brlant 
V.  Russel.  2  N.  J.  L.  135. 

And  where  the  record  showed  that,  upon  the 
Jury  being  polled,  eleven  answered  and  found  a 
verdict  for  the  defendant,  that  one  was  in  favor 
of  the  plaintiff,  which  matter  was  entered  of 
record,  the  court  held  that  the  proceedings  as 
fully  set  out  In  the  record  showed  that  the  Judg- 
ment was  entered  on  the  verdict  of  eleven  Ju- 
rors, and  it  was  therefore  reversed.  Scott  v. 
Scott,  110  Pa.  387,  390. 

Again,  in  Wolfe  v.  Martin,  1  How.  (Miss.) 
30,  31,  an  action  of  assumpsit,  the  court  re- 
versed the  Judgment  and  ordered  a  new  trial  as 
the  record  showed  that  the  case  was  tried  by 
thirteen  Jurors  Instead  of  twelve,  upon  the 
ground  that  there  is  no  Jury  for  the  trial  of  is- 
sues known  to  the  Constitution  and  laws  of  that 
state  except  that  which  consists  of  "twelve  good 
and  lawful  men  who  were  tried,  elected,  and 
sworn." 

As  to  the  showing  of  the  record  in  cases  of 
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absent,  sick,  or  unqualified  Jurors,  see  Gindrat 
V.  State.  3  Tex.  App.  573 ;  Eshelman  v.  Chi- 
cago. R.  I.  &  P.  R.  Co.  67  Iowa,  296 ;  Prentice 
T.  Chewnlnjf,  1  Rob.  (La.)  71.  72;  Com.  v. 
Dallej.  12  Cush.  80 :  Younger  v.  State,  2  W.  Va. 
4579,  98  Am.  I>ec.  791,  supra. 

X.  DisUnction   between   courts   of  record   and 

not  of  record. 

The  degree  of  tbe  court  has  also  been  made 
a  question  for  consideration  In  determining  the 
constitutionality  of  a  verdict  by  a  less  number 
-of  jurors  than  those  constituting  a  Jury  at  com- 
mon law. 

If  the  court  Is  one  of  record.  It  has  been  gen- 
erally held  that  It  has  only  Jurisdiction  over  the 
offense  triable  therein  by  a  Jury  of  twelve  men, 
as  that  number  constituted  the  legal  Jury  in 
those  courts  at  common  law,  and  therefore  a 
verdict  In  those  courts  by  a  less  number  of  Ju- 
rors is  unconstitutional.  Norvell  ▼.  Deval,  50 
Mo.  272.  11  Am.  Rep.  413;  HIII  T.  People,  16 
Mich.  351,  355;  Vaughn  v.  Scade,  30  Mo.  600, 
-604 :  State,  Kansas  City  Auditorium  Co.,  v. 
Allen.  45  Mo.  App.  551.  566;  Baxter  v.  Putney, 
37  How.  Pr.  140.  143  :  People  v.  Luby.  56  Mich. 
551 :  Dawson  v.  Iloran.  51  Barb  459.  464.  466 ; 
Knight  V.  Campbell,  62  Barb.  21,  25 :  People, 
Metropolitan  Bd.  of  Health,  v.  Lane,  55  Barb. 
16S.  178 ;  Foster  v.  Kirby,  31  Mo.  496,  498. 

So.  the  provisions  of  the  New  York  Constitu- 
tion must  be  taken  as  meaning  a  Jury  of  twelve 
In  all  coui^s  of  record.  People.  Metropolitan 
Bd.  of  Health,  v.  Lane.  55  Barb.  168,  178; 
Baxter  v.  Putney,  37  How.  Pr.  140,  148. 

In  People  v.  Luby.  56  Mich.  551,  a  convic- 
tion In  the  recorder's  court  of  a  criminal  assault 
and  battery  by  a  Jury  of  six,  after  a  demand  of 
a  Jury  of  twelve,  was  quashed,  as  twelve  is  the 
constitutional  number  of  Jurors  In  that  state, 
•even  though  the  Constitution  made  an  exception 
for  Courts  not  of  record,  as  the  state  statute 
(Local  Acts  1883.  No.  337,  pp.  676,  694),  creat- 
ing the  recorder's  court  of  Kalamazoo,  expressly 
declared  the  court  to  be  a  court  of  record. 

If.  however,  the  court  Is  one  of  inferior  de- 
gree, not  of  record,  In  which  the  defendant  was 
not  entitled  to  the  right  by  the  common  law  as 
It  existed  at  the  date  of  the  state  Constitution. 
It  ha.<i  generally  been  held  that  such  courts  may 
have  Jurisdiction  over  the  ofTense  with  a  less 
number  of  Jurors  than  required  at  common  law. 
These  latter  courts  have  In  most  cases  acquired 
the  right  to  try  the  matters  assigned  to  them 
before  a  Jury  of  less  thah  twelve  by  the  express 
provision  contained  in  the  state  Constitution, 
or  under  statute  passed  either  before  or  after 
tbe  adoption  of  such  Constitution,  and  there- 
fore for  this  reason  the  right  to  a  full  Jury  of 
twelve  cannot  be  said  to  have  existed  at  the 
time  of  the  adoption  of  the  state  Constitution. 
Dawson  v.  Horan.  51  Barb.  459,  464,  466 ; 
Knight  V.  Campbell.  62  Barb.  21,  25;  Hill  v. 
People.  16  Mich.  351,  355 :  and  cases  ubi  supra. 

In  courts  not  of  record  it  Is  competent  for  the 
legislature  to  provide  for  a  Jury  of  less  than 
twelve  men.  and  power  is  given  to  the  legisla- 
ture by  the  Missouri  Constitution  to  so  pro- 
vide. State.  Kansas  City  Auditorium  Co.,  ▼. 
Allen.  45  Mo.  App.  551,  566. 

The  Constitutions  of  some  of  the  states  make 
express  provision  for  a  Jury  of  less  than  twelve 
in  courts  not  of  record. 

The  Colorado  Constitution  declares  that 
there  may  be  a  Jury  of  less  than  twelve  In 
eriminal  cases  In  courts  not  of  record.  1  Mills's 
Anno.  Stat.  Colorado.  {  296,  p.  195. 

A  similar  provision  is  to  be  found  In  the  Mis- 
souri Constitution  in  criminal  and  civil  cases 
In  courts  not  of  record. 

No  court  recognises  the  fact  that  In  all  courts 
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not  of  record  a  Jury  may  consist  of  less  than 
twelve,  except  In  cases  where  It  requires  such 
a  Jury.  State,  Kansas  City  Auditorium  Co.,  v. 
Allen,  45  Mo.  App.  551,  566. 

So,  a  like  clause  Is  to  be  found  in  art.  1,  |  7, 
of  the  North  Dakota  Constitution  In  civil  ac- 
tions In  courts  not  of  record. 

And  art.  1,  i  21,  of  the  Constitution  of  Wash- 
ington provides  for  a  like  Jury  in  courts  not  of 
record. 

The  New  York  statute  of  1861,  |  63,  extend- 
ing the  Jurisdiction  of  Justices*  courts  and  a 
Jury  of  six  in  actions  of  replevin,  is  constitu- 
tional, although  It  transfers  such  cases  from 
courts  of  record  and  a  Jury  of  twelve.  Knight 
V.  Campbell,  62  Barb.  16,  McMuUln.  P.  J.,  dis- 
senting. 

XI.  Jury  of  more  than  twelve. 

Upon  the  question  of  the  validity  of  a  Jury 
of  more  than  twelve,  the  opinions  of  the  courts 
show  that  the  number  of  the  Jurors  may  be 
rectified  and  their  verdicts  set  aside  upon 
prompt  application  being  made,  but  that  the 
right  may  be  waived  by  not  excepting  at  the 
proper  time,  in  the  court  below. 

In  Carpenter  v.  State,  4  How.  (Miss.)  163, 
34  Am.  Dec  116,  It  is  said  that  at  common  law 
the  number  of  the  Jury  for  the  trial  of  all  issues 
Involving  the  personal' rights  and  liberties  of 
the  subject  could  never  be  less  than  twelve, 
though  there  are  some  precedents  that  show 
that  a  verdict  by  a  greater  number  would  not 
on  that  account  be  void. 

Aud  In  2  Hale,  P.  C.  p.  296,  it  is  stated  that 
if  thirteen  are  by  mistake  sworn  the  swearing 
of  the  last  of  the  thirteen  is  void,  and  the  other 
twelve  should  serve. 

From  the  case  of  Bullard  v.  State,  38  Tex. 
504,  19  Am.  Rep.  30,  wherein  the  defendant  was 
convicted  of  horse  stealing  by  a  Jury  of  thirteen, 
it  would  seem  that  if  more  than  the  legal  num- 
ber of  Jurors  are  permitted  to  deliberate  on  the 
verdict  it  should  be  set  aside  and  a  new  trial 
granted,  when  the  mistake  that  there  are  more 
than  the  requisite  number  of  Jurors  sworn  Is 
discovered ;  that  the  practice  in  the  English 
courts  has  been  to  allow  the  last  Juror  sworn 
to  be  discharged  from  the  panel,  and  the  case 
to  proceed  where  the  mistake  Is  discovered  be- 
fore the  Jury  retire  to  consider  the  verdict,  but 
in  Texas  the  courts  have  held  that  where  the 
fact  is  discovered  before  the  verdict  Is  ren- 
dered the  cause  should  be  withdrawn  from  the 
Jury,  and  a  lawful  Jury  Impaneled  and  sworn *to 
try  It,  or  If  the  last  Juror  sworn  can  be  pointed 
out  he  can  be  dismissed  from  the  panel,  and  the 
trial  proceed  by  the  legally  constituted  Jury. 

By  the  Constitution  and  laws  of  the  state  of 
Mississippi  there  Is  no  Jury  known  upon  the 
trial  of  Issues  In  civil  cases  in  that  state  other 
than  a  Jury  of  twelve  good  and  lawful  men, 
tried,  elected,  and  sworn,  and  therefore  a  ver- 
dict In  assumpsit  by  thirteen  Jurors  will  be  re- 
versed and  a  new  trial  ordered.  Wolfe  v.  Mar- 
tin, 1  How.  (Miss.)  30,  31. 

If  a  party  has  more  than  twelve  Jurors,  and 
alleges  that  the  verdict  Is  liable  to  be  Influenced 
by  at  least  one  more  person  than  the  law  allows 
to  be  in  the  Jury  room  acting  upon  the  case, 
such  an  exception  to  the  verdict  If  taken  In 
the  Inferior  court  will  vitiate  the  verdict,  but 
where  such  exception  is  taken  for  the  first  time 
in  the  court  above  It  must  be  taken  as  a  waiver. 
Ross  V.  Neal.  7  T.  B.  Mon.  407,  408;  Berry  v. 
Kenny,  5  B.  Mon.  120.  122. 

Where,  in  a  prosecution  for  an  assault  with 
Intent  to  murder,  thirteen  Jurors  were  sworn 
and  placed  in  thi»  Jury  box,  and  after  evidence 
had  been  given  by  the  state,  the  defendant  de- 
clined  to  proceed   upon  discovering  the  error^ 
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and  the  court  ordered  the  thirteenth  jnror  to  re- 
tire, and  the  case  was  sabmltted  to  the  remain- 
ing twelve,  the  jadgment  was  affirmed,  as  the 
thirteenth  juror,  the  one  dismissed  by  the 
court,  was  one  whom  the  defendant  had 
stricken  from  the  list,  and  the  remaining  jurors 
were  accepted  by  him.  Davis  v.  State,  9  Tex. 
App.  634. 

So,  where,  during  the  examination  of  the  first 
witness,  it  was  found  there  were  thirteen  in  the 
box,  and  twelve  of  the  same  jury  were  after- 
wards resworn  under  the  direction  of  the  judge, 
and  the  case  recommended  over  the  objection  of 
the  defendant's  counsel,  but  it  did  not  appear 
that  the  jury  who  tried  the  cause  were  not  the 
twelve  who  first  answered  to  their  names,  the 
court  refused  a  venire  de  novo,  Mulrhead  v. 
Bvans,  6  Exch.  447,  2  Lowndes.  M.  &  P.  294, 
20  L.  J.  Exch.  N.  S.  211,  16  Jur.  885. 

And  in  Tillman  v.  Allies,  6  Smedes  &  M.  878, 
48  Am.  Dec  520,  In  an  action  upon  a  note,  a 
jury  of  thirteen  was  held  not  ground  of  error, 
the  court  stating  that  although  a  verdict  of  a 
less  number  than  twelve  in  issues  of  that  kind 
would  be  void,  yet  a  verdict  of  a  greater  number 
than  twelve  was  not  so  on  that  account. 

But  in  McCormick  v.  Brookfleld,  4  N.  J.  L. 
09,  72,  it  is  said  that  if  there  were  fourteen 
men  to  be  sworn  on  a  jury,  and  to  render  a  unan- 
imous verdict,  no  hesitation  would  be  felt  in 
setting  it  aside  for  the  reason  that  twelve  only 
are  to  be  sworn  on  a  jury,  and  because  the  two 
whp  had  been  improperly  sworn  might  have  in- 
fluenced the  rest  and  procured  a  verdict  which 
they  would  not  otherwise  have  rendered. 

And  in  Whitehurst  v.  Davis,  8  N.  C.  (2 
Hayw.)  118,  the  court  reversed  the  judgment 
rendered  upon  the  verdict  of  a  jury  of  thirteen 
and  ordered  a  new  trial  upon  the  ground  that 
any  innovation  amounting  in  the  least  degree  to 
a  departure  from  the  ancient  mode  of  trial  by 
jury  might  cause  a  departure  in  other  instances, 
and  In  the  end  endanger  or  pervert  the  Institu- 
tion of  trial  by  jury  from  its  usual  course. 

Again,  in  State  v.  Hudklns,  35  W.  Ya.  247, 
the  court  set  aside  a  verdict  of  thirteen  jurors 
as  shown  by  the  record,  and  ordered  the  new 
trial  of  one  charged  with  throwing  stones  and 
other  missiles  at  a  railroad  car,  as  under  art.  8, 
I  14,  of  the  Bill  of  Rights,  "trials  of  crimes  and 
misdemeanors,  unless  herein  otherwise  provided, 
shall  be  by  a  jury  of  twelve  men,  public,  with- 
out unreasonable  delay,  and  in  the  county  where 
the  alleged  offense  was  committed,  unless  upon 
petition  of  the  accused,  and  for  good  cause 
shown,  it  is  removed  to  some  other  county,"  and 
for  the  reason  that  even  if  the  benefit  of  this 
provision  could  be  waived  by  the  prisoner  in  a 
felony  case,  such  waiver  would  have  to  appear 
clearly  and  affirmatively  by  the  record. 

In  King  V.  Fitch,  Cro.  Car.  414,  which  was 
an  action  for  waste  in  which  upon  a  writ  of  in- 
quiry thirteen  jurors  were  returned  to  be  sworn, 
it  was  held  that  on  an  inquest  of  office  there 
might  be  more  or  less  than  twelve  jurors. 

XIL  The  queetion  of  demand  of  jury  of  twelve. 

Generally  it  may  be  said  that  the  right  to  de- 
mand a  trial  by  a  jury  of  twelve  is  based  upon 
the  same  doctrine  as  the  right  to  a  trial  by  such 
a  jury,  namely  the  common-law  rule  and  the 
provisions  contained  in  the  state  Constitutions. 

In  cases,  therefore,  where  the  common  law 
and  state  Constitutions  have  secured  the  defend- 
ant the  right  absolutely  and  without  demand, 
as  in  capital  offenses  and  cases  of  felony,  it 
would  seem  to  follow  as  a  natural  consequence 
that  the  defendant  would  have  the  same  right 
upon  demand.  And  the  same  rule  would  seem 
to  prevail  in  some  courts  with  respect  to  trials 
for  misdemeanors. 
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There  are  also  decisions  in  favor  of  the  de- 
fendant's common-law  and  constitutional  right 
upon  his  demanding  such  a  trial  In  justices*^ 
courts,  although  other  cases  hold  that  he  i» 
only  entitled  to  such  a  jury  as  the  court  ha& 
power  to  Impart  In  such  cases. 

And  with  respect  to  civil  cases  some  courts 
uphold  the  right  to  a  full  jury  upon  demand, 
especially  in  courts  of  record  and  in  cases  where 
the  right  existed  prior  to  the  adoption  of  the 
state  Constitution.  Yet  decisions  are  to  be. 
found  wherein  the  right  to  a  full  jury  of  twelve 
upon  demand  ha4  been  denied,  In  actions  of  re- 
plevin, where  jurisdiction  has  been  given  to  in- 
ferior courts  and  a  less  jury,  and  in  actions  be- 
fore justices  of  the  peace  under  state  statutes 
relating  to  summary  procedure,  and  In  other 
actions  in  superior  courts. 

In  some  cases  the  failure  to  make  the  demand 
for  a  full  jury  of  twelve  has  been  taken  to  be 
a  waiver  of  the  constitutional  right  In  civil 
cases. 

In  criminal  cases  it  has  been  held  that  the 
defendant's  demand  for  a  jury  must  be  taken 
as  a  demand  for  a  full  jury  of  twelve  men  as 
guaranteed  to  him  by  the  common  law  and  the- 
state  Constitution.  State  v.  Van  Matre,  49  Mo. 
268. 

In  People  v.  Carroll,  8  Park.  Crim.  Rep.  22, 
a  conviction  of  assault  and  battery  before  a 
justice  of  the  peace,  whether  the  defendant 
elected  to  be  so  tried  or  not,  was  reversed,  as 
the  statute  was  unconstitutional  as  depriving 
the  defendant  of  his  right  to  a  full  jury  of 
twelve  upon  demand.  People  v.  Kennedy,  2 
Park.  Crim.  Rep.  817. 

And  it  has  been  held  that  a  defendant  on  a 
trial  for  a  misdemeanor  is  entitled  to  a  jury 
of  twelve  if  he  demands  the  same.  State  v. 
Borowsky,  11  Nev.  119,  127  ;  Com.  v.  bailey,  12 
Cush.  80 ;  State  v.  Cox,  8  Ark.  436,  447. 

With  reference  to  a  demand  of  a  jury  of 
twelve  in  a  justice's  court,  it  has  been  said  that 
in  all  cases  where  a  prisoner  requires  It,  it  is 
the  duty  of  a  justice  to  impanel  an  even  jury 
of  twelve  men  for  the  trial  of  the  case,  even 
though  under  the  state  ptatute  the  justice  may 
have  jurisdiction  with  a  jury  of  six,  but  the 
prisoner  may  waive  the  right  to  a  trial  by  a  jury 
of  twelve  and  subject  the  case  to  a  decision  of 
six  men,  and  even  to  the  justice  of  the  peace 
himself.     State  v.  Cox,  8  Ark.  486,  447. 

In  the  above  case  a  conviction  of  assault  and 
battery  in  a  justice's  court  by  a  Jury  of  six 
was  set  aside,  as  the  act  giving  jurisdiction  to 
such  court  made  such  a  jury  compulsory  even 
after  a  demand  for  a  jury  of  twelve. 

So,  the  mere  fact  that  the  defendant,  In  pro- 
ceedings before  a  justice  of  the  peace  and  a 
jury  of  six,  has  a  right  of  appeal  to  the  dis- 
trict court  and  to  a  trial  by  a  jury  of  twelve, 
does  not  affect  his  constitutional  right  to  a  ful^ 
jury  upon  demand  in  the  court  below.  State  v. 
Everett,  14  Minn.  439,  444, — a  prosecution  be- 
fore a  justice  of  the  peace  for  obstructing  a 
highway,  under  ||  68,  69,  of  Mlun.  Gen.  Stat, 
chap.  13. 

The  defendant's  demand  for  a  jury  in  inferior 
courts,  such  as  city  courts,  is  to  be  taken  as  a 
demand  for  that  kind  of  a  jury  which  the  court 
has  power  to  give,  and  in  such  cases,  when  the 
case  is  passed  upon  by  a  jury  of  their  own  selec- 
tion^ they  cannot  object  to  a  verdict  found 
against  them  by  such  a  jury,  for  the  reason  that 
they  cannot  speculate  on  their  chances  of  suc- 
cess.    Kneeland  v.  State,  62  Ga.  395.  397. 

And  the  Pennsylvania  act  of  1861,  giving  ju- 
risdiction to  a  justice  of  the  peace  and  a  Jury  of 
six,  does  not  authorize  a  trial  by  a  Jury  except 
upon  demand,  and  a  demand  for  a  Jury  under 
the  statute  will  be  deemed  a  waiver  of  the  right 
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to  a  fnll  Jury  of  twelve.     Lavery  v.  Com.  101 
Pa.  560 ;  Com.  v.  Sweet,  4  Pa.  Dlst.  E.  136. 

So,  in  prosecutions  under  the  Iowa  laws  of 
1858,  relating  to  Intemperance,  the  constitution- 
al provision  was  construed  as  meaning  that  the 
•defendant  was  not  entitled  to  a  Jury  of  twelve 
at  all  times  and  under  all  circumstances,  nor 
for  all  offenses  in  the  first  Instance  nor  In  all 
courts,  but  only  upon  demand.  State  y.  Beneke, 
9  Iowa.  203.  206. 

Section  702  of  the  New  York  Code  of  Criminal 
Procedure  provides  that  before  the  court  hears 
the  testimony  upon  the  trial,  the  defendant  may 
demand  a  trial  by  Jury,  and  |  107  of  the  same 
provides  that,'  upon  a  plea  other  than  a  plea  of 
guilty,  if  the  defendant  Vloes  not  demand  a 
trial  by  Jury,  the  court  must  proceed  to  try  the 
issue. 

In  People  v.  Cook,  46  Hun,  8*,  87,  the  de- 
fendant was  convicted  of  petit  larceny  upon  a 
Judgment  of  the  court  of  sessions  which  affirmed 
«  Judgment  of  the  court  of  special  sessions  held 
by  a  police  Justice.  The  court  held  that,  the 
defendant  not  having  demanded  a  trial  by  Jury, 
the  proceedings  without  a  Jury  were  authorized 
by  the  provisions  of  the  act. 

And  either  party  has  a  right  to  demand  a 
Jary  of  twelve  In  civil  cases,  under  the  Constitu- 
tion of  Missouri.  State  v.  Van  Matre,  49  Mo. 
268. 

So,  *he  is  entitled  to  a  full  Jury  in  cases  in 
the  court  of  law  commissioners  upon  demand. 
Vaughn  v.  Scade,  30  Mo.  600,  604. 

So,  in  Scott  V.  Russell,  80  Mo.  407,  a  civil 
action  in  the  circuit  court,  it  was  held  that  the 
jury  must  be  twelve  if  demanded.  To  the  same 
effect.  Brown  v.  Hannibal  &  St.  J.  B.  Co.  37  Mo. 
t^8 ;  Aka  v.  Anderson,  84  Mo.  74 ;  Henning  v. 
Hannibal  &  St.  J.  R.  Co.  85  Mo.  408. 

And  the  fact  that  a  defendant  has  demanded 
«  Jury  of  twelve  in  the  county  court  is  decisive. 
May  V.  Milwaukee  &  M.  R.  Co.  8  Wis.  210 ;  Nor- 
▼al  V.  Rice,  2  Wis.  22. 

If  a  Jury  of  twelve  men  is  demanded  by  a 
defendant  In  an  action  of  replevin  in  the  Jus- 
tice's court  it  must  be  granted,  as,  prior  to  the 
New  York  Constitution  of  1846  and  the  Laws 
of  1860,  the  action  was  only  triable  by  a  full 
Jury  of  twelve.  Barter  v.  Putney,  87  How.  Pr. 
140,  143. 

In  Dater  y.  Loomis,  cited  In  Baxter  v.  Put- 
ney, 87  How.  Pr.  140,  141,  and  unofficially  re- 
ported, in  speaking  of  the  Jurisdiction  of  Jus- 
tices' courts  it  is  said,  there  is  no  doubt  as  to 
the  power  of  the  legislature  to  enlarge  the  Ju- 
risdiction of  Justices  of  the  peace  to  any  amount 
it  may  deem  proper.  These  courts  will  have  full 
power  to  hear,  determine,  and  try  all  such  cases, 
unless  either  of  the  parties  shall  demand  a  trial 
by  Jury.  That  done,  it  may  not  be  In  the  power 
of  a  court  to  proceed,  as  it  cannot  Impanel  a 
jury  of  twelve  men,  but  until  that  objection  is 
taken  the  court  may  proceed  and  its  Judgment 
will  be  unquestionably  valid. 

The  case  of  Crouse  v.  Walrath,  41  How.  Pr. 
S6,  which  was  also  an  action  of  replevin  In  a 
Justices'  court  with  a  Jury  of  six,  would  seem, 
however,  to  be  contrary  to  the  holding  of  the 
above  case  of  Baxter  v.  Putney,  87  How.  Pr. 
140,  inasmuch  as  the  court  affirmed  the  Judg- 
ment and  refused  to  set  aside  the  verdict,  al- 
though it  was  shown  that  the  defendant  de- 
manded a  full  Jury  of  twelve  men,  as  the  sec- 
tion of  the  Code  giving  Justices  of  the  peace 
Jurisdiction  was  constitutional,  and  within  the 
power  of  the  legislature  to  enact. 

But  in  Miller  v.  Lampson,  66  Conn.  482,  488, 
the  court  upheld  the  constitutionality  of  a  stat- 
ute giving  Jurisdiction  to  a  Justice  of  the  peace 
and  a  Jury  of  six  in  summary  proceedings  be- 
tween landlord  and  tenant,  even  though  the  de- 
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fendant  demanded  a  full  Jury  of  twelve  men 
and  claimed  them  as  his  constitutional  right. 

And  a  state  statute  giving  Jurisdiction  to  the 
superior  courts  and  a  Jury  of  six  unless  twelve 
is  demanded,  and  the  statutory  provisions  re- 
lating thereto  are  complied  with,  was  upheld  In 
Conners  v.  Burlington,  C.  R.  &  N.  R.  Co.  74 
Iowa,  388. 

So,  in  Flint  River  S.  B.  Co.  v.  Foster,  5  Ga. 
104,  208,  48  Am.  Dec.  248,  it  was  held  that  if 
a  defendant  has  a  right  to  demand  a  full  Jury, 
and  does  not  do  so,  the  fault  is  his  own,  and  he 
cannot  afterwards  be  heard  to  complain. 

The  failure  to  demand  a  full  Jury  of  twelve 
is  a  voluntary  waiver  of,  the  constitutional 
right  to  a  Jury  of  twelve  In  civil  cases,  as 
pointed  out  by  the  legislature,  under  the  Michi- 
gan Constitution,  although  it  was  the  intention 
of  the  Constitution  to  preserve  to  parties  the 
right  to  have  a  Jury  in  all  cases  where  the  right 
existed.  Tabor  v.  Cook,  15  Mich.  822,  825 ;  Van 
3ickle  V.  Kellogg.  19  Mich.  40,  52 ;  Paul  v.  De- 
troit, 32  Mich.  108,  114 ;  Swart  v.  Kimball,  48 
Mich.  443,  448. 

So,  it  has  been  held  that  under  the. New  York 
act  to  extend  the  Jurisdiction  of  Justices  of  the 
peace,  of  April  10,  1818,  where  the  demand  ex- 
ceeds $25,  either  party  has  the  right  to  demand 
that  the  Jury  shall  consist  of  twelve,  but  he 
must  make  his  demand  for  that  purpose  before 
the  venire  issues,  in  order  that  twenty  may  be 
summoned ;  if  he  waits  until  a  venire  Is  returned 
with  twelve,  six  of  whom  are  sworn,  he  is  too 
late,  and  must  conclude.  Strong  v.  Beardslee, 
18  Johns.  130. 

Under  the  Constitution  of  Kansas  the  par- 
ties may  agree  to  a  Jury  of  less  than  six  in 
civil  actions,  which  Is  the  requisite  number  upon 
a  demand  for  a  Jury.  2  Kan.  Rev.  Stat  1897, 
chap.  108,  I  119,  p.  485. 

And  under  art.  6,  i  27,  of  the  Michigan  Con- 
stitution a  Jury  is  deemed  waived  In  civil  casef 
unless  demanded. 

So,  the  Constitution  of  Utah  contains  a  aim- 
liar  provision. 

The  South  Carolina  Constitution  of  1868,  and 
prior  laws,  made  provision  for  the  trial  of  small 
misdemeanors,  and  petty  offenses  before  a  Jus- 
tice of  the  peace  and  a  Jury  of  six,  and  under 
them  a  defendant  is  not  entitled  to  a  full  Jury 
of  twelve,  even  upon  demand.  State  t.  Will- 
iams, 40  S.  C.  878. 

And  under  the  South  Carolina  act  giving  Ju- 
risdiction in  a  summary  manner  to  Justices  of 
the  peace  over  certain  actions,  and  providing  for 
the  trial  thereof  by  a  Justice  and  a  Jury  of  six, 
or  by  the  Justice  himself  In  case  a  Jury  Is  not 
demanded,  the  Justice  has  a  right  to  try  the  de- 
fendant in  the  absence  of  such  demand.  IMd. 

In  actions  beiore  Justices  of  the  peace,  under 
Rev.  Stat.  Ark.  1894,  |  4349,  the  Justice  must 
impanel  a  Jury  upon  demand,  and  It  must  con- 
sist of  six  Jurors,  unless  a  less  number  be  agreed 
to. 

And  In  civil  actions  under  the  Nebraska  stat- 
ute of  1897,  I  6495,  the  Jury  must  be  twelve  If 
a  Jury  be  demanded. 

Section  8  of  the  Colorado  Statutes  of  1874, 
February  18i  makes  provision  for  a  full  Jury  of 
twelve  In  the  probate  court  ui>on  a  trial  of  all 
issues  of  fact  before  the  calling  of  the  cause  and 
before  a  venire  issues,  upon  payment  of  the  fees 
'^herein  stated.  See  No.  5  Mln.  Co.  v.  Bruce,  4 
Colo.  293,  296,  9upra.  Less  than  twelve  In  civil 
actions  Is  valid. 

XIII.  Agreement  of  the  fury, 

a.  Unanimity. 

The  question  of  the  constitutionality  of  a  ver- 
dict by  less  than  twelve  Jurors  will  be  found  In 
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note  to  Jacksonvrile,  T.  &  K.  W.  R.  Co.  v.  Adams 
(Fla.)  24  L.  R.  A.  272. 

In  considering  the  yalldlty  of  the  verdict  of 
a  Jury  the  question  often  arises,  whether  such 
verdict  must  be  the  unanimous  conclusion  of  the 
whole  jury,  or  whether  the  verdict  of  three 
fourths  or  of  a  majority  of  the  jurors  is  valid 
and  constitutional. 

Blackstone  and  other  writers  define  a  verdict 
to  be  the  unanimous  decision  of  a  jury;  and 
further,  a  trial  by  a  jury  is  a  sacred  right.  Com. 
V.  Byers,  5  Pa.  Co.  Ct.  295. 

In  10  Bacon,  Abr.  titla  Verdict,  p.  306,  it  Is 
said,  the  "verdict  Is  the  unanimous  decision 
made  by  a  jury,  and  reported  to  the  court,  on 
the  matters  lawfully  submitted  to  them  in  the 
course  of  the  trial  of  a  cause."  Ford  v.  State, 
12  Md.  514,  540. 

From  the  earliest  period  down  to  the  time  of 
the  adoption  of  the  United  States  Constitution 
unanimity  of  twelve  Jurors  alone  constituted  a 
legal  verdict.  Eleinschmldt  v.  Dunphy,  1  Mont. 
118.  131. 

The  unanimity  of  twelve  men  In  finding  a  ver- 
dict is  an  essential  attribute  to  a  verdict  of  a 
jury  at  cdmmon  law.  Carroll  v.  Byers  (Ariz.) 
36  Pac.  499 :  Work  v.  State,  2  Ohio  St.  296,  59 
Am.  Dec.  671,  674;  Harris  v.  People,  128  111. 
585 ;  Com.  v.  Shaw,  1  PIttsb.  492,  497 ;  Com,  v. 
Gibson,  2  Va.  Cas.  70:  Barlow  v.  Daniels,  25 
W.  Va.  512.  517 ;  American  Pub.  Co.  v.  Fisher, 
166  U.  S.  464,  41  L.  ed.  1079,  Overruling  same 
case,  10  Utah,  147 ;  Bradford  v.  Territory, 
Woods,  1  Okla.  366,  aupra,  II.  b,  1 ';  Chicago  &  N. 
W.  R.  Co.  V.  Dunleavy,  129  111.  132,  144 ;  Mad- 
uska  V.  Thomas.  6  Kan.  158,  159;  McGlll  v. 
State,  34  Ohio  St.  228,  254;  Com.  v.  Saal,  10 
Phila.  496 ;  Ford  v.  State,  12  Md.  514,  549. 

In  Springfield  v.  Thomas,  166  U.  S.  707,  41 
L.  ed.  1172,  it  was  held  that  the  7th  Amendment 
of  the  Constitution  secured  unanimity  in  finding 
a  verdict  as  an  essential  feature  of  a  trial  by 
Jury  in  common-law  cases,  and  that  the  act  of 
Congress  of  September  9,  1850  (9  Stat,  at  L. 
453,  chap.  51,  {  6),  could  not  impart  the  power 
to  diange  the  constitutional  rule,  and  could  not 
be  treated  as  attempting  to  do  so. 

So,  in  State  v.  Barker,  107  N.  C.  913,  10  L. 
R.  A.  50,  it  Is  said  that  a  valid  Jury  in  that 
state  consists  of  twelve  men,  and  that  the  con- 
currence of  a  less  number  is  unconstitutional. 

In  Ford  v.  State,  12  Md.  514,  the  verdict  of 
murder  in  the  first  degree  was  set  aside  because 
the  jury  were  not  unanimous,  as  under  art.  i9 
of  the  declaration  of  rights  there  must  be  una- 
nimity in  the  verdict. 

And  in  Chicago  &  M.  L.  S.  R.Co.  v.  Sanford,23 
Mich.  418,  422,  it  was  said  that  if  the  term 
"jury"  as  used  in  the  Michigan  Constitution  su- 
thorlxes  anything  else  than  a  unanimous  verdict 
it  means  what  it  docs  not  signify  in  any  part  of 
the  Constitution  or  in  any  of  the  old  statutes  of 
that  state.  This  was  a  case  of  condemnation 
proceedings  'in  which  the  verdict  was  rendered 
by  eight  only  of  the  Jurors. 

The  same  doctrine  was  upheld  by  the  court  in 
State  V.  Holt,  90  N.  C.  749,  47  Am.  Rep.  544, 
548,  a  conviction  under  H  2482,  2483,  of  the 
Code  prohibiting  cruelty  to  animals,  in  which 
there  had  been  an  agreement  between  the  state 
and  the  defendant  to  submit  the  question  to  the 
judge,  but  the  court  was  held  not  only  irregular, 
but  wholly  without  the  sanction  of  the  law,  as 
there  was  no  statute  authorizing  such  procedure, 
and  the  state  Constitution  forbade  it  by  reason 
of  its  provisions  that  no  person  should'  be  con- 
victed of  any  crime,  but  by  the  unanimous  ver- 
dict of  a  Jury  of  good  and  lawful  men  in  open 
court.  This  case,  however,  turned  upon  the 
question  of  the  right  to  consent  to  a  conviction 
by  the  court  without  a  jury. 
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6o.  in  Mackey  v.  Bnsensperger,  11  Utah,  154,. 
160,  it  is  said  that  under  the  terms  of  the  Con- 
stitution of  that  state,  that  the  right  of  trial  by 
jury  shall  remain  inviolate,  the  verdict  of  a  jury 
must  be  unanimous  in  order  to  be  legal. 

Art  1,  i  10,  of  the  Constitution  of  Virginia 
provides  that  in  all  capital  or  criminal  prosecu- 
tions a  man  hath  a  right,  inter  alia,  **to  a  speedy 
trial  by  an  impartial  jury  of  his  vicinage  witb- 
out  whose  unanimous  consent  he  cannot  be  found 
guilty."  '  Mays  v.  Com.  82  Va.  550.  In  this 
case,  however,  the  defendant  was  indicted  for 
violating  a  city  ordinance  relating  to  the  sale 
of  intoxicating  liquors,  and  the  question  really 
turned  upon  the  validity  of  the  defendant'^ 
waiver  of  a  trial  by  jury  of  matters  of  law  and" 
fact  where  no  state  statute  provided  for  such  a 
trial. 

Under  §  17,  art.  13.  of  the  Constitution  of 
Texas,  the  verdict  in  the  county  court  must  be 
rendered  as  the  unanimous  verdict  of  the  sir 
jurors.  Jackson  v.  J.  A.  Coates  &  Sons  (Tex. 
Civ.  App.)  43  S.  W.  24 ;  Marks  v.  State,  10  Tex. 
App.  334. 

So,  in  an  inquest  of  lunacy  the  unanimous  ver- 
dict of  twelve  men  Is  sufficient,  although  under 
the  provisions  of  N.  J.  Laws  1887,  Pamphlet 
Laws,  248,  only  twelve  Jurors  are  summoned. 
Re  Lindaley,  46  N.  J.  Eq.  358. 

In  Temple  v.  Com.  14  Rush,  769.  771,  29  Am. 
Rep.  442,  it  is  said  that  the  defendant  has  a  right 
not  only  to  see  and  know  that  the  whole  Jury  i& 
present  assenting  to  the  verdict,  but  also  by 
polling,  to  demand  face  to  face  of  each  Juror 
whether  the  verdict  is  his  verdict,  and  to  ob- 
ject to  it  unless  each  member  of  the  Jury  shall 
answer  for  himself  that  the  verdict  is  his.  Al- 
though the  question  Involved  in  this  case  was 
the  right  of  the  prisoner  to  be  prraent  when  the 
jury  returned  their  verdict,  yet  it  is  here  cited 
as  showing  that  he  must  be  satisfied  to  know 
that  the  verdict  is  that  of  the  whole  jury,  and 
not  merely  a  portion. 

So,  a  somewhat  similar  decision  was  arrived 
at  in  Maduska  v.  Thomas,  6  Kan.  153,  159,. 
wherein  the  court  stated  that  a  party  has  in  all 
cases  a  right  to  know  whether  a  supposed  ver- 
dict is  the  verdict  of  each  juror,  or  of  only  one 
or  mora  of  the  jurors,  and  even  if  f§  283  and 
284  of  the  Kansas  Civil  Code  (Gen.  Stat.  1868. 
p.  683),  do  not  apply  where  the  juror  decided 
without  retiring  from  the  Jury  box,  still  the 
common  law  gives  each  party  the  right  to  know 
the  verdict  of  each  juror. 

And  in  Dorr  v.  Fenno,  12  Pick.  521,  526,  a 
case  involving  the  question  of  a  quotient  ver- 
dict, it  Is  stated  that,  even  after  the  verdict  has 
been  affirmed  and  recorded,  it  may  be  important, 
to  the  due  administration  of  justice,  or  to  pre- 
vent unnecessary  litigation,  to  ascertain  whether 
certain  points  have  been  determined*  and  how 
they  have  been  determined.  It  is  not  uncom- 
mon to  have  several  grounds  relied  upon  In  a 
trial  when  it  cannot  be  ascertained  from  the- 
verdict  Itself  upon  which  ground  it  was  found.. 
In  such  cases  the  court  will  make  the  proper  in- 
quiries of  the  Jury,  that  If  it  appear  to  be 
found  upon  an  illegal  principle,  or  if  the  jury 
did  not  all  agree  upon  any  one  ground,  the  ver- 
dict will  be  set  aside. 

But  it  has  never  been  held  that  they  must  all 
reach  their  conclusions  in  the  same  way,  and  by 
the  same  method  of  reasoning.  To  require 
unanimity,  not  only  In  their  conclusions,  but  In 
the  mode  by  which  tnose  conclusions  are  ar- 
rived at,  would  in  most  cases  involve  an  im- 
possibility, and  would  be  practically  destructive 
of  the  entire  system  of  Jury  trials.  Chicago  Sl 
N.  W.  R.  Co.  V.  Dunleavy,  129  III.  132,  144. 

So,  it  is  not  necessary  that  a  jury,  in  order 
to  find  a  verdict,  should  concur  in  a  single  view 
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of  the  transaction  disclosed  by  the  evidence,  and 
if  the  conclusion  may  be  Justified  upon  either  of 
two  interpretations  of  the  eyldence,  a  verdict 
cannot  be  impeached  by  showing  that  part  of 
the  jury  proceeded  upon  one  interpretation,  and 
the  reet  upon  another.  Murray  v.  New  York 
L.  Ins.  Co.  06  N.  Y.  614,  622,  48  Am.  Rep.  658. 

And,  in  Henderson  v.  State,  12  Tex.  525.  533, 
the  court  said  that  while  the  law  respected  in- 
dividual judgmeht,  and  would  not  receive  a  ver- 
dict to  which  every  Juror  has  not  yielded  his 
voluntary  consent,  yet  it  conld  not  prevent  him 
from  yielding.  If  he  would,  his  own  Judgment, 
in  deference  to  the  opinions  of  his  fellows.  In 
this  case  the  court  passed  upon  and  showed  the 
old  practice  to  compel  the  Jury  to  agree,  and  to 
give  a  unanimous  verdict. 

Again,  in  Bushel rs  Case,  Vaughan,  150,  it  is 
.said  that  the  legal  verdict  of  the  Jury  to  be  re- 
corded is  finding  for  the  plaintiff  or  defendant, 
but  that  what  they  answer,  if  asked,  to  ques- 
tions concerning  some  particular  fact.  Is  not  of 
their  verdict  essentially,  nor  are  they  bound  to 
agree  in  such  particulars ;  if  they  all  agree  to 
find  their  issne  for  the  plaintiff  or  defendant, 
they  may  differ  In  the  motives  therefor,  as  well 
as  Judges  in  giving  Judgment  for  the  plaintiff  or 
defendant,  may  differ  in  the  reasons  wherefor 
they  give  their  Judgment  which  is  very  ordinary. 

In  State  v.  Harden,  1  Bail.  L.  3,  upon  an  In- 
dictment for  murder,  by  consent  a  sealed  ver- 
dict was  delivered  to  the  Judge  at  chambers  by 
the  foreman  of  the  Jury,  and  upon  the  poll  of 
the  Jury  In  open  court  four  of  the  Jurors  dis- 
sented from  the  verdict.  The  cpurt  held  that 
the  concurrence  of  the  whole  Jury  was  necessary 
to  a  conviction  In  the  most  petty  misdemeanor 
which  falls  under  the  cognizance  of  the  court, 
and  granted  a  new  trial. 

So.  In  Devereuz  v.  Champion  Cotton  Press 
Co.  14  8.  C.  396,  a  civil  action  for  personal  in- 
juries, at  the  trial  below  "the  Jury  had  been 
authorised  to  seal  up  their  verdict  and  render 
it  next  morning."  Before  rendering  it  the  fore- 
man stated  that  the  Jury  had  agreed  on  a  ver- 
dict which  had  been  sealed  as  directed,  but  sub- 
sequently in  the  morning  some  of  them  had  no- 
tified him  that  they  did  not  assent  to  the  ver- 
dict. The  court  reversed  the  Judgment,  and  or- 
dered a  new  trial  upon  the  ground  that  the  only 
Judgment  that  could  be  received  was  an  open 
and  public  one,  given  and  assented  to  in  open 
court  as  the  unanimous  act  of  the  Jury. 

And  in  Weeks  v.  Hart.  24  Hun,  181,  a  Judg- 
ment was  rendered  In  favor  of  the  plaintiflT  upon 
the  verdict  of  a  Jury  which  was  entered  after 
the  Jury  were  polled  and  one  of  them  had  stated 
that  he  was  not  satisfied  with  the  verdict.  The 
court  reversed  the  Judgment  and  ordered  a  new 
trial,  as  sach  expression  of  dissent  before  the 
entry  of  the  verdict  upon  the  record  destroyed 
the  unanimity  which  was  essential  to  make  the 
verdict  valid. 

Again.  In  Rothbauer  y.  State,  22  Wis.  468,  a 
conviction  of  murder  In  the  second  degree,  the 
court  reversed  the  Judgment  ui>on  the  ground, 
inter  aUa,  that  upon  the  Jury  returning  into 
court  one  of  them  mado  a  statement  to  the  ef- 
fect that  he  had  assented  to  the  verdict,  but  It 
had  been  and  still  was  his  conviction  that  the 
verdict  should  be  for  manslaughter  in  the  first 
degree,  and  not  for  murder,  and  that  he  had  re- 
luctantly assented  to  the  verdict  for  the  sake 
of  an  agreement,  and  that  such  Juror,  upon  be- 
ing polled,  replied,  "I  assent  to  it  as  I  stated 
before,*'  and  in  answer  to  the  court  stated,  "I 
assent  to  the  verdict."  The  assent  must  be  the 
assent  of  a  mind  to  the  fact  found  by  the  ver- 
dict. 

But  In  Clark  v.  Read,  5  N.  J.  L.  486,  the  court 
refused  to  set  aside  the  verdict  rendered  in  the 
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usual  form  as .  that  of  twelve  Jurymen,  upoik 
the  ground  that  the  Justice  added  :  "Some  time- 
after  the  Jury  was  dismissed  one  of  the  Jurors 
sworn  stated  he  was  not  agreed  to  the  verdict 
previous  to  Judgment  being  entered," — for  the 
reason  that  a  Juror  who  came  Into  court  and 
publicly  assented  to  the  verdict  given  In  by  the 
foreman  ought  not  afterwards  to  be  permitt^ 
to  gainsay^  or  deny  that  assent  so  as  to  in- 
validate the  verdict 

So,  in  Henderson  y.  State,  12  Tex.  525,  633, 
the  court  refused  to  consider  the  validity  of  a 
verdict  upon  a  conviction  of  an  assault  with  in- 
tent to  murder,  upon  the  ground  that  when  the 
Jury  were  polled  one  of  them  who  had  assented 
to  the  verdict  said  that  he  had  doubts  as  to  the 
intention  of  the  defendant  to  kill  at  the  time  of 
the  commencement  of  the  assault,  although  he 
thought  he  did  Intend  to  kill  before  the  assault 
was  ended,  but  neither  declined  to  consider  the 
question  further  nor  to  disagree  to  the  verdict. 

And  In  Jack  v.  State,  26  Tex.  1,  the  court  re- 
fused to  set  aside  a  verdict  upon  the  ground 
that  the  Jury  were  not  unanimous,  upon  a  con- 
viction of  murder,  whereupon,  the  Jury  being 
polled,  one  of  them  remarked,  in  answer  to  the 
question  whether  the  verdict  was  his  or  not, 
that  he  did  not  think  the  defendant  ought  to  be 
hanged  or  punished  with  death. 

Again,  In  Suttrel  v.  Dry.  5  N.  C.  (1  Murph.) 
04.  the  court  refused  to  set  aside  a  verdict  and 
grant  a  new  trial  upon  the  ground  that,  after 
verdict,  one  of  the  Jurors  swore  that  he  did  not 
assent  to  the  verdict,  as  such  a  practice  would 
open  the  door  to  corruption. 

So,  also,  In  Williams  v.  State  (Tex.  Crim. 
App.)  32  S.  W.  538,  the  defendant  was  convicted 
of  forging  a  check,  and  the  verdict  was  as  fol- 
lows :  "We,  the  Jurors,  find  the  defendant 
guilty.*'  It  was  contended  that  such  verdict 
did  not  purport  to  be  the  act  of  the  entire  Jury 
for  the  reason  that  the  word  "Jurors"  was  used 
instead  of  the  word  "Jury,"  but  the  court  upheld 
the  verdict. 

In  some  states  the  Constitution  expressly  pro- 
vides for  a  unanimous  verdict,  and  in  others 
provision  is  made  for  the  same  in  the  <Jodes  of 
Civil  and  Criminal  Procedure :  thus — 

The  Maine  Declaration  of  Rights,  art.  1,  {  7, 
of  the  Constitution,  provides  by  express  stipula- 
tion that  the  verdict  shall  be  unanimous  in  in* 
dictments  and  convictions.  In  this  Constitu- 
tion the  word  "indispensable"  Is  used  In  connec- 
tion with  the  question  of  unanimity  of  the  Jury. 

And  Md.  Declaration  of  Rights,  art.  21,  ex- 
pressly states  that  in  criminal  prosecutions  the- 
prisoner  cannot  be  found  guilty  without  the- 
unanlmous  consent  of  the  Jury. 

The  Minnesota  Statutes,  ed.  1804,  |  5607, 
chap.  71,  p.  1522.  of  vol.  2,  expressly  provide  the 
verdict  of  a  petit  Jury  in  a  district  court  must 
be  unanimous  In  any  civil  or  criminal  actions  or 
proceedings. 

So,  under  Nevada  Declaration  of  Rights,  art. 
1,  i  3,  the  legislature  has  the  power  to  provide- 
for  unanimity  in  a  verdict  in  civil  cases,  al- 
though the  article  makes  provision  for  a  three-  * 
fourths  verdict. 

Section  0  of  the  Bill  of  Rights  of  North  Caro- 
lina provides  that  no  free  man  shall  be  con- 
victed of  any  crime  but  by  the  unanimous  ver- 
dict of  a  Jury  of  good  and  lawful  men  in  open 
court  as  heretofore  used.  State  v.  Moss,  47  N. 
C.  (2  Jones,  L.)  66.  68.  In  this  case,  the  act 
of  North  Carolina  giving  Jurisdiction  to  the  In- 
tendant  of  police  to  try  causes  of  assault  and 
battery  without  a  Jury  was  held  unconstitution- 
al. 

By  the  Louisiana  act  116  of  1800,  p.  141, 
I  527,  Garland's  Rev.  Code  of  Pr.  of  La.  ed.  1804, 
It  Is  provided  that  after  the  reading  of  the  ver- 
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■diet  he  (the  judge)  shall  aak  the  jury  If  the  ver- 
dict h&a  been  agreed  to,  and  If  the  fouman  an- 
awers  afflrmatlyely  he  shall  enter  the  verdict 
on  the  record  of  the  court,  unless  one  of  the 
parties  require  that  the  Jurors  be  called  and 
each  of  them  asked  if  he  haa  agreed  to  the  ver- 
-dict,  and  if  It  appear  that  all  the  Jurors  have 
agreed  to  the  verdict  the  scune  shall  be  recorded. 

So,  under  |  8138  of  the  Code  of  Criminal 
Procedure  of  North  Dakota  the  verdict  of  the 
twelve  Jurors  must  be  unanimous. 

And  S  51Q9  of  the  Oklahoma  Statute  of  1898, 
p.  965,  contains  a  similar  provision. 

Article  743,  Tex.  Code  Crim.  Proc.  (Rev.  Stat. 
1895,  title  8,  chap.  6,  p.  103),  in  defining  a  ver- 
-dlct,  states  that  it  must  be  concurred  in  by  each 
member  of  the  Jury. 

And  arts.  3102, 8103,  Texaa  Civ.  Stat.  (Saylea's 
Stat.  vol.  2,  title  57,  chap.  11),  provide  that  the 
Jury  in  the  county  court  and  in  courts  of  Jus- 
tice of  the  peace  shall  be  six  men  whose  ver- 
dict must  be  concurred  in  by  all.  Texas  Rev. 
Stat  ed.  1895,  title  62,  chap.  11,  art.  3230. 

Under  art.  1,  |  10,  Utah  Const.  Declaration 
of  Rights,  in  criminal  eases  the  verdict  must  be 
unanimous. 

So,  a  like  provision  Is  contained  in  art.  10, 
•ehap  1,  Vt.  Const  Declaxation  of  Rights. 

b.  Majority  verdioia. 

In  considering  the  question  of  the  agreement 
of  the  Jury,  and  the  unanimity  of  their  verdict 
some  cases  have  turned  upon  the  point  whether 
or  not  a  verdict  of  the  majority,  or  three  fourths 
or  other  proportion  of  the  Jury,  would  be  valid 
and  within  the  constitutional  provisions. 

Upon  this  question  it  has  been  said  that  it 
will  be  presumed  that  proper  Instructions  are 
given  to  a  Jury,  and  that  such  Instructions  Im- 
ply that  a  Jury  cannot  act  by  a  majority,  and 
that  each  must  act  upon  his  own  conviction. 
<7om.  V.  Ford,  146  Mass.  131. 

In  Carroll  v.  Byers  (Ariz.)  86  Pac.  499,  which 
was  a  civil  action,  termed  by  the  Arizona  stat- 
ute "claim  and  delivery,"  the  verdict  of  the  Jury 
was  signed  by  nine  of  them  only,  and  entered 
upon  tl^e  minutes  of  the  court,  and  the  record 
presented  the  question,  whether  or  not  In  such 
a  form  of  action  unanimity  was  required  of  the 
Jury  in  order  to  return  a  valid  verdict.  The 
court  held  that  the  defendant  had  been  deprived 
of  a  right  to  the  trial  by  a  Jury  by  the  accept- 
ance of  the  verdict  of  nine  Jurors,  and  that  such 
verdict  was  contrary  to  the  provision  of  the 
•Constitution. 

So,  in  Welder  v.  Hunt,  84  Tex.  44,  as  the 
Jury  in  the  district  court  failed  to  agree  upon 
a  verdict  as  usually  required  by  law,  the  par- 
ties agreed  to  receive  the  opinions  of  the  ma- 
jority as  the  verdict,  but  the  court  set  it  aside 
as  it  could  not  be  regarded  as  entitled  to  the 
sanctity  ordinarily  attached  to  verdicts  of  Ju- 
ries, and  as  it  was  not  supported  by  the  weight 
of  evidence. 

And  in  Ryerson  v.  Kitchell,  3  N.  J.  L.  661,  the 
court  reversed  the  Judgment  as  unlawful,  as  the 
question  had  been  left  to  the  determination  of 
two  or  more  of  their  number  who  were  to  agree 
on  the  verdict,  and  if  they  could  not  so  agree,  they 
were  to  choose  a  third  person  as  umpire,  aud 
two  of  the  number  retired  and  chose  an  um- 
pire, and  the  verdict  was  then  agreed  upon  and 
returned  to  the  remaining  Jurymen,  who  re- 
turned the  verdict  in  court  according  to  the  find- 
ing of  such  third  man. 

But  In  Northern  Bank  v.  Buford,  1  Duv.  885, 
the  action  was  on  a  protested  bill  of  exchange, 
and  It  was  objected  in  limine  to  the  revlsability 
of  the  Judgment  that,  the  Jury  not  being  able 
to  concur  in  a  unanimous  verdict,  the  parties 
made  an  agreement  of  record  by  which  It  was 
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ordered  that  '*the  verdict  of  the  majority  of  the 
Jury"  should  **be  made  the  Judgment  of  thU 
court"  Under  this,  the  majority  returned  a 
verdict  on  the  Judgment  now  sought  to  be  re- 
versed. The  court  held  that  considering  the 
occasion,  aud  presumed  object  of  the  order,  it 
was  disposed.  In  the  absence  of  any  other  mean- 
ing of  interpretation  than  the  isolated  entry  It- 
self, not  to  construe  it  as  a  submission  to  ar- 
bitrators, whose  award,  right  or  wrong,  should 
be  final,  and  perceived  no  reason  for  presuming 
any  other  object  than  to  facilitate  a  verdict, 
by  agreeing  to  dispense  with  a  unanimous  oon- 
currence  of  the  Jury,  and  to  let  the  finding  by 
the  agreed  majority  be  In  all  respects  as  effec- 
tual as  if  the  entire  Jury  had  concurred. 

And  in  Bowen  v.  Davis,  48  Tex.  101,  an  action 
upon  promissory  notes.  It  was  contended  that 
Judgment  rendered  upon  a  verdict  of  ten  out  of  • 
twelve  Jurors  was  invalid,  but  the  court  aflirmed 
the  Judgment  as  the  Texas  statutes  regulating 
grand  Juries  and  Juries  in  civil  and  criminal 
cases,  enacted  August  1,  1876,  only  referred  to 
cases  decided  after  it  became  a  law,  as  the  18th 
section  of  art  5  of  the  Constitution  of  1876, 
wnich  provided  that  in  civil  and  criminal  cases 
below  the  degree  of  felony  in  the  district  court 
nine  Jurors  concurring  might  render  a  verdict 
presented  a  rule  which  took  effect  immediately 
as  the  organic  law  of  the  state.  In  this  case 
the  Constitution  took  effect  some  months  prior 
to  the  statute. 

In  some  states  the  legislature  has  provided  for 
majority  verdicts,  but  such  statutes  have  not 
always  been  held  constitutional.  In  Utah  there 
are  a  number  of  cases  upholding  the  constitu- 
tionality of  the  statute  of  the  territory  making 
a  verdict  of  three  fourths  of  the  Jury  in  civil 
cases  valid,  but  these  cases  would  seem  to  be 
overruled  by  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  American  Pub.  Co. 
V.  Fisher,  166  U.  ^  464,  41  L.  ed.  1079,  in  which 
the  court  reversed  the  decision  of  the  court  be- 
low (10  Utah,  147)  and  declared  the  act  uncon- 
stitutional.    See  these  cases,  infra. 

The  Declaration  of  Rights  of  California,  art 
1,  I  7,  of  the  Constitution  of  that  state,  provides 
that  "in  dvll  actions  three  fourths  of  the  Jury 
may  render  a  verdict." 

By  title  18,  chap.  9,  Anno.  Code  Iowa,  ed. 
1897,  p.  1410,  I  3099,  relating  to  trial  and  Judg- 
ment it  is  enacted  that  "the  parties,  at  any 
time  before  the  final  submission,  may  agree  to 
take  the  verdict  of  the  majority,  which  agree- 
ment, being  stated  to  the  court,  and  entered 
upon  the  record,  shall  bind  the  parties,  and  In 
such  case  a  verdict,  signed  by  any  seven  or  more, 
and  duly  rendered,  when  read  and  not  dlsai^- 
proved  by  said  majority,  shall  in  every  particu- 
lar be  as  binding  as  if  made  by  a  full  Jury,  or, 
when  both  parties  require  it,  a  struck  Jury  may 
be  ordered,  whereupon  eighteen  Jurors  shall  be 
called  into  the  box,  and  the  plaintiff  first  aud 
then  the  defendant,  shall  strike  out  one  Juror 
in  turn  until  each  has  struck  six.  and  the  re- 
maining six  shall  try  the  cause." 

Section  248  of  the  Constitution  of  Kentucky 
gives  power  to  the  general  assembly  to  provide 
that  in  any  or  all  trials  of  civil  actions  In  the 
circuit  court  three  fourths  or  more  of  the  Jurors 
concurring  may  return  a  valid  verdict,  but  such 
a  verdict  must  be  signed  by  all  the  Jurors  who 
agreed  to  it 

Under  the  provision  of  the  above  Constitu- 
tion the  state  legislature  passed  an  act  (Ky.  Rev. 
Stat  ed.  1894,  chap.  74.  art.  4,  {  2268,  p.  818). 
which  re-enacts  the  Constitution. 

So,  Minn.  Const  art.  1,  {  4,  of  the  Bill  of 
Rights,  as  amended  In  November,  1890,  gives 
power  to  the  legislature  to  provide  that  the 
agreement  of  five  sixths  of  any  Jury  In  dvll  ae- 
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tlons  or  proceedingB  after  not  less  than  six 
honrs'  deliberation  shall  be  a  sufficient  verdict 
therein. 

Section  23,  art.  3,  of  the  DeclaratI6n  of  Rights 
of  Montana  provides  that.  In  civil  actions,  and 
in  all  criminal  cases  not  amounting  to  a  felony, 
two  thirds  in  number  of  the  Jury  may  render  a 
verdict,  and  such  verdict  so  rendered  shall  have 
the  same  force  and  effect  as  if  all  of  such  Jury 
concurred  therein. 

And  I  1084  of  the  Annotated  Code  of  this 
state,  vol.  3,  ed.  1895,  p.  263,  provides  that 
two  thirds  of  thejury  must  agree  upon  a  verdict. 

So,  the  Nevada  Declaration  of  Rights,  art.  1, 
I  3  (Stat  of  1885,  |  48,  p.  24),  makes  provision 
In  civil  cases  for  a  verdict  of  three  fourths  of 
the  jury  having  the  same  effect  as  a  verdict  by 
the  whole  Jury,  provided  the  legislature  by  a  law 
passed  by  a  two-thirds  vote  of  all  the  members 
elected  to  such  branch  thereof  may  require  a 
unanimous  verdict  notwithstanding  this  provi- 
sion. 

But  In  State  v.  Barker,  107  N.  C.  913,  919,  10 
L.  R.  A.  50,  it  Is  said  that.  In  that  state,  it 
had  never  been  contended  that  a  smaller  number 
than  twelve  could  make  a  constitutional  petit 
jury,  and  therefore  an  act  making  the  concur- 
rence of  nine  Jurors  sufficient  was  unconstitu- 
tional. 

So,  the  provisions  of  the  territory  of  Okla- 
homa Civil  Code,  authorising  nine  Jurors  to  re- 
turn a  verdict  where  the  panel  consists  of 
twelve  persons.  Is  in  conflict  with  the  Consti- 
tution and  laws  of  the  United  States,  and  Is 
therefore  void.  Bradford  v.  Territory,  Woods, 
1  Okla.  366. 

Article  5,  |  18,  of  the  Constitution  of  Texas 
makes  provision  for  a  verdict  concurred  In  by 
nine  Jurors  in  civil  cases  and  in  trials  of  crim- 
inal cases  below  the  degree  of  felony  In  the  dis- 
trict courts,  such  verdict  to  be  signed  by  each 
member  concurring  therein. 

Again,  Texas  Code  Crim.  Proc.  art.  746,  title 
S,  chap.  6.  p.  103,  Rev.  Stat.  ed.  1895.  provides 
that  In  the  county  court  In  all  criminal  actions 
the  Jury  of  six  must  render  a  unanimous  verdict. 

Article  745,  Texas  Code  Crlm.  Proc.  (Tex. 
Bev.  Stat.  ed.  1895,  title  8,  chap.  6.  p.  103), 
provides  In  cases  of  misdemeanor  in  the  district 
court  where  one  or  more  of  the  Jurors  have  been 
discharged  from  serving  after  Xhe  cause  ha^ 
been  submitted  to  them.  If  there  be  as  many  as 
nine  of  the  Jurors  remaining  those  remaining 
may  render  and  return  a  verdict,  but  In  such 
case  the  verdict  must  be  signed  by  each  one  of 
the  Jurors  rendering  it. 

And  In  civil  cases  a  three-fourths  verdict  may 
be  rendered  under  art.  1,  |  10,  of  the  Consti- 
tution of  Utah. 

The  question  of  the  validity  of  a  territorial 
statute  providing  for  a  verdict  of  three  fourths 
of  the  Jury  In  civil  cases  was  raised  In  the  case 
of  Hess  V.  White,  9  Utah,  61,  24  L.  R.  A.  277. 
It  was  held  that  such  a  statute  did  not  vio- 
late the  clause  of  the  Federal  Constitution. 

This  case  was  followed  by  a  long  line  of 
cases  all  of  which  upheld  the  constitutionality 
of  the  statute.  American  Pub.  Co.  v.  Fisher,  10 
Utah,  147  :  Tucker  v.  Salt  Lake  City.  10  Utah, 
173,  179 :  Fred  W.  Wolf  Co.  v.  Salt  Lake  City 
Brewing  Co.  10  Utah,  179 :  Riley  v.  Salt  Lake 
Rapid  Transit  Co.  10  Utah,  428;  Mackey  v. 
Enzensperger,  11  Utah,  154. 

In  Mackey  v.  Enzensperger,  11  Utah.  154, 
there  was  a  dissenting  opinion  by  Justice  King, 
in  which  he  considered  that  the  case  of  Hess  v. 
White,  9  Utah,  61,  24  L.  R.  A.  277,  and  the  more 
recent  decisions,  and  the  act  of  the  legislature  of 
1892,  were  In  violation  of  the  provisions  of  the 
7th  Amendment  to  the  Constitution,  and  there- 
fore void. 
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And  the  court  passed  upon  a  similar  question 
in  Leedom  v.  Earls  Furniture  ft  Carpet  Co.  12 
Utah,  172;  Smith,  v.  Salt  Lake  City  R.  Co.  13 
Utah,  33 ;  Pratt  v.  Parsons,  13  Utah,  81 ;  Scott 
V.  Provo  City,  14  Utah,  31. 

But  this  long  line  of  cases  In  the  Utah  courts 
have  been  reversed,  as  the  case  of  American  Pub. 
Co.  V.  Fisher,  8upra,  was  appealed  to  the  United 
States  Supreme  Court,  166  U.  S.  464,  41  L.  ed. 
1079,  and  there  It  was  held  that  unanimity  was 
one  of  the  peculiar  and  essential  features  of 
trial  by  Jury  at  common  law,  and  the  constitu- 
tional right  of  trial  by  Jury  was  violated  by  a 
territorial  statute  authorizing  a  verdict  by  the 
concurrence  of  nine  or  more  members  of  toe 
Jury. 

In  that  case,  however,  the  supreme  court 
stated  that  in  order  to  guard  against  any  misap- 
prehension, it  was  proper  for  It  to  say  that  the 
power  of  a  state  to  change  the  rule  in  respect 
to  unanimity  of  Jurors  was  not  before  it  for  con- 
sideration. 

This  decision  would  therefore  seem  to  place 
the  above  cases  on  the  scune  footing  with  those 
of  the  Arizona  and  Oklahoma  courts  which  de- 
clared the  statutes  of  those  states  containing 
similar  provisions  unconstitutional.  Carroll  v. 
Byers  (Ariz.)  36  Pac  499;  Bradford  t.  Terri- 
tory, Woods,  1  Okla.  866. 

Under  art.  1,  I  21,  of  the  Constitution  ot 
Washington,  Declaration  of  Rights,  in  civil  cases 
In  any  court  of  record  the  legislature  may  pro- 
vide for  a  verdict  by  nine  or  more  Jurors. 

Upon  the  constitutionality  of  a  verdict  by  less 
than  all  the  Jurors,  see  note  to  Jacksonville,  T. 
ft  K.  W.  R.  Co.  V.  Adams  (Fla.)  24  L.  R.  A.  272. 

B.  W. 
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*1.  A  municipality  ban  no  power  to 
collect  a  tax  upon  property  or  business 
situated  so  that  It  cannot  receive  any  protec- 
tion or  benefit  from  It,  and  the  legislature  can- 
not extend  or  maintain  the  limits  of  a  city 
for  such  purpose,  and  which  has  such  an  ef- 
fect. 

2.  Section  22  of  article  1  of  the  state  Con- 
stitution is  a  limitation  on  legislative  au- 
thority, and  embraces  all  kinds  of  private 
property,  including  money. 

(Dec^ber  8,  1898.) 

APPEAL  hy  plaintiff  from  a  judgment  of  * 
the  District  Court  for  Davis  County  in 
favor  of  defendant  in  a  proceeding  against 
him  for  violation  of  a  city  ordinance  requir- 
ing him  to  obtain  a  license  before  doing  busi- 
ness as  a  merchant.    Afprmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  E.  B.  CriteUow,  for  appellant: 
If  deemed  to  be  applicable  to  the  case  at 
bar,  the  doctrine  of  the  cases  of  People  v. 
Daniels,  6  Utah,  288,  5  L.  R.  A.  444,  and  El- 
lison V.  Linford,  7  Utah,  166,  ouglit  to  be  re- 
examined and  the  cases  disapproved. 

•Headnotes  by  Zane,  Ch.  J. 


NofE. — For  municipal  taxation  of  rural  lands, 
see  note  to  Briggs  v.  Russellvllle  (Ky.)  34  L. 
R.  A.  193 :  also  Farwell  v.  Des  Moiues  Brick 
Mfg.  Co.  (Iowa)  85  L.  R.  A.  63. 
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All  lands  within  city  limits  are  taxable  by 
the  city  regardless  of  the  question  of  protec- 
tion or  benefits. 

Kelly  V.  Pittsburgh,  104  U.  S.  78,  26  L. 
ed.  658;  Frankfort  v.  Scott,  19  Ky.  L.  Kep. 
1068;  NichoUuville  v.  Rariok,  19  Ky.  L.  Rep. 
1415;  Shepard  v.  Kayaville  City,  16  Utah, 
340;  Ogden  City  v.  Croasman,  17  Utah,  66. 

We  have  here  the  case  of  an  exercise  of 
power  by  a  municipal  corporation  under  a 
grant  specific  in  its  terms,  whicii  power  is 
expressly  conferred  by  laws  ratified  and 
adopted  by  the  people  of  the  state  in  adopt- 
ing the  Constitution. 

Const,  art.  24,  §  3;  State  v.  yorman,  16 
Utah,  457. 

The  power  of  the  city  to  pass  the  ordi- 
nance in  question  is  given  by  the  terms  of  1 
Comp.  Laws  1888,  §  1755,  subsec.  89. 

It  is  competent  for  the  legislature  to  dele- 
gate to  municipal  corporations  the  power  to 
make  by-laws  and  ordinances,  with  appro- 
priate sanctions,  which  when  authorized 
have  the  force,  in  favor  of  the  municipality 
and  against  persons  bound  thereby,  of  laws 
passed  by  the  legislature  of  the  dtate. 

1  Dill.  Mun.  Corp.  4th  ed.  $  308;  Eureka 
City  v.  Wilson,  15  Utah,  63. 

Messrs,  Brown  A  Hemdersou  and  Ed- 
"WBTd  S.  Ferry,  for  respondent: 

The  laree  cities  as  organized  in  Utah  are 
illegal  ana  contrary  to  the  Constitution  of 
the  United  States. 

People  v.  Daniels,  6  Utah,  288,  5  L.  R.  A. 
444. 

The  city  of  Kaysville  had  no  jurisdiction 
over  Mr.  !Ellison,  nor  power  to  collect  taxes 
from  him  or  his  property  nor  from  any  per- 
son situated  as  he  was. 

EUison  V.  Linford,  7  Utah,  166. 

When  the  territory  of  a  county  has  been 
distributed  among  de  facto  corporations, 
whether  in  regular  or  irregular  forms,  the 
law  upholds  the  corporations  to  the  extent 
to  which  they  extend  and  exercise  their  pow- 
ers. They  are  de  facto  corporations  so  far 
and  have  the  power  to  act  within  themselves, 
and  no  further. 

Clement  v.  Everest,  29  Mich.  20. 

The  creation  of  a  new  corporation  out  of 
an  old  one,  as  Layton  was  created  out  of  the 
old  city  of  Kaysville,  if  it  ever  had  any  legal 
existence,  does  not  impose' upon  the  new  ter- 
ritory an^  part  of  the  common  debt,  even 
where  it  is  a  common  debt. 

Laramie  County  Comrs.  v.  Albany  County 
Comrs.  92  U.  S.  307,  23  L.  ed.  552. 

Where  the  subject-matter  of  a  litigation 
has  once  been  finally  passed  upon  by  a  court 
of  competent  jurisdiction  it  has  become  res 
judicata  and  binding  upon  the  parties  to  the 
action,  and  the  same  matter  cannot  be  subse- 
quently opened  to  be  considered  by  the  same 
parties. 

2  Van  Fleet,  Former  Adjudication,  S  569; 
Cannon  v.  Nelson^  83  Iowa,  242;  Dickon  v. 
Morgan,  59  Iowa,  160;  Lyman  v.  Paris,  53 
Iowa,  498 ;  Harmon  v.  Auditor  of  Public  Ac- 
counts, 123  111.  122. 

The  board  of  county  commissioners  of  Da- 
vis county  adopted  a  resolution  in  March, 
1880,  by  the  terms  of  which  a  portion  of 
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Kaysville  city  was  set  off  into  a  precinct  to 
be  known  as  Layton  precinct. 

By  this  action  a  corporation  at  least  de 
facto  has  existed  for  these  eight  years,  and 
the  validity  of  its  corporate  existence  cannot 
be  questioned. 

Clement  v.  Everest,  29  Mich.  20. 

Before  the  cit^  would  be  allowed  to  exer- 
cise any  jurisdiction  over  the  precinct  it 
must  proceed  directly  to  oust  the  precinct  of 
its  legal  existence. 

State  V.  Winter  Park,  25  Fla.  371. 

Zaae,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  .was  charged  with  violating 
an  ordinance  of  Kaysville  city  in  doing  busi- 
ness as  a  merchant  without  obtaining  a  li- 
cense, tried  before  a  justice  of  the  peace,  and 
fined  in  the  sum  of  $50,  from  whidi  he  ap- 
pealed to  the  district  court,  which  found  him 
not  guilty,  and  entered  a  judgment  dismiss- 
ing the  suit.  From  this  judgment  the  plain- 
tin  has  appealed  to  this  court,  and  assigns 
it  as  error. 

The  limits  of  Kaysville  city,  fixed  by  an 
act  of  the  legislature  of  the  late  territory  of 
Utah,  embraces  14,320  acres  of  land.  The 
citj^,  so  fstT  as  indicated  by  dwellings  or  other 
buildings,  or  by  streets,  alleys,  or  lots,  occu- 
pies but  comparatively  a  small  portion  of  the 
area,  and  has  a  population  of  700.  The  de- 
fendant's store,  where  he  was  doing  the  busi- 
ness for  which  he  was  required  to  take  out 
the  license,  is  situated  2  miles  away. 
Around  this  store,  the  railway  station,  and 
United  States  postoffice,  near  by,  are  a  num- 
ber of  dwellings  in  which  400  people  reside. 
The  place  is  called  Layton.  On  March  12, 
1889,  the  board  of  county  commissioners  of 
Davis  county,  in  which  it  is  located,  adopted 
a  resolution  cre&tinff  Layton  precinct,  which 
elected  a  justice  of  Uie  peace  and  a  constable. 
No  part  of  Layton  is  platted  into  blocks  or 
lots,  nor  does  Kaysville  furnish  it  police  pro- 
tection, or  expend  any  portion  of  its  revenues 
for  its  benefit.  The  lands  between  Kays- 
ville and  Layton  for  the  distance  of  about  2 
miles  are  used  for  grazing  or  p.gricultural 
purj^oses.  The  mone^  collected  for  licenses 
to  merchants,  which  is,  in  effect,  a  tax  upon 
their  business,  constitutes  a  portion  of  the 
revenues  of  Kaysville.  The  revenue  from 
such  taxes,  whether  upon  the  business  or 
property  of  the  people  of  Layton,  is  appro- 
priated to  the  use  and  benefit  of  the  people 
of  Kaysville,  and  lessens  the  amount  of  their 
taxes.  No  part  of  such  revenue  is  appro- 
priated, as  it  appears  from  the  evidence,  for 
the  benefit  of  the  residents  of  Layton.  This 
brings  us  to  the  question.  Was  Kaysville  city 
authorized  to  require  the  defendant  to  pay 
the  tax  in  dispute?  In  the  case  of  People  v. 
Daniels,  6  Utah,  288,  5  L.  R.  A.  444,  the  su- 
preme court  of  the  late  territory  held  the  as- 
sessment and  collection  of  a  tax  upon  a  farm 
situated  2  miles  from  Moroni  city,  as  indi- 
cated by  buildings,  streets,  or  other  improve- 
ments, though  within  its  limits  as  defined  by 
Or  charter,  when  no  part  of  its  revenues 
went  to  benefit  the  farm  or  its  occupants, 
was  a  violation  of  the  last  prohibition  of  ar- 
ticle 5  of  the  Constitution  of  the  United 
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Stated,  as  follows:  "Nor  shall  private  prop- 
erty be  taken  for  public  use  without  just 
compensation."  That  was  a  limitation  upon 
the  powers  of  the  Federal  government,  and, 
of  course,  upon  the  territorial  government, 
created  by  it,  but  not  upon  the  states,  and 
therefore  not  upon  Utan  since  statehood; 
but  I  22  of  article  1  of  the  Constitntion  of 
this  state  declares  that  ''private  property 
shal]  not  be  taken  or  damaged  for  public  use 
without  just  compensation.;'  This  is  a  limi- 
tation upon  the  state  legislature,  and,  if  it 
embraces  all  kinds  of  private  property^  as  its 
language  imports,  without  regard  to  its  na- 
ture or  form,  it  includes  money;  that  being 
a  species  of  property.  The  right  of  property 
in  money  is  as  valuable  and  important  as 
that  of  real  estate,  and  also  requires  protec- 
tion. The  real  estate  of  the  individual  may 
be  taken  from  him,  and  transfer rtsd  to  the 
public,  for  its  use,  by  condemnation  under 
the  right  of  eminent  domain,  upon  making 
just  compensation;  or  it  may  be  .lesessed  un- 
der the  taxing  power,  seized,  sold,  and  trans- 
ferred to  another,  and  the  mon»^y  received 
may  be  taken  by  the  public,  and  u&ed  in  pay- 
ing its  officers,  in  making  public  improve- 
ments, or  used  for  other  publie  purposes. 
The  method  differs,  but  the  effect  upon  the  in- 
dividual's right  to  his  property  is  the  same. 
By  the  former  process  the  public  gets  the  use 
oi  the  individual's  real  estate ;  by  the  latter 
it  sets  the  use  of  the  money  into  which  the 
in^vi dual's  real  estate  is  converted.  The 
owner  cannot  be  deprived  of  his  property  by 
either  method  without  just  compensation. 
By  one  method  he  is  compensated  in  money, 
by  the  other  he  receives  his  compensation  in 
the  protection  the  state  or  city  affords  him 
in  such  benefits.  When  the  land  is  taken  b^ 
the  public  in  pursuance  of  the  right  of  emi- 
nent domain,  compensation  can"  be  deter- 
mined by  the  standard  of  market  value. 
WHiile  there  is  no  standard  by  which  the  pe- 
cuniary value  of  a  just  government  to  the 
individual  can  be  accurately  estimated,  we 
know  its  benefits  exceed  in  value  the  Uixes 
he  pays.  That  value  compensates  the  indi- 
vidual for  them.  The  merchant's  business, 
as  in  this  case,  is  not  appropriated  to  the  use 
of  the  public,  but  the  money  he  pays  for  the 
license  is.  Undoubtedly  Kaysville  city  has 
the  power  to  require  any  merchant  doing 
business  within  the  range  of  its  protection 
and  benefits  to  pay  for  a  license,  but  it  has 
no  authority  to  re<^uire  thoee  doing  business 
outside  of  such  limits  to  do  so,  when  the  sole 
purpose  and  effect  of  a  tax  upon  their  prop- 
erty or  business  is  the  lessening  vi  the  taxes 
o^  it<:  people.  A  municipality  nas  no  power 
to  collect  a  tax  upon  property  or  business 
situated  so  that  it  cannot  receive  any  pro- 
tection or  benefit  from  it.  In  such  case  there 
is  no  compensation  for  the  property  taken, 
though  it  may  be  a  species  of  property 
termed  money.  And  the  lep^islature  cannot 
extend  or  maintain  the  limits  of  a  city  for 
such  purpose,  and  which  has  such  an  effect. 

From  the  evidence  the  probability  is  the 
defendant's  business  would  be  more  valua- 
ble, and  the  people  of  Lavton  would  be  better 
off,  if  there  was  no  such  city  a&  Kaysville. 
It  may  be  said  that  the  state  has  the  power 
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to  collect  a  tax  upon  all  the  property  within 
its  limits,  but  in  such  case  the  blate  is  sup- 
posed to  give  protection  to  all  its  people,  and 
to  benefit  all  the  property  within  its  borders. 
The  same  may  be  said  of  the  county.  But 
in  this  case  the  defendant,  and  others  sitU' 
ated  as  he  is,  are  included  in  its  limits  for 
the  sole  purpose  of  benefiting  others.  Their 
money  is  given  to  others  without  their  con- 
sent, without  any  compensation  in  municipal 
benefits  or  otherwise.  In  the  case  of  People 
V.  Daniels,  6  Utah,  288,  5  L.  R.  A.  444,  after 
quoting  the  provision  of  the  Federal  Consti- 
tution, and  stating  that  it  applies  to  that 
government,  and  to  the  territories,  but  not 
to  the  states.  It  was  said:  "The  government 
may  appropriate  the  property  of  the  indi- 
vidual, when  necessary,  in  one  of  three  ways: 
First,  by  taking  in  tlie  mode  prescribed,  aft- 
er paying  the  owner  fot  it;  second,  by  esti- 
mating tibe  benefits  to  the  owner's  property 
from  the  improvements  to  be  made,  ana  tak- 
ing the  amount  estimated  in  money;  third, 
by  taking  the  property  in  the  form  of  money 
by  the  methods  of  taxation  for  which  the 
benefits  of  protection  and  other  advantages 
are  furnished  by  the  government.  The  same 
principle  underlies  all  these  methods.  When 
the  property  is  taken  under  the  right  of  emi- 
nent domain,  the  public  pays  the  owner  in 
money ;  when  money  is  exacted  by  means  of  a 
special  assessment,  the  owners  are  compen- 
sated in  special  benefits  to  their  property  by 
public  improvements  made  in  its  expenditure ; 
and  when  money  is  exacted  by  a  general  tax  the 
payer  is  compensated  in  the  benefits  received 
from  the  government  in  any  and  all  of  the 
ways  that  a  government  may  benefit  society." 
Later,  in  the  same  opinion,  is  found  the  fol- 
lowing: "But  the^r  also  say  that  the  consti- 
tutional provision  in  question  has  reference 
to  the  taking  of  private  property  for  public 
use  under  the  right  of  eminent  domain. 
They  concede,  however,  that  taxation  and 
eminent  domain  rest  on  the  same  foundation, 
— the  principle  of  compensation, — ^and  tiiat 
such  compensation  in  case  of  taxation  is  in 
benefits.  The  constitutional  provision  in 
question  was  designed,  doubtless,  to  give  ef- 
fect to  that  principle;  but,  if  the  provision 
simply  forbias  the  taking  of  private  pioper- 
ty  for  public  use  without  just  compensation, 
under  the  right  of  eminent  domain, then  its 
authors  made  the  constitutional  rule  nar- 
rower than  the  principle  upon  which  they 
intended  to  base  it,  because  the  principle  re 
quires  compensation  in  all  canes,  whether 
real  estate,  money,  or  any  other  kind  of  prop- 
erty is  involved;  whether  it  is  taken  by  the 
methods  adopted  under  the  right  of  eminent 
domain,  or  under  the  right  of  taxation,  or  by 
any  other  means.  The  principle  lies  deeper 
than  mere  forms  or  metnods.  It  would  be 
unreasonable  to  say  that  the  authors  of  the 
provision  in  question  intended  to  forbid  the 
taking  under  one  right  without  just  compen- 
sation, and  intended  to  allow  such  appropria- 
tion under  another  right;  that  they  inten- 
tionally closed  one  gap,  but  intentionally  left 
another  down  by  which  the  same  wrong,  in 
effect,  could  be  accomplished."  The  above 
case  was  relied  upon  and  followed  in  Ellison 
V.  Linford,  7  Utah,  166.     The  defendant  in 


84 


Utah  Supreme  Ck>nBT. 


Dec., 


the  case  at  hand  was  plaintiff  iu  that  case, 
and  the  collector  of  this  plaintiff  was  the  de- 
fendant. The  following  authorities  support 
the  conclusions  we  have  reached:  Brxiaakau} 
T.  OmaJia,  1  Neb.  16;  Morford  v.  Unger,  8 
Iowa,  82 ;  Cheaney  v.  Hoo8er\  9  B.  Mon.  330 ; 
Covington  v.  Southgate,  15  IS.  Mon.  491;  Ar- 
hegust  v.  Louisville,  2  Bush,  271;  Sharp  v. 
Dunavan,  17  B.  Mon.  223;  Langtoorthy  v, 
Dubuque,  13  Iowa,  86;  Fulton  y.  Davenport, 
17  Iowa,  408;  Wells  v.  Weston,  22  Mo.  384; 


BueU  V.  Ball^  20  Iowa,  282;  Deeds  t.  San- 
horn,  26  Iowa,  419;  Deiman  v.  Ft.  Madison, 
30  Iowa,  542.  There  is  a  conflict  in  the  au- 
thorities which  cannot  be  reconciled,  but  we 
are  of  the  opinion  those  supporting  the  view 
we  have  taken  rest  upon  better  reason. 
The  judgment  is  affirmed  with  costs. 

Barteh  and  Miner,  JJ.,  concur. 

Petition  for  rehearing  overruled. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Wilson  J.  HAVER,  Plff.  in  Err., 

V. 

CENTRAL  RAILROAD  COMPANY. 

A  eommon  carrier  in  liable  for  a  malicious 
assault  made  by  its  employee  upon  a  passen* 
ger. 

(November  14,  1898.) 

ERROR  to  the  Supreme  Court  at  Circuit 
in  Hudson  County  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  an  assault  committed 
by  defendant's  employee  upon  plaintiff.  Re- 
versed. 

Statement  by  Depve,  J.: 

The  declaration  in  this  case  is  in  tort.  It 
avers  that  the  plaintiff  boarded  one  of  the 
trains  of  the  defendant,  the  Central  Railroad 
Company,  a  common  carrier  for  the  trans- 
portation ofpabsengers  and  baggage  between 
the  city  of  laizabeth  and  Bayonne,  and  that 
he  did  thereupon  pay  the  said  defendant  his 
fare  for  passage;  that  while  a  passenger  as 
aforesaid,  and  traveling  in  the  train  of  the 
said  company,  he  was  then  and  there  in- 
sulted and  abused  by  one  Simeon  D.  Apgar, 
a  baggage  master  in  the  employ  of  the  de- 
fendant, and  with  force  and  arms  was^  with- 
out cause  or  provocation,  assaulted  by  the 
said  employee  of  said  company,  whereby  the 

Slaintiff  was  injured,  wherefore  he  claims 
amages  in  the  sum  of  $10,000.  The  facts 
as  the^  appeared  in  evidence  were  that  the 
plaintiff  in  December  last  took  passage  in 
the  defendant's  cars  at  Elizabethport  for 
Bayonne,  Bergen  Point:  that  he  took  his 
seat  in  the  passenger  compartment  of  the  bag- 
gage car;  tnat  the  baggage  master  immedi- 
ately demanded  his  fare,  which  the  plaintiff 
refused  to  give  to  him,  and  so  the  baggage 
master  passed  along  and  called  the  conduc- 
tor, and  the  conductor  came  in ;  that,  as  soon 
as  the  conductor  came  in,  he  paid  hinx  his 
fare.  Then  the  plaintiff  testified:  "As  I 
was  paying  my  fare  the  baggage  master 
stood  by  the  door,  and  the  conductor  went 
out  of  the  door;  and  he  passed  along  and 
said,  'You  son  of  a  biteh !     I  am  notioned  to 


punch  the  face  off  you;'  and  he  grabbed  hold 
of  me  and  shook  me,  where  I  sat  in  the  seat. 
The  other  passengers  interfered,  and  he 
broke  away  from  me.  He  was  in  the  cen- 
ter. He  tackled  me  again,  and  struck  me 
with  all  the  vengeance  he  had.  I  avoided 
the  blow  by  keeping  close  to  him,  and  he 
ran  me  along  the  aisle,  and  slammed  me 
against  the  water  cooler.  Finally  he  let  go 
of  me,  and  threw  me  into  the  aisle  of  the  car, 
against  the  other  seats."  On  this  evidence 
on  the  part  of  the  plaintiff  the  court  granted 
a  nonsuit,  whereupon  the  plaintiff  sued  out 
this  writ  of  error. 

Messrs,    Roberson    A    Deiiuureat    for 

plaintiff  in  error. 

Mr.  Jol&n  Ii.  OonoTer  for  defendant  in 
error. 

Depve,  J.,  delivered  the  opinion  of  the 
court: 

A  master  is  liable  for  the  trespass  of  his 
servant  conunitted  within  the  scope  of  his 
authority,  even  though  in  exercising  his  au- 
thority he  use  unnecessary  violence;  but  for 
a  trespass  committed  by  the  servant  wil- 
fully, or  of  his  own  malice,  under  color  of 
discharging  the  duties  of  his  employment, 
or  where  he  has  gone  beyond  the  line  of  his 
duty  to  commit  a  trespass,  the  master  will 
not  be  liable.  This  rule  of  law,  where  the 
relation  of  master  and  servant  existe,  un- 
controlled by  other  circumstances,  is  well 
settled.  It  was  so  decided  by  this  court  in 
Brokaw  v.  New  Jersey  R.  d  Transp.  Co.  32 
N.  J.  L.  328,  90  Am.  Dec.  659.  The  action  in 
that  case  was  in  trespass,  for  ejecting  the 
plaintiff  with  force  and  arms  out  of  the  car  of 
the  railroad  company  "while  he  was  travel- 
ing in  said  car,"  and  the  case  was  before  the 
court  on  demurrer.  Whether  the  plaintiff 
was  lawfulljr  a  passenger  in  the  company's 
car,  and  entitled  to  the  privileges  and  pro- 
tection due  from  the  carrier  to  its  passen- 
gers, does  not  appear  in  the  case.  The  plain- 
tiff in  this  case  became  a  passenger  in  the 
defendant's  car  and  at  the  time  of  this  oc- 
currence had  paid  his  fare  to  the  conductor, 
and  was  entitled  to  all  the  righto,  priv- 
ileges, and  protection  which  the  law  accords 
to  passengers,  and  subject  to  the  duties  and 


Note. — As  to  the  liability  of  a  carrier  for  as- 
sault upon  a  passenger  by  Its  servant,  see  note 
to  Davis  V.  Houghtelln  (Neb.)  14  L.  R.  A.  737; 
also  St  Louis  S.  W.  R.  Co.  v.  Jones  (Ark.)  39 
L.  R.  A.  784 :  Baltimore  &  O.  R.  Co.  v.  Barger 
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(Md.)  26  L.  R.  A.  220;  Goodloe  v.  Memphis  & 
C.  R.  Co.  (Ala.)  29  L.  R.  A.  729 ;  and  Krants  v. 
Rio  Grande  Western  R.  Co.  (Utah)  80  L.  B. 
A.  297. 
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liabilities  which  the  law  imposed  on  a  car- 
rier for  the  safety  of  its  passengers.  The 
case  now  before  the  court  depends,  not  upon 
the  law  of  liability  of  a  master  lor  the  acts 
of  his  servants,  but  upon  the  duty  imposed 
on  the  railroad  company  in  the  carriage  of 
the  plaintiff  as  a  passenger.  The  duty  of  a 
carrier  of  passengers  is  U>  safely  and  secure- 
ly carry  persons  who  bear  to  it  the  relation 
of  passengers.  The  carrier  is  under  obliga- 
tion to  use  the  utmost  care  and  diligence  in 
providing  suitable  and  sufficient  vehicles  for 
the  conveyance  of  its  passengers,  to  carry 
the  passenger  therein  to  the  end  of  his  route, 
to  protect  him  against  assault  and  other  ill 
treatment  by  those  employed  by  and  under 
the  carrier's  control  while  on  the  way,  and 
to  exercise  the  utmost  vigilance  and  care  in 
maintaining  order  and  guarding  the  passen- 
ger against  violence,  from  whatever  source 
arising,  which  might  reasonably  be  antici- 
pated or  naturally  expected  to  occur  in  view 
of  all  the  circumstances,  and  the  number  and 
character  of  persons  on  board.  Cooley,  Torts, 
p.  644;  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
541.  In  the  application  of  this  principle, 
the  grade  of  the  employee  by  whom  the  in- 
jury was  done,  or  tne  scope  of  his  employ- 
ment, is  immaterial.  The  courts  of  England 
seem  to  apply  to  such  a  situation  the  or- 
dinary rule  that  prevails  as  between  master 
and  servant.  Allen  v.  London  d  B,  W,  R. 
Co.  L.  R.  6  Q.  B.  65;  Walker  v.  South  East- 
em  R.  Co,  L.  R.  5  C.  P.  640;  Eastern  Coun- 
ties R.  Co.  V.  Broom,  6  Exch.  314.  In  Isaacs 
V.  Third  Ave.  R.  Co.  47  N.  Y.  122,  7 
Am.  Rep.  418,  the  court  of  appeals  of 
New  York  held  that  the  defendant  was 
not  liable  for  the  aet  of  the  conductor 
in  pushing  a  passenger  from  the  car 
while  it  was  in  motion.  The  decision  was 
put  upon  the  ground  that  the  act  of  the  con- 
ductor was  a  wanton  and  wilful  trespass, 
not  in  the  performance  of  any  duty  to,  or  any 
act  authorized  by,  the  defendant,' and  there- 
fore the  defendant  was  not  liable.  Tliis  case 
was  overruled  in  Stewart  v.  Brooklyn  d  C. 
T.  R.  Co.  90  N.  Y.  588,  43  Am.  Rep.  185.  In 
that  case  the  plaintiff,  while  a  passenger  on 
one  of  the  deiendant's  street  cars,  was  un- 
justifiably attacked  and  beaten  by  the  driver, 
who  also  acted  as  conductor.  It  was  held 
by  the  court  that  the  rule  relieving  the  mas- 
ter from  liability  for  a  malicious  injury  in- 
flicted by  his  servant  when  not  acting  in  the 
scope  of  his  employment  did  not  apply  as 
between  a  common  carrier  of  passengers  and 
a  passenger,  and  the  principle  was  affirmed 
that  a  common  carrier  undertakes  to  pro- 
tect the  passenger  against  any  injury  aris- 
ing^ from  the  neglif^ence  or  wilful  misconduct 
of  its  servants  while  engaged  in  performing 
a  duty  which  the  carrier  owes  to  the  passen- 
ger. Isaacs  V.  Third  Ave.  R,  Co.  was  set 
aside,  in  the  decision  of  this  case,  on  the 
ground  that  that  case  had  been  determined 
by  the  court  upon  the  assumption  that  the 
rule  of  the  master's  liability  tor  the  assault 
of  a  servant  committed  upon  a  person  to 
whom  the  master  owed  no  duty  was  appli- 
cable to  that  case.  Stewart  v.  Brooklyn  d 
C.  T.  R.  Co.  was  affirmed  and  followed  in 
Dicinelle  v,  New  York  C.  d  H.  R.  R.  Co.  120 
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N.  Y.  117,  8  L.  R.  A.  224,  in  which  it  was 
held  that,  whatever  be  the  motive  that  in- 
cites the  servant  to  commit  an  unlawful  and 
improper  act  towards  the  passenger  during 
the  existence  of  the  relation  of  carrier  and 
passenger,  the  carrier  is  liable  for  the  act, 
and  its  natural  and  legitimate  consequences. 
This  liability  was  deduced  from  the  obliga- 
tion of  the  carrier  to  protect  the  passenger 
against  any  injury  from  negligence  or  wilful 
misconduct  of  its  servants  while  it  per- 
formed its  contract  to  carry.  In  some  of 
the  cases,  in  defining  the  liability  of  a  car- 
rier of  passengers  for  the  wilful  acts  of  his 
servants,  the  expression  "within  the  scope  of 
employment,"  or  "in  the  line  of  duty,"  is 
used.  Neither  of  these  expressions,  m  the 
usual  sense,  is  applicable  to  this  subject,  ex- 
cept as  descriptive  of  circumstances  under 
which  the  liability  of  the  carrier  is  unchal- 
lenged. Thus  in  Xew  Jersey  8.  B.  Co,  y.  Brock' 
eti,  121  U.  S.  638,  30  L.  ed.  1050,  the  court 
held  that  a  common  carrier  undertakes  ab- 
solutely to  protect  his  passengers  against 
the  misconduct  or  negligence  of  his  own  serv- 
ant employed  in  executing  the  contract  of 
transportation,  and  acting  within  the  gener- 
al scope  of  his  employment.  In  that  case 
the  action  was  founded  upon  an  assault  com- 
mitted by  a  servant  upon  a  passenger  in  en- 
forcing rulee  and  regulations  of  the  com- 
pany, and  consequently  the  act  was  done  while 
the  servant  was  acting  within  the  general 
scope  of  his  employment.  The  case  did  not  call 
for  the  consideration  of  the  liability  of  the 
master  under  other  circumstances;  and  it 
will  be  observed  that  Mr.  Justice  Harlan, 
in  delivering  the  opinion  of  the  court, 
quotes  with  apparent  approbation  the  prin- 
ciple adopted  m  Stewart  v.  Brooklyn  d  C.  T. 
R.  Co.  90  N.  Y.  588-591,  43  Am.  Rep.  185, 
that  a  common  carrier  is  bound,  as  far  as 
practicable,  to  protect  his  passengers,  while 
being  conveyed,  from  violence  committed  by 
strangers  and  copassengers,  and  undertakes 
absolutely  to  protect  them  against  the  mis- 
conduct of  his  own  servants  engaged  in  ex- 
ecuting the  contract.  The  expressions  above 
quoted,  used  in  the  cases,  seem  to  mean  noth- 
ing more  than  that  the  carrier  is  not  liable 
for  the  acts  of  the  servant  when  he  is  off 
from  the  duties  of  his  employment,  and  con- 
sequently not  employed  in  executing  the  car- 
rier's contract  of  transportation.  In  Pen- 
dleton V.  Kinsley  J  3  Oliff.  416,  the  suit  was 
against  the  owner  of  a  steamboat  on  which 
the  plaintiff  was  a  passenger.  A  dispute 
arose  between  the  plaintiff  and  the  clerk 
about  the  payment  of  fare.  Subsequently 
the  plaintiff  was  assaulted  by  the  clerk  on 
board  the  vessel,  and  during  the  same  trip. 
The  defense  was  that  the  clerk  was  not  at 
the  time  of  the  assault  acting  in  the  course 
of  his  employment,  and  therefore  the  owner 
of  the  vessel  was  not  responsible  for  his  acts. 
Mr.  Justice  Clifford,  in  overruling  the  de- 
fense, said  that  "the  principles  of  law  ap- 
plicable in  litigations  growing  out  of  the  re- 
lations of  principal  ana  agent  or  master  and 
servant  are  not  the  principles  which  fully  de- 
fine the  rights,  duties,  obligations,  and  liabil- 
ities of  the  parties  to  this  controversy." 
Speaking  of  the  defense,  the  learned  judge 
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said:  "Adjudged  cases  may  be  referred  to 
which  support  that  proposition  withoutqual- 
ification,  but  they  do  not  give  full  scope  and 
eiTect  to  the  obligation  which  the  carrier  as- 
sumes towards  his  passenger,  nor  to  the  rights 
and  duties  which  tnose  relations  create  and 
imply.  Passengers  do  not  contract  merely  for 
ship  room  and  transportation  from  one  place 
to  another,  but  they  also  contract  for  good 
treatment,  and  against  personal  rudeness 
and  every  wanton  interference  with  their 
persons,  either  by  the  carrier  or  his  agents 
employed  in  the  management  of  the  ship  or 
other  conveyance,  and  for  the  fulfilment  of 
those  obligations  the  carrier  is  responsible 
as  principal;  and  the  injured  party,  in  case 
the  obligation  of  good  treatment  is  broken, 
whether  by  the  principal  or  his  employees, 
may  proceed  against  the  carrier  as  the  party 
bound  to  make  compensation  for  the  breach 
of  the  obligation."  The  above  extract  from 
Pendleton  v.  Kinsley  is  quoted  with*  appro- 
bation in  Bryant  v.  Rich,  106  Mass.  180-189, 
8  Am.  Rep.  311.  The  liability  of  the  carrier 
in  such  cases  rests  upon  the  principle  that 
he  has  engaged  to  perform  certain  duties, 
and  has  selected  his  own  servants  for  the 
performance  of  those  duties,  and  hence  an 
assault  by  an  employee  is  a  breach  of  the 
duty  of  the  carrier  to  his  passenger.  This 
subject  is  discussed  by  Mr.  Elliott  as  fol- 
lows: "There  is  much  apparent  conflict 
among  the  authorities  upon  this  f;ubject,  but 
we  think  some  of  it  is  due  to  the  use  of  the 
term  'scope  of  employment,'  or  'line  of  duty' 
in  a  different  sense  in  different  cases,  or  to 
a  failure  to  place  the  decision  upon  the  cor- 
rect ground.  It  is  not  merely  a  question  of 
negli^6nce  in  such  cases,  nor  is  it  strictly  a 
question  depending  upon  the  scope  of  the 
servant's  particular  employment.  It  is  a 
question  of  the  absolute  duty  of  a  railroad 
company  to  its  passengers  as  long  as  that  re- 
lation subsists,  and  a  breach  of  that  duty  on 
its  part,  whether  caused  by  the  wilful  act 
of  an  employee  or  not.  .  .  .  Eitlier  the 
company  or  the  passengers  must  take  the 
risk  of  infirmities  of  temper,  maliciousness, 
and  misconduct  of  the  employees  whom  the 
company  has  placed  upon  the  train,  and  to 
whom  it  has  committed  the  discharge  of  its 
duty  to  protect  and  look  after  the  safety  of 
its  passengers.  A  passenger  has  no  control 
over  them,  and  the  company  alone  has  the 
power  to  select  and  remove  them.  It  is 
therefore  but  just  to  make  the  company, 
rather  than  the  passengers,  take  this  risk, 
and  to  hold  it  responsible."  4  Elliott,  Rail- 
roads, §  1638.  The  cases  on  this  subject  in 
the  courts  of  our  sister  states  are  not  har- 
monious, but  the  great  weight  of  authority 
is  in  favor  of  the  doctrine  declared  by  the 
New  York  cases  which  have  been  cited.  The 
decisione  are  collected  in  an  elaborate  note 
to  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  541- 
548.  It  is  quite  unnecessary  to  reproduce 
them  here.  The  doctrine  that  a  common 
carrier  of  passengers  undertakes  to  carry  a 
passenger  safely  and  securely  is  nowhere  im- 
pugned, and  to  apply  to  assaults  upon  a  pas- 
senger by  one  of  its  employees  the  doctrine 
that  rests  solely  upon  the  relation  of  princi- 
pal and  agent  is  to  overlook  the  peculiar  ob- 
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ligation  that  rests  upon  the  carrier  of  pas- 
sengers, and  the  liability  which  results  from 
the  failure  to  discharge  that  obligation.  In 
actions  against  common  carriers,  the  plain- 
tiff may  sue  in  assumpsit  on  the  contract 
to  carry,  or  in  case  on  the  common-law  duty. 
1  Saunders,  PI.  &  Ev.  p.  325. 

Under  the  evidence  appearing  on  the  rec- 
ord, the  nonsuit  should  not  have  been  grant* 
ed,  and  the  judgment  should  be  reversed. 


Frederick  W.  SCHMALZ,  Suing  for  the  Use 
of  Union  Hat  Makers'  Association  of 
Newark,  Appt., 

V. 

Edwin  WOOLLEY  et  al.,  Respts. 


( 


.N.  J. 


) 


•1.  The  "Act  to  Provide  for  tfce  Adop- 
tion of  Labels,  Tra-demarka,  and 
Fornm  of  Advertlnlnar  by  Associations  oi 
Unions  of  Worklngmen,  and  to  Regulate  the 
Same,"  passed  In  the  year  1380,  and  the  acts 
on  the  same  subject  passed  in  1892  and  1895 
(3  Gen.  Stat.  pp.  3678  et  «eg.),  do  not  violate 
the  constitutional  interdict  against  the  pas- 
sage of  special  laws  granting  exclusive  priv- 
ileges. 

2.  The  title  of  an  act  passed  March  23, 
1892,  Is,  "A  Further  Supplement  to  an  Act 
Entitled  'An  Act  to  Protect  Trademarks  and 
Labels/  "  Held,  that  the  title  constitutional- 
ly expressed  the  object  of  the  law, — the  pro- 
tection of  trademarks  and  labels, — although 
in  fact  there  was  no  prior  act  entitled  **An 
Act  to  Protect  Trademarks  and  Labels." 

8.  Accordlnir  to  general  principles,  a 
workman,  or  a  nnmber  of  workmeui 
engaged  In  the  same  branch  of  industfy,  and 
banded  together  for  their  mntuali  profit  In 
the  pursuit  of  their  common  vocation,  may 
acquire  a  right  of  property  in  a  trademark 
designed  to  distinguish  their  workoianship 
from  that  of  other  persons ;  and  a  trademark 
so  owned  is  entitled  to  the  same  protection 
as  other  trademarks. 

(November  14,  1898.) 

APPEAL  by  complainants  from  a  decree  of 
the  Chancery  Court  sustaining  a  de- 
murrer to  a  bill  filed  to  enjoin  defendants 
from  wrongfully  using  the  complainant's 
trade  label.     Reversed, 

The  facts  arc  stated  in  the  opinion. 

Messrs.  J.  A.  Beecher  &  Son,  for  appel- 
lant: 

Independent  of  any  statute,  the  facts 
shown  by  the  bill  entitle  the  complainant  to 
relief  on  principles  upon  which  equity  or- 
dinarily interferes  in  cases  of  this  kind. 

Hetterman  Bros.  v.  Powers  (Ky.)  39  L. 
R.  A.  211. 

The  law  may  be  justly  invoked  by  organ- 
ized labor  to  protect  from  piracy  and  in- 
trusion the  fruits  of  its  skill  and  handiwork; 

•Headnotes  by  Dixon,  J. 


Note. — For  trademark  or  label  of  trade  nnlon, 
see  note  to  State  v.  Bishop  (Mo.)  29  L.  R.  A. 
200;  also  Glazer  v.  Hubbard  (Ky.)  89  U  R.  A. 
210:  and  Tracy  v.  Banker  (Mass.)  S9  L.  R.  A« 
508. 
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and  that  brain  and  muBcle  mav  be  the  sub- 
ject of  trade-law  nUes  as  well  as  tangible 
property. 

Strasser  v.  Uo(meli6y  23  Jones  &  S.  197; 
People  V.  Fiaher,  60  Hun,  662;  Tracy  v. 
Banker,  170  Mass.  266,  39  L.  B.  A.  408; 
JStaie  V.  Bagen,  6  Ind.  App.  167 ;  Oodillot  v. 
Harris,  81  N.  Y.  263;  Carson  v.  Ury,  39  Fed. 
Rep.  777,  6  L.  R.  A.  614;  Alleti  v.  McCarthy, 
•37  Minn.  349;  Cigar  Makers'  Protective 
Union  No.  98  v.  Conhaim,  40  Minn.  243,  3  L. 
R.  A.  125;  Cigar  Makers*  Union  No.  6  t. 
Link  (Baltimore  Cir.  Gt.  1886)  ;  Renkert  v. 
Bamberger  (Ohio  C.  P.  Hamilton  County, 
1887)  ;  Bloete  v.  Simon,  19  Abb.  N.  C.  88; 
Hudson  V.  Bed-Bock  Cigar  Co,  (Cir.  Ct. 
Kansas,  1887 )  ;  Meyer  v.  Haak  { Scott  Coun- 
ty Dist.  Ct.  Iowa,  1889)  ;  Coyle  v.  Haight 
(Ohio,  SUrk  C.  P.  1890)  ;  note  to  the  case 
of  State  y.  Bishop,  29  L.  R.  A.  200,  128  Mo. 
373;  Perkins  v.  Koedel  (Buffalo  Super.  Ct. 
1804);  Gilbrath  v.  Phillipson  (14th  Jud. 
Dist.  Ct.  Dallas  County,  Tex.  1891); 
Strauss  v.  Scheintnann  (Cir.  Ct.  Chancery 
Wayne  County  (Ohio)  1895)  ;  Stirmel  v. 
Berriman  (Cir.  Ct.  Cook  County  (111.) 
1886)  ;  Gaddes  v.  Waterhouse  (R.  I.  1886)  ; 
Sacramento  Cigar  Makers*  Union  v.  Poska 
(1888)  ;  Bulena  v.  Neuman,  10  Misc.  460. 

An  injunction  will  be  granted  to  restrain 
the  false  and  fraudulent  use  of  a  label  ir- 
respective of  whether  it  is  technically  a 
trademark. 

Coleman  v.  Flavel,  40  Fed.  Rep.  854; 
Trask  Fish  Co,  v.  Wooster,  28  Mo.  App.  408; 
Miller  v.  Scheuer,  46  U.  S.  App.  184,  f4  Fed. 
Hep.  225,  20  C.  C.  A.  161 ;  lAstman  Mill  Co. 
T.  William  Listman  Mill.  Co.  88  Wis.  334 ; 
Reddaway  v.  Bentham  Hemp-Spinning  Co. 
tl892]  2  Q.  B,  639;  Cleveland  Stone  Co.  v. 
Wallace,  62  Fed.  Rep.  431;  McLean  v.  Flem- 
ing, 96  U.  8.  245,  24  L.  ed.  828 ;  Anheuser- 
Busch  Brewing  Asso.  t.  Piza,  24  Fed.  Rep. 
149  ;Coa*»  y.  Holhrook,  2  Sandf.  Ch.  586. 

It  is  not  the  corporate  property  of  a  cor- 
poration, but  the  common  property  of  a  vol- 
untary association  in  whicn  all  its  members 
are  equally  interested. 

Browne.  Trademarks,  §  521. 

A  voluntary  association  can  own  property, 
in  a  certain  sense,  just  as  well  as  a  partner- 
ship. 

Mears  v.  Moulton,  30  Md.  142.  See  2  Gen. 
Stat.  9  325,  p.  2588,  §  343,  p.  2592. 

A  man  may  have  property  in  his  body, 
life,  fame,  labors,  and  the  like,  and,  in  short, 
in  anything  that  can  be  called  his. 

Millar  v.  Taylor,  4  Burr.  2303. 

Injunctions  against  the  counterfeiting  or 
unauthorized  use  of  trades  union  labels 
tiave  been  granted  in — 

Farmers*  Loan  d  T.  Co.  v.  Toledo,  A.  A.  d 
y.  M.  R.  Co.  67  Fed.  Rep.  73;  Welch  v. 
Maine  C.  R.  Co.  86  Me.  552,  25  L.  R.  A.  658; 
Hetterman  Bros.  v.  Powers  (Ky.)  39  L.  R. 
A.  211;  Re  Humboldt  Lumber  Mfrs.  Asso. 
60  Fed.  Rep.  428,  Affirmed,  44  U.  S.  App. 
434,  73  Fed.  Rep.  239,  19  C.  C.  A.  481. 

The  Act*  of  1889  (Pub.  Laws,  107),  1892 
(Pub.  Laws,  187),  1896  (Pub.  Laws,  270), 
and  1897  (Pub.  Laws,  216,  3  Gen.  Stat. 
3078) — are  constitutional,  and  of  them- 
selves entitle  the  complainants  to  the  relief 
46  L.  R.  A. 


sought,  and  are  only  declaratory  of  the  com- 
mon law. 

The  Constitution  leaves  it  to  the  judgment 
of  the  legislature  as  to  what  may  be  provided 
for  by  general  laws. 

Moore  v.  State,  43  N.  J.  L.  203,  39  Am. 
Rep.  558 ;  Cooley,  Const.  Lim.  6th  ed.  p.  106, 
•87.  » 

A  class  is  complete,  not  only  when  it  in- 
cludes all  the  objects  to  which  a  common 
rule  is  to  be  applied,  but  when,  as  was  said 
by  Mr.  Justice  Knapp  in  State,  Randolph, 
V.  Wood,  49  N.  J.  L.  88,  it  embraces  all,  and 
excludes  none  whose  condition  and  wants 
render  such  legislation  necessary  and  appro- 
priate to  them.  The  couft  takes  juaicial 
notice  of  general  acts  and  their  effects. 

Atlantic  City  Waterworks  Co.  v.  Con- 
sumers' Water  Co.  44  N.  J.  Eq.  427 ;  Calvo  v. 
Westcott,  66  N.  J.  L.  78 ;  Field  v.  Silo,  44  K. 
J.  L.  365. 

It  seems  impossible  to  suppose  that  any 
person  who  has  a  risht  to  adopt  a  label  as 
an  individual,  whether  a  working  man,  a 
manufacturer,  an  association,  or  a  corpora- 
tion, would  wish  to  make  any  use  of  the  acts 
in  question  when  there  would  be  no  occasion 
for  it,  inasmuch  as  they  are  already  suffi- 
ciently protected.    ' 

State,  Rutgers,  v.  New  Brunswick,  42  N. 
J.  L.  61;  State  v.  Bishop,  29  L.  R..A.  200, 
and  note,  128  Mo.  373;  Cohn  v.  People,  149 
111.  486,  23  L.  R.  A.  821;  Perkins  v.  Heert, 
6  App.  Div.  336;  Bloete  v.  Simon,  19  Abb. 
N.  C.  88;  State,  Harris,  v.  Herrmann,  76 
Mo.  340. 

The  acts  in  question  are  not  unconstitu- 
tional on  the  ground  that  the  original  act  of 
1889  is  defective  in  its  title,  or  that  those 
of  1892  and  1896  are  defective  in  the  same 
respect, — especially  in  view,  of  the  amend- 
ment of  their  titles  by  the  act  of  1897. 

Atlantic  City  Waterworks  Co.  v.  Cofwtim- 
ers*  Water  Co.  44  N.  J.  Eq.  427 ;  Bradley  d 
C.  Co.  V.  Loving,  54  N.  J.  L.  227 ;  Stockton 
V.  CenSral  R.  Co.  50  N.  J.  Eq.  62,  17  L.  R.  A. 
97;  State,  Walter,  v.  Union,  33  N,  J.  L.  350; 
Easton  d  A.  R.  Co.  v.  Central  R.  Co.  52  N. 
J.  L.  267 ;  Mortland  v.  State,  Christian,  62 
N.  J.  L.  621;  Citizerts*  Street  R.  Co.  v. 
Haugh,  142  Ind.  254;  State  v.  Woolard,  119 
N.  C.  779;  Kimberly  v.  Morris,  10  Tex.  Civ. 
App.  592. 

Messrs.  Oulldy  Iivm,  A  Sommer,  for  re- 
spondents : 

The  averments  of  the  bill  would  not,  inde- 
pendent of  the  statutes,  entitle  the  complain- 
ant to  relief. 

Schneider  v.  Williams,  44  N.  J.  Eq.  391 ; 
Cigar-Makers*  Prolective  Union  v.  Conhaim, 
40  Minn.  243,  3  L.  R.  A.  125;  Weener  v. 
Brayton,  162  Mass.  101,  8  L.  R.  A.  640;  Mc- 
Vey  V.  Brendel,  144  Pa.  235,  13  L.  R.  A. 
377. 

Chapter  73  of  the  Laws  of  1889,  p.  107, 
contravenes  the  provision  of  our  state  Con- 
stitution which  prescribes  that  the  legisla- 
ture shall  not  pass  private,  local,  or  special 
laws  granting  to  any  corporation,  associa- 
tion, or  individual  any  exclusive  privilege, 
immunity,  or  franchise  whatever. 

State  V.  Post,  55  N.  J.  L.  264;  State,  AU 
exander,  v.  Elizabeth,  56  N.  J.  L.  71,  23  L. 
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R.  A.  525;  Sutherland,  Stat.  Constr.  S  127; 
8iate,  Rutgers,  v.  New  Brunswick,  42  N.  J. 
L.  61;  State  v.  JuUno,  129  Mo.  163;  29  L. 
R.  A.  267 ;  Coo)  v,  Truitt,  57  N.  J.  L.  635. 
^  The  acts  of  1892  and  1895  are  unconetitu- 
tionai  because  the  object  is  not  expressed 
in  the  title. 

Jersey  City  v.  Elmendorp,  47  N.  J.  L.  283; 
Falkner  v.  Borland,  54  N.  J.  L.  409. 

The  acts  of  1892  and  1895,  considered  as 
supplemental  to  the  act  of  1889,  are  inopera- 
tive in  so  far  as  they  attempt  to  extend  the 
object  of  that  act  beyond  the  object  stated 
in  its  title. 

State,  Dohhifis,  v.  Northampton  Tivp, 
Committee,  50  Nf  J.  L.  499 ;  Falkner  v.  Dor- 
land,  54  N.  J.  L.  409 ;  Coutieri  v.  New  Bruns- 
tinck,  44  N.  J.  L.  68. 

The  action  should  have  been  instituted  in 
the  name  of  the  United  Hatters  of  North 
America. 

DizoB,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  in  February, 
1897,  by  the  president  of  the  Union  Hat 
Makers'  Association  of  Newark,  for  the  use 
and  benefit  of  all  the  members  thereof,  to 
enjoin  the  defendants  from  using  a  coun- 
terfeit trademark  and  label  made  in  imita- 
tion of  a  trademark  and  label  which  had 
been  adopted  and  filed  by  the  said  associa- 
tion in  accordance  with  the  provisione  of  the 
several  acts  of  the  legislature  passed  in  the 
years  1889, 1892,  and  1895  (3  Oen.  Stat.  pp. 
3678  et  seq).  The  defendants  demurred  to 
the  bill,  and,  the  demurrer  having  been  sus- 
tained, the  complainant  appeals. 

The  act  of  1889  is  entitled  ''An  Act  to 
Provide  for  the  Adoption  of  Labels,  Trade- 
marks, and  Forms  of  Advertising  by  Associa- 
tions or  Unions  of  Workincmen,  and  to  Reg- 
ulate the  Same."  It  provides  ( §  1 )  that  it 
shall  be  lawful  for  associations  and  unions 
of  workingmen  to  adopt,  for  their  protection, 
labels,  trademarks,  and  forms  of  advertise- 
ment, announcing  that  goods  manufactured 
by  members  of  such  associations  or  unions 
are  so  manufactured;  (S  4)  that  every  such 
association  or  union  adopting  a  label,  trade- 
mark, or  form  of  advertisement,  as  afore- 
said, shall  file  the  same  in  the  office  of  the 
secretary  of  state,  by  leaving  two  copies, 
counterparts,  or  facsimiles  thereof,  with  said 
secretary;  and  (§5)  that  every  such  associ- 
ation or  union  adopting,  etc.,  may  proceed  by 
suit  in  the  courts  of  this  state  to  enjoin  the 
manufacture,  use,  display,  or  sale  of  any 
counterfeit  of  their  label,  trademark,  or 
form  of  advertisement;  and  that  all  courts 
having  jurisdiction  thereof  shcdl  grant  such 
an  injunction.  The  demurrants  do  not  deny 
that  the  bill  presents  a  case  in  conformity 
with  this  act,  except  in  this  respect:  That 
under  the  act  the  bill  should  be  filed  by  the 
association,  or  all  its  members,  and  not  by 
one  member  alone.  In  our  opinion,  the  act 
empowers  the  association  to  proceed  by  suit, 
making  it  for  this  purpose  a  qua«i  corpora- 
tion, and  therefore  does  not  of  itself  entitle 
a  single  member  to  maintain  the  action.  But  | 
this  objection  is  obviated  by  §  4  of  the  act  . 
of  1802,  if  valid,  which  provides  for  the 
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bringing  of  such  proceedings  in  the  name  of 
any  member  duly  authorized  by  the  associa- 
tion or  union  for  that  purpose.  We  are  there- 
fore brought  to  the  main  question  raised  as 
to  these  statutes. 

The  demurrants  contend  that  the  act  of 
1889  violates  that  provision  of  the  Consti- 
tution (art.  4,  §  7,  j[  11)  which  forbids  the 
passage   of   private,   local,   or   special  laws 
granting  to  any  association,  corporation,  or 
individual    any    exclusive    privilege,  immu- 
nity, or  franchise  whatever.     Their  position 
is  that,  as  the  privileges  of  this  act  are  con- 
fined to  associations  or  unions  of  working- 
men  for  the  protection  of  goods  manufac- 
tured by  their  members,  and  are  not  offered 
to  other  workingmen  who  may  not  choose  to 
form  associaUone   or  unions,   or   to  persona 
generally,  tlie  privileges    are    therefore  ex- 
clusive, and  the  act  ie  special.    We  do  not 
affree  to  this  conclusion.    All  the  legislation 
of   the   state    respecting   societies,    associa- 
tions, and  cori)oration8  is  based  upon  the 
idea  that  privileges  which  are  denied  to  sin- 
gle   individuals    may    be    conferred    upon 
groups  of  persons;  and  nothing  in  the  Con- 
stitution was  intended  to  subvert  this  doc- 
trine.   If  the  legislature  offers  to  any  class 
of  persons  privileges  peculiarly  a|>propriate 
to  their  class,  on  condition  that  several  of 
them  shall  unite  for  the  purpose  of  accept- 
ing and  exercising  them,  the  Constitution 
wfll  not  thereby  be  infringed.     The  privi- 
leges of  Uiis  act  are  offered  to  all  work- 
ingmen   engaged    in    the    manufacture    of 
goods,    who    thus    unite,    and    they    relate 
to    goods    of    every    description    manufac- 
tured    by     them.     Certainly     workingmen 
engaged  in  the  manufacture  of  goods  consti- 
tute a  distinct  class  of  persons,  and  there  is 
a  manifest  appropriateness  in  enabling  any 
of  them  who  comply  with  the  act  to  provide 
and  protect  a  mark  distinguishing  the  prod- 
ucts of  their  labor  and  skill.     Nor  is  it  at 
all  necessary  that  a  similar  privilege  should 
be  given  to  those  who  are  not  workingmen, 
but    are    only    employers    of    workingmen* 
Such  persons  stand  in  a  different  class  with 
respect   to   the  exercise   of   those   faculties 
which  the  legislature  intended  to  foster.  We 
think  this  act  is  constitutional. 

The  act  of  1892,  with  its  amendment  of 
1895,  seems  not  to  be  exposed  to  the  objec- 
tion just  considered ;  for  their  provisions  ex- 
tend to  any  pei'sons  and  any  aseociation  or 
union  of  workingmen  adopting  a  label  or 
trademark  to  distinguish  any  merchandise 
or  product  of  labor  made,  packed,  or  put  on 
sale  by  such  persons,  association,  or  union. 
But  these  acts  are  assailed  on  the  ground 
that  their  titles  do  not  comply  with  that 
provision  of  the  Constitution  (art.  4,  §  7,  f 
4)  which  declares  that  "to  avoid  improper 
influences  which  may  result  from  intermix- 
ing in  one  and  the  same  act  such  things  as 
have  no  proper  relation  to  each  other,  every 
law  shall  embrace  but  one  object,  and  that 
shall  be  expressed  in  the  title."  The  title 
of  the  act  of  1892  is,  "A  Further  Supple- 
ment to  an  Act  Entitled  'An  Act  to  Protect 
Trademarks  and  Labels.'"  That  of  the  act 
of  1895  is,  "An  Act  to  Amend  an  Act  Enti- 
tled *A  Further  Supplement,'"  etc.  (quoting^ 
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tfae  title  of  the  a£t  of  1802).  The  objection 
urged  is  tliat  there  existed  no  act  entitled 
"An  Act  to  Protect  Trademarke  and  Labels," 
and  therefore  entitling  these  acta  aa  supple- 
ments or  amendjneitta  of  such  an  act  was  mi«' 
leading.  But,  conceding  this,  the  inquiry  is 
not  concluded.  The  (juestion  still  remains, 
Was  the  title  misleading  as  to  the  object  of 
the  act!  Did  not  the  title,  in  spite  of  ita  false 
assumption  of  the  existence  of  a  prior  stat- 
ute, fairly  express  the  object  of  the  proposed 
teginlationT  On  reading  the  act  it  will  be 
perceived  that  its  object  is  to  protect  trad«- 
marks  and  labels,  and  that  for  this  purpose 
it  is  a  complete  and  independent  enactment. 
To  express  that  object  in  the  title,  no  par- 
ticular form  of  words  is  required,  nor  is  it 
necessary  that  the  object  should  be  expressed 
with  precision.  It  is  enough  il  the  title  be 
so  phrased  as  to  inform  the  legislators  and 
the  public  of  the  subject-matter  of  the  act. 
A»  was  said  by  Mr.  Justice  Depue  in  Orooer 
V.  Ocean  Qrove  Camp- Meeting  AsBO.  45 
N.  J.  L.  390,  404.  "The  standard  uni- 
formly adopted  for  determininc  whether 
the  legislature  has  complied  with  tlie  con- 
stitutional requirement  is  whether  the  title 
of  the  act  is  such  that  by  it  members  of 
the  l^ialatnre  are  informed  of  the  subject 
to  which  the  act  relates,  and  the  public  no- 
tified of  the  kind  of  legislation  that  is  t«ing 
considered.  Slate,  Bumsted,  v.  Oooern,  47 
N.  J.  L.  368,  on  error,  48  N.  J.  L.  612.  Tested 
bf  this  standard,  these  titles  seem  to  be  suffi- 
cient. They  clearly  indicate  that  the  sub- 
>«t  of  l^islation  is  trademarks  and  labels, 
and  that  the  purpose  is  to  protect  them. 
True,  they  »t«t«  that  this  is  to  be  done  in  the 
form  of  supplements,  but  that  does  not  af- 
fect the  objMt  of  the  statutes.  In  our  leg- 
i<!lation  a  formal  supplement  ' 


gates  the  prccedin;;  enactments,  nnd  sub  at  i- 
tutes  radically  different  provisions.  Hence 
the  mere  calling  of  an  act  a  supplement  to 
another  deaicnated  act  expresses  nothing  of 
its  object.  Thus,  if  the  title  were,  "A  Sup- 
plement to  Assembly  Hill  No.  10.  Which  Be- 
came a  T.aw  on  July  4,  1876,"  the  constitu- 
tional requirement  wnuld  not  be  satisfied, 
because  the  title  would  not  at  all  express  the 
object,  while  the  title,  "An  Act  to  Define 
More  Accurately  the  Crime  of  Murder  of  the 
First  Degree,"  would  fully  express  the  ob- 
ject, although  the  act.  in  form  and  sub- 
Htance.  were  only  a  supplement  to  !  68  of  the 
crimes  act  Entitling  an  act  a  supplement 
to  a  former  act  complies  with  the  Constitu- 
tion only  when  so  much  of  the  original  title 
is  recited  as  expresses  the  object  of  the  pro- 
posed law;  abd,  if  that  object  be  expressed, 
the  Constitution  does  not  defeat  ttit  statute 
merely  because  it  is  erroneously  styled  a  sup- 
plement. We  therefore  conclude  that  these 
acts  are  valid,  so  far  as  they  are  necessary 
to  sustain  the  complainant's  bill. 

We  also  think  that  upon  general  princi- 
ples the  substance  of  the  bill  is  sufncient.  It 
alleges :  That  a  oomnany  of  journeymen 
hatters.  eflllin|i  themselves  "The  Union  Hat 
Makers'  Association  of  Newark.  New  Jer- 
sey," have,  In  common  with  similar  associa- 
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tions  formed  elsewhere,  adopted  a  c«rtain 
label  or  trademark,  of  which  the  following  ii 
a  copy: 


That  for  ten  years  last  past  they  have 
used  said  label  or  mark  to  designate  and 
distinguish  the  hats  made  by  members  of  the 
association  by  aftfxing  it  upon  evch  of  those 
hats,  and  that  for  about  three  years  last 
pa^t  the  defendants  have  used  a  fraudulent 
imitation  of  that  mark  upon  the  hats  made 
and  sold  by  them,  thereby  deceiving  the  pub- 
lic, viola t in j(  the  rights  of  the  memliers  of 
the  aeeociation.  and  depriving  them  of  large 
proflts  which  they  would  otherwise  have 
gained.  These  allegations  seem  to  present  a 
case  of  inequitable  infringement  of  the  as- 
sociation's right  of  property  in  its  trademark 
or  label.  In  McAndrein  v.  Bansr.tt,  4  De  G. 
J.  b.  S.  380,  Lord  Westbury  said:  "The  es- 
sential ingredients  for  constituting  an  in- 
fringement of  that  right  probably  would  be 
found  to  be  no  other  than  these:  First,  that 
the'  mark  has  been  applied  by  the  plaintiffs 
properly  (that  is  to  say.  that  they  nave  not 
copied  any  other  person's  mark,  and  that  the 
mark  does  not  involve  any  false  representa- 
tions) ;  secondly,  that  the  article  so  marked 
is  actually  a  vendible  article  in  the  market; 
and,  thirdly,  that  the  defendants,  knowing 
that  to  be  so,  have  imitated  the  mark  for  the 
purpose  of  passing  in  the  market  other  arti- 
cles of  a  similar  description."  These  views 
received  the  approval  of  Lord  Cairns,  sitting 
in  the  court  of  appeals,  in  Uaxweil  v.  Bogg, 
L.  R.  2  Ch.  307-314,  and  accord  with  the 
great  weight  of  authority  on  this  much-Iiti- 
gnled  subject.  The  present  bill  clearly  sets 
out  the  adoptiim  and  proper  application  of 
the  mark  by  the  association,  and  its  fraud- 
ulent imitation  for  the  interdicted  purpose 
by  the  defendants.  It  is  not  so  explicit  as 
to  the  second  ingredient  mentioned  by  the 
lord  chancellor,  but  the  court  does  not  need 
to  be  told  that  hats  made  by  a  company  of 
jtpurneynien  hatters  during  ten  years  were 
actually  vendible  articles  in  the  market.  80 
much  will  be  inferred. 

But  the  objection  urged  by  the  defendants 
against  the  bill  is  that  it  does  not  allege,  and 
the  court  cannot  infer,  that  the  journevmen 
owned  the  hats  made  by  them :  and  it  Is  in- 
sisted that  ownership  of  the  article  to  which 
Vhe  trademark  is  affixed  is  necessary  to  the 
acquisition  of  a  right  in  the  mark.  To  sup- 
port this  claim.  Hchnrider  v.  WiUiamt,  44  N. 
,T.  Eg.  391 ,  is  cited.  Some  expressions  in  the 
opinion  nf  the  able  jurist  who  decided  that 
case  certainly  give  countenance  to  the  pres- 
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ent  objection,  but  on  consideration  I  think 
those  expressions  will  appear  to  be  unwar- 
ranted. Thus,  in  defining  the  means  by 
which  a  person  will  acquire  *  an  exclusive 
right  to  a  trademark,  he  says:  "First,  he 
must  select  or  adopt  some  mark  or  sign  not 
in  use  to  distinguish  goods  of  the  same  class 
or  kind  already  on  the  market,  belonging  to 
another  trader;  second,  he  must  apply  his 
mark  to  some  article  of  traiiic;  and,  third, 
he  must  put  his  article,  marked  with  his 
mark,  on  the  market."  Now,  it  is  undis- 
puted that  this  association  has  complied 
with  the  first  two  of  these  requirements. 
Only  in  respect  to  the  third  has  it  failed.  It 
did  not  itself  put  upon  the  market  its  own 
articles  marked  wiui  the  label.  But  it  is 
doubtful  whether,  the  learned  judffe  intended 
this  third  requisite  to  be  so  strictly  read,  for 
he  immediately  added:  "Mere  adoption  of 
a  mark  or  sign,  and  a  public  declaration,  by 
advertisement  or  otherwise,  that  a  person 
will  at  a  subsequent  time  put  a  particular 
thing  on  the  market,  marked  or  distin- 
ffuished  in  a  certain  way,  create  no  risht. 
Until  the  thing  is  actually  on  the  market, 
marked  by  the  paj*ticular  mark  of  the  person 
intending  to  acquire  a  title,  no  property 
right  in  the  mark  arises."  This  seems  to 
indicate  that  it  was  the  actual  marketing  of 
the  marked  article,  and  not  the  person  by 
whom  it  was  marketed  or  owned,  on  which 
stress  was  laid.  And  why  should  this  spe- 
cific personal  dement  be  deemed  important? 
The  public  object  sought  in  the  protection  of 
trademarks  is  to  bring  upon  the  market  a 
better  class  of  commodities,  and  the  means 
for  attaining  that  object  is  by  securing  to 
those  who  are  instrumental  in  supplying  the 
market  whatever  reputation  they  gain  by 
their  efforts  towards  that  end.  The  work- 
man by  whose  handicraft  the  commodity  is 
made  is  one  of  these  instruments,  just  as  is 
his  employer  who  furnishes  the  raw  material 
and  owns  and  sells  the  finished  product;  and 
if  the  former  is  permitted  by  the  owner  to 
place  upon  the  commodity  a  mark  to  indi- 
cate whose  workmanship  it  is,  and  thereby 
■commend  his  workmanship  to  other  em- 
ployers, this  license  from  the  owner 
should  be  deemed  a  right  against  every- 
body else.  His  aptitude  in  his  trade  is 
his  property,  and,  if  by  a  mark  he 
can  have  it  identified  as  his  in  the  mar- 
ket, he  may  enhance  its  salable  value,  and 
thus  secure  the  same  sort  of  advantage  as 
his  employer,  by  similar  means.  No  reason 
exists   why  this  advantage  should   not  be 


protected  by  the  courts  in  the  same  manner 
and  to  the  same  extent  as  is  the  like  advan- 
tage of  the  employer.  The  mere  fact  that  one 
rather  than  the  other  of  these  perscms  has 
placed  the  product  upon  the  market  has  no 
rational  bearing  upon  the  matter;  for  both 
alike  have  had  the  market  in  view  in  the  ef- 
forts they  have  made,  and  through  those  ef- 
forts the  market  is  supplied.  A  different 
objection  to  a  suit  of  ttiis  nature  was  sus- 
tained in  Weenor  v.  Bravtofif  152  Mass.  101, 
8  L.  R.  A.  640,  namely,  that  the  label  did  not 
indicate  by  what  nersons  the  articles  labded 
were  made,  but  only  indicated  that  they  were 
made  by  one  of  many  persons  who  were  not 
connected  with  each  other  in  any  business. 
The  first  clause  of  this  objection  would  un- 
duly restrict  the  law  of  trademarks  as  every- 
where recognized;  for  it  is  established  that, 
whatever  be  the  quality  indicated  by  a  trade- 
mark, the  mark  need  not  point  out  the  par- 
ticular person  from  whom  that  quality  is  de- 
rived. The  law  has  placed  no  limit  upon 
the  number  of  persons  who  may  unite  for 
business  purposes  and  jointly  acquire  prop- 
erty in  a  trademark;  and  yet  it  is  evident 
that,  if  there  be  many,  some  of  them  may 
have  no  personal  share  in  producing  the  arti- 
cle identified  by  the  mark.  The  second 
clause  in  the  objection  assumes  what  does 
not  appear  to  be  true  in  the  case  before  us. 
We  understand  from  the  bill  that  the  mem- 
bers of  the  association  represented  by  the 
complainant  are  connected  together  as  jour- 
neymen hatters;  that  their  skill  in  this 
trade,  and  their  mutual  assistance  in  profit- 
ing by  its  practice,  form  the  motive  and  chief 
aim  of  their  association.  This  connection  is 
as  clearly  one  for  business  purposes  as  is 
that  of  members  in  a  partnership,  or  of 
stockholders  in  a  corporation.  Although  it 
is  a  comparatively  novel  species  of  relation- 
ship, it  has  become  an  estiablished  one,  and 
therefore  calls  for  the  application  of  those 
general  principles  of  law  and  equity  which 
are  applied  to  other  species  of  business  as- 
sociations. According  to  these  principles, 
we  think  a  workman,  or  a  number  of  work- 
men engaged  in  the  same  branch  of  industry 
and  banded  together  for  their  mutual  profit, 
in  the  pursuit  of  their  common  vocation, 
may  acquire  a  right  of  property  in  a  trade- 
mark designed  to  distinguish  their  work- 
manship from  that  of  other  persons,  and 
that  a  trademark  so  owned  is  entitled  to  the 
same  protection  as  other  trademarks. 

The  decree  below  should  he  reversed,  and 
the  demurrer  overruled. 


OHIO  SUPREME  COURT. 


STATE  of  Ohio,  ex  rel.  Richard  PLIMMER, 

V. 

James  D.  POSTON  et  al 

( Ohio ) 

*The  reanlrement  of  ■ectlon  T  of  the 

^Headnote  by  the  Coubt. 


nmendatorT  «et  of  April  8,  1898    (93 

Ohio  Laws,  p.  93),  that  papers  to  secure  the 
nomination  of  candidates  for  public  oflSces 
"shall  contain  a  provision  to  the  effect  that 
each  signer  thereto  pledges  himself  to  support 
and  vote  for  the  candidate  or  candidates 
whose  nominations  are  therein  requested.'* 
operating  uniformly  and  Impartially  upon  all 
classes  of  electors,  and  interposing  no  unrea- 


NoTE. — The  decision  In  the  above  case  seems 
to  be  the  first  that  has  been  rendered  respecting 
the   validity  of  a   provision   that   signers  to  a 
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petition  for  the  nomination  of  a  candidate  mast 
pledge  themselves  to  vote  for  him. 


1898. 


State,  ex  rel,  Plimmbu,  v.  Poston. 
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sonable   impediment   to   the   exercise  of  the 
elective  franchise,  is  TaHd. 

iSpemr,  Ch.  J.,  and  Min9haU,  J.,  dia»ent.) 

(November  1,  1898.) 

PETITION  for  a  writ  of  mandamus  to 
compel  defendants  to  receive  and  file  a 
nomination  paper  which  was  alleged  to  con- 
tain the  reciuisite  nimiber  of  signatures  to 
make  it  valid.    Refused. 

Statement  by  Shanok,  J. : 

The  petition  of  the  relator  alleges  that  he 
is  a  qualified  elector  of  Franklin  county, 
Ohio;  that  defendants  compose  the  board 
of  election  of  the  city  of  Columbus,  and  are 
charged  with  the  duties  of  deputy  state  su- 
pervisors of  election  of  Franklin  county; 
that  on  the  19th  day  of  September,^  1898,  the 
relator  presented  to  the  defendants  a  nomin- 
ation paper,  signed  by  more  than  300  quali- 
fied electors  of  said  county,  contiiining  a  list 
of  nominations  for  the  several  offices  of  said 
<*ount^''  to  be  filled  at  the  general  election  in 
November,  1898,  including  the  nomination  of 
the  relator  for  the  office  of  countv  cominis- 
«ioner.  The  allegations  of  the  petition  show 
that  the  paper  conforms  in  all  respects  to  the 
acta  of  the  general  assembly  to  piovide  for 
the  mode  of  conducting  elections,  etc.,  except 
that  it  does  not  comply  with  the  require- 
ment of  §  7  of  the  amendatory  act  of  April 
S,  1898  (93  Ohio  Laws,  p.  93),  that  "such 
nomination  papers  shall  contain  a  provision 
to  the  effect  that  each  signer  thereto  thereby 
pledges  himself  to  support  and  vote  for  the 
candidate  or  candidates  whose  nominations 
are  therein  requested."  The  petition  shows 
that,  because  the  paper  did  not  comply  with 
the  requirement  of  the  statute  in  the  respect 
indicated,  the  defendants  refused  to  receive 
and  file  it,  and  to  have  the  names  of  said 
nominees  printed  on  the  ballots  to  be  voted 
at  said  election.  The  defendants  demurred 
to  the  petition,  and,  for  the  purpose  of  final 
judgment,  admit  that  its  allegations  are 
true. 

Mr.  F.  M.  Meoartney,  for  relator: 

It  is  the  right,  and  conseauently  the  duty, 
of  the  judicial  tribunals  to  determine  wheth- 
er a  legislative  act  drawn  in  question  in  a 
suit  pending  before  them  is  opposed  to  the 
Constitution  of  the  United  States,  or  of  this 
state,  and  if  so  found,  to  treat  it  as  a  nullity. 

Cincinnati,  W.  d  Z.  R.  Co.  v.  Clinton  Coun- 
ty Comrs,  1  Ohio  St.  81;  Marbury  v.  Madi- 
son, 1  Cranch,  137,  2  L.  ed.  60. 

The  constitutionality  of  a  law  is  deter- 
mined by  its  application. 

State,  Atty.  Gen.,  v.  First  Judicial  Dist. 
€.  P.  Court  Judges,  21  Ohio  St.  1;  State  v. 
Hipp,  38  Ohio  St.  199. 

The  general  assembly,  like  the  other  de- 
partments of  government,  exercises  only  del- 
^^ted  authority,  and  it  cannot  be  doubted 
that  any  acts  parsed  by  it,  not  falling  fairly 
within  this  scope  of  legislative  power,  are  as 
clearly  void  as  though  expressly  prohibited. 

Parker  v.  Com,  6  Pa.  611,  47  Am.  Dec. 
480:  State',  Evans,  v.  Dudley,  1  Ohio  St. 
437 ;  Cass  v.  Dillon,  2  Ohio  St.  (507  j  Varick 
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V.  Smith,  6  Paige,  137,  28  Am.  Dec.  417; 
Powers  V.  Bergen,  6  N.  Y.  358;  Calder  v. 
Bull,  3  Dall.  386,  1  L.  ed.  648;  Rogers  v. 
Bradshaw,  20  Johns.  735;  People  v.  Piatt, 
17  Johns.  195,  8  Am.  Dec.  382;  People,  Foun- 
tain, V.  Westchester  County  Supers.  4  Barb. 
64;  Benson  v.  New  York,  10  Barb.  223;  Peo- 
ple, Morris,  v.  Edmonds,  15  Barb.  o20;  Hatch 
V.Vermont  C.  R.  Co.  25  Vt.  49;  Raleigh  <£  G. 
R.  Co.  V.  Davis,  19  N.  C.  (2  Dev.  &  B.  L.) 
451. 

The  general  assembly  is  precluded  from 
enacting  any  law  whose  operation  and  effect 
shall  be  to  take  away  the  elective  franchise 
from  any  male  citizen  of  the  L'nited  States 
having  the  prescribed  age,  and  residence  in 
the  sU.te,  and  having  such  residence  in  the 
county,  township,  or  ward,  as  it  may  provide 
by  law,  and  who  has  not  been  convicted  of 
bribery,  perjury,  or  other  infamous  crime, 
and  not  being  an  idiot  or  insane  person,  or 
not  being  in  the  military,  naval,  or  marine 
service  of  the  United  States. 

Opinion  of  the  Judges,  30  Conn.  691 ;  Leh' 
man  v.  McBride,  16  Ohio  St.  021 ;  People  v. 
Bather,  48  'H.un  198;  Paine,  Elections,  301; 
Cooley,  Const.  Lim.  pp.  682,  752;  State,  Ev- 
ans, V.  Dudley,  1  Ohio  St.  450;  fJendershot 
V.  State,  44  Ohio  St.  209. 

This  statute  is  equivalent  to  requiring 
that  no  elector  or  electors,  except  those  who 
ma^  have  certain  theories  of  governmental 
policy,  or  belong  to  a  political  organization 
casting  over  1  per  cent  of  the  total  vote  at 
the  next  preceding  general  election,  shall  be 
eligible  to  office  or  have  the  right  to  vote  at 
all  elections,  unless  they  first  secure  308,640 
qualified  electors  to  si^n  their  county  and 
state  petitions,  respectively,  and  to  pledge 
themselves  to  support  the  candidates  so 
nominated.  In  any  case  the  fulfilment  of 
the  requirements  of  this  act  would  be  im- 
practicable, and  in  most  cases  impossible. 

That  cannot  be  called  an  election  or  the 
expression  of  the  popular  sentiment  where 
part  only  of  the  electors  have  been  allowed  to 
be  heard,  and  the  others,  not  being  guilty  of 
fraud  or  negligence,  have  been  excluded. 

Cooley,  Const.  Lim.  p.  775;  Fort  Dodge 
City  School  Dist.  v.  Wahkansa  Dist.  Twp.  17 
Iowa,  85 ;  Barry  y.Lauck,  5  Coldw.  588 ;  Mon- 
roe V.  Collins,  17  Ohio  St.  665;  Daggett  v. 
Hudson,  43  Ohio  St.  548, 54  Am.  Rep.  832;  Co- 
pen  V.  Foster,  12  Pick.  488,  23  Ani.  Dec.  632; 
Page  v.  Allen,  58  Pa.  345,  98  Am.  Dec.  272. 

Regulations  are  to  be  subordinate  to  the 
enjoyment  of  the  right,  the  exercise  of  which 
is  regulated.  The  right  must  not  be  im- 
paired by  the  regulation. 

Byler  v.  Asher,  47  111.  101 ;  Slate,  Wood, 
v.  Baker,  38  Wis.  88;  State  v.  Butts,  31 
Kan.  554;  Dells  v.  Kennedy,  49  Wis.  558,  3d 
Am.  Rep.  786;  Atty.  Gen.,  Conely,  v.  Detroit, 
78  Mich.  545,  7  L.  R.  A.  99 ;  Dams  v.  Haver- 
hill School  Dist.  44  N.  H.  308 ;  Cooley,  Const 
Lim.  p.  775. 

The  act  requiring  signers  to  pledge  them- 
selves to  vote  and  support  the  candidates 
nominated  in  the  petition  is  a  flagrant  vio- 
latior  of  the  secrecy  of  the  ballot  as  guaran- 
teed by  §  2,  art.  5,  of  the  Constitution,  and 
for  which  the  very  subject  of  the  act  pretends 
to  provide. 
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Cooky,  Const  Lim.  p.  760. 

Sections  6  and  7  of  the  act  passed  April 
18,  1892  (89  Ohio  Laws,  434),  as  amended 
April  8,  1898  (93  Ohio  Laws,  94) ,  grant  to  a 
citizen  or  class  of  citizens  privileges  which, 
upon  the  same  terms,  do  not  equally  belong 
to  all  citizens. 

Section  6  grants  privileges  to  some  citi- 
zens, viz,f  those  belonging  to  the  parties 
casting  more  thtm  1  per  cent  of  the  total  vote 
at  the  preceding  general  election,  which,  up- 
on the  same  terms,  are  not  equally  enjoyed 
by  other  citizens  of  like  qualincations,  as  to 
voting. 

Section  7  imposes  burdens  upon  a  class  of 
citizens,  viz,,  those  belonging  to  parties 
which  did  not  cast  1  per  cent  of  the  total 
vote  at  the  next  preceding  general  election, 
which  burdens  are  not  equally  shared  by  all 
citizens  of  like  qualifications. 

It  is  not  competent  for  the  legislature  to 
divide  those  polling  1  per  cent  of  the  total 
vote  at  the  next  preceding  general  election 
into  one  class,  and  those  polling  for  their 
candidates  on  the  head  of  their  ticket  for  a 
state  office  less  than  1  per  cent  of  the  total 
vote  at  the  next  preceding  general  election, 
into  another  class,  and  enact  one  law  grant- 
ing the  privilege  of  nominating  candidates 
by  certificates  of  nomination  to  the  former, 
and  another  act  imposing  the  burden  of  nom- 
inating  by  petition  on  the  latter. 

Costello  V.  Wyoming,  49  Ohio  St.  208;  Ea 
parte  Falk,  42  Ohio  St.  638 ;  Ayar*8  Appeal, 
122  Pa.  266,  2  L.  R.  A.  577 ;  Nichols  v.  Wal- 
ter, 37  Minn.  264;  State,  Richards,  v.  Ham- 
mer, 42  N.  J.  L.  436;  Bronson  v.  Oherlin,  41 
Ohio  St.  476,  52  Am.  Rep.  90. 

Mr.  BCahlon  Ronoh,  also  for  relator : 

In  all  cases  where  the  Constitution  has 
conferred  a  political  right  or  privilege,  and 
where  the  Constitution  has  not  particularly 
designated  the  manner  in  which  that  right  is 
to  be  exercised,  it  is  clearly  within  the  just 
and  constitutional  limits  of  the  legislative 
power  to  adopt  any  reasonable  and  uniform 
regulations  in  regard  to  the  time  and  mode 
of  exercising  that  right,  which  are  designed 
to  secure  and  facilitate  the  exercise  of  such 
right,  in  a  prompt,  orderly,  and  convenient 
manner.  Such  a  construction  would  afford 
no  warrant  for  such  an  exercise  of  legisla- 
tive power,  as,  under  the  pretense  and  color 
of  regulating,  should  subvert  or  injuriously 
restrain  the  right  itself. 

Oapen  v.  Foster,  12  Pick.  489,  23  Am.  Dec. 
632. 

The  present  state  legislature  amended  the 
election  law  to  provide  for  secrecy,  etc.,  by  in- 
serting into  §  7,  which  provides  for  nomina- 
tion by  petition,  these  words:  Such  nomi- 
nation papers  shall  contain  a  provision  to 
the  effect  that  each  signer  thereto  thereby 
pledges  himself  to  support  and  vote  for  the 
candidate  or  candidates  whose  nominations 
are  therein  requested. 

That  is,  the  title  of  the  statute,  which 
should  express  its  object  clearly,  is,  to  in- 
sure secrecy  of  the  ballot,  and  yet  in  the  7th 
section  of  the  same  statute  the  person  who 
asks  for  a  candidate  or  ticket  by  nomination 
papers  must  state  in  that  petition  that  he 
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pledges  himself  to  vote  for  the  candidate 
named  therein. 

If  these  provisions  can  stand  together, 
then  the  title  to  the  statute  is  a  fraud,  and 
the  pretended  claim  for  secrecy  is  also  a 
base  fraud  and  a  delusion. 

There  cannot  be  one  law  governing  the  Re- 
publican and  Democratic  parties  in  prima- 
ries and  elections,  and  another  to  control  the 
minor  parties,  whatever  they  may  be. 

The  safeguard  of  secrecy  is  thrown  around 
all  parties  which  at  the  next  preceding  elec- 
tion polled  more  than  1  per  cent  of  the  whole 
vote  cast,  but  the  same  law  forces  publicity 
and  pledges  on  any  party  which  casts  less 
than  1  per  cent  of  the  whole  vote.  This  i» 
certainly  an  unlawful  discrimination. 

Page  v.  Allen,  58  Pa.  338,  08  Am.  Dec, 
272;  Monroe  v.  Collins,  17  Ohio  St.  665.     - 

The  number  of  tickets  put  into  the  field 
can,  and  must,  be  left  to  the  discretion  and 
judgment  of  those  entitled  to  vote.  And 
this  discretion  and  judgment  will  not  often 
be  abused.  If  any  party,  no  matter  how 
small,  represents  a  just  and  vital  issue,  it 
should  be  given  the  privilege,  with  other  par- 
ties, to  maintain  it  on  equal  footing  with 
them.  If  it  represents  a  false  idea,  or  one 
of  prejudice  or  hate,  it  will  not  stand  long. 

Where  is  the  safeguard  to  our  freedom  of 
the  ballot  as  guaranteed  by  both  Ftate  and 
National  Constitutions,  if  encroachments 
such  as  now  stand  on  our  statute  books  are 
upheld  by  the  courts? 

If  parties  are  prohibited  by  these  laws 
from  getting  a  ticket  on  the  olScial  ballot 
they  must  either  vote  for  the  candidates  of 
one  of  the  old  parties  or  refrain  from  voting 
entirely.  This  is  disfranchisement  of  the 
citizen.      • 

Daggett  v.  Hudson,  43  Ohio  St  548,  54 
Am.  Rep.  832. 

Mr.  G.  T.  Ste'wart  also  for  relator. 

Messrs.  Charles  W.  Voorhees,  Fieri* 
sel  Smith,  and  William  J.  Ford,  for  de- 
fendants : 

A  writ  of  mandamus  will  not  ho  awarded 
in  the  absence  of  a  clear  legal  right  to  the 
object  sought. 

State,  Baen,  v.  Yeatman,  22  Ohio  St.  546. 

The  petition  fails  to  set  forth  the  fact  that 
the  nomination  paper  that  was  rejected  con- 
tains a  provision  to  the  effect  that  each  sign- 
er thereto  thereby  pledges  himself  to  support 
and  vote  for  the  cairaidate  or  candidates 
whose  nominations  are  therein  requested. 

The  Constitution  does  not  inhibit  this  reg- 
ulation. 

De  Walt  V.  Bartley,  146  Pa.  625;  SiaiSy 
Ransom,  v.  Black,  54  N.  J.  L.  446,  16  L.  R. 
A.  769. 

Mr.  F.  S.  Monnett,  Attorney  General,, 
also  for  defendants. 

Shanok,  J.,  delivered  the  opinion  of  the 
court: 

It  is  admitted  that  by  the  express  provi- 
sion of  the  act  of  April  8,  1898,  a  pledge  in 
a  nomination  paper  that  those  who  sign  it 
mil  vote  for  the  candidates  whoHC  nomina- 
tion is  requested  is  a  condition  to  their  right 
to  have  the  names  of  the  nominees  printed 
on  the  ballot.    If  the  prescribed  condition  is 
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valid,  thA  la^  does  not  enjbin  upon  the  de- 
fendants the  duty  of  performing  the  act 
which  the  relator  asks  us  to  command.  It  is 
said,  however,  that  the  provision  of  the  act 
which  prescribes  this  condition  is  void,  be- 
cause it  restricts  the  right  of  suffrage  as 
guaranteed  by  §§  1  and  2  of  article  5  of  the 
Constitution,  ordaining : 

*'Sec.  1.  Every  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  resident  of  the  state  one 
year  next  preceding  the  election,  and  of  the 
county,  township,  or  ward  in  which  he  re- 
sides such  time  as  may  be  provided  by  law, 
shall  have  the  qualifications  of  an  elector, 
and  be  entitled  to  vote  at  all  elections. 
''Sec.  2.  All  elections  shall  be  by  ballot." 
It  is  not  doubted  that  the  power  of  the 
legislature  over  the  subject  is  restricted  to 
laws  regulating  the  exercise  of  the  rlght^  nor 
that  such  laws  "must  be  reasonable,  uniform, 
and  impartial,  and  calculated  to  facilitate 
and  secure,  rather  than  to  subvert  ur  impede, 
the  exercise  of  the  right  to  vote."  The  im- 
plied limitation  wa^  so  defined  in  Monroe  v. 
{JoUins,  17  Ohio  St.  665,  and  its  enforcement 
is  obviously  a  judicial  duty,  to  the  end  that 
the  right  may  not  be  defeated  by  indirect 
means.  The  application  of  the  limitation  to 
this  enactment  is  the  subject  uf  contention. 
It  does  not  seem  to  be  doubted  that  the  pro- 
vision in  question  operates  uniformly  and 
impartially  on  all  political  parties  and  sec- 
tions of  voters.  Whatever  discrimination  it 
makes  is  on  account  of  numbers  solely.  It 
is  said,  however,  that  it  unreasonably  im- 
pedes the  exercise  of  the  right  to  vote  of  the 
«iections  of  voters  to  whom  it  applies.  In 
iState,  PUmmer,  v.  Poston,  58  Ohio  St.  620, 

42  L.  R.  A.  237,  we  decided  that  the  require- 
ment of  §  0,  that  certified  nominations  must 
represent  a  party  which  at  the  next  preced- 
ing election  had  polled  at  least  1  per  cent  of 
the  entire  vote  cast  in  the  state,  is  valid. 
This  was  in  view  of  the  alternatives  provid- 
ing for  procuring  nominations  on  the  ballot 
by  means  of  petitions  or  nomination  papers, 
and  of  every  voter  to  supply  the  names  of  all 
persons  for  whom  he  may  desire  to  vote, 
whether  nominees  of  any  party  or  not.  Ob- 
viously the  same  constitutional  considera- 
tions apply  to  the  requirement  as  to  the 
number  of  electors  who  shall  sign  nomina- 
tion papers.  The  pledge  required  by  the 
Amendment  now  under  consideration  is  a  pro- 
vision by  the  legislature  to  secure  good  faith 
on  the  part  of  the  electors  who  sign  such 
nomination  papers.  It  was  required,  in  view 
of  the  facts  that  at  the  preceding  election  six 
tickets  were  printed  upon  the  blanket  ballot, 
which  required,  to  secure  their  places  on  the 
ballot,  an  aggregate  of  more  than  102,000 
votes  at  the  prior  election,  or  signatures  to 
nomination  papers,  and  which  six  tickets  re- 
ceived at  the  election  an  aggregate  of  but 
16,321  votes.  One  nomination  paper  was 
signed  as  it  was  reouired  to  be,  by  more  than 
10,200  electors  for  the  nomination  of 
a  state  ticket,  which  at  the  election  re- 
ceived but  477  votes  in  the  entire  ?tate.  It 
can  hardly  be  necessary  to  say  that  it  is  not 

firacticable  for  the  state  to  provide  a  ballot 
arge  enough  to  afford  places  for  tickets  for 
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each  of  such  small  sections  of  its  voters,  ^ho 
number  more  than  a  million.  If  the  general 
assembly  is  without  power  to  enact  such  pro- 
visions as  will  maintain  the  practicability  of 
the  Australian  ballot,  it  must  have  been 
without  power  to  pass  the  act  of  April  18, 
1892,  which  provided  for  it;  and  the  denial 
of  the  validity  of  the  amendment  now  under 
consideration  is  a  denial  of  the  validity  of 
the  original  act.  "Diis  does  not  seem  to  con- 
flict with  the  views  of  counsel  for  the  relator, 
for  one  of  them,  after  speaking  of  the  elec- 
tion of  1897,  says:  "The  next  session  of  the 
general  assembly  witnessed  the  closing  plot 
of  a  revolution  in  the  voting  system  com- 
menced in  April,  1802,  and  concluded  in 
April,  1898."  In  view  of  the  uniformity  of 
the  d<3cisions  upon  the  subject  of  the  validity 
of  laws  providing  for  the  system,  the  general 
acquiescence  in  it,  and  the  number  of  cases 
in  which  we  have  enforced  it,  it  does  not 
now  seem  necessary  to  enter  upon  a  discus- 
sion of  the  general  subject. 

It  is  said  that  this  provision  of  the  act  de- 
stroys the  secrecy  of  tne  ballot.  The  secrecy 
of  the  ballot  is  not  preserved  or  required  by 
the  section  of  the  Constitution  which  ordains 
that  all  elections  shall  be  by  ballot.  In 
some  of  the  states  similar  constitutional  pro- 
visions are  carried  into  effect  by  statutes 
which  require  all  ballots  to  be  so  marked  as 
to  identify  the  persons  by  whom  they  are 
cast.  Nor  does  this  provision  require  any 
elector  to  disclose  his  purpose  with  reference 
to  the  character  of  his  vote,  unless  he  volun- 
tarily does  so  as  a  petitioner  on  a  nomina- 
tion paper.  The  act  merely  defines  the  oon- 
ditione  on  which  the  state  will  cause  tickets 
to  be  printed  upon  the  ballot,  leaving  every 
elector  entirely  tree  to  vote  a  ticket  that  has 
otherwise  acquired  a  place  on  th-3  ballot,  or 
to  supply  in  secrecy  the  names  of  the  persons 
for  whom  he  desires  to  vote,  or  become  a  pe- 
titioner by  giving  the  required  pledge. 

Nor  can  this  requirement  be  held  void  be- 
cause it  is  not  logically  consistent  with  the 
provisions  of  the  act  which  -prohibit  the 
marking:  or  exposing  of  his  ballot  by  an  elec- 
tor. The  original  act  and  its  amend- 
ments seem  to  be  the  result  of  a  very  sincere 
desire  of  the  legislature  to  prevent  the  repe- 
tition of  frauds  upon  the  elective  franchise 
which  were  notorious,  and  the  moral  coer- 
cion of  electors  which  some  believed  to  have 
been  practised.  Can  it  be  said  to  be  incon- 
sistent, in  an  act  passed  for  such  a  purpose, 
that  an  elector  is  forbidden  to  exnibit  or 
mark  his  ballot  for  the  purpose  of  showing 
that  he  has  complied  with  the  condition  upon 
which  he  is  to  receive  a  bribe,  and  a  petition- 
er is  required  to  give  such  pledge  as  to  his 
intention  as  will  show  that  he  signs  a  nom- 
ination paper  in  good  faith?  Moreover,  the 
logical  inconsistency  of  the  provisions  of  a 
statute  has  never  been  regarded  as  a  reason 
for  declaring  any  of  them  void.  Much  that 
is  said  in  the  briefs  of  counsel  and  most  of 
the  cases  cited  relate,  as  does  Monroe  v.  Col- 
lins, to  enactments  which  impede  and  re- 
strict the  exercise  of  the  right  to  vote.  The 
provisions  now  under  consideration,  defining 
the  conditions  under  which  the  state  will 
provide  tickets  and  thus  facilitate  the  exer- 
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cise  of  the  right,  and  leaving  to  every  elector 
an  opportunity  to  vote  according  to  his  pref- 
erence, are  within  the  power  of  the  l^isla^ 
ture.  In  view  of  the  evils  to  i>e,  rem^ied, 
and  the  ends  to  be  attained,  we  cannot  say 
that  any  of  them  is  unreasonable. 
Writ  refused. 

Spear,  Ch.  J.,  and  Bfinahallt  J.,  dissent. 


STATE  of  Ohio 

V, 

Harry  MARTIN,  alias  Jim  Anderson. 


( 


.Ohio. 


) 


*If  ImprlsoniBeiit  for  a  felony  Is  termi- 
nated by  an  unconditional  pardon,  it  is  not 
to  be  regarded  as  one  of  the  two  former  im- 
prisonments for  felony  required  by  f  7388-11, 
2  Bates's  Anno.  Stat.,  ^o  place  the  accused  in 
the  category  of  habitual  criminals. 

(November  20»  1898.) 

EXCEPTIONS  by  the  state  to  rulings  of 
the  Court  of  Common  Pleas  for  Frank- 
lin County  made  during  the  trial  of  an  in- 
dictment cliar^ing  defendant  with  ^rand  lar- 
ceny in  which  it  was  sought  to  secure  his  im- 
priBonment  as  an  liabitual  criminal.  Over- 
ruled, 

Statement  by  the  Court  i 

One  Martin  was  indicted  for  g^and  lar- 
ceny committed  on  the  22d  day  of  December, 
J  896.  The  indictment  also  charged  that  at 
the  December  term,  1877,  of  the  court  of 
common  pleas  of  Wayne  county,  the  defend- 
ant, as  Elbert  J.  Anderson,  had  been  con- 
victed of  the  crime  of  grand  larceny,  and  sen- 
tenced to  imprisonment  in  the  penitentiary, 
and  that  he  was  actually  imprisoned  in  the 
penitentiary  under  that  sentence,  and  that  at 
the  April  term,  1893,  of  the  common  pleas 
court  of  Franklin  oounty,  he  was  convicted 
and  sentence  to  the  penitentiary  for  bur- 
glary and  grand  larceny,  and  underwent  the 
imprisonment  imposed  by  the  sentence.  The 
defendant  specially  pleaded  in  bar  of  the  al- 
legations of  the  indictment  charging  him  ae 
an  habitual  criminal  that  on  the  25Ui  day  of 
June,  1879,  the  said  Elbert  J.  Anderson 
"was  given  an  unconditional  pardon  for  said 
conviction,  sentence,  and  imprisonment  by 
the  governor  of  Ohio."  A  demurrer  to  this 
plea  was  interposed  by  the  prosecuting  at- 
torney, and  overruled  by  the  court,  to  which 
ruling  the  prosecuting  attorney  excepted. 

Messrs.  F.  S.  Monnett,  Attorney  General, 
and  George  C.  Blankner,  for  the  State: 

The  pardon  relieved  defendant  of  the  en- 
tire penalty  incurred  by  his  offense,  but 
nothing  more. 

Mount  V.  Com.  2  Duv.  93. 

*HeAdnote  by  the  Court. 


NoTB. — For  enhanced  penalty  for  crimes  com- 
mitted by  habitual  offenders,  see  note  to  Re  Mil- 
ler (Mlcb.)  34  L.  R.  A.  398:  also,  with  respect 
to  the  constitutional  provision  against  cruel 
and  inusiial  punishments,  note  to  State,  Gar- 
vey,  V.  Wbltaker  (La.)  36  L.  R.  A.  579. 
43  L.  R.  A. 


Mr.  J.  E.  Sater,  for  defendant: 

Where  complete  power  to  pardon  is  con- 
ferred upon  the  executive,  it  may  be  doubted 
if  the  legislature  can  impose  restrictions  un- 
der the  name  of  rules  or  regulations. 

Cooley,  Const.  Lim.  6th  ed.  p.  138,  •118; 
Knapp  V.  Thomas^Z9  Ohio  St.  302,  48  Am. 
Rep.  462 ;  State,  Whiteman,  v.  Chase,  5  Ohio- 
St.  628;  Diehl  v.  Rodgers,  169  Pa.  316;  8if^ 
gleton  v.  State,  38  Fla.  297,  34  L.  R.  A.  251 ; 
State  V.  Sloss,  26  Mo.  291,  69  Am.  Dec.  467 ; 
State  V.  Mclntire,  69  Am.  Dec.  672,  note,  4& 
N.  C.  (1  Jones,  L.)  1. 

The  pardoninj^  power  of  the  governor  is 
subject  to  no  limitations  other  than  those 
found  in  the  Constitution,  and  the  consequen- 
ces attaching  to  a  pardon  granted  by  the  gov- 
ernor cannot  be  enlarged  or  curtailed  by 
legislative  enactment  or  judicial  construo- 
tion. 

1  Bishop  New  Crim.  L.  1892,  9  898,  definea 
pardon  as  "a  remission  of  guilt." 

Hay  V.  Tower  Division  Justices,  L.  R.  24 
Q.  B.  Div.  661 :  Leyman  v.  Latimer,  L.  R.  $ 
Exch.  Div.  16,  352.  13  Cox,  C.  C.  632,  14  Cox^ 
C.  C.  61 ;  Ex  parte  Garland,  4  Wall.  333,  IS 
L.  ed.  Z66;Hildreth  v.  Heath,  1  111.  App.  82; 
Edwards  v.  Com,  78  Va.  39,  49  Am.  Rep» 
377. 

Another  class  of  authorities  defines  par- 
don as  a  "remission  of  the  punishment  of 
guilt." 

Bishop  sustains  the  reasoning  and  theory 
of  the  Edtoards  Case  and  disapproves  of  the 
doctrine  announced  in  Mount  v.  Com,  2  Duv. 
93. 

The  doctrine  of  the  Garland  Case  was  but 
a  reiteration  of  that  previously  announced 
by  the  Supreme  Court  of  the  United  States. 

Armstrong's  Foundry  v.  United  States,  6 
Wall.  766,  18  L.  ed.  882;  Knote  v.  United 
States^  96  U.  S.  149,  24  L.  ed.  442;  Lilly^ 
Abridgment,  270,  quoted  in  Ex  parte  Hunt, 
10  Ark.  288 ;  6  Bacon,  Abr.,  title  Pardon,  sub. 
H.  I 

The  Ohio  law  relating  to  the  effect  of  a 

Sardon    follows    the    Garland   and   Knote^ 
ases, 

Knapp  V.  Thomas,  39  Ohio  St.  381,  48  Am. 
Rep.  462. 

The  pardon  makes  ''the  offender  a  new 
man."    A  new  man  is  an  innocent  man. 

17  Am.  Jb  Eng.  Enc.  Law,  p.  326;  Single- 
ton V.  State,  38  Fla.  297,  34  L.  R.  A.  261 ; 
Diehl  V.  Rodgers,  169  Pa.  316;  State  v.  Fo- 
ley, 16  Nev.  64.  37  Am.  Rep.  458;  Carlisle  v. 
United  States,  16  Wall.  147,  21  L.  ed.  426;  4 
Bl.  Com.  p.  402 ;  United  States  v.  McKee,  4 
Dill.  128 ;  Cooley,  Const.  Lim.  6th  ed.  p.  1^. 

Pardoned  crimes  should  not  be  taken  into 
consideration  in  applying  the  habitual 
criminal  act. 

Edwards  v.  Com,  78  Va.  39,  49  Am.  Rep. 
377 ;  Com,  v.  Morrow,  9  Phila.  683. 

Per  Curiam: 

It  is  provided  in  {  7388-11, 2  Bates's  Anno. 
Stat.,  that  "every  person  who,  after  having 
been  twice  convicted,  sentenced,,  and  impris- 
oned in  some  penal  institution  f>r  felony, 
whether  committed  heretofore  or  hereafter, 
and  whether  committed  in  this  state  or  else- 
where within  the  limits  of  the  United  States- 
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of  America,  shall  be  conyicted,  sentenced, 
and  imprisoned  in  the  Ohio  penitentiary  for 
felony  hereafter  committed,  -shall  be  deemed 
and  taken  to  be  an  habitual  criminal,  and  on 
the  expiration  of  the  term  for  which  he  shall 
be  so  sentenced,  he  shall  not  be  discharged 
from  imprisonment  in  the  penitentiary,  but 
shall  be  detained  therein  for  and  during  his 
natural  life,"  etc.  The  question  presented 
by  the  exception  is  whether  a  former  convic- 
tion and  imprisonment  for  a  felony,  on  ac- 
count of  which  the  governor  has  granted  an 
unconditional  pardon,  may  be  regarded  as 
one  of  the  former  convictions  necessary  to 
place  the  accused  in  the  category -of  habitual 
criminals,  as  defined  by  the  act.  It  may  be 
that  the  criminal  habit  is  as  certainly  in- 
dicated by  the  commission  of  felonies  for 
whidi     unconditional    pardons    have    been 


granted  as  by  those  whose  penalties  have 
been  suffered  to  the  end.  But  wc  must  pre- 
sume that  the  legislature  enacted  this  sec- 
tion intending  that  the  language  should  be 
construed  according  to  the  commonly  re- 
ceived view  as  to  the  effect  of  a  pardon.  That 
view  with  reference  to  legislation  of  this 
character  is  that:  "If  a  second  offense  is 
made  by  statute  more  heavily  punishable 
than  the  first,  then,  if  the  first  is  pardoned, 
it  is  obliterated.  The  consequence  of  which 
is  that  a  like  offense  afterward  committed  is 
not  a  second,  and  is  punishable  only  as  a 
first"  1  Bishop,  New  Crim.  L.  §  919;  Ed- 
ivards  v.  Com,  78  Va.  39,  49  Am.  Rep.  377. 
The  case  of  Mount  v.  Com,  2  Duv.  93,  has  not 
been  .accepted  as  a  correct  statement  of  the 
law. 

Exception  overruled. 
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Pardon  ARMINGTON 


Julius  PALMER    et  al. 


Gardiner  C.  SIMS 

V. 

SAME. 


( 


.B.  L 


) 


1.  Am  Injunction  asalnst  the  ipvronsfnl 
aaanmptlon  nnd  use  by  m  eorpomtlon 

of  tbe  name  of  an  Individual,  or  of  another 
corporation,  may  be  granted  In  a  suit  by  the 
owner  of  the  name  without  the  intervention 
of  the  state,  If  there  la  no  statute  to  the  con- 
trary. 

2.  A  suit  to  restrain  the  use  of  Its  name 
by. a  corporation  is  not  In  effect  a  suit  to 
annul  the  corporation,  which  must  be  brought 
by  the  state. 

Sm  A  corporation  wbicb  etlll  has  assets 
consisting  of  acconnts,  bills,  and  notes  re- 
ceivable, which  were  excepted  from  a  sale*  of 
the  remainder  of  the  corporate  property,  can, 
without  showing  actual  damage,  restrain  the 
use  of  Its  name  by  another  corporation  which 
has  purchased  the  plant  and  is  continuing  the 
business  of  the  former. 

4.  The  absence  of  frandnlent  Intent  is 
no  defense  to  a  corporation  In  a  suit  for 
wrongfully  assuming  and  using  a  name  be- 
longing to  another. 

6.  A  purchase  of  the  plant,  machinery, 
stock,  and  such  ylslble  property  of  a  manu- 
facturing corporation,  although  It  carries  the 
right  to  Dse  the  name  of  the  articles  manu- 
factured, does  not  give  the  purchaser  the  right 
to  take  the  name  of  the  corporation. 

H.  A  Tote  of  a  corporation  ipvhlch  is 
purely  voluntary  and  without  considera- 
tion, to  give  the  use  of  the  corporate  name  to 


a  new  corporation  which  has  preylously  pur* 
chased  the  plant  of  the  former,  Is  Ineffectual 
as  against  a  minority  who  do  not  consent. 

(December  27,  1898.) 

SUITS  to  enjoin  defendants  from  using  a 
name  which  was  alleged  to  be  an  unlaw- 
ful interference  with  the  rights  of  complain- 
ants.    Judgment  for  complainants. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Archibald  C.  Matteson  and 
Amasa  M.  Eaton,  for  complainants: 

The  illegal  use  of  a  corporate  name  will 
be  restrained  b^  a  court  of  equity  upon  the 
principles  applicable  to  trademark  cases. 

Putnam  v.  Sweet,  1  Chand.  (Wis.)  286; 
Newby  V.  Oregon  C.  R.  Co.  Dcady,  609; 
Holmes,  D.  d  H.  v.  Holmes,  B.  d  A.  Mfg.  Co. 
37  Conn.  278,  9  Am.  Hep.  324;  Merchant 
Bkg.  Co.  V.  Merchants*  Joint  iSioqk  Bank, 
L.  R.  9  Ch.  Div.  560;  Massam  v.  Thorley's 
Cattle  Food  Co.  L.  R.  14  Ch.  Div.  748; 
Owirdian  Fire  d  Life  Assur.  Co.  v.  Guar- 
dian d  General  Ins.  Co.  43  L.  T.  N.  S.  791 ; 
William  Rogers  Mfg.  Co.  v.  Rogers  d  8.  Mfg. 
Co.  11  Fed.  Rep.  496;  Goodyear  Rubber  Co, 
V.  Goody  ear's  Rubber  Mfg.  Co.  21  Fed.  Rep. 
276;  Celluloid  Mfg.  Co,  v.  Cellonite  Mfg.  Co. 
32  Fed.  Rep.  94;  Farmers*  Loan  d  T.  Co.  v. 
Farmers*  Loan  d  T,  Co.  21  Abb.  N.  C.  104; 
LePage  Co.  v.  Russia  Cement  Co.  5  U.  S. 
App.  112,  51  Fed.  Rep.  941,  2  C.  C.  A.  555, 
17  L.  R.  A.  354;  Saunders  v.  Sun  Life  Assur. 
Co.  [1894]  1  Ch.  537;  DeLong  v.  De- 
Long  Hook  d  Eye  Co.  10  Misc.  577; 
William  Rogers  Mfg.  Co.  v.  R,  W,  Rog- 
ers Co.  66  Fed.  Rep.  56;  Chas.  8. 
Biggins  Co.  v.  Higgins  Soap  Co.  144  N. 
Y.  462,  27  L.  R.  A.  42 ;  Investor  Pub.  Co.  v. 
Dobinson,  72  Fed.  Rep.  603;  R.  W,  Rogers 
Co.  V.  Wm.  R^qers  Mfg.  Co.  35  U.  S.  App. 
843,  70  Fed.  Rep.  1017,  17  C.  C.  A.  576;   1 


Note. — The  rights  of  corporations  In  respect 
to  names,  which  are  very  elaborately  considered 
In  the  briefs  and  opinion  In  the  aboye  case,  are 
also  considered  In  the  following  cases  In  this 
series.  American  Order  of  8.  C.  v.  Merrill 
(Mass.)  8  L.  R.  A.  820;  International  Trust  Co. 
43  L.  R.  A. 


y.  International  I^an  A  T.  Co.  (Mass.)  10  L. 
R.  A.  758 ;  Chas.  S.  HlgglnS  Co.  y.  Hlgglns  Soap 
Co.  rN.  Y.)  27  L.  R.  A.  42 :  Grand  Lodge.  A.  O. 
U.  W.  y.  Graham  (Iowa)  SI  Xi.  R.  A.  133;  and 
Supreme  Lodge  K.  of  P.  y.  Improyed  Order  K. 
of  P.  (Mich.)  38  L.  R.  A.  6.18. 


^ 


Rhode  l8LAin>  Sufbevb  Coubt. 


Dbc., 


Thomp.  Corp.  §  296;  Boone,  Corp:  §  32;  2 
High,  Inj.  3d  ed.  §  907;  1  Morawetz,  Priv. 
€orp.  2d  ed.  §§  296,  357;  Angell  &  A.  Corp. 
11th  ed.  432,  433;  Plant  Seed  Co,  y.  Michel 
Plant  d  Seed  Co.  23  Mo.  App.  579. 

If  the  corporation  refuses  to  bring  suit,  a 
stockholder  may  bring  it,  making  sudi  cor- 
poration a  party  defendant. 

Newby  V.  Oregoti  C.  R.  Co,  Deady,  609. 

Under  a  statute  forbidding  the  carrying 
on  of  the  business  of  banking  by  a  foreign 
corporation  under  a  name  previously  in  use 
by  a  domestic  corporation,  the  proper  party 
to  petition  for  injunction  is  the  paity  ag- 
grieved, i.  0.  the  domestic  corporation. 

International  Trust  Co.  v.  International 
Loan  d  T.  Co.  153  Mass.  271,  10  L.  R.  A.  758. 

The  question  whether  the  names  are  so 
nearly  identical  as  to  mislead  mu^t  be  set- 
tled by  the  application  of  the  principles 
which  apply  to  analogous  cases  respecting 
trademarks. 

Ihid.;  Farmers*  Loan  d  T.  Co.  v.  Farmers* 
Loan  d  T.  Co.  21  Abb.  N.  C.  104;  Reeves  v. 
Denioke,  12  Abb.  Pr.  N.  S.  92. 

It  is  fraud  on  a  person  who  has  estab- 
lished a  trade  and  carried  it  on  under  a 
given  name  that  some  other  person  should 
assume  the  same  name. 

Lee  V.  Haley,  L.  R.  5  Ch.  155;  Clark 
Thread  Co.  v.  Armitage,  67  Fed.  Rep.  896, 
45  U.  S.  App.  62,  74  Fed.  Rep.  936,  21  C.  C. 
A.  178. 

Demand  upon  the  party  committing  the 
wrong  to  cease  doing  so,  before  proceeding 
ajBfainst  such  a  party  by  a  bill  for  an  injunc- 
tion, is  not  necessary  if  it  is  plain  that 
it  would  be  of  no  avaiL 

Bretcer  v.  Proprietors  of  Boston  Theatre 
Co.  104  Mass.  378;  Mussina  v.  Qoldthwaite, 
34  Tex.  125,  7  Am.  Rep.  281 ;  Heath  v.  EHe 
R.  Co.  8  Blatchf.  347;  Rogers  v.  Lafayette 
Agri,  Works,  52  Ind.  296;  Brinckerhoff  v. 
Bostu)ick,  88  N.  Y.  52;  Currier  v.  New  York, 
W.  8.  d  B.  R.  Co.  35  Hun,  355;  Eaton  v. 
Robinson,  18  R.  I.  396;  Loftus  v.  Farmers* 
Shipping  Asso.  8  S.  D.  201 ;  Ziegler  v.  Lake 
Street  Elev.  R.  Co.  46  U.  S.  App.  242,  76 
Fed.  Ren.  662,  22  C.  C.  A.  465. 

Intending  incorporators  may  be  prevented 
by  injunction  from  using  a  name  similar  to 
that  of  a  corporation  already  in  existence. 

Hendriks  v.  Montagu,  h:  R.  17  Ch.  Div. 
638;  Tussaud  v.  Tussaud,  62  L.  T.  N.  S.  633. 

A  charter  may  be  refused  upon  the  ground 
that  the  name  applied  for  is  too  much  like 
the  name  of  a  corporation  already  in  exis- 
tence. 

First  Preshy.  Church,  2  Grant,  Cas.  240; 
Re  Sons  of  Progress,  14  W.  N.  C.  31 ;  Ex 
parte  Walker,  1  Tenn.  Ch.  97. 

Should  the  Armin^ton  &  Sims  Engine 
Company  procure  a  dissolution  of  its  char- 
ter, these  complainants  would  have  the  right 
to  resume  the  same  business,  in  their  own 
names,  theretofore  carried  on  by  the  Arm- 
ington  A  Sims  Engine  Company,  and  to  au- 
thorize others  to  use  it. 

McCardel  v.  Peck,  28  How.  Pr.  120.  See 
also  Holmes,  B.  d  H.  v.  Holmes,  B.  d  A.  Mfg. 
Co.  37  Conn.  278,  9  Am.  Rep.  324. 

Where  one  trader  has  taken  a  substantial 
part  of  another's  trademark  or  tradename, 

43  L.  R.  A. 


the  onus  of  proving  that  purchasera  would 
not  be  deceived  rests  upon  the  former. 

Orr  Etoing  v.  Johnston,  L.  R.  13  Ch.  Div. 
434,  40  L.  T.  N.  S.  307 ;  Johnston  v.  Orr  Buy- 
ing, L.  R.  7  App.  Cas.  219;  Ford  v.  Foster, 
L.  R.  7  Ch.  611;  Singer  Mfg.  Co.  v.  Wilson, 
L.  R.  2  Ch.  Div.  434,  Reversed  in  L.  R.  3 
App.  Cas.  376. 

yo  one  engaged  in  business,  whether  an 
individual,  copartnership,  association,  or 
corporation,  can  use  his  own  name  with  the 
intention  or  result  of  injuring  another  or 
imposing  upon  the  public. 

Sykes  v.  Sykes,  3  Bam.  &  C.  541 ;  Croft  v. 
Day,  7  Beav.  84;  Holloway  v.  Hollotoay,  13 
Beav.  209;  Clark  v.  Clark,  25  Barb.  76; 
Howe  V.  Howe  Mach.  Co.  50  Barb.  236;  De 
Youngs  V.  Jung,  7  Misc.  56. 

No  maker  of  Armington  &  Sims  engines, 
except  Armington  &  Sims  themselves  or 
their  authorized  successor,  can*  hold  himself 
out  to  the  world  as  being  Armington  & 
Sims. 

Wotherspoon  v.  Currie,  L.  R.  5  H.  L. 
508 ;  Singer  Mfg.  Co.  v.  Wilson,  L.  R.  3  App. 
Cas.  376;  Massam  v.  Thorley*s  Cattle  Food 
Co.  L.  R.  14  Ch.  Div.  748. 

Everyone,  irrespective  of  any  question  of 
damages  has  a  right  to  the  exclusive  use  of 
his  own  name  in  the  honest  pursuit  of  hU 
own  business. 

Reeves  v.  Denicke,  12  Abb.  Pr.  N.  S.  992 ; 
Meneely  v.  Meneely,  62  N.  Y.  427,  20  Am. 
Rep.  489 ;  McLean  v.  Fleming,  96  U.  S.  245, 
24  L.  ed.  828 ;  Johnston  v.  Orr  Eu>ing,  L.  R. 
7  App.  Cas.  219;  Browne,  Trademarks,  3d 
ed.  §  608. 

Neither  injury  to  the  complainant  nor  ac* 
tual  fraud  is  necessary  to  entitle  him  to  re- 
lief. 

Davis  V.  Kendall,  2  R.  I.  566;  Glenny  ▼. 
Smith,  2  Drew.  &  S.  476;  Holmes,  B.  d  R, 
V.  Holmes  B.  d  A.  Mfg.  Co.  87  Conn.  278,  9 
Am.  Rep.  324;  Meriden  Britannia  Co.  v. 
Parker,  39  Conn.  450,  12  Am.  Rep.  401; 
Hookham  v.  Pottage,  L.  R.  8  Ch.  91 ;  LePage 
Co.  V.  Russia  Cement  Co.  5  U.  S.  App.  112, 
51  Fed.  Rep.  941,  2  C.  C.  A.  555,  17  L.  R.  A. 
354 ;  Saunders  v.  Sun  Life  Assur.  Co.  [1894] 

1  Ch.  537. 

Ignorance  of  the  complainant's  rights,  and 
absence  of  intention  to  defraud,  on  the  part 
of  th«  respondent,  are  immaterial. 

Coffeen  v.  Brunton,  4  McLean,  516;  Davis 
V.  Kendall,  2  R.  I.  566;  Peterson  v.  Hum- 
phrey, 4  Abb.  Pr.  394 ;  Dale  v.  Smithson,  12 
Abb.  Pr.  237;  Carter  v.  Carlilc,  31  Beav. 
292 ;  Edelsten  v.  Edelsten,  1  DeG.  J.  &  S. 
185. 

Equity  will  restrain  the  wrongdoer  by  in- 
junction, upon  the  grounds  of  protection  of 
the  complainant  in  the  exercise  of  a  legal 
right,  the  suppression  of  fraud,  the  preven- 
tion of  irreparable  mischief,  or  the  mislead- 
ing of  the  public. 

Croft  V.  Day,  7  Beav.  84;  Amoskeag  Mfg. 
Co.  V.  Spear,  2  Sandf.  599 ;  Olenny  v.  Smith, 

2  Drew.  &  S.  476;  Holmes,  B.  d  H.  v. 
Holmes,  B.  d  A.  Mfg.  Co.  37  Conn.  278,  9 
Am.  Rep.  324. 

The  remedy  against  the  illegal  or  fraudu- 
lent use  of  complainant's  name  is  by  injuno- 
tion. 
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Crofi  Y,  Day,  7  Beav.  84;  Amoakeag  Mfg. 
Co.  V.  Spear,  2  Sandf .  599 ;  Eolloway  v.  Hoi- 
loway,  13  Beav.  209;  Wotherspoon  v.  Ourrie, 
L.  K.  5  H.  L.  508;  Thompson  v.  Montgom- 
ery, li.  R.  41  Ch.  Div.  36;  Rtissui  Cement  Co. 
V.  LePage,  147  Mass.  206;  Broum  Chemical 
Vo.  V.  Meyer,  139  U.  S.  540,  35  L.  ed. 
247 ;  Pillsbury  v.  Pillsbury -Washburn  Flour 
Mills  Co.  24  U.  S.  App.  395,  64  Fed.  Rep. 
841,  12  C.  C.  A.  432;  Clark  Thread  Co.  v. 
Armitage,  67  Fed.  Rep.  896 ;  Klotz  v.  Hecht, 
73  Fed.  Rep.  822;  Investor  Pub.  Co.  v.  Dob- 
inson,  72  Fed.  Rep.  603. 

No  one  by  dressing  in  another  man's  gar- 
ments, or  by  assuming  another  man's  name, 
shall  be  allowed  to  deprive  the  other  of  the 
gain  or  fame  to  which  he  is  fairly  entitled. 

Knott  V.  Morgan,  2  Keen,  213;  Croft  v. 
Day,  7  Beav.  84;  Howard  v.  Henriques,  3 
Sandf.  725;  Marsh  v.  Billings,  7  Cush.  322, 
64  Am.  Dec.  723;  Christy  v.  Murphy,  12 
How.  Pr.  77;  Colton  v.  Thomas^  2  Brewst. 
(Pa.)  308;  Meyer  v.  Dr.  B.  L.  Bull  Vegeta- 
ble Medicine  Co.  18  U.  S.  App.  372,  58  Fed. 
Rep.  884,  7  C.  C.  A.  558;  Broum  Chemical 
Co.  V.  Meyer,  139  U.  S.  540,  35  L.  ed.  247 ; 
CoaU  V.  Merrick  Thread  Co.  149  U.  S.  562, 
37  L.  ed.  847. 

Where  one  palms  off  his  own  manufac- 
ttu'es  as  those  of  another,  he  may  be  enjoined. 

HoUoway  v.  Holloway,  13  Beav.  209; 
Wotherspoon  v.  Currie,  L.  R.  5  H.  L.  508; 
Radde  v.  tforman,  L.  R.  14  Eq.  348;  Hirst  v. 
Denham,  L.  R.  14  Eq.  542;  Hookham  v.  Pot- 
tage, L.  R.  8  Ch.  91 ;  Singer  Mfg.  Co.  v.  Wil- 
son, L.  R.  2  Ch.  Div.  434,  L.  R.  3  App.  Cas. 
376;  Siegert  v.  Findlater,  L.  R.  7  Ch.  Div. 
801 ;  Braham  v.  Beachim,  L.  R.  7  Ch.  Div. 
848 ;  Metzler  v.  Wood,  L.  R.  8  Ch.  Div.  606 ; 
Orr  EuHng  v.  Johnston,  L.  R.  13  Ch.  Div. 
434;  Johnston  v.  OrrEioing,lj.B..  7  App. Cas. 
219;  McLean  v.  Fleming,  96  U.  8.  245,  24 
L.  ed.  828;  Somerville  v.  Schembri,  L.  R.  12 
App.  Cas.  453;  Celluloid  Mfg.  Co.  v.  Cello- 
nite  Mfg.  Co.  32  Fed.  Rep.  94 ;  Thompson  v. 
Montgomery,  L.  R.  41  Ch.  Div.  Z^7 ;  Lawrence 
Mfg.  Co.  V.  Tennessee  Mfg.  Co.  138  U.  S. 
537,  34  L.  ed  997;  Chadwick  v.  Covell,  151 
Mass.  190,  6  L.  R.  A.  839 ;  Genesee  Salt  Co. 
r.  Bumap,  67  Fed.  Rep.  534,  43  U.  S.  App. 
243,  73  Fed.  Rep.  818;  Buck's  Stove  d  Range 
Co.  y.  Kiechle,  76  Fed.  Rep.  758. 

The  goodwill  of  a  copartnership  or  of  a 
corporation  is  an  asse^  or  property,  may  be 
aola,  etc.,  and  will  be  protected  in  equity. 

Williams  v.  WiUon,  4  Sandf.  Ch.  379 ; 
Wedderbum  ▼.  Wedderbum,  22  Beav.  84; 
Remick  v.  Emig,  42  111.  342;  Peltz  v.  Eich- 
ele,  62  Mo.  171;  Sheppard  v.  Boggs,  9  Neb. 
257 ;  Beebe  v.  Hatfield,  67  Mo.  App.  609 ; 
Washburn  v.  National  Wall  Paper  Co.  61  U. 
8.  App.  380,  81  Fed.  Rep.  17. 

An  assignment  by  a  member  of  a  manu- 
facturing firm  of  all  his  right,  title,  and  in- 
terest in  and  to  the  business  and  its  assets, 
profits,  and  emoluments,  without  making 
any  mention  of  any  trademark  or  tradename, 
is  not  enough  to  show  a  relinquishment  by 
the  assignor  of  his  right  to  use  his  own  name 
in  oonnection  with  similar  manufactures, 
afterwards  made  by  him. 

Hazelton  Boiler  Co.  t.  Hazelton  Tripod 
Boiler  Co.  137  lU.  231,  142  111.  494. 
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Goodwill  is  not  included  in  such  terms  aa 
partnership  property,  credits  and  effects, 
nor  stock  and  effects. 

Hall  V.  Hall,  20  Beav.  139;  Howe  v.  Sear- 
ing, 19  How.  Pr.  14;  Reeves  v.  Denicke,  12 
Abb.  Pr.  N.  S.  92. 

In  the  absence  of  express  power  corpora- 
tions cannot  sell,  transfer,  nor  assign  their 
•franchises. 

Coe  V.  Columbus  P.  d  I.  R.  Co.  10  Ohio  St, 
372,  75  Am.  Dec.  518;  Atkinson  v.  Marietta 
ds  C.  R.  Co.  15  Ohio  St.  21;  Com.  v.  Smith, 
10  Allen,  448,  87  Am.  Dec.  672;  Richardson 
V.  Sibley,  11  Alien,  65;  Pullan  v.  Cincinnati 
d  C.  Air-Line  R.  Co.  4  Biss.  35;  Carpenter 
V.  Black  Hawk  Cold  Min.  Co.  C5  N.  Y.  43 ; 
State  V.  Morgan,  28  La.  Ann.  482;  Fietsam 
V.  Hay,  122  111.  293. 

The  right  to  be  a  corporation  by  a  particu- 
lar name  is  a  franchise. 

Hazelton  Boiler  Co.  v.  Hazelton  Tripod 
Boiler  Co.  137  111.  231;  Paulino  v.  Portu- 
guese Ben.  Asso.  18  R.  I.  165,  20  L.  R.  A. 
272. 

The  franchises  of  a  corporation  cannot  be 
sold,  leased,  mortgaged,  nor  taken  on  execu- 
tion. 

2  Morawetz,  Priv.  Corp.  {  929;  Hall  v. 
Sullivan  R.  Co.  Brun.  Coll.  Cas.  613,  2  Redf. 
Am.  Ry.  Cas.  621 ;  Atkinson  v.  Marietta  d 
C.  R.  Co.  15  Ohio  St  21 ;  Wood  v.  Bedford  d 

B.  R.  Co.  8  Phila.  94;  Hays  v.  Ottawa,  0. 
d  F.  R.  Valley  R.  Co.  61  111.  422;  Black  v. 
Delaware  d  R.  Canal  Co.  24  N.  J.  Eq.  455; 
Middlesex  R.  Co.  v.  Boston  d  0.  R.  Co.  116 
Mass.  347 ;  Randolph  v.  Lamed,  27  N.  J.  Eq. 
557;  Thomas  v.  West  Jersey  R.  Co.  101  U. 
S.  71,  25  L.  ed.  950. 

Messrs.  Comstook  A  Gardner,  for  re- 
spondents : 

A  suit  to  enjoin  the  use  of  a  certain  name 
by  a  legally  organized  corporation  can  only 
be  maintained  when  brought  by  or  in  behalf 
of  the  state. 

Paulino  v.  Portuguese  Ben.  Asao.  18  R.  I. 
165,  20  L.  R.  A.  272. 

A  charter  of  incorporation  obtained  by 
fraud  remains  valid  until  the  state  has  elect- 
ed to  set  it  aside,  and  the  rescission  must  be 
declared  judicially  and  a  proceeding  insti- 
tuted for  that  purpose  by  a  proper  govern- 
ment officer. 

2  Morawetz,  Priv.  Corp.  9|  769,  938,  1040; 
Rice  V.  National  Bank  of  tlie  Common- 
wealth,  126  Ma^s.  300. 

The  right  to  use  a  name  of  a  corporation 
selected  and  conferred  in  accordance  with 
the  provision  of  the  law  cannot  be  taken 
away  at  the  suit  of  private  parties. 

Boston  Rubber  Shoe  Co.  v.  Boston  Rubber 
Co.  149  Mass.  436;   American  Order  of  S. 

C.  V.  MerHll,  151  Mass.  558,  8  L.  R.  A. 
320. 

The  same  principles  of  law  must  be  ap- 
plied to  this  bill  brouffht  by  a  private  party 
to  prevent  the  use  of  a  corporate  name  as 
would  be  applied  to  a  bill  brought  to  re- 
strain the  use  of  a  firm  or  trade  name,  and 
these  principles  and  these  alone  have  been 
applied  to  every  cause  of  this  character 
brought  by  private  parties. 

Holmes,  B.  d  H.  v.  Holmes,  B.  d  A.  Mfg. 
Co.  37  Conn.  278,  9  Am.  Rep.  324;  Celluloid 
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Mfg,  Co,  V.  CeUonite  Mfg.  Co,  32  Fed.  Rep. 
94;  NeiDhy  v.  Oregon  C.  R.  Co.  Deady,  609; 
Churton  v.  Douglas,  28  L.  J.  Ch.  N.  S.  841; 

I  Thoinp.  Corp.  §  290. 

All  that  tlie  public  demands  is,  that  when 
it  orders  an  engine  of  this  Armington  & 
Sims  Company  it  shall  get  the  machine 
which  has  for  fifteen  years  been  known  as 
the  Armington  &  Sims  engine;  and  as  the 
bill  does  not  intimate  a  doubt  of  this  it  can- 
not be  maintained  on  the  ground  that  the 
public  is  misled  or  defrauded. 

26  Am.  &  Eng.  Enc.  Law,  p.  260 ;  Holmes, 
B.  d  H,  F.  Holmesy  B.  d  A,  Mfg.  Co.  37  Conn. 
278,  9  Am.  Rep.  324 ;  Carmichel  v.  Latimer, 

II  R.  I.  395,  23  Am.  Rep.  481 ;  Leather  Cloth 
Co.  V.  American  Leather  Cloth  Co.  11  H.  L. 
Gas.  523;  Hall  v.  Barrows,  4  DeO.  J.  A  S. 
160;  Kidd  v.  Johnson,  100  U.  S.  617,  25  L. 
ed.  769;  Oakes  v.  Tonsmierre,  49  Fed.  Rep. 
447 ;  Condy  v.  Mitchell,  37  L.  T.  N.  S.  766. 

That  proprietary  right  which  a  miin  has 
in  his  name  or  in  any  name  as  the  designa- 
tion of  a  business  carried  on  by  him  is  as- 
signable, and  will  pass  with  the  sale  of  such 
business  even  under  a  general  assignment 
for  the  benefit  of  creditors. 

Chas.  8.  Higgint  Co.  v.  Biggins  Soap  Co. 

144  N.  Y.  462,  27  L.  R.  A.  42 ;  Snyder  Mfg. 
Co.  V.  Snyder,  54  Ohio  St.  86,  31  L.  R.  A. 
657;  Hegeman  v.  Hegeman,  8  Daly,  1;  Hall 
V.  BarrotDS,  4  DcG.  J.  ft  S.  166;  Witthaus  v. 
Braun,  44  Md.  303;  Banks  ▼.  Oihson,  34 
Beav.  666;  Dixon  Crucible  Co.  v.  Ouggen- 
heim,  2  Brewst.  (Pa.)  321 ;  Hoxie  v.  Chancy, 

145  Masa.  592;  Pepper  v.  Lahrot,  8  Fed.  Rep. 
29;  Kidd  Y.  Johnson,  100  U.  S.  617,  25  L.  ed. 
769;  Booth  v.  Jarrett,  62  How.  Pr.  169. 

When  an  inventor  or  first  maker  of  an 
article  who  gives  his  name  to  such  article 
has  caused  the  article  to  be  so  associated 
with  the  name  given  to  it  that  it  has 
ceased  to  indicate  him  as  the  manufacturer 
of  the  goods,  and  his  peculiar  skill  and 
character,  and  come  to  mean  the  goods  of  a 
particular  type  made  at  a  particular  factory 
or  by  a  particular  process,  such  name  may 
be  used  by  the  successor  in  business  of  the 
original  inventor,  or  by  any  person  who  has 
the  legal  right  to  manufacture  such  article. 

26  Am.  &.  Eng.  Enc.  Law,  p.  260 ;  McLean 
f.  Fleming,  96  U.  S.  245,  24  t.  ed.  828;  Jen- 
nings V.  Johnson,  37  Fed.  Rep.  364;  Croft  v. 
Day,  7  Beav.  84 ;  Singer  Mfg.  Co.  v.  Stanage, 
6  Fed.  Rep.  279;  Singer  Mfg.  Co.  v.  Riley, 
11  Fed.  Rep.  706;  Goodyear  India  Rubber 
Glove  Mfg.  Co.  v.  Goodyear  Rubber  Co.  128 
U.  S.  698,  32  L.  ed.  535 ;  Leclanche  Battery 
Co.  V.  Western  Electric  Co.  23  Fed.  Rep. 
276;  Wheeler  d  Wilson  Mfg.  Co.  v.  Shakes- 
pear,  39  L.  J.  Ch.  N.  S.  30;  Brill  v.  Singer 
Mfg.  Co.  41  Ohio  St.  127,  52  Am.  Rep.  74; 
Frazerv.  Frazer  Lubricator  Co.  121  111.  147. 

The  right  to  the  exclusive  use  of  a  trade- 
mark (if  such  exclusive  right  exists)  is  in- 
separable from  the  right  to  make  and  sell 
the  article  which  it  has  been  appropriated 
to  designate.  It  ma^  be  abandoned  if  the 
business  of  the  proprietor  is  abandoned.  It 
may  become  identined  with  the  place  where 
the  article  is  manufactured. 

Atlantic  Mill,  Co,   v.   Robinson,   20   Fed. 
Rep.  217. 
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Stineas,  J.,  delivered  the  opinion  of  the 
court: 

These  bills  set  out  that  the  oomplainants 
were  formerly  partners,  under  ihe  name  of 
AriningtcHi  &  Sims,  in  the  manufacture  of 
high-speed  engines,  which  were  protected  by 
patents.  In  1882  they  procured  an  act  of 
incorporation  from  the  general  assembly  of 
this  state,  as  the  Armington  ft  Sims  Com- 
pany, and  upon  organization  they  conveyed 
to  the  corporation  all  the  assets  of  the  part- 
nership, including  the  patents  and  goodwill. 

In  1883  another  act  of  incorporation  was 
procured  for  the  Armington  ft  Sims  Engine 
Company,  to  which  the  former  corporation 
made  a  similar  conveyance.  The  latter  cor- 
poration went  on  in  business  until  August, 
1890,  when,  becoming  seriously  involved,  an 
agreement  of  six  parts  was  entered  into  be- 
tween the  Armington  ft  Sims  Engine  Com- 
pany, a  committee  of  the  creditors  of  said 
corporation,  creditors  of  said  corporation 
who  were  not  holders  of  its  stock, 
creditors  of  the  corporation  who  were  hold- 
erfe  of  stock,  holders  of  a  majority  of  the 
stock  of  the  corporation,  and  Armington  ft 
Sims  as  individuals.  The  indebtedness  of 
the  corporation  was  extended  for  the  term 
of  three  years;  the  sum  of  $35,000  was  ad- 
vanced by  certain  creditors  for  small  bills 
and  a  working  capital;  the  control  of  the  busi- 
ness was  given  to  the  creditors'  committee, 
to  whom  a  majority  of  the  stock  was  trans- 
ferred, and  they  were  to  sell  the  property  of 
the  corporation  to  pay  its  indebteaness,  upon 
request  of  a  majority  of  the  creditors  otner 
than  the  stockholders  of  the  company. 

It  was  found  to  be  impossible  to  carry  on 
the  business  in  that  way,  and  upon  request, 
as  aforesaid,  the  property  was  sold  at  auc- 
tion to  the  respondent  Scott,  who,  with  the 
respondents  Palmer  and  Bushnell,  organized, 
unaer  the  general  laws  of  this  state,  a  new 
corporation ,  with  the  name  Armington  ft 
Sims  Company. 

A  meeting  of  the  Armington  ft  Sims  En- 
gine Company  was  called  to  ratify  and  con- 
firm the  use  of  the  name  Armington  ft  Sims 
in  the  name  of  the  new  corporation,  and  at 
said  meeting,  by  a  viva  voce  vote,  and  against 
the  written  protest  of  the  complainant  Sims, 
a  resolution  granting  to  the  respondents  the 
right  to  use  the  name  Armington  ft  Sima 
Company  as  the  nam^  of  their  corporation 
was  declared  to  be  passed,  said  Armington 
not  being  present. 

The  respondents,  under  this  name,  are  en- 
gaged in  business  to  sell  ''Armington  ft 
Sims  engines"  as  "Armington  ft  Sims  Com- 
pany, successors  to  Armington  ft  Sims  En- 
gine Company." 

The  complainants,  individually  and  ae 
stockholders  in  the  last-named  company, 
claim  that  this  a  wrongful  and  injurious 
use  of  their  names,  against  which  they  pray 
for  an  injunction  restraining  the  use  of  such 
corporate  name,  and  for  other  relief.  The 
resypondents  demur  to  the  bills  upon  the 
ground  that  a  suit  for  such  an  injunction  can- 
not be  maintained  by  private  parties  against 
a  corporation  organized  under  the  laws  of 
this  state,  but  that  suit  must  be  brought  by 
or  in  behalf  of  the  state;  and  also  that  no 
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laots  are  set  oat  which  entitle  the  complain- 
ants to  relief. 

Upon  the  first  ground  of  demurrer  the 
question  is  whether  a  private  party  can 
maintain  a  bill  against  a  corporation  for 
the  wrongful  assumption  of  its  rame.  The 
reppondentfl  rely  upco  Rice  v.  National  Bank 
of  the  Commontcealth,  126  Mass.  300;  Bos- 
ton Rubber  Shoe  Co.  v.  Boston  Rubier  Co. 
149  Mass.  436;  American  Order  of  8.  C.  v. 
Merrill,  151  Ma^s.  558,  8  L.  K.  A.  320;  and 
Paulino  v.  Portuguese  Ben.  Aaso.  18  R.  I. 
165,  20  L.  R.  A.  272. 

The  first  of  these  cases  was  an  intormation 
quo  warranto,  to  exclude  the  respondents 
iTom  exercising  the  franchise  of  being  a  cor- 
poration. The  court  held  that  such  a  bill 
must  be  filed  by  the  state,  and  not  by  private 
parties.  With  this  doctrine  we  need  not  dis- 
agree. The  second  case  was  a  petition  for 
leave  to  file  an  information  quo  warranto, 
and  to  restrain  the  respondent  from  doing 
business  under  the  name  of  the  Boston  Rub- 
ber Company,  claiming  that  this  was  dis- 
tinct from  the  franchise  to  be  a  corporation. 
The  statutes  of  Massachusetts,  of  1870,  pro- 
vided that  the  name  assumed  in  the  agree- 
ment of  association  should  not  be  changed 
but  by  act  of  the  legislature,  and  also  that 
the  agreement  was  to  be  submitted  to  a  com- 
missioner of  corporations  for  his  approval. 
The  court  held  that,  as  it  was  within  his 
discretion  to  refuse  to  approve  it,  the  court 
could  not  exercise  that  discretion,  and  the 
certificate  was  conclusive.  The  court  said 
that  the  statute  was  not  intended  to  prevent 
the  fraudulent  use  of  tradename.-^,  but  to  pre- 
vent the  identity  of  corporate  names.  The 
statute,  like  our  own,  required  that  the 
name  should  not  be  one  in  use  bv  any  exist- 
ing corporation  of  the  state,  'the  statutes 
of  Massa^^hu setts  (Pub.  Stat.  chap.  186.  $17) 
provide  for  an  application  to  the  court  in 
cases  of  private  injury;  but  as  the  petitioner 
had  acquiesced  in  the  use  of  the  name  for 
ten  years,  without  injury,  the  court  held 
that  it  did  not  make  out  a  case  for  injunc- 
tion under  the  statute.  The  third  case  is 
to  the  same  effect,  that  the  approval  by  the 
insurance  commissioner  of  the  name  adopted 
by  a  beneficial  association  is  conclusive,  in 
a  private  suit,  of  the  right  of  the  association 
to  such  corporate  name.  Both  of  these  lat- 
ter cases  so  clearly  rest  upon  the  conclusive- 
ness of  the  judgment  of  the  commisBioner 
that  they  are  hardly  in  point  in  respect  to 
our  statute,  which  has  no  such  provision. 
Judee  Holmes,  in  American  Order  of  S.  C. 
V.  Merrill f  foresaw  a  case  like  this  one,  in 
saying:  "When  there  are  no  statute  pro- 
visions as  to  the  choice  of  names,  and  parties 
organize  a  corporation  under  general  laws, 
it  may  be  that  they  choose  the  name  at  their 
peril,  and  that,  if  they  take  one  so  like  that 
of  an  existing  corporation  as  to  be  mislead- 
ing, and  thereby  to  injure  its  business,  they 
may  be  enjoined,  if  there  is  no  language  in 
the  statute  to  the  contrary." 

The  possibility  here  suggested  is  fully  sus- 
tained by  many  cases,  among  which  are  the 
following,  some  of  which  were  cited  by 
Judge  Holmes:  Putnam  v.  Sweet,  1  Chand. 
(Wis.)    286;    Newby  v.   Oregon  0.   R.   Co. 
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Deady,  609;  Holmes,  B.  d  H.  v.  Holmes^  B. 
d  A.  Mfg.  Co.  37  Conn.  278,  9  Am.  Rep.  324 ; 
Farmers*  Loan  d  T.  Co.  v.  Farmers*  Loan  d 
T.  Co.  21  Abb.  N.  C.  104;  Chas.  S.  Biggins 
Co.  V.  Biggins  Soap  Co.  144  N.  Y.  462,  27  L. 
R.  A.  42 ;  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg. 
Co.  32  Fed.  Rep.  94;  R.  W.  Rogers  Co.  v. 
Wm.  Rogers  Mfg.  Co.  17  C.  C.  A.  676,  and 
note,  35  U.  S.  App.  843,  70  Fed.  Rep.  1017 ; 
Plant  Seed  Co.  v.  Michel  Plant  d  Seed  Co.  23 
Mo.  App.  579,  Affirmed  37  Mo.  App.  313. 

The  principles  upon  which  these  cases  rest 
are  that,  although  a  corporation  may  be  le- 
gally created,  it  can  no  more  use  its  corpo- 
rate name  in  violation  of  the  rights  of  others 
than  an  individual  can  use  his  name,  legally 
acquired,  so  as  to  mislead  the  public  and  to 
injure  another.  The  principle  adopted  is 
similar  to  that  of  a  tradename  or  traaemark, 
and  is  applied  accordingly.  Consequently  a 
court  of  equity  has  jurisdiction  in  such 
a  case,  without  the  intei-vention  of  the  state. 

The  case  of  Paulino  v.  Portuguese  Ben, 
Asso.  is  quite  different  from  the  case  now  be- 
fore us.  In  that  case  the  complainants,  a 
voluntary  association,  had  appointed  a  com- 
mittee to  procure  a  charter,  which  was  pro- 
cured and  under  which  the  corp#»rators  nad 
organized.  The  bill  sought  to  annul  the 
charter,  because  of  alleged  misconduct  on 
the  part  of  the  corporators.  The  court  held 
that  this  could  not  be  done.  Clearly  the 
remedy  of  the  complainants  was  of  a  differ- 
ent sort.  After  referring  to  some  of  the  cases 
cited  above,  the  court  used  the  same  lan- 
guage, herein  quoted  from  the  opinion  of 
Judge  Holmes,  in  American  Order  of  8.  0.  v. 
Merrill,  thus  intimating  the  very  right 
which  is  claimed  in  this  case. 

But  the  respondents  argue,  as  was  argued 
in  the  Massachusetts  cases,  that  to  restrain 
the  use  of  the  name  is  practically  to  annul 
the  corporation,  because  it  cannot  act  with- 
out a  name.  We  do  not  think  that  this  re- 
sult follows.  According  to  the  allegations 
of  the  bill,  the  name  assumed  by  the  respond- 
ents is  so  like  that  of  the  older  corporation 
as  to  be  misleading  and  injurious.  We  see 
no  reason  why  the  corporation,  if  it  is  re- 
strained from  using  its  present  name,  may 
not,  under  R.  I.  Gen.  Laws,  chap.  176,  §  7, 
choose  another  name.  That  section,  relat- 
ing to  an  increase  of  the  capital  stock,  says : 
'^buch  agreement  may  be  amended  in  any 
other  particular,  excepting  as  provided  in 
the  following  section,"  which  relates  to  a 
decrease  of  uie  capital  stock.  Tlie  corpora- 
tion, therefore,  may  still  exist  and  enjoy  the 
franchise,  except  in  the  wrongful  use  of  its 
present  name.  This  fact  distinguishes  the 
case  from  those  in  Massachusetts.  Our  opin- 
ion is  that  the  bill  states  a  case,  and  that 
the  demurrer  must  be  overruled. 

Upon  the  merits,  subject  to  the  demurrer, 
the  case  is  submitted  on  bill  and  answer. 
There  is  no  dispute  that  the  respondents 
have  the  right  to  make  and  sell  the  Arming- 
ton  &  Sims  engine,  the  only  contention  being 
that  of  the  right  to  use  the  name  of  the 
former  inaker.  The  Armington  &.  Sims  En- 
gine Company,  which  had  become  known  and 
established,  and  to  which  the  stock  of  the 
original  Armington  &  Sims  Company  had 
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been  surrendered  and  canceled,  and  thus  the 
original  corporation  had  ceased  to  exist. 
Stated  generally,  the  defense  is  that  having 
the  right  to  make  the  ennne  the  respondents 
have  the  right  to  use  the  name,  which,  for 
this  reason,  cannot  injure  the  complainants; 
that  no  fraud  was  intended  in  the  choice  of 
the  name;  and  the  authority  given  by  the 
vote  above  referred  to  for  the  use  of  the  name 
by  the  respondents. 

The  use  of  a  tradename  is  in  some  respects 
diiTerent  from  that  of  a  trademark.  The 
latter  usually  relates  chiefly  to  the  thing 
sold;  while,  in  addition  to  this,  the  former 
involves  the  source  from  which  it  comes,  the 
individuality  of  the  maker,  both  for  protec- 
tion in  trade  and  for  avoiding  confusion  in 
business  affairs,  as  well  as  for  securing  to 
him  the  advantage  of  any  good  reputation 
which  he  may  have  gained.  The  law  of 
trademark  is  designed  chiefly  for  the  pro- 
tection of  the  public  from  imposition;  that 
of  tradename  for  the  protection  of  the  party 
entitled  to  it.  A  case,  therefore,  in  regard 
to  tradename  is  of  somewhat  broader  scope 
than  one  relating  to  a  trademark.  It  would 
be  of  little  use  to  ^o  over  the  numerous 
cases  upon  these  subjects,  as  they  all  agree 
in  principle,  however  variant  may  have 
been  its  application.  For  this  case  it  is 
enough  to  say  that,  although  one  may  make 
and  sell  an  unprotected  article,  he  cannot 
simulate  the  name  or  product  of  another  so 
as  to  trench  upon  the  latter's  rights  or  to 
mislead  the  public.  Lord  Langdale  stated 
the  rule  plainly  in  Perry  v.  True/it t,  6  Beav. 
66,  cited  in  2  Story,  Eq.  Jur.  {  951,  note,  as 
follows:  "The  principle  on  which  both  the 
courts  of  law  ana  of  equity  proceed,  in  grant- 
ing relief  and  protection  in  cases  of  this  sort, 
is  very  well  understood.  A  man  is  not  to 
sell  his  own  goods  under  thie  pretense  that 
they  are  the  goods  of  another  man;  he  can- 
not be  permitted  to  practise  such  a  decep- 
tion, nor  to  use  the  means  which  contribute 
to  that  end.  I^e  cannot,  therefore,  be  allowed 
to  use  names,  marks,  letters,  or  indicia  by 
which  he  may  induce  purchasers  to  believe 
that  the  gooas  which  ne  is  selling  are  the 
manufacture  of  another  peneon.  .  .  . 
The  case  of  Millington  v.  Fox,  3  Myl.  &>  C. 
338,  seems  to  have  gone  this  length,  that  the 
deception  need  not  be  intentional."  Apply- 
ing this  principle  to  this  case  it  is  demon- 
strative. The  name  adopted  by  the  respond- 
ent is  so  close  a  resemblance  to  that  of  the 
Armington  &  Sims  Engine  Company  that 
there  can  be  little  doubt  that  it  would  be 
misleading  and  confusing  in  business  mat- 
ters, and  the  respondent  advertises  itself  as 
the  successor  of  said  company.  That  com- 
pany is  still  in  existence.  So  far  as  appears 
it  still  has  assets,  because  its  accounts,  bills, 
and  notes  receivable  were  excepted  from  the 
sale  of  its  property.  As  such  corporation  it 
has  the  right  to  its  name,  free  from  simula- 
tive interference.  Some  of  the  cases  cited  by 
the  respondents  are  of  a  different  character. 
They  relate  to  the  right  to  use  the  name 
which  has  become  descriptive  of  an  article, 
6.  g,  "Singer,"  as  applied  to  a  sewing  ma- 
chine. Singer  Mfg,  Co.  v.  Stanage,  S  Fed. 
Rep.  279;  Singer  Mfg.  Co.  v.  RUey,  11  Fed. 

43  L.  R.  A. 


Rep.  706;  BHll  v.  Singer  Mfg.  Co.  41  Ohio 
St.  127,  62  Am.  Rep,  74 ;  "Goodyear  Rubber," 
Goody  ear's  India  Rubber  Glove  Mfg.  Co.  v. 
Goodyear  Rubber  Co.  128  U.  S.  598,  32  L. 
ed.  535.  In  this  case  the  decision  is  based 
on  the  descriptive  character  of  the  name,  but 
the  court  suggests  that,  as  the  respondent 
was  the  elder  company,  if  there  was  any  ex- 
clusive right  it  would  be  with  that  company 
rather  than  with  the  complainant. 

Several  of  the  cases  cited  support  the  com- 
plainants. Croft  V.  Day,  7  Beav.  84,  en- 
joined the  respondents  from  using  their  own 
names  against  the  right  of  a  prior  firm  of 
Day  &  Martin.  McLean  v.  Flettiing,  96  U. 
S.  245,  24  L.  ed.  828,  held  that  the  appellant 
infringed  a  trademark  in  usin?  the  name 
"Dr.  McLane's  Liver  Pills"  and  that  proof  of 
fraudulent  intent  is  not  required  where  the 
infringement  ^clearly  appears.  Frazer  v. 
Frazer  Lubricator  Co.  121  111.  147,  where  the 
appellant  had  f^old  his  right  to  his  prepara- 
tion known  as  "Frazer's  Axle  Grease"  with 
the  right  to  use  his  name.  He  afterwards 
undertook  to  carry  on  the  business  as  S. 
Frazer  &  Co.,  but  was  enjoined. 

But  the  respondents  claim  that  the  Arm- 
ington &  Sims  Engine  Company  is  not  in 
business,  and  so  no  injury  can  follow.  As 
we  have  said,  the  company  is  still  in  exist- 
ence, and  may  be  put  on  a  footing  for  active 
business  by  a  further  contribution  of  capi- 
tal, a  thing  which  is  often  done.  It  has  the 
right  to  its  name,  and  if  its  right  be  violated 
it  is  not  necessary  to  show  actual  damage, 
nor  will  the  absence  of  fraudulent  intent  be 
a  defense.  Davis  v.  Kendall,  2  R.  I.  566. 
This  disposes  of  the  defense  on  the  ground 
of  innocent  intent. 

The  third  branch  of  the  defense,  the  claim 
of  authority,  cannot  prevail.  The  respond- 
ent did  not  acquire  the  right  to  use  the  name 
by  purchase.  They  bought  only  the  plant, 
machinery,  stock,  and  such  visible  property. 
The  purchase  of  these  does  not  carry  the 
franchise  or  name  of  the  corporation.  Un- 
doubtedly, as  the  respondents  claim,  the 
right  to  use  the  name  goes  with  the  right  to 
manufacture,  but  this  applies  only  to  the  use 
of  the  name  in  connection  with  the  article, 
while  the  question  here  involved  Is  the  right 
to  use  the  name  of  a  maker,  which  stands 
upon  a  different  ground. 

The  vote  of  the  corporation  is  of  no  effect. 
In  the  first  place,  the  majority  of  the  stock 
was  held  by  the  creditor's  committee,  who 
do  not  appear  to  have  held  that  amount  of 
interest  in  the  corporation.  But  if  they 
had,  or  if  the  creditors  whom  thev  repre- 
sented desired  them  so  to  vote,  aside  from  the 
defect  of  record  by  which  it  is  claimed  that 
the  vote  of  a  majority  appears,  it  was  done 
after  the  sale  of  the  property  and  the  organ- 
ization of  a  new  company,  and  without  con- 
sideration. It  was  therefore  a  purely  vol- 
untary act.  It  was  not  referred  to  in  the 
sexpartite  agreement,  which  was  the  founda- 
tion of  the  whole  matter.  A  majority  can- 
not give  away  the  rights  of  a  minority. 

We  are  therefore  of  opinion  that  the  de- 
murrer to  the  bill  must  be  overruled,  and 
that  upon  the  showing  of  the  bill  and  an- 
swer the  complainants  are  entitled  to  reUef. 
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V, 

City  Council  of  GREENVILLE,  Appt. 


( 
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) 


Asseaaiaents  vpon  oipvners  of  abattlns 
lots    for  neipv   slde^vAlks   and   drains, 

which  were  necessary  only  becaase  of  a 
change  of  the  grade  of  the  street,  are  In 
ylolatlon  of  the  South  Carolina  Constitution, 
which  requires  the  whole  property  of  the 
municipality  to  be  taxed  for  any  public  or 
corporate  purpose. 

(September  29,  1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Greenville  County  in  favor  of  plaintiffs  in  an 
action  brought  to  enjoin  defendant  from  en- 
forcing an  assessment  for  local  improvements 
upon  plaintiff's  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  A.  MoOvlloush  and  J. 
P.  Carey,  for  appellant: 

In  Mauldin  v.  Greenville,  42  S.  C.  293,  27 
L.  R.  A.  284,  this  identical  act  and  identical 
ordinance  were  before  the  court,  and  they 
were  upheld  so  far  as  they  relate  to  side- 
walks. 

Where  the  expense  is  to  be  assessed  in  pro- 
portion to  the  frontage  the  proper  course  is 
to  ascertain  the  entire  expense,  both  as  to 
sidewalks  and  roadways,  and  charge  it  upon 
each  lot  in  the  proportion  that  its  frontage 
bears  to  all  the  lots  fronting  on  the  street 
improved. 

£lliott.  Roads  &  Streets,  p.  390. 

It  depends  on  the  provisions  of  the  special 
charter,  or  legislative  act,  whether  or  not 
notice  to  the  abutter  or  proprietor  is  re- 
quired in  order  to  make  him  liable  to  pay  the 
expense  or  cost  of  the  local  improvement,  and 
in  what  manner  it  shall  be  given. 

2  Dill.  Mun.  Corp.  §  803;  Davis  v.  Lynch- 
burg, 84  Va.  861 ;  Oilleite  v.  Denver,  21  Fed. 
Rep.  824;  Cooley,  Taxn.  p.  623;  Palmer  v. 
McMahon,  133  U.  S.  660,  33  L.  ed.  772; 
Spencer  ▼.  Merchant,  125  U.  S.  346,  31  L. 
ed.  763. 

Parties  seekine  relief  in  equity  from  as- 
sessments alleged  to  be  excessive  or  erro- 
neous must  show  that  they  have  exercised 
strict  diligence  in  availing  themselves  of 
every  opportunity  elsewhere  afforded  for  the 
correction  of  alleged  errors. 

2  Desty,  Taxn.  pp.  625, 662 ;  2  Dill.  Mun. 
Corp.  %  804;  Fanning  v.  Leviston,  93  Cal. 
18G;  Wright  v.  Tctcoma,  3  Wash.  Terr.  410; 
Palmer  v.  McMahon,  133  U.  S.  660,  33  L.  ed. 
772;  Nevin  v.  Roach,  86  Ky.  492;  McKusick 
V.  Stillwater,  44  Minn.  372. 

Under  power  to  improve  any  street  the 
city  council  is  not  required  to  improve  the 
entire  length  of  the  street  or  none;  it  may 
improve  part  and  confine  the  assessment  to 
the  lots  adjoining  the  part  improved. 

2  Dill.  Mud.  Corp.  §  799,  note  1 ;  ScoviU 

Nora. — For    former    decision    In    this    case, 
which  Is  here  overruled  on  one  point,  see  Maul- 
din V.  Greenville  (&  C.)  27  L.  B.  A.  284. 
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V.  Cleveland,  1  Ohio  St  133;  Northern  In- 
diana R.  Co.  V.  Connelly,  10  Ohio  St.  159; 
Craycraft  v.  Selvage,  10  Bush,  696;  St. 
Louis,  Creamer,  v.  Clemens,  36  Mo.  467; 
Lafayette  v.  Fowler,  34  Ind.  140;  Bacon  v. 
Savannah,  86  Ga.  301. 

On  reargument. 
The  legislature  had  the  power  to  pass  this 
act  unless  restrained  by  constitutional  pro- 
visions. 

Rme  y.  Charleston,  3  S.  C.  N.  S.  369; 
State  V.  Hayne,  4  S.  C.  N.  S.  420;  Mobile 
County  V.  Kimball,  102  U.  S.  703,  26  L.  ed. 
211. 

The  provisions  in  our  Constitution  with 
reference  to  taxation  are  not  a  limitation 
upon  the  power  of  the  legislature  in  this 
respect.    Tliey  are  not  exhaustive. 

Pclzer  V.  Campbell,  16  S.  C.  593,  40  Am, 
Rep.  705;  State  v.  Hayne,  4  S,  C.  N.  S.  420; 
Charlotte,  C.  d  A.  R.  Co.  v.  Oibbes,  27  8.  C. 
306;  State  v.  Columbia,  6  S.  C.  N.  S.  1;  /n- 
formation  v.  Oliver,  21  S.  C.  318;  Informa- 
tion  V.  Jager,  29  S.  C.  438. 

The  word  "tax"  as  used  in  these  sections 
of  the  Constitution,  has  no  reference  or  ap- 
plication to  "special  assessments." 

Cooley,  Taxn.  pp.  626,  627,  note  4,  628, 
632,  636,  638 ;  Illinois  C.  R.  Co.  v.  Decatur, 
147  U.  S.  198,  37  L.  ed.  134;  Elliott,  Roads 
&  Streets,  p.  369;  Birmingham  v.  Klein,  89 
Ala.  461,  8  L.  R.  A.  369;  People  v.  Lynch,  51 
Cal.  15,  21  Am.  Rep.  677;  2  Dill.  Mun.  Corp. 
S§  737,  765,  and  note,  757,  notes  1,  2;  2 
Desty,  Taxn.  p.  1252,  note  3;  Edgerton  v. 
Orecn  Cove  Springs,  19  Fla.  140;  Hay  den  v. 
Atlanta,  70  Ga.  817;  Speer  v.  Athens,  85  Ga. 
40,  9  L.  R.  A.  402 ;  Goodrich  v.  Winchester 
d  D.  Tump.  Co.  20  Ind.  119;  Warren  v.  Hen- 
ly,  31  Iowa,  31 ;  Morrison  v.  Hershire,  32 
Iowa,  271;  Holtzhauer  v.  Newport,  94  Ky. 
396;  Maddux  v.  Newport,  12  Ky.  L.  Rep. 
657 ;  Barber  Asphalt  Paving  Co.  v.  Gogreve, 
41  La.  Ann.  251 ;  Dorgan  v.  Boston,  12  Allen, 
223;  Brooks  v.  Baltimore,  48  Md.  265;  Will- 
iams V.  Detroit  J  2  Mich.  560;  Hoyt  v.  JSast 
Saginaw,  19  Mich.  39,  2  Am.  Rep.  76;  Daily 
v.  Swope,  47  Miss.  367 ;  Garrett  v.  St.  Louis, 
25  Mo.  505,  69  Am.  Dec.  475;  People,  Griffin, 
V.  Brooklyn,  4  N.  Y.  419,  55  Am.  Dec.  266; 
Raleigh  v.  Peace,  110  N.  C.  32,  17  L.  R.  A. 
330;  Winona  d  St.  P.  R.  Co.  v.  Watertoum, 
1  S.  D.  461 ;  Cooley,  Const.  Lim.  pp.  617,618; 
Nichols  V.  Bridgeport,  23  Conn.  189,  60  Am. 
Dec.  636;  Spencer  v.  Merchant,  126  U.  S. 
345,  31  L.  ed.  763;  Hagar  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  701,  28  L.  ed.  569; 
Willard  v.  Presbury,  14  Wall.  676,  20  L.  ed. 
721 ;  Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616;  Mobile  County  v.  Kimball, 
102  U.  S.  691,  26  L.  ed.  238;  Lightner  v.  Pe- 
oria, 150  111.  80;  Wilson  v.  Philippi,  39  W. 
Va.  75;  Denver  v.  Knowles,  17  Colo.  204,  17 
L.  R.  A.  135;  Auburn  v.  Paul,  84  Me.  212; 
Chrisman  v.  Brookhaven,  70  Miss.  477 ;  Eng- 
lish v.  Wilmington  (Del.)  37  Atl.  158; 
Kelly  V.  Minneapolis,  57  Minn.  294,  26  L. 
R.  A.  92;  miliar d  v.  Asheville,  118  N.  C. 
845;  Bauman  v.  Ross,  167  U.  S.  548,  42  U 
ed.  270. 
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A  statute  which  authorized  a  city  to  open 
and  improve  streets,  and  to  assess  the  cost 
thereof  on  owners  of  adjoining  lots,  does  not 
deprive  such  owners  of  their  property  with- 
out due  process  of  law,  nor  deny  to  them  the 
equal  protection  of  the  law. 

Walston  V.  Nevin,  128  U.  S.  678,  32  L.  ed. 
544;  Cooley,  Const.  Lim.  pp.  617,  618;  2  Dill. 
Mnn.  Corp'  §  754;  Nichols  v.  Bridgeport,  23 
Conn.  180,  60  Am.  Dec.  636;  Raleigh  v. 
Peace,  110  N.  C.  32,  17  L.  R.  A.  330;  8peer 
v.  Athens,  85  Ga.  49,  9  L.  R.  A.  402;  People, 
Griffin,  v.  Brooklyn,  4  N.  Y.  418,  55  Am.  Dec. 
266 ;  Cooley,  Taxn.  p.  624. 

Assessments  for  sidewalks  have  been  uni- 
formly sustained  by  the  courts,  although 
held  otherwise  by  some  of  them  in  regard  to 
the  other  street  improvements. 

Davis  V.  Litchfield,  145  111.  313,  21  L.  R. 
A.  665,  note;  State  v.  Portage,  12  Wis.  563, 
14  Wis.  551;  Paxson  v.  Stoeet,  13  N.  J.  L. 
106;  State,  Agens,  v.  Newark,  37  N.  J.  L. 
416,  18  Am.  Rep.  729;  Sands  v.  Richmond, 
31  Qratt  671,  31  Am.  Rep.  742;  Palmer  v. 
Way,  6  Colo.  106;  Bordages  v.  Biggins,  1 
Tex.  Civ.  App.  56;  Dehlois  v.  Baker,  4  R.  I. 
445;  Greenhurg  v.  Young,  53  Pa.  280;  Buf- 
falo City  Cemetery  v.  Buffalo,  46  N.  Y.  503; 
Bonsall  v.  Lebanon,  19  Ohio,  418;  Hudler  v. 
Golden,  36  N.  Y.  446;  Sooit  County  v.  Hinds, 
60  Minn.  204;  Lowell  v.  Hadley,  8  Met.  180; 
White  V.  People,  Bloomington,  94  111.  604; 
Macon  v.  Patty,  57  Miss.  378,  34  Am.  Rep. 
451;  Reinken  v.  Fuehring,  130  Ind.  382,  15 
L.  R.  A.  624;  Washington  v.  Nashville,  1 
Swan,  177;  Franklin  v.  Maberry,  6  Humph. 
368 ;  Wilson  v.  Philippi,  39  W.  Va.  75. 

Evei*y  lotowner  may  be  required  to  build 
the  public  Improvements  in  front  of  his  lot 
without  regard  to  the  inequalities  in  the 
value  of  the  lots,  in  the  expense  of  construct- 
ing the  improvements,  or  to  the  question 
whether  the  lot  is  injured  or  benefited  by 
their  construction. 

Weeks  V.  Milwaukee,  10  Wis.  268;  Black, 
Const.  Law,  p.  68;  Ex  parte  Roundtree,  51 
Ala.  42;  Jenkins  v.  Ewin,  8  Heisk.  456. 

Messrs.  Mooney  ft  Patterson  and 
Haynsworth  ft  Parker  for  respondents. 

Pope,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  begun  in  the  court  of  com- 
mon pleas  for  Greenville  county  on  the  Ist 
day  of  September,  1896,  to  obtain  a  perpetu- 
al injunction  restraining  the  defendant,  the 
city  council  of  Greenville,  frwn  levying  and 
collecting  an  assessment  of  two  thirds  of  the 
oost  for  laying  a  sidewalk  on  each  side  of 
Main  street  from  Reedy  river  to  North  street 
from  those  owners  of  real  estate  which  abut- 
ted on  said  Main  street  within  the  limite 
above  stated,  on  the  ground  that  the  act  of 
the  legislature  of  this  state  approved  in  the 
year  1891  (see  20  Stat,  at  L.  p.  1372)  was 
unconatitutional,  on  the  several  grounds  set 
up  in  the  complaint.  The  anewer  denied 
that  the  act  in  question  was  unconstitution- 
al or  that  there  was  any  failure  on  the  part 
of  the  city  council  that  rendered  the  assess- 
ment null  and  void,  or  that  the  plaintiff 
could  controvert  the  constitutionality  of  the 
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act  in  (juestion  by  reason  of  the  fact  that 
as  to  him  the  judgment  of  this  court,  as 
found  in  the  case  (S  Mauldin  v.  Chreenville, 
42  S.  C.  293,  27  L.  R.  A.  284,  affirming  ite 
^onetitutionality,  was  res  judicata.  The 
cause  came  on  to  be  heard  before  his  honor. 
Judge  Watts,  through  exceptions  to  tlie  re- 
port of  Master  Verner ;  and  by  Judge  WatU's 
decree  it  was  held  that  the  defendant  should 
be  enjoined  and  restrained  from  levying  the 
assessments  against  the  plaintiff  and  other 
property  owners  on  Main  street  for  two 
thirds  of  the  cost  of  improvements  to  the 
sidewalks  and  drains.  From  this  decree  the 
defendant  now  appeals,  on  eighteen  excep- 
tions. 

There  have  been  two  hearings  had  before 
this  court.  On  the  first,  when  the  argu- 
ment was  finished  in  this  court  an  order  was 
passed  directing  a  rearsument,  with  leave 
to  counsel  to  (question  "the  correctness  of 
the  former  decision  in  this  case,  as  reported  in 
42  S.  C.  293,  27  L.  R.  A.  284,  in  so  far  as  it 
holds  that  the  city  council  has  power  to  as- 
sess the  property  of  any  taxpayer  to  pay  the 
'cost  of  the  improvements  to  the  sidewalks 
and  drains  fronting  their  respective  lands.'" 
29  S.  £.  812.  The  appellant  relies  upon  the 
police  power  to  sustain  the  constitutionality 
of  the  assessmente  made  by  the  city  council 
of  Greenville  against  the  plaintiffs  for  the 
cost  of  the  sidewalks  and  drains  recently  im- 
proved by  the  city  council  of  Greenville,  and 
paid  for  by  said  city  council  out  of  the  gen- 
eral funds  of  the  municipality.  Quite  re- 
cently, in  the  two  cases  of  Cornelia  Real-Es- 
tate Co,  v.  Charleston,  and  Stehmeyer  ▼. 
Charleston  (S.  C.)  31  S.  E.  322,  this  court 
has,  with  great  patience,  endeavored  to  show 
that  the  police  power,  where  the  public 
health,  the  public  morals,  and  the  public 
sfiifety  are  concerned,  operates  directly  upon 
the  persons  and  property  of  the  citizen,  so 
as  to  require  that  such  person  or  property 
shall  not  prove  injurious  to  other  citizens; 
and  then,  also,  such  police  power  is  made 
to  operate  upon  persons  and  property  where 
the  citizen  is  not  at  fault,  but  to  further  a 
public  purpose ;  and  when,  to  accomplish  the 
furtherance  of  a  public  purpose,  the  prop- 
erty is  taken  from  the  citizen  or  citizens  by 
taxation  or  the  right  of  eminent  domain, 
that  in  such  cases  the  right  to  tax  or  the 
right  of  eminent  domain  must  be  exerted  in 
accordance  with  the  provisions  of  the  Consti- 
tution adopted  in  the  year  1895,  which  are 
therein  ordained  to  regulate  taxation  or  the 
right  of  eminent  domain.  The  grounds  for 
these  conclusions  of  this  court  on  the  police 
power  need  not  be  reproduced  here,  inas- 
much, as  before  remarked,  as  this  court  has 
so  recently  embodied  its  conclusions  on  this 
subject  in  the  two  cases  just  quoted. 

But,  independently  of  the  exercise  of  the 
police  power,  the  appellant,  the  city  council 
of  Greenville,  seeks  on  two  other  grounds 
to  sustain  the  assessment  of  these  lotowners 
for  the  cost  of  improvement  of  the  sidewalks 
and  drains  in  front  of  their  property,  re- 
spectively: First,  it  is  insisted  that  this 
question  is  res  judicata  as  to  W.  L.  Mauldin ; 
and.  second,  that  such  an  assessment  is  per- 
fectiv  consistent  with  the  provisions  of  our 
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present  Constitution.    Let  us  examine  these 
positions  in  their  order. 

Is  the  decision  of  the  case  of  Mauldin  v. 
ihreenville,  42  S.  C.  293,  27  L.  R.  A.  284,  con- 
trolling, as  rea  judicata  of  the  question  now 
presented  by  the  case  at  barT  We  uphold 
the  doctrine  of  rea  judicata  as  it  is  presented 
in  Hart  v.  Bates,  17  S.  C.  35,  namely:  "The 
doctrine  of  *rea  judicata*  is  very  far-reach- 
ing and  eiTective.  It  is  founded  on  princi- 
pies  of  the  wisest  policy,  because  the  peace 
and  order  of  society  require  that  a  matter 
once  litigated  should  not  again  be  drawn  in 
question  betwe^i  the  same  parties,  or  those 
claiming  through  them»  But,  whilst  it  is 
important  to  maintain  the  principle  in  all 
its  integrity,  it  is  not  less  important  that  it 
should  oe  clearly  defined,  and  kept  within 
its  proper  limits.  All  agree  as  to  its  utility 
and  necessity,  but  there  has  been  a  difference 
of  opinion  as  to  its  precise  limits,  and  its 
application  in  particular  cases.  As  we  un- 
derstand it,  the  rule  established  in  the  Duch- 
ess of  Kingston's  Case,  is:  'First,  that 
the  judgment  of  a  court  of  competent  juris- 
diction, directly  on  the  point  is,  as  a  plea  in 
bar,  or  as  evidence,  conclusive  between  the 
same  parties  upon  the  same  matter  directly 
in  question  in  another  court;  secondly,  that 
the  judgment  of  a  court  of  exclusive  juris- 
diction, directly  upon  the  point,  is  in  like 
manner  conclusive  upon  the  same  matter,  be- 
tween the  same  parties,  coming  incidentally 
in  question  in  another  court  for  a  different 
purpose.  But  neither  the  judgment  of  a  con- 
current or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  comes  collaterally  in 
question,  though  within  their  jurisdiction, 
nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argu- 
ment from  the  judgment.'  2  Smith,  Lead. 
iJ'a.^.  424,  and  notes.  It  seems,  therefore,  to 
make  out  the  defense  at  least  three  things 
are  necessary:  The  parties  must  be  the 
same,  or  their  privies;  the  subject-matter 
must  be  the  same;  and  the  precise  point 
must  have  been  ruled."  We  may  remark  at 
the  1)eginning  that  the  present  action  was' 
commenced  by  W.  L.  Mauldin  for  himself 
and  such  others  in  like  plight  with  himself 
who  would  elect  to  oome  into  this  suit,  and 
that,  by  a  consent  order  passed  in  the  case 
at  bar,  Theron  Earle,  James  McPherson,  W. 
C.  Gobson,  and  others  did  come  in  under  such 
invitation.  Each  of  these  parties  hold  their 
property  separately  from  each  other,  and 
are  not  privies  of  W.  L.  Mauldin.  So,  there- 
fore, it  would  seem  that  even  if  W.  L.  Mauld- 
in was  bound  by  the  former  judgment,  under 
l^e  doctrine  of  res  judicata,  his  coplaintiffs 
are  not  so  bound.  But  is  W.  L.  Mauldin  pre- 
cluded from  this  suit  by  the  former  adjudi- 
cation? In  the  former  suit  W.  L.  Mauldin 
sought  to  enjoin  the  city  council  of  Green- 
ville from  levying  an  assessment  upon  his 
property  on  Main  street  to  pay  for  the  cost 
^f  an  improvement  to  the  street  (Main)  run- 
ning in  front  of  his  property;  but,  in  pray- 
ing for  an  injunction  against  the  assessment 
upon  his  property  because  of  the  improve- 
ment to  the  street,  he  also  prayed  that  the 
city  council  of  Greenville  should  be  re- 
strained from  levying  an  assessment  on  his 
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property  to  improve  the  sidewalks  and  the 
dram  in  front  of  his  property.  So,  there- 
fore, the  judgment  of  this  court,  composed  as 
it  was  then  of  the  present  Chief  Justice  and 
Mr.  Justice  Pope  (for  Mr.  Justice  Gary  did 
not  sit  in  that  case),  was  in  these  words: 
"It  is  therefore  the  judgment  of  this  court 
that  so  much  of  the  judgment  of  the  circuit 
court  as  grants  a  perpetual  injunction 
against  the  defendant,  preventing  anv  as- 
sessment upon  the  property  of  the  plaintiff, 
and  other  citizens  of  the  city  of  Greenville 
in  like  plight  as  the  plaintiff,  to  pay  for  the 
cost  of  improving  the  roadway  of  Main 
street,  in  said  ci^,  be  affirmed,  but  when 
the  said  judgment  enjoins  the  defendants 
from  levying  and  assessing  upon  the  plain- 
tiff, and  others  in  like  plight  with  him,  the 
cost  of  the  improvements  to  the  sidewalks 
and  drains  fronting  their  respective  lands,  it 
be  reversed."  The  plaintiffs  seek  to  show 
that,  although  such  was  the  judgment  of 
this  court  m  the  previous  case,  yet  that 
judgment  referred  to  the  status  of  the  par- 
ties in  the  year  1893,  and  that  since  that 
time,  to  wit,  in  the  year  1 896,  the  city  coun- 
cil of  Greenville  has  caused  its  engineer  to 
relocate  both  the  sidewalks  and  drains,  claim- 
ing to  act  under  the  act  of  the  legislature 
passed  in  the  year  1891,  and  also  by  virtue 
of  sundry  resolutions  passed  by  the  said  city 
council  of  Greenville,  whereby  they  required 
the  taxpayers  in  question  to  pay  off  the  cost 
of  such  improvements  and  drains,  so  that  each 
of  such  taxpayers  would  pay  one  third  of 
the  cost  of  sidewalks  and  drains  In  front  of 
his  property,  and  also  one  third  of  the  cost 
of  such  improvements  of  the  sidewalks  and 
drains  on  the  opposite  side  of  the  street,  thus 
making  each  taxpayer  who  owns  land  on 
Main  street  pay  two  thirds  of  one  half  of 
the  aggregate  cost  of  such  sidewalks  and 
drains  on  both  sides  of  such  street  so  im- 
proved. It  is  thus  hoped  by  the  taxpayers 
m  question  that  the  doctrine  of  res  judicata 
may  be  avoided.  This  matter  thus  presented 
is  not  free  from  difficulty,  but  we  much  pre- 
fer not  to  be  misled  by  any  apparent  avoid- 
ance of  the  former  decision,  so  far  as  side- 
walks and  drains  are  concerned.  The  two  jus- 
tices who  rendered  the  former  decision  con- 
fessed with  candor  that  so  much  of  their 
judgment  as  related  to  sidewalks  and  drains 
was  reluctantly  made,  because  of  some  pre- 
vious decisions  rendered  while  the  Constitu- 
tion of  1790  was  of  force,  and  not  because, 
in  their  opinion,  such  previous  decisions  were 
bottomed  upon  correct  principles  of  law. 
The  two  justices  in  question  felt  a  reluc- 
tance to  overrule  such  decisions;  but  now, 
when  the  court  is  full,  we  propose  to  go  to 
the  root  of  the  matter,  and,  if  it  becomes  nec- 
essary to  destroy  the  former  decision,  as 
found  in  42  S.  C.  293,  27  L.  R.  A.  284,  so  far 
as  sidewalks  and  drains  are  concerned,  to  do 

BO. 

It  must  be  borne  in  mind  that  the  Consti- 
tutions of  1787  and  1790  contained  no  re- 
striction upon  the  power  of  the  general  as- 
sembly in  the  matter  of  taxation  other  than 
that  which  ordained:  "No  freeman  of  this 
state  shall  be  taken  or  imprisoned,  or  exiled 
or  disseized  of  his  freehold,  liberties,  or  priv* 
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ileges,  or  outlawed,  or  exiled,  or  in  any  man- 
ner destroyed  or  deprived  of  life,  liberty,  or 
property  but  by  the  judgment  of  his  peers 
or  by  the  law  of  the  land.  .  ^.  .  "So  that 
whenever  the  general  assembly  itself,  or  any 
municipal  corporation  created  by  it  and 
clothed  by  it  with  power,  should  desire  and 
ordain  the  payment  of  a  tax  by  the  citizens, 
it  wa.s  onlv  necessary  that  the  provisions  of 
§  2  of  article  9  of  the  Constitution  of  1790 
(which  we  have  just  quoted)  should  not  be 
violated.  Under  previous  legislation,  which 
had  been  continued  of  force,  the  citizens  of 
the  city  of  Charleston  were  required  to  pay 
for  sidewalks  and  drains  fronting  their  prem- 
ises. Therefore,  under  the  wholesome  pro- 
vision, "by  the  law  of  the  land,"  these  im- 
provements in  the  city  of  Charleston  as  to 
sidewalks  and  drains  were  held  by  the  courts 
to  be  constitutional.  But  by  tho  Constitu- 
tions of  the  years  1868  and  1895  very  radi- 
cal changes  were  made  on  the  subject  of  tax- 
ation, ft  was  no  longer  left  to  the  general 
assembly  or  its  mimicipalitiee  to  tax  as  they 
pleased.  All  taxes  were  required  to  be  lev- 
ied according  to  the  value  of  the  property, 
real  and  personal.  All  persons  and  property 
were  required  to  be  taxed  uniformly.  When- 
ever any  property  was  exempted  from  taxa- 
tion, it  was  specifically  named  in  the  Consti- 
tution itself.  The  assessments  of  the  value 
of  property  for  taxation  were  required  to  be 
made  in  anticipation  of  the  laying  of  taxes. 
Great  care  was  taken  in  providing  that  taxes 
as  laid  by  the  state  should  be  for  public  pur- 
poses, and  by  municipal  corporations  that 
taxation  should  be  for  corporate  purposes. 
Taxes  for  municipalities  were  required  not 
to  exceed  8  per  cent  of  taxable  property.  It 
is  true,  municipalities  were  allowed  to  tax, 
by  a  graduation  tax,  incomes,  and  to  impose 
a  graduated  tax  on  occupations  and  business. 
By  §  6  of  article  10  in  the  Constitution  of 
1895,.  the  general  assembly  was  required  to 
compel  municipal  corporations  to  sxact  a  tax 
on  all  the  property,  except  that  specially  ex- 
empted under  the  Constitution,  for  corporate 
purposes,  and  for  the  payment  of  debts  con- 
tracted under  authority  of  law.  We  thus 
see  what  strides  the  organic  law  of  the  state 
has  made  in  regulating  this  power  of  taxa- 
tion by  the  state  and  her  municipalities. 
What  a  public  purpose  is  to  the  state,  a  cor- 
porate purpose  is  to  the  municipality.  It 
18  the  same  thing  in  each,  beine  differently 
named,  so  as  to  emphasize  the  difference  in 
territorial  limits.  In  Citizens*  8av.  d  L. 
A880.  V.  Topeka,  20  Wall.  655,  22  L.  ed.  455, 
Mr.  Justice  Miller  very  ably  discussed  the 
necessity,  in  a  tax,  that  it  could  only  be  le- 
gally laid  when  for  a  public  purpose.  It  is 
admitted  that  an  effort  is  made  by  persons 
to  justify  the  imposition  of  "special  assess- 
ments," as  they  are  called,  by  claiming  that 
such  assessments  are  made  for  specific  divi- 
sions of  corporate  territory,  so  tnat  certain 
streets  are  called  "tax  districts;"  but  it  is 
enough  for  our  purpose  to  say  that  in  our 
Constitution  no  power  is  given  to  the  general 
assembly  to  carve  the  territory  of  the  state 
into  special  tax  districts  for  state  taxation, 
except  into  counties,  townships,  school  dis- 
tricts, cities,  towns,  and  villages,  and  what 
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is  denied  under  the  Constitution  to  the  gen- 
eral assembly  for  state  purposes  is  equally 
denied  to  chartered  cities,  towns,  or  villages, 
in  dividing  up  such  cities,  towns,  or  villages, 
as  the  case  may  be,  into  separate  tax  dis- 
tricts to  answer  corporate  purposes.  When- 
ever there  is  a  public  or  corporate  purpose, 
the  whole  property  of  the  city,  town,  or  vil- 
lage must  be  taxed  to  subserve  such  public 
or  corporate  purpose.  It  is  admitted  every- 
where that  a  public  highway  belongs  to  no 
one  citizen  or  set  of  citizens  to  the  exclusion 
of  other  citizens.  It  belongs  to  the  public, 
and  the  public  should  keep  it  in  repair.  Nav- 
igable streams  are  always  open  to  the  pub- 
lic as  highways.  Sidewalks  are,  alter  all, 
nothing  but  a  part  of  the  highway  or  road- 
way. The  highway  is  for  vehicles  and  for 
men  and  animals  to  use  whenever  they  see 
proper.  So  with  sidewalks.  All  pedes- 
trians may  use  them,  without  let  or  hin- 
drance. They  belong  to  the  public.  The 
same  argument  that  would  convert  a  high- 
way into  a  taxing  district  would  convert  a 
sidewalk  into  one,  and  vice  versa.  As  well 
might  it  be  demanded  that,  inasmuch  as  a 
state  house  or  a  county  courthouse  or  a 
state  college  happens  to  be  located  nearer 
the  property  of  some  citizens  than  others  (aa 
must  be  the  case),  therefore  such  persons 
living  nearest  each  of  these  must  be  respon- 
sible for  a  larger  proportion  of  the  expense 
of  their  construction  than  all  other  citizens. 
Such  is  not  the  law,  and  has  never  been  the 
law,  because  opposed  to  common  sense. 

W.  L.  Mauldin,  James  McPherson,  and 
Theron  Earle  had  good,  hard  sidewalks  to 
front  of  their  respective  lots  on  Main  street^ 
in  the  city  of  Greenville.  Both  Mauldin  and 
McPherson  had  taken  the  pains,  before  lay- 
ing their  sidewalks,  to  confer  with  the  city 
authorities,  and  locate  the  same  on  the  grade 
required  by  said  city  authorities;  but,  when 
the  latter  saw  proper  to  regrade  the  road- 
way of  Main  street,  the  result  was  that  these 
sidewalks  in  front  of  the  lots  ovmed  by 
Mauldin,  McPherson,  and  Earle  were  either 
too  high  or  too  low,  with  reference  to  the 
new  roadway.  Hence  the  city  council  saw 
proper  to  regrade  the  sidewalks,  and  lay 
afresh  an  improved  pavement  on  the  side- 
^valk.  For  this,  for  the  distance  of  105  feet,. 
Mauldin  was  required  to  pay  $174.59  there- 
for. Now,  look  at  this  proposition.  Mauld- 
in had,  prior  to  the  year  1896,  under  the  di- 
rection of  the  city  authorities,  constructed 
a  sidewalk  and  drain  in  front  of  his  prop- 
erty, which  sidewalk  and  drain  comported 
with  the  grade  of  said  Main  street  up  to 
the  year  1893.  But  the  city  authorities  de- 
termined to  improve  Main  street  a^  a  road- 
way by  changing  the  grade,  because  thereby 
it  facilitated  public  travel  over  said  street, 
and  such  improvement  was  completed.  Th^n 
the  city  council  concluded  to  improve  the 
sidewalks  so  that  the  grade  of  the  same, 
when  paved,  should  be  in  keeping  with  the 
newly-graded  roadway  on  Main  street,  and 
to  do  this  they  assessed  two  thirds  of  the 
cost  of  tlie  same  upon  the  said  W.  L.  Mauld- 
in for  his  105-feet  frontage  on  Main  street. 
Was  this  not  all  required  for  the  benefit  of 
the  public?     Who  would  be  responsible  for 
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any  damages  to  the  pedestriianB  which  mieht 
occur  by  reason  of  the  defective  Bidewalk? 
Certainly  not  W.  L.  Mauldin  or  McPherson 
or  Theron  Earle,  if  such  damages  occurred 
on  the  pavement  in  front  of  their  respective 
lots. 

In  Mauldin  v.  Oreenville,  42  S.  G.  293,  27 
K  R.  A.  284,  this  court  announced  that  this 
state  has  repudiated,  and  still  continues  to 
repudiate,  the  doctrine  of  supposed  benefit 
to  owners  of  lots  of  land  abutting  on  public 
streets,  in  levying  taxes;  and  we  are  now 


8ati«iied  that  such  former  decision,  where  it 
upheld  assessments  made  upon  owners  of  lota 
abutting  on  streets  where  improved  side- 
walks and  drains  are  constructed,  waa 
wrong,  and  should  be  reversed,  as  opposed  to 
our  present  Constitution.  Such  conclusion 
on  our  part  renders  it  unnecessary  that  we 
should  pass  upon  any  other  question  raised 
by  this  appeal. 

It  is  therefore  the  judgment  of  this  court 
that  the  judgment  of  the  Circuit  Court  be 
affirmed. 


VERMONT  SUPREME  COURT. 


Oliver  WHEELOCK,  AppL, 

V. 

Elmer  E.  JACOBS. 

(70  Vt.  162.) 

1.  A  atreajn  of  water  larse  enonsli  to 
mi  a  %  pipe*  rnnnlng  through  a  fissure  or 
hole  Id  the  bed  rock  several  feet  below  tbe 
surface  of  tbe  ground,  but  not  flowing  in  a 
well-defined  cbannel  underground,  is  to  be 
deemed  percolating  water  whicb  can  be  ap- 
propriated by  the  owner  of  tbe  land  without 
liability  to  tbe  owner  of  a  spring  a  sbort  dis- 
tance tberefrom.  Into  wblcb  some  of  tbe  wa- 
ter bas  been  accustomed  to  find  Its  way. 

S.  Pereolatlnff  water  !•  regarded  as 
a  part  of  tlte  eartlt  Itself  as  mucb  as  tbe 
sou  and  tbe  stones,  witb  tbe  same  absolute 
right  of  nse  and  appropriation  by  tbe  owner 
of  tbe  land  In  wblcb  It  la 

8.  Tbe  doctrine  of  prescription  Is  not 
applicable  to  percolating  water. 

4.  A  irrant  of  a  sprlns  does  not  by  Implica- 
tion convey  percolating  water  before  It 
reaches  tbe  spring. 

(Taft,  J.,  dUsenta.) 

(December  2,   1807.) 

APPEAL  hy  complainant  from  a  decr^  of 
the  Washington  County  Court  in  favor 
of  defendant  in  an  action  brought  to  enjoin 
the  interference  with  water  percolating  to 
complainant's  spring.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  J.  DeaTltt  and  J.  P.  Iiam- 
aoiiy  for  appellant: 

The  orator,  by  his  deed  of  the  house  and 
spring,  had  the  right  to  all  the  benefits  as 
they  then  existed.  The  defendant  by  ob- 
taining a  subsequent  deed,  with  or  without 
consideration  from  the  same  grantor  who 
reserved  all  he  had  before  that  time  deeded, 
large  enough  to  dig  and  blast  on,  where  it 
was  obvious  to  him  the. water  supply  of  the 
spring  might  be  reached,  cannot  deprive  the 
orator  of  his  rights. 

NOTK. — As  to  rlgbts  In  subterranean  waters, 
see  note  to  Soutbcm  P.  R.  Co.  v.  Dufour  (Cal.) 
19  L.  R.  A.  92  ;  also  Willis  v.  Perry  (Iowa)  26 
L.  R.  A.  124  ;  and  Tampa  Waterworks  Co.  v. 
Cllne  (Fla.^  33  L.  B.  A.  876. 
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Coolidge  v.  Eager,  43  Vt.  9,  5  Am.  Rep. 
256;  Vermont  C.  R.  Co.  v.  Hills,  23  Vt.  681; 
Minard  v.  Currier ,  67  Vt.  489;  Broom,  Legal 
Maxims,  p.  362;  Nicholas  v.  Chamberlain, 
Cro.  Jac.  121 ;  Goodrich  v.  Burbank,  12  Al- 
len, 459,  90  Am.  Dec.  161;  Nitzell  v.  Pas- 
chall,  3  Rawle,  76. 

Mr.  John  H.  Senior,  for  appellee: 

Whose  is  the  land,  his  is  also  that  which 
is  above  or  below  it. 

Wharton,  Legal  Maxims,  p.  24;  Broom, 
Legal  Maxims,  p.  395;  Domat,  Civil  Law, 
§  1581;  Pardessus,  Traits  des  Servitudes,  § 
76. 

The  maxim.  Sic  uiere  iuo  ui  alienum  non 
Iwdas,  is  mere  verbiage. 

Bonomi  v.  Backhouse,  £1.  Bl.  &  El.  643; 
Hague  v.  Wheeler,  157  Pa.  324,  22  L.  R.  A. 
141. 

If  a  man  digs  a  well  in  his  own  field,  and 
thereby  drains  his  neighbor's,  he  may  do  so 
unless  he  does  it  maliciously. 

Acton  V.  Blundell,  12  Mees.  &  W.  324;  2 
Bl.  Com.  p.  18;  2  Bouvier,  Inst.  |  160. 

The  rule  in  relation  to  diverting  a  natural 
watercourse,  to  the  injury  of  other  riparian 
proprietors,  does  not  apply  to  underground 
sprin£rs  of  water. 

2  Washb.  Real  Prop.  44;  Piugrey,  Real 
Prop..  §  224. 

Percolating  water  is  part  of  the  soil,  or 
cannot  be  distinguished  from  it.  Hidden  or 
unknown  veins  ot  water  belong  to  the  soil, 
and  constitute  a  part  of  it,  and  may  be  used, 
controlled,  and  removed  by  the  owner  in  the 
same  manner  that  he  can  the  soil  through 
which  the  water  percolates. 

1  Pingrey,  Real  Prop.  §  225 ;  3  Kent,  Com. 
14th  ed.  44,  note  b;  Kerr,  Real  Prop.  § 
2224;  Eggleston,  Damages,  |  347;  Gould, 
Waters,  i  280;  Black's  Pomeroy,  Water 
Rights,  f  68. 

The  owner  of  land  may  construct  a  well 
thereon,  although  by  so  doing  he  cuts  off  the 
supply  of  water  to  the  springs  and  wells  in 
the  vicinity. 

2  Waterman,  Trespass,  p.  272;  Goddard, 
Easem.  Bennett's  ed.  p.  64;  Bishop,  Non- 
contr.  L.  §  877;  Weeks,  Damnum  Absque 
Injuria,  5§  100,  103;  Chatfield  v.  Wilson,  28 
Vt.  49;  Ray,  Negligence  of  Imposed  Duties, 
Personal,  p.  282. 

If  a  person  without  any  intention  to  in* 
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Jure  an  adjacent  owner,  and  while  making 
use  of  his  own  land  for  any  suitable  and  law- 
ful purpose,  cuts  off,  diverts,  or  destroys  the 
use  of  an  underground  spring  or  current  of 
water  which  has  no  known  or  defined  course, 
but  has  been  accustomed  toi^enetrateandtlow 
into  the  land  of  his  neighbor,  he  is  not  there- 
by liable  to  any  action  for  the  diversion  or 
stoppage  of  such  water. 

Washb.  Easem.  2d  ed.  §  411:  Beach,  Inj. 
§  1114;  6  Lawson,  Rights,  Rem.  &  Pr.  | 
2945;  1  Wait,  Act.  &  Def.  p.  144;  Angell, 
Watercourses,  §109. 

Acton  V.  Blundell,  12  Mees.  &  W.  324,  es- 
tablished the  doctrine  in  England  of  the  ab- 
solute right  of  the  owner  of  land,  through 
whose  land  water  percolates,  to  use  that 
water. 

In  Chaaemore  v.  Richards,  7  H.  L.  Cas. 
o49,  1  English  Ruling  Gases,  729,  this  rule 
is  laid  down:  "Where  a  proprietor  digs  a 
well  on  his  own  land,  and  pumps  up  water 
to  an  extent  exceeding  what  is  required  for 
his  private  use,  with  the  result  of  absorb- 
ing water  from  the  substrata  and  diminish- 
ing the  supply  enjoyed  b^  neighboring  pro- 
prietors, but  without  diverting  water  al- 
ready collected  in  any  definite  channel,  the 
loss  suffered  by  these  proprietors  is  damnum 
nhsque  injuria^  and  alroras  no  ground  of  ac- 
tion against  the  first  proprietor." 

Bury  V.  Pope,  Cro.  Eliz.  pt.  1,  p.  118;  Bal- 
lard v.  Tomlinson,  L.  R.  26  Ch.  Div.  194; 
Broadbent  v.  Ramshotham,  11  Exch.  002,  34 
Eng.  L.  &,  Eq.  663 ;  Smith  v.  Kenrick,  7  C.  B. 
666;  Ballacorkish  Min.  Co.  v.  Dumbell,  43 
L.  J.  P.  C.  N.  S.  19,  L.  R.  5  P.  C.  49 ;  Brain 
T.  Marfell,  41  L.  T.  N.  S.  455,  20  Am.  L.  Reg. 
N.  S.  93;  Lyon  v.  Fishmongers'  Co.  L.  R.  1 
App.  Cas.  662,  46  L.  J.  Ch.  X.  S.  68 ;  North 
Shore  R.  Co.  v.  Pion,  L.  R.  14  App.  Ca«.  612, 
59  L.  J.  P.  C.  N.  S.  25;  Wyatt  v.  Harrison, 
3  Barn.  &  Ad.  871;  New  River  Co.  v.  John- 
son, 2  El.  &  El.  436;  Queen  v.  Metropolitan 
Bd.  of  Works,  3  Best  &  S.  708 ;  Wheatley  v. 
Baugh,  25  Pa.  628,  64  Am.  Dec.  721. 

Percolating  water  belongs  absolutely  to 
the  owner  of  the  soil,  and  his  title  thereto  is 
not  affected  by  the  fact  that  an  impervious 
stratum  beneath  and  on  which  the  porous 
stratum  containing  the  water  rested  in  close 
contact  directs  the  course  of  percolating  wa- 
ter over  adjoining  land. 

Oould  v.  Eaton,  111  Cal.  639;  Eanson  ▼. 
McCue,  42  Cai.  303,  10  Am.  Rep.  299;  South- 
em  P.  R.  Co.  v.  Dufour,  95  Cal.  615,  19  L. 
R.  A.  92;  Ingraham  v.  Hutchinson,  2  Conn. 
684;  Roath  v.  Driscoll,  20  Conn.  532,  52  Am. 
Dec.  352 ;  Broum  v.  Illius,  25  Conn.  683,  27 
Conn.  84,  71  Am.  Dec.  49;  Tampa  Water- 
works Co.  V.  Cline,  37  Fla.  586,  33  L.  R.  A. 
376;  New  Albany  i  S.  R.  Co.  v.  Peterson,  14 
Ind.  112,  77  Am.  Dec.  60;  Oreencastle  v. 
Hazelett,  23  Ind.  189;  Taylor  v.  Fickas,  64 
Ind.  167,  31  Am.  Rep.  114;  Benthall  v.  Sei- 
fei't,  77  Ind.  302 ;  Catro  d  V.  R.  Co.  v.  Houry, 
7/  Ind.  364;  People's  Oas  Co.  y.  Tyner,  131 
Ind.  277,  16  L.  R.  A.  443;  Hougan  v.  Mil- 
waukee d  St.  P.  R.  Co.  35  Iowa,  558,  14  Am. 
Rep.  502 ;  Quinn  v.  Chicago,  B.  d  Q.  R.  Co. 
63  Iowa,  610;  Emporia  v.  Soden,  25  Kan. 
588,  37  Am.  Rep.  266:  Hail  v.  Reed,  15  B. 
Mon.  479;  Redman  v.  Forman,  83  Ky.  214; 
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Thurston  v.  Hancock,  12  Mass.  220,  7  Am. 
Dec.  57;  Callender  v.  Marsh,  1  Pick.  434; 
Greenleaf  v.  Francis,  18  Pick.  117;  Wilson 
V.  New  Bedford,  108  Mass.  266,  11  Am.  Rep. 
352;  Chase  v.  Silverstone,  62  Me.  175,  16 
Am.  Rep.  419;  Chesley  v.  King,  74  Me.  164, 
43  Am.  Rep.  669;  Upjohn  v.  Richland  Twp. 
Bd.  of  Health,  46  Mich.  542 ;  Shane  v.  Kan- 
&a«  City,  St.  J.  d  C.  B.  R.  Co.  71  Mo.  238,  86 
Am.  Rep.  489;  Beatrice  Oas  Co.  v.  Thomcu, 
41  Neb.  662 ;  Mosier  v.  Caldwell,  7  Nev.  363 ; 
Strait  V.  Brotcn,  16  Nev.  317,  40  Am.  Rep. 
497;  Ocean  Grove  Camp  Meeting  Asso.  ▼. 
Asbuiy  Park  Comrs.  40  N.  J.  Eq.'447;  Lord 
V.  Carbon  Iron  Mfg.  Co.  42  N.  J.  Eq.  157; 
Panton  v.  Holland,  17  Johns.  92,  8  Am.  Dec. 
369;  Lasala  v.  Holbrook,  4  Paige,  169,  25 
Am.  Dec.  524 ;  Radcliff  v.  Brooklyn,  4  N.  Y. 
195,  53  Am.  Dec  357;  Wagner  v.  Long 
Islafid  R.  Co.  2  Hun,  635;  Conhocton  Stone 
Road  Co.  y.  Buffalo,  N.  T.  d  E.  R.  Co.  3  Hun, 
o28;  Bellows  v.  Socket t,  16  Barb.  96;  Ellis 
y.  Duncan,  21  Barb.  230 :  Delhi  v.  Youmans, 
50  Barb.  316,  46  N.  Y.  362,  6  Am.  Rep.  100; 
Waffle  y.  New  York  C.  R.  Co.  58  Barb.  423 ; 
Ooodale  v.  Tuttle,  29  N.  Y.  459;  Pixlcy  y, 
Clark,  36  N.  Y.  520,  91  Am.  Dec.  72 ;  Bliss 
y.  Greeley  45  N.  Y.  671,  6  Am.  Rep.  157; 
Phelps  y.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep. 
93;  Bloodgood  v.  Ayers,  108  N.  Y.  400; 
Frazier  v.  Brown,  12  Ohio  St.  20*;  Elster  v. 
Springfield,  49  Ohio  St  82 ;  Tai,lor  y.  Welch, 
6  Or.  198;  Wheatley^.  BaugK  25  Pa.  628, 
64  Am.  Dec.  721 ;  Stoughton*s  Appeal,  88  Pa. 
198;  Kier  y.  Peterson,  41  Pa.  357;  Halde- 
man  v.  Bru^khart,  45  Pa.  617,  S4  Am.  Dec. 
511,  and  notes;  Chicago  d  A.  Oil  d  Min.  Co, 
V.  United  States  Petroleum  Co.  57  Pa.  83; 
Coleman  v.  Chadwick,  80  Pa.  81,  21  Am.  Rep. 
90;  Trout  v.  McDonald,  83  Pa.  146;  Lyhe's 
Appeal,  106  Pa.  626,  51  Am.  Rep.  542; 
Hague  v.  Wheeler,  157  Pa.  324,  22  L.  R,  A. 
141;  Pennsylvania  Coal  Co.  v.  Sanderson, 
113  Pa.  143,  67  Am.  Rep.  445;  Collins  y. 
Chartier's  Valley  Gas  Co.  131  Pa.  143,  6  L.R. 
A.  280;  Williams  v.  Ladew,  161  Pa.  283; 
Buff  urn  y.  Harris,  6  R.  I.  243;  Metcalf  v. 
NeUon.  8  S.  D.  87;  Sullivan  v.  Northern 
Spy  Min.  Co.  11  Utah,  438,  30  L.  R.  A.  186; 
Meyer  v.  Tacoma  Light  d  W.  Co.  8  Wash. 
144. 

There  are  no  correlative  rights  between 
adjoining  proprietors  as  to  waters  percolat- 
ing under  the  surface. 

Chatfield  v.  Wilson,  28  Vt.  49,  31  Vt.  358; 
Delhi  V.  Youmans,  50  Barb.  31C;  Harwood 
y.  Benton,  32  Vt.  724;  Clark  v.  Conroe,  38 
Vt.  469;  Boynton  v.  CHlman,  53  Vt.  17; 
Minard  v.  Carrier,  67  Vt.  489. 

An  act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because  it  is 
done  with  a  bad  intent. 

14  Alb.  L.  J.  61;  Jenkins  y.  Fowler,  24 
Pa.  308 ;  21  Alb.  L.  J.  284. 

But  no  man  by  mere  prior  onjoyment  of 
the  advantages  of  his  own  land  can  obtain 
a  servitude  in  the  land  of  another. 

If  I  see  a  well  on  my  neighbor's  land,  I 
have  no  power  to  interfere,  and  fio  occasion 
to  announce  any  purpose  as  to  my  own  land. 
Then,  should  Uiis  state  of  thinpfs  continue 
during  the  prescription  period,  there  can  be 
no  presumption  that  we  bargained  for  it, 
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since  there  was  nothing  to  call  out  a  con- 
troversy or  a  compromise. 

Bishop,  Noncontr.  L.  f  885;  Gould,  Wa- 
ters. §  281;  Kerr,  Real  Prop.  §  2221;  Roath 
▼.  Driacoll,  20  Ck)nn.  533,  52  Am.  Dec.  352 ; 
Angell,  Watercourses,  §  114;  Qoddard, 
Ilkisem.  p.  63;  Washb.  Real  Prop.  pp.  327, 
328 ;  Pingrey,  Real  Prop.  |  227 ;  Wheailey  v. 
Baughy  25  Pa.  528,  64  Am.  Dec.  725 ;  Halde- 
men  V.  Bruckhart,  45  Pa.  514,  S4  Am.  Dec. 
516;  OrcetUeaf  v.  Francis,  18  Pick.  117; 
Lyhe's  Appeal,  106  Pa.  626,  51  Am.  Rep. 
542;  Chase  v.  Silveratone,  62  Me.  175,  16 
Am.  Rep.  410;  Delhi  v.  Youmans,  50  Barb. 
316,  45  N.  Y.  362,  6  Am.  Rep.  100 ;  Frazier 
V.  Broton,  12  Ohio  St.  294;  Tinicum  Fishing 
'Co.  V.  Carter,  61  Pa.  42,  100  Am.  Dec.  597 ; 
Whetstone  v.  Bowser,  29  Pa.  59;  Bealey  v. 
Show,  6  East,  208;  Ratostron  v.  Taylor,  33 
£ng.  L.  &  Eq.  435,  11  Exch.  369;  Oreatrew  v. 
Hayward,  8  Exch.  291;  Wood  v.  Waud,  3 
Exch.  748;  Hanson  v.  MoCue,  42  Cal.  303,  10 
Am.  Rep.  299;  Weld  v.  Homhy,  7  East,  195; 
Wchh  V.  Bird,  10  C.  B.  N.  S.  260 :  Rights  in 
Subterranean  Waters,  2  Am.  L.  Reg.  N.  S. 
W;  1  Am.  L.  Reg.  N.  S.  637. 

The  orator's  deed  simply  conveys  to  him 
a  spring  of  water. 

Uonveyance  of  a  well  carries,  not  only  the 
rieht  to  use  the  water,  but  conveys,  not 
•oiDy  the  orifice  reaching  down  to  the  water, 
but  the  whole  opening  in  the  earth  before  it 
was  stoned,  and  the  stone  wall  and  the  wa- 
ter. 

Browne,  Judicial  Interpretation,  524; 
Mixer  v.  Reed,  25  Vt.  254;  Magcon  v.  Ear- 
rU,  46  Vt.  264. 

The  grants  and  the  covenants  of  the  grant- 
or are  the  precise  measures  of  the  orator's 
right. 

Goddard,  Easem.  p.  185;  Lybe*s  Appeal, 
106  Pa.  626,  51  Am.  Rep.  642;  Chenley  v. 
King,  74  Me.  164,  43  Am.  Rep.  569 ;  Bliss  v. 
-Greeley,  45  N.  Y.  672,  6  Am.  Kep.  157 ;  Brain 
v.  Marfell,  41  L.  T.  N.  S.  455,  20  Am.  L.  Reg. 
14^.  6.  93. 

Rowell,  J,,  delivered  the  opinion  of  the 
•court: 

On  January  1, 1872,  Eben  Scribner,  by  his 
warranty  deeid  of  that  date,  conveyed  to  the 
orator  a  dwelling  house,  outbuildings,  and  a 
spring  then  BU]}plying  said  buildings  with 
water.  The  spring  was  on  other  land  of  the 
grantor's  and  the  words  conveying  it  are: 
^Also  a  spring  of  water,  and  the  pipe  that 
conveys  the  water  from  said  spring  to  said 
i)uilding3."  This  is  not  a  spring  where  water 
issues  from  the  ground  by  natural  forces,  but 
was  formed  by  excavating  3  or  4  feet  through 
the  soil  to  the  bedrock,  which  dips  towards 
the  Winooski  at  quite  a  sharp  argle.  At  the 
bottom  of  this  excavation  there  is  a  fissure 
in  the  rock  through  which  the  water  comes 
into  the  excavation  from  the  upper  side. 
This  fissure  was  closed  on  the  lower  side,  and 
the  excavation  bricked  up,  to  make  a  recep- 
tacle for  the  water.  In  wet  times  there  is 
usually  plenty  of  water,  but  in  dry  times  it 
is  scant.  The  snow  and  rain  that  fail  on  the 
land  above  supply  the  spring  with  water, 
which  percolates  the  soil  to  the  bedrock, 
then  follows  the  rock  to  the  river,  "passing 
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over  the  rock  in  its  lowest  places,  or  through 
some  fissure  or  hole  therein,"  as  the  maeter 
finds.  The  orator's  grantor  consequently 
conveyed  to  J.  G.  Scribner  the  land  around 
the  spring,  except  what  he  had  theretofore 
conveyed  by  deed,  and  J.  G.  Scribner  con- 
veyed to  the  defendant  a  small  piece  of  it 
just  below  the  spring,  on  which  the  latter, 
without  malice,  but  for  the  purpose  of  ob- 
taining needed  water  for  his  own  house,  dug 
down  to  the  bedrock,  the  top  of  which  was 
"rotten,  and  full  of  joints,"  which,  on  being 
removed  with  pick  and  shovel  to  the  depth 
of  3^2  or  4  feet  below  the  surface^  revealed  a 
fissure  or  hole  in  the  rock  6  or  8  inches  in  di- 
ameter, through  which  a  stream  of  water  was 
running  large  enough  to  fill  a  five-eighths 
pipe,  the  direction  of  which,  if  continued  in 
the  same  course,  would  carry  it  some  feet 
south  of  the  orator's  spring.  The  defendant 
stopped  this  hole  at  the  lower  end,  except 
putting  in  a  %  >nc^  pip^  i^^^^i'  the  bottom 
to  let  the  water  through,  and  this  formed  a 
small  hollow  in  the  rock,  which  filled  with 
water,  and  from  which  the  defendant  took 
water  to  his  house.  Some  portion  of  the 
water  thus  taken  b^  the  defendant  thereto- 
fore usually  found  its  way  into  the  orator's 
spring  through  some  subterranean  passage 
or  passages,  and  was  one  source  of  its  sup- 
ply; and  it  is  to  restrain  tliis  diversion  of 
water  that  the  bill  was  brought. 

This  is  not  a  case  of  water  flowing  in  a 
well-defined  channel  under  ground,  but  of 
water  coming  from  rain  and  melting  snows, 
percolating  in  varying  quantities  the  soil  of 
an  extensive  hill-side  to  the  bedrock,  down 
which  it  wanders  in  divers  depressions  and 
passages  of  unknown  location,  size,  and  di- 
rection, until  it  finally  reaches  the  river. 
Now,  there  are  no  correlative  rights  between 
owners  of  adjoininp^  land  in  retspect  of  per- 
colating water,  which  is  regarded  as  a  part 
of  the  earth  itself,  as  much  as  the  soil  and 
tlie  stones,  with  the  same  absolute  right  of 
use  and  appropriation  by  the  owner  of  the 
land  in  which  it  is.  Chatfield  v.  Wilson,  28 
Vt.  49 ;  Chasemore  v.  Richards,  7  H.  L.  Cas. 
349,  1  English  Ruling  Cases,  729.  Hence, 
on  this  score,  the  orator's  loss  is  without  le- 
gal injury,  and  affords  no  ground  for  sus- 
taining the  bill.  Nor  has  the  orator  ac- 
quired a  prescriptive  right  to  this  water,  for 
the  doctrine  of  prescription  is  not  applica- 
ble to  percolating  water.  Angell,  Water- 
courses, 6th  ed.  §  114  p;  Lyhe's  Appeal,  106 
Pa.  626,  51  Am.  Rep.  542;  Chasemore  v. 
Richards,  above  cited;  Roath  v.  Driscoll,  20 
Conn.  533,  52  Am.  Dec.  352.  But  the  ora- 
tor says  that  his  deed  conveys  the  water  to 
him  by  implication  before  it  reaches  the 
spring,*  because  the  maxim  is  that  when  you 
grant  a  thing  you  are  presumed  also  to 
grant  to  the  extent  of  your  power  that  with- 
out which  the  thing  granted  cannot  be  en- 
joyed, and  that,  therefore,  the  acts  com- 
plained of.  are  in  derogation  of  the  grant; 
and  he  relies  on  Coolidge  v.  Eager,  43  Vt.  9, 
5  Am.  Rep.  256,  as  fully  sustaining  his 
claim.  That  was  a  conveyance  of  a  house 
and  lot  without  mention  of  a  spring  owned 
by  the  grantor  on  the  land  of  another,  from 
which  water  was  then  running  to  said  house 
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through  an  aqueduct  that  was  partly  in  the 
land  oonveyea,  partly  in  other  adjoinine 
land  of  the  grantor's  and  partly  in  the  land 
of  the  third  person.  No  question  was  made, 
nor  could  be,  but  that  the  ^ant  carried  all 
of  the  aqueduct  that  was  in  the  land  con- 
veyed, and  the  court  held,  on  the  principle 
of  the  maxim  invoked,  that  the  grant  of  the 
house  and  the  land  and  of  that  part  of  the 
aqueduct  in  the  land,  carried  with  them 
the  water  as  it  was  then  running,  with  the 
right  to  the  spring  and  the  aqueduct  suffi- 
cient for  its  continuance,  sts  an  appurtenance 
of  the  house  and  the  land.  Buc  that  case  is 
not  like  this.  There  the  question  was 
whether  the  spring  was  conveyed  at  all  or 
not,  while  here  it  is,  not  whether  the  spring 
was  conveyed,  but  whether  the  irrant  of  it 
conveys,  by  implication,  percolating  water 
before  it  reaches  the  spring;  nnd  so  the 
question  is  as  to  the  extent  of  the  grant,  as 
it  was  in  Minard  v.  Currier,  67  Vt.  489, 
which  is  much  in  ]goint.  That,  was  a  con- 
veyance in  fee  of  certain  springs  or  wells 
fed  by  percolating  water,  with  a  further  con- 
veyance of  all  tne  grantor's  right  to  the 
water  that  would  naturally  flow  into  them. 
It  was  said  that  a  ^rant  of  the  land  contain- 
ing the  wells  would  not  have  deprived  the 
grantor  nor  his  grantees  of  the  right  to  dig 
upon  the  remaining  land  to  the  injury  of 
the  wells,  but  that  a  right  to  percolating 
water  greater  than  could  be  acquired  by  a 
deed  of  the  land  could  be  created  by  apt  and 
sufficient  words,  and,  if  the  language  of  the 
deed  clearly  imports  such  riffht,  the  law  will 
recognize  it;  and  it  was  held  that  the  fur- 
ther conveyance  did  import  such  right  in 
that  case,  and  conveyed  the  water  that  the 
wells  would  receive  when  nothii'ir  was  done 
to  intercept  its  passage.  Whitehead  v. 
Parks,  2  Hurlst.  &  N.  870,  is  to  the  same  ef- 
fect. Now,  there  is  no  difference  between 
granting  land  containing  a  spring,  and 
granting  a  spring  without  more;  and  in 
each  case,  although  the  grantee  takes  the 
fee,  he  must  stand  on  his  common-law  right 
as  to  percolating  water.  The  oiator's  deed 
gives  him  the  spring  and  the  water  therein 
and  flowing  therefrom,  but  it  gives  him  no 
right  to  water  before  it  reaches  the  spring, 
and  consequently  no  ri^ht  to  prevent  his 
ffrantor,  nor  those  claiming  under  him,  from 
diverting  it  from  the  spring.  Brain  v.  Mar- 
fell  (English  Court  of  Appeals)  41  L.  T.  N. 
S.  455,  20  Am.  L.  Reg.  N.  S.  93,  is  a  leading 
case  on  this  subject,  and  a  stronger  one  for 
the  plaintiff  than  this  is  for  the  orator. 
There  the  defendant  sold  a  spring  to  the 
plaintiff  and  the  sole  right  to  the  wat«r 
therein  and  obtainable  therefrom,  with  the 
right  of  conveying  the  same  through  a  jjipe 
in  the  defendant's  land  to  the  plaintiff's 
dwelling  house,  with  the  right  of  entry  for 
repairs  and  other  proper  purposes,  with  a 
declaration  that  the  plaintiff,  his  heirs  and 
assigns,  should  be  the  absolute  owner  of  the 
spring,  and  a  covenant  of  quiet  enjoyment, 
llie  defendant  subsequently  sold  some  of  his 
land  near  the  spring  to  a  railroad  company, 
which  made  a  tunnel  through  it  that  de- 
stroyed the  spring,  whereupon  the  plaintiff 
sued  the  defendant  for  a  breach  of  his  con- 
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tract;  and  it  was  held  that  the  defendant 
had  conveyed  the  water  only  after  it  reached 
the  spring,  and  that  draining  the  water  be- 
fore it  reached  the  spring  was  no  breach. 
Lord  Coleridge  said,  in  the  course  of  his 
opinion,  that  in  a  case  on  the  western  cir- 
cuit, the  name  of  which  he  did  not  remem- 
ber, it  was  held  that  in  the  conveyance  of  a 
spring  with  the  water  flowing  from  it,  the 
spring  head,  with  the  definite  stream  of 
water  flowing  from  it,  was  meant,  and  that 
interference  with  the  water  before  it  reached 
the  head,  or  before  it  b^an  to  run  in  a  defi- 
nite channel,  was  not  actionable.  In  Bliss 
V.  Orceley,  46  N.  Y.  671,  6  Am.  Rep.  157,  the 
owner  of  a  farm  granted  to  the  plaintiff, 
with  a  covenant  of  warranty,  the  right  to 
dig  and  stone  up  a  spring  thereon,  and  to 
lay  a  pipe  therefrom  to  plaintiff's  house. 
Held,  tnat  the  entire  farm  was  not  thereby 
made  servient  to  the  grant,  and  that  the 
grantor's  assignee  might  lawfully  dig  a 
spring  near  plaintiff's  spring  though  it  was 
thereby  rendered  useless.  Lyhe's  Appeal 
above  cited,  was  like  this,  a  bill  for  an  in- 
junction. There  the  grantor  of  land  re- 
served the  right  to  conduct  water  from  a 
spring  thereon  to  his  adjoining  land,  on 
which  a  well  was  subsequently  dug,  whereby 
the  subterranean  supply  of  the  spring  was 
cut  off;  and  an  injunction  was  denied.  In 
Chesley  v.  Kingy  74  Me.  164,  43  Am.  Rep. 
669,  the  grantor  of  land  reserved  the  privi- 
lege of  taking  water  from  a  spring  thereon 
to  his  house  and  barn  and  pasture.  ^  The 
court  said  that,  while  the  grantor's  rights 
in  the  spring  were  completely  subject  to  the 
grantee's  right  to  consult  his  own  conven- 
ience and  advantage  in  the  digging  of  a 
well  in  the  land  conveyed  for  better  supply- 
ing it  with  water,  yet,  if  he  dug  the  well  for 
the  sole  and  malicious  purpose  of  cutting  off 
the  sources  of  the  spring  and  injuring  the 
plaintiff,  he  would  be  liable.  By  our  law 
it  is  immaterial  with  what  motive  a  man 
does  an  act  lawful  in  itself. 
Decree  afflmied,  and  cause  remanded. 

Taft,  J.,  dissents. 


Louis  PLOOF,  Admr.,  etc.,  of  Prank  Ploof, 

t?. 
BURLINGTON  TRACTION  CO^IPANY. 


( 


,Vt. 


) 


1.  Tlie  negrltS^nce  of  parents,  contrlbnt- 
ing  to  an  accident  which  injures  a  minor 
child,  cannot  be  imputed  to  the  child  in  an 
action  by  the  child  against  a  third  person  for 
personal  Injuries  sustained  through  negli- 
gence. 

2.  Tbe     contributory     neffllffence      of 

Note. — As  to  the  doctrine  of  imputing  negll- 
gence  to  children  because  of  their  parents*  neg- 
ligence, see  note  to  Chicago  City  R.  Co.  v.  Wil- 
cox (111.)  21  L.  R.  A.  76;  also  Bottoms  v.  Sea- 
board &  B.  R.  Co.  (N.  C.)  25  L.  R.  A.  784;  At- 
lanta &  C.  Air  Line  R.  Co.  v.  Gravltt  (Oa.)  2e 
L.  R  A.  553 ;  and  Roth  v.  Union  Depot  Co. 
(Wash.)  81  L.  R.  A.  855. 
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j^mr^mtu  t»  a  defemse  to  an  action  for 

the  death  of  their  minor  child,  ander  Stat.  %% 
2451,  2452,  which  slve  the  right  of  action 
to  the  personal  representative  of  the  child  for 
the  benefit  of  the  next  of  Icln. 
8.  NeirUvenco  of  parents  tn  permitting 
a  boy  ten  years  old  to  iro  npon  the 
street  does  not  proximately  contribute  to  an 
accident  resulting  from  his  attempt  to  cross 
the  street  in  front  of  a  moving  car. 

(July  21,  1898.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Chittenden  County  Court  made  dur- 
ing the  trial  of  an  action  brought  to  recover 
damans  for  the  alleged  negli^nt  killing  of 
plaintiff's  minor  son  which  resulted  in  a 
verdict  in  defendant's  favor.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Seneca  Haaelion,  E.  R.  Hard, 
and  George  "W.  DeberviUe,  for  plaintiff: 

The  doctrine  that  negligence  of  a  parent 
or  of  one  standing  in  the  place  of  a  parent 
Is  imputable  to  a  child  of  tender  years  so  as 
to  defeat  its  recovering  in  an  action  against 
anoUier  for  injuries  negligently  inflicted  was 
first  announced  in  Hartfield  v.  Roper,  21 
Wend.  615,  34  Am.  Dec.  273. 

The  next  case  involving  this  question  was 
Robinson  v.  Cone,  22  Vt.  213,  54  Am.  Dec. 
G7,  which  denied  the  doctrine  of  the  imputed 
n^ligence  of  a  parent. 

The  supreme  court  of  Massachusetts  in 
1857  held  as  that  of  New  York  had  done. 

Holly  y.  Boston  Oaslight  Co.  8  Gray,  123, 
69  Am.  Dec.  233. 

In  the  following  year,  1858,  the  question 
came  before  the  courts  of  Connecticut  and 
Tennessee.  Both  repudiated  the  doctrine  of 
Hartfield  v.  Roper. 

Daley  v.  Norwich  d  W.  R.  Co.  26  Conn. 
501,  68  Am.  Dec.  413;  Whirley  v.  Whiteman, 
1  Head,  613. 

The  doctrine  of  Robinson  v.  Cone  is  now 
tbe  prevailing  doctrine  in  this  country. 

The  reason  underlying  Hartfield  v.  Roper 
is  fallacious. 

Shearm.  &  Redf.  Neg.  §f  77,  78;  2  Thomp. 
Trials,  9  1687 ;  2  Thomp.  Neg.  ed.  1886,  p. 
1186,  note;  Wood,  Railway  Law,  |  322; 
lUshop,  Noncontr.  Law,  §  682;  Beach,  Con- 
trib.  Keg.  2d  ed.  |  127 ;  Harris,  Damages  by 
Corp.  §  463;  Wharton,  Neg.  ed.  1874,  §  313; 
Bellefontaine  d  I.  R,  Co.  v.  Snyder  18  Ohio 
St.  400,  98  Am.  Dec.  175;  4  Am.  Law  Rev. 
405;  3  Elliott,  Railroads,  p.  1881 ;  Cleveland, 
C.  C.  &  /.  R.  Co.  V.  Manson,  30  Ohio  St.  451 ; 
Erie  City  Pass.  R.  Co.  v.  Sohuster,  113  Pa. 
412,  57  Am.  Rep,  471;  Huff  v.  Ames,  16  Neb. 
139,  49  Am.  Rep.  716;  Atlanta  d  C.  Air-Line 
R.  Co.  V.  Oravitt,  93  Ga.  369,  26  L.  R.  A. 
553 ;  Bottoms  v.  Seaboard  d  R.  R.  Co.  114  N. 
C.  690,  25  L.  R.  A.  784;  Goverhment  Street 
R.  Co.  V.  Hanlon,  53  Ala.  70;  Galveston,  H.  d 
H.  R.  Co.  V.  Moore,  59  Tex.  64,  46  Am.  Rep. 
265;  Westbrook  v.  MobiU  d  0.  R.  Co.  66 
Miss.  560;  Winters  v.  Kansas  City  Cable  R. 
Co.  99  Mo.  509,  6  L.  R.  A.  536 ;  Chicago  City 
R.  Co.  V.  Wilcox,  138  111.  370,  21  L.  R.  A.  76; 
BattishiU  v.  Humphreys,  64  Mich.  494 ;  Ship- 
py  V.  Au  Sable,  85  Mich.  280;  Missouri,  K. 
d  T.  R.  Co.  V.  Shockman   (Kan.)   62  Pac 
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446;  Neumian  v.  Phillipsburg  E»rse  Car  R. 
Co.  52  N.  J.  L.  446,  8  L.  R.  A.  842;  Consol- 
idated Traction  Co.  v.  Hone,  59  N.  J.  L.  275; 
Wymore  v.  Mahaska  County,  78  Iowa,  396, 
6  L.  R.  A.  645;  Norfolk  d  P.  R.  Co.  v.  Orms- 
by,  27  Gratt.  455;  Norfolk  d  W.  R.  Co.  v. 
Groseclose,  88  Va.  267;  Westerfield  v.  Levis 
Bros.  43  La.  Ann.  63;  Roth  v.  Union  D»fpot 
Co.  13  Wash.  525,  31  L.  R.  A.  855:  Moore  v. 
Metropolitan  R.  Co.  2  Mackey^  437 ;  Berry  v. 
Ijake  Erie  d   W.  R.  Co.   70  Fed.   Rep.   679. 

In  those  states  in  which  the  rule  of 
Hartfield  v.  Roper  has  been  recognized  and 
not  repudiated  it  has  been  in  various  ways 
modified  and  restricted  under  the  growing 
sense  of  its  harshness  and  unreasonableness. 

Louisville,  N.  A.  d  C.  R.  Co.  v.  Sears,  11 
Ind.  App.  654;  Baltimore  City  Pass.  R.  Co. 
v.  McDonnell,  43  Md.  534;  Meelcs  v.  South- 
cm  P.  R.  Co.  56  Cal.  613,  38  Am.  l^ep.  67. 

In  New  York,  Massachusetts,  and  Maine, 
it  is  now  uniformly  held  that  if  the  child  in 
fact  did  nothing  at  the  time  of  injury  which 
would  be  deemed  negligence  in  an  adult,  the 
contributory  negligence  of  its  parents  or 
guardian  must  not  be  imputed  to  it  in  an  ac- 
tion in  its  behalf. 

Ihl  V.  Forty-Second  Street  d  O.  Street 
Ferry  R.  Co.  47  N.  Y.  317,  7  Am.  Rep.  450; 
MoGarry  v.  Loomis,  63  N.  Y.  104 ;  Collins  v. 
South  Boston  R.  Co.  142  Mass.  301,  56  Am. 
Rep.  675;  Munn  v.  Reed,^  Allen,  431 ;  Lynoh 
V.  Smith,  104  Mass.  52,  6  Am.  Rep.  188;  O'- 
Brien V.  McGlinchy,  68  Me.  552. 

When  the  death  of  a  person  is  caused  by 
the  wrongful  act,  neglect,  or  default  of  an- 
other, our  statute  gives  a  right  of  action  in 
the  name  of  the  personal  representative  of 
such  deceased  person  for  the  benefit  of  the 
next  of  kin,  whenever,  if  death  had  not  en- 
f^ued,  the  party  injured  would  have  been  en- 
titled to  maintain  an  action,  and  it  therefore 
necessarily  follows  that  no  element  of  con- 
tributory negligence  can  enter  into  the  con- 
sideration of  a  case  brought  by  an  adminis- 
trator which  would  not  have  entered  into  the 
consideration  of  the  case  if  death  had  not  en- 
sued and  the  action  had  been  brought  by  the 
party  injured. 

Vt.  Stat.  §9  2451,  2452 ;  Wymore  v.  Mahas- 
ka County,  78  Iowa,  396,  6  L.  R.  A.  545; 
Consolidated  Traction  Co,  v.  Hone,  59  N.  J. 
L.  275;  Norfolk  d  W.  R.  Co.  v.  Groseclose, 
88  Va.  267 ;  Westerfield  v.  Levis,  43  La.  Ann. 
63;  Cleveland,  C.  d  C.  R.  Co.  v.  Crawford, 
24  Ohio  St.  631,  15  Am.  Rep.  633;  Atlanta 
d  C.  Air-Line  R.  Co.  v.  Gravitt,  U3  Ga.  369, 
26  L.  R.  A.  563. 

The  negligence  of  the  parents,  if  there  was 
any,  consisted  in  letting  their  boy  of  ten 
years  go  to  the  fair  on  the  morning  of  the 
day  on  which  he  was  injured  at  four  o'clock 
in  the  afternoon  while  returning  therefrom. 
If  the  parents  were  negligent,  their  negli- 
gence was  remote  and  not  proximate,  and, 
whether  imputable  or  not,  cannot  affect  the 
right  of  recovery  in  this  case. 

Trow  V.  "Vermont  C.  R.  Co.  24  Vt.  487,  58 
Am.  Dec.  191 ;  Davies  v.  Mann,  10  Mees.  &  W. 
546;  Colchester  v.  Brooke,  7  Q.  B.  377;  Hyde 
v.  Jamaica,  27  Vt.  458;  Templeton  v.  Mont- 
pelier,  56  Vt.  328 ;  Davie  y.  Central  Vermont 
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R,  Co.  66  Vt.  290;  Biaaillon  v.  Blood,  64  N.j 
H.  565;  Beny  v.  Lake  Erie  d  W.  R,  Co.  70 
Fed.  Rep.  679 ;  Kyne  v.  Wilminglon  d  N.  R, 
Co,  8  Houst.  (Del.)  185;  Waite  v.  North 
Eastern  R.  Co,  El.  Bl.  &  El.  719;  Meeks  v. 
Southern  P.  R.  Co,  56  Cal.  513,  38  Am.  Rep. 
67. 

Messrs.  A.  O.  Whlttemore  and  B.  E. 
Bro^m,  for  defendant: 

No  greater  decree  of  care  as  to  pedestrians 
or  private  vehicles  in  the  street  is  demanded 
of  a  street-railway  company  than  is  exacted 
of  the  owner  of  any  other  vehicle. 

Booth,  Street  Railways,  f  309;  Unger  v. 
Forty-Second  Street  d  O.  Street  Ferry  R.  Co. 
51  N.  Y.  497. 

As  to  members  of  the  general  public  be- 
tween whom  and  the  company  no  relation 
arising  out  of  contract,  express  or  im- 
plied, exists,  the  employees  are  bound  to  ex- 
ercise only  what  amounts,  under  all  the  cir- 
cumstances of  the  case,  to  ordinary  care  and 
prudence. 

Booth,  Street  Railways,  |  300 ;  Pendleton 
Street  R.  Co.  v.  Shires,  18  Ohio  St.  255 ;  Pen- 
dleton  Street  R.  Co.  ▼.  Stallman,  22  Ohio  St. 
1;  Etherington  v.  Prospect  Park  d  C.  /.  R. 
Co.  88  N.  Y.  641 ;  Roller  v.  Sutter  Street  R. 
Co.  66  Cal.  230. 

The  motorman  has  the  right  to  assume 
that  the  traveler  in  front  has  heard  the 
warning  ^iven,  and  will  turn  aside  in  time 
to  avoid  injury. 

Everett  v.  Los  Angeles  Consol.  Electric  R. 
Co.  (Cal.)  6  Am.  Elec.  Cas.  460;  McLaugh- 
lin V.  New  Orleans  d  0.  R.  Co.  48  La.  Ann. 
23;  Fleishman  v.  Neversink  Mountain  R.  Co. 
174  Pa.  610. 

This  suit  was  brought  for  the  sole  benefit 
of  the  parents  of  the  deceased.  The  question 
of  their  negligence  was  for  the  jury. 

Lindsay  v.  Canadian  P.  R.  Co.  08  Vt.  556 ; 
Roller  V.  Sutter  Street  R.  Co.  66  Cal.  230; 
IHooth,  Street  Railways,  §§  390,  391 ;  Belle- 
fontaine  d  I,  R.  Co.  v.  Snyder,  18  Ohio  St. 
399,  98  Am.  Dec.  175;  2  Thomp.  Neg.  p. 
1191;  Olassey  v.  Hesionville,  M.  d  F.  Pass. 
R,  Co.  57  Pa.  172;  Philadelphia  d  R,  JR.  Co. 
V.  Long,  75  Pa.  265 ;  Chicago  v.  Starr,  42  111. 
174,  89  Am.  Dec.  422;  Ewen  v.  Chicago  d  N. 
W.  R.  Co.  38  Wis.  613;  1  Sheaim.  &  Redf. 
Neg.  §  71;  Beach,  Contrib.  Neg.  §  44;  Grant 
V.  Fitchhurg,  160  Mass.  16;  Ca^ey  v.  Smith, 
152  Mass.  294,  9  L.  R.  A.  259;  Pittsburgh,  A. 
d  M.  R.  Co.  V.  Pearson,  72  Pa.  169:  Smith 
V.  HestonMle,  M.  d  F.  Pass.  R,  Co.  92  Pa. 
450,  37  Am.  Rep.  705;  Albertson  v.  Keokuk 
d  D.  M.  R.  Co.  48  Iowa,  292;  Wymore  v. 
Mahaska  County,  78  Iowa,  390,  6  L.  R.  A. 
545;  Bellefontaine  d  I.  R.  Co.  v.  Snyder,  24 
Ohio  St.  670 ;  Reed  v.  Minneapolis  Street  R. 
Co.  34  Minn.  557;  O'Flaherty  v.  Union  R. 
Co.  45  Mo.  70,  100  Am.  Dec.  343;  Schieihold 
V.  North  Beach  d  M.  R.  Co.  40  Oal.  447; 
Westhrook  v.  Mobile  d  0.  R.  Go.  66  Miss. 
560;  Eoppe  v.  Chicago,  M.  d  St.  P.  R.  Co.  61 
Wi.<.  357;  Dahl  v.  Milicaukec  City  h.  Co.  62 
Wis.  652 ;  Ewen  v.  Chicago  d  Y.  W.  R.  Co. 
38  Wis.  613;  Chicago  v.  Starr,  42  111.  174, 
89  Am.  Dec.  422;  Western  U.  Teleg.  Co.  v. 
Hoffman,  80  Tex.  420;  Norfolk  d  W.  R.  Co. 
V.  Groseclose,  88  Va.  2G7;  Birkett  v.  Knick- 
erbocker Ice  Co.  110  N.  Y.  50i;  I  hi  v.  Forty-' 
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Second  Street  d  G.  Street  Ferry  R.  Oo.  47 
N.  Y.  317,  7  Am.  Rep.  450. 

The  degree  of  care  and  caution  required  of 
a  child  must  be  measured  by  his  age  and  ca> 
pacity. 

Robinson  ▼.  Cone,  22  Vt.  213,  54  Am.  Dec. 
67 ;  Maher  y.  Central  Park,  N,  d  E.  R.  R.  Co. 
67  N.  Y.  52 ;  McCarthy  v.  Cass  A  r.enue  d  F^ 
G.  R.  Co.  92  Mo.  536 ;  Crissey  v.  HestonviUe, 
M.  d  F.  Pass.  R.  Co.  75  Pa.  83 ;  Philadelphia 
City  Pass.  R.  Co.  v.  Hassard,  75  Pa,  367; 
Sioux  City  d  P.  R.  Co.  v.  Stout,  84  U.  S. 
657,  21  L.  ed.  745;  Cleveland  Rolling  MUl 
Co.  V.  Corrigan  4^6  Ohio  St.  283,  3  L.  R.  A« 
385 ;  Croswell,  Electricity,  §  760. 

llie  question  of  negligence  is  generally  for 
the  jury. 

Croswell,  Electricity,  f  764;  Booth,  Street 
Railways,  §  385 ;  Baltimore  City  Pass.  R.  Co. 
v.  McDonnell,  43  Md.  534;  Stone  v.  Dry^ 
Dock,  E.  B.  d  B.  R.  Co.  115  N.  Y.  104;  Con- 
nolly v.  Knickerbocker  Ice  Co.  114  N.  Y. 
104;  McCarthy  v.  Cass  Avenue  d  F.  G.  jB. 
Co.  92  Mo.  536 ;  Maher  v.  Central  Park,  N. 
d  E,  R.  R.  Co.  67  N.  Y.  52 ;  Philadelphia  City 
Pass.  R.  Co.  v.  Hassard,  75  Pa.  367;  Mc- 
Laughlin y.  New  Orleans  d  C.  R.  Co.  48 
La.  Ann.  23;  Beach,  Contrib.  Neg.  2d  ed.  §| 
117,  118. 

To  the  extent  that  a  child  has  knowledge 
and  understanding  of  the  danger  to  which 
he  ib  exposed,  or  where  it  is  of  such  a  na- 
ture as  to  be  necessarily  obvious  to  one  of 
his  years,  he  is  under  a  legal  duty  to  avoid 
it. 

Booth,  Street  Railways,  §  385;  Ridenhour 
V.  Kansas  City  Cable  R.  Co.  102  Mo.  270; 
Chicago  City  R.  Co.  v.  Wilcox  (111.)  8  L.  R. 
A.  404;  Sxcift  v.  Staten  Island  Rapid  Tran- 
sit R.  Co.  123  N.  Y.  645;  Nagle  v.  Alleghe^ 
ny  Valley  R.  Co.  88  Pa.  35,  32  Am.  Rep.  413; 
Manahan  v.  Steinway  d  H.  P.  R,  Co.  125  N.. 
Y.  760;  Tucker  v.  New  York  C.  &  H.  R.  R. 
Co.  124  N.  Y.  308 ;  McMahon  v.  New  York^ 
33  N  Y.  642 :  Sheets  v.  Conolly  Street  R.  Co, 
54  N.  J.  L.  518. 

RosB,  Ch.  J.,  delivered  the  opinion  of  the- 
court : 

This  is  an  action  to  recover  such  damages 
as  are  just  with  reference  to  the  pecuniary 
injuries  resulting  from  the  death  of  Frank 
Ploof,  a  boy  ten  years  of  age,  to  Louis  l*Joof, 
his  father,  the  plaintiff  administrator,  and  to- 
his  wife,  the  mother  of  Frank  Ploof;  the- 
father  and  mother  being  the  next  of  kin  of 
Frank  Ploof.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  the  defendant.  Th« 
defendant,  on  September  4,  1896,  owned  and. 
operated  an  electric  railway  in  the  city  of 
Burlington.  On  that  day  one  of  its  cam  ran 
over  the  intestate,  Frank  Ploof,  and  inflicted 
upon  him  such  injuries  that  he  died  in  a  few 
hours.  At  tdat  time  the  intestate  was  a  boy 
ten  years  of  age,  healthy,  and  of  ordinary 
ability.  He  attended  the  public  schools^, 
could  read  and  write,  and  for  about  a  year 
had  sold  evening  papers  on  the  street.  He 
had  gone  about  the  city  and  on  the  streeta  on 
which  the  electric  cars  ran  for  the  purpose  of 
attending  school  and  for  the  purpose  of  sell- 
ing papers.  On  the  day  he  was  ibjured  he- 
had,  with  the  consent    of   his    pareots,  at- 
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tended  the  annual  fair  at  Hownrd  Park, 
about  %  mile  distant  from  the  place  of  the 
accident,  «nd  was  returning  for  i'le  purpose 
of  procuring  and  selling  the  evening  papers. 
His  parents  were  not  present  at  the  place  of 
the  accident  when  it  occurred,  and  resided 
some  distance  from  it.  The  defendant 
claimed  that  the  parents  of  the  deceased  were 
negligent  in  permitting  him  to  go  into  the 
streets  where  the  cars  were,  and  at  the  de- 
fendant's request,  against  the  exception  of 
the  plaintiff,  the  court  charged:  "The  de- 
fendant claims  that  the  negligence  of  the 
parents  contributed  to  the  accident;  that 
they  did  not  exercise  ordinary  care — ^the  care 
of  prudent  persons  in  permitting  the  boy  to 
go  into  the  streets  where  the  car  ran.  The 
parents  were  bound  in  this  respeot  to  exer- 
cise ordinary  oare, — the  care  of  prudent  per- 
sons,— and  if  they  were  negligent  :n  permit- 
ting the  boy  to  go  to  the  fair  and  return  home 
over  Pine  street,  where  the  accident  took 
place,  the  plaintiff  cannot  recover."  The 
plaintiff  tooK  several  other  exceptions  to  the 
charge,  but  now  insista  upon  this  one  alone. 
He  insists  that  this  exception  should  be  sus- 
tained : 

1.  Because  he  contends  that  the  recovery 
is  in  the  right  of  the  intestate,  and  that  un- 
der the  decisions  of  this  court,  the  negli^nce 
of  the  parents  contributing  to  the  accident 
which  injures  their  minor  child  cannot  be 
imputed  to  the  minor  child  in  an  action 
brought  by  the  child  against  a  third  person 
to  recover  personal  damages  sustained 
through  the  concurring  negligence  of  such 
third  person.  Assuming,  but  not  conceding, 
that  this  is  such  an  action,  or  one  in  which 
the  administrator  is  seeking  to  recover  dam- 
ages sustained  by  the  intestate,  and  for  the 
benefit  of  the  estate  of  intestate,  his  conten- 
tion is  supported  by  Rohinson  v.  Cone^  22  Vt. 
213,  54  Am.  Dec.  67,  and  note.  That  case  has 
become  a  leading  case  against  the  doctrine  of 
imputed  negligence,  and  its  doctrine  is  quite 
generally  followed  by  courts  of  Isst  resort, 
and  indorsed  by  eminent  legal  writers.  The 
doctrine  of  imputed  negligence  was  an- 
nounced in  the  earlier  decision  of  Hartfield 
V.  Roper,  21  Wend.  616,  34  Am.  Dec.  273, 
which  has  been  followed  to  some  extent  by 
courts  of  last  resort.  Some  such  courts 
which  early  adopted  the  doctrine  on  the 
strength  of  Hartfield  v.  Roper  have  receded 
and  now  hold  the  doctrine  of  Robinson  v. 
Cone.  Much  has  been  written  for  and 
against  the  doctrine  of  imputed  negligence. 
It  is  very  fully  and  carefully  collated  and 
clearly  set  forth  in  the  brief  for  the  defend- 
ant. We  shall  take  no  time  in  reviewing  the 
decisions  on  the  subject.  In  a  suit  in  which 
a  minor  or  his  administrator  seeks  to  recover 
daujiages  in  the  right  of  the  minor^  or  in  the 
right  of  his  estate,  for  injuries  inflicted  upon 
such  minor  by  the  negligence  of  a  party,  it  is 
difficult  to  find  any  satisfactory  legal  ground 
upon  which  such  party  can,  in  a  court  of 
justice,  be  heard  to  say:  'True,  I  negli- 
gently inflicted  a  serious  injury  upon  the 
child,  but  no  lesal  obligation  rests  upon  me 
to  compensate  the  child  for  injuries  inflicted 
by  my  negligence,  because  the  parents  of  the 
child  were  negligent  in  the  same  transaction, 
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and  their  negligence  contributed  to  the  hap- 
pening of  the  accident  occasioning  such  dam- 
ages." Parents  are  the  natural  protectors 
and  guardians  of  their  minor  children,  but 
not  their  agents  to  waive  torts  committed 
upon  them.  The  usual  doctrine  u  that  every 
joint  tort  feasor  is  liable  for  all  the  dama- 
ges committed,  and  there  is  no  contribution 
between  joint  tort  feasors.  Such  excuse 
overturns  this  wholesome  and  just  doctrine 
when  the  negligence  of  the  parent  is  involved 
in  the  wrongdoing.  It  would  be  much 
easier  to  find  good  reasons  for  holding  that 
such  an  injur^  child  might  recover  jointly 
aeainst  his  parent  and  the  third  person. 
This  court  is  content  to  abide  by  the  deci- 
sion of  Robinson  v.  Cone  on  the  doctrine  of 
imputed  negligence. 

2.  The  plaintiff  contends  that  when  the 
recovery,  as  in  this  case,  is  for  the  bene^t  of 
the  parents,  the  contributory  negligence  of 
such  parents  is  no  defense.  Put  briefly,  this 
contention  is  that  a  parent  may  recover  dam- 
ages sustained  in  pa^  by  his  own  wrong,  or 
damages  produced  by  an  accident  to  w^hich 
his  own  negligence  contributed.  This  con- 
tention is  against  the  recent  decision  of  this 
court  in  Lindsay  v.  Canadian  P.  R.  Co.  68 
Vt.  556,  and  against  the  general  doctrine 
that  a  party  whose  negligence  has  contribut- 
ed to  the  happening  of  tne  accident  causing 
him  damages  cannot  recover,  because  he  can- 
not recover  for  so  much  of  sudi  damages  as 
he  himself  caused,  and  because  the  law  will 
not,  if  it  were  possible  fairly  and  justly  so 
to  do,  trouble  itself  to  inquire  into  and  divide 
such  damages  between  the  wrongdoers  con- 
tributing thereto.  Again,  it  is  practically 
impossible  to  ascertain  and  divide  such  dam- 
ages justly  between  the  parties  whose  negli- 
gence has  contributed  to  the  accident  caus- 
ing them.  In  Lindsay  v.  Canadian  P.  R.  Co. 
there  is  no  discussion  of  this  doctrine.  But 
the  case  in  facts  and  in  principle  in  like  the 
present  case,  and  the  point  was  taken  and 
fully  discussed,  supported  by  a  large  cita- 
tion of  authorities,  at  the  hearing,  and  fully 
considered  by  the  <ourt.  The  plaintiff  does 
not  contend  against  the  soundness  of  the 
general  doctrine  that  a  plaintiff  whose  negli- 
gence contributes  to  the  happening  of  an 
accident  causing  him  damages  cannot  re- 
cover«  but  contends  that  this  case  does  not 
fall  within  that  class  of  cases ;  that  it  is  gov- 
erned and  controlled  by  the  statute  confer- 
ring it.  Nor  does  he  contend  that  the  re- 
covery, if  had,  would  not  be  wholly  for  the 
benefit  of  the  parents  of  the  intestate.  He 
insists  that  the  statute  either  gives  the  dam- 
a^  in  right  of  the  intestate,  or,  if  in  the 
right  of  the  parents,  it  gives  an  absolute 
right  of  recovery,  regardless  of  the  contribu- 
tory negligence  of  such  parents  or  next  of 
kin.  The  statutes  relied  upon  are  Vt. 
Stat.  §§  2451,  2452.  They  read:  When  the 
death  of  a  person  is  caused  by  the  wrongful 
act,  neglect,  or  default  of  a  person  or  corpo- 
ration, and  the  act,  neglect,  or  default  is 
such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  there- 
of, the  person  or  corporation  liable  to  such 
action,  if  death  had  not  ensued,  shall  be  lia- 
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ble  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  al- 
though the  death  is  caused  under  such  cir- 
cumstances  as  amount  in  law  to  a  felony." 
''Such  action  shall  be  brought  in  the  name 
of  the  personal  representative  of  such  de- 
ceased person,  and  commenced  within  two 
years  from  his  decease,  and  the  court  or 
jury  before  whom  the  issue  is  tried  may  give 
such  damages  as  are  just,  with  rpference  to 
the  pecuniary  injuries  resulting  from  such 
de&th,  to  the  wife  and  next  of  kin,  and  the 
amount  recovered  shall  be  for  the  benefit  of 
such  wife  and  next  of  kin,  who  shall  receive 
the  same  proportions  as  in  the  distribution 
of  the  personal  estate  of  persons  dying  intes- 
tate." It  is  manifest  that  the  recovery  un< 
der  these  statutes,  though  in  the  name  of  the 
personal  representative  of  the  deceased,  is  not, 
in  general  acceptation,  for  the  benefit  of  the 
estate  of  the  deceased,  but  is  for  the  benefit 
of  those  who  may  take  by  the  terms  of  the 
statute,  and  tlie  damages  are  measured 
''with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death  to  the  wife  and 
next  of  kin."  Hence  such  personal  rep- 
resentative is  not  the  a^ent  of  the  estate 
of  the  deceased,  and  does  not  recover  in 
the  right  of  the  deceased,  but  is  the  agent 
of  the  wife  and  next  of  kin,  and  re- 
covers, although  the  recovery  giows  out  of 
an  injury  to  the  deceased,  not  for  the  injury 
to  the  deceased,  nor  to  his  estate,  but  for  a 
pecuniary  injury  to  the  wife  and  next  of  kin 
involved  in  and  flowing  from  the  injuiy  to 
the  deceased.  This  court  had  these  statutes 
under  consideration  in  Legg  v.  Britton^  64 
Vt.  652.  It  is  there  said:  "The  recovery 
is  for  the  benefit  of  his  widow  and  next  of 
kin.  The  damages  are  to  be  assessed,  not 
with  reference  to  the  loss  sustained  by  the 
intestate,  but  with  reference  to  the  pecunia- 
ry injui-y  resulting  to  them  from  his  death. 
It  is  contended  that  the  statute  gives  a  new 
right  of  action.  Strictly,  it  is  a  new  right 
of  recovery  arising  from  an  injury  to  the  in- 
testate which  ^ve  or  would  have  given  him 
a  right  of  action  and  of  recovery,  if  death 
had  not  ensued.  The  amount  to  be  recov- 
ered is  determined  by  the  injury  sustained 
b^  the  widow  and  next  of  kin.  .  .  .  The 
right  of  recovery  and  measure  of  damages 
are  different  from  what  existed  in  the  ins- 
tate. This  right  of  recovery  did  not  exist  at 
common  law.  It  is  wholly  given  by  the  act. 
It  is  not  an  act  to  cause  to  survive  a  right 
of  recovery  which  otherwise  would  be  taken 
away  by  the  death  of  the  injured.  The  dam- 
ages are  based  mostly  upon  the  wrongful  de- 
struction of  the  earning  capacity  of  the  in- 
testate." Hence  the  contention  that  the  re- 
covery is  in  the  right  of  the  iiitc&tate,  and 
can  be  defeated  only  by  his  contributory  neg- 
ligence, cannot  be  sustained.  Nor  does  the 
s&tute  give  the  representative  of  the  wife 
and  next  of  kin  an  absolute  right  of  recovery. 
Their  right  to  damages  detei  mines  their 
right  to  recover.  The  language  of  the  stat- 
ute is,  "the  court  and  jury  may  give  such 
damages   aa    are   just  with  reference,"  etc. 
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From  a  very  early  day  the  common  law  hae 
denied  a  recovery,  as  unjust,  to  a  party  whose 
negligence  hae  contributed  to  the  accident 
causing  the  injury  for  which  he  demands 
damages.  All  statutes  conferring  a  right  of 
recovery  of  damages,  especially  when  in 
terms  they  give  such  damages  only  as  are 
just,  must  be  read  and  considered  with  r^- 
erence  to  this  universal  principle  of  the  com- 
mon law.  So  read,  this  statute  do&»  not  give 
an  absolute  right  to  recover  in  case  a  right 
of  action  would  have  survived  to  the  intes- 
tate if  death  had  not  ensued.  The  plaintiflT 
has  brought  to  our  attention  some  caeea 
where  the  courts  have  apparently  supported 
his  contention.  WyvMre  v.  Mahaska  Coun- 
ty, 78  Iowa,  396,  6  L.  R.  A.  r>45.  cited  by 
the  plaintiff,  is  against  his  contention.  The 
statute  of  Iowa  gave  a  right  of  recovery  to 
the  estate  of  the  minor  intestate  and  one  to 
the  next  of  kin.  The  action  was  to  recover 
for  the  estate.  The  court  held  that  the  con- 
tributory negligence  of  the  parents  could  not 
be  imputed  to  their  minor  child  to  defeat  a 
recovery  for  his  estate,  but  say,  **Such  negli- 
gence would  prevent  a  recovery  by  the  par- 
ents in  .their  own  right."  '  Consolidated 
Traction  Co,  v.  Hone,  59  N.  J.  I*.  275,  seemfl 
to  support  the  contention  of  plaintiff.  The 
statute  of  New  Jersey  is  worded  {^omewhat 
differently  from  our  statute.  The  opinion 
cites — evidently  without  careful  oonsidera- 
Uoii — the  Iowa  case  as  supporting  the  deci- 
sion. Whether  the  other  cases  cited  by  the 
plaintiff  support  his  contention  we  have  not 
been  able  to  determine.  The  statutes  in 
some  of  the  states  from  which  cases  are 
cited  are  very  different  from  the  one  under 
consideration,  and  may  properly  receive  dif- 
ferent consideration.  Some  give  a  definite 
sum  in  damages,  without  reference  to  the  pe- 
cuniary injury  to  the  party  for  whose  bene- 
fit recovery  is  had.  On  further  considera- 
tion we  hold  to  the  conclusion  reached  in 
lAndsay  v.  Canadian  P.  R,  Co,  68  Vt  656, 
that  when  the  recovery  is  for  "such  damages 
as  are  just  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death  to  the 
wife  and  next  of  kin,"  the  neglip;ence  of  such 
wife  and  next  of  kin  entering  into  and  con- 
tributing to  the  accident  causing  such  death, 
will  defeat  their  right  to  recover.  Atlanta 
d  C  Air-Line  R.  Co.  v.  Oravitty  44  Am.  St. 
Rep.  145,  and  note,  93  Gki.  369,  26  L.  R.  A. 
553. 

3.  The  plaintiff  contends  that  there  was  ei^ 
ror  in  the  charge  wherein,  in  substance,  the 
court  told  the  jury  that,  if  the  parents  were 
negligent  in  permitting  the  boy  to  go  into 
the  street  where  the  car  ran,  the  plaintiff 
could  not  recover.  He  contends  with  much 
force,  and,  so  far  aa  disclosed  by  the  excep- 
tions, we  think  with  reason,  that  there  was 
no  evidence  of  negligence  on  the  part  of 
these  parents  to  be  submitted  to  the  jury; 
that  the  boy  was  of  such  an  age,  and  of  such 
physical  and  mental  characteristics,  that  it 
was  not  negligence  to  permit  him  \o  go  upon 
the  streets  where  the  cars  ran;  that  the  taw 
required  them  to  send  him  to  Mhool  ovier 
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such  streets;  that  they  had  the  rxij^ht  to  send 
him  on  errands,  or  for  pleasure  and  amuse- 
ment, unattended,  upon  such  streets  where 
the  law  compelled  them  to  send  him  to  attend 
school.  The  plaintiff  did  not  raise  this 
question  hy  a  proper  motion  or  request; 
hence  we  do  not  consider  whether  there  was 
any  evidence  to  go  to  the  jury  on  the  ques- 
tion of  oontrihutory  n^ligence.  By  his  ex- 
ception to  the  charge  he  has  rai.ied  the  ques- 
tion whether  evidence  that  the  parents  per- 
mitted the  intestate  to  go  upon  the  street  had 
a  tendency  to  show  such  proximate  nei^li- 
gence  contributing  to  the  accident  which 
caused  his  death  as  will  defeat  a.  recovery. 
The  most  this  evidence  tended  to  show  was 
that  the  parents  negligently  permitted  him 
to  go  unattended  upon  the  street  where  the 
car  ran,  or  that  their  negligence  was  a  fac- 
tor in  bringing  him  to  the  place  of  the  ac- 
cident, but  not  a  factor  in  the  boy*s  attempt^ 
ing  to  cross  the  street  in  front  of  tne  moving 
car,  and  therefore  not  a  factor  entering  into 
and  contributing  to  the  happening  of  uie  ac- 
cident which  caused  his  death.  At  most, 
their  negligence  was  a  remote,  and  not  a 
proximate^  factor  of  the  accident.  Such  re- 
mote Diligence  will  not  defeat  a  right  of  re- 
covery otherwise  proved.  In  Robinson  v. 
Cone,  22  Vt.  213,  54  Am.  Dec.  67,  and  note, 
the  bioy  injured  was  only  four  years  old,  and 
was  coasting  on  a  sled  on  a  street  over  which 
he  was  accustomed  to  pass  in  attending 
school.  The  trial  court  charged  the  jury, 
in  reference  to  the  negligence  of  the  parents 
in  allowing  him  to  go  unattended  upon  the 
street,  as  follows:  ''That  if  the  boy  were  of 
90  tender  years  as  to  be  absolutdy  incapa- 
ble of  observing  and  avoiding  travelers,  it 
might  be  gross  negligence  in  parents  to  per- 
mit him  to  be  on  uie  street,  and  in  such  case 
the  defendant  would  not  be  liable  unless  he 
were  also  guilty  of  gross  negligence;  but 
that,  if  the  plaintiff  were  an  active  boy  of 
sufficient  age  to  attend  school,  and  was  at- 
tending school,  and  if  children  of  his  age  sjmI 
capacity  would  ordinarily  be  allowed  and  ex- 
pected to  attend  school,  and  be  in  the 
street;  as  he  was,  then  there  would  be  no 
gross  negligence  on  the  part  of  the  parents, 
though  the  boy  might  not  have  the  prudence 
and  capacity  of  a  man  to  avoid  danger,  and 
the  defendant  could  derive  no  athrantage 
from  the  principle  of  law  before  stated." 
The  word  ^'gross"  is  used  somewhat  indefi- 
nitely, probably  in  the  sense  of  "proximate." 
This  instruction  was  not  found  erroneous  in 
this  courtw  The  court  had  under  consider- 
ation the  question  of  remote  and  proximate 
negligence  as  affecting  a  plaintiff's  right  to 
maintain  an  action  in  Trow  v.  Vermont  O, 
R.  Co.  24  Vt.  487,  58  Am.  Dec.  191,  and  note. 
The  plaintiff  had  negligently  permitted  his 
horse  to  be  upon  the  highway,  from  which 
it  went  upon  tne  defendant's  railroad,  where 
it  was  injured.  The  defendant  bad  negli- 
gently failed  to  fence  its  railroad.  After 
discussing  the  auestion  and  decided  cases,  the 
court  says:  ''When  there  has  been  mutual 
negligence,  and  the  n^ligence  of  each  party 
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was  the  proximate  cause  of  the  injury,  no  ac- 
tion whatever  can  be  sustained.  In  the  uee 
of  the  words  'proximate  cause'  Ib  meant  neg- 
ligence occurring  at  the  time  the  injury  hap- 
pened. In  such  case  no  action  can  be  sus- 
tained by  either  for  the  reason  'that,  as  there 
can  be  no  apportionment  of  damages,  there 
can  be  no  recovery.'  So,  where  the  negligence 
of  the  plaintiff  is  proximate,  and  that  of  the 
defendant  remote,  or  consisting  in  some  other 
matter  than  what  occurred  at  the  time  of  the 
injury,  in  such  case  no  action  can  be  sus- 
tained, for  the  reason  the  immediate  cause 
was  the  act  of  the  plaintiff  himself.  Under 
this  rule  falls  that  class  of  cases  where  the 
injury  arose  from  the  want  of  ordinary  or 
proper  care  on  the  part  of  the  plaintiff  at  the 
time  of  its  commission.  These  principles  are 
sustained  by  Hill  v.  Warren,  2  Starkie,  377 ; 
Munroe  v.  Leach,  7  Met.  274;  Parker  v. 
Adams,  12  Met.  415,46  Am.  Dec.  694;  Brown- 
ell  V.  Flagler,  5  Hill,  282 ;  Broion  v.  Maanoell, 
6  Hill,  592, 41  Am.  Dec.  771 ;  Williams  y,BoU 
land,  C  Gar.  &  P.  23.  On  the  other  hand, 
when  the  negligence  of  the  defendant  is  prox- 
imate, and  that  of  the  plaintiff  remote,  the 
action  can  then  well  be  sustained,  although 
the  plaintiff  is  not  entirely  without  fault." 
The  doctrine  of  this  case  was  followed  in 
Hyde  v.  Jamaica,  27  Vt.  468;  Templeton  v. 
MontpeUer,  56  Vt.  328,  and  in  Davis  v.  Oen" 
irdl  Vwmont  R.  Co,  66  Vt  290.  In  Temple- 
ton  V.  MontpeUer  there  were  two  highways 
leading  from  MontpeUer  to  the  place  where 
the  plaintiif  desirea  to  go.  The  ref^v'ee  found 
that  the  plaintiff  was  negligent  in  takins 
the  highway  where  the  accident  occuired, 
but  was  guilty  of  no  other  contributory  neg- 
ligence. This  court  held  that  his  negligence 
was  remote,  and  permitted  him  to  recover. 
In  Davis  v.  Central  Vermont  R,  Co.,  the  de- 
fendant, it  was  found,  owed  a  duty  to  the 
plaintiff  to  have  moveid  the  grain  from  the 
elevator  before  it  was  destroyed  by  fire, 
without  their  negligence  being*  involved  in 
the  fire.  It  was  held  that  defendant's  negli- 
gence was  the  remote  cause  of  the  loss  of  the 
plaintiff's  grain,  and  did  not  entitle  them  to 
recover.  The  negligence  in  the  Case  of  Trow 
and  in  the  two  cases  last  named  coLsisted  in 
bringing  the  party  or  property  ddstroyed  to 
the  place  of  the  accident,  as  the  parents'  neg- 
ligence in  the  case  under  consideration 
brought  the  intestate  into  the  street  where 
the  cars  ran,  and  it  was  held  the  negligence 
was  remote,  and,  when  that  of  the  plain- 
tiff, did  not  defeat  his  right  of  recovery,  and, 
when  that  of  the  defendant,  did  not  author- 
ize a  recovery.  Hyde  v.  Jamaica  falls  with- 
in same  class  as  Davis  v.  Central  Vermont  R. 
Co.  These  decisions  sustain  this  exception 
taken  by  the  plaintiff.  It  is  observable  that 
in  each  of  the  cases  the  failure  to  discharge 
a  duty  denominated  "remote  negligence"  was 
not  an  active  factor  of  the  accident  causing 
damages,  but  a  factor  in  producing  a  condi- 
tion upon  which  the  proximate  or  causal  neg- 
ligence of  the  other  party  operated. 
Judgment  reversed,  and  cause  remanded. 
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( Wash ) 

!•  A  married  Tvoman  may  malntalit  an 
action  In  ber  o-wn  name  to  recover  dam- 
ages for  the  alienation  of  her  husband's  af- 
fections where  the  statutes  abolish  all  dis- 
abilities of  the  wife  and  give  her  the  same 
right  to  sue  as  if  she  were  single. 

S.  Procnrlna:  a  divorce  from  iter  lins- 
bund  will  not  prevent  a  woman  from  main- 
taining an  action  against  a  third  person  for 
prior  alienation  of  his  affections. 

8.  liettern  vrrltten  by  a  bnsband  to 
bis  wife  dnrlnflr  coverture  are  admissi- 
ble to  prove  his  affection  for  her  in  an  action 
by  her  against  a  third  person  for  alienation 
of  his  affections  from  her. 

4.  Evidence  of  declarations  of  a  bns- 
band  as  to  his  purpose  in  writing  letters  to 
his  wife  during  coverture  is  not  admissible  to 
contradict  expressions  of  affection  contained 
in  them. 

8.  A  bnsband  wbo  lives  and  cobablts 
-wltb  bis  "Wife,  having  children  by  her,  is 
presumed  to  havd  an  affection  for  her,  which 
presumption  will  continue  until  overthrown 
by  a  fair  preponderance  of  evidence  to  the 
eontrary. 

"     (November  29,  1898.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  (Sunty 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  alienation  of  the  af- 
fections of  plaintiff's  husband.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  E.  Humphries,  "W.  E. 
Hfrnnphrey,  and  E.  P.  Edaei&t  for  appel- 
lant: 

A  married  woman  in  the  state  of  Wash- 
ington cannot  maintain  a  suit  in  her  own 
name  for  tort  imless  her  husband  joins 
with  her,  where  the  damages  secured  would 
be  community  property. 

The  statutes  of  this  state  must  be  con- 
strued as  one  entire  system  of  laws. 

Humphries  v.  Davis,  100  Ind.  274,  50  Am. 
Rep.  788. 

All  of  the  sections  have  been  construed  to- 

§  ether,  and  the  rights  of  married  women  de- 
ned. 

Seattle  Bd.  of  Trade  v.  Hay  den,  4  Wash. 
263,  16  L.  R.  A.  530;  Hawkins  v.  Front 
Street  Cable  R.  Co.  3  Wash.  592,  16  L.  R.  A. 
808. 

All  property  accumulated  by  either  hus- 
band or  wife,  or  both,  after  marriage,  is  com- 
munity property. 

The  husband  and  wife  cannot  by  contract 
change  community  to  partnership  property. 
In  fact  they  cannot  form  a  partnership ;  and 
while  they  may  be  in  partnership  the  prop- 
erty is  community  property  instead  of  co- 


partnership   property,    if    accumulated    by 
them  after  marriage. 

Gallagher  v.  Botcie,  66  Tex.  265 ;  Loper  v. 
Western  U.  Telcg.  Co.  70  Tex.  689;  State, 
Baumanny  v.  Langridge,  44  La.  Ann.  1014; 
Barton  t.  Kavanaugh,  12  La.  Ann.  333; 
Cooper  V.  Cappel,  29  La.  Ann.  213;  Holzah  v. 
New  Orleans  d  C.  R.  Co.  38  La.  Ann.  185,  68^ 
Am.  Rep.  177 ;  McFadden  v.  Santa  Ana,  O.  d 
T.  Street  R.  Co.  87  Cal.  468,  11  L.  R.  A.  262; 
Neale  v.  Depot  R.  Co.  94  Cal.  425 ;  Rice  v. 
Mexican  Nat.  R.  Co.  8  Tex.  Civ.  App.  130; 
Ezell  V.  Dodson,  60  Tex.  331 ;  Texas  C.  R.  Co. 
V.  Burnett,  61  Tex.  638;  Pacific  hxp.  Co.  v. 
Black,  8  Tex.  Civ.  App.  363. 

The  right  to  recover  for  personal  injury, 
as  well  as  the  money  recovered  as  damages, 
is  property,  and  may  be  regarded  as  choses 
in  action. 

Chicago,  B.  d  Q.  R.  Co.  v.  Dunn,  62  HL 
260;  Neale  v.  Depot  R.  Co.  94  Cal.  426; 
Black,  Law  Diet.  p.  202 ;  Abbott,  Law  Diet 
p.  219;  Anderson,  Law  Diet.  p.  179. 

The  chose  in  action  becomes  personal  prop- 
erty, and  the  husband  has  the  right  to  man- 
age and  control  a  chose  in  action,  and  for 
the  recovery  of  the  chose  in  action  the  suit 
must  be  brought  in  the  name  of  the  husband, 
and  not  in  the  name  of  the  wife. 

At  common  law  the  wife  could  not  main- 
tain an  action  for  the  loss  of  the  society  and 
support  of  her  husband. 

Duffies  v.  Duffies,  76  Wis.  374,  8  L.  R.  A. 
420;  Main  v.  Main,  46  III.  App.  106;  Doe  v. 
Roe,  82  Me.  503,  8  L.  R.  A.  833;  Uhhy  v. 
Berry,  74  Me.  286,  43  Am.  Rep.  589. 

The  interest  of  a  wife  in  community  per- 
sonal property  is  a  mere  expectancy,  like  the 
interest  that  an  heir  may  possess  in  the 
property  of  his  ancestor. 

Oreiner  v.  Oreiner,  58  Cal.  115. 

After  divorce  and  voluntary  separation  & 
woman  cannot  maintain  an  action  for  en- 
ticing away  her  husband. 

Bucket  V.  Suss,  28  Abb.  N.  C.  21. 

One  who  entices  away  a  husband  is  not 
liable  in  damages  to  the  wife  for  the  loss  of 
his  society  and  support. 

Duffies  V.  Duffies,  76  Wis.  374,  8  L.  R,  A. 
420,  31  Cent.  L.  J.  32,  note. 

All  of  the  cases  upon  which  respondent  re- 
lies are  based  upon  a  statute  giving  married 
women  the  right  to  sue  for  damages ;  but  we 
have  no  such  statute  in  this  state. 

Doe  V.  Roe,  82  Me.  503,  8  L.  R.  A.  833 ; 
lAhhy  V.  Berry,  74  Me.  286,  43  Am.  Rep.  589 ; 
Abbott  V.  Abbott,  67  Me.  304,  24  Am.  Rep. 
27;  Cooley,  Torts,  pp.  223-227;  Mainv.MaiH, 
46  111.  App.  106;  Dillon  v.  hinder,  36  Wis. 
344 ;  Freese  v.  Tripp,  70  111.  503 ;  Jaynea  v. 
Jaynes,  39  Hun,  40 ;  Calloway  v.  Laydon,  47 
Iowa,  456,  29  Am.  Rep.  489. 

The  court  of  appeals  of  New  York  made  a 
mistake  in  the  case  of  Bennett  v.  Bennett, 
116  N.  Y.  584,  6  L.  R.  A.  553,  as  to  the  rule 
at  common  law. 


Note. — As  to  a  wife's  right  of  action  for 
alienation  of  her  hnsband's  affections,  see  Tuck- 
er V.  Tucker  (Miss.)  32  L.  B.  A.  623.  and  an- 

43  L.  R.  A. 


thorlties  cited  in  the  footnote  thereto;  nXm> 
Brown  v.  Brown  <N.  C.)  38  L,  B.  A.  242,  an<k 
Gernerd  v.  Gernerd  (Pa.)  40  L.  R.  A.  549. 
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Even  if  the  case  of  Bennett  v.  Bennett  is 
the  law  in  New  York,  it  cannot  apply  in 
Washington  because  the  damages  are  com- 
munity property,  and  under  the  Washing- 
ton statute  the  wife  cannot  recover  for  per- 
sonal injuries,  without  joining  her  husband. 

Hawkins  v.  Front  Street  Cable  R.  Co.  3 
Wash.  692,  16  L.  R.  A.  808;  German  Ins,  Oo. 
V.  Hunter  (Tex.  Civ.  App.)  32  S.  W.  344; 
Neale  v.  Depot  R,  Oo,  94  Cal.  425;  Ezell  v. 
Dodson,  60  Tex.  331. 

The  divorce  settles  all  property  rights  for 
damages. 

Buclcel  V.  BusSy  28  Abb.  N.  C.  21 ;  Main  v. 
Main,  46  111.  App.  106;  Doe  v.  jRoe,  82  Me. 
503,  8  L.  R.  A.  833;  Abbott  v.  Abbott,  67  Me. 
304,  24  Am.  Rep.  27;  Broion  v.  Smith,  19  R. 
I.  319,  30  L.  R.  A.  680. 

How  is  it  possible  that  a  woman  who  has 
no  cause  of  action  while  married  can  make  a 
€».u.se  of  action  by  getting  a  divorce,  unless 
the  choses  in  action  are  given  her  by  the  de- 
cree? 

Weedon  v.  TimbreU,  6  T.  R.  357 ;  Buckel  v. 
Suss,  28  Abb.  N.  C.  21. 

If  respondent  had  cause  of  action  then  her 
husband  was  a  necessary  party,  and  in  fact 
the  only  necessary  and  proper  party. 

Haxckins  v.  Front  Street  Cable  R,  Oo,  3 
Wash.  592,  16  L.  R.  A.  808;  Rice  v.  Meancan 
Nat,  R.  Co,  8  Tex.  Civ.  App.  130. 

The  judgment  for  alimony  settles  all  of 
her  rights  to  community  property.  The 
proper^  rights  are  all  settled  by  the  decree 
of  divorce. 

Webster  v.  Webster,  2  Wash.  417 ;  Fields 
V.  Fields,  2  Wash.  441 ;  Prouty  v.  Prouty,  4 
Wash.  174;  Ferry  v.  Ferry,  9  Wash.  239; 
Main  v.  Main,  46  HI.  App.  106;  Buckel  v. 
Suss,  28  Abb.  N.  C.  21 ;  German  Ins.  Co.  v. 
Hunter  (Tex.  Civ.  App.)  32  S.  W.  344;  Mus- 
selman  v.  Musselman,  44  Ind.  106;  Mucken- 
burg  V.  Holler,  29  Ind.  139,  92  Am.  Dec.  345; 
Behrley  v.  Behrley,  93  Ind.  255;  Nicholson 
v.  Nicholson,  113  Ind.  131. 

A  woman  divorced  has  no  interest  in  her 
husband's  property. 

Broum  v.  Smith,  19  R.  I.  319,  30  L.  R.  A. 
680;  Fletcher  v.  Monroe,  145  Ind.  50;  Me- 
Kean  v.  Ferguson,  51  Ohio  St.  207;  Wein- 
del  V.  Weindel,  120  Mo.  640;  Winch  v.  Bol- 
ton, 94  Iowa,  573. 

The  title  to  community  property  remains 
in  the  husband. 

Rosholt  V.  Mehus,  3  N.  D.  513,  23  L.  R.  A. 
239;  Bums  v.  Lewis,  86  Ga.  591;  Abbott  v. 
Abbott,  67  Me.  304,  24  Am.  Rep.  27;  Piper 
T.  May,  51  Ind.  283 ;  Libby  v.  Berry,  74  Me. 
286,  43  Am.  Rep.  589. 

llie  court,  erred  in  admitting  in  evidence 
letters  ^vritten  by  W.  H.  Beach  to  the  re- 
spondent. The  letters  are  confidential  com- 
munications from  husband  to  wife  written 
in  the  absence  of  appellant,  and  are  not  com- 
petent testimony  for  any  purpose. 

2  Ballinger's  Codes  &  Statutes,  9  5994; 
Scott  V.  Com.  94  Ky.  511;  State  v.  Ulrioh, 
110  Mo.  350;  Undertoood  v.  Linton,  54  Ind. 
468;  Higham  v.  Vanosdol,  101  Ind.  160;  Dye 
V.  Davis,  65  Ind.  474;  White  v.  Ross,  47 
Mich.  172;  Perry  v.  Randall,  83  Ind.  143; 
Buchanan  v.  Foster,  23  App.  Div.  542;  Lane- 
tot  y.  State,  98  Wis.  136;  Henderson  v. 
43L.S.A. 


Ohaires,  25  Fla,  26;  1  Greenl.  Ev.  §9  334, 
337;  Selden  v.  State,  74  Wis.  271;  Smith  v. 
Merrill,  75  Wis.  461;  Lafferty  v.  Lajferty, 
42  W.  Va.  783;  White  v.  Perry,  14  W.  Va. 
66 ;  Fratini  v.  Caslini,  66  Vt.  273. 

No  letter  or  communication  made  by  hus- 
band or  wife  after  suspicion  of  guilt  can  be 
admitted. 

1  Phillipps,  Ev.  9  181 ;  1  Greenl.  Ev.  9  102 ; 
1  Wharton,  Ev.  §  225. 

There  is  no  presumption  of  law  that  a 
husband  loves  his  wife. 

The  burden  of  proof  was  upon  respondent 
under  the  issues. 

Buchanan  v.  Foster,  23  App.  Div.  542; 
Mask  V.  Allen  (Miss.)  17  So.  82;  Com.  v. 
Louisville  d  N.  R.  Co.  17  Ky.  L.  Rep.  417 ; 
J.  D,  Marshall  Livery  Co.  v.  MoKelvy,  55 
Mo.  App.  240;  Long  v.  Long,  44  Mo.  App. 
141. 

The  admission  of  the  letters  and  the  exclu- 
sion of  the  declarations  cannot  both  be  right. 

Witman  v.  Egbert,  27  App.  Div.  374;  Man- 
warren  V.  Mason,  79  Hun,  692;  Bowes  v. 
Steffen,  43  N.  Y.  S.  R.  29;  Erben  v.  LoHl- 
lard,  19  N.  Y.  299 ;  Hobby  v.  Hobby,  64  Barb. 
277. 

Messrs,  lAndrnmy^  King,  ft  Turner,  for 
respondent : 

it  is  the  refinement  of  absurdity  to  say 
that  the  husband  oan  join  a  third  person  in 
committing  a  wrong  on  the  wife,  and  that 
the  damages  recovered  by  the  wife  would  be 
"community  property." 

At  common  law  an  action  for  damages 
could  be  maintained  for  the  alienation  and 
loss  of  the  affections  and  the  society  of  the 
husband  from  the  wife. 

Lynch  v.  Knight,  9  H.  L.  Cas.  577;  Bos* 
sett  V.  Bassett,  20  111.  App.  543;  Foot  v. 
Card,  58  Conn.  1,  6  L.  R.  A.  829;  Bennett  v. 
Bennett,  116  N.  Y.  584,  6  L.  R.  A.  553; 
Mehrhojf  v.  Mehrhof,  26  Fed.  Rep.  13. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  by  the  respondent  against 
the  appellant  for  damages  for  alienating  the 
affections  of  respondent's  husband.  A  de- 
murrer was  interposed  to  the  complaint,  to 
the  effect  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which 
was  overruled.  A  motion  for  a  nonsuit  was 
also  made  and  overruled.  Upon  the  trial  of 
the  cause  a  verdict  was  rendered  in  favor  of 
the  respondent,  judgment  was  ^tered  in  ac- 
cordance therewith,  and  an  appeal  was  tak- 
en to  ^is  court. 

It  is  the  contention  of  the  appellant,  in  the 
first  instance,  that  this  action  cannot  b€ 
maintain^,  for  the  reason  that  a  married 
woman  in  the  state  of  Washington  cannot 
maintain  a  suit  in  her  own  name  for  tort 
without  her  husband  joining  her,  where  the 
damages  secured  would  be  community  prop- 
erty. This  statement  assumes  somewhat  the 
legal  questions  at  issue.  But  on  the  main 
proposition,  as  to  whether  a  married  woman 
can  maintain  this  action  for  the  loss  of  the 
consortium  of  her  husband,  the  authorities 
are  somewhat  conflicting.  In  Duffies  v.  Duf- 
fies, 76  Wis.  374,  8  L.  R.  A.  420,  a  case  which 
was  strongly  relied  upon  by  the  appellant. 
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it  was  decided  by  a  divided  court  that  she 
could  not,  but  we  are  not  impressed  with  the 
reasoning  upon  which  that  decision  is  based. 
It  is  oonceded  that  at  the  common  law  the 
husband  might  maintain  an  action  for  the 
alienation  of  the  affections  of  a  wife,  but  it 
is  said  that  the  wife's  ri^ht  to  the  society  of 
the  husband  is  different  in  degree  and  vfluue, 
and,  in  a  long  opinion,  the  court  undertakes 
to  substantiate  this  proposition.  The  rea- 
sons given  are  too  numerous  to  set  forth  in 
this  opinion,  but  we  think  they  are  unsatis- 
factory and  illogical.  The  decision  is  also 
baaed  upon  the  fact  that  at  the  common  law 
the  wife  had  no  property  in  the  consortium 
of  her  husband,  and  that  her  position  as  a 
wife  precluded  her  from  bringing  the  action. 
An  attempt  is  made  in  this  case  to  distin- 
guish the  cases  that  hold  that  the  wife  at 
common  law  had  a  right  to  bring  this  action, 
but  we  think  the  attempt  was  unsuccessful, 
and  there  are  other  cases  maintaining  the 
same  view.  However,  the  case  of  WilUama  v. 
WilHams,  20  Colo.  51,  squarely  decides  the 
proposition  the  other  way,  and  shows  that 
the  doctrine  is  really  based  upon  the  ancient 
idea  of  the  comparative  inferiority  of  the 
wife.  The  court  in  that  case  said:  "Mr. 
Justice  Blackstone,  who  wrote  150  years  ago, 
gave  as  a  reason  for  denying  the  wife's  rignt 
of  action  in  cases  of  this  kind  the  follow- 
ing: 'The  inferior  hath  no  kind  of  property 
in  the  company,  care,  or  assistance  of  the  su- 
perior, as  the  superior  is  held  to  have  in 
those  of  the  inferior,  and  therefore  the  infe- 
rior can  suffer  no  loss  or  injury.'  3  Bl. 
Com.  p.  142.  This  language  seems  strange  in 
the  present  age,  however  familiar  it  may 
have  been  during  the  last  century."  And  the 
court  then  quotes  Warren  v.  Warrenf  89 
Mich.  127,  14  L.  R.  A.  545,  where  it  is  said: 
"The  wife  is  entitled  to  the  society,  protec- 
tion, and  support  of  her  husband  as  certain- 
ly, under  the  law  and  by  moral  right,  as  he 
is  to  her  society  and  services  in  his  house- 
hold." Foot  V.  Card,  58  Conn.  1,  6  L.  R.  A. 
829,  is  also  quoted,  where  the  court  said: 
"So  far  forth  as  the  husband  is  concerned, 
from  time  immemorial  the  law  has  regarded 
his  right  to  the  conjugal  affection  and  so- 
ciety of  his  wife  as  a  valuable  property,  and 
has  compelled  the  nuin  who  has  injured  it 
to  make  compensation.  Whatever  inequali- 
ties of  ri^ht  as  to  property  may  result  from 
the  marriage  contract,  husband  and  wife  are 
equal  in  rights  in  one  respect,  namely,  each 
owes  to  the  other  the  fullest  possible  measure 
of  conjugal  affection  and  society.  The  hus- 
band owes  to  the  wife  all  that  the  wife  owes 
to  him.  Upon  principle,  this  right  in  the  wife 
is  equally  valuable  to  her,  as  property,  as  is 
that  of  the  husband  to  him.  Her  right  being 
the  same  as  his  in  kind,  degree,  and  value, 
there  would  seem  to  be  no  valid  reason  why 
the  law  should  deny  to  her  the  redress  which 
it  affords  to  him."  This  reasoning,  it  seems 
to  us,  is  more  in  conformity  with  modern 
thought  on  the  subject  of  the  marital  rela- 
tions existing  between  husband  and  wife. 
See  also  Bennett  v.  Bennett,  116  N.  Y.  584, 
6  L.  R.  A.  653 ;  Van  Amam  v.  Ayrea,  67 
Barb.  544;  Eaynea  v.  tfovolin,  129  Ind.  581, 
14  L.  R.  A.  787 ;  Lynch  v.  KnAght,  9  H.  L. 
43  L.R.  A. 


Cas.  577 ;  Weatlake  v.  Westlake,  34  Ohio  St. 
621,  32  Am.  Rep.  397. 

But,  however  it  may  have  been  at  the  com- 
mon law,  the  trend  of  judicial  opinion  in  this 
country  has  been  in  favor  of  extending  rights 
of  this  kind  to  the  wife,  and  it  seems  to  Uit 
that  the  right  is  placed  beyond  a  peradven- 
ture  by  our  own  statutes.  We  do  not  think 
that  the  cases  decided  by  this  court  which 
are  cited  by  the  appellant  bear  upon  this 

?[ue8tion.  The  legislature  of  this  state  has, 
rom  time  to  time,  plainly  sought  to  remove 
disabilities  of  this  character  from  married 
women,  and  §  1408,  1  Hill's  Code,  provides 
that  "every  married  person  shall  lusreafter 
have  the  same  rieht  and  liberly  to  acquire, 
hold,  enjoy,  and  dispose  of  every  species  of 
property,  and  to  sue  and  be  sued  as  if  he  or 
she  were  unmarried."  It  would  seem  as  if 
this  statute  was  very  nearly  conclusive  of 
this  question,  but^  if  not,  8  1409  makes  it 
absolutely  so.  l^at  section  provides  that 
"all  laws  which  impose  or  recognize  civil  dis- 
abilities upon  a  wife,  which  are  not  imposed 
or  recognized  as  existing  as  to  the  husiMind, 
are  hereby  abolished,  and  for  any  unjust 
usurpation  of  her  natural  or  property  rights 
she  shall  have  the  same  right  to  appeal  in 
her  own  individual  name  to  the  courts  of 
law  or  equity  for  redress  and  protection  that 
the  husband  has;"  and  it  will  be  observed 
that  all  the  exception  that  there  is  to  this 
swee]9ing  law  is  made  in  a  proviso  to  9  1409, 
to  this  dfect:  "Provided,  always,  that  noth- 
ing in  this  chapter  shall  be  construed  to  con- 
fer upon  the  wife  any  right  to  vote  or  hold 
office,  except  as  otherwise  provided  by  law." 
And  an  investigation  of  the  statutes  in  re- 
lation to  the  rights  of  married  women  shows 
that  in  all  cases  where  exceptions  are  intend- 
ed they  are  provided  in  the  statutes.  These 
statutes  also  do  away  with  the  necessity 
which  existed  under  the  common  law,  as  held 
by  some  of  the  courts  where  the  right  was 
sustained,  that  the  action  could  only  be 
maintained  when  the  husband  joined  in  it. 
But  the  action  in  this  case  was  brought  b^ 
the  respondent  after  she  had  obtained  a  di- 
vorce from  her  husband,  and  it  is  therefore 
urged  by  the  appellant  that,  if  she  ever  had 
the  right  to  bring  this  action,  it  was  lost 
when  she  sought  and  obtained  a  divorce; 
that  all  rights  were  settled  by  the  decree  of 
divorce;  and  cases  from  this  court  are  cited 
to  sustain  that  contention.  But  we  do  not 
think  that  the  cases  cited  or  the  law  bear 
upon  this  character  of  rights.  It  could  not, 
in  the  very  nature  of  things,  have  been  con- 
templated in  the  divorce  decree.  It  is  a 
damage  which  is  peculiar  to  the  wife,  which 
the  husband,  under  no  rule  of  right^  could 
have  any  interest  in ;  and  it  would  be  a  harsh 
rule  of  law  that,  conceding  that  the  wife  had 
this  right  during  coverture*  would  deprive 
her  of  the  right  when  the  wrongful  acts  of 
which  she  complains  created  the  necessity 
for  and  caused  the  action  for  divorce.  Oif 
course,  the  damages  could  not  be  calculated 
after  the  time  when  the  decree  of  divorce  was 
obtained.  Having,  then,  the  right  to  main- 
tain this  action,  and  there  being  no  com- 
munity,— the  community  having  been  de- 
stroved  by  the  decree  of  divorce, — ^we  need 
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not  concern  ourselves  about  the  proposition 
that  the  damages  when  secured  will  oe  com- 
munity property.  The  judgment  settles  the 
question  as  to  the  ownership  of  the  amount 
secured  for  damaees.  This  answers  the  de- 
murrer upon  both  grounds,  viz.,  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
husband  was  a  necessary  party  plaintiff; 
and  also  the  error  alleged  in  overruling  the 
motion  for  a  nonsuit. 

It  is  alleged  that  the  court  erred  in  admit- 
tinjr  in  evidence  letters  written  by  the  hus- 
band. Beach,  to  tlie  respondent  during  cover- 
ture, for  the  purpose  of  showing  the  affec- 
tion of  the  husband  towards  the  wife.  We 
think,  under  the  circumstances  of  this  case, 
that  the  letters  were  admissible,  and  the 
testimony  was  as  competent  as  any  other  tes- 
timony showing  the  relations  between  the 
husband  and  wife,  and  they  certainly  do  not 
fall  under  the  ban  of  the  statute  cited  by  the 
appellant. 

It  is  also  claimed  that  the  court  erred  in 
excluding  testimony  of  the  witness  StuU  in 


relation  to  the  object  which  the  husband 
avowed  that  he  had  in  writing  the  letters. 
We  think  this  testimony  was  properly  ex- 
cluded, and  that  it  falls  under  the  head  of 
self-hcrviiig  testimony. 

The  appellant  also  objects  to  the  following 
instruction  given  by  the  court:  "The  law 
presumes  tluit  a  husband  who  lives  with 
and  cohabits  with  his  wife,  she  bearing  chi)- 
driJij  the  issue  of  such  cohabitation,  has 
an  affection  for  her,  and  this  proauiiiption 
continues  until  it  is  overthrown  by  a  fair 
preponderanoe  of  the  testimony  to  the  cjn- 
traj*y.''  We  are  not  prepared  to  indorse  the 
pessimistic  view  of  the  marriage  relation 
contended  for  by  the  appellant,  and  we  think 
the  instruction  was  correct,  and  that  there 
was  no  error  in  the  modification  by  the  court 
of  the  instructions  requested  by  the  appel- 
lant. There  being  no  prejudicial  errors  com- 
mitted by  the  court,  the  judgment  will  he 
affirmed, 

Andera  and  Gordon,  JJ.,  concur. 


WISCONSIN  SUPREME  COURT. 


Julia  L.  GREEN,  Admx.,   etc.,   oi   Lars  G. 
Green,  Deceased,  Respt,, 
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ASHLAND  WATER  COMPANY,  Appt. 
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1.  A  mere  dtstrtbntor  of  -vwmter  for  com- 
pensation Is  not  liable  as  a  guarantor  of  its 
quality. 

2.  A  distributor  of  -water  oiider  a  pub- 
lie  francbise  'vrlll  be  liable  for  Injury 
to  consmnera  without  fault  on  their  part 
from  using  the  water  furnished  if  It  knows 
or  from  the  situation  ought  to  know  that  the 
water  it  Is  distributing  is  dangerous  for  do- 
mestic use  from  some  cause  not  discoverable 
ordinarily  by  the  use  of  reasonable  care,  and 
it  fails  to  disclose  such  danger  to  them. 

5.  Imablllty  of  a  -vrater  company, 
tltronirb  fanlt  of  tbe  mnnlclpality,  to 
procure  pnrc  %vater  from  a  source  desig- 
nated in  Its  contract,  will  not  relieve  the  com- 
pany from  liability  to  consumers  for  injuries 
caused  by  its  knowingly  furnishing  them  with 
contaminated  water  and  deceiving  them  into 
the  belief  that  it  is  wholesome. 

4.  A  consnnicr  cannot  bold  a  fvater 
company  liable  for  Injuries  caused  by  un- 
wholesome water  furnished  by  it  if  he  knew 
or  ought  to  have  known  its  dangerous  condi- 
tion when  he  used  it. 

6.  E-videncc  of  greater  precautions  by 
a  water  company  to  procure  pure  water  after 

Note. — ^The  above  case  is  wellnigh  a  pioneer 
on  tbe  question  of  the  liability  for  disease 
caused  by  the  Impurity  of  a  water  supply. . 

As  to  the  liability  of  a  city  for  the  Impurity 
of  water  from  a  free  public  well,  see  Danaher 
T.  Brooklyn  (N.  Y.)  7  L.  R.  A.  692. 

As  to  the  liability  of  a  vendor  In  cases  of 
tort  for  the  sale  of  unwholesome  food,  see  note 
to  Craft  V.  Parker,  W.  k  Co.   (Mich.)  21  L.  B. 
A.  139. 
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the  death  of  a  customer  from  fever  Is  not  ad- 
missible in  an  action  to  hold  It  responsible  for 
the  death. 

6.  Upon  tbe  question  of  tbe  liability 
of  a  -water  company  for  the  death  of  a 
customer  from  fever  evidence  is  not  admissi- 
ble of  tests  of  the  water  supply  long  after  the 
occurrence,  when  the  conditions  might  have 
changed. 

7.  An  expert  cannot  be  permitted  to 
fflTc  bis  opinion  that  a  person  died  from 
drinking  polluted  water  furnished  by  a  water 
company  when  the  evidence  does  not  exdude 
the  possibility  of  other  sources  of  contagion. 

8.  Tbe  rule  permitting  a  pbyslcian  to 
testify  as  to  the  cause  of  a  person's  death 
does  not  include  his  opinion  as  to  the  cause 
of  the  fever  which  resulted  in  death. 

9.  Opinion  evidence  as  to  tbe  duty  of 
a  water  company  to  make  tests  of  the 
water  furnished  by  it  is  not  admissible  In  an 
action  against  it  for  the  death  of  a  cus- 
tomer from  fever  alleged  to  have  been  caused 
by  polluted  water  furnished  by  it. 

10.  A  newspaper  article  cbarfflnir  a 
water  company  wltb  dlstrlbntlnir 
poisonous  water  and  charging  excessive 
rates,  published  months  prior  to  the  death 
of  a  customer  of  the  water  company  from 
fever,  is  not  admissible  in  an  action  seeking 
to  hold  the  company  liable  for  such  death. 

11.  BjTldence  of  proceedings  of  tbe 
municipal  autborltles  for  the  annulment 
of  the  franchise  of  a  water  company  Is  not  ad- 
missible in  an  action  to  hold  the  company 
liable  for  the  death  of  a  customer  which  is 
alleged  to  have  been  caused  by  Impure  water. 

12.  A  %vater  company  cannot  be  beld 
liable  for  Injuries  caused  to  consum- 
ers from  failure  to  exercise  ordinary  care  to 
procure  a  pure  water  supply  from  the  source 
designated  by  its  contract,  if  the  evidence 
does  not  show  that  pure  water  could  be  pro- 
cured there. 

18«     A  consumer  of  iprater  fumlslted  by 


lis 


Wisconsin  Bufrsice  Court. 


Nov., 


a  water  coiupany  -irlio  is  possensed  of 
averuflre  Intelligrence  will  be  held  to  have 
notice  that  the  water  is  impure  if  that  condi- 
tion has  existed  for  a  long  time  and  the  fact 
is  widely  and  commonly  known. 

(November  22,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Portage  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  death  of  plaintiff's  in- 
testate which  WSLS  alleged  to  have  been  caused 
by  impure  water  furnished  by  the  defendant. 
Reversed. 

Statement  by  Marahall,  J.: 

Action  to  recover  damages  for  the  death 
of  plaintiff's  intestate  alleged  to  have  been 
caused  by  negligence  on  defendant's  part,  in 
that  it  failed  and  neglected  to  extend  its  in- 
take pipe  into  Chequamegan  bay  from  time 
to  time  as  needed  to  secure  water  free  from 
sewage  contamination,  and  suit;ible  for  do- 
mestic use  as  required  by  its  contract  with 
the  mimicipality  of  Ashland.  It  was  claimed 
that,  owing  to  the  breach  of  »iuty  men- 
tioned, in  March,  1894,  defendant  took  from 
Chequamegan  bay  water  contaminated  with 
typhoid  fever  germs  and  distributed  the  same 
to  its  customers  in  the  city  of  Ashland,  of 
whom  the  deceased  was  one;  that  without 
fault  on  his  part,  he  used  such  polluted  wa- 
ter taken  from  the  service  faucet  at  his  resi- 
dence, for  drinking  purposes,  and  was  there- 
by stricken  with  typhoid  fever  from  which 
he  died.  The  facts  mentioned  were  properly 
alleged  in  the  complaint  and  put  in  issue  by 
the  answer.  The  facts  establiohed  conclu- 
sively by  the  admissions  in  the  pleadings  or 
evidence  given  on  the  trial  were,  that  the 
contract  under  which  defendant's  water- 
works system  was  constructed  and  operated 
was  made  in  1884;  that  there  was  then  no 
sewerage  system  in  Ashland;  that  the  con- 
tract required  defendant  to  take  its  water 
supply  from  Chequamegan  bay  and  to  ex- 
tend the  intake  pipe  in  the  bay  from  time  to 
time,  as  the  growth  of  the  city  of  Ashland 
might  require,  to  keep  the  water  tree  from 
contamination  by  the  sewage  from  <iuch  city; 
that  three  years  after  the  waterworks  sys- 
tem was  installed,  there  was  constructed  a 
sewerage  system  in  Ashland  by  which  the 
sewage  of  the  city  was  deposited  in  the  bay, 
and  such  system  was  extended  from  time  to 
time,  and  the  amount  of  the  sewage  thereby, 
and  by  the  growth  of  the  city,  deposited  in 
the  bay  from  year  to  year  down  to  the  time 
of  the  occurrence  complained  of,  was  so  in- 
creai=-ed  that,  with  pollutions  of  like  charac- 
ter whicli  were  drained  into  the  bay  from 
other  sources,  it  was  rendered  practically 
impossible  to  secure  therein  with  certainty, 
at  all  seasons  of  the  year,  a  water  supply 
suitable  for  domestic  use;  that  as  a  result  of 
the  situation,  for  several  years  prior  to  the 
spring  of  1894,  at  about  the  time  of  the 
break-up  in  the  spring,  there  was  an  epidem- 
ic of  typhoid  fever  in  Ashland  from  using  the 
bay  water;  that  as  early  as  1891,  it  was  gen- 
erally accepted  as  true  by  the  people  of  the 
city,  that  tne  water  of  the  bay  was  contami- 
nated with  typhoid  fever  germs,  and  was  the 
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causo  of  the  prevalence  of  typhoid  fever^ 
pecially  in  tne  spring;  that  the  danger  of 
taking  the  fever  from  using  such  water  in 
the  spring  was  notorious  in  18U4,  and  for 
some  time  prior  thereto;  that  the  subject 
wa.^  one  generally  talked  about  among  the 
people  and  was  discussed  in  the  city  press 
which  was  patronized  by  the  intestate;  that 
he  had  been  a  resident  of  the  city  for  several 
years,  was  an  intelligent  working  man,  and 
his  attention  had  been  specially  drawn  to  the 
subject  of  typhoid  fever  by  reason  of  his 
wife  having  been  afflicted  with  it  about  six 
months  prior  to  his  sickness;  that  he  knew 
the  source  of  defendant's  water  supply,  and 
used  the  water  freely  without  any  effort  to 
free  it  from  dangers  of  sewage  contamina- 
tion. The  evidence  further  shows  that  de- 
ceased was  away  from  home  all  of  the  time 
for  about  four  days  prior  to  his  sickness  be- 
coming so  pronounced  as  to  require  him  to 
desist  from  working,  and  that  prior  to  such 
four  days  he  was  absent  from  home  during 
the  working  time  of  each  day.  There  was 
considerable  evidence  given  by  experts  for 
the  purpose  of  showing  the  condition  of  the 
bay  water,  and  the  probability  that  the  death 
of  the  intestate  was  caused  Y)y  using  it. 
Numerous  exceptions  were  taken  to  the  rul- 
ings on  questions  propounded  to  the  experts 
and  to  other  rulings  on  the  admission  and  re- 
jection of  evidence.  At  the  close  of  plain- 
tiff's case  there  was  a  motion  for  a  nonsuit 
made  and  denied,  and  the  o^uestion  raised  by 
such  motion  was  again  raised  bv  a  motion 
to  direct  a  yerdict  in  defendant's  itayor  at  the 
close  of  the  eyidence  on  both  sides.  The  ju- 
ry rendered  a  special  yerdict  finding,  among 
other  things,  that  the  deceased  died  from 
typhoid  fever,  caused  by  drinking  water 
drawn  from  the  faucet  in  his  house;  that 
typhoid  feyer  was  epidemic  in  the  cit^  in 
1892  and  1893,  and  that  defendant  knew,  or 
ought  to  haye  known,  that  the  water  it  fur- 
nished was  dangerously  contaminated  with 
typhoid  germs;  that  it  could  have  procured 
wholesome  water  from  Chequamegan  bay 
prior  to  the  sickness  of  the  deceajied;  that 
the  deceased  was  without  fault  in  usin^  the 
water,  and  that  it  was  publicly  and  widely 
stated  and  belieyed  among  the  citizens  of 
Ashland,  prior  to  the  occurxence  complained 
of,  that  the  typhoid  fever  epidemics  in  the 
city  of  Ashland  were  attributable  to  the  wa- 
ter furnished  by  the  defendant.  All  other 
issues  requisite  to  plaintiff's  recovery  were 
found  in  her  favor,  and  damages  assessed  at 
$5,000.  There  was  a  motion  for  a  new  trial 
made  after  verdict,  sufficiently  broad  to  pre- 
sent all  questions  necessary  to  be  preserved 
thereby.  Proper  exceptions  were  taken  to 
all  rulings  of  the  court,  adverse  lo  the  de- 
fendant.   Defendant  appealed. 

Messrs.  Ton&kins  ft  Merril},  for  appel- 
lant: 

Tl^  court  allowed  the  plaintiff  to  intro- 
duce evidence  that  the  defendant  us^ed  great- 
er precautions  and  built  a  filter  after  the 
death  of  Green.     This  was  error. 

Castello  V.  Landwehr,  28  Wis.  530;  Ijang 
V.  Sanger,  76  Wis.  71 ;  Anderson  v.  ChicagOy 
8t.P.M,(I^O.R.Co.S7  Wis.195, 23 L. R. A.203. 
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It  was  error  to  allow  the  physicitins  to  tes- 
tify that  intestate's  death,  in  their  opinion, 
wavS  caused  by  drinking  the  bay  water  fur- 
nished by  the  defendant. 

Luning  y.  State,  2  Pinney,  215.  52  Am. 
Dec  153;  Wright  v.  Hardy,  22  Wis.  348; 
Kreusiger  v.  Chicago  d  N.  W.  R.  Co.  73  Wis. 
158;  Maitland  y.  Oilhert  Paper  Co.  97  Wis. 
476. 

The  city  and  water  company  both  undoubt- 
edly believed,  when  the  contract  '.vsis  entered 
into,  that  wholesome  water  could  be  procured 
from  the  bay.  The  city  fixed  and  furnished 
the  site  for  the  pumping  station  with  the 
right  to  purchase  the  plant.  Both  parties 
were  mistaken  as  to  the  quality  of  the  bay 
water.    The  one  is  as  culpable  as  the  other. 

Du  Bois  V.  Du  Boia  City  Waienvorka  Co. 
176  Pa.  430,  34  L.  R.  A.  92 ;  United  States 
WatertDorks  Co.  v.  Du  Bois,  176  Pa.  439. 

W^hen  the  fact  is  that  the  damages  claimed 
in  an  action  were  occasioned  by  one  of  two  or 
more  causes,  for  one  of  which  the  defendant 
is  responsible,  and  for  the  other  of  which  it 
is  not  responsible,  the  plaintiff  must  fall  if 
his  evidence  does  not  show  that  the  damages 
were  produced  by  the  former  cause. 

Searles  v.  Manhattan  R.  Co.  101  N.  Y. 
66 1 ;  Hanrahan  v.  Brooklyn  Elev.  R.  Co.  17 
App.  Div.  588. 

Green  knew,  or  ought  to  have  known,  that 
^e  bay  water  was  contaminated  with  sew- 
age and  liable  to  cause  typhoid  fever. 

Where  the  water  is  taken  from  a  natural 
body  of  water  like  a  river,  bay  or  lake,  it  is 
as  much  the  duty  of  the  consumer  as  the 
water  company  to  ascertain  the  character  of 
the  water,  and  take  measures  to  protect  him- 
self against  the  dangerous  impurities  of  the 
water. 

Messrs.  lAmoreiuE  A  Shea,  also  for  ap- 
pellant: 

There  is  no  proof  that  the  water  was  un- 
wholesome until  the  analysis  in  May  after 
typhoid  epidemic  in  the  spring. 

Danaher  v.  Brooklyn,  119  N.  Y.  241,  7  L. 
R.  A.  592. 

It  cannot  be  said  that  any  citizen  of  intel- 
ligence of  the  city  of  Ashland  who  had  re- 
sided in  the  city  as  long  as  Green  had,  to 
wit,  since  April,  1887,*  could  be  ignorant  of 
the  source  or  place  from  which  this  water 
was  received. 

Green  knew  as  well  as  this  company  that 
the  water  being  used  in  his  house  was  being 
pumped  from  Ghequamegan  bay. 

Mr.  Green,  when  he  l^gan  using  this  wa- 
ter, must  have  known  that  the  water  com- 
pany were  simply  pumping  bay  water  up  to 
that  house.  He  was  bound  to  know  its 
source  and  bound  to  know  its  condition  in 
the  bay. 

If  the  water  company  did  nothing  to  con- 
taminate it  or  injure  it  in  moving  it  from 
the  bay  to  his  house  they  cannot  be  held  to 
be  guilty  of  any  wrong. 

Messrs.  Gate,  Sanborn,  I«amorevx,  Sc 
Park,  for  respondent : 

The  questions  objecte<l  to  do  not  cover  a 
single  mooted  **evidentiary"  question  of  fact 
in  the  case,  not  purely  in  the  domain  of  sci- 
entific inquiry.  There  is  absolutely  no  evi- 
dence in  the  case  that  up  to  the  time  he  was 
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taken  sick,  Green  drank  or  was  where  he  had 
an  opportunity  to  drink  any  other  than  the 
water  furnished  by  the  defendant. 

Whether  the  bay  water  was  poisoned  by 
typhoid  bacilli,  whether  by  drinking  this  he 
contracted  typhoid  fever,  were  purely  scien- 
tific questions,  depending  upon  the  opinion 
of  experts. 

1  Rice,  £v.  p.  330;  State  y.  Smith,  32  Me. 
369,  64  Am.  Dec.  678;  Com.  v.  Piper,  120 
Mass.  186;  Lindsay  v.  People,  63  N.  Y.  143; 
Smalley  v.  Appleton,  75  Wis.  IS;  Heald  v. 
Thing,  45  Me.  392;  McCallan  v.  Buckstaff, 
96  Wis.  316;  Gates  y.  Fleischer,  67  Wis. 
504.       . 

It  is  demanding  too  much  of  a  man  in 
Green's  walk  in  life  to  hold  that  he,  as  a 
matter  of  law,  should  have  been  on  his  guard 
against  the  water  the  entire  community  were 
drinkinff,  and  say  to  his  widow,  Mr.  Green 
should  have  dug  a  well,  driven  a  pump,  or 
bought  spring  water,  because,  although  he 
did  not  know  of  it,  there  was  a  contention  in 
the  locality  where  he  lived  that  the  bay  wa- 
ter was  causing  typhoid  fever. 

In  the  following  cases  some  material  fact 
like  notice  of  the  danger  brought  home  to 
the  defendant,  or  the  entire  absence  of  any 
duty  to  the  person  injured,  rcsiiUcd  in  a 
judgment  for  the  defendant,  but  in  each  case 
the  liability  of  the  defendant  on  a  proper 
showing  is  freely  and  fully  admitted: 

Buckingham  v.  Plymouth  Water  Co,  142 
Pa.  221 ;  Danaher  v.  Brooklyn,  119  N.  Y.  241, 
7  L.  R.  A.  692;  Milnes  v.  Huddersfield,  L. 
R.  10  Q.  B.  Div.  124,  L.  R.  12  Q.  B.  Div.  443. 

The  action  is  one  purely  and  simply  for  thfl 
tort  of  the  defendant,  and  the  duty  to  the  de- 
ceased which  the  defendant  negligently  failed 
to  perform  is  based  upon  contract. 

Coy  V.  Indianapolis  Gas  Co.  146  Ind.  655, 
36  L.  R.  A.  636;  2  Dill.  Mun.  Corp.  §  985a; 
Thomas,  Neg.  pp.  998,  1027. 

A  company  undertaking  to  supply  the  in- 
habitants of  a  municipality  witii  water  for 
domestic  purposes  for  a  valuable  considera- 
tion should  be  held  to  impliedly  warrant  th0 
water  it  so  furnishes  as  pure,  wholesome,  and 
fit  for  that  purpose. 

10  Am.  &  Eng.  Enc.  Law  p.  167;  Lukens 
V.  Freiund,  27  Kan.  664,  51  Am.  Heip.  429; 
Hunter  v.  State,  1  Head,  160,  73  Am.  Dec 
165;  Benjamin,  Sales,  §  673a,  p.  772;  Craft 
V.  Parker,  TV.  d  Co.  969  Mich.  245,  21  L.  R. 
A.  139. 

« 

Marshall,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought,  tried,  submitted 
to  the  jury,  and  went  to  judgment,  upon  the 
theory,  apparently,  that  a  recovery  waa 
claimed  for  the  death  of  plaintiff's  intestate 
on  the  ground  of  actionable  negligence  of  de- 
fendant. Something  is  said  in  the  briefs  of 
counsel  about  the  rule,  so  called,  of  implied 
warranty  in  the  sale  of  provisions  for  imme- 
diate domestic  use,  as  if  that  rule  might  ap- 
ply to  the  facts.  It  is  not  necessary  to  con- 
sider that  theory  because  of  the  manner  ia 
which  the  case  was  tried  and  submitted,  as 
indicated,  though  it  is  proper,  and  deemed 
advisable  as  a  guide  in  future  proceedings 
to  discuss  it.    The  doctrine  of  6ir  William 
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Blackstone  that  there  is  a  warriuity  of  the 
wholesomenesB  of  provisions  sold  for  domes- 
,tic  use  to  the  buyer,  and  the  vendor  is  bound 
to  know  their  qualitv  in  that  regard  at  his 
peril    is  controverted  by  t^e  weight  of  au- 
thority in  this  country  and  England.    Lia- 
bility for  damages  in  the  circumstance  men- 
tioned is  supported,  but  on  the  ground  of  de- 
ceit, not  contract.     It  would  be  interesting, 
and  probably  constitute  a  valuable  addition 
to  our  jurisprudence,  to  have  the  true  nature 
of  that  liability  definitely  decided  here.  The 
writer  is  not  familiar  with  any  case  where 
the  point  has  been  so  presented  and  decided 
that  the  result  stands  as  a  binding 'adjudi- 
cation on  the  subject,  though  there  are  dicta 
here  and  there  recognizing  the  rule  as  stated 
by  Blackstone  us  one  prevailing  In  this  coun- 
try generally.     Oettey  v.  Rounirce,  2  Pin- 
ney,  379,  54  Am.  Dec.    138;     Williams    v. 
Slaughter,  3  Wis.  347.    There  is  a  strong 
reason  for  holding  that  caveat  emptor  ap- 
plies to  the  purchase  of  provisions  for  domes- 
tic use  the  same  as  to  the  purchase  of  other 
articles,  in  the  absence  of  the  express  con- 
tract or  of  fraud;  that  the  only  difference 
is  that  the  situation  and  relation  of  the  par- 
ties in  the  one  case  raises  an  inference  of  ar- 
tifice, while  in  the  other   it  does  not.    In 
Emerson  v.  BrigKam,  10  Mass.  107,  6  Am. 
Dec.  109,  it  is  said  in  substance,  that  the 
mistake  of  Blackstone  was  in  treating  deceit 
and  fraud  as  breach  of  implied  contract; 
fchat  artifice  must  be  established  as  the  foun- 
dation of  liability,  and  without  it  no  liabili- 
ty in  the  nature  of  that  on  an  implied  war- 
ranty exists  in  case  of  the  sale  of  provisions 
any  more  than  in  the  sale  of  any  other  arti- 
cle; that  the  sale  of  provisions  for  a  sound 
price  for  immediate  consumption  involves  a 
representation  of  wholesomeness,  and  knowl- 
edge of  the  falsehood,  if  falsehood  there  be, 
is  presumed  from  the  nature  of  the  transac- 
tion and  duties  growing  out  of  the  trade; 
that  the  inference  of  fraud  arises  from  the 
necessities  of  the  situation,  and  to  the  deceit 
attaches  the  liability.     That  was  affirmed  in 
Winaor  v.  Lombard,  18  Pick.  67,  where  Chief 
Justice  Shaw  stated/in  effect,  that  the  sup- 
.  position  as  to  the  rule  of  implied  warranty 
existing  in  the  sale  of  provisions  any  more 
than  in  the  sale  of  other  articles,  is  founded 
In  failure  to  distinguish  between  a  rule  of 
evidence  and  a  rule  of  law,  as  explained  in 
Mr.  Justice  Sewairs  opinion  in  Kmerson  v. 
Brigham.    In  Moses  v.  Mead,  1  Denio,  378, 
(3  Am.  Dec.  676,  Bronson,  Gh.  J.,  speaking 
Dn  the  same  subject,  said  that  the  dictum  of 
Blackstone  cannot  be  supported  in  its  full 
•stent;  that  the  liability  can  be  supported, 
but  on  the  ground  of  deceit,  citimr  Emerson 
f.  Brigham  with  approval,  and  distinguish- 
ing Van  Bracklin  v.  Fonda,  12  Johns.  467,  7 
Am.  Dec.  339,  a  leading  case  often  cited  to 
the  implied  warranty  theory  and  as  sustain- 
ing  the   dictum  of   Blackstone.    A   careful 
reading  of  it  shows  that  the  sale  considered 
was  with  actual  knowledge  of  the  vendor  of 
the    unwholeeomeness    of  the    article.     He 
was  guilty  of  a  fraud  and  liable  on  that 
ground,  and  that  was  the  real  foundation  of 
the  recovery.     See  further,  to  ihe  same  ef- 
fect, Oiroua  v.  Stedman,  145  Mass.  439,  and 
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Bumhy  V.  Bollett,  16  Mees.  &  W.  644.  A 
careful  examination  of  the  textbooks  on  this 
subject  shows  that  the  writers  reason  along 
the  line  of  Emersony, Brigham  and  the  other 
cases  cited.  Benjamin,  Sales,  ed.  1892,  i 
G46;  Biddle,  Warranties,  S§  193-204; 
Schouler,  Pers.  Prop.  §  348;  10  Am.  &  Eng. 
Enc.  Law,  p.  157.  Courts  in  recent  years 
have  not  been  inclined  to  add  new  exceptions 
to  the  rule  of  caveat  emptor,  or  to  extend 
thos<3  already  established.  It  once  applied 
to  all  sales  of  personal  property  with  the  one 
exception  of  warranty  of  title.  Many  excep- 
tions have  since  been  added,  presumably  un- 
der the  influence  of  the  civil  law,  where  the 
rule  was  caveat  i>enditor,  a  rule  as  harsh  to 
the  seller  as  that  of  the  common  law  to  the 
buyer.  Each  exception  in  the  development 
of  our  system  paved  the  way  for  another,  and 
that  for  still  another,  as  the  exigencies  of 
particular  situations  seemed  to  reouire,  in 
order  to  harmonize  moral  with  legal  obliga- 
tions, till  the  rule  itself  ceased  to  be  the  safe 
and  simple  guide  it  was  when  Ju^'tice  Pop- 
ham,  in  pronouncing  the  law  in  his  time, 
said,  "If  I  have  commodities  which  are  dam- 
aged, whether  victuals  or  otherwise,  and  I, 
knowing  them  to  be  so,  sell  them  for  good 
and  ailirm  them  to  be  so,  an  action  upon  the 
case  lies  for  deceit;  and  although  they  be 
damaged,  if  I,  kibowing  not  that,  affirm  theaok 
to  be  goody  still  no  action  lite  without  I  war- 
rant them  to  be  good."  That  a  more  en- 
lightened seonse  of  justice  has  softened  and 
limited  that  rigorous  rule  is  by  no  means  to 
be  regretted ;  but  if  a  written  system  of  laws 
is  to  be  preserved  at  all,  and  the  science  of 
the  law  18  to  be  found  therein,  ao  many  ex- 
ceptions and  limitations  of  a  principle  should 
not  be  recognized  as  to  practically  obscure  it. 
To  the  one  implied  warranty  of  title,  with 
which  the  rule  of  the  common  law,  as  indi- 
cated, commenced,  has  been  added  that  in 
cr.se  of  a  sale  by  sample,  warranty  of  general 
character  where  the  chattel  is  not  present 
and  subject  to  inspection,  warranty  of  manu- 
factured goods  as  to  merchantable  quality, 
warranty  that  manufactured  goods  sold  for 
a  particular  purpose  are  reasonably  suita- 
ble therefor,  and  perhaps  some  otiiers.  None 
of  the  changes,  however,  have  takch  place  in 
recent  times,  and  as  the  remedy  is  ample  to 
protect  against  frauds  on  the  part  of  vendors 
where  the  vendees  use  reasonable  care  in 
looking  after  their  own  interests,  oui  sys- 
tem, without  further  changes,  is  probably 
as  perfect  to  the  end  that  even-handed  jus- 
tice between  individuals  may  be  guaranteed 
as  it  can  reasonably  be. 

In  the  light  of  the  foregoing,  no  reason  is 
perceived  for  saying  that  a  mere  distributor 
of  water  for  a  compensation  should  be  held 
liable  as  a  guarantor  of  its  quality.  It  is  Hot 
a  commodity  kept  for  sale  in  the  strict  sense 
of  the  term,  but  is  free  to  everyone,  in  na- 
ture's reservoir,  like  light  and  air.  It  is 
taken  directly  or  indirectly  from  a  common 
source  of  supply.  The  immediate  source,  as 
in  this  case,  is  usually  selected  in  advance 
and  fixed  by  contract,  leaving  the  mere  serv- 
ice of  a  carrier  to  be  performed,  of  taking 
the  water  from  such  source  and  distributing 
it  to  the  consumer.    To  say  that  the  persoD 
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or  corporation  performing  that  service  shall 
he  burdened  with  an  implied  warranty  of  the 
quality  of  the  thing  carried  and  distributed, 
would  be  treating  the  transaction  as  a  sale, 
strictly  so  called,  and  then  applying  an  ex- 
ception to  the  doctrine  of  caveat  emptor  not 
supported  by  good  reason  or  any  authority 
we  are  able  to  find,  or  any  to  which  our  at- 
tention has  been  caUed.  It  would  burden 
such  public  service  in  a  way  that  would  be 
destructive  of  private  enterprise  in  that  line, 
and  render  public  enterprise  in  the  same  di- 
rection so  attended  with  dangers  as  to  dis- 
courage a  service  that  has  become  a  necessity 
in  all  communities  of  any  considerable  size, 
and  which  promotes  to  a  high  degree  the  wel- 
fare and  happiness  of  intuviduals  in  com- 
munities great  or  small.  If  distributors  of 
water  under  public  franchises  be  held  strict- 
ly accountable  for  the  exercise  of  ordinary 
care  not  to  place  before  their  customers  an 
unwholesome  article  under  circumstances 
liable  to  induce  persons,  in  the  exercise  of 
ordirary  care,  to  use  it  for  drinking  or  other 
domestic  purposes  in  ignorance  of  the  dan- 
gers attending  the  use,  and  held  liable  for 
deceit  in  such  transactions,  and  the  law  be 
ftrml}  administered  along  those  lines,  the 
sxifety  of  individuals,  as  affected  by  public 
i*:ater  service,  will  be  as  well  promotea  as  ia 
consistent  with  the  continuance  of  such  serv- 
ice whether  performed  by  strictJy  public  or 
by  quasi  public  agencies. 

}f  rom  the  foregoing,  it  will  be  seen  that  if 
a  recovery  can  be  sustained  on  the  facts  of 
this  case  at  all,  it  must  be  on  the  ground  of 
actionable  fraud  or  negligence  without  con- 
tributory fault  on  the  part  of  the  deceased. 
If  defendant  knew,  or  from  the  situation 
oij^ht  to  have  known,  the  water  it  was  dis- 
tributing in  the  city  of  Ashland  was  danger- 
/  ous  for  domestic  use,  from  otiier  cause  not 
discoverable  ordinarily  by  the  exercise  of  rea- 
sonable care,  it  owed  the  duty  to  its  custom- 
ers of  disclosing  that  danger,  and  a  failure 
so  to  do,  knowing  that  such  customers  were 
liable  to  use  the  water  through  ignorance  of 
its  character,  was  a  fraud  in  law,  rendering 
the  defendant  liable  to  legal  dan}ages  to  any 
perbon  injured  by  such  fraud  without  fault 
on  his  part,  and  it  was  also  a  failure  of  dutv 
amountin«r  to  actionable  negligence  as  well, 
to  which  the  same  liability  is  incident.  The 
mere  fact,  if  it  be  a  fact,  that  it  had  been  ren- 
dered impracticable  for  defendant  to  procure 
a  supply  of  wholesome  water  in  Chequame- 
gan  bay,  as  required  by  the  contract  with  the 
city,  from  causes  attributable  to  the  munici- 
pality, though  constituting  a  defence  against 
any  action  on  its  contract  with  the  city  or 
to  forfeit  its  franchise,  does  not  excuse  know- 
ingly pumping  contaminated  water  from  the 
bay  and  distributing  the  same  to  customers 
and  deceiving  them  into  the  belief  that  it 
was  wholesome.  But,  as  indicated,  though 
the  conduct  of  the  defendant  be  held  wrong- 
ful on  the  ground  of  either  fraud  or  negli- 
gence, if  the  deceased  knew,  or  under  the  cir- 
cumstances ought  to  have  known,  the  dan- 
gerous condition  of  the  water,  yet  used  it 
with  the  consequence  complained  of,  no  legal 
liabilitT  therebv  attaches  to  the  defendant. 
If  the  deceaaed  knew,  and  he  is  charged  with 
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knowledge  of  what  a  man  of  ordinary  intelli- 
gence under  the  circumstances  ou^ht  to  have 
known,  then  he  was  not  deceived,  whatever 
may  have  been  the  conduct  of  the  defendant, 
and  for  the  same  reason  he  is  diargeable 
with  contributing  to  the  result  complained 
of,  by  his  own  want  of  care.  So,  plaintiff's 
cause  of  action,  if  any  there  be,  rounds  in 
tort  however  we  may  look  at  it,  and  knowl- 
edge, or  its  equivalent,  on  the  part  of  the  de- 
fendant, and  want  of  such  knowledge  or 
equivalent  on  the  part  of  the  deceased,  is  es- 
sential to  legal  liability  in  the  one  case  as 
well  as  the  other,  the  only  difference  being  in 
the  manner  of  establishing  the  fault  of  the 
deceased,  the  affirmative  of  that  being  on  the 
complainant,  if  a  recovery  be  sought  on  the 
ground  of  fraud,  and  on  the  defendant  if  on 
the  ground  of  actionable  negligence.  The 
distinction  between  the  two  is  exceedingly 
shadowy,  and  really  not  important  in  the 
practical  application  of  principles. 

The  foregoing  discussion  and  statement  is 
deemed  justified,  if  not  called  for,  by  the  po- 
sitions taken  by  counsel.  If  some  of  the 
prirdples  contended  for  were  applied  on  a 
new  trial  of  the  case,  and  it  resulted  favora- 
bly to  the  plaintiff,  the  misfortune  of  a  re- 
verse might  probably  follow.  The  danger  in 
that  regard  may  be  avoided,  guided  by*  what 
has  been  said. 

In  considering  the  specific  errors  assigned, 
it  appears  most  logical  to  first  take  up  the 
rulirgs  complained  of  on  the  admission  of 
evidence.  First  in  order  is  that  admitting 
proof  that  greater  precautions  to  obtain  pure 
water  were  taken  by  the  defendant  after  the 
occurrence  complained  of  than  before.  If  de- 
fendant in  fact  knew  the  water  supply  was 
dangerously  contaminated,  the  fact  that  it 
subsequently  took  means  to  correct  the  evil, 
as  we  have  seen,  is  immaterial  on  that  ques- 
tion, but  the  question  of  whether  the  water 
was  impure,  and  whether  defendant  negli- 
gently failed  to  remedy  the  diir.cultv,  were 
materiigl}  and  determinable  solely  by  the  situ- 
ation prior  to  the  occurrence  complained  of. 
What  was  done  afterwards  had  no  legitimate 
bearing  on  that  question,  and  the  jury  had 
no  right  to  draw  any  inference  therefrom. 
Such  evidence  has  been  repeatedly  condemned 
by  this  and  other  courts.  Caatello  v.  Land' 
wehr,  28  Wis.  622;  Anderson  v.  Ohioago,  8t. 
P.  M,  &  0.  R,  Oo,  87  Wis.  195,  23  L.  R.  A. 
203;  Downey  v.  Sawyer,  157  Ma^s.  418;  Co- 
lumbia d  P.  R.  Co,  V.  Hawthorne,  144  "U.  S. 
202,  36  L.  ed.  405 ;  Blair  v.  Daly,  68  N.  Y. 
547 ;  N alley  v.  Hartford  Cwrpet  Co.  51  Conn. 
524,  50  Am.  Rep.  47 ;  Terre  Haute  d  I.  R,  Co, 
V.  Clem,  123  Ind.  15,  7  L.  R.  A.  oS8 ;  Hodgea 
V.  Perctval,  132  111.  63;  Hudson  v.  Chicago 
d  N.  W.  R.  Co,  59  Iowa,  581,  44  Am.  Rep. 
692;  Motey  v.  PicJcle  Marble  d  (r,  Co.  36  U. 
S.  App.  682,  74  Fed.  Rep.  155,  20  C.  C.  A. 
360. 

What  has  been  said  on  the  subject  of  evi- 
dence of  precautions  against  sewage  contami- 
nation after  the  occurrence  coiii plained  of, 
applies  to  evidence  of  experts,  received 
against  defendant's  objection,  as  to  tests 
made  of  water  taken  from  the  bay  some,  time 
after  the  occurrence.  For  aught  that  ap- 
pears, the  water  may  have  been  wholesome  in 


122 


.    WiaooNsm  Sufsbmb  Coubt, 


Nov., 


the  early  part  of  March,  1894,  and  very  un- 
wholesome when  the  subsequeni  tests  were 
made.  The  evidence  shows  that  t)^e  deceased 
took  the  fever  about  the  Ist  of  March,  and 
that  the  height  of  the  typhoid  fever  epidemic 
was  not  reached  till  the  last  of  that  month, 
there  being  several  hundred  persons  afflicted 
in  all.  Under  the  circumstances,  sufficient 
time  had  elapsed  for  a  material  change  in 
the  bay  water  to  have  taken  place.  The  ad- 
mission of  the  evidence  was  plainly  prepu- 
dicial  error.  True,  evidence  of  a  situation 
existing  after  an  injury,  though  a  oonsidera^ 
ble  time  may  have  elapsed,  is  admissible  to 
show  the  situation  existing  at  the  time  of  the 
injury,  if  preceded  by  prima  facie  proof  that 
no  change  has  taken  place  in  tbe  meantime. 
Tremhlay  v.  Hamden,  162  Mass.  383.  Here 
that  preliminary  proof  not  only  was  want- 
ing, but  there  was  a  strong  case  to  the  con- 
trary made  by  the  evidence. 

It  is  further  assigned  for  error  that  the 
•court  allowed  opinion  evidence  as  to  facts  in 
issue, — the  evidentiary  facts  (not  for  scien- 
tific controversy)  relating  thereto  being  in 
dispute, — contrary  to  the  settled  law  on  the 
subject,  and  as  declared  in  numerous  deci- 
fiioutf  in  this  court,  and  recently  stated  in 
Maitland  v.  Gilbert  Paper  Co.  07  Wis.  476. 
Tho  following  are  some  of  the  questions  com- 
plained of:  '*You  may  state  wnether  or  not, 
m  your  opinion,  the  water  furni.-ihed  by  the 
Ashland  Water  Company  during  the  winter 
and  sprinsr  of  1894  had  anything  to  do  with 
the  typhoid  fever  epidemic  whicn  prevailed 
in  tho  city  of  Ashland  during  that  time?" 
**What,  in  your  judgment,  was  the  cause  of 
the  typhoid  fever  of  which  he  [Green]  died?" 
''You  say  the  typhoid  fever  in  tJiis  case,  in 
your  opinion,  was  caused  by  drinking  bay 
water :  Do  you  say  that  from  the  investiga- 
tions you  made?"  All  the  questions  were 
answered  in  the  affirmative.  The  learned 
counsel  for  respondent  say  in  support  of  the 
questions,  that  they  were  proper  because  the 
effect  of  evidence  in  establishing  controvert- 
ed facts,  on  which  opinions  were  given,  was 
not  involved, — that  such  facts  were  not  in 
dispute.  '  We  are  unable  to  see  the  case  Ihat 
way.  How  can  it  be  said  the  question  was 
established  beyond  a  controversy  that  the  de- 
ceased did  not  drink  other  than  bay  water? 
Let  it  be  admitted  that  up  to  within  four 
days  from  the  time  he  was  stricken  with  the 
disease,  bay  water  was  used  at  his  working 
place  SiS  well  as  at  his  home.  Huw  can  it  be 
assumed  from  that  alone  that  he  did  not 
drink  water  elsewhere  or  come  in  contact 
with  some  other  medium  whereby  the  seeds 
of  the  disease  were  taken  into  his  system? 
As  to  each  of  these  points,  if  the  evidence 
was  such  as  to  remove  it  from  the  realms  of 
mere  conjecture,  certainly  it  was  not  estab- 
lished in  plaintiff's  favor  so  &s  to  warrant 
taking  it  from  the  jury,  and  if  not,  certainly 
the  expert  could  not  properly  pass  upon  the 
evidence  in  giving  his  opinion.  All  the  facts 
on  which  the  opinions  were  given,  except  that 
Green  died  of  typhoid  fever,  and  that  prior 
to  his  taking  the  disease  he  habitually  used 
bay  water  for  drinking  purposes,  were  in 
controversy.  It  seems  clear  that  opinions 
going  to  the  question  of  how  the  disease  was 
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contracted  could  have  been  properly  elicited 
only  on  hypothetical  questions,  leaving  the 
jury  free  to  consider  such  opinions  after  find- 
ing from  other  evidence  the  existence  of  tbe 
foundation  facts  upon  which  they  were  baaed. 

As  a  second  proposition  respondent  sug- 
gests, with  apparent  confidence,  that  the 
questions  were  proper  under  the  rule  that  a 
physician  may  testify,  as  to  the  cause  of 
death,  from  personal  examination  or  knowl- 
edge. That  rule  is  familiar,  but  extends  no 
further  than  tJie  immediate  cause  oi  death,  be- 
cause, manifestly,  that  is  the  limit  of  scien- 
tific investigation.  Failure  to  observe  that 
test  often  leads  to  prejudicial  error.  A  com- 
petent witness  may  testify  aa  to  whether  a 
person  came  to  his  death  by  a  wound  found 
upon  the  body,  but  not  as  to  who  inflicted 
it,  because,  as  said,  he  cannot  go  beyond  the 
range  of  scientific  investigation.  This  court 
said  an  expert  may  testify  that  certain  in- 
juries to  a  female,  found  on  personal  exam- 
ination, may  have  been  caus^  by  a  ravish- 
ment, but  not  that  they  were  so  '^used,  and, 
we  may  add,  certainly  not  who  was  the  guil- 
ty party.  Noonan  v.  State,  Si)  Wis.  258. 
These  illustrations  show  clearly  that  respond- 
ent's counsel  erred  in  relying  on  the  rule 
mentioned  to  sustain  the  method  of  examina- 
tion of  the  expert  resorted  to.  That  such 
was  tJieir  reliance  is  evident  from  the  fact 
that  they  rounded  out  their  exaittination  by 
interrogating  the  witness  as  to  whether  he 
gave  his  opinions  from  personal  evamination 
Wlierever  expressions  are  used  in  the  b^oks 
to  the  effect  that  opinion  evidence  of  the 
cause  of  death,  basea  on  personal  examina- 
tion, is  admissible,  they  will  readily  be  seen, 
by  a  little  attention  to  the  matter,  to  relate 
solely  to  the  immediate  cause,  not  what  set 
the  action  in  motion. 

Opinion  evidence  waa  permi(te<l  against 
objection,  as  to  the  duty  of  the  aefendant 
with  reference  to  testing  the  water  supply. 
As  to  this,  respondent's  counsel  answer,  the 
objectionable  parts  of  the  evidence,  if  there 
be  such,  were  not  responsive  to  the  questions. 
An  examination  of  the  record  fails  to  bear 
out  that  view.  The  questions  were :  "What, 
in  your  judgment,  should  the  water  com- 
pany' do  with  reference  to  ascertaining  the 
purity  or  impurity  of  the  water?"  **flow 
freouently,  in  your  judgment,  should  these 
analyses  be  made?"  They  seem  to  call  very 
clearly  for  opinion  evidence  as  to  the  duty  of 
defendant  as  regards  testing  the  water  sup- 
ply. That  certainly,  if  material  at  all,  was 
a  question  to  be  determined  by  the  jury.  No 
ground  is  perceived  upon  which  the  questions 
can  be  sustained.  It  was  competent  to  show 
by  opinion  evidence  that  the  quality  of  the 
water  was  only  determinable  by  certain  tests, 
but  whether  legal  duty  re^mred  defendant 
to  make  the  teste  was  certainly  net  a  matter 
for  such  evidence. 

The  appellant  further  complains  of  a  rul- 
ing, admitting  in  evidence  an  article  pub- 
listied  in  an  Ashland  newspaper  about  seven 
months  prior  to  Green's  death,  wherein  the 
defendant  was  charged  with  distributing  ^i- 
sonous  water  to  its  customers  and  requiring 
the  city  to  pay  for  water  service  twice  as 
much  as  was  proper,  and  it  was  suggested 
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that  the  most  expeditions  method  of  dealing 
witli  defendant,  in  order  to  remedy  the  evils 
complained  of,  was  to  annul  its  franchise  and 
seize  its  property;  and  it  was  further  sug- 

fested  that  the  officers  of  the  company  should 
e  prosecuted  without  leniency,  civilly  and 
criminally,  if  they  did  not  voluntarily  and 
immediately  remedy  such  evils.  There  can 
be  nc  justification  suggested  for  the  admis- 
sion of  that  evidence.  We  have  a  right  to 
aBsvme  that  the  learned  counsel  for  re- 
spondent were  unable  to  suggest  any,  as  they 
did  not  attempt  to  do  so.  If  overcharges 
were  made  by  the  water  company,  that  had 
nothing  to  do  with  causing  the  deatli  of 
Oreen  by  typhoid  fever,  and  if  the  death  was 
6o  caused,  the  declarations  made  in  a  news- 
paper in  regard  to  the  condition  of  the  water 
certainly  had  no  possible  bearing  on  that 
question.  They  were  no  more  competent  as 
evidence  because  made  editorially  in  a  news- 
paper than  if  made  by  any  individual.  They 
had  no  legitimate  place  in  the  trial.  They 
were  well  calculated  to  prejudice  the  jury 
against  the  defendant  and  prevent  a  fair  and 
impartial  trial  of  the  important  issues  be- 
tween the  parties  on  the  legitimate  evidence 
produced.  An  examination  of  the  record 
shows  that  considerable  other  evidence,  ad- 
mitted over  the  objections  of  appellant's 
eonnsel,  to  which  no  particular  reference  is 
made  in  their  brief,  was  irrelevant  and  preju- 
dicial. This  observation  refers  to  proceed- 
ings of  the  common  council  coverin.^  a  period 
of  about  one  year  before  Greenes  rieath  and 
a  month  or  two  afterwards.  That  placed  be- 
farc  the  jury  the  history  of  a  bitter  contest 
that  existed  between  defendant  and  the  city 
of  Ashland,  covering  the  period  mentionea. 
It  dosed  with  a  resolution  passed  some  time 
after  the  death  of  Green,  canceling  the  de- 
fendant's franchise  and  directing  the  city  at- 
torney to  commence  proceedings  to  annul  the 
same  by  judicial  decree  and  to  condemn  the 
water  supply.  It  ia  not  claimed  that  any 
of  this  evidence  was  admissible  for  any  pur- 
pose except  to  show  notice  to  tho  defenaant 
that  it  was  claimed  by  the  city  that  the  bay 
water  was  unwholesome  for  domestic  use. 
So  little  of  it  was  relevant  for  that  purpose, 
and  that  little  so  involved  with  matter  hav- 
ini;  no  bearing  even  on  the  que5ti')n  of  notice, 
and  so  tending  to  prejudice  the  minds  of  the 
jury  unfavorably  to  the  defendant  and  to 
prevent  a  fair  trial,  that  the  whole  <»hould 
nave  been  rejected  on  defendant's  objection. 
The  remaining  question  for  oonsldevation 
was  raised  by  the  motion  for  a  n'msuit,  the 
motion  to  direct  ayerdict,and  the  motion  for 
a  new  trial.  All  the  rulings  may  properly 
be  considered  together.  The  learned  trial 
court  correctly  held  that  the  franchise  under 
wliich  the  defendant  operated  its  works  did 
not  require  it  to  go  outside  of  Chequam'^gan 
bay  for  a  water  supply.  Following  that  and 
the  negligence  alleged  in  the  complaint, — 
failure  to  extend  the  intake  pipe  lo  a  point 
beyond  the  reach  of  sewage  contamination, — 
the  court  submitted  to  the  jury  tiiese  ques- 
tionb :  "Could  the  defendant  company  nave 
procured  wholesome  water  from  Chequame- 
gan  bay  at  and  prior  to  the  sickness  of 
Green?'*  "Was  the  defendant  company  guil- 
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ty  of  negligencfe  which  was  the  proximate 
cause  of  the  death  of  Green?"  "Did  the  de- 
fendant know,  or  ought  it  reasonably  to  have ' 
known,  prior  to  the  time  when  the  deceased 
contracted  the  disease  from  whinh  he  died, 
that  the  water  it  furnished  deceased  was  con- 
taminated by  typhoid  germs?"  To  each  of 
these  questions  the  jury  answered  in  the  af- 
firmative. Thus,  it  will  be  seen,  the  right  of 
plaintiff  to  recover  was  made  to  turn  on 
whether  defendant  negligently  failed  to  ex- 
tend its  intake  pipe  into  pure  water  in  Che- 
quamegan  bay.  As  heretofore  indicated,  the 
mere  fact  of  impracticability  or  impossibili- 
ty of  obtaining  a  pure  water  supply  in  the 
buy.  if  such  were  the  facts,  did  not  legally 
excuse  defendant  for  knowingly  distribut- 
ing dangerously  impure  water  lor  domestic 
cfTisumption  under  such  circumstances  that 
persons  of  ordinary  intelligence  might  proba- 
bly use  the  same  with  dangerou<)  consequen- 
ces. But  as  that  was'  not  the  theory  of  the 
pleaders  in  making  up  the  issues  for  trial, 
or  in  the  submission  of  their  case  to  the  jury, 
the  case  will  be  coneidered  as  the  parties  and 
the  trial  court  considered  it.  Whether  a 
judgment  could  be  sustained  under  the  com- 
}iia]nt  and  findings  of  fact  againnt  the  de- 
fendant on  the  other  theory,  is  immaterial 
on  account  of  the  branch  touching  defend- 
ant's fault,  which  is  to  be  considered  hereaft- 
er. 

Does  the  evidence  warrant  the  finding  that 
defendant  failed  to  exercise  ordinaiy  care  to 
procure  a  pure  water  supply  from  the  bay? 
Tliait^  as  indicated,  is  the  key  to  niaintiff's 
case.  We  have  searched  the  record  from  be- 
ginning to  end,  and  read  and  i*eread  it  with 
the  greatest  care,  to  find  such  evidence,  and 
have  failed.  The  point  was  raised  in  appel- 
lant's brief  that  no  such  evidence  exists,  and 
no  reply  thereto  appears  in  the  brief  of  re- 
spondent. No  evidence  is  pointed  out  by 
them  upon  which  the  findings  can  rest.  Tney 
evidently  turned,  if  based  on  evidenc-e  at  all, 
on  an  unsworn  report  of  a  chemist,  based  in 
part  on  an  unverified  report  of  an  examina- 
tion made  by  Vaughn,  of  the  Michigan  Uni- 
versity, of  several  samples  of  water,  one  of 
which  was  taken  from  a  point  about  1,000 
feet  east  of  the  breakwater,  which  point  was 
about  2  miles  from  the  pumping  station.  The 
samples  were  selected  some  tune  after  the 
occurrence  complained  of.  The  one  east  of 
th'i  breakwater  was  the  only  one  found  free 
frori  sewage  contamination.  The  chemist 
who  made  the  report  did  not  niace  sufficient 
reliance  thereon  to  recommena  resorting  for 
a  supply  to  the  place  where,  on  the  single 
occasion,  pure  water  was  found.  He  thought 
a  supply  might  be  found  there  with  reasona- 
ble certainty,  but  expressed  a  preference  for 
going  outside  the  bay  entirely.  All  the 
sworn  evidence  in  the  case  shows  that  if  pure 
water  was  found  on  one  occasion  at  a  par- 
ticular place,  that  situation  might  or  migiiL 
not  continue ;  that  the  bay  water  was  so  gen- 
erally contaminated  with  sewage,  espec'-ally 
in  the  spring,  that  a  safe  supply  oould  not 
be  found  there  with  any  reasonable  certain- 
ty. Dr.  Hosmer  said,  if  there  was  no  cur- 
rent, there  would  be  more  protcK'tion ;  that 
towards  Washburn,  just  before  reaching  the 
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sewage  on  that  side  of  the  bay,  was  the  safest 
place,  but  on  account  of  the  swinging  cur- 
rents one  could  not  tell  anything  about  it; 
that  eniptylng  so  much 'sewage  into  the  bay 
was  sufficient  to  condemn  it  as  a  source  of 
water  supply  without  any  test.  Some  tests 
were  made  of  samples  taken  from  different 

farts  of  the  bay,  one  being  near  Houghton 
*oint,  several  miles  from  the  pumping  star 
tion,  that  being  the  only  one  free  from  sew- 
age contamination.  One  of  the  experts  said 
that  it  was  improper  to  take  water  for  dietetic 
use  from  a  body  of  water  having  no  current, 
into  which  the  sewage  of  a  city  was  drained, 
imless  the  sewage  delivery  and  the  end  of  the 
intake  pipe  were  many  miles  apart.  There 
is  a  large  amount  of  evidence  of  that  charac- 
ter in  the  record,  and  nothing  tn  controvert 
it.  Further  it  is  shown  that  nearly  a  year 
prior  to  the  death  of  Green,  the  officers  of  the 
city  and  the  officers  of  the  water  company 
were  of  one  mind  as  to  the  necessity  of  going 
outside  the  bay  to  get  water  suitable  for  do- 
mestic use.  As  early  as  February,  1893,  an 
official  report  was  made  to  the  coxmiion  coun- 
cil and  adopted,  to  the  effect  that  the  intake 
pipe  should  be  extended  so  as  to  take  the  wa- 
ter supply  from  the  lake  instead  of  the  bay, 
and  the  city  attornev  was  requested  to  draw 
a  resolution  formally  directing  the  defend- 
ant to  make  such  extension.  In  ^pril  there- 
after, such  a  resolution  was  drafted  by  the 
board  of  health  and  adopted  by.  the  council, 
and  thereafter  an  attempt  was  mode  to  con- 
demn the  water  supply  and  annul  the  defend- 
ant's franchise  because  it  did  not  go  to  the 
lake  with  its  intake  pipe.  It  clearly  appears 
all  through  the  proceedings  of  the  common 
council,  for  nearly  a  year  prior  to  the  death 
of  Green,  that  all  parties  understood  that  the 
bay  water  was  unsuitable  for  dietetic  use. 
During  all  that  time  a  contest  existed  be- 
tween the  municipality  and  the  defendant  as 
to  whether  the  latter  was  obliged  to  extend 
the  intake  pipe  into  the  lake,  it  being  agreed 
that  water  free  from  dangerous  pollution 
could  not  be  obtained  from  the  hay.  That 
being  the  situation  as  to  the  primary  parties 
to  the  contract,  the  situation  CT'Uid  not  be 
different  as  to  private  persons  who  became 
parties  thereto  by  claiming  the  benefit  of  the 
contract.  The  verdict  of  the  jury  on  the 
point  here  considered  appears  to  be  contrary 
to  the  evidence,  and  if  a  recovery  on  the  rec- 
ord depends  on  that  question,  the  verdict 
should  have  been  directed  for  the  defendant, 
and  thejudgmentappealed  from  cannot  stand. 
There  is  no  explanation,  it  would  seem,  of 
the  finding  of  the  jury,  consistent  with  the 
theory  that  it  was  based  on  evidence,  except 
that  they  considered  that  regarding  the  ni- 
tration system,  and  did  not  mean  to  say  that 
the  water  of  the  bay,  without  treatment  by 
filtration,  could  at  any  point  be  depended  up- 
on as  a  safe  source  of  supply. 

It  is  further  contended  by  appellant's 
counsel  that  the  evidence  conclusively  shows 
contributory  fault  of  deceased,  precluding  a 
recovery.  As  before  indicated,  if  deceased 
drank  the  bay  water  with  knowledge,  or  rea- 
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sonable  means  of  knowledge,  that  it  was 
dangerously  polluted  with  sewage,  he  took 
upon  himseli  the  risk  and  the  plaintiff^ 
cannot  recover,  whether  recovery  be  sought 
on  the  ground  of  deceit  or  negligence.  The 
jury  found  specifically  for  plaintiff  on  that 
point,  yet  said  by  another  finding  that  prior 
to  the  death  of  Green  it  was  publicly  and 
widely  stated,  and  believed,  among  the  citi- 
zens of  Ashland,  that  the  cause  of  typhoid 
fever  epidemics  in  the  city  was  the  impure 
drinking  water  furnished  by  defendant.  In 
view  of  the  fact,  which  we  deem  uncontro- 
verted  by  the  evidence,  that  the  water  was 
impure,  and  that  such  condition  had  existed 
for  a  long  time  and  was  widely  and  common- 
ly known,  the  findings  referred  to  are  incon- 
sistenty  tnere  bein^  no  evidence  explaining 
why  the  deceased  did  not  know  of  that  which 
was  a  matter  of  common  knowledge  in  the 
community  where  he  lived.  Common  knowl- 
edge of  a  fact  raises  a  presumption  that  all 
persons  of  average  intelligence  have  notice 
of  it.  That  is  elementary.  Not  only  was 
there  no  proof  to  justify  the  jury  in  saying 
the  deceased  did  not  have  reasonable  ground 
to  believe  what  thev  said  was  commonly 
known  and  believed,  but  there  is  such  affirm- 
ative evidence  to  the  contrary.  He  knew 
that  the  sewage  of  the  city  was  drained  into 
the  bay,  and  uiat  the  defendant'?  water  sup- 

f)ly  was  taken  therefrom.  He  wns  an  intel- 
igent,  reading,  working  man.  He  took  one 
of  the  fiitj  pampers  wherein  the  dangers  of 
taking  water  trom  the  bay  were  discussed. 
He  luid  typhoid  fever  in  his  family  six 
months  before  he  was  stricken,  his  wife  be- 
ing the  afflicted  party.  She  was  attended  by 
Dr.  Hoemer, — one  of  plaintiff's  witnesses, 
who  was  thoroughly  conversant  with  the 
condition  of  defendant's  water  supply,  and 
who  probably  talked  with  the  deceased  on 
the  subject,  as  he  did  with  intelligent  men 
generally,  it  being  a  matter  of  common  talk. 
^11  these  facts  are  in  evidence.  It  is  not 
deemed  advisable  to  quote  the  evidence  at 
lei^h.  Suffice  it  to  say  that  the  proof  is 
overwhelming  to  the  point  that  the  bay  wa- 
ter was  dangerously  polluted  at  the  time 
Green  was  stricken  with  the  fever,  and  th&t 
it  had  been  in  that  condition,  especially  in 
the  spring,  for  several  years;  that  the  facts 
in  that  regard  were  understood  in  the  city 
generally,  and  had  been  the  subject  of  dis- 
cussion at  public  meetings  and  lu  the  city 
council,  and  in  the  newspapers,  and  amon^ 
the  people  for  a  long  time.  There  is  no  evi- 
dence in  the  record  to  rebut  the  presumption 
that  the  deceased  had  notice  of  what  was  so 
commonly  known.  So  we  cannot  escape  the 
conclusion  that  the  verdict  of  the  jury  on  the 
subject  of  Green's  contributory  fault  is  with- 
out evidence  to  support  it,  and  that  the  con- 
trary is  established  by  the  evidence.  For 
this  and  the  other  reasons  mentioned,  the 
judgment  appealed  from  must  be  reversed. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


1898. 


York  t.  Stewabd. 
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John  M.  STEWARD  et  al,  AppU. 


( Mont., 
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1.     Oral  "wmrrmMiiem  «re  not  «dmt««lble 

to  Tary  the  terms  of  a  written  lease  sabse- 
qnently  or  contemporaneonBly  made. 

H.  There  is  mo  implied  •wmrrmnty  that  a 
leased  house  Is  fit  for  the  nse  for  which  It  is 
let,  or  that  It  Is  suitable  for  any  purpose,  or 
that  It  shall  remain  in  a  tenantable  condition. 

-8*  Ajt  ATermeiit  in  Ans^nrer  to  an  action 
for  rent  that  the  lessor  made  false  repre- 
sentations as  to  the  fitness  and  condition  of 
the  building  is  not  such  an  allegation  of  fraud 
as  will  entitle  defendant  to  show  the  condi- 
tlon  of  the  building. 

^.  Tiie  flo^nriniT  of  ^nrater  Into  leased 
apartments  from  an  upper  tenement  owned 
and  occupied  by  the  lessor,  because  of  de- 
fectlTe  plumbing,  causing  Injury  to  the 
lessee's  goods,  which  the  lessor  refused  to 
remedy  within  a  reasonable  time  after  notice, 
constitutes  a  breach  of  the  implied  covenant 
for  quiet  enjoyment.  In  the  absence  of  excus- 
ing facts. 

H,  Refnsal  to  allo'vr  a  pleadlngr  to  be 
amended  during  trial  will  not  be  ground  for 
reversal,  where  no  abuse  of  discretion  or  ne- 
cessity to  amend  is  shown. 

(November  7,  1898.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Silver  Bow 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  rent  alleged  to  be  due  and 
unpaid.     Revened, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  IXT.  Cotter,  for  appellants: 

like  leBLse  sued  upon  in  this  action  contains 
an  implied  covenant  for  quiet  enjoyment  as 
against  the  lessor  and  those  claiming  under 
bim. 

Gear,  Land,  ft  T.  §  91,  note;  12  Am.  ft 
Eng.  Enc.  Law,  p.  1011;  Foster  v.  Peyser^  9 
Cuah.  242,  5^  Am.  Dec.  43;  Boreel  y.- Law- 
ton,  90  N.  Y.  293,  43  Am.  Rep.  170;  DeWitt 
V.  Pierson,  112  Mass.  8,  17  Am.  Rep.  58; 
Whitbeck  v.  Cook,  15  Johns.  483,  8  Am.  Dec. 
272;  3  Parsons,  Contr.  p.  501. 

It  was  competent  to  show  the  actual  con- 
dition of  the  Duilding  and  its  unfitness  for 
the  purpose  intended. 

Blake  v.  Dick,  15  Mont.  236;  MilUken  v. 
Thomdike,  103  Mass.  385. 

Any  act  on  the  part  of  the  landlord  which 
flo  disturbs  the  tenant's  possession  of  the  de- 
tnised  premises  as  to  compel  an  abandonment 
of  the  sanie,  or  which  deprives  him  of  their 

XoTB, — ^As  to  the  effect  of  a  partial  eviction 
upon  liability  for  rent,  see  note  to  Kdmlson  v. 
Lowry  (8.  O.)  17  L.  B.  A.  275;  also  Collins  v. 
I/ewis  (Minn.)  19  L.  B.  A.  822. 

As  to  constructive  eviction,  see  also  Leifer- 
man  v.  Osten  (111.)  80  L.  R.  A.  156. 

For  implied  covenants  in  a  lease  as  to  the  fit- 
ness of  the  property  for  the  purpose  Intended, 
see  noU  to  Clifton  v.  Montague  (W.  Va.)  88  L. 
B.  A.  449. 
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beneficial  enjoyment,  either  in  whole  or  in 
part,  or  any  entry  of  the  landlord  upon  said 
premises  in  such  manner  as  to  un^b  them  for 
the  purpose  for  which  they  were  leased,  will 
amount  to  an  eviction. 

7  Am.  ft  Enff.  Enc.  Law,  p.  37,  note  5; 
Gear,  Land,  ft  T.  §  47 ;  Rowhotham  v.  Ptarce, 
5  Houst.  (Del.)  135;  Biesell  v.  Lloyd,  100 
111.  214;  West  Side  Bank  v.  Newton,  76  N. 
Y.  616;  McAlester  v.  Landers  70  Cal.  79. 

It  is  not  necessary  to  state  laots  constitut- 
ing an  eviction;  it  may  be  averred  general- 
ly; no  formal  allegation  is  necessary. 

1  Estee,  PI.  §  1259;  Rickert  v  Snyder,  9 
Wend.  416. 

Action  of  third  persons  holdin^^  under  the 
landlord  may  be  shown,  and  knowledge  of 
former  acts  is  also  admissible  lor  the  jury 
to  consider. 

Warren  v.  Wagner,  75  Ala.  J  88.  51  Am. 
Rep.  446;  Story,  Agency,  S  452;  City  Power- 
Co,  V.  Fergus  Falls  Water  Co,  55  Minn.  176; 
McCarthy  v.  York  County  Sav.  B^nk,  74  Me. 
315,  43  Am.  Rep.  591;  Carson  y  Qodloy,  26 
Pa.  Ill,  67  Am.  Dec.  405. 

The  plaintiff,  being  the  owner  and  in  pos- 
session of  the  uDper  stories  of  the  building, 
portions  of  which  he  had  rented  to  different 
tenants  of  his  own,  was  responsible  for  any 
acts,  of  the  tenants  in  allowing  tho  overflow 
of  the  closets  or  fixtures,  and  any  damage 
that  might  result  to  the  defendants  thereby. 

Marshall  v.  Cohen  A^  Oa.  480,  9  ^m.  Rep. 
170 ;  Gear,  Land,  ft  T.  f  46 ;  Lawson,  Rights, 
Rem.  ft  Pr.  §  2829,  p.  4621;  Dyett  v.  Pendle- 
ton, 8  Cow.  727;  Latorence  v.  French,  25 
Wend.  443;  Edgerton  v.  Page,  20  N.  Y.  281; 
Crommelin  y.  Thiess,  31  Ala.  412,  70  Am. 
Dec.  499;  Jackson  v.  Eddy^  12  Mo.  209. 

A  surrender  of  a  lease  may  be  inferred  from 
the  circumstances  and  conduct  of  the  parties, 
evincinff  that  they  both  agree  to  consider  a 
surren£r  as  made. 

Gear,  Land,  ft  T.  §  192,  p.  oftd;  Beall  y. 
White,  94  U.  S.  382,  24  L.  ed.  173 ;  Bedford 
V.  Terhune,  30  N.  Y.  453,  86  Am.  Dec.  394, 
note. 

An  executed  verbal  agreement  to  reduce 
rent  is  binding  after  the  accepts  nee  of  the 
reduced  rent  in  full. 

Gear,  Land,  ft  T.  S  132 ;  H organ  y.  Krum- 
wiede,  25  Hun,  116;  Niooll  v.  Burke,  78  N. 
Y.  680;  Copper  y.  Fretnoransky^  42  N.  Y.  S. 
R.  472. 

It  was  competent  for  appellants  to  show 
tlie  manner  in  which  the  second  «rtory  of  the 
building  was  used  by  plaintiff,  to  prove  their 
allegation  of  damages,  as  an  offset,  if  for  no 
other  purpose,  to  tne  claim  for  rent. 

Jones  v.  Freidenburg,  66  Ga.  505,  42  Am. 
Rep.  86,  note;  Oliokauf  v.  Maurer,  75  III. 
289  20  Am.  Rep.  238  note;  Toole  v.  Beckett, 
67  Me.  544,  24  Am.  Rep.  54.  Sie  also  Pike 
V.  Brittan,  71  Cal.  159,  60  Am.  Rep.  527. 

Messrs.  Charles  O'Donnell  and  Fran- 
eis  Brooks,  for  respondent: 

Nothing  short  of  an  actual  eviction  from 
the  premises  by  the  landlord,  or  tiirough  his 
agency,  or  by  title  paramount,  or  a  surrender 
of  the  premises  by  the  tenant,  and  their  ao- 
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ceptance  by  the  landlord,  will  at  common  law 
relieve  the  tenant  from  his  liability  for  the 
rent  for  the  full  term. 

Harrison  v.  North,  1  Cas.  in  Oh.  84;  Hart 
V.  Wirwfeor  12  Mees.  &  W.  78 ;  Whitheck  v. 
Skinner,  7  Hill,  63;  KeUey  v.  Ward,  16  Abb. 
Pr.  98;  Myers  v.  Bums,  35  N.  Y.  269;  Wil- 
lard  V.  Tillman,  19  Wead.  358;  Oates  v. 
Oreen,  4  Paige,  355,  27  Am.  Dec.  68. 

There  is  no  implied  contract  on  the  part 
of  the  landlord  that  the  leased  premises  are 
tenantable. 

Witty  V.  Matthews,  62  N.  ¥.512;  Cowell 
V.  Lumley,  39  Cal.  151,  2  Am.  Rep.  430. 

The  landlord  cannot  be  treaiod  as  having 
impliedly  covenanted  to  repair,  or  that  the 
building  is  or  shall  continue  to  be  fit  for  the 
purposes  for  which  it  was  let. 

Rohhins  v.  Mount,  4  Robt.  56;l. 

Where  a  man  undertakes  to  pay  a  specific 
rent  for  a  piece  of  land,  he  is  ohii«jfed  to  pay 
that  rent  whether  it  answers  the  purpose  for 
which  he  took  it  or  not. 

Laughin  v.  Kief,  15  Alb.  L.  J.  255 ;  Hart- 
ford d  N.  Y.  8,  B.  Go,  V.  New  York,  12  Hun, 
550. 

Pigott,  J.,  delivered  the  opinion  of  the 
court: 

This  is  &n  action, for  rent  alleged  to  be  due 
upon  a  lease  entered  into  betwecii  plaintiff 
and  defendants  on  December  31,  1892,  bv  the 
terms  of  which  plaintiff  let  to  the  defend- 
ants the  storeroom  and  first  basement  of  a 
three-story  brick  building  in  Butte  for  the 
term  o]^  twelve  months,  beginning  with  Jan- 
uary 1,  1893,  at  the  monthly  rental  of  $225 
for  the  first  six  months,  and  of  -$250  for  each 
month  thereafter.  Provision  is  made  in  the 
lease  that,  if  the  rent  be  not  paid  monthly 
in  advance,  the  lessor  may  re-enter,  and  take 
possession,  and,  at  his  option,  may  determine 
the  lease.  It  contains  the  usual  covenants 
against  waste  or  alteration  by  the  lessees, 
but  expresses  no  covenant  whatever  on  the 
part  of  the  lessor.  Upon  issues  framed  by 
the  complaint,  answer,  and  reply  the  cause 
was  tried  by  jury.  A  verdict  was  rendered, 
and  judgment  entered  for  the  plaintiff.  From 
*an  order  refusing  a  new  trial,  and  from  the 
judgment,  defendants  have  appealed. 

1.  Much  difficulty  has  been  experienced  in 
the  effort  to  determine  the  exact  <;round  up- 
on which  the  defendants,  in  their  first  de- 
fense and  counterclaim,  intend  to  rely.  The 
matters  there  stated  as  constituting  br.th  a 
defense  and  a  counterclaim  are  net  forth  in 
a  manner  so  obscure,  and  with  such  disre- 
gard of  the  rule  requiring  concii^eness  and 
clearness,  that  a  demurrer  attacking  the  part 
of  the  answer  now  being  considered,  for  want 
of  certainty,  as  well  as  for  ambiguity,  would 
have  been  well  interposed.  Since,  however, 
no  objection  was  taken  in  the  court  below  or 
here  to  the  answer  upon  any  grouad  whatso- 
ever, we  have  examined  the  first  defense  and 
counterclaim  as  pleaded,  and,  after  some 
hesitation,  arrive  at  the  conclusio.i  that  the 
pleader  intended  to  aver,  substantially,  that, 
on,  or  lust  before,  the  execution  of  the  lease, 
and  while  the  defendants  were  negotiating 
with  plaintiff  therefor,  plaintiff  warranted 
that  trie  building  was  in  all  reepecte  suitable 
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for  the  purpose  of  carrying  on  therein  the 
piano  and  musical  instrument  business,  in 
which  defendants  were  engaged;  tliat  the 
basement  would  be  ceiled,  and  put  in  KOo<t 
condition,  and  a  new  sidewalk  laid;  that  de- 
fendants, relying  upon  these  reprei«entations 
and  warranties,  entered  into  the  lease,  and 
in  pursuance  of  the  lease  went  into  posses- 
sion of  the  building,  and  placed  tl.eir  stock 
of  musical  instruments  therein,  and  re- 
mained in  possession  until  August  31,  1893; 
that  the  building  was  defectively  construct- 
ed; that  it  was  unfit  for  defeudints'  busi- 
ness, and  that  by  reason  of  the  defective  con- 
struction of  the  plumbing  and  water  fittings 
in  the  second  story,  which  was  occupied  by 
and  in  the  possession  of  plaintiff,  the  sinks 
and  closets  situated  hi  the  second  story,  and 
under  the  control  of  plaintiff,  were  allowed 
to  overflow,  and  the  water  permitted  to  run 
down  into  the  defendants'  place  of  business, 
and  upon  defendants'  mercnandise.  whereby 
the  stock  of  goods  was  injured;  that  defend- 
ants repeatedly  notified  plaintiff  of  the  de- 
fective condition  of  the  plumbing  and  fit- 
tings in  the  building,  but  that  plaintiff  re- 
fused and  neglected  to  remedy  such  defects, 
b^  which  default  plaintiff  permitted  a  con- 
tinuing nuisance  to  exist;  that,  because  of 
the  defective  construction  of  the  building,  it 
was  unfit  for  the  use  for  which  it  was  rented 
by  the  defendants,  and  was  untenantable: 
and  that  by  reason  of  the  representations  and 
warranties  of  the  plaintiff  as  to  the  condi- 
tion of  the  building,  and  by  reason  of  its  un- 
fitness for  the  purposes  for  wlr.ch  it  was 
warranted  by  plaintiff,  and  by  reason  of  the 
injury  done  by  the  water,  defendants  were 
damaged  in  their  business  in  the  sum  of 
$250. 

The  first  error  assigned  is  the  action  of  the 
court  below  in  refusing  to  permit  Ihe  intro- 
duction of  evidence  tending  to  piove  an  oral 
warranty  of  the  condition  of  the  building. 
The  rule  that,  in  the  absence  of  fraud,  acci- 
dent, or  mistake,  oral  evidence  cannot  be 
admitted  to  alter,  add  to,  or  contradict  the 
terms  of  a  written  contract,  is  so  familiar 
that  it  would  seem  needless  to  cite  authori- 
ties. .  This  rule  is  applicable  to  evidence  of- 
fered for  the  purpose  of  establishing  an  oral 
warranty,  where,  presumptively,  the  parties 
have  reduced  their  entire  contract  to  writ- 
ing. "Naumherg  v.  Young,  44  N.  J.  L.  331^ 
43  Am.  Rep.  380 ;  McLean  v.  Nicol,  43  Minn. 
169;  Bnead  v.  Tietjen  (Ariz.)  24  Pac.  324. 
See  also  Banford  v.  Gates,  T.  d  Co.  21  Mont. 

,  53  Pac.  749;  Gaffney  Mercantile  Co.  v. 

Hopkins,  21  Mont. ,  52  Pac.  5(11 ;  Mast  v. 

Pearce,  58  Iowa,  679,  43  Am.  Rep.  125; 
Fisher  v.  Briscoe,  10  Mont.  124;  Anderson  v> 
Perkins,  10  Mont.  164 ;  Stevens  v.  Pierce,  161 
Masb.  207 ;  DeWitt  v.  Berry,  134  U.  S.  306, 
33  L.  ed.  896;  Braly  v.  Henry,  71  Cal.  481, 
GO  Am.  Rep..  543.  The  court,  therefore,  did 
not  err  in  excluding  all  evidence  having  a. 
tendency  to  show  that  plaintiff,  contempo- 
raneously with  the  making  of  the  lease,  or 
prior  thereto,  warranted  by  word  of  mouth 
the  condition  of  the  building,  or  promised  to 
lay  a  new  sidewalk,  or  ceil  the  cellar.  Nor 
ma}'  defendants  base  their  defense  und  coun- 
terclaim upon  the  breach  of  an  implied  war* 
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ranty  of  fitiMw,  for  in  the  lease  of  a  house 
thero  is  no  implication  of  warranty  that  the 
property  ia  fitted  for  the  use  for  which  it  is 
let,  or  that  it  ie  suitable  for  any  purpose,  or 
that  it  shall  remain  in  a  tenantable  condi- 
tion.   Blake  v.  Dick    15  Mont.  236;  Gear, 
Land,  ft  T.  §  99.      Defendants  insist,  how- 
ever, that,  having  pleaded  fraud,  conceal- 
ment^ and  misrepresentation  in  che  making 
of  the  lease,  it  was  competenf  for  them  to 
show  the  actual  condition  of  the  building, 
and  its  unfitness  for  the  purpose  intended. 
In  answer  to  this  contention  it  is  sufficient 
to  say  that  neither  fraudulent  u.*jhrepresen- 
tation  nor  concealment  is  pleaded.     The  an- 
swer, it  ifl  true,  alleges  that  the  plaintiff 
represented  the  building  to  be  buitaole,  but 
it  IS  silent  as  to  whether  or  not  the  represen- 
tation  was   fraudulently  made.    The  aver- 
ment that  the  representation  was  false  is 
tantamount  to  saying  that  it  was  merely  un- 
true.   Budd  v.   Power,  8   Mont.   380.     De- 
fendants assiffn  as  error  the  rejection  of  evi- 
dence which  they  say  was  offered  for  the  pur- 
pose of  proving  that  the  building  was  so  de- 
fectively constructed  in  respect  of  the  plumb- 
ing, fittings,  water-closets,  and  sinks  on  the 
second  floor,  and  in  the  possession  of  plain- 
tiff, as  to  cause  the  water  therein  continual- 
ly to  overflow    and  run  down  Uuough  the 
ceilin|[  into  defendants'  storeroom,  the  effect 
of  which  was  to  deprive  them  of  its  benefi- 
cial enjoyment,  to  render  it  untenantable, 
and  to  injure  their  goods;  and  that  plaintiff 
failed,  refused,  and  neglected  to  remedy  the 
defect,  although  his  attention  was  frequent- 
ly called  to  it  by  the  complaints  of  the  de- 
ftiidants ;  and  that  by  reason  of  tho  continu- 
ance of  the  nuisance  defendants  surrendered 
the  demised  property  in  August,  1893.    That 
the  evidence  tendered  and  the  off6r«i  of  proof 
were  as  broad  as  defendants  assume  they 
were,  is  not  perfectly  apparent;  but  we  are 
inclined  to  think  that,  when  the  pleadinss 
and  the  whole  course  of  the  trial  are  consid- 
ered, it  may  fairly  be  held  that  the  evidence 
ruled  out  and  the  offers  to  prove  compre- 
hended, in  substance,  what  is  claiioed  by  de- 
lerdants.    Would  the  evidence  offered  and 
excluded  tend  to  establish  the  violation  by 
plaintiff  of  any  afrreeroent  or  promise  on  his 
part    contained    in    the   lease?     The    usual 
words  of  demise  import  a  covenant  for  quiet 
enjoyment,  which  signifies  that  the  tenant 
shall  not  be  evicted  by  title  paramount,  and 
also  that  his  possession  shall  not  be  disturbed 
by  the  acts  or  wrongful  omissions  of  the  les- 
sor.   Any  sort  of  annoyance,   unless,   per- 
haps, a  mere  trespass,  affecting  the  occupa^ 
tion  of  the  property  let,  which  prevents  the 
tenant  from  enjoying  it  in  as  ample  a  man- 
ner as  he  is  entitled  to  by  the  terms  of  the 
lease,  amounts  to  a  breach.    If  the  lessor 
disturbs  the  possession  by  an  unlawful  inter- 
ference therewith,  the  lessee  may,  when  sued 
for  the  rent,  set  up  the  damages  arising  from 
such  disturbance  as  a  counterclaim  (Sanley 
V.  Banks,  6  Okla.  79;  McDowell  v.  Hyman, 
117  Cal.  67)  while  at  common  law  it  seems 
he  may  recoup  damages  {tfew  York  y.  Ifo- 
M«,  13  N.  Y.  151).     Treating  the  evidence 
Which  was  offered  as  received,  it  appears 
that  the  plaintiff  owned  and  was  in  posses- 
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siou  and  control  of  that  part  of  the  building 
immediately  over  the  room  let  by  him  to  the 
defendants;  that  the  plumbing  and  fittings 
in  such  part  of  the  house  were  defectively 
constructed;  and  that,  by  reason  of  the  re- 
fusal of  the  plaintiff  to  remedy  the  defect, 
water  overfiowed  the  sinks  and  closets  of  the 
plaintiff,  and  ran  down  into  the  storeroom 
of  the  defendants  to  such  an  extent  as  to  de- 
prive them  of  the  beneficial  use  ot  their  tene- 
ment.    We  are  satisfied  that*  sucti  evidenoo 
would,  at  least,  tend  to  establish  a  construc- 
tive eviction,  occasioned  by  the  omission  of 
the  lessor  to  abate  a  nuisance,  originating 
in,  and  continuing  to  exist  upon,  the  prop- 
erty owned  and   controlled   by   lum.    Any- 
thing which  is  an  obstruction  to  tbe  free  use 
of  property  so  as  to  interfere  with  its  com- 
fortable  enjoyment    is   a   nuisauco.     Comp. 
SUt.  1887,  div.  1,  §  361.     It  is  well  settled 
that  defective  water  pipes  become  a  nuisance 
when    carelessly  maintained.    Wood,    Nui- 
sances, §  124.  The  landlord's  acts  or  defaults 
may  not  amount  to  a  physical  eviction ;  nev- 
ertheless they  may  be  A  such  character  as 
to  create  or  permit  the  continuance  of  a  nui- 
sance, "whicn,  by  preventing  the  reasonable 
use  by  the  tenant  of  the  premises,  would  af- 
fect directly  the  consideration  of  the  contract 
between  them."    Bully  v.  Bchmitt,  147  N.  Y. 
248;  McDowell  v.  Hyman,  117  Cal.  67;  Kline 
V.  Hanke,  14  Mont.  361 ;  Marahall  v.  Cohen, 
44  Ga.  489,  9  Am.  Rep.  170.     If  defendants 
as  tenants  of  the  lower  floor,  were  disturbea 
in  their  occupancy,  or  constructively  evicted 
by  the  flowing  of  water  from  improperly  con- 
structed fixtures  in  a  part  of  the  building 
not  let  to  them,  but  in  the  possession  and  un- 
der the  control  of  plaintiff,  the  lessor,  and 
the  disturbance  or  eviction  would  not  have 
resulted  but  for  the  omission  of  the  lessor  to 
remedy  the  defective  construction  within  a 
reasonable  time  after  notice  thereof,  then  the 
lessor,  at  least  in  the  absence  of  excusing 
facts,  has  violated  the  implied  covenant  for 
quiet  enjo3rment.     This   is  clearly  common 
sense  as  well  as  the  law;  indeed,  i\\e  supreme 
court  of  Georgia,  in  Freidenhurg  v.  Jones,  63 
Ga.  612,  which  case  is  approved  in  Jones  y. 
Freidenhurg,  66  Ga.  505,  42  Am.  Rep.  86, 
held  that  "where  a  tenant  on  a  lower  floor 
is  injured  by  the  flowing  of  water  from  the 
bathtubs  and  water  flxtures  situated  above, 
he  has  a  right  of  action  against  the  land- 
lord, if  the  overflow  results  from  their  im- 
proper construction;  and  this  liability  exists 
without  reference  to  the  occupation  of  the 
upper  apartment  b^  anotJier  tenant."    But 
it  IS  not  necessary  in  the  case  at  bar  to  ap- 
prove or  disapprove  the  doctrine  there  de- 
clared.   Blake   v.   Dick,    15   Mont.    236,   is 
cited  by  plaintiff  as  controlling,  but  nothing 
decided  in  that  case  is  inconsistent  with  the 
principles  applicable  to  the  question  raised 
in  the  case  before  us.     For  the  error  referred 
to,  the  motion  for  a  new  trial  should  have 
been  granted. 

2.  During  the  trial  the  defendants  asked 
leave  to  amend  the  answer  by  inserting  an 
allegation  to  the  effect  that,  owins  to  the 
negligent  use  of  the  upper  story  by  the  plain- 
tiff and  his  tenants,  the  water  fittings  were 
allowed  to  overflow,  and  the  water  to  run 
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down,  BO  as  to  render  the  store  untenanta- 
<ble  for  defendants'  purpose,  or  for  any  pur- 
pose. '  The  request  was  denied.  We  perceive 
no  error  in  the  action  of  the  co«irt.  It  does 
not  appear  that  defendants  made  any  show- 
ing 01  the  necessity  to  amend,  nor  was  the 
Amendment  sought  for  the  purpose  of  mak- 
ing the  allegations  correspond  to  the  evi- 
dence already  introduced.  Some  testimony 
had  been  received  tending  to  urove  that 
lodgers  or  tenants  on  the  second  floor  had 
allowed  water  to  overflow  the  sinks.  But 
■this  evidence  was  received  as  one  of  the 
inducements  for  the  alleged  agreement  for 
alteration  or  cancelation  of  the  lease  plead- 
ed in  the  second  defense,  and  not  na  support- 
ing the  averments  constituting  the  first  de- 
fense and  counterclaim.  It  does  not  appear 
that  court  abused  its  discretion  in  refus- 
ing the  application,  which  was  made  during 
the  progress  of  the  trial. 

3.  The  second  defense  is,  in  effect,  that  the 
plaintiff,  on  July  I,  1893,  in  consideration  of 
the  prevailing  business  depression  and  of 
the  untenantable  condition  of  the  demised 
property,  and  of  the  defective  construction 
of  ttie  water  sinks  on  the  second  floor  of  the 
building,  entered  into  a  new  agreement  with 
defendants,  by  which  he  let  the  property  to 
them  from  month  to  month,  at  a  rental  of 
$225  monthly,  and  that  on'  August  1,  1803, 
diefendants  notified  plaintiff  that  they  would 
quit  the  premises  on  September  1,  1893,  and 
that  they  were  never  in  possession  after  Au- 
gust 31st,  and  that  they  paid  all  rents  ac- 
crued to  September  1,  1893.  Plaintiff  ad- 
mitted that  the  rent  was  paid  to  September 


1st,  and  that  defendants  vacated  the  proper- 
ty in  August,  and  did  not  thereafter  occupy 
it.  Plaintiff  denied  that  there  was  any 
agreement  whatever  to  change  the  terms  of 
the  lease,  and  testified  that  because  of  the 
stagnation  of  business  he  voluntarily  reduced 
the  monthly  rent  for  July  and  August  from 
$250  to  $225.  The  testimony  upon  this  (ques- 
tion was  in  substantial  conflict.  The  jury 
returned  a  ^rdict  for  the  plaintiff  in  the 
sum  of  $846,  and  thereby  necessarily  found 
that  the  only  change  made  in  the  lease  was 
a  reduction  of  the  rent  to  $225  a  month  for 
the  last  half  of  the  term. 

Errors  are  also  assigned  upon  the  charge 
of  the  court  and  refusal  of  prayers  for  in- 
structions relating  to  the  second  defense, 
Examination  of  the  instructions  given  and  of 
those  refused  has  disclosed  no  reversible  er- 
ror. Some  other  matters  of  minor  import- 
ance are  specifled  as  error,  but,  as  they  are 
not  likely  to  arise  again  in  the  cause,  their 
consideratiou  is  not  deemed  neoeasary.  Let 
the  judgment  and  order  appealed  from  be  re- 
versed, and  the  cause  remanded,  ^vith  direc- 
tion to  the  district  court  to  permit  the  de- 
fendants to  amend  the  answer  as  they  may 
be  advised,  and  within  such  time  and  on  such 
terms  as  may  to  the  court  seem  proper.  It 
is  further  ordered  that  appellants  do  not  re- 
cover the  costs  incident  to  the  ajipeal,  and 
that  each  party  bear  sudi  of  said  costs  as 
were  incurred  by  him. 

Reversed  and  remanded, 

Hvnty  J.,  concurs.    PembertoAy  Ch.  J^ 

not  sitting. 
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Carl  H.  JACKSON,  Respi., 
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Preseiitiiient  And  demand  of  patyment 
jBiflide  on  n  reeeiver  pendente  lite  of  an 
Insolvent  bank  and  notice  of  nonpayment  by 
him  are  Insufficient  to  bind  an  Indorser  of  a 
negotiable  certificate  of  deposit  Issaed  by  the 
bank  before  its  insolvency. 

(October  81,  1898.) 

APPEAL  bjr  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  against  the 
indorser  of  a  negotiable  certificate  of  deposit. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Meeera,  Oeorse,  Gregory,  A  Duniway, 
for  appellant: 

The  certificate  of  deposit  sued  upon  is  not 
an  inland  bill  of  exchange  under  our  stat- 
ute, because  it  contains  no  promise  to  pay 

Note. — For  presentment  to  receiver,  see  also 
Hutchison  V.  Cnitcher  (Tenn.)  87  L.  R.  A.  89. 

For  notice  to  assignee  for  creditors,  see  Amer- 
ican Nat.  Bank  v.  Junk  Bros.  Lumber  k  Mfg. 
Co.  (Tenn.)  28  L.  B.  A  492. 
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any  other  person  or  his  order,  or  unto  bear- 
ei',  any  sum  of  money  therein  mentioned. 

2  Hill's  Code,  S  3188. 

The  law  raises  a  risht  of  action  in  favor 
of  the  payee  against  the  maker,  which  right 
of  action  is  conditional.  But  this  is  not  a 
hill  of  exchange,  so  that  an  indorsement  to 
transfer  the  right  of  action  can  be  treated  as 
an  indorsement  of  a  bill  of  exchange  under 
the  law  merchant. 

Patterson  v.  Poindexter,  6  Watts  &  S.  227, 
40  Am.  Dec.  554;  Lebanon  Bank  v.  Man- 
gan,  28  Pa.  458;  Ohamley  v.  Dulles,  8 
Watts  &  S.  361;  Loudon  Sav,  Fund  8oo.  v. 
Hagerstoum  Bav,  Bank,  36  Pa.  498,  78  Am. 
Dec.  390;  Austen  v.  Miller,  5  McLean,  156. 

The  indorsee  in  an  action  against  the  in- 
dorser can  only  recover  the  consideration 
which  he  has  actually  paid. 

Coye  V.  Palmer,  16  Cal.  160;  Cook  v. 
Cockrill,  1  Stew.  (Ala.)  476,  18  Am.  Dec. 
G7;  Braman  v.  Hess,  13  Johns.  52;  Youse  v. 
M'Creary,  2  Blackf.  243;  Ingalls  ▼.  Lee,  d 
Barb.  650. 

An  indorser's  liability  is  contingent  upon 
strict  demand  of  payment  on  maker  and  no* 
tice  of  nonpayment. 

2  Randolph,  Com.  Paper,  §§  758,  1067. 

Demand  of  pavment  must  be  made  upon 
the  maker  or  authorused  agents 
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2  Randolph,  Com.  Paper,  §S  1083,  1086. 

A  bill  drawn  or  a  note  made  by  a  corpora- 
tion must  be  presented  for  payment  to  the 
<»vporation,  or  to  an  a^ent  duly  authorized 
to  pay  its  bills. 

5  Am.  &  Eng.  Enc.  Law,  pp.  528,  2105. 

If  the  maker  becomes  bankrupt,  still  de- 
mand must  be  made  upon  him  for  payment. 

Hawley  v.  Jette,  10  Or.  31,  45  Am.  Rep. 
129;  Phipps  v.  Harding,  34  U.  S.  App.  148, 
70  Fed.  Rep.  468,  17  C.  C.  A.  203,  30  L.  R.  A. 
ol3;  2  Randolph,  Com.  Paper,  S  1086;  Story, 
Bills,  §S  318,  326,  346;  Tiedeman,  Com. 
Paper,  S§  31^-366;  Story,  Prom.  Notes,  §§ 
241-252;  Chitty,  Bills,  11th  Am.  ed.  pp.  330, 
335. 

Demand  for  payment  upon  the  assignee  to 
whom  the  maker  has  made  statutory  assign- 
ment for  the  benefit  of  creditors  is  not  siufi- 
cient  to  hold  the  indorser. 

Armstrong  v.  Thruston,  11  Md.  148; 
Story,  Bills,  §§  318,  326,  346;  Chitty.  Bills, 
11th  Am.  ed.  pp.  330,  335;  Hawley  v.  Jette, 
10  Or.  31,  45  Am.  Rep.  129. 

The  appointment  of  a  receiver  of  a  corpo- 
ration is  interlocutory,  does  not  wind  up  the 
corporation,  or  revoke  the  appointment  of 
the  agents  of  the  corporation. 

Farmers*  Loan  de  T.  Co.  v.  Oregon  P.  R. 
Co,  31  Or.  237,  38  L.  R.  A.  424;  Rockwell  v. 
Portland  Sav.  Bank,  31  Or.  431,  20  Am.  & 
Eng.  Enc.  Law,  p.  11 ;  5  Thomp.  Corp.  §  6894, 
6939,  6940;  Ballard  v.  Burton,  64  Vt.  394, 
16  L.  R.  A.  664. 

Messrs.  Speneer  ic  Malarkey  for  re- 
spondent. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

This  IB  an  action  by  an  indorsee  against 
an  indorser  of  a  negotiable  certi^cate  of  de- 
posit, issued  by  the  Portland  Savings  Bank 
on  October  26,  1894,  in  favor  of  the  defend- 
ant, for  $399.76,  and  by  him  transferred  and 
indorsed  to  the  plaintiff,  for  value.  After 
the  indorsement,  and  before  the  maturity  of 
the  instrument,  the  Portland  Savings  Bank, 
becoming  insolvent,  closed  its  doors,  and  a 
receiver,  pendente  lite,  was  appointed  by  the 
circuit  court  of  Multnomah  county.  Upon 
the  maturity  of  the  paper,  presentment  and 
demand  of  payment  was  made  upon  the  re- 
ceiver, and  notice  of  nonpayment  given  to 
the  defendant;  and  the  only  question  neces- 
sary to  consider  on  this  appeal  is  whether 
audi  demand  and  notice  is  sufficient  to  hold 
the  indorser.  No  authority  directly  in  point 
has  been  dted  by  counsel  on  either  side,  nor 
have  we  been  able  to  find  any;  but  upon 
principle  the  demand  in  question  was,  in  our 
opinion,  insufficient.  The  contract  of  an  in- 
dorser of  a  negotiable  instrument  is  that  if, 
when  duly  presented  at  maturity,  the  paper 
is  not  paid  by  the  maker,  he — the  indorser — 
will,  upon  notice  of  dishonor,  pay  the  same 
to  the  indorsee  or  other  holder.  It  is  a  col- 
lateral and  conditional  contract,  governed 
by  the  technical  rules  of  the  law  merchant; 
and  a  demand  of  payment  upon  the  maker  or 
drawer  and  notice  of  nonpayment  are  condi- 
tions precedent  to  the  indorser's  liability.  It 
would  seem,  necessarily,  to  follow,  therefore, 
from  the  very  nature  of  the  contract,  that  the 
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presentment  for  payment  must  be  madetoth« 
person  whose  duty  it  is  to  pay,  or  to  an  agent 
or  person  duly  authorized  to  act  m  the 
premises.  1  Dan.  Neg.  Inst.  §  588;  Tiede- 
man, Com.  Paper,  §  313.  Now,  the  receiver 
pendente  lite  of  a  corporation  is  not  the 
agent  of  the  corporation,  nor  is  it  his  duty 
to  pay  or  discharge  any  of  its  obligations, 
except  as  he  may  oe  directed  by  the  court. 
He  is  an  officer  of  the  court,  to  preserve  and 
distribute  the  assets  of  the  insolvent  corpo- 
ration, and  has  no  power  other  than  that 
conferred  upon  him  by  the  order  of  his  ap- 
pointment, or  such  as  may  be  derived  from 
the  general  practice  of  the  courts  of  equity 
in  such  cases.  High,  Receivers,  §  1;  Farm- 
ers' Loan  d  T,  Co,  v.  Oregon  P,  R,  Co,  31  Or. 
237,  38  L.  R.  A.  424.  A  demand  upon  him 
fox  the  payment  of  the  debts  of  the  corpo- 
ration would,  therefore,  be  a  useless  proceed- 
ing, because  he  has  neither  the  power  nor 
authority  to  pay  them.  That  duty  still  rests 
upon  the  corporation,  notwithstanding  its 
insolvency  and  the  appointment  of  a  receiver. 
Neither  of  these  events  amounts  to  a  disso- 
lution of  the  corporation,  nor  relieves  it  from 
the  duty  of  paying  its  obligations.  Bank 
of  Bethel  v.  Pahquioque  Bank,  14  WalL  383, 
20  L.  ed.  840;  Decker  v.  Gardner,  124  N.  Y. 
334,  11  L.  R.  A.  480;  Chemical  Nat,  Bank  v. 
Hartford  Deposit  Co,  161  U.  S.  1,  40  L.  ed. 
595.  It  continues  to  exist  as  a  corporate 
entity,  and  its  insolvency  constitutes  no  ex- 
cuse for  neglect  to  make  due  presentment  for 
payment  of  its  paper,  or  to  give  notice  of  dis- 
honor to  an  indorser  thereof.  Hawley  y. 
Jette,  10  Or.  31,  45  Am.  Rep.  129.  The  case 
of  Armstrong  v.  Thruston,  11  Md.  148,  is 
quite  analogous  to  the  case  in  hand,  and  sup- 
ports the  conclusion  at  which  wd  have  ar- 
rived. In  that  case  the  demand  of  pavment 
was  made  upon  an  assignee  of  the  maker  of 
the  note  for  the  benefit  of  creditors,  and  it 
was  held  that  it  was  not  sufficient,  because 
the  insolvency  of  the  maker  did  not  excuse 
demand  and  notice,  and  the  assignee  was  not 
his  agent,  nor  was  it  his  duty  to  pay  the 
note;  and  the  court  says  no  case  has  been 
found  in  which  a  demand  of  payment  on  a 
person  standing  in  such  a  relation  to  the 
maker  of  the  note  has  been  held  sufficient. 
The  case  of  Ballard  v.  Burton,  64  Vt.  387, 
16  L.  R.  A.  664,  cited  by  the  defendant,  is  not 
in  point.  That  was  an  action  against  a  per- 
son who  joined  with  the  bank  as  maker  of  a 
certificate  of  deposit,  and  his  undertaking 
was  to  pay  the  plaintiff  the  amount  called 
for  by  the  certificate  when  it,  properly  in- 
dorsed, should  be  returned  to  the  bank.  Be- 
fore its  maturity,  the  bank  failed,  and  the 
question  was  whether  a  return  of  the  certifi- 
cate to  the  receiver  was  a  sufficient  compli- 
ance with  the  terms  of  the  contract.  There 
wsis  no  question  in  the  case  as  to  the  rights 
or  liabilities  of  an  indorser,  and  no  discus- 
sion or  consideration  of  that  question.  The 
same  may  be  said  of  the  case  oi  Hutchison 
V.  Crutcher,  98  Tenn.  421,  37  L.  R.  A.  89. 
That  was  an  action  against  an  indorser  of  a 
note  executed  by  a  third  person,  payable  at 
a  certain  bank;  and  the  bank  being,  at  the 
maturity  of  the  note,  in  the  hands  of  a  re- 
ceiver, it  was  held  by  a  divided  court  that  tha 
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place  of  payment  waa  at  the  office  of  the  re- 
ceiver, and  not  at  the  building  formerly  oc- 
cupied by  the  bank. 

It  follows  from  these  views  that  the  de- 
mand for  payment  made  by  the  plaintiff 
upon  the  receiver  of  the  Portland  Savings 
Bank  was  insufficient  to  charge  the  defend- 
ant as  indorser,  and  the  judgment  of  the 
court  below  must  be  reversed,  and  the  case 
remanded  for  such  further  proceedings  as 
may  be  proper,  not  inconsistent  with  this 
opinion. 

A.  H.  CARSON,  Reept,, 

V. 

0.  P.  GENTNER  et  al.,  Appts. 
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1«  A  prior  fltpproprlAtor  of  -wmter  from 
A  ii«tur«l  «tre«iii  flovrlns  tliroiijrl& 
mtmte  lands  has  snch  a  vested  right  to  the 
use  of  the  water  and  to  the  ditch  in  which  It 
flows,  also  conBtmcted  on  said  lands,  as  will 
defeat  the  claim  of  one  who,  with  notice  of  such 
diversion  and  existence  of  the  ditch,  obtains 
from  the  state  a  deed  of  the  premises,  with- 
out any  reservation  of  any  water  rights. 

2.  Tbe  reservation  of  vested  rlfflite  of 
the  ovmere  of  dltchee  provided  by  Hill's 
Anno.  Laws,  {{  4057-4060,  on  the  Issne  of 
patents  for  land  by  the  state.  Is  not  the  grant 
of  a  new  easement,  bat  the  recognition  of  a 
pre-existing  right. 

8.  A  prior  approprlator  'who  ovme  a 
dltolt  across  lands  snbsea^ently  pat- 
ented by  the  state  to  another  person  has  the 
right  to  enter  on  such  lands  to  clean  and  re- 
pair the  ditch. 

(March  15,  1898.) 


APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Josephine  County 
in  favor  of  plaintiff  in  a  suit  brought  to  en- 
join defendants  from  interfering  with  plain- 
tiff's maintenance  of  a  ditch  across  their 
premises.    Affirmed. 

Statement  by  Moore,  Ch.  J.: 

This  is  a  suit  to  enjoin  defendants  from 
interfering  with  plaintiff's  maintenance  of  a 
ditch  constructed  across  their  premises.  The 
evidence  shows:  That  on  Deconber  23,  1859, 
the  surveyor  general  of  Oregon  approved  the 
plat  of  the  survey  of  township  37  S.,  range 
5  W.,  of  the  Willamette  meriaian,  whereup- 
on the  legal  title  to  section  16  of  said  town- 
ship and  ranee  became  vested  in  the  state  of 
Oregon  for  the  support  of  conunon  schools. 
9  Stat  at  L.  323,  chap.  177;  11  Stot.  at  L. 
383,  chap.  33.  That  in  1868  one  Lewis 
Strong  constructed  a  ditch  across  the  W.  %ot 
the  N.  E.  y^  of  said  section,  and  thereby  divert- 
ed from  Board  Shanty  creek  the  waters 
thereof,  which  he  used  in  working  a  mine  in 
section  22,  in  said  township  and  range;  but^ 
having  abandoned  his  improvements,  plain- 
tiff, on  April  1,  1876,  took  possession  there- 
of, and  with  the  water  flowing  in  the  ditch 
continued  the  operation  of  the  mine,  during 
nearly  every  season,  to  the  commencement  of 
this  suit.  That  on  November  21,  1883,  de- 
fendants settled  upon  the  land  first  above  de- 
scribed, through  which  Board  Shanty  creek 
flows,  and  thereafter  obtained  a  deed  from 
the  state  of  Oregon  for  said  tract  which  con- 
tained no  reservation  of  water  rights.  That 
on  November  30,  1892,  plaintiff  endeavored 
to  go  on  defendants'  land  to  repair  said  ditch,, 
but  they  refused  to  permit  him  to  do  so^ 


NoTB. — Right   of   appropriator   to   enter  upon 

the  land  of  an  upper  proprietor  to  clean  out 

ditch. 

The  rule  which  has  been  applied  In  this  case 
is  the  ordinary  rule  applicable  to  the  preserva- 
tion of  easements. 

In  Darlington  v.  Painter,  7  Pa.  473.  It  Is  said 
that  the  owner  of  a  watercourse  through  the 
land  of  another,  whether  to  lead  the  stream  to 
his  ground  or  to  discharge  It  therefrom,  may 
enter  to  remove  obstructions  from  natural  or 
artificial  courses. 

And  this  right  was  applied  to  a  dralnsge  ditch 
in  Roberts  v.  Roberts,  7  Lans.  65. 

In  Pico  V.  Collmas,  82  Cal.  578,  where  the 
owner  of  the  ditch  entered  upon  the  land  of  the 
upper  owner  and  threw  down  a  gate  which  the 
latter  had  placed  In  the  ditch  to  divert  water  for 
his  own  use,  the  court  said  as  ancillary  to  the 
reasonable  enjoyment  of  plalntlflTs  easement  he 
had  a  right  to  enter  upon  the  upper  proprietor's 
land  for  the  purpose  of  keeping  the  ditch  in  re- 
pair and  free  It  from  obstructions  prejudicial  to 
the  easement,  and  that  If  the  enjoyment  of  the 
easement  was  not  Impaired  by  the  gate  there 
was  no  right  to  enter  upon  the  upper  land  to  re- 
move It. 

And  that  case  was  cited  with  approval  In 
FItzeil  V.  Leaky,  72  Cal.  482. 

And  Its  doctrlUA  applied  In  favor  of  the  own- 
er of  an  easement  for  a  drainage  ditch  In  Dur- 
fee  V.  Oarvey,  78  Cal.  &46. 

The  right  to  maintain  the  ditch  Is  Involved 
in  the  acquisition  of  It.  McQulre  v.  Brown, 
106  Cal.  660,  30  L.  R.  A.  384. 

In  Colorado  the  Constitution  and  laws  per- 
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mit  the  condemnation  of  a  right  of  way  for  the 
construction  and  maintenance  of  an  Irrigation 
ditch.  United  States  Freehold  Land  &  Emigra- 
tion Co.  V.  Gallegos.  89  Fed.  Rep.  778. 

In  Fllcklnger  v.  Sbaw,  87  Cal.  126.  11  L.  R. 
A.  134,  It  appeared  that  the  agreement  under 
which  the  ditch  was  constructed  provided  that 
the  owner  of  It  should  keep  It  In  repair. 

The  right  to  clean  out  the  ditch  may  extend 
to  the  entry  upon  the  stream  above  the  head  of 
the  ditch  for  the  removal  of  obstructions  which 
prevent  the  flow  of  the  water  through  the  ditch. 
Crisman  v.  Helderer,  5  Colo.  680. 

In  Spear  v.  Cook,  8  Or.  380,  the  deed  gave 
the  right  to  repair. 

The  mere  right  to  maintain  the  ditch  does 
not  give  the  owner  the  right  to  use  the  soil  ad- 
joining the  ditch  for  the  purpose  of  repairing  it. 
Thompson  v.  Uglow,  4  Or.  869. 

As  bearing  upon  the  question  of  the  right  to 
repair,  It  has  been  held  that  a  ditch  owner  Ib 
bound  to  keep  his  ditch  In  repair  so  that  the 
water  will  not  break  through  and  overflow  the 
land  of  adjoining  proprietors.  Richardson  v. 
Kler,  84  Cal.  63,  91  Am.  Dec  681 ;  Campbell  v. 
Bear  River  &  A.  Water  &  Mln.  Co.  85  Cal.  679  : 
Chidester  v.  Consolidated  Ditch  Co.  59  Cal.  197. 

In  Carson  v.  Centner,  It  seems  to  have  been 
assumed  by  the  parties  that  the  right  to  repair 
the  ditch  accompanied  the  right  to  the  ditch 
because  defendant  refused  to  permit  the  plain- 
tiff to  go  upon  land  to  repair  the  ditch,  and  de- 
fended his  action  In  that  respect  by  alleging 
that  plaintiff  had  no  right  to  construct  the 
ditch.  And  the  court  held  that  the  right  to  the 
ditch  Involved  the  right  to  repair.      H.  P.  F. 
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whereupon  he  commenced  this  suit  for  the  re- 
lief hereinbefore  stated.  The  defendants, 
after  denying  the  material  allegations  of  the 
complaint,  all^e  that  plaintiff  never  had 
any  license  from  the  state  of  Oregon  to  enter 
upon  its  school  lands,  nor  had  he  or  his  pred- 
ecessors any  privity  of  interest  with  the 
state,  by  which  he  or  they  were  authorized 
to  construct  or  maintain  said  ditch  across 
the  land  now  owned  by  them,  or  to  use  the 
waters  of  said  creek.  The  reply  having 
put  in  issue  the  allegations  of  new  matter 
contained  in  the  answer,  a  trial  was  had,  and 
the  court  found,  from  the  evidence,  that 
plaintiff  was  the  owner  of  said  ditch,  and 
for  more  than  sixteen  years  had  been  in  the 
adverse  possession  thereof,  and  was  entitled 
to  use  the  same  to  carry  the  waters  of  Board 
Shanty  creek,  of  which  he  was  also  entitled 
to  the  use,  and  thereupon  perpetually  en- 
joined defendants  from  interfering  with  plain- 
tiff's ownership  of  the  ditch  and  right  to  en- 
ter upon  their  lands,  at  all  times  when  neces- 
sary to  repair  the  same,  from  which  decree 
defendants  appeal. 

Mr,  ]>avis  Brower  for  appellants. 
Messrs,  O.  IKT.  Colvls  ana  B.  O.  Smith, 

for  respondent: 

Mining  is  a  franchise  which  rests  in  a 
presumptive  grant  from  the  state.  It  is  ex- 
tended to  all  persons  who  choose  to  mine  and 
construct  canals  to  their  properties,  and  is 
such  a  vested  rigut  as  cannot  be  destroyed. 

Qold  Hill  0uartz  Min.  Co,  v.  Ish,  5  Or. 
106;  Irwin  v.  Phillips,  5  Cal.  140,  63  Am. 
Dec.  113;  Conger  v.  Weaver,  6  Cal.  548,  66 
Am.  Dec.  628;  Merced  Min.  Oo.  v.  Fremont, 
7  Cal.  317,  68  Am.  Dec.  262;  Black's  Pome- 
roy.  Riparian  Rights,  §  26,  note,  §  29;  Or. 
Const,  art.  15,  sub.  8;  2  Lindley,  Aiines,  § 
83S. 

The  legislative  assembly  of  Oregon  recog- 
nized the  right  of  miners  to  work  their  claims 
and  appropriate  water  and  construct  ditches 
to  the  same  at  an  early  date. 

2  Hill's  Code,  H  3830,  3832,  3833 ;  1  Lind- 
ley, Mines,  §§  44,  45. 

The  only  reservation  on  an  appropriation 
of  water  for  mining  purposes  was  that  the 
local  laws  of  miners  snould  not  conflict  with 
the  laws  of  the  United  States. 

2  HUrs  Code,  §  3832. 

A  title  by  adverse  possession  is  a  perfect 
title,  and  will  protect  the  possessor  against 
every  act  of  infringement  tnat  a  paper  title 
could. 

Parker  v.  Meizger,  12  Or.  409. 

Prescriptive  title  applies  to  water  rights, 
ditches,  and  easements. 

Johnson  v.  Knott,  13  Or.  316;  Coventon  v. 
Seufert,  23  Or.  648. 

Possession  is  hostile  and  adverse  if  assert- 
ed under  claim  of  right,  and  evidenced  by 
exclusive  use  and  occupation. 

Rowland  v.  Williams,  23  Or.  615. 

The  statute  of  limitations  runs  against  the 
state  the  same  as  against  private  persons. 

Code,  p.  138;  State  v.  Baker  County,  24 
Or.  141;  Buswell,  Limitations  A  Adverse 
Poesession,  §  98,  p.  160;  People  ▼.  Clarke, 
9  N.  y.  349 ;  People  v.  Columbia  County  Su- 
per9,  10  Wend.  363;  Jones  v.  Borden,  5  Tex. 
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410;  Wood,  Limitations  of  Actions,  p.  93; 
Hoadley  v.  8a^i  Francisco,  60  Cal.  274;  Web- 
er v.  State  Harbor  Comrs,  18  Wall.  57,  21  L. 
ed.  798;  St,  Paul  v.  Chicago,  M,  d  St,  P,  R, 
Co.  45  Minn.  387 ;  State  v.  Baker  County,  24 
Or.  141. 

The  right  to  go  upon  state  lands  for  the 
purpose  of  acquiring  water  rights  or  con- 
structing ditches  has  always  been  exercised 
by  the  people  in  this  state. 

An  easement  could  be  acquired  by  adverse 
use  if  title  could. 

Tolman  v.  Casey,  16  Or.  83;  Coventon  v. 
Seufert,  23  Or.  548. 

Moore,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  for  consideration 
by  this  appeal  is  whether  a  prior  appropria- 
tor  of  water  from  a  natural  stream,  flowing 
through  state  lands,  has  such  a  vested  right 
to  the  use  of  the  water  and  to  the  diteh  in 
which  it  flows,  also  constructed  on  said  lands, 
as  will  defeat  the  claim  of  one  who,  with  no- 
tice of  such  diversion  and  existence  of  the 
ditch,  obtains  from  the  state  a  deed  for  the 
premises,  without  reservation  of  any  water 
rights.  Defendante'  coimsel  contend  that, 
prior  to  the  appropriation  complained  of,  the 
state  of  Oregon  was  a  riparian  owner  of  the 
land  sought  to  be  burdened  with  the  ease- 
ment, and  entitled  to  have  the  waters  of  said 
stream  continue  to  flow  in  ite  natural  chan- 
nel past  said  land;  that  the  state,  prior  to 
the  act  of  February  24,  1886  (Hill's  Anno. 
Laws,  §§  4057-4060),  having  conveyed  to  de- 
fendants said  premises  without  reserving  any 
water  rights  therein,  they  acquired  by  their 
deed  the  ditch  constructed  thereon,  and  also 
a  usufructuary  interest  in  the  flow  of  the  wa^ 
ters  of  said  creek  in  ite  natural  channel; 
and  that  plaintiff,  not  having  had  possession 
of  the  ditch,  or  the  use  of  the  water  of  said 
creek,  for  a  period  of  ten  years  after  defend- 
ants' entry,  the  court  erred  in  restraining 
them  from  utilizing  their  own  property. 
Plaintiff's  counsel  insist,  however,  that  the 
diteh  in  question  was  constructed  in  pursu- 
ance of  a  license  from  the  state,  upon  the 
faith  of  which  labor  and  money  were  be- 
stowed and  expended  thereon,  thus  rendering; 
such  license  irrevocable,  and  that  plaintiff, 
having  been  in  the  adverse  possession  of  the. 
ditch  and  water  flowing  therein,  f6r  more 
than  sixteen  years,  had  in  this  manner  ac- 
quired an  easement  in  defendants'  premises 
which  entitled  him  to  continue  the  use  there- 
of unmolested  by  them.  ^ 

The  doctrine  of  the  common  law,  that  the 
waters  of  a  stream  must  continue  to  flow  in 
ite  natural  channel,  undiminished  in  quan- 
tity and  unimpaired  in  quality,  has  been  very 
much  modified  in  the  territory  embraced  in 
the  Pacific  Coast  states,  where  a  new  rule, 
founded  upon  the  necessities  under  which  the 
early  settlers  labored,  has  been  inaugurated. 
So  much,  only,  of  the  common  law  was 
adopted  by  these  settlers  as  was  applicable 
to  the  condition  of  the  country  in  which  their 
lot  was  cast;  and,  realizing  that  water  is  a 
powerful  agent  in  separating  the  precious  met- 
als from  the  baser  materisus  in  which  they 
are  embedded,  and  also  serves,  when  used  in 
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irrigating  &rid  tracts,  to  cause  the  desert  to 
bud,  blossom,  and  bear  fruit,  and  that  with- 
out the  use  of  such  water  a  vast  region  must 
forever  remain  valueless  and  uninhabited, 
necessity  compelled  these  primitive  lawgivers 
to  adopt  for  their  government  a  code  of  cus- 
toms which  prescribed  the  extent  of  public 
land  each  was  entitled  to,  and  regulated  the 
manner  of  appropriating  water  to  the  opera- 
tion of  mines  and  the  cultivation  of  farms, 
orchards,  and  vinevards.  This  latter  cus- 
tom provided  that  he  who  first  changed  the 
course  of  a  natural  stream  flowing  through 
public  lands,  which  at  the  time  was  common 
to  all,  and  appropriated  the  water  so  diverted 
to  some  useful  purpose,  thereby  acquired  a 
superior  right  to  continue  the  use  thereof 
against  every  claimant  except  the  United 
States.  The  justice  of  this  custom  was  rec- 
ognized by, the  courts,  which  enforced  its 
provisions  in  opposition  to  the  doctrine  of 
the  common  law;  and  the  legislative  assem- 
blies of  these  states,  following  the  examj^le 
set  by  the  courts,  have  passed  in  many  in- 
stances acts  guaranteeing  protection  to  prior 
appropriators  in  their  possessory  rights  in 
the  diversion  of  water  against  all  claimants 
except  the  sovereign.  The  legislative  action 
of  this  state  on  the  subject  is  embodied  in  § 
3832,  Hiirs  Anno.  Laws,  approved  October 
24,  1864,  which  reads  as  follows:  "Miners 
shall  be  empowered  to  make  local  laws  in  re- 
lation to  the  possession  of  water  rights,  the 
possession  and  working  of  placer  claims,  and 
the  survey  and  sale  of  town  lots  in  mining 
camps,  subject  to  the  laws  of  the  United 
States." 

The  wisdom  of  this  new  rule  was  finally 
recognized  by  Congress,  which,  on  July  26, 
1866,  passed  an  act,  the  9th  section  of  which, 
so  far  as  applicable  to  the  case  at  bar,  pro- 
vides "that,  whenever,  by  priority  of  posses- 
sion, rights  to  the  use  of  water  for  mining, 
agricultural,  manufacturing,  or  other  pur- 
poses, have  vested  and  accrued,  and  the  same 
are  recognized  and  acknowledged  by  the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in 
the  same;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  pur- 
poses herein  specified  is  hereby  acknowledged 
and  confirmed."  14  Stat,  at  L.  251,  chap. 
262;  U.  S.  Rev.  Stat.  >§  2339.  It  has  been  re- 
peatedly held  that  the  provisions  of  the  sec- 
tion just  quoted  only  confirm  to  the  owners 
of  ditches  and  water  rights  on  the  public  do- 
main the  same  privileges  which  they  enjoyed 
under  the  local  customs,  laws,  and  decisions 
of  the  courts  prior  to  its  passage.  Atchison 
V.  Peterson,  20  Wall.  607,  22  L.  ed.  414; 
Bdsey  V.  Gallagher,  20  Wall.  670,  22  L.  ed. 
452 ;  Jennison  v.  Kirky  98  U.  S.  453,  25  L.  ed. 
240 ;  Broder  v.  Natotna  Water  d  Min.  Co,  101 
U.  S.  274,  25  L.  ed.  790. 

The  custom  of  appropriating  water  to  a 
beneficial  use  has  been  limited  by  this  court, 
which  holds  that  the  act  of  Congress  of  July 
26,  1866,  applies  only  to  government  lands. 
Curtis  v.  La  Grande  Hydraulic  Water  Co,  20 
Or.  34,  47,  10  L.  R.  A.  484,  488.  Mr.  Justice 
Lord,  rendering  the  decision  of  the  court  in 
th&t  case,  and  speaking  of  the  diversion  of 
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the  waters  of  a  stream  claimed  to  have  been 
made  in  pursuance  of  the  provisions  of  the  ^ 
Federal  statute  above  quoted^  says:  "While 
that  act  was  passed  a  year  later  than  the 
facts  show  the  waters  of  the  creek  were  di- 
verted, yet  it  applies  only  to  government  land 
and  streams  flowing  through  it.  In  these, 
under  the  circumstances  indicated  in  the  act, 
the  prior  appropriation  of  the  water  may 
operate  to  secure  a  vested  right  to  divert  it, 
which  shall  be  maintained  and  protected. 
But  it  has  no  application  to  the  lands  of  in- 
dividual owners,  and,  as  against  them,  can 
confer  no  right  to  divert  the  waters  of 
streams  flowing  through  their  lands." 

In  Alta  Latut  d  Water  Co,  v.  Hancock,  85 
Cal.  219,  it  is  held  that  a  stream  flowing 
through  the  land  of  a  riparian  owner  is  an 
appurtenance  thereto,  which  runs  with  the 
land  as  a  corporeal  hereditament,  which 
might  be  segregated  by  grant  or  condemna- 
tion, or  extinguished  bv  prescription,  but  it 
could  not  be  defeated  by  simple  appropria- 
tion. 

In  Santa  Cruz  v.  Enright,  95  Cal.  105,  it 
was  held  that  a  riparian  proprietor  of  pri- 
vate lands  could  not  acquire  any  right  by 
mere  appropriation  to  the  use  of  water  flow- 
ing through  his  premises. 

In  Sturr  v.  Beck,  133  U.  S.  541,  33  L.  ed. 
761,  the  facts  were  that  in  March,  1877,  one 
John  Smith  settled  upon  a  tract  of  public 
land  in  Dakota  territory  through  which  False 
Bottom  creek  flowed  in  a  natural  channel ; 
that  on  March  25,  1879,  he  fil^d  a  homestead 
entry  thereon,  and,  having  made  final  proof 
in  support  of  his  claim  on  May  10,  1883,  ob- 
tainea  from  the  United  States  a  patent  there- 
for and  in  May,  1884,  conveyed  said  tract  to 
Beck;  that  in  June,  1877,  Sturr  settled  on 
an  adjoining  tract  of  public  land,  filed  a 
homestead  entry  thereon  May  15,  1880,  and 
made  final  proof  In  support  thereof  on  May 
10,  1883;  that  on  May  15,  1880,  Sturr,  with- 
out any  grant  from  Smith,  went  upon  the 
latter's  claim,  located  a  water  right  thereon, 
and  constructed  a  ditch,  by  means  of  which 
he  diverted  the  waters  of  said  creek  and  ap- 
propriated the  same  to  his  claim.  In  a  suit 
by  such  appropriator  against  the  owner  of 
the  tract  through  which  said  stream  flowed, 
to  enjoin  him  from  interfering  with  the  ditch 
constructed  thereon  and  the  use  of  the  water 
diverted  thereby,  it  was  held  that  the  filing 
of  a  homestead  entry  for  a  tract  of  public 
land  across  which  a  stream  flows  in  its  nat- 
ural channel,  with  no'  right  or  claim  of 
right  to  divert  the  water  therefrom,  initiates 
a  right  to  have  the  stream  continue  to  flow 
in  such  channel  without  diversion  which  ri- 
pens into  a  complete  grant,  upon  obtaining  a 
patent  therefor  which  relates  back  to  the 
date  of  filing,  and  thereby  cuts  off  interven- 
ing adverse  claims  of  the  water.  Mr.  Chief 
Justice  Fuller,  in  rendering  the  decision  of 
the  court,  says:  "When,  however,  the  gov- 
ernment ceases  to  be  the  sole  proprietor,  the 
right  of  the  riparian  owner  attaches,  and 
cannot  be  subsequently  invaded.  As  the  ri- 
parian owner  has  the  right  to  have  the  wa- 
ter flow  ut  currere  solehat,  undiminished  ex- 
cept by  reasonable  consumption  of  upper  pro- 
prietors, and  no  subsequent  attempt  to  take 
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the  water  only  can  override  the  prior  appro- 
priation of  both  land  and  water,  it  would 
seem  reasonable  that  lawful  riparian  occu- 
pancy, with  intent  to  appropriate  the  land, 
should  have  the  same  effect." 

In  Vansickle  y.  Haines,  7  Nev.  249,  it  was 
held  that  the  rights  of  the  defendant,  a  ripa- 
rian owner,  whose  patent  for  public  lands 
from  the  United  States  was  issued  without 
reservation  of  any  water  rights,  and  ante- 
dated the  act  of  Congress  of  July  26,  1866, 
was  superior  to  the  claim  of  plaintiff,  a  prior 
appropriator  of  the  waters  of  a  natural 
stream  flowing  through  defendants'  land. 
Whitman,  J.,  speaking  of  plaintiff's  claim  as 
a  prior  appropriator,  says:  "He  acquifed  no 
right  against  Haines,  prior  to  the  date  of 
the  latter's  patent,  which  could  affect  that 
grant,  because  there  was  no  title  in  Haines 
to  be  affected  by  acts  of  the  respondent.  He 
could  acquire  no  right  against  the  United 
States,  for,  as  to  that  government,  he  was  a 
trespasser,  in  that  he  diverted  water  from  its 
lands  not  sought  to  be  pre-empted  by  him. 
No  presumption  of  grant  arises  against  the 
sovereign,  and  no  statute  of  limitation  runs, 
save  in  some  excepted  instances,  of  which 
this  is  not  one." 

In  Broder  v.  'Saioma  Water  d  Min.  Co.  101 
U.  S.  274,  25  L.ed.  790,  Mr.  Justice  Miller, 
refening  to  the  right  of  prior  appropriation, 
says:  **It  is  the  established  doctrine  of  this 
court  that  rights  of  miners,  who  had  taken 
possession  of  mines,  and  worked  and  devel- 
oped them,  and  the  rights  of  persons  who  had 
constructed  canals  and  ditches  to  be  used  in 
mining  operations  and  for  purposes  of  agri- 
cultural irrigation,  in  the  region  where  such 
artificial  use  of  the  water  was  an  abso- 
lute necessity,  are  rights  which  the  govern- 
ment had,  by  its  conduct,  recognized  and  en- 
couraged, and  was  bound  to  protect,  before 
the  passage  of  the  act  of  1886.  We  are  of  the 
opinion  that  the  section  of  the  act  which  we 
have  quoted  was  rather  a  voluntary  recogni- 
tion 01  a  pre-existing  right  of  possession,  con- 
stituting a  valid  claim  to  its  continued  use, 
than  the  establishment  of  a  new  one." 

In  Joiies  v.  Adams,  19  Nev.  78,  plaintiff 
was  awarded  seven  tenths  of  the  waters  of  a 
stream  flowing  through  his  land,  and  defend- 
ant, an  upper  riparian  proprietor  on  said 
stream,  the  remaining  three  tenths, — the 
trial  court  having  found  that  each  was  the 
first  appropriator  upon  his  respective  land. 
Plaintiff,  relying  upon  the  rule  announced  in 
Vansickle  v.  Haines ,  7  Nev.  249,  contended 
that,  inasmuch  as  the  findings  of  the  court 
showed  that  he  obtained  from  the  United 
States  a  patent  for  his  land  prior  to  the  act 
of  Congress  of  July  26, 1866,  he,  as  a  riparian 
owner,  was  entitled  to  the  flow  of  the  waters 
of  said  stream  in  the  channel  thereof;  but 
Hawley,  J.,  denying  the  point  contended  for, 
quotes  with  approval  the  above  language  of 
Mr.  Justice  Miller  in  Broder  v.  Naioma  Wa- 
ter d  Min.  Co.  and  says:  "The  case  of  Van- 
sickle  V.  Haines,  in  so  far  as  the  same  is  in 
conflict  with  the  views  herein  expressed,  is 
hereby  overruled^' 

In  Lua>  y.  Haggin,  69  Gal.  255,  it  was  held 
that  the  state  of  California,  on  September 
25,  1850,  became  the  owner  of  certain  swamp 
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lands  situated  within  its  borders;  that  a 
prior  appropriation  of  the  waters  of  a  stream 
flowing  through  such  lands  was  defeated  by 
a  subsequent  grant  of  the  state  of  such  lands, 
without  reservation;  and  that  the  rights  of 
the  state  are  not  dependent  upon  or  limited 
by  the  decision  of  the  state  courts  with  re- 
spect to  controversies  arising  out  of  prior  ap- 
propriations of  water  from  streams  flowing 
though  the  public  lands  of  the  United  States. 
The  Force  of  that  decision  is  very  much  weak- 
ened, however,  by  the  very  able  dissenting 
opinion  of  Koss,  J.,  in  which  he  says :  "From 
the  foundation  of  the  state,  waters  pertain- 
ing to  the  public  lands  of  both  the  Federal 
and  stategovernments  have  been  appropriated 
and  used  for  mining,  agriculture,  and  other 
useful  purposes.  Such  appropriation  and 
use  was  first  sanctioned  by  custom,  next  by 
the  decisions  of  the  courts,  and,  finally,  by 
legislative  action  on  the  part  of  the  United 
States,  as  well  as  the  state.  It  thus  became 
a  part  of  the  law  of  the  land,  of  which  every 
citizen  was  entitled  to  avail  himself,  and  of 
which  every  purchaser  from  the  United 
States,  as  well  as  the  state,  was  bound  to  take 
notice.  In  protecting,  therefore,  the  rights 
of  the  appropriators  of  water  upon  the  public 
lauds  of  the  state  and  of  the  United  States, 
no  wrong  is  done  to  the  purchasers  from 
either  government."  Further  on  in  the  opin- 
ion the  learned  justice  says:  "The  doctrine 
of  appropriation  thus  established  was  not  a 
temporary  thing,  to  exist  only  until  someone 
should  obtain  a  certificate  or  patent  for  40 
acres,  or  some  other  subdivision  of  the  public 
land,  bordering  on  the  river  or  other  stream 
of  water.  It  was  as  has  been  said,  born  of  the 
necessities  of  the  country  and  its  people,  was 
the  growth  6f  years,  permanent  m  its  char- 
acter, and  fixed  the  status  of  water  rights 
with  respect  to  public  lands.  No  valid  rea- 
son exists  why  the  government,  which  owned 
both  the  land  and  the  water,  could  not  do 
this.  It  thus  became,  in  mv  judgment,  as 
much  a  part  of  the  law  of  the  land  as  if  it 
had  been  written  in  terms  in  the  statute 
books,  and  in  connection  with  which  all 
grants  of  public  land  from  either  government 
should  be  read.  In  the  light  of  the  history 
of  the  state,  and  of  the  legislation  and  deci- 
sions with  respect  to  the  subject  in  question, 
is  it  possible  tnat  either  government,  state  or 
national,  ever  contemplated  that  conveyance 
of  40  acres  of  Und  at  the  lower  end  of  a 
stream  that  fiows  for  miles  through  public 
lands  should  put  an  end  to  subsequent  appro- 
priation of  the  waters  of  the  stream  upon  the 
public  lands  above,  and  entitle  the  grantee  of 
the  40  acres  to  the  undiminished  flow  of  the 
water  in  its  natural  channel  from  its  source 
to  its  mouth?  It  seems  to  me  entirely  clear 
that  nothing  of  the  kind  was  ever  intended  or 
contemplated." 

In  Krall  v.  United  States,  48  U.  S.  App. 
351,  79  Fed.  Rep.  241,  24  C.  C.  A.  543,  the 
officers' of  the  United  States,  in  pursuance  of 
a  proclamation  of  the  president  in  January, 
1868,  reserved  640  acres  of  land  from  the 
public  domain  in  Idaho  for  a  military  post, 
through  which  a  stream  flowed,  and  from 
which  a  prior  appropriation  of  the  waters 
thereof  was  made  for  the  use  of  the  govern- 
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ment.  Thereafter  plaintiff  went  upon  the 
public  lands,  and  diverted  and  appropriated 
a  certain  quantity  of  the  water  of  said  stream 
from  a  point  above  the  military  reservation 
for  the  purpose  of  irrigating  his  own  land; 
and  it  was  held  that  the  prior  appropriation 
of  the  government  did  not  defeat  the  ri^ht  of 
a  subsequent  appropriation  by  the  citizen. 
Mr.  Justice  Koss,  with  whom  Mr.  Justice 
Hawley  concurred,  speaking  for  the  majority 
of  the  court,  says :  ''The  creation  of  the  res- 
ei'\''ation  for  military  post  purposes  did  not 
destroy  or  in  any  way  affect  the  doctrine  of 
appropriation  thus  established  by  the  gov- 
ernment in  respect  to  the  waters  of  the  non- 
navigable  streams  upon  the  public  lands. 
They  continued  subject  to  appropriation  for 
any  useful  purpose.  The  appropriation  of  a 
part  of  those  waters  for  the  uses  of  the  mil- 
itary post  secured  it  in  the  use  of  the  portion 
so  appropriated,  but  it  did  not  take  from 
others  the  right  to  make  such  appropriation 
above  the  reservation  as  would  not  interfere 
with  its  prior  appropriation."  Mr.  Justice 
Gilbert,  however,  relying  upon  a  contra  rule, 
which  he  maintains  was  established  in  the 
case  of  StufT  v.  Beck,  133  U.  S.  541,  33  L.  ed. 
761,  dibsents  from  the  conclusion  reached  by 
his  associates. 

Tlie  legislative  assembly  of  Oregon  passed 
an  act,  approved  February  24,  1885,  which 
granted  to  any  individual  or  corporation  a 
right  of  way  over  all  lands  belonging  to  the 
state,  for  the  construction  of  water  ditches, 
to  be  used  for  irrigation,  manufacturing,  or 
mining  purposes,  and  provided  that  all  pat- 
ents issued  by  the  state,  for  any  of  its  school, 
university,  tide,  swamp,  or  overflowed  lands, 
should  be  subject  to  any  vested  rights  of  the 


owners  of  such  water  ditches.  WIVb  Anno. 
Laws,  §§  4057-4000.  This  statute  was  a 
legislative  sanction,  confirmatory  of  the  cus- 
toms of  miners,  and,  like  the  act  of  Congress 
of  July  26,  1866,  was  the  recognition  of  a 
pre-existing  right,  rather  than  the  granting 
of  a  new  easement  in  its  real  property. 
Without  it  the  common  law  of  the  Pacitlc 
Coast  states,  applicable  alike  to  the  arid  and 
mining  r^ion,  authorized  the  diversion  of 
water  flowing  through  public  lands  of  the 
state,  and  an  appropriation  thereof  for  ir- 
rigating and  mining  purposes;  and  Strong, 
having  taken  advantage  of  this  universal 
custom,  made  a  diversion  and  appropriation, 
but,  having  abandoned  his  interests  therein, 
his  right  reverted  to  the  public,  so  that,  in 
1876,  when  plaintiff  took  possession  thereof, 
it  was  the  initiation  of  a  new  diversion  ana 
appropriation,  but,  having  been  made  prior 
to  defendants'  settlement  upon  the  state 
lands,  it  is  superior  to  their  interests  there- 
in, and  hence  plaintiff  is  entitled  to  the  re- 
lief awarded,  so  far  as  it  relates  to  an  inter- 
ference with  his  right  to  enter  upon  defend- 
ants' lands  to  clean  and  repair  the  ditch. 

Counsel  for  the  defendants  insist  that  the 
court  erred  in  its  conclusion  of  law  that 
plaintiff  was  entitled  to  the  use  of  the  water 
of  Board  Shanty  creek,  claiming  that  this 
was  not  in  issue;  but  an  examination  of  the 
answer  shows  that  reference  was  made  to  this 
right,  ^nd  that  the  question  of  such  use  was 
involved  in  the  suit,  and,  this  bein^  so,  the 
decree  in  that  respect  will  not  be  disturbed. 

It  follows  that  the  decree  muat  be  affirmed, 
and  it  is  so  ordered. 

Rehearing  denied  June  20,  1898. 


MISSISSIPPI  SUPREME  COURT. 


STATE  of  Mississippi,  ^ppi.. 


V. 


Joseph  REED. 


( 


.Miss. 


) 


A  railroad  company  baa  no  rlflrbt  to  give 
one  haokman  an  exclusive  privilege  of  enter- 
ing, with  his  hacks,  its  inclosed  station 
grounds  to  solicit  passengers. 

(December  19,  1898.) 

APPEAL  by  the  state  from  a  judgment  of 
the  Circuit  Court  for  Warren  County  ac- 
quitting defendant  of  trespass  upon  proper- 
ty of  the  Alabama  &  Vicksburg  Railroad 
Company.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mo  Willie  ft  Tl&oiiipaon,  for  ap- 
pellant: 

The  railway  company  was  and  is  a  com- 
mon carrier  of  passengers.  It  was  engaged 
in  selling  to  passengers  whose  journeys  ex- 


NOTK. — ^The  conflicting  authorities  respecting 
the  right  of  a  railroad  company  to  give  an  ex- 
clusive privilege  to  one  hackman  are  found  in 
a  note  to  Cole  v.  Rowen  (Mich.)  13  L.  R.  A.  848. 
4S  L.  R.  A. 


tended  beyond  its  own  line  coupon  tickets, 
entitling  them  to  through  carriage:  and  this 
obligated  the  railway  company  to  transport 
such  passengers  through  the  city  of  Vicks- 
burg, from  its  own  depot  to  the  depots  of 
other  railroad  companies,  steamboat  land- 
ing's, etc. 

Can  it  not  authorize  its  own  agents  in 
such  through  transportation  to  enter  it3  cars 
and  premises  for  the  purpose  of  facilitating 
its  through  business,  and  to  promote  the 
cfimf ort  and  convenience  of  its  through  pass- 
engers? 

Jcncks  V.  Coleniany  2  Sumn.  223. 

The  railway  company  is  the  private  owner 
of  its  enclosed  grounds,  subject  only  to  the 
rights  which  the  law  gives  against  it. 

Every  right  given  by  our  Constitution,  by 
our  statute,  and  by  the  common  Inw  of  the 
land  against  railroad  companies  as  concerns 
entering  their  premises  at  least,  are  ^iven, 
not  to  the  public  generally,  but  to  their  pa- 
trons; and  they  are  given  against  the  roads 
in  their  public  employment  and  capacity 


For  later  cases,  see  Llmdsey  v.  Annlston 
(Ala.)  27  L.  R.  A.  436;  Lucas  v.  Herbert  (Ind.) 
37  L.  R.  A.  376 ;  and  New  York,  N.  H.  ft  H.  R. 
Co.  V.  Scoville  (Conn.)  42  L.  R.  A.  157. 
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common  carriers,  and  not  against  them  in 
anv  other  relation. 

Barlcer  v.  Midland  R,  Oo.  18  C.  B.  46; 
Perth  Oe>ieral  Station  Committee  v.  Uoss 
[1897]  A.  C.  479;  Jencks  v.  Coleman,  2 
Sumn.  221;  Beadell  v.  Eastern  Counties  R. 
Co,  2  C.  B.  X.  S.  609;  Foulger  v.  Steadman, 
L.  R.  8  Q.  B.  05;  Barney  v.  Oyster  Bay  <f;  H. 
8.  B.  Co.  67  N.  Y.  301 ;  Cole  v.  Roweny  88 
Mich.  219,  13  L.  R.- A.  848;  Old  Colony  B, 
Co,  V.  Tripp,  147  Mass.  35 ;  Fluker  v.  Oeor^ 
giaR  d  Bkg.  Co.  81  Ga.  461,  2  L.  R.  A.  843; 
Com.  V.  Carey,  147  Mass.  41,  note;  Qriswold 
V.  Wehh,  16  R.  I.  649,  7  L.  R.  A.  302 ;  Broum 
V.  A'cw  Yorfc  0.  rf  E,  R.  R.  Co,  7o  Hun,  355. 

The  authors  of  the  notes  to  Kalamaaoo 
Hack  d  Bus  Co.  v.  Sootsma,  22  Am.  »t.  Rep. 
699,  and  13  L.  R.  A.  848,  fail  to  take  or  to 
present  adequate  notice  of  the  fact  that  the 
decisions  which  they  seem  to  approve  are 
hased  on  statutory  or  constitutional  proyi- 
sions. 

Mr.  R.  Ii.  Meliauriii,  for  appellee: 

The  Constitution  of  1890,  §§  184^-186,  190, 
expressly  forbids  any  discrimination  on  the 
paxt  of  railway  corporations. 

The  case  at  bar  is  a  palpable  case  of  dis- 
crimination. 

The  effort  is  made  to  have  the  L'nited 
States  mail,  baggage,  and  other  things 
carted  to  the  postofloce  and  to  other  places 
where  the  railroad  company  is  under  con- 
tract to  take  them,  free  of  cost  to  the  rail- 
road company  by  giving  one  hack  line  and 
baggage  man  exclusive  rights  on  the  rail- 
road premises  in  consideration  of  said  hack 
line  doing  this  hauling. 

If  it  is  lawful  for  the  railroad  compary  to 
^ive  this  special  privilege  by  contract,  then 
it  would  be  in  the  power  of  ths  railroad 
company  to  practically  control  the  hack  and 
transfer  business  of  any  city  or  town,  which 
is  beyond  and  in  excess  of  its  charter  rishts. 

Montana  Union  R,  Co.  v.  Langlcis,  9 
Mont.  419,  8  L.  R.  A.  753;  Kalamazoo  Hack 
d  Bus  Co.  y.  Sootsma,  84  Mich.  194,  10  L.R. 
A.  819;  Cravens  v.  Rodgers,  lOl  Mo.  247; 
Cole  V.  Rowen,  88  Mich.  219,  13  L.  R.  A. 
848 ;  Sandford  v.  Catatoissa,  W.  d  E.  R.  Co. 
24  Pa.  378,  64  Am.  Dec.  667 ;  McConnell  v. 
Pedigo,  92  Ky.  465;  4  Elliott,  Railroads,  § 
1678. 

Woods,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Joseph  Reed,  the  appellee,  was  arrested 
upon  affidavit  charging  him  with  trespassing 
upon  private  premises  belonging  to  the  Ala- 
bama ft  Vicksburg  Railroad  Company, 
and  was,  before  the  justice  of  the  peace, 
tried  ajid  convicted.  He  appealed  from  that 
conviction  to  the  circuit  court  of  Warren 
county,  and  waa  there  tried  upon  an  agreed 
statement  of  facts,  and  was  by  the  judgment 
of  that  court  acquitted  of  the  charge  and  dis- 
charged.  From  this  judgment  of  the  circuit 
•court,  the  state  prosecutes  this  appeal. 

From  the  agreed  statement  of  facts  it  ap- 
pears that  the  depot  of  the  railroad  company 
in  the  citv  of  Vicksburg  is  surrounded  oy  a 
fence,  and  that  there  is  a  "considerable  in- 
closure  of  the  grounds  adjacent  tuereto."  It 
further  appears,  also,  that,  "within  said  in- 
43  L.  R.  A. 


closure  around  the  depot  is  the  most  conven- 
ient and  best  place  for  hackmen  and  busmen 
to  discharge,  solicit,  and  receive  passengers 
departing  and  arriving  on  the  passenger 
trains  of  said  company,  and  that  any  hack- 
man  or  busman  who  had  the  exclu«;ive  privi- 
lege of  entering  this  inelosure  and  soliciting 
passengers  there  would  have  an  advantage 
over  hackmen  or  busmen  excluded  therefrom^ 
so' far  as  passengers  arriving  on  said  trains 
were  concerned."  These  facts,  moreover,  ap- 
pear in  the  agreed  statement,  -ciz.:  That 
the  railroad  company  granted  in  June,  1894, 
the  exclusive  privilege  of  entering  said  in- 
closure  and  soliciting  passengeis  therein  to 
said 'Peine,  and  that  Peine  was  a  person  en- 
gaged in  the  hack,  bus,  and  general  transfer 
business  in  Vicksburg,  and  that,  after  said 
exclusive  grant  to  Peine,  all  other  hackmen 
and  busmen  were  excluded  from  entering 
said  inclosure  for  the  purpose  of  soliciting 
passengers  therein,  and  were  notijied  not  to 
enter  said  inclosure  for  that  puri>ose  under 
threat  of  being  prosecuted  as  trespassers; 
that  the  appellee.  Reed,  after  having  been 
notified  not  to  enter  said  inclosure  for  such 
purpose,  drove  his  hack  into  the  inclosure, 
and  while  therein  solicited  and  received  a 
passenger,  and  then  drove  away,  and  that  in 
doing  this  he  created  a  disturbance  or  disor- 
der; that  Cherry  street  is  about  150  feet 
from  the  depot,  and  that  from  the  depot  to 
Cherry  street,  where  hacks  other  than 
Peine's  can  stand,  there  is  a  good  sidewalk. 
In  a  word,  Peine's  hacks  have  the  exclusive 
privilege  of  entering  the  inclosure  surround- 
ing the  depot  and  soliciting  incoming  passen- 
gers, while  all  other  hacks  are  ex«.'laded  from 
the  inclosure,  and  must  stand  outside  and 
about  150  feet  from  the  depot,  and  in  an 
open  street. 

It  is  admitted  in  the  agreed  statement 
that  any  hackman  or  busman  having  the  ex* 
elusive  privilege  of  entering  said  inclosure, 
and  soliciting  passengers  there,  would,  to 
that  extent,  have  an  advantage  over  hackmen 
or  busmen  excluded  therefrom ,  so  far  as 
concerned  incoming  passengers.  The  agreed 
statement  of  facts  distinctly  states  the  ques- 
tion to  be  decided  by  us,  and  to  that  we  must 
confine  ourselves.  Says  the  agreed  state- 
ment: "It  is  contended  that  the  said  com- 
pany had  the  right  to  make  the  said  con- 
tract, and  thus  exclude  the  defendant  and 
others  than  the  said  Peine  from  the  said  in- 
closure, and  to  grant  to  the  said  Peine  the 
exclusive  right  to  enter  the  said  inclosure  for 
the  purpose  of  there  soliciting  passengers 
for  Lis  hack  line.  Defendant  controverts 
this  position,  in  so  far  as  it  is  claimed  that 
the  said  company  can  grant  the  exclusive 
richt  to  any  particular  person  to  enter  the 
said  inclosure  with  his  hack,  and  there  so- 
licit passengers,  and  contends  that  the  rail- 
road company  must  exclude  all  or  admit  all 
into  the  said  inclosure,  so  long  as  they  con- 
duct themselves  in  an  orderly  and  peaceable 
manner."  The  single  issue  is  thus  sharply 
defined,  viz.:  Has  a  railroad  tlic  right  to 
confer  upon  one  hackman  the  excl'isive  privi- 
lege of  entering  with  his  hacks  i's  inclosed 
stationhouse  grounds,  and  of  soliciting  in- 
coming passengers,  and  to  exclude  all  others 
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from  the  inclosure,  such  privilege  conferring 
advantages  upon  the  favored  Hackinan,  and 
discriminating  against  all  other  hackmen  by 
forbidding  them  to  enter  the  inclosure  to  so- 
licit passengers,  and  by  placing  the  hacks  of 
those  excluded  160  feet  from  the  depot,  and 
in  an  open  street?  The  question  has  never 
before  been  presented  in  our  courts,  but  it  is 
by  no  means  a  new  one,  and  has  been  passed 
upon  in  other  jurisdictions.  Quite  inde- 
pendently of  constitutional  or  statutory  pro- 
visions, it  seems  to  be  the  prevailing  doctrine 
in  the  United  States  that  a  railroad  company 
may  make  any  necessary  and  reasonable  rules 
for  the  government  of  persons  using  its  de- 
pots and  grounds,  yet  it  cannot  arbitrarily, 
for  its  own  pleasure  or  profit,  admit  to  its 
platforms  or  depot  grounds  one  carrier  of 
pasfengers  or  merchandise,  and  at  the  same 
time  exclude  all  others.  The  question  is  one 
that  affects  not  only  the  excluded  hackmen; 
it  affects  the  interests  of  the  public.  The 
upholding  of  the  grant  of  this  exclusive  priv- 
ilege would  prevent  competition  between 
rival  carriers  of  passengers,  create  a  mo- 
nopoly in  the  privileged  hackmen,  and  might 
produce  inconvenience  and  loss  to  persons 
mveling  over  the  railroad,  or  those  having 
freights  transported  over  it,  in  cases  of  ex- 
clusion of  drays  and  wagons  from  its 
grounds,  other  than  those  owned  by  the  per- 
son having  the  exclusive  right  to  enter  the 
railroad's  depot  grounds.  To  concede  the 
right  claimed  by  uie  railroad  in  the  present 
case  would  be,  in  effect,  to  confer  upon  the 
railroad  company  the  control  of  the  trans- 
portation of  passengers  beyond  its  own  lines, 
and  in  the  end  to  create  a  monopoly  of  such 
business,  not  granted  by  its  charter,  and 
against  the  interests  of  the  public.  These  are 
t£e  views  ably  urged  in  Kalamazoo  Hack  d 


Bus  Oo,  V.  Sootsma,  84  Mich.  194,10  L.R.A. 
819  \Montana  Union  R.Co.y.  Langlois,9  Mont. 
419,  8  L.  R.  A.  753;  Cravens  v.  Uodgers,  101 
Mo.  247,  and  MoConnell  v.  Pedigo,  92  Ky. 
465.  These  are  the  views  held,  too,  by  the 
three  dissenting  judges  in  the  case  of  Old 
Colony  R.  Co.  v.  Tripp,  147  Mass.  36-41.  The 
majority  of  the  judges  in  that  case  held  that 
a  railroad  mi^ht  grant  to  one  an  exclusive 
right  to  solicit  the  patronage  of  incoming 
paseengers;  but  this  is  the  only  American 
case  making  that  distinct  holding,  and  that 
opinion  was  delivered  by  four  judges,  the 
other  three  members  of  the  oourt  vigorously 
dissenting,  and  with  better  show  of  reason- 
ing, in  our  judgment.  The  cases  of  Barney 
V.  Oyster  Bay  d  H.  8,  B,  Co.  67  N.  Y.  301 ; 
Fluker  v.  Georgia  R.  d  Bkg.  Oo.  81  Ga.  461, 
2  L.  R.  A.  843 ;  and  Cole  v.  Rowm,  88  Mich. 
219,  13  L.  R.  A.  848;  do  not  present  the  pre- 
cise point  involved  in  the  case  before  us. 
They  are  all  decisions  of  other  questions, 
and  can  be  readily  distinguished  from  the 
case  in  hand.  Counsel  for  appellant  think 
that  in  Cole  v.  Botoen,  88  Mich.  219,  13  L. 
R.  A.  848,  the  supreme  court  of  Micnigan 
has  swung  away  from  the  doctrine  announced 
in  the  earlier  case  of  Kalamazoo  Rack  d  Bus 
Co.  V.  Sootsma,  84  Mich.  194,  10  L.  K.  A. 
819.  But  that  very  able  court  did  not  so 
think,  and  was  earful  to  disabuse  the  mind 
of  counsel,  who  seems  to  have  the  notion 
which  counsel  here  puts  forward,  and  the 
court  clearly  distinguished  the  two  cases. 
We  are  of  opinion  that  the  railroad  had 
no  right  to  exclude  Reed,  the  appellee,  from 
its  depot  and  inclosed  grounds,  on  the  fax*ts 
appearing  in  the  agreea  statement  on  which 
the  case  is  submitted  to  us,  and  hence  that 
ths  action  of  the  court  heloio  in  discharging 
Joseph  Reed  teas  correct. 


IOWA  SUPREME  COURT. 


J.  T.  TREZONA 

V. 

CmCAGK)  GREAT  WESTERN  RAILWAY 
COMPANY,  Appt. 


( 


Iowa ) 


1*  One  vrlio  areta  upon  a  train  'wltb  a 
ticket  which  he  knows  does  not,  upon  its 
face,  entitle  him  to  passage  because  the  time 
for  which  It  purports  to  be  valid  has  expired, 
although  he  thinks  the  limitation  unreason- 
able, cannot  recover  damages  for  being 
ejected,  if  he  refuses  to  pay  fare. 

9.  A  'waiver  relied  upon  to  preclude  a  de- 
fense must  be  pleaded. 

8.  The  holder  of  a  railroad  ticket  -who 
does  not  use  It  for  a  passage  daring  its  life 
for  such  a  purpose  is  not  entitled,  as  matter 
of  law,  to  have  the  purchase  price  refunded. 

(December  16.  1898.) 


APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Delaware  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  ejec- 
tion from  defendant's  train.    Reversed. 

Statement  by  Granger,  J.: 

On  the  13th  day  of  October,  1893,  the 
plaintiff  purchased  from  defendant's  agent  at 
Dubuque,  Iowa,  a  passenger  ticket  from  Du- 
buque to  Lamont,  Iowa,  paying  therefor  $1.- 
75,  that  being  the  first-class  regular  fare. 
Across  the  face  of  the  ticket  in  r^  ink  were 
the  words,  ''Not  good  after  date  of  sale." 
The  ticket  was  not  offered  for  passage  until 
November  17,  1894,  when  plaintiff  and  his 
wife  took  defendant's  train  at  Dubuque  for 
Lamont,  and  when  a  little  out  of  Dubuque 
the  conductor  asked  for  plaintiff's  ticket,  and 
he  presented  the  one  oiescribed,  which  the 
conductor  refused  to  receive,  and  demanded 


Nom. — On  the  question  of  the  right  to  eject 
a  passenger  for  nonpayment  of  fare,  see  also 
McGowen  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
(La.)  5  L.  B.  A  817,  and  note;  Peabody  ▼.  Ore- 
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gon  R.  &  Nav.  Co.  (Or.)  12  L.  R.  A.  823,  and 
note;  see  also  Louisville  &  N.  R.  Co.  v.  Turner 
(Tenn.)  post,  140. 


i8fia 
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iare,  which  was  refused,  and  for  failure  to 
pay  his  fare  he  was  ejected  forcibly  from  the 
train  at  the  next  station,  and  only  permitted 
to  enter  on  payment  of  the  regular  fare,  with 
10  cents  extra.  Some  additional  facts  will 
be  noticed  in  the  opinion.  This  action  Ls  for 
damages  because  of  being  ejected  from  the 
train.  There  was  a  verdict  and  judgment 
for  plaintiff,  and  the  defendant  appealed. 

Me89rs.  B.  W.  Iiawler,  B.  E.  Lyon,  and 
D.  J.  Iieifteluuit  for  appellant: 

Plaintiff  knew  Ihe  ticket  was  not  good  at 
the  time  he  entered  the  car.  He  was  so  in- 
formed b^  the  conductor  at  the  fair  grounds, 
only  a  mile  from  the  depot,  and  he  reused  to 
pay  his  fare  or  get  off  tiie  cars  when  re- 
quested, thereby  becoming  a  trespasser. 

Btone  y.  Chicago  d  N.  W,  R,  Co.  47  Iowa, 
82,  20  Am.  Rep.  458;  Bherman  y.  Chicago 
d  N.  W,  R.  Co,  40  Iowa,  46 ;  Way  y.  Chicago, 
R.  I,  d  P.  R.  Co.  64  Iowa,  48,  62  Am.  Rep. 
431 ;  Hofhauer  y.  Davenport  d  N.  W.  R.  Co. 
62  Iowa,  342,  36  Am.  Rep.  278;  New  York, 
L.  E.  d  W.  R.  Co.  y.  Bennett,  6  U.  S.  App. 
95,  60  Fed.  Rep.  406,  1  C.  C.  A.  644;  ElU- 
worth  y.  Chicago,  B.  d  Q.  R.  Co.  05  Iowa, 
101,  29  L.  R.  A.  173. 

A  railroad  company  may  lawfully  limit 
the  time  within  which  a  ticket  shall  be  used. 
Thus,  where  the  ticket  is  in  terms  "good  for 
this  date  only,"  it  is  not  good  for  any  sub- 
seonent  date. 

Hutchinson,  Carr.  2d  ed.  S  676 ;  Elmore  y. 
Bande,  64  K.  T.  612,  13  Am.  Rep.  617 ;  Cal- 
laway y.  MeUett,  16  Ind.  App.  367. 

The  carrier  may  by  contract  provide  that 
paciNige  shall  be  made  within  a  time  speci- 
fied, and  in  one  continuous  trip. 

Barker  y.  CofUn,  31  Barb.  666 ;  Cheney  y. 
Boeton  d  M.  B.  Co.  11  Met.  121,  46  Am.  Dec. 
190. 

As  between  the  passenger  and  the  con- 
ductor, the  face  of  the  ticket  is  conclusive 
evidence  of  the  passenger's  right  to  ride. 

Bradshaw  v.  South  Boston  R.  Co.  136 
Mass.  407,  46  Am.  Rep.  481;  McKay  v.  Ohio 
River  R.  Co.  84  W.  Va.  65,  9  L.  R.  A.  132 ; 
Townsend  v.  New  York  C.  d  H.  R.  R.  Co,  66 
N.  T.  295,  15  Am.  Rep.  419;  Boylan  v.  Hot 
Springs  R.  Co.  132  U.  S.  146,  33  L.  ed.  290. 

The  ticket  is  evidence  of  the  contract  be- 
tween the  purchaser  and  the  railroad  com- 
pany. 

Sleeper  v.  Pennsylvania  R.  Co.  100  Pa. 
269,  46  Am.  Rep.  380;  New  York,  L.  E.  d 
W.  R.  Co.  V.  Bennett,  6  U.  8.  App.  96,  60 
Fed.  Rep.  496,  1  G.  C.  A.  644;  Terre  Haute 
d  I.  R.  Co.  V.  Fitzgerald,  47  Ind.  79;  Mosher 
y.  St.  Louis,  I.  M.  d  8.  R.  Co.  127  U.  8.  390, 
32  L.  ed.  249. 

Where  a  railroad  passenger  ticket  by  its 
terms  limits  the  time  within  which  it  is  to 
be  uf^ed,  it  does  not  exonerate  the  holder 
from  the  payment  of  fare  if  he  takes  passage 
on  the  road  after  the  expiration  of  the  time, 
and  on  refusal  to  pay  fare  the  conductor  has 
the  right  to  eject  a  person  from  the  train. 

Btone  V.  Chicago  d  N.  W.  R.  Co.  47  Iowa, 
82,  29  Am.  Rep.  468;  Sherman  v.  Chicago 
d  N.  W.  R.  Co.  40  Iowa,  45;  Hoffhauer  v. 
Davenport  d  N.  W.  R.  Co.  62  Iowa,  342,  36 
Am.  Rep.  278;  Hill  v.  Syracuse,  B.  d  N.  Y. 
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R.  Co.  63  N.  Y.  101 ;  Elmore  v.  Sands,  64  N. 
Y.  612,  13  Am.  Rep.  617 ;  Pease  v.  Delaware, 
L.  d  W.  R.  Co.  101  N.  Y.  367,  64  Am.  Rep. 
609 ;  Condran  v.  Chicago,  M.  d  St.  P.  R.  Co. 

32  U.  S.  App.  182,  14  C.  C.  A.  606,  67  Fed. 
Rep.  522,  28  L.  R.  A.  749;  Way  v.  Chicago, 
R.  I.  d  P.  R.  Co.  64  Iowa,  48,  52  Am.  Rep. 
431,  73  Iowa,  463. 

A  passenger  refusing  to  pay  his  fare,  or 
conform  to  any  lawful  regulation  of  the  rail- 
road company,  may  be  expell/sd  from  the  car 
by  the  conductor. 

Hihhard  v.  New  York  d  E.  R.  Co.  16  N.  Y. 
465;  Toumsend  v.  New  York  C.  d  H.  R.  R. 
Co.  66  N.  Y.  295,  16  Am.  Rep.  419;  Brad- 
shaw v.  South  Boston  R.  Co.  135  Mass.  407, 
46  Am.  Rep.  481;  Mosher  v.  St.  Louis,  L  M. 
d  S.  R.  Co.  127  U.  8.  390,  32  L.  ed.  249; 
Boylan  v.  Hot  Springs  R.  Co.  132  U.  8.  146, 

33  L.  ed.  290;  Beehe  v.  Ayres,  28  Barb.  276; 
Condran  v.  Chicago,  M.  d  St.  P.  R.  Co.  32 
U.  8.  App,  182,  67  Fed.  Rep.  622,  14  C.  C. 
A.  606,  28  L.  R.  A.  749. 

A  railroad  company  has  the  right  to  re- 
quire passengers  to  pay  fare,  and  a  rule  di- 
recting its  conductors  to  remove  from  the 
cars  diose  who  refuse  to  pay  fare  will  be 
upheld. 

Shelton  v.  Lake  Shore  d  M.  S.  R.  Co.  29 
Ohio  St  214;  Beehe  v.  Ayres,  28  Barb.  275. 

When  a  passenger  becomes  a  trespasser, 
he  is  not  entitled  to  the  i^ights  of  a  passenger. 

Stone  v.  Chicago  d  N.  W.  R.  Co.  47  Iowa, 
82,  29  Am.  Rep.  468;  New  York,  L.  B.  d  W. 
R.  Co.  v.  Bennett,  6  U.  8.  App.  95,  60  Fed. 
Rep.  496,  1  C.  C.  A.  644. 

No  damages  can  be  recovered  under  the 
contract. 

Dooley  v.  Burlington,  C.  R.  d  N.  R.  Co.  89 
Iowa,  460;  New  York,  L.  E.  d  W.  R.  Co.  v. 
Bennett,  6  U.  8.  App.  96,  60  Fed.  Rep.  496, 
1  C.  C.  A.  644;  Boylan  v.  Hot  Springs  R.  Co. 
132  U.  8.  146,  33  L.  ed.  290,  and  cases  cited 
therein;  Elmore  v.  Sands,  54  N.  Y.  612,  13 
Am.  Rep.  017;  Mosher  v.  St.  Louis,  I.  M. 
d  S.  R.  Co.  127  XJ.  8.  390,  32  L.  ed.  249; 
Stone  v.  Chicago  d  N.  W.  R.  Co.  47  Iowa,  82, 
29  Am.  Rep.  458. 

Punitive  or  exemplary  damages  cannot  be 
given  on  a  state  of  facts  such  as  disclosed  by 
the  evidence  in  this  case. 

Paine  v.  Chicago,  R.  I.  d  P.  R.  Co.  45  Iowa, 
669 ;  Fitzgerald  v.  Chicago,  R.  I.  d  P.  R.  Co. 
60  Iowa,  79;  Stone  v.  Chicago  d  N.  W.  R. 
Co.  47  Iowa,  82,  29  Am.  Rep.  458;  Curl  v. 
Chicago,  R.  l.  d  P.  R.  Co.  63  Iowa,  417; 
Hoifhauer  v.  Davenport  d  N.  W.  R.  Co.  52 
Iowa,  342,  35  Am.  Rep.  278;  Townsend  v. 
New  York  C.  d  H.  R.  R.  Co.  66  N.  Y.  295,  15 
Am.  Rep.  419;  Milwaukee  d  St.  P.  R.  Co.  v. 
Arms,  91  U.  8.  489,  23  L.  ed.  374;  New  York, 
L.  E.  d  W.  R.  Co.  V.  Bdnnett,  6  U.  S.  App. 
95,  60  Fed.  Rep.  496,  1  C.  C.  A.  650 ;  Brad- 
shaw V.  South  Boston  R.  Co.  135  Mass.  407, 
40  Am.  Rep.  481. 

The  rules  in  question  are  reasonable. 

McDonald  v.  Chicago  d  N.  W.  R.  Co.  26 
Iowa,  124,  96  Am.  Dec.  114;  State  v.  Chovin, 
7  Iowa,  204:  Hutchinson,  Carr.  §§  588,  589; 
Hihhard  v.  New  York  d  E.  R.  Co.  15  N.  Y. 
455 ;  Pease  v.  Delaxoare,  L.  d  W.  R.  Co.  101 
N.  Y.  367,  54  Am.  Rep.  609. 

Messrs.  Dunliaiii  ft  Norria  for  appellea. 
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Iowa  Sufrbmb  Coubt. 


Dec., 


Granger,  J.,  delivered  the  opinion  of  the 
<Jourt : 

1 .  1 1  does  not  appear  why  the  ticket  was  not 
used  on  the  day  of  its  purchase,  nor  does  it 
appear  that  plaintiff  did,  on  the  day  of  the 
purchaise,  notice  the  limitation  on  the  ticket, 
hut  he  did  know  of  it  before  he  took  the 
train  on  the  17th  day  of  November,  1894. 
•He  says  he  had  such  knowledge,  but  thought 
the  provision  was  unreasonable,  and  that,  as 
he  had  paid  for  the  passage,  he  had  a  right 
to  it,  notwithstanding  the  provision  on  the 
ticket.  The  arguments  in  this  case  take  a 
wider  range  than  the  controlling  legal  propo- 
sition requires.  A  few  significant  facts  first 
stated  will  dc  much  towards  clearing  the 
way  to  the  particular  question  that  controls 
the  case.  Plaintiff  had  no  ticket  that  .pur- 
ported to  entitle  him  to  a  ride  on  the  train 
ffom  which  he  was  ejected.  It  expressed  on 
its  face  that  he  had  no  such  right.  The 
ticket  contained  the  only  evidence  of  the  un- 
derstanding under  which  it  issued.  Hence 
the  conclusion  is  manifest  and  certain  that 
the  plaintiff  was  attempting  to  ride  on  a 
train  for  which  he  had  no  ticket,  and  for 
which  neither  he  nor  the  company  under- 
stood the  ticket  to  be  good.  He  expressly 
says  that  he  knew  of  uie  limitation  as  to 
time  for  its  use,  but  thought  it  was  unrea- 
sonable. His  evidence  shows  that  bethought 
he  was  entitled  to  the  ride  "without  any  ref- 
erence to  the  ticket;"  that  he  was  entitled 
to  the  ride,  because  he  had  paid  for  it.  The 
arguments  deal  quite  elaborately  with  the 
<]uestion  whether  such  a  limi^sition  on  a 
ticket  is  legal,  the  thought  being  tliat  it  is 
80  uni'«asonable  as  to  be  against  public  pol- 
icy. We  do  not  think  such  a  question  is  in- 
volved. It  is  not  like  a  case  where  a  ticket 
is  appai'ently  good  on  ,its  face,  as,  where  it 
is  silent  as  to  the  time  in  which  it  may  be 
used,  and  some  rule  or  custom  of  the  com- 
pany limits  its  validity  to  a  certain  period, 
so  that  the  purchaser  has  what  he  under- 
stands to  be  good,  and  what  on  its  faoe  ap- 
pears to  be  so.  The  question  that  controls 
this  case  is  not,  Did  the  company,  be- 
cause of  the  payment  at  one  time  of  a  fare, 
owe  plaintiff  a  passage  to  Lament?  but.  Did 
he  present  to  the  conductor  a  ticket  that  en- 
titled him  to  such  a  passage?  It  is  not  suffi- 
cient that  he  was  entitled  to  a  passage,  but 
he  must  obtain  it  in  the  way  provided  by  the 
regulations  of  the  company,  that  are  sus- 
tained by  the  law  of  the  land.  In  Ellsworth 
V.  Chicago,  B.  d  Q.  R.  Co.  95  Iowa,  101,  29 
L.  R.  A.  173,  we  considered  a  question  quite 
aJcin  to  this,  except  that  we  there  dealt  with 
the  obligations  oi  the  company  when  a  tick- 
et, good  on  its  face,  was  presented,  and  a 
rule  of  the  company  .made  it  void.  We  there 
collated  some  authorities,  and  quoted  some- 
what from  the  discussions  bearing  on  the 
rights  of  passengers  with  and  without  tick- 
ets entitling  them  to  transportation  on  par- 
ticular trains.  Speaking  to  the  question  of 
a  proper  remedy,  we  said,  in  the  Ellsworth 
Case,  that  in  determining  such  a  question 
we  should  keep  in  mind  the  difficulties  to  be 
met  with  and  overcome  in  a  successful  man- 
.a^iement  of  the  railway  passenger  traffic  of 
the  country,  both  as  to  the  public  and  the 
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carriers;  and  that  to  such  an  end  it  was 
clearly  important  that  there  should  be  rules 
for  the  guidance  of  the  employees  in  the  dif- 
ferent parts  of  the  service;  and  that  such 
rules  should  be  conclusive  as  to  their  course 
of  conduct,  even  though  at  times  the  rule 
mipht  operate  to  the  prejudice  of  an  individ- 
ual passenger.  As  a  conclusion  of  our  dis- 
cussion in  that  case,  we  said :  "It  is  safe  to 
state,  as  a  rule  of  passenger  traffic,  that  no 
person  has  a  right  to  passage  on  a  train 
without  paying  fare,  unless  a  ticket  or  other 
evidence  of  a  right  to  transportation  is  pre- 
sented to  the  conductor."  That  language 
was  used  in  considering  what  character  of 
ticket  a  conductor  might  or  might  not  re- 
fuse, which  question  was  directly  involved 
in  the  case.  The  statement  is  followed  by 
a  reference  te  cases  on  both  sides  of  the 
proposition,  bein^,  as  we  there  stated,  not 
harmonious.  This  question,  on  principle, 
was  to  some  extent  involved  and  settled 
in  Stone  v.  Chicago  ds  N,  W,  R.  Co,  47  Iowa, 
82,  29  Am.  Rep.  458.  In  that  case  there  was 
a  coupon  ticket  from  Clinton  to  Sioux  City, 
Iowa,  the  coupon  first  used  being  from  Clin- 
ton to  Missouri  Valley.  The  conductor,  out 
from  Clinton,  punchea  the  coupon  to  Boone, 
Io^va,  and  returned  it  to  the  passenger.  A 
conductor's  check  told  him  he  must  get  a  spe- 
cial check  to  stop  over.  At  Marshalltown 
he  left  the  train  without  a  special  check,  and 
resumed  his  journey  on  the  train  the  next 
day,  and  to  that  conductor  he  presented  his 
ticket  punched,  and  his  conductor's  check. 
These,  properly  read,  showed  him  not  enti- 
tled 'to  transportation  on  that  train  to 
Boone,  although  he  had  paid  his  fare,  and 
had  not  passed  over  that  part  of  the  route. 
It  is  true  that  that  case  turns  largely  on 
the  fact  that  by  leaving  the  train  in  viola- 
tion of  the  regulations  known  to  him  his  con- 
tract was  at  an  end,  so  that  he  was  not  en- 
titled to  transportation  until  a  new  contract 
was  made.  The  same  is  to  be  said  in  this 
case.  By  not  using  the  ticket  within  the 
time  fixed  by  it,  his  rights  under  the  ticket 
were  at  an  end,  and,  l^fore  he  could  right- 
fully claim  a  passage,  he  must  obtein  a 
ticket  entitling  him  to  one.  For  that  pur- 
pose he  should  apply  to  the  agent  of  the 
company  authorized  to  issue  tickete,  and 
there  urge  his  claim,  if  such  he  had,  to  a 
ticket,  because  of  his  former  payment,  and 
not  attempt  its  adjustment  with  the  con- 
ductor, whose  duty  it.  was  to  teke  up  and 
cancel,  and  not  to  issue,  tickets.  Had  be 
not  presented  the  ticket,  but  claimed  a 
passage,  because,  more  than  a  year  before, 
he  had  purchased  one,  and  had  not  used  it, 
we  assume  no  one  would  contend  that  he  was 
entitled  to  a  passage,  and  why?  Because 
public  policy,  as  well  as  public  sentiment, 
would  condemn  a  rule  so  palpably  unreason- 
able. How  do  the  cases  oiffer?  In  the  case 
assumed,  the  conductor  may  deny  the  pass- 
age, because  he  is  not  required  to  accept 
the  word  of  the  passenger,  even  though  it  is 
true.  In  the  case  at  bar  be  presente  a  ticket 
that  on  ite  face  negatives  his  right  to  a  pase-. 
age.  In  Bradshaw  v.  South  Boston  R.  Co. 
135  Mass.  407,  46  Am.  Rep.  481,  it  is  said: 
"It  is  a  reasonable  practice  to  require  • 
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passenger  to  pay  his  fare,  or  to  show  a  ticket, 
<!heck,  or  pass;  and,  in  view  of  the  difficul- 
ties aboTe  alluded  to,  it  would  be  unreason- 
able to  hold  that  a  passenger,  without  such 
evidence  of  his  right  to  be  carried,  mi^ht  for- 
cibly retain  his  seat  in  a  car,  upon  his  mere 
statement  that  he  is  entitled  to  a  passage. 
If  the  company  has  agreed  to  furnish  him 
with  a  proper  ticket,  and  has  failed  to  do  so, 
he  is  not  at  liberty  to  assert  and  maintain 
by  force  his  rights  under  that  contract;  but 
he  is  bound  to  yield,  for  the  time  being,  to 
the  reasonable  practice  and  requirements  of 
the  company,  and  enforce  his  rights  in  a 
more  appropriate  way."  See  also  McKay  v. 
Ohio  River  R.  Co.  34  W.  Va.  65,  9  L.  R.  A. 
132,  and  other  cases  there  cited,  where  the 
rule  is  announced  that,  as  between  the  pas- 
senger and  the  conductor  the  ticket  us  the 
conclusive  evidence  of  the  passenger's  rights. 
Appellee  concedes  the  right  of  the  company 
to  limit  the  life  of  a  ticket,  but  insists  that 
the  limit  must  be  reasonable.  This  ticket 
was  held  for  thirteen  months  before  there 
was  an  attempt  to  use  it,  and,  without  de- 
termining the  question  of  the  limitation  be- 
ing unreasonable,  it  is  to  be  said  that  the 
limitation  expressed  in  no  way  operated  to 
the  prejudice  of  the  plaintiff. 

2.  In  this  case  the  conductor  took  up  the 
ticket,  and  then  demanded  the  fare,  and  re- 
liance is  placed  on  that  fact  as  being  a  waiv- 
er of  the  limitation,  and  the  court  instructed 
that  the  limitation  on  the  ticket  was  reason- 
able, but  that,  if  the  company  took  up  the 
same  within  the  statute  of  limitations,  then 
the  passenger  was  entitled  to  ride  thereon. 
Error  is  assigned  on  the  instruction,  and  we 
dispose  of  the  point  on  this  theory :  that  the 
case  presents  no  issue  of  waiver.  The  de- 
fendant pleaded  the  limitation  of  the  ticket 
as  a  defense.  If  plaintiff  relied  on  a  waiver 
of  the  condition  it  must  have  been  pleaded. 
Eiseman  v.  Uawkeye  In^^  Co,  74  Iowa,  11, 
and  numerous  cases  there  cited.  The  inva- 
lidity of  the  ticket,  after  October  13,  1893, 
is  pleaded  in  the  answer,  and,  if  plaintiff 
desired  to  show  a  waiver  of  the  conditions, 
he  must,  under  the  authorities,  have  pleaded 
it  in  a  reply,  and  no  r^ply  was  filed ;  nor  does 
such  a  plea*  aj^pear  in  the  pleadings  filed.  It 
was  error  to  instruct  on  the  queetion. 

3.  The  court  gave  the  following  instruc- 
tions :  *'  ( 7 )  You  are  further  instructed  that 
a  railroad  company  has  a  right  to  make  a 
rule  that  upon  the  issuing  of  every  first-class 
ticket  the  use  of  the  same  is  limited  to  the 
day  and  trip  for  which  the  ticket  was  pur- 
chased, and  such  a  rule  is  in  law  reasonable. 
(8)  But  in  making  such  a  rule  as  is  named 
in  the  last  instruction,  they  have  no  rieht 
to  make  one  that  would  render  the  ticket 
absolutely  void,  and  of  no  value,  after  the 
date  and  trip  for  which  the  ticket  is  issued; 
and  such  a  rule,  you  are  instructed,  would  be 
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unreasonable.  (9)  You  are  further  in- 
structed that  a  first-class  railroad  ticket, 
when  purchased,  and  its  value  limited  to 
the  day  of  sale  and  trip  for  which  it  was 
sold,  and  it  is  not  used  within  that  limit, 
does  not  entitle  the  owner,  as  a  matter  of 
right,  to  transportation  after  that  time,  but 
it  is,  nevertheless,  of  value  to  the  holder  dur- 
ing the  statute  of  limitation,  and  the  value 
of  such  ticket,  in  the  absence  of  any  other 
proof  is  in  law  presumed  to  be  the  amount 
the  purchaser  paid  therefor.  (10)  You  are 
further  instructed  that  a  railroad  company 
has  a  right  to  make  a  rule  and  direct  its 
conductors  to  refuse  to  honor  a  ticket  after 
the  day  and  trip  for  which  it  was  issued; 
and,  if  a  conductor  does  do  so,  and  collects 
fare  from  the  passenger,  he  is  in  the  line  of 
his  duty;  and,  if  a  passenger  refuses  to  pay 
said  fare  on  demand,  then  the  conductor  has 
a  right  to  remove  him  from  the  train  unless 
he  pays  full  fare  between  the  points  of  his 
travel,  with  ten  cents  added,  usins  no  more 
force  than  is  necessary  therefor."  Excep- 
tions were  taken  to  those  numbered  8,  9,  and 
10.  The  7th  instruction  is  not  questioned, 
and  must  stand  as  the  law  of  the  case.  It 
holds,  as  a  matter  of  law,  that  the  limita- 
tion on  the  ticket  was  reasonable,  in  so  far 
as  a  right  of  passage  was  concerned,  and, 
with  the  question  of  waiver  out  of  the  case, 
there  could  be  no  recovery  for  the  ejection 
from  the  train,  for  the  plaintiff  refused  to 
pay  his  fai-e,  and  held  no  ticket  that  gave 
him  a  right  of  passage,  and  hence  he  was 
not  a  passenger,  but  a  trespasser.  See 
Stone  v.  Chicago  d  N.  W,  R.  Co,  47  Iowa,  82, 
29  Am.  Rep.  458.  The  instructions  hold,  as 
a  matter  of  law,  that,  notwithstanding  the 
limitation  was  reasonable,  the  plaintiff 
might  recover  back  the  amount  paid  for  it; 
that  is,  they  hold  that  it  would  be  unreason- 
able to  make  the  ticket  valueless  if  not  used, 
and  that  its  value  would  be  the  amount  paid 
for  it,  in  the  absence  of  proof  to  the  con- 
trary. This  must  mean  that  the  holder  of 
a  railroad  ticket,  who  does  not  use  it  for  a 
passage  during  its  life  for  such  a  purpose, 
IS  entitled,  as  a  matter  of  law,  to  have  the 
purchase  price  refunded.  No  authority  is 
cited  to  support  such  a  rule,  and  we  do  not 
believe  it  is  the  law.  It  contravenes  all  gen- 
eral principles  on  the  law  of  contracts.  The 
contract  of  carriage  imposed  on  the  company 
an  obligation  to  be  prepared  to  perform  the 
contract  on  its  part  by  the  equipment  and 
operation  of  its  train,  and  we  do  not  see 
why,  when  the  ticket  was  purchased  so  that 
the  company  was  bound  by  its  terms,  the 
plaintiff  was  not  alike  bound;  that  is,  he 
must  accept  what  he  has  purchased,  or  lose 
it.  This  question  received  but  a  passing  no* 
tice  in  argument,  and  we  leave  it  wiUiout 
further  elaboration. 
The  judgment  must  he  reversed. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

J.  0.  TURNER. 

(100  TenxL  218.) 

1.  To  limit  a  areneral  ticket  for  pas- 
■aare  on  a  railroad,  for  which  full  price 
is  paid,  to  the  date  on  which  it  Is  sold,  there 
must  be  an  express  contract  based  upon  a 
consideration,  or  the  altematiye  must  be 
given  the  purchaser  to  have  a  full  and  unlim- 
ited ticket 

2.  Tbe  mere  atamplnv  or  printing  of  a 
limitation  upon  a  railroad  ticket,  and 
the  acceptance  of  such  ticket  by  a  passenger, 
are  not  sufficient  to  bind  him  to  such  limita- 
tion in  the  absence  of  actual  notice  of  it,  and 
his  assent  thereto  when  he  purchases  the 
ticket. 

8.  Poatlnir  notices  of  Intention  to  limit 
tke  time  for  paaaagre  on  railroad  tickets 
in  the  waiting  rooms,  ticket  offices,  and  on  the 
cars  will  not  affect  passengers  with  notice 
so  that  they  will  be  bound  by  limitation  by 
taking  the  ticket  without  agreeing  to  the 
limitation. 

4.  Tkree  knndred  dollars  dantaves  Is 
excessive  for  pnttlnar  a  passenarer  olf 
a  train  for  attempting  to  ride  after  the  time 
limited  on  the  ticket  has  expired,  although 
the  limitation  was  unlawful,  if  no  force  was 
used,  or  purpose  to  humiliate  shown,  and  the 
passenger  was  within  a  few  miles  of  his  des- 
f  tlnation,  which  he  reached  without  further 
ootlay  9nly  flye  hours  later  than  he  would 
liad  the  train  carried  him. 

(January  7,  1898.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Cfircuit  Court  for  Montgomery 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alleged 
wrongful  ejection  from  defendant's  train. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mesera.  Bumey  ft  Bailey  for  appellant. 

Messrs.  Daniel  ft  Daniel,  for  appellee: 

The  ticket  is  a  mere  voucher  that  the  pas- 
serRer  has  paid  hU  fare;  it  is  not  a  contract, 
and  before  a  passenger  can  be  held  bound  by 
a  declaration  on  the  ticket  for  transporta- 
tion on  a  passenger  train,  the  restriction  or 
limitation  sought  to  be  imposed  must  be 
made  known  to  him,  and  he  must  have  ac- 
cepted the  ticket  with  full  knowledge  of  the 
restrictions  of  the  company  indorsed  there- 
on. 

New  Jersey  Steam  Nav,  Oo.  v.  Merchants* 
Bank,  6  How.  344,  12  L.  ed.  465;  Ray,  Neg- 
ligence of  Imposed  Duties,  Passenger  Car- 
riers, pp.  514,  516. 

The  burden  of  proof  is  on  the  carrier  to 
show  that  there  was  assent  by*  the  passenger 
to  the  conditions  on  the  tidcet. 

Baltimore  d  0.  R.  Co,  v.  Harris,  12  Wall. 

Note. — For  notice  to  passenger  of  conditions 
on  ticket,  see  note  to  Potter  v.  The  Majestic 
(C.  C.  App.  2d  C.)  23  L.  E.  A.  746. 

As  to  ejection  of  passengers,  see  Tresona  v.  I 
Chicago  O.  W.  B.  Co.  (Iowa)  ante,  186. 
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65,  20  L.  ed.  354 ;  Ray,  Negligence  of  Imposed 
Duties,  Passenger  Carriers,  p.  516. 

The  purchaser  of  a  railroad  ticket  does 
not,  by  mere  acceptance,  bind  himself  and 
ac^uiesoe  in  all   the  terms   and  conditions 

ermted  thereon,  in  the  absence  of  actual 
nowledge  thereof. 

Ray,  Negligence  of  Imposed  Duties,  Pas- 
senger Carriers,  p.  518;  Baltimore  d  O.  R. 
Co,  V.  Harris,  12  Wall.  65,  20  L.  ed.  354. 

A  limitation  in  time  upon  a  ticket  is  not 
binding  on  a  passenger  unless  stated  at  time 
of  purchase. 

Pennsylvania  R,  Co.  v.  8picker,  105  Pa. 
142. 

In  this  case  plaintiff  below  called  for  a 
ticket  to  Clarksville,  and  did  not  ask  for  a 
limited  ticket. 

Under  these  circumstances  the  company  is 
responsible  if  the  agent  gave  him  a  ticket 
limited,  and  in  consequence  he  was  ejected. 

St,  Louis,  A,  d  T,  R,  Co.  v.  Mackie,  71  Tex. 
491,  1  L.  R.  A.  667. 

The  question  of  dama^res  was  for  the  ju- 
rors. They  have  decided  it,  and  the  verdict 
should  not  be  disturbed  unless  the  damages 
assessed  are  so  excessive  as  to  show  to  the 
court  that  the  passion  and  prejudice  of  the 
jury  was  so  great  as  to  render  them  incapa- 
ble of  giving  the  defendant  a  fair  trial. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  for  unlaw- 
fully ejecting  the  plaintiff,  Turner,  from  one 
of  tne  passenger  cars  of  the  Louisville  & 
Nashville  Railroad  Companv.  It  was  com- 
menced before  a  justice  of  the  peace,  and  on 
appeal  was  tried  before  the  court  and  a  jury, 
and  jud^ent  rendered  for  the  plaintiff  for 
$300  and  costs;  and  the  railroad  company 
has  appealed  and  assigned  errors. 

The  facts  are  that  plaintiff  bous?ht  what  is 
called  a  "local  ticket"  at  Guthrie,  Kentudcy, 
for  Clarksville,  Tennessee.  Upon  its  face 
were  stamped  or  printed  the  words,  "Good 
for  one  continuous  passage,  beginning  on 
date  of  sale,  only."  And  the  date  of  sale. 
"June  14,  1897,"  was  stamped  on  its  back. 
Plaintiff  did  not  use  or  attempt  to  use  the 
ticket  upon  the  day  of  sale,  being  unexpect- 
edly detained  at  Guthrie  on  business.  On 
the  next  day  he  tendered  the  ticket  for  pas- 
sage to  Clarksville.  The  conductor  took  the 
ticket  in  his  hand  and  punched  it,  and  handed 
it  back  to  plaintiff,  with  the  remark  that  ho 
could  not  ride  upon  it,  that  the  rule  of  the 
company  was  that  such  ticket  was  good  only 
on  the  day  of  sale,  and  that  he  would  have 
to  pay  fare  or  get  off  the  train.  Plaintiff 
replied  that  he  had  bought  the  ticket  and 
paid  full  price  for  it,  and  was  entitled  to 
ride  upon  it,  and  had  no  notice  of  such  rule : 
that  he  had  no  money  to  pay  his  fare^  and 
would  not  willingly  leave  the  train,  but 
would  have  to  be  put  off.  At  the  next  sta- 
tion the  conductor  took  him  bv  the  arm  and 
led  him  through  the  car,  and  p;]t  him  off, 
without  any  actual  force  or  rudeness.  He 
walked  down  the  railroad  3  or  4  miles,  and. 
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finding  a  conveyance  going  to  Clarksville, 
went  m  it,  reaching  that  city  without  fur- 
ther coBt  about  4  o^lock  p.  u.,  when  by  the 
train  he  would  have  reached  there  at  11  A. 
M.  of  the  same  dav.  Plaintiff  states  that 
he  had  no  knowledge  of  the  regulation  of 
the  road  that  a  ticket  must  be  used  on  the 
date  of  its  sale,  and  had  previously  ridden 
upon  tickets  on  days  subseauent  to  the  day 
of  sale.  It  appears  that  aoout  January  1, 
1897,  the  railroad  company  had  put  this 
rule  in  force,  and  had  posted  notices  of  it 
in  its  various  waiting  rooms,  and  among  oth- 
ers one  waa  posted  near  the  ticket  window  at 
Guthrie.    Tnis  notice  was  as  follows: 

Louisville  &  Nashville  R.  R.  Go. 
Notice. 

On  and  after  January  1,  1897,  local 
tickets  sold  by  this  company,  except  commu- 
tation and  mileage  tickets,  will  be  void  if 
not  ujsed  for  continuous  passage  through  to 
destination,  beginning  on  date  of  sale.  Any 
ticket  whidi  cannot  be  thus  used  will  be  re- 
deemed from  the  original  purchaser,  if  sent 
to  the  g^eneral  passenger  a^ent,  at  Louisville, 
Ky.,  with  satisfactory  explanation  of  the 
cause  which  prevented  its  use. 

Signed  by  the  traffic  manager  and  general 
passenger  agent. 

This  notice  was  thus  posted  continuously 
from  the  date  it  went  into  effect,  about  Jan- 
nary  1,  1897,  up  to  the  date  of  trial;  and  all 
local  tickets  sold  after  January  1,  1897, 
had  stamped  or  printed  on  their  face  the 
provision  above  stated, — ^"Good  for  one  con- 
tinuous passage,  beginning  on  date  of  sale, 
only."  It  is  not  snown  that  any  special 
damage  was  done  the  plaintiff,  beyond  the 
indi^ity  of  ejecting  him  from  the  train  and 
the  inconvenience  to  which  he  was  put  on 
his  journey.  Many  errors  are  assigned,  but 
we  will  not  treat  them  seriatim. 

The  court  charged  the  jury  in  substance, 
that  such  a  regulation  and  limitation  in  re- 
gard to  tickets  as  the  one  in  controversy 
would  not  be  binding  on  a  purchaser,  unless 
the  contents  and  conditions  were  made 
known  to  him  when  he  bought  the  ticket, 
or  it  be  shown  otherwise  that  he  knew  of 
them,  and  purchased  the  ticket  with  that 
knowledg^e;  that,  in  order  to  charge  him 
with  notice,  it  must  be  shown  that  he  actu- 
ally knew  of  them  and  consented  to  them, 
and  the  railroad  company  would  be  liable, 
if  he  bought  a  ticket  without  such  actual 
knowledge,  and  attempted  to  use  it,  and  was 
ejected  from  the  train;  that  the  fact  that 
the  notice  was  posted  up  in  the  waiting 
room,  near  the  ticket  window,  and  that  the 
limiting  words  were  stamped  or  printed  on 
the  face  of  the  ticket,  would  not  affect  a 
{>urchaser  with  notice,  if  he  bouffht  tiie  tick- 
et in  the  usual  way,  and  paid  the  usual 
price  for  it,  and,  if  ejected  for  the  refusal 
to  pay  fare  while  tendering  such  ticket,  the 
road  would  be  liable.  This  holding  and  rul- 
ing of  the  court  is  assigned  as  error,  and  it 
is  also  assigned  as  error  that  there  is  no 
•evidence  to  support  the  verdict,  and  that  the 
damages  are  excessive.  It  is  held  by  this 
•court  that  a  railroad  company  may  make, 
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and  by  its  agents  enforce,  reasonable  rules 
and  regulations  for  the  carriage  of  freight 
and  passengers,  and  the  transaction  of  its 
business  generally.  Summit  v.  State,  8  Lea, 
413,  41  Am.  Rep.  637 ;  Lane  v.  East  Tennes- 
see, V,  d  Q,  R,  Co.  5  Lea,  126;  Louisville  d 
N.  R.  Co.  V.  Qarrett,  8  Lea,  438,  41  Am.  Rep. 
640;  Louisville,  N.  d  O.  S.  R.  Co.  v.  Fleming, 
14  Lea,  129 ;  Memphis  d  C.  R.  Co.  v.  Benson, 
85  Tenn.  627.  As  to  whether  a  rule  is  rea- 
sonable or  not  is  a  question  for  the  court. 
Louisville,  N.  d  G.  S.  R.  Co.  v.  Fleming,  14 
Lea,  128.  But  such  rules  and  relations 
must  be  reasonable  in  their  requirements, 
and  must  be  executed  in  a  reasonable  and 
proper  manner,  so  as  not  to  be  unnecessarily 
burdensome  to  the  public.  Such  rules  must 
not  contravene  any  law  or  principle  of  sound 
public  policy,  and  they  must  accord  with  the 
proper  service  and  conduct  of  a  railroad  in 
its  business  and  duty  as  a  common  carrier. 
The  liability  of  the  road  cannot  be  restrict- 
ed by  such  rules  and  regulations,  nor  can 
they  be  so  shaped  or  enforced  as  unnecessar- 
ily to  annoy  and  restrict  the  traveling  public 
in  its  rights.  6  Am.  &  Eng.  £nc.  Law,  2d 
ed.  p.  482,  and  notes.  Thus,  in  Lane  v.  East 
Tennessee,  V.  d  O.  R.  Co.  5  Lea,  124,  it  was 
held  that  a  railroad  company  has  the  right 
to  make  regulations  requiring  passengers  to 
purchase  tickets  before  entering  upon  a 
freight  train,  and  authorizing  conductors  to 
expel  persons  not  having  tickets,  thouffh 
they  offer  money  in  payment  of  fa^e.  In 
Summit  v.  State,  8  Iiea,  413,  41  Am.  Rep. 
637,  it  is  held  that  a  railroad  may  make 
all  necessary  reasonable  rulcA  for  the 
proper  and  orderly  management'  of  its  de- 
pots and  other  places  open  to  the  public,  but 
not  in  such  way  as  to  infringe  upon  the 
rights  of  the  public.  A  railroad  may  idso 
make  a  rule  that  coupons  from  tickets  shall 
be  detached  only  by  the  conductor,  and  not 
by  the  passenger,  and  enforce  such  rule  in  a 
reasonable  manner.  Louisville,  N.  d  O.  8. 
R.  Co.  V.  Harris,  9  Lea,  180,  42  Am.  Rep. 
068.  So  a  railroad  may  by  regulation  estab- 
lish a  hiffher  rate  of  fare  if  paid  on  the  cars 
than  in  the  case  of  a  ticket  purchased  before 
ffoing  on  the  train.  Louisville,  N.  d  O.  S. 
K.  Co.  V.  Ouinan,  11  Lea,  98,  47  Am.  Rep. 
279.  It  may  also  regulate  the  running  of 
its  trains,  and  the  stopping  of  through 
trains  at  principal  points  only,  and  require 
passengers  who  are  destined  to  way  stations 
to  ride  upon  such  trains  only  as  under  the 
schedules  stop  at  such  stations.  Trotlinger 
V.  E<ist  Tennessee,  V.  d  O.  R.  Co.  11  Lea,  533. 
It  may  also  require  a  person,  on  entering  a 
train  for  purposes  of  travel,  to  exhibit  nis 
ticket,  and  afterwards  to  surrender  it  when 
called  upon  by  the  conductor.  Louisville,  N. 
d  O.  S.  R.  Co.  V.  Fleming,  14  Lea,  129.  It 
may  also  prescribe  in  what  cars  passengers 
may  ride,  provided  equal  and  proper  accom- 
modations are  furnished  alike  to  all  passen- 
gers holding  first-class  tickets,  as  that  cars 
may  be  set  apart  for  ladies,  when  alone  or 
accompanied  by  gentlemen  traveling  with 
them;  and  different  cars  for  colored  and 
white  people  shall  be  furnished  under  the 
statute.  Memphis  d  C.  R.  Co.  v.  Benson,  85 
Tenn.  627;  Chesapeake,  0.  d  S,  B.  Co.  ▼. 
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W^lls,  86  Tenn.  61S.  Such  rules  and  regula- 
tions, in  order  to  be  effective,  must  be  made 
known  to  the  public  in  such  way  and  hj  such 
means  as  in  the  special  case  may  be  neces- 
sary, and  best  adapted  to  serve  the  conven- 
ience and  purpose  of  the  passenger  as  well 
as  of  the  railroad.  As  to  what  notice  or 
publication  of  rules  is  required  or  sufficient 
m  order  to  reach  and  affect  the  public,  the 
authorities  are  by  no  means  agreed.  From 
the  very  nature  of  the  case,  much  must  de- 
pend upon  the  provisions  of  the  rule,  and 
whether  it  is  one  intended  to  affect  the  en- 
tire public,  and  the  usual  and  general  busi- 
ness of  passenger  traffic,  or  one  intended  for 
certain  trains  and  certain  circumstances 
and  individuals  only.  To  illustrate:  A 
person  desiring  to  ride  upon  a  freight  train 
or  a  through  train,  when  his  destination  is  a 
wa^  station,  would  reasonably  expect  regu- 
lations different  from  those  i&ecting  travel 
generally,  and  would  be  put  on  his  guard  to 
ascertain  the  rules  by  which  his  passage 
must  be  governed,  when  he  would  have  no 
occasion  to  suspect  such  rules  to  apply  to 
his  passage  upon  the  trains  of  the  road  gen- 
erally. A  rule  relating  to  the  former  might 
be  reasonable  which  would  not  be  in  the  lat- 
ter case,  and  notice  might  be  sufficient  in  the 
former  which  would  not  be  in  the  latter.  So, 
in  Lane  r.  East  Tennessee,  V.  d  (7.  R.  Co.  6 
Lea,  124,  it  was  held  that,  when  a  railroad 
company  has  been  in  the  habit  of  permitting 
persons  to  ride  upon  its  freif^ht  trains 
without  the  purchase  of  tickets,  it  must  in- 
form persons  personally  that  it^  rule  has 
been  cnanged  so  as  to  require  tickets,  if  such 
is  the  case,  until  such  time  ajs  will  suffice  to 
acquaint  the  public  with  the  existence  of  such 
rule.  So,  in  Trotlinger  v.  E<ist  Tennessee^ 
V.  d  O,  R,  Co.  11  Lea,  533,  it  was  held  that 
a  passenger  holding  a  ticket  to  a  way  sta- 
tion had  no  right  to  ride  upon  a  through 
train  which  did  not  stop  at  such  station, 
provided  he  had  notice  of  such  schedule  reg- 
ulations; and  it  was  suggested  tiiat  if  such 
publicity  had  been  given  in  the  lickei  office 
and  on  the  cars,  by  posters,  that  a  party  of 
ordinary  intelligence  bv  the  use  of  ordinary 
care  and  caution  could  or  might  obtain  afl 
requisite  information  as  to  the  matters  in- 
volved, then  the  passenger  would  be  bound 
by  such  r^^ations;  citing  1  Wait,  Act.  & 
Def.  p.  67,  and  cases  there  collated,  for  au- 
thority for  the  latter  proposition,  as  to  pub- 
lication and  notice. 

These  regulations  in  regard  to  riding  on 
freight  trains  and  on  trains  only  that 
stop  at  certain  stations  and  ao  not 
stop  at  others  have  been  held  to  be 
reasonable  regulations,  but  they  apply 
to  only  exceptional  cases,  and  not  to 
the  general  traveling  public  in  passing  over 
the  road  from  one  s^tion  to  another.  Such 
special  cases  may  be  regulated  b^  rules,  and 
such  rules  may  very  properly  be  brought  to 
the  knowledge  of  the  traveling  public  by  no- 
tices of  publication;  but  a  rule  and  notice 
which  is  intended  to  apply  to  all  passengers, 
and  to  affect  all  travel  and  every  individual 
who  applies  for  passage,  stands  upon  a  dif- 
feient  oasis,  and  requires  more  direct  notice. 
A  notice  which  is  intended  to  apply  to  the 
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entire  public  shotdd  be  such  as  to  leave  no 
doubt  but  that  it  reaches  all  who  are  to  be 
affected  by  it.  While  there  is  a  conflict  in 
the  cases,  the  weight  of  authority  is  thkt 
time  limitations  or  conditions  stamped  or 
printed  upon  the  back  or  face  of  a  general 
ticket  are  not  binding  upon  a  passenger,  un- 
less his  attention  is  called  to  them  when  he 
purchases  the  ticket,  and  he  assents  thereto. 
Potter  V.  The  Majestic,  23  L.  R.  A  746,  notef 
20  U.  S.  App.  503,  60  Fed.  Rep.  626,  9  C.  C. 
A.  161 ;  Riw^,  Negligence  of  Imposed  Duties, 
Bbssenger  Carriers,  pp.  614,  518;  4  Elliott, 
Railroads,  §  1593,  note;  Cole  ▼.  Goodioin,  32 
Am.  Dec  505, .  and  notes,  19  Wend.  251 ; 
Rawson  v.  Pennsylvania  R.  Co.  48  N.  Y.  212, 
8  Am.  Rep.  545.  While  there  may  be  some 
uncertainty,  and  even  conflict,  in  the  authori- 
ties, we  are  of  opinion  that  the  correct  rule 
is  that  a  person  who  purchases  a  general 
ticket,  ana  pays  the  usual  price  therefor, 
is  entitled  to  one  passage,  unlimited  as  to 
time,  upon  any  train  which  under  the  proper 
and  usual  schedules  of  the  road  stops  at  the 
point  of  the  passenger's  destination.  If  a 
ticket  limited  or  conditional  is  sold  to  a  pas- 
senger, it  can  chnly  be  done  upon  an  express 
agreement  with  him,  either  oral  or  in  writ- 
ing, and  either  based  upon  a  consideration, 
or  with  the  alternative  presented  to  the  pas- 
senger of  a  full  and  unlimited  ticket.  A 
similar  rule  obtains  in  regard  to  contracts 
for  carriage  of  freight,  and  it  has  been  held 
by  this  court  that  a  carrier  must  hold  itself 
in  readiness  to  ship  with  common-law  lia- 
bility, and  must  offer  to  shippers  a  reasona- 
ble and  bona  flde  alternative  between  that 
mode  of  shipment  and  one  with  restricted 
or  limited  liability.  Louisville  d  N.  R.  Co. 
V.  Gilbert,  88  Tenn.  430,  7  L.  R.  A.  162.  Sow 
in  Michigan  >(7.  R.  Co,  v.  Mineral  Springg 
Mfg.  Co.  16  Wall.  330,  21  L.  ed.  303,  it  is 
said:  Nothing  short  of  an  express  stipula^ 
tion  by  parol  or  in  writing  will  be  permitted 
to  discharge  a  carrier  from  the*  duties  which 
the  law  has  annexed  to  his  employment,  and 
such  agreement  is  not  to  be  implied  or  in- 
ferred from  a  general  notice  to  the  public 
limiting  the  obligation  of  the  carrier,  which 
may  or  may  not  be  assented  to.  See  also 
NetD  Jersey  Steam  Vav.  Co.  v.  Merchants^ 
Bank,  6  How.  344,  12  L.  ed.  465.  We  are 
also  of  opinion  that  the  mere  stamping  or 
printing  of  a  limitation  or  condition  upon 
the  back  or  face  of  a  ticket,  and  the  accept* 
ance  of  such  ticket  by  a  passenger,  without 
more,  are  not  sufficient  to  bind  him  to  such 
condition  or  limitation,  in  the  absence  of  ac- 
tual notice  to  him  of  such  condition  or  limi- 
tation, and  his  assent  thereto,  when  he  pur- 
chases his  ticket.  It  cannot  be  presumed 
that  every  person  buying  a  railroad  ticket 
for  ordinary  and  general  use  will,  in 
the  hurry  and  bustle  of  travel,  stop 
to  read  and  critically  inspect  his  ticket. 
As  a  matter  of  fact,  but  little  oppor- 
tunity is  afforded  him  to  do  so.  He 
generally  takes  his  place  in  the  crowd 
at  the  ticket  window,  and  produces  and 
hands  over  his  money,  with  a  request  for  a 
ticket  to  destination.  His  money  is  re- 
ceived. The  ticket  is  produced,  and  after 
being  stamped,  is  handea  to  him  through  the 
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ticket  window.  He  has  had  no  opportunity 
to  see  what  is  upon  it,  and  has  no  time,  in 
the  rush,  to  stop  and  read  and  consider  what 
may  be  printed  or  stamped  on  its  face  or 
hack;  and  when  he  has  paid  full  fare,  there 
is  no  occasion  for  his  doing  so,  inasmuch  as 
he  can  safely  rely  upon  the  contract  which 
the  law  makes  for  him.  Ordinary  local 
tickets  do  not  generally  contain  any  terms 
of  contract,  and  are  not  intended  to  do  so. 
They  are  mere'  tokens  to  the  passenger,  and 
vouchers  for  the  conductor,  adopted  for  con- 
venience to  show  that  the  passenger  has  paid 
his  fare  from  one  place  to  another, — ^very 
much  in  the  nature  of  baggage  checks.  The 
contract  is  in  fact  made  when  the  ticket  is 
purchased,  and,  if  it  is  different  frcnn  what 
the  law  would  imply,  it  must  be  so  stated 
and  assented  to  when  the  ticket  is  delivered. 
Hor  will  the  posting  of  notices  in  the  wait- 
ing rooms,  ticket  offices,  and  on  the  cars  af- 
fect purchasers  with  notice  in  such  cases. 
Passengers  have  but  little  time  or  opportu- 
jnty  to  read  such  placards ;  and  it  would  im- 
pose quite  a  serious  burden  upon  travel,  to 
hold  tJiat  the  public  must  read  all  these  no- 
tices thus  postied  before  taking  passage  on  a 
train  upon  which  they  are  willing  to  and  do 
pay  full  fare.  Rawson  v.  Pennsylvania  R, 
Co.  48  N.  Y.  212,  8  Am.  Rep.  545;  Cole  v. 
Goodtoin,  32  Am.  Dec.  505,  and  note,  19 
Wend.  251 ;  Ray,  Passenger  Carriers,  §  145 ; 
Hutchinson,  Carriers,  §§  246, 680, 581 ;  4  Ell- 
iott, Railroads,  S  1593.  This  rule,  which  we 
consider  to  be  settled  by  the  weight  of  au- 
thority and  by  reason,  by  no  means  prevents 
a  railroad  company  from  selling  speciid 
ti<&ets  for  special  trains  with  limitations 
and  conditions,  such  as  excursion,  round- 
trip,  commutation,  and  mileage  tickets, 
when  the  conditions  and  limitations  are 
known  to  the  purchaser,  and  assented  to  by 
him  orally  or  in  writing,  and  he  has  paid 
for  such  ticket  less  than  the  usual  fare. 
When  tickets  are  sold  at  reduced  rates,  it 
has  been  very  wisely  said  that  the  purchaser 
should,  in  consideration  of  such  reduced  fare 
or  greater  privile^^es,  expect  and  look  for 
some  conditions,  limitations,  and  terms  dif- 


ferent from  those  attaching  to  tickets  gen- 
erally, and  be  on  his  guam  to  become  in- 
formed of  them.  But  uiere  is  no  such  obli- 
gation upon  the  ordinary  passcnffer,  who 
pavs  the  usual  or  full  fare,  and  asks  for  no 
reduced  rates  or  special  privileges;  and  he 
has  a  right  to  expect  an  unlimited  ticket. 

Under  this  view  of  the  law,  there  is  ample 
evidence  to  support  the  verdict  in  this  case, 
and  the  only  question  remaining  is.  Are  the 
damages  of  $300  excessive?  We  do  not  find 
from  the  record  any  evidence  of  rudeness  on 
the  part  of  the  conductor.  The  plaintiff  de* 
clined  to  leave  the  car  after  the  whole  mat- 
ter was  explained  to  him,  and  notified  the 
conductor  he  would  have  to  put  him  off. 
While  the  record  shows  that  plaintiff  had  no 
money  to  pay  his  fare,  it  fails  to  show  that 
he  made  any  effort  to  obtain  it  from  any  of 
his  fellow  passengers.  The  conductor  led 
him  through  the  train  and  put  him  off  at 
the  front  end;  but  it  does  not  appear  that 
this  was  unusual,  or  done  with  any  purpose 
to  humiliate  the  passenger.  It  was  attempt- 
ed to  be  shown  that  the  conductor  miude 
some  remark  after  he  had  put  the  passenger 
off,  but  this  was  properly  excluded  by  the 
court.  The  plaintiff  was  subjected  to  no  pe- 
cuniary loss,  was  put  off  at  a  station  not 
more  than  eiffht  miles  from  his  destination, 
and  reached  uiere  a  few  hours  later  without 
any  additional  outlay  of  money.  We  think, 
under  these  circumstances,  the  question  of 
his  right  to  ride  bein£[  at  least  doubtful,  and 
the  conductor  being  m  the  plain  dischar^ 
of  his  duty  to  the  road,  ana  performing  it 
in  a  reasonable  manner,  it  does  not  present 
a  case  of  malice  and  oppression  on  the  part 
of  the  railroad  which  should  be  punished 
with  excessive  damages.  The  true  rule  in 
such  cases  is  laid  down  in  Louisville,  N,  d 
O.  8.  /{.  Co.  V.  Ouinan,  11  Lea,  101-106,  47 
Am.  Rep.  279 ;  and  in  Louisville,  N.  d  G,  S. 
R.  Co.  V.  Fleming,  14  Lea,  152. 

For  this  latter  reason  toe  reverse  the  judg- 
ment of  the  court  below,  and  remand  the 
cause  for  another  trial.  Appellee  will  pay 
costs  of  appeal. 
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The  loss  of  money  taken  from  tlie  ofrn- 
eg*m  poelceta  ivliile  lie  -was  Intoxicated 

la  not  incloded  In  the  damages  occasioned 
by  tiie  sale  of  liqaor  to  him,  within  the 
meaning  of  Sand.  &  H.  Dig.  {  4870,  since  the 
sale  of  the  liquor  is  not  the  proximate  cause 
of  the  loss,  but  this  is  dne  to  the  interrening 
wrongful  act  of  a  third  person. 

(December  24,  1808.) 


APPEAL  by  defendants  from  a  Judgmest 
of  the  Circuit  Court  for  Garland  County 
in  favor  of  plaintiff  in  an  action  brought  to 
hold  defendants  liable  for  money  taken  from 
plaintiff  while  he  was  intoxicated  with  li- 
quor obtained  at  defendants'  saloon.  Re- 
versed  in  pari. 

George  Sargianovich  was  the  keeper  of  a 
saloon  m  the  city  of  Hot  Springs.'  J.  Kemp- 
ner  and  David  Beffa  were  sureties  on  his 
bond.  Vinoent  Gage  was  the  manager  in 
charge  of  the  saloon.  Plaintiff  ^Tcnt  to  the 
saloon  on  November  23,  1895,  became  intox- 
icated, and  while  in  such  condition  a  sum  of 


Norn. — For  recovery  in  civil  damage  cases, 
see  also  Veon  v.  Creaton  (Pa.)  0  L.  B.  A.  814, 
and  note;  Fletcher  v.  Forler  (Mich.)  10  L.  R. 
A.  80,  and  note;  Belding  v.  Johnson  (Oa.)  11 
L.  B.  A  58 ;  Brockway  v.  Patterson  (Mich.)  1 
L.  R.  A.  708 ;  Jones  v.  Bates  (Neb.)  4  Ii.  B.  A 
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405,  and  note;  also  note  to  State  v.  Creedea 
(Iowa)  7  L.  R.  A  on  page  800. 

Ab  to  liability  in  such  case  in  the  absence  of 
statute,  see  Biden  v.  Grimm  Broa  (Tenn.)  85 
L.  B.  A.  587. 
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money  was  taken  from  his  pockets,  and  he 
brought  this  action  to  hold  defendants  lia- 
ble for  the  loss.  The  jury  found  that  the 
manager^  Ga^e,  was  the  one  who  took  the 
money  and  Uiere  was  evidence  tending  to 
show  that  he  may  have  encouraged  plaintiff 
to  drink  in  order  to  make  him  intoxicated 
for  the  purpose  of  securing  au  opportunity 
to  take  it. 

Further  facts  appear  in  the  opinion. 

Messrs,  Greaves  ft  Martin,  for  appel- 
lants: 

This  was  not  a  common-law  action.  It 
was  purely  a  statutory  action,  ba?ed  upon 
§§10  and  13  of  ''An  Act  to  Regulate  the  Sale 
of  Vinous,  Ardent,  Malt,  or  Fermented  Li- 
quors," approved  March  6,  1870,  §§  4670, 
4873,  Sandels  &  H.  Dig. 

These  statutes  are  to  be  construed  strictly. 

Freese  v.  Tripp,  70  111.  496;  Mc\4el  v.  An- 
this,  71  m.  241;  Kellennen  v.  Arnold,  71 
111.  632;  Fmtz  v.  Meadows,  72  111.  640; 
Hayes  v.  Phelan,  4  Hun,  733. 

The  evidence  must  be  confined  to  the  cause 
stated  in  the  complaint. 

Hackeit  v.  Smelsley,  77  111.  100. 

Such  a  remedy  did  not  exist  by  the  rules 
of  the  common  law. 

Woody  V.  Ooenan,  44  Iowa,  19:  Orani  ▼. 
Owens ^  65  Ark.  52 ;  Dillon  v.  hinder,  36  Wis. 
344;  Struhle  v.  tfodwift^  11  Ind.  64;  Btate  v. 
Ludington,  33  Wis.  107. 

If  our  statute  (Sandels  &  H.  Dig.  §  4873) 
means  anything  when  it  says:  "Any  person 
aggrieved  by  the  keeping  of  said  dramshop 
or  drinking  saloon  .  .  .  may  have  an 
action  on  said  bond  against  the  principal  and 
securities  for  the  recovery  thereof," — it  can- 
not be  extended,  in  the  light  of  prior  legisla- 
tion, to  mean  that  there  is  a  remedy  under  it 
to  the  intoxicated  person  for  injuries  re- 
ceived while  in  an  intoxicated  condition. 
For  such  injuries  the  common  law  affords  a 
civil  remedy  against  the  wrongdoer. 

Brooks  V.  Cook,  44  Mich.  617,  38  Am.  Rep. 
282;  FrankUn  v.  Schermerhom,  8  Hun,  112; 
Brown  v.  Thompson  14  Bush  538,  29  Am. 
Rep.  416 ;  Beiffer  v.  McLean,  7  Tex.  Civ.  App. 
158. 

The  injury  complained  of — the  hiSs  of  ap- 
pellee's money — ^must  have  been  the  natural, 
immediate,  and  proximate  result  of  the  in- 
toxication produced,  in  whole  or  in  part,  by 
liquor  sold  by  the  appellant  Gage. 

Krach  V.  aeilma/n,  63  Ind.  517 ;  Collier  ▼. 
Early,  54  Ind.  550;  Bohmidi  v.  Mitchell,  84 
111.  195,  25  Am.  Rep.  446;  Bhugart  v.  Egan, 
83  111.  56^  26  Am.  Rep.  350;  Bwinfin  v.  Low 
ry,  37  Minn.  346;  Lueken  v.  People,  3  111. 
App.  375;  King  v.  Henkie,  80  Ala.  505,  60 
Am.  Rep.  110;  Belding  v.  Johnson,  86  Ga. 
177,  11  t.  R.  A.  63. 

If  an  injury  has  resulted  in  consequence  of 
a  certain  wrongful  act,  but  only  through  or 
by  meanjB  of  some  intervening  cause,  from 
which  last  cause  the  injury  followed  as  a 
direct  and  immediate  consequence,  the  law 
will  refer  the  damage  to  the  last  proximate 
cause,  and  refuse  to  trace  it  to  that  remote. 

Cooley,  Torts,  pp.  68,  69. 

Messrs.  Wood  ft  Henderson*  for  appel- 
lee: 

The  question  whether  the  liquor  sold  at 
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this  saloon  to  appellee  was  the  cause  of  the 
loss  of  his  money,  or  contributed  thereto,  so 
as  to  render  appellants  liable  under  the 
statute,  was  for  the  jury. 

Cornelius  v.  Hultman,  44  Neb.  441. 

The  condition  of  the  bond  is  to  pay  to  any 
person  aggrieved  all  damages  that  may  be 
occasioned  by  reason  of  liquor  Rold.  Waa 
not  appellee  aggrieved  in  this  case  by  his 
loss^  and  is  he  not  a  person? 

Liquor  selling  in  Arkansas  is  a  privilege, 
and  the  legislature  has  a  perfect  right  to  pre- 
scribe how  it  shall  be  sold,  to  whom  it  may 
be  sold,  and  to  provide  a  remedy  tor  all  dam- 
ages that  may  oe  occasioned  by  reason  of  its 
sale  to  any  person  aggrieved  thereby. 

Drew  County  v.  Betinett,  43  Ark.  364; 
Edgar  v.  Btate,  45  Ark.  356;  Berthalf  v.  O'- 
Reilly, 74  N.  Y.  609,  30  Am.  Rep.  323. 

Appellants  not  only  kept  appellee  drunk, 
but  got  him  drunker  and  kept  him  so  until 
Oage  got  his  money  and  they  should  be  held 
responsible  for  all  diamages  occasioned  there- 
by. 

Hackett  v.  Bmelsley  77  111.  120;  Jones  v. 
Bates,  26  Neb.  693,  4  L.  R.  A.  405 ;  Boyd  v. 
Watt,  27  Ohio  St.  259 ;  Bhugart  v.  Egan,  83 
111.  66,  25  Am.  Rep.  362,  note. 

A  bond  must  be  construed  like  any  other 
contract  or  instrument  of  writing;  it  is 
enoueh  that  the  intent  appears  tliough  it  be 
not  fully  and  particularly  expressed. 

Btate  V.  Wood,  51  Ark.  208;  McLeod  v. 
Boott,  38  Ark.  72. 

Battle,  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  is,  Can  one  who 
becomes  intoxicated  upon  liquor  sold  to  him 
in  a  saloon  or  dramshop  by  tne  keeper  therec^ 
or  his  agents,  and  thereby  incapacitated  to 
hold  and  take  care  of  his  money,  and  who, 
while  in  that  condition,  loses  it  by  having  it 
forcibly  or  without  his  knowledge  or  consent 
taken  from  his  pockets  by  some  person, 
maintain  an  action  aeainst  the  keeper  and 
the  sureties  on  his  bond  to  recover  the  money 
so  taken? 

This  question  arises  under  §  4870,  Sandels 
(fe  H.  Dig.,  which  provides :  "Each  applicant 
for  a  dramshop  or  drinking  saloon  license 
.  .  .  shall  enter  into  bond  to  the  state 
of  Arkansas,  in  the  penal  sum  of  $2,000,  con- 
ditioned that  such  applicant  will  pay  all 
damages  that  may  be  occasioned  bv  reason 
of  liquor  sold  at  his  house  of  business, 
.  .  .  which  bond  shall  have  two  good  se- 
curities thereto,  to  be  approved  of  by  the 
court;"  and  under  §  4873  which  reads  as  fol- 
lows: "Any  person  affgrieved  by  the  keeping 
of  said  dramshop  or  drinking  saloon  .  .  , 
may  have  an  action  on  said  bond  against  the 
principal  and  securities  for  the  recovery 
thereof." 

The  answer  to  the  question  obviously  de- 
pends upon  the  meaning  of  the  words,  "con- 
ditioned that  such  applicant  will  pay  all 
damages  that  may  be  occasioned  by  reasoD 
of  liquor  sold  at  his  house  of  business," 
which  are  used  in  §  4870.  They  should  be 
construed  according  to  the  general  rule  fix- 
ing the  limit  of  the  liability  of  parties  lor 
the  consequences  of  their  acts  in  other  cases^ 
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HS  they  in  no  way  indicate  an  intent  to  make 
the  liability  of  the  saloon  keeper  an  excep- 
tion to  sueii  rule.  According  to  their  l^^l 
effect,  they  bind  him  to  pay  all  damages  that 
may  be  the  natural  and  proximate  result  of 
the  use  or  consumption  of  liquor  sold  by  him 
or  his  agents  at  his  place  of  business.  Fur- 
ther than  this  the  law  does  not  extend  the 
liability  on  his  bond  on  account  of  the  sale 
of  li<|uor.  As  said  by  Lord  Bacon:  "It  were 
infinite  for  the  law  to  consider  the  cause  of 
causes,  and  their  impulsions  one  of  another; 
therefore  it  contenteth  itself  with  the  imme- 
diate cause,  and  judgeth  of  acts  by  that, 
without  looking  to  any  further  degree." 
Bacon,  Max.  R^.  1;  Broom,  Legal  Maxims, 
p.  165. 

The  material  inquiry  in  this  case  is,  there- 
fore, whether  the  use  or  consumption  of  the 
liquor  sold  by  the  keeper  or  his  agents  at 
his  place  of  business  was  the  proximate 
cause  of  the  loss  of  the  money  mentioned  in 
the  question  propounded. 

In  determining  whether  an  act  of  a  defend- 
ant is  the  proximate  cause  of  an  jnjury,  the 
rule  is  that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  act;  such 
a  consequence,  under  the  surrounding  cir- 
cumstances of  the  case,  as  might  and  ought 
to  have  been  foreseen  by  the  defendant  as 
likely  to  flow  from  his  act;  the  act  must,  in 
a  natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  operate  as  an  efficient 
cause  of  the  injury.  If  a  third  person  in- 
tervenes between  the  act  of  the  defendant 
and  the  injury,  and  does  a  culpable  act,  for 
which  he  is  legally  responsible,  which  pro- 
duces the  injury,  and  without  it  tlie  injury 
would  not  have  occurred,  and  the  &ct  of  the 
defendant  furnished  merely  an  occasion  for 
the  injury,  but  not  an  efficient  canhe,  the  de- 
fendant would  not  be  liable;  for  no  one  is 
respransible  for  the  independent  wrong  of  a 
responsible  person  to  wnom  he  sustains  no 
relation  which  makes  him  liable  for  his 
wrong  independent  of  an  actual  participa- 
tion therein  or  connection  therewith, — as,  for 
instance,  the  master  for  the  acts  of  the  serv- 
ant in  the  scope,  course,  or  range  of  his  em- 
ployment. 

Mr.  Wharton  states  the  doctrine  in  ques- 
tion and  answer  as  follows:  ''Supposing 
that,  if  it  had  not  been  for  the  intervention 
of  a  responsible  third  party,  the  defendant's 
i)^ligBn<^  would  have  produced  no  damage 
to  the  plaintiff,  is  the  defendant  liable  to 
the  plaintiff?  This  question  must  be  an- 
swered in  the  negative,  for  the  general  rea- 
son that  causal  connection  between  negli- 
gence and  damage  is  broken  by  the  interpo- 
sition of  independent  responsible  human  ac- 
tion. I  am  negligent  on  a  particulax  sub- 
ject-matter [as  to  which  I  am  not  contrac- 
tually bound].  Another  person,  moving  in- 
dependently, comes  in,  and  either  negligent- 
ly or  maliciously  so  acts  as  to  make  my  neg- 
ligence injurious  to  a  third  person.  If  so, 
the  person  so  intervening  acts  as  a  noncon- 
ductor, and  insulates  my  negligence,  so  that 
I  cannot  be  sued  for  the  mischief  which  the 
person  so  intervening  directly  produces.  He 
18  liable  to  the  person  injured.^*  Wharton, 
Neg.  IS  134  et  seq. 


We  will  give  a  few  illustrations  of  the  rule 
stated,  beginning  with  Alexander  v.  New- 
caatle,  115  Ind.  51,  in  which  a  town  was  sued 
for  injuries  alleged  to  have  been  caused  by  a 
pit  or  excavation  in  a  street,  whicli  the  town 
wrongfully  and  negligently  suffered  and  per- 
mitted to  remain  open  and  uninclosed.  The 
plaintiff  was  a  special  constable,  and  was 
thrown  into  the  pit  by  a  prisoner  he  had  un- 
der arrest,  as  they  were  pq^ing  and  opposite 
the  pit,  and  wa^s  injured,  the  prisoner  escap- 
ing. It  was  insisted  that,  as  the  pit  or  exca- 
vation so  wrongfully  and  negligently  per- 
mitted to  remain  open  and  uninclosed  af- 
forded tlie  prisoner  the  opportunity  of  throw- 
ing the  plaintiff  into  it  as  a  means  of  escape, 
it  was,  m  legal  contemplation,  the  proximate 
cause  of  the  injuries  which  the  plaintiff  re- 
ceived. But  the  court  held  that  the  prisoner 
was  clearly  an  intervening  as  well  as  an  in- 
dependent human  agency  in  the  infliction  of 
the    injuries   of   which   the   plaintiff   com- 

filained,  and  that  the  town  was  not  liable, 
n  that  case  the  pit  afforded  the  opportunity 
to  inflict  the  injury,  but  was  not  an  efficient 
cause  of  it. 

In  Viears  v.  Wiloooka,  8  East,  1,  ^he  plain- 
tiff sued  the  defendant  for  slander,  which 
was  uttered  in  a  conversation  with  persons 
who  were  not  his  employers,  but  was  com- 
municated to  his  master,  and  attempted  to 
hold  him  liable  for  the  damage  he  suffered 
by  reason  of  his  master  discharging  him  in 
consequence  of  the  slander,  beiore  the  ex- 
piration of  his  term  of  service.  And  Lord 
Ellcnborough  said  that  the  special  damage 
must  be  the  l^^l  and  natural  consequence 
of  the  words  spoken,  otherwise  it  did  not 
sustain  the  declaration;  and  here  it  was  an 
illegal  consequence,  a  mere  wrongful  act  of 
the  master  for  which  the  defendant  was  no 
more  answerable  than  if,  in  consequence  of 
the  words,  other  persons  had  afterwards  as- 
sembled and  seized  the  plaintiff,  and  thrown 
him  into  a  horse  pond  by  way  of  punish- 
ment for  his  supposed  transgression.  And 
his  lordship  asked  whether  any  case  could 
be  mentioned  of  an  action  of  this  sort  sus- 
tained by  proof  only  of  an  injury  sustained 
by  the  tortious  act  of  a  third  person.  Cuff 
v.  Newark  d  N,  Y.  R.  Co.  35  N.  J.  L.  31,  10 
Am.  Rep.  205. 

In  Shngart  v.  Egan,  83  111.  56,  25  Am. 
Rep.  359,  the  plaintiff's  husband,  while  in  a 
state  of  intoxication  caused  by  liquors  ob- 
tained by  him  from  the  defendant,' insulted 
or  menaced  one  McGraw,  who  thereupon 
stabbed  him,  inflicting  a  wound  whereof  he 
died  shortly  afterwards.  The  court  held 
that  the  plaintiff  was  not  entitled  to  recover 
under  a  statute  which  gave  a  wife  *'who 
shall  be  injured  in  person,  vr^perty,  or 
means  of  support"  in  consequence  of  the  in- 
toxication of  any  person  "a  right  of  action 
against  the  person  who  caused  the  intoxica- 
tion, and  made  such  person  liable"  for  all 
damages  sustained  and  for  exemplary  dam- 
ages. Mr.  Justice  Scholfleld,  for  the  court, 
8aid:  "Jt  has  also  been  held  that  the  inter- 
vention of  the  independent  act  of  a  third 
person,  between  the  wrong  complained  of  and 
the  injury  sustained,  which  was  the  direct 
or  immediate  cause  of  the  injury,  breaks  the 
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causal  connection;  and,  consequently,  there 
can,  in  such  case,  be  no  recovery  except  as 
against  the  person  whose  immediate  agency 

Sroduoed  the  injury.  .  .  .  Here,  the 
eath  not  resulting  from  intoxication  or 
from  any  disease  induced  or  aggravated  by 
the  use  of  liquor,  but  solely  from  the  direct 
and  wilful  act  of  McGraw,  we  have  a  case 
clearly  within  this  principle. 

In  the  case  bef<ye  us  the  intervening  act 
produced  the  injury  complained  of,  and  w^^s 
the  wrongful  act  of  a  third  person  for  which 
he  was  legally  responsible.  ITic  sale  and 
consiunption  of  the  liquor    may    have  fur- 


nished the  opportunity  or  occasion  for  the 
wrongful  act  of  the  third  person,  but  was 
not  the  proximate  cause  of  the  injury. 
Hence  the  saloon  keeper,  who  sold  the  liquor 
which  produced  the  intoxication,  and  the- 
sureties  on  his  bond,  are  not  liable  for  dam- 
ages. Cuff  y,  yetcark  d  N,  Y.  K.  Co,  35  N^ 
J.  L.  17,  10  Am.  Rep.  205. 

The  judgment  of  the  Circuit  Court  ia  re- 
versed as  to  George  Sargianovieh,  the  keep- 
er of  the  saloon,  and  >T.  Kenipner  and  D. 
Beffa,  the  sureties  on  his  bond,  and  is  af- 
firmed as  to  Vincent  Gage. 


VIRGIXIA    SUPREME    COURT    OF.  APPEALS. 


W.  N.  CAMP  et  al,  Appts., 

V, 

B.  M.  BRUCE. 


( 


.Va. 
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A  contract  to  nell  the  bid  or  interest  of 
a  ancceaafnl  bidder  at  a  Judicial  sale, 

before  Its  conflrmatlon,  for  more  than  the 
amount  bid,  Is  contrary  to  public  policy,  un- 
less the  advance  on  the  bid  Inures  to  the  bene- 
fit of  tiie  parties  to  the  salt. 

(December  7,  1808.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Nansemond  County  in 
favor  of  defendant  in  a  suit  to  compel  spe- 
cific performance  of  a  contract  to  sell  to 
Slaintiifs  a  right  to  a  sheriflf's  deed  which 
efendant  had  procured  by  becoming  the 
highest  bidder  at  a  judicial  sale  of  certain 
real  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Jaokson  Ouy,  for  appellants: 

A  contract  to  sell  land  must  be  in  writing. 
But  suppose  one  is  sued  for  performance  of 
a  parol  contract  to  sell  land,  and  he  answers 
and  does  not  make  the  point  that  the  con- 
tract is  not  in  writing;  will  the  court  sup- 
ply it  for  him?     It  will  not. 

2  Minor,  Inst.  4th  ed.  856;  Wren  v.  Mon- 
cure.  95  Va.  369 ;  Potomac  Mfg,  Co.  v.  EvanSy 
84  Va.  721 ;  Stuart  v.  Coalter,  4  Rand.  ( Va.) 
78,  15  Am.  Dec.  731;  Welfley  v.  Shenandoah 
Iron,  Lumber,  Min,  d  Mfg,  Co,  83  Va.  768. 

Inadequacy  of  price  can  only  be  a  ground 
for  setting  a  contract  aside  when  it  is  so 
gross  as  to  amount  to  a  fraud  by  one  party 
on  the  other. 

Pom.  Spec.  Perf.  §§  187,  193,  195;  Young 
▼.  Ellis,  91  Va.  297. 

As  soon  as  the  contract  of  September  26 

KoTB. — As  to  the  effect  of  checking  or  pre- 
venting bids  upon  the  validity  of  an   auction 
sale,  see  Ilemdon  v.  Gibson  (S.  C.)  20  L.  B.  A. 
545,  and  note. 
4h  L.  IL  A* 


was  executed  by  the  parties  a  relation  of 
trust  was  raised  between  them,  and  neither 
party  could  deal  with  the  subject-matter  of 
tlie  contract  to  the  prejudice  of  the  other 
without  violating  that  other's  rights. 

Dunamore  v.  ^le,  87  Va.  391;  Pom.  Spec. 
Perf.  §  314. 

Sales's  determination  to  put  in  the  upset 
bid  was  reached  after  September  26. 

Moore  v.  Crawford,  130  U.  S.  122,  32  L. 
ed.  878 ;  Thompson  v.  Myrick,  20  Minn.  205. 

The  doctrines  of  the  equity  courts  are  sat- 
isfied if  the  vendor  is  able  to  procure  and 
give  a  good  title  at  the  time  of  the  decree, 
even  though  he  could  not  do  so  at  the  time 
of  commencing  his  suit. 

Pom.  Spec.  Perf.  §  421. 

A  chancellor  will  not  compel  a  vendee  to 
take  an  estate  of  which  the  vendor  was  not 
the  o>vner  at  the  sale,  or  at  least  had  not  the 
legal  or  equitable  means  to  make  himself  so ; 
and  this  because  one  who  speculates  on  what 
is  not  within  his  control  is  not  a  bona  fide 
conti'actor. 

Ley  V.  Buber,  3  Watts,  367. 

Where  the  seller,  though  not  the  owner  of 
the  fee,  has  an  equitable  estate  in  the  prem- 
ises under  articles  of  agreement  for  its  pur- 
chase and  the  right  to  acquire  the  legal  title, 
and  actually  acquired  it  after  the  contract 
of  sale,  but  before  any  laches  could  properly 
be  imputed  to  him,  he  may  compel  a  specific 
performance, 

Tieman  v.  Roland,  15  Pa.  429;  Lewis  ▼. 
Madisons,  I  Munf.  303 ;  Price  v.  Winston,  4 
Munf.  63;  1  Chitty,  Contr.  11th  ed.  p.  431; 
Toumshend  v.  Goodfellow,  40  Minn.  312,  3  L. 
R.  A.  739 ;  Ree^^es  v.  Dickey,  10  Gratt.  138 ; 
Christian  v.  Cabell,  22  Gratt.  82 ;  Hendricks 
V.  Gillespie,  25  Gratt.  181 ;  Hunter  v.  Bales, 
24  Ind.  299;  Bryant  v.  Booze,  65  Ga.  438; 
Bayler  v.  Com.  40  Pa.  43,  80  Am.  Dec  551 ; 
Ryan  v.  United  States,  136  U.  S.  68,  34  L. 
ed'^  447 :  Central  Land  Co,  ▼.  Johnston,  95 
Va.  223. 

Mr.  J.  B.  Prinee  also  for  appeUants. 
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M€99r8,  R.  K.  Bftwles  and  R.  E.  Boyldn 

for  appellee. 


J.,  delivered  the  opinion  of 
the  court: 

The  record  shows  that  on  the  11th  day  of 
Jane,  1894,  at  a  judicial  sale  in  the  case 
of  Ramtead  against  Ranstead,  etc.,  the  ap- 
pellee purchased  a  tract  of  land  containing 
2,900  acres,  at  the  price  of  $2,100;  that  he 
complied  with  the  terms  of  sale  by  paying 
the  cash  required  and  executing  his  bonds 
for  the  deferred  payments ;  that  the  sale  was 
reported  to  the  court,  but  pending  confirma- 
tion he  entered  into  a  written  agreement 
with  the  appellants  by  which,  in  considera- 
tion of  their  assuming  payment  of  the  pur- 
chase-money bonds  held  oy  the  oonunissioner 
and  the  payment  of  $1,565  to  the  appellee 
(which  was  $500  profit  on  his  bid),  he  sold 
and  conveyed  all  his  risht,  title,  and  inter- 
est in  the  land  and  in  the  sale  and  purchase 
thereof  to  the  appellants,  and  agreed  that  he 
and  his  wife  would  unite  with  the  commis- 
sioner in  his  conveyance  of  the  land,  which 
he  was  directed  to  ask  the  court  to  have 
made  to  the  appellants.  An  upset  bid  hav- 
ing been  put  in,  the  sale  to  the  appellee  was 
set  aside,  and  a  resale  ordered.  After  the 
k&nd  had  been  resold  several  times,  upset 
bids  having  been  put  in  from  time  to  time, 
the  appellee  finally  became  the  purchaser,  at 
the  price  of  $4,850,  at  a  sale  which  was  con- 
firmed. 

Some  months  after  the  confirmation  of 
that  sale,  the  appellants  filed  this  bill  to 
compel  the  appellee  to  specifically  execute 
its  provision,  upon  the  ground  that  he,  in 
violation  of  his  a^eement  with  them  and  in 
fraud  of  their  rights,  had  improperly  and 
fraudulently  procured  the  upset  bid  to  be 
put  in,  which  prevented  the  confirmation  of 
the  first  sale  made  to  him. 

The  appellee  answered  the  bill,  and,  among 
other  things,  admitted  the  execution  of  the 
agreement,  and  alleged  that  he  would  have 
complied  with  its  provisions  if  the  sale  had 
been  confirmed,  but  denied  that  he  procured 
the  upset  bid  to  be  put  in,  which  prevented 
its  confirmation. 

Tho  first  question  to  be  determined  is 
whether  that  agreement  is  one  which  a  court 
of  equity  will  enforce.  If  it  be  an  illegal 
contract,  as  claimed  in  argument,  this  suit 
cannot  be  maintained,  although  that  defense 
was  not  raised  hj  the  pl€»4ings,  nor  relied 
upon  in  the  circuit  court.  The  law  refuses 
to  enforce  illegal  contracts,  as  a  rule,  not 
out  of  regard  for  the  party  objecting,  nor 
from  any  wish  to  protect  his  interests,  but 
from  reasons  of  public  policy.  Whenever, 
therefore,  the  illegality  of  the  contract  ap- 
pears, whether  alTegea  in  tiie  pleadings  or 
made  known  for  the  first  time  in  the  evi- 
dence, it  is  fatal  to  the  case.  That  defect 
cannot  be  gotten  rid  of  either  by  failure  to 
plead  it  or  by  agreeing  to  waive  it  in  the 
most  solemn  manner.  The  law  will  not  en- 
force contracts  founded  in  its  violation.  Fry, 
Spec  Perf.  8  309;  1  Story,  Eq.  Jur.  8  261; 
Pom.  Contr.  2d  ed.  S  286;  Ooppell  v.  Ball, 
7  Wall.  542,  19  L.  ed.  244. 

We  have  no  statute  declaring  that  con- 
43L.  R.  A. 


tracts  like  the  one  under  consideration  are 
unlawful;  yet,  under  the  principles  of  the 
common  law,  any  contract  that  is  made  for 
the  purpose  of  or  whose  necessary  effect  or 
tendency  is  to  lessen  competition  and  re> 
strain  bidding  at  judicial  sales  is  held  to  be 
illegal,  because  opposed  to  public  policy. 
The  obiect  in  all  such  sales  is  to  get  the  best 
price  that  can  be  fairly  had  for  the  property. 
The  policy  of  the  law,  therefore,  is  to  secure 
such  sale  from  every  kind  of  improper  in- 
fluence. To  allow  one  bidder  to  buy  off  an- 
other, which  is  but  a  species  of  bribery,  and 
thus  prevent  the  property  from  bringing  the 
best  price,  is  condemned  by  the  law,  and 
the  courts  will  not  enforce  contracts  founded 
in  such  practices.  Underwood  v.  McVeigh, 
23  Gratt.  409,  428,  429;  Cocks  v.  Izard,  7 
Wall.  669,  602,  19  L.  ed.  275,  276 ;  Fry,  Spec. 
Perf.  §  308;  Pom.  Contr.  S  283;  Greenhood, 
Pub.  Pol.  pp.  183-189. 

Tested  by  these  principles,  the  agreement 
in  question  was  clearly  illegal. 

If  the  parties  had  succeeded  in  having  the 
sale  confirmed  by  the  court,  and  the  appel- 
lants substituted  as  purchasers,  in  lieu  of  the 
appellee,  at  his  bid  of  $2,100,  the  agreement 
would  have  operated  as  a  fraud  upon  the 
court  and  the  parties  whose  lands  were  be- 
ing sold  for  purposes  of  partition.  It  would 
have  enabled  the  appellee  to  put  $500  in  his 
pocket,  for  which  he  furnished  no  valuable 
consideration;  would  have  taken  from  the 
co-owners  that  much  of  their  inheritance, 
and  enabled  the  appellants  to  get  the  property 
by  buying  off  the  court's  bidder,  instead  of 
putting  m  an  upset  bid,  and  taking  the 
chances  of  having  to  pay  a  higher  price  for 
it  at  a  resale.  Neither  in  this  case  nor  in 
the  case  in  which  the  land  was  sold  could 
such  an  agreement  be  enforced.  If  the  com- 
missioner who  made  the  sale  in  the  case  of 
Ranstead  against  Ranstead  had  reported  to 
the  court  that  since  the  sale  to  him  the  ap- 
pellee had  sold  his  bid  to  the  appellants,  at  a 
profit  of  $500,  to  be  paid  when  the  sale  was 
confirmed  (as  he  ought  to  have  done,  for  he 
wrote  the  agreement,  and  knew  all  the  facts, 
and  the  court,  whose  agent  he  was,  had  the 
right  to  know  all  that  he  knew  about  the 
appellants'  dealing  with  their  bidder  that 
could  affect  the  confirmation  of  the  sale) ,  in- 
stead of  merely  reporting  that  the  appellee 
desired  the  convevance  for  the  land  to  be 
made  to  the  appellants,  the  court  would  not 
have  confirmea  the  sale  at  the  appellee's  bid 
of  $2,100,  although  no  upset  bid  had  been 
put  in. 

A  court  will  never,  where  the  facts  are 
known  to  it,  confirm  a  sale  where  the  bid- 
der has  sold  his  bid  at  an  advance,  unless  the 
advance  paid  or  to  be  paid  inures  to  the  ben- 
efit of  the  parties  to  the  suit.  It  does  not 
allow  bidders  to  trade  behind  its  back,  and 
speculate  in  that  way  on  property  which  it 
is  selling.  2  Dan.  Gh.  PL  &  Pr.  5th  ed.  p. 
1285;  Hodder  v.  Rufm,  1  Tamlyn,  341. 

In  order  to  prevent  this,  it  became  the 
practice  of  the  English  chancery  courts,  in 
the  time  of  Lord  Elden,  it  is  saia,  to  reauire 
the  bidder  who  desired  the  court  to  suosti- 
tute  another  in  his  stead  to  file  an  affidavit 
that  there  was  "no  underhand  bargain  be- 
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tween  them."  Rigby  ▼.  Mtumamara,  C  Ves. 
Jr.  515;  Vale  v.  Davenport,  6  Ves.  Jr.  615; 
Holroyd  v.  Wyaii,  9  Jur.  1072,  2  Colly.  Ch. 
Ca8.  327. 

The  rule  of  the  English  chancery  courts 
upon  this  subject  is  &us  stated  in  2  Dan. 
Ch.  PI.  &  Pr.  ^th  ed.  p.  1285:  "If,  after 
becoming  the  bidder  for  an  estate,  the  pur- 
chaser is  desirous  of  being  discharged  from 
his  contract,  and  of  substituting  another 
person  in  his  stead,  the  court  will,  on  motion, 
make  an  order  to  that  effect.  He  must,  how- 
ever, support  his  motion  by  an  affidavit  that 
there  is  no  underbargain,  for  the  new  pur- 
chaser may  give  the  other  a  sum  of^  money 
to  stand  m  his  place,  and  so  deceive  the 
court;  and  the  rule  appears  to  be  that,  if  a 

gurchaser  resell  behind  the  back  of  the  court 
efore  the  purchase  is  confirmed,  the  second 
purchaser  is  considered  a  substituted  pur- 
chaser, and  must  pay  the  additional  price 
into  court  for  the  benefit  of  the  estate.  When 
the  highest  bidder  at  an  auction  induced  the 
auctioneer  to  accept  another  person  in  his 


Elace,  concealing  the  fact  that  he  had  sold 
is  bargain  at  an  advance,  which  he  re- 
ceived, and  then  absconded,  the  property  was 
ordered  to  be  resold,  reserving  all  questions 
of  liability  of  the  original  or  subpurchaser." 
The  English  rule  of  requiring  affidavits 
where  one  purchaser  is  asked  to  be  substi- 
tuted for  another  is  a  wise  one,  and  in  this 
case  the  agreement  sought  to  be  enforced 
shows  the  necessity  for  some  such  safe- 
guard in  our  practice.  It  might  be  well  for 
our  courts  in  all  such  cases,  unless  the  par- 
ties consent  to  the  substitution,  to  adopt  the 
English  practice.  It  is  of  the  utmost  con- 
sequence that  judicial  sales,  and  especially 
sales  for  partition,  where  infants  are  gener- 
ally interested,  should  be  protected  from 
practices  and  influences  which  may  prevent 
the  lands  from  bringing  the  best  price. 

The  hill  icaa  properly  dismissed  by  the  Cir- 
cuit Court,  and  its  decree  must  be  affirmed. 

Gardwell  and  Biely,  JJ^  absent.  • 
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*1.  "Wlieny  upon  tbe  facta  conceded  wm 
■licwn,  »  verdict  for  the  plaintiff 
inronld  be  axralnat  law,  the  court  should, 
on  motion,  exclude  the  plalntllTs  evidence, 
and  direct  a  verdict  for  the  defendant.  So 
it  is  also  where,  if  the  essential  facts  claimed 
to  be  proved  by  the  evidence,  were  proved,  a 
verdict  for  plaintiff  would  be  Justified  by  the 
law,  yet  the  evidence  does  not  appreciably 
tend  to  prove  them,  but  so  plainly  fails  to  do 
■o  that  two  reasonable  men  should  not  differ 
as  to  its  insufficiency. 

9*  A  landowner  la  under  no  duty  to  a 
mere  treapaaaer  to  keep  hla  prentlaea 
aafe,  and  the  fact  that  the  trepasser  is  a 
child  does  not  raise  a  duty  where  none  other- 
wise exists.  Such  a  trespasser,  injured  on 
such  premises,  cannot  recover  of  the  land- 
owner by  reason  of  the  unsafe  condition  of 
the  premises,  unless  this  negligence  be  so 
gross  as  to  amount  to  a  wanton  injury. 

(November  23,  1898.) 

ERROR  to  the  Circuit  Court  for  Ohio 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  intestate 

^Headnotes  by  Bbanmon,  P. 

NOTB. — For  negligence  with  respect  to  danger- 
ous ponds,  see  Stendal  v.  Boyd  (Minn.)  42  L. 
B.  A.  288,  and  footnote  thereto. 
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which  was  alleeed  to  have  been  caused  by 
defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Caldwell  ft  GaldweU,  for  plain- 
till'  in  error: 

If  a  corporation  erects  and  maintains  up- 
on its  own  land  for  its  own  use  a  structure 
capable  of  inflicting  injury  on  persons,  and 
by  its  appearance  and  operation  calculated 
to  attract  or  allure  chilaren  nan  sui  juris, 
and  to  endanger  their  life  or  limbs,  and 
leaves  the  same  unguarded  and  injury  re- 
sults therefrom  to  such  diildren,  without 
the  fault  or. negligence  of  their  parents  or 
guardians,  it  constitutes  negligence  on  the 
part  of  such  corporation  for  which  a  recov- 
ery may  be  had. 

Thomas,  Nez,  Rules,  Decisions,  ft  Opin- 
ions, 1896,  p.  1083. 

The  test  of  the  permissible  use  of  one's 
own  land,  is  whether  the  act  or  use  was  a 
reasonable  exercise  of  the  dominion  which 
the  owner  of  property  has  by  virtue  of  his 
ownership,  having  regard  to  all  interests  af- 
fected, his  own  and  those  of  his  neighbors, 
and  having  also  in  view  public  policy. 

Thomas,  Neg.  Rules,  Decisions,  &  Opin- 
ions, p.  1050;  Ounn  v.  Ohio  River  R,  Co,  36 
W.  Va.  173. 

The  rules  applicable  to  adults  are  in  some 
respects  essentially  modified  when  applied  to 
children  non  sui  juris.  It  ia  considered 
that  the  owner  of  private  premises  should 
use  reasonable  care  not  to  permit  unguard- 
ed upon  his  premises  machinery,  structures, 
or  other  dangerous  conditions,  to  which 
children  would  be  likely  to  be  attracted,  in 
proximity  to  places  frequented  by  them,  and 
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from  an  interference  with  which  injury 
would  be  likely  to  result. 

Thomaa,  Neg.  Rules,  Decisions,  ft  Opin- 
ions, p.  1078;  Whittaker*s  Smith,  Neg. 
Webb's  Notes,  2d  ed.  p.  77,  notes;  Bronson 
V.  Lahrot,  81  Ky.  038,  50  Am.  Rep.  193; 
Potters  v.  Harlow,  53  Mich.  507,  51  Am. 
Kcp.  154. 

Reasonable  care  should  be  taken  to  pre- 
vent injury  to  children  likely  to  enter  upon 
private  premises  and  be  injured. 

Coppner  v.  Pennsylvania  Co.  12  111.  App. 
600;  Moynihan  v.  Whidden,  143  Mass.  287; 
Ferguson  v.  Columbus  d  R.  R,  Co,  75  6a. 
637;  Whirley  v.  Whiteman,  1  Head,  610; 
\ashviUe  d  C,  R.  Co,  v.  Carroll,  6  Heisk. 
347. 

A  railroad  company  has  been  held  liable 
for  injuries  to  children  caused  by  turnta- 
bles left  unguarded,  even  upon  their  own 
premises. 

Siouof  City  d  P,  R.  Co,  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745;  Evansich  v.  Gulf,  C.  d  8, 
F.  R.  Co.  57  Tex.  120,  44  Am.  Rep.  586; 
Kotms  V.  8t.  Louis  d  I.  M.  R,  Co.  65  Mo. 
592 ;  Keffe  v.  Milwaukee  d  8t,  P,  R.  Co,  21 
Minn.  207,  18  Am.  Rep.  303;  Houston  d  T. 
C  R.  Co.  v.  Simpson,  60  Tex.  103;  Kansas 
C.  R.  Co.  V.  Fitzsimmons,  22  Kan.  686,  31 
Am.  Rep.  203;  Birge  v.  Gardiner,  19  Conn. 
507,  50  Am.  Dec.  261;  8t.  Louis,  Y.  d  T.  H, 
R.  Co.  V.  Bell,  81  111.  76,  25  Am.  Rep.  269 ; 
^agel  v.  Missouri  P,  R.  Co.  75  Mo.  653,  42 
Am.  Rep.  418;  Dtryer  v.  Missouri  P.  R.  Co. 
12  Mo.  App.  597:  Atchison  d  N.  R.  Co.  v. 
Bailey,  11  Neb.  332;  Gulf,  C.  d  8.  F.  R.  Co. 
V.  8tyron,  66  Tex.  421 ;  Union  P.  R,  Co.  v. 
Dunden,  37  Kan.  1;  Bridger  v.  4.sheville  d 
S.  R.  Co.  25  S.  C.  24;  WaUh  v.  Fitchhurg 
R,  Co,  78  Hun,  1. 

Dangerous  machinery  cannot  be  distin- 
guished on  principle  from  other  dangerous 
things  placed  on  the  ground  by  its  owner. 

Shearm.  k  Redf.  Neg.  4th  ed.  ^  705;  Pe- 
kin  v.  McMahon,  154  111.  141,  27  L.  R.  A. 
206;  McDonald  v.  Union  P,  R.  Co,  42  Fed. 
Rep.  582;  Bishop  v.  Union  R,  Co,  14  R.  I. 
314,  51  Am.  Rep.  386. 

There  can  be  no  contributory  negligence 
by  children  of  tender  years. 

Beach,  Contrib.  Neg.  §  136;  Lynch  v.  Nur- 
din,  L.  R.  1  Q.  B.  Div.  29 ;  Hughes  v.  Macfie, 
2  Hurlst.  &  C.  744;  Mangan  v.  After  ton,  L. 
R.  1  Exch.  239 ;  Clark  v.  Chambers,  L.  R.  3 
Q.  B.  Div.  327;  Sioux  City  d  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745;  Birge  v. 
Gardiner,  19  Conn.  507,  50  Am.  Dec.  261; 
Mackey  v.  Vicksburg,  64  Miss.  777. 

Negligence  cannot  ordinarily  be  imputed 
to  a  chnd  of  the  age  of  six  years,  for  it 
would  not  be  presumed  of  sufficient  capacity 
or  discretion  to  understand  the  danger  of 
getting  on  and  off  street-railway  cars  and 
to  guard  against  it. 

Buck  v.  People's  Street  R.  Electric  Light 
d  P.  Co.  46  Mo.  App.  555;  Pittsburg,  A.  d 
M.  Pass,  R.  Co,  V.  Caldwell,  74  Pa.  421; 
Dicken  v.  Liverpool  Salt  d  Coal  Co,  41  W. 
Va.  512;  Gunn  v.  Ohio  River  R,  Co.  36  W. 
Va.  168;  Mackey  v.  Vicksburg,  64  Miss. 
782;  Hydraulic  Works  Co.  v.  Orr,  83  Pa. 
335. 

Placing  a  dangerous  excavation  in  public 
43  L.  R.  A. 


streets  or  grounds,  or  on  the  edge  of  such 
ground,  and  keeping  such  excavation  or  dan- 
gerous pool  of  water  unguarded  and  unpro- 
tected, IS  negligence. 

Barthold  v.  Philadelphia,  154  Pa.  109. 

A  public  square  or  common  is  a  highway, 
but  not  for  vehicles. 

2  Dill.  Mun.  Corp.  $  646  (509  and  notes). 

The  city  of  Wheeling  is  liable  in  this  case, 
although  it  is  a  municipal  corporation. 

Clark  V.  Manchester,  62  N,  H.  577 ;  Brown 
V.  Guyandotte,  34  W.  Va.  299,  11  L.  R.  A. 
121;  2  Dill.  Mun.  Corp.  $  906  (1024,  1026)  ; 
Watkins  v.  Preston  County  Ct.  30  W.  Va. 
002;  Gibson  v.  Huntington,  38  W.  Va.  178, 
22  L.  R.  A.  561 ;  Wilson  v.  Wheeling,  19  W. 
Va.  331,  42  Am.  Rep.  780;  Chapman  v.  Mil- 
ton, 31  W.  Va.  385. 

The  neglect  of  the  city  was  the  proximate 
cause  of  the  accident  in  the  case  at  bar. 

Louisiana  Mut,  Ins,  Co,  v.  Tweed,  7  Wall. 
52,  19  L.  ed.  67. 

Reasonable  care  should  be  taken  to  pre- 
vent injury  to  children  likely  to  enter  upon 
private  premises  and  be  injured. 

Coppner  v.  Pennsylvania  Co.  12  111.  App. 
600;  Ferguson  y.  Columbus  d  R,R.Co.75  Ga. 
037;  Whirley  v.  Whiteman,  1  Head,  610; 
Nashville  d  C.  R.  Co,  v.  Carroll,  6  Heisk. 
347 ;  Branson  v.  Labrot,  81  Ky.  038,  50  Am. 
Rep.  193;  Powers  v.  Harlow,  53  Mich.  507, 
51  Am.  Rep.  154;  Gunn  v.  Ohio  River  R.  Co. 
30  W.  Va.  173;  Raines  v.  Chesapeake  d  0. 
R.  Co,  39  W.  Va.  50,  24  L.  R.  A.  226. 

Messrs.  Frank  W.  Neabitt  and  Henrj 
M.  Rvaaell,  for  defendant  in  error: 

The  question  of  negligence  was  a  question 
for  the  court,  and  if  the  evidence  of  the 
plaintiff  failed  to  show  negligence,  it  was 
proper  for  the  court  to  exclude  it. 

Klinker  v.  Wheeling  Steel  d  I.  Co.  43  W. 
Va.  219;  Reese  v.  Wheeling  d  E.  G.  R.  Co. 
42  W.  Va.  333. 

In  cases  in  which  streets  are  not  involved 
the  burden  of  proving  negligence,  and  of 
proving  the  elements  of  negligence,  is  upon 
the  plaintiff. 

Gibson  V.  Huntington,  38  W.  Va.  177,  22 
L.  R.  A.  561. 

It  is  necessary  for  the  plaintiff  to  show 
that  the  particular  act  of  negligence  was  the 
proximate  cau^e  of  the  accident. 

Gunn  V.  Ohio  River  R.  Co.  36  W.  Va.  166. 

If  this  inclosure  containing  the  reservoir 
had  been  instead  an  open  street,  the  city 
could  only  have  been  held  bound  to  keep  it  in 
a  reasonably  safe  condition. 

Van  Pelt  v.  Clarksburg,  42  W.  Va.  218. 

Defendant  did  not  owe  any  duty  which  it 
had  failed  to  perform. 

Woolwine  v.  Chesapeake  d  0.  R.  Co.  36 
W.  Va.  329,  16  L.  R.  A.  271 ;  Poling  v.  Ohio 
River  R.  Co,  38  W.  Va.  645,  24  L.  R.  A.  215; 
Dicken  v.  Liverpool  Salt  d  Cool  Co.  41  W. 
Va.  51  i;  Clark  v.  Manchester,  02  N.  H.  577; 
Grindley  v.  McKechnie,  103  Mass.  494 ;  Mur- 
phy V.  Brooklyn,  118  N.  Y.  575;  iUllespie  v. 
McGowan,  100  Pa.  144,  45  Am.  Rep.  365; 
Benson  v.  Baltimore  Traction  Co,  77  Md. 
535,  20  L.  R.  A.  714;  Mergenthaler  v.  Kirby, 
79  Md.  182;  Charlebois  v.  Gogebic  d  M, 
River  R,  Co.  91  Mich.  59;  Hargreaves  v. 
Deacon,  25  Mich.  1 ;  Moran  v.  PuUman  Pal- 
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aoe  Car  Co.  134  Mo.  641,  33  L.  R.  A.  755; 
Overholt  v.  Vieths,  93  Mo.  422;  Klix  v. 
Nieman,  68  Wia.  271,  60  Am.  Rep,  864;  Dob- 
bins V.  Miasouri,  K.  d  T.  R,  Co,  91  Tex.  60, 
38  L.  R.  A.  573;  Richards  v.  Connell,  45  Neb. 
467. 

The  Turntable  Cases  are  not  applicable. 

Peters  v.  Boioman,  115  Cal.  <^45-;  Dobbins 
V.  Missouri,  K.  d  T,  R,  Co,  91  Tex.  60,  38  L. 
R.  A.  573;  Richards  v.  Connell,  45  Neb.  467 ; 
Overholt  v.  Yieths,  93  Mo.  422;  Klim  v.  HHe- 
man,  68  Wis.  271,  60  Am.  Rep.  354. 

The  Turntable  Cases  are  not  good  law. 

Dicken  v.  Liverpool  Salt  d  Coal  Co.  41  W. 
Va.  611;  Missouri,  K.  d  T.  R,  Co.  v.  Ed- 
ivards,  90  Tex.  66,  32  L.  R.  A.  826;  Dobbins 
V.  Missouri,  K,  d  T.  R,  Co.  91  Tex.  60,  38  L, 
R.  A.  673;  Chicago,  K.  d  W.  R.  Co.  v.  Bock- 
oven,  63  Kan.  279 ;  Barney  v.  Haunibal  d  8t. 
J.  R.  Co.  126  Mo.  372,  26  L.  R.  A.  347 ;  WaUh 
V.  Fitchburg  R.  Co.  145  N.  Y.  301.  27  L.  R. 
A.  724;  Peters  v.  Bowman,  116  Cal.  346. 

There  are  a  number  of  cases  which,  while 
not  involving  pools  of  water,  do  involve  facts 
and  circumstances  which  are  not  to  be  dis- 
tinguished in  principle  from  the  case  at  bar, 
and  which  therefore  will  be  found  of  value. 

Qay  V.  Essex  Electric  Street  R.  Co.  159 
Mass.  238,  21  L.  R.  A.  448;  Missouri,  K.  d 
T.  R.  Co.  V.  Edwards,  90  Tex.  66,  32  L.  R.  A. 
826;  Talty  v.  Atlantic,  92  Iowa,  135;  Chica- 
go, K.  d  W.  R.  Co.  V.  Bockoven,  63  Kan.  279; 
O'Connor  v.  Illinois  C.  R.  Co.  44  La.  Ann. 
339;  Ratte  v.  Dawson,  60  Minn.  460;  Bar- 
ney V.  Hannibal  d  8t.  J.  R.  Co.  126  Mo.  372, 
26  L.  R.  A.  847;  Vanderbeck  v.  Hendry,  34 
N.  J.  L.  467 ;  Clark  v.  Richmond,  83  Va.  355. 

Brannon,  P.',  delivered  the  opinion  of  the 
court: 

Sarah  Ritz,  a  child  of  less  than  five  years, 
was  drowned  in  a  reservoir  maintained  by 
the  city  of  Wheeling  to  furnish  water  for 
public  use,  and  the  administrator  brought 
action  against  the  city,  and  upon  the  trial 
the  court  excluded  the  whole  of  the  plain- 
tiff's evidence  from  the  jury  as  insufficient  to 
warrant  a  verdict,  and  directed  the  jury  to 
find  for  the  defendant,  and  upon  such  a  ver- 
dict g^ve  judgment  for  defendant,  and  the 
plaintiff  appeals.  The  case  is  not  one  in- 
volving credibility  of  witnesses,  or  weight 
of  evidence,  or  the  proper  inferences  and  de- 
ductions from  evidence,  which  are  matters 
proper  for  the  consideration  of  a  jury;  for 
the  material  facts  of  the  case  are  undisputed, 
and  the  case  presents  simply  the  question  of 
law  whether,  upon  the  facts,  a  liability  rests 
on  the  city.  The  question  is.  Was  the  city 
guilty  of  negligence T  Negligence  is  most  fre- 
quently a  question  of  mixed  law  and  fact, 
proper  to  go  before  a  jury;  but,  where  the 
facts  are  such  that  ordinarily  men  will  not 
differ  about  their  effect  in  not  showing  neg- 
ligence, it  becomes  a  question  of  law  for  the 
court,  not  one  of  fact  lor  the  jury,  and,  if  the 
evidence  is  not  colorably  sufficient  to  show 
negligence,  the  court  ought  to  take  the  case 
from  the  jury  and  direct  a  verdict  against 
the  plaintiff.  When  the  evidence  is  so  clear- 
ly deficient  as  to  give  no  support  to  a  verdict 
for  plaintiff,  if  rendered,  the  evidence  should 
be   excluded   from    the    jury.     Klinkler   v. 
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Wheeling  Steel  d  I.  Co.  43  W.  Va.  219;  1 
Shearm.  &  Redf.  Neg.  2d  ed.  §  66.  Where  the 
case  turns  on  the  weight  and  effect  of 
the  evidence  in  proving  or  not  proving 
facts  necessary  to  support  the  action,  and 
the  evidence  appreciably  goes  to  prove  such 
facts,  it  ought  to  go  to  the  jui*y,  as  a  ver- 
dict upon  such  evidence  gives  it  a  force  which 
it  might  not  have  with  the  judge  before  ver- 
dict, and  fortifies  his  case  mor#  against  the 
action  of  the  court,  as  the  court  cannot  set 
the  verdict  aside  unless  plainly  and  decidedly 
contrary  to  or  without  evidence;  but  where 
the  case  is  not  such,  but  one  of  undisputed 
or  indisputable  facts,  leaving  it  only  a  mat- 
ter of  law  whether  the  facts  show  a  liability 
on  the  defendant,  the  court  should  take  the 
case  from  the  jury,  and  direct  a  verdict,  if 
the  evidence  shows  no  case  for  the  plaintiff, 
because,  if  there  were  a  verdict  for  him,  it 
would  be  a  finding  against  law,  and  the  court 
always  annuls  a  veraict  against  law  upon  con- 
cedea  or  indisputable  facts.  It  is  different, 
then,  from  a  motion  for  a  new  trial,  where 
the  verdict  rests  on  the  credibility  of  wit- 
nesses or  the  weight  and  effect  of  evidence. 
Gi-ayson's  Case,  6  Gratt.  712;  Poling  y.  Ohio 
River  R.  Co.  38  W.  Va.  646,  24  L.  R.  A.  215 
(point  8).  Likely  this  distinction  is  not  al- 
ways thought  of.  Plainly,  if  the  court  does 
right  in  excluding  the  evidence,  it  commits 
no  error  in  directing  a  verdict,  as  such  a  ver- 
dict is  the  inevitable  consequence  of  such  ex- 
clusion. There  cannot  then  be  any  different 
verdict. 

Let  us  see,  then,  whether  the  citjr  is  liable. 
In  maintaining  the  reservoir,  the  city  was  en- 

faged  in  a  lawful  act,  within  its  power  and 
uty  as  a  municipal  corporation, — a  govern- 
mental act;  and  I  do  not  see,  in  the  absence 
of  a  statute  imposing  liability,  if  an  open 
question,  how  it  could  be  held  liable,  even  if 
guilty  of  negligence,  under  the  principle 
stated  in  Broum  v.  Guyandotte,  34  W.  Va. 
299,  11  L.  R.  A.  121,  and  1  Beach,  Pub.  Corp. 
$  749:  "Where  a  city,  under  the  authority 
of  a  general  law,  undertakes  a  work  for  the 
sole  use  and  benefit  of  the  public,  it  is  not 
liable  for  an  injury  caused  by  the  negligent 
or  defective  performance  of  such  work  by  its 
agents  or  servants,  unless  some  statute,  eith- 
er directly  or  by  implication,  ffives  a  private 
remedy  for  such  injury.  This  rule  has 
been  applied  aeainst  a  traveler  injured 
by  negligent  blasting  while  excavating 
the  foundation  of  a  public  schoolhouse, 
and  against  a  child  injured  by  reason  of 
an  unsafe  staircase  of  a  schoolhouse, 
and  a  dangerous  excavation  in  a  school- 
house  yard.  The  same  rule  has  been  ap- 
plied in  favor  of  cities  in  respect  to  town 
house  and  courthouses,  and  in  respect  to  pub- 
lic grounds,  like  Boston  Common.  And  it 
makes  no  material  difference,  in  the  applica- 
tion of  the  rule,  whether  the  injury  is  caused 
by  a  negligent  act  done  in  the  direct  perform- 
ance of  the  public  work,"  or  is  received  after 
the  completion  of  the  work.  You  cannot  sue 
the  state  for  such  cause,  unless  it  granted 
remedy.  Why  sue  a  city  when  performing  a 
governmental  function?  One  citizen  is  as 
much  ^lilty  of  negligence  as  are  others;  all 
are  guilty  alike.    Contrary  doctrine  holds  a 


1898. 


RiTZ  T.  Wheeling. 


151 


ci^  liable  as  if  an  indiyidual  engaged  in 
private  work  for  private  ends.  But  most 
authorities  oppose  tnis  view.  The  law  seems 
to  be  that  a  city  or  town,  in  the  use  of  its 
property,  though  for  purely  public  purposes, 
is  liable  for  negligence  as  private  owners. 
Gibwn  V.  Huntington,  38  W.  Va.  177,  22  L. 
R.  A.  561 ;  2  Dill.  Mun.  Corp.  §  9S5;  16  Am. 
&  £ng.  Enc.  Law,  pp.  1141,  1149,  1155.  But 
those  authorities  hold  that,  to  malce  a  munic- 
ipal  corporation  liable  for  injury  received 
from  its  use  of  its  property,  n^ligence  must 
'be  shown.  Thus  we  encounter  in  this  case 
the  question  whether  the  city  was  guilty  of 
negligence  to  which  we  can  attribute  the 
^eath  of  the  little  girl.  There  can  be  no 
ii<^ligence  charged  upon  a  person  unless  he 
rests  under  a  duty  to  the  person  complain- 
ing of  damage  at  his  hands;  for  if  there  is  no 
duty  violated,  though  there  may  be  grave 
^iamage  befalling  the  complaining  party,  he 
has  no  ground  of  action.  It  is  a  case  denom- 
inated m  law  as  damnum  absque  injuria, — 
damage  done,  but  without  violation  of  a 
right  in  the  injured  party;  a  misfortune  un- 
accomj^anied  by  a  breach  of  duty  by  the 
party  inflicting  the  injury.  Shearm.  k  Redf. 
>^eg.  §8.  The  re.<tervoir  and  the  land  contain- 
ing it  were  the  private  property  of  the  city, 
used,  not  as  a  park  or  place  of  public  resort 
or  common,  but  only  for  reservoir  purposes. 
"The  child  was  h  trespasser,  if  you  can  say  a 
child  can  be  a  trespasser.  It  was  a  tres- 
passer, in  legal  sense ;  that  is,  it  was  on  this 
property  without  riffht.  The  city  was  not 
bound  to  watch  it.  It  could  not  be  liable  to 
it  only  for  wilful  or  wanton  injury.  I 
would,  as  an  original  question,  hold  that  the 
law  testing  this  case  is  laid  down  in  1  Beach, 
Pub.  Corp.  §  764,  as  follows :  "A  municipal 
-corporation  is  not  liable  to  a  trespasser  who 
ffoes,  without  license  or  invitation,  upon  its 
land,  though  unmolested,  for  mere  pleasure 
or  to  fpraXitj  curiosity,  and  there  meets  with 
an  injury  through  the  corporation's  negli- 

fent  management  of  its  property;  and  no 
istinction  is  made  in  favor  of  an  infant 
^hild  so  receiving  an  injury.  In  such  a  case 
the  municipality  owes  no  special  duty  to  a 
child  straying  from  its  parents,  and  the  duty 
■ot  protecting  it  is  not  shifted  from  its  pa- 
rents to  the  municipality  because  it  chances 
to  escape  from  their  care.  This  is  the  gen- 
-cral  rule  applicable  to  those  who  trespass  on 
private  lands,  and  there  is  no  reason  why 
municipal  corporations  should  not  have  the 
benefit  of  it;  but,  of  course,  it  has  no  appli- 
<»tion  to  public  highways,  where  all  have  a 
right  to  be." 

I  repeat,  this  is  so,  because  no  legal  duty 
rests  on  the  corporation.  Our  own  cases  sus- 
tain the  doctrine  of  immunity  where  there  is 
po  duty  placed  by  the  law  upon  the  party 
sought  to  be  charged  with  damages.  By  rea- 
aon  of  this  doctrine,  the  case  of  Woolwine  v. 
Chesapeake  d  0.  R.  Co,  36  W.  Va.  329,  16  L. 
K.  A.  271,  denied  relief  to  a  man  who  visited 
nfc  telegraph  ofiice  kept  by  a  railroad  company 
to  make  a  call  of  friendship  on  the  operator, 
and  was  injured  by  negligence  of  tne  rail- 
road's servants.  And  by  reason  of  this  doc- 
trine, in  Poling  v.  Ohio  Rivei-  R.  Co,  38  W. 
Ta.  645,  24  L.  R.  A.  215,  no  damages  were 
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conceded  for  the  death  of  a  person  standing 
on  the  railroad  grounds,  ana  killed  by  rea- 
son of  a  defective  apparatus  used  to  catch 
mail  from  a  passing  train.  And  by  reason 
of  the  same  doctrine,  in  Dicken  v.  Liverpool 
Salt  do, Coal  Co,  41  W.  Va.  511,  recovery  was 
denied  for  the  injury  of  a  little  child 
crippled  by  a  ear  while  on  a  train  road  of  a 
salt  company.  Such  must  be  the  ruling  as 
lon^  as  private  ownership  in  property  is  rec- 
ognized, as  to  hold  otherwise  would  detract 
from  the  lawful  dominion  of  a  man  over  his 
own  property,  and  contravene  the  canon 
of  property  expressed  in  the  Dicken  Case, 
that  '*a  party  who  is  using  his  own  propertv 
in  a  lawful  way  cannot  be  guilt^  of  a  breach 
of  duty  to  anyone." 

These  cases  of  our  own  decide  the  case 
against  the  plaintiff,  but  the  importance  of 
the  case  and  briefs  of  counsel  justify  refer- 
ence to  other  states.  In  Clark  v.  Manchea- 
ter,  62  N.  H.  577,  a  child  of  four  years  was 
drowned  in  a  reservoir  which  had  once  been 
used  by  a  city,  but  its  use  had  ceased,  the 
fence  was  removed,  it  was  partly  filled  un, 
and  but  a  portion  yet  had  water  in  it.  Chil- 
dren played  there.  A  field  was  near  by, 
where  ball  playing  and  other  amusements 
went  on.    The  child,  while  passing  along  a 

Sath  at  the  reservoir,  fell  into  it.  It  was 
eld  that  the  city  was  not,  without  a  statute, 
liable  for  neglect  of  a  public  corporate  duty, 
and  that  the  city  owed  no  duty  to  one  going 
upon  its  land  for  pleasure  or  curiosity,  un- 
less the  negligence  oe  so  ffross  as  to  amount 
to  a  wanton  infiiction  of  injuij,  and  that  no 
distinction  is  made  in  favor  of  an  infant.  In 
Orindley  v.  McKechnie,  163  Mass.  494,  a  city 
kept  a  sewer,  and  by  it  a  hole  had  been 
formed  bv  the  action  of  the  water,  and  was 
filled  with  water,  the  hc^e  being  50  feet  from 
the  street,  along  which  was  a  fence,  and  some 
boards  had  been  torn  from  it,  and  a  path  led 
from  this  opening  to  the  sewer.  A  child 
went  through  this  opening,  along  the  path,  to 
the  sewer,  and  was  drowned.  It  was  held 
that  the  city  owed  no  duty  to  the  child  to 
keep  the  sewer  or  hole  in  safe  condition,  and 
was  not  liable  in  damages.  Similar  deci- 
sions, based  on  principles  above  stated,  are 
tfi  be  found  in  Murphy  v.  Brooklyn,  118  N.  Y. 
576 ;  Qillespie  v.  McQowan,  100  Pa.  144,  45 
Am.  Rep.  365 ;  Benson  v.  Baltimore  Traction 
Co.  77  Md.  536,  20  L.  R.  A.  714;  Charlebois 
V.  Goebio  d  M.  River  R.  Co,  91  Mich.  69; 
Moran  v.  Pullman  Palace  Car  Co,  IM  Mo. 
641,  33  L.  R.  A.  755;  Overholt  v.  Vieths,  93 
Mo.  422;  Kliw  v.  Nieman,  68  Wis.  271,  6^ 
Am.  Rep.  864;  Dobbins  v.  Missonriy  K.  d  T. 
R,  Co.  91  Tex.  60,  38  L.  R.  A.  673 ;  Richards 
V.  Connelly  45  Neb.  467;  Omaha  v.  Boumian, 
52  Neb.  293,  40  L.  R.  A.  531 ;  Peters  v.  Bow- 
man, 115  Cal.  345.  They  are  cases  of  small 
children  drowning  in  reservoirs  or  pools  of 
water,  in  most  instances  unprotected  by 
fence,  whereas  in  this  instance  the  reservoir 
was  well  fenced.  Those  cases  are  apposite 
to  this  in  similarity  of  source  of  injury  and 
character  of  the  persons  injured.  Many 
cases  may  be  citea  of  injury  from  other 
causes  to  persons  on  ffround  occu{>ied  by  oth- 
ers. They  involve  the  same  principle,  re- 
gardless of  different  cause  of  injury;   that 
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is,  that  the  owner  of  the  ground  owed  no 
duty  to  one  having  no  legal  right  to  be  upon 
the  ground.  Recovery  was  refused  in  Gay 
V.  Essex  Electric  Street  R.  Co,  159  Mass. 
238,  21  L.  R.  A.  448,  to  a  boy.  ten  years  old, 
who  went  on  a  car  unlawfully  standing  in  a 
street,  and  was  injured  by  a  recoiling  brake 
not  properly  fastened.  It  was  said  that,  if 
standing  on  the  company's  ground,  it  would 
be  most  clear  that  the  company  would  not  be 
liable;  and,  as  it  was,  the  court  said  that  the 
defendant  was  not  liable.  In  Missouri,  K.  d 
T.  R.  Co,  V.  Edwards,  90  Tex.  65,  32  L.  R.  A. 
825,  an  eight-year-old  child  in  a  lot  of  the 
company  open  on  one  side  was  crushed  by  a 
pile  of  plank  improperly  piled.  In  Talty  v. 
Atlantic,  92  Iowa,  136,  child  was  injured  by 
going  down  path  from  street,  and  crushed 
while  digging  sand,  by  a  bank  caving.  It  was 
held  that  the  city  was  not  bound  to  fence  the 
path.  In  O'Connor  v.  Illinois  C.  R.  Co.  44 
La.  Ann.  339,  children  usually  played  in  a 
block  with  openings  in  fence  and  one  of  seven 
years  was  injured.  In  Chicago,  K.  d  W.  R, 
Co,  V.  Bockoven,  53  Kan.  279,  a  child  of  five 
years  was  killed  while  swinging,  by  a  falling 
gate,  which  was  defective  and  dangerous.  In 
Ratte  Y.  Datcson,  60  Minn.  460,  a  child  of 
three  years  was  playing  in  a  pit  caused  by 
taking  out  sand,  and  wholly  unguarded,  in 
a  vacant  lot,  and  was  killed  by  a  falling  em- 
bankment left  in  dangerous  condition.  Chil- 
dren usually  played  in  the  sand,  as  it  was 
attractive  to  them.  It  was  held  there  could 
be  no  recovery,  as  there  was  no  duty  on  the 
owner  to  keep  his  premises  safe.  In  Barney 
V.  Hannibal  d  8t.  J.  R.  Co,  126  Mo.  372,  the 
railroad  owned  a  yard  not  fenced,  where 
children  went  to  play,  and  one  of  six  years 
jumped  on  a  train  and  was  injured.  Held 
no  duty  to  the  child  was  on  the  company.  In 
Vcmderheok  v.  Hendry,  34  N.  J.  L.  467,  de- 
fendant owned  a  board  yard  in  a  populous 
part  of  city,  frequented  by  children,  and  a 
child  injured  b^  a  falling  pile  of  lumber,  not 
in  safe  condition,  was  denied  recovery,  be- 
cause no  duty  as  to  the  child  rested  on  the 
defendant  to  pile  the  plank  properly.  In 
Clark  V.  Richmond,  83  Va.  356,  the  city  had 
made  excavation  on  land  of  another,  who  had 
erected  a  wall  along  the  street,  and  a  child  of 
six  years  walked  on  the  wall,  and  fell  into 
the  pit.  The  court  said  the  city  owed  him 
no  duty,  as  he  went  upon  property  where 
there  was  no  duty  owing  him.  McOuiness 
V.  Bwtler,  159  Mass.  233,  denied  relief  to  a 
child  injured  by  pulling  upon  himself  a  slab 
•left  by  the  owner  leaning  against  his  shop, 
one  end  in  the  street  and  the  top  a  few  inches 
inside  his  line. 

But  it  is  contended  that,  while  this  doc- 
trine that  no  dut^  lies  upon  the  owner  of 
property  to  keep  it  in  sate  condition  as  to 
trespasser  applies  to  persons  who  have  at- 
tained years  of  discretion,  the  case  is  wholly 
different  as  to  children  of  tender  years ;  that 
as  to  them  the  owner  cannot  use  the  property 
as  he  chooses,  but  must  so  use  it  as  not  to  in- 
jure them.  Perhaps  this  is  stating  the  po- 
sition of  plaintiff's  counsel  too  broadly.  The 
position  IS  that  the  owner  cannot  erect  or 
continue  on  his  property  any  strupture,  es- 
tablishment,  or  machinery  that  is   at  the' 
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same  time  in  dangerous  condition,  and  cal* 
culated  to  attract  and  allure  young  children 
to  it.     It  must  be  both  to  sus^in  a  recovery. 
This  position  is  sought  to  be  supported  by 
what  are  called  ihe**Tumtqhle  Cases"  (Siou» 
City  d  P.  R,  Co.  V.  Stout,  17  Wall.  667,  21 
L.  ed.  745,  and  other  cases  following  it) .    In 
that  case  a  boy  was  injured  while  playing  in 
a  railroad  turntable  left  unlodced,  and  was 
allowed  a  recovery.     The  case  is  most  unsat- 
isfactoiy.     The    opinion    is    not    clear.     It 
seems  to  go  upon  the  idea,  as  an  dement  of 
decision,   that  to  deny  a   recovery   it  wa»> 
necessary  to  impute  contributory  negligence 
to  a  child;  whereas  the  matter  m  that  case- 
did  not,  nor  does  it  in  this  case,  involve  con- 
tributory negligence,  which  is  foreign  to  our 
question,  which  question  is  whether  the  de- 
fendant owes  duty  to  a  child  wandering  upon 
the  defendant's  premises  and  injured  by  its 
lawful  works.    And  in  the  Stout  Case  the 
real  point  of  the  decision  is  that  the  case 
should  have  gone  to  the  jury,  rather  than  a 
flat  decision  of  defendant's  liability,  though 
I  do  not  say  it  was  not  involved.    But^e 
Stout  Case,  if  carried  to,  the  length  to  which 
it  is  sought  to  be  carried,  would  exact  of  every 
property    owner    the   utmost   watchfulness^ 
vigilance,  and  expenditure  to  guard  against 
hurt  to  children,  else  he  would  be  every  mo- 
ment in  danger  of  ruinous  damages.     It  at- 
tacks the  right  of  free  use  of  one's  property 
in  lawful   business.     A   railroad   liable   be- 
cause it  happened  to  leave  a  turntable  un- 
locked, as  turntables  often  are,  on  its  own 
track, — a  necessary  appliance  in   a  lawful 
business!     Ought  a  farmer  be  liable  for  fail- 
ing to  put  a  picket  fence  around  his  pond 
necessary  for  his  cattle?     If  he  does  not, 
some  little  boy  will  climb  the  fence  into  the 
farmer's  field,  drown  in  the  pond,  and  sue 
the  farmer,  on  the  same  principle.    The  dam 
that  contains  water  to  turn  the  mill  wheel, 
having  a  path  around  it  shaded  with  wil- 
lows, 18  very  alluring  to  the  child  and  the 
man.     Must  the  miller  inclose  it?  The  canal, 
with  its  towpath  and  frogs,  ia  very  attract- 
ive to  the  little  boy  or  girl,  and  dangerous, 
too.     If  a  child  drown  in  it,  is  the  company 
liable?     How  many  more  instances  of  things 
useful  in  lawful  business,  and  withal  very 
attractive  to  children,  and  very  dangerous, 
might  be  put?    And  the  rule  contended  for 
eays  that,  if  the  thing  causing  the  injury  be 
attractive  or  seductive,  the  liability  attends 
it.     How  many  things  are,  or  may  be,  so  to 
children  ?  "A  child's  will  is  the  wind's  will.**" 
Almost  everything  will  attract  some  diild. 
The  pretty  horse,  or  the  bright  red  mowing^ 
machine,  or  the  pond  in  the  farmer's  fiel^ 
the  millpond,  canal,  the  railroad  cars,  the 
moving  carriage  in  the  street,  electric  works, 
and  infinite  other  things,  attract  the  child 
as  well   as  the  city's  reservoir.    To  what 
things  is  the  rule  to  be  limited?    And  where 
will  not  the  curiosity,  the  thoughtlessness, 
and  the  agile  feet  of  the  truant  boy  carry 
him?     He  climbs  into  the  high  barn  and  the 
high    cherry    tree.     Are    they,    too,    to    be 
watched  and  guarded  against  him?    As  was 
well  said  in  Oillespie  v.  McOowan,  100  Pa. 
144,   46   Am.   Rep.   365,   this    rule   'Voold 
charge  the  duty  of  the  protection  of  childrai 
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upon  every  member  of  the  community  except 
their  parents."  A  very  onerous  duty! 
yolan  V.  -Vetr  York,  y,  U,  d  E,  R,  Co.  63 
Conn.  462,  holds  that  the  same  precautions 
by  property  owners  apply  to  infants  and 
adults.    ' 

I  am  guilty  of  no  undue  assumption  in  con- 
demning the  Stout  Case,  as  it  has  received 
in  some  courts,  the  most  eminent  in  the  land, 
open  condemnation,  and  in  others  criticism 
tantamount  to  condemnation;  and  some 
vrhich  followed  it  limit  its  application  to  its 
facts  or  desire  to  recant.  WaUh  v.  Fitoh- 
hurg  R,  Co.  145  N.  Y.  301,  27  L.  R.  A.  724; 
Frost  V.  Eastern  R.  Co.  64  N.  H,  220;  Dan- 
iels V.  yeu?  York  d  N.  E.  R.  Co.  154  Mass. 
S49,  13  L.  R.  A.  248;  Barney  v.  llannibal  d 
Si.  J.  R.  Co.  126  Mo.  372,  26  L.  R.  A.  847 ; 
MUs€Puri,  K.  d  T.  R.  Co.  v.  Edwards,  90  Tex. 
65,  32  L.  R.  A.  825 ;  Dobbins  v.  Missouri,  K. 
d  T.  R.  Co.  91  Tex.  60,  38  L.  R.  A.  573; 
Chicago,  K.  d  W.  R.  Co.  v.  Bookoven,  53 
Kan.  279;  Peters  v.  Bownum,  115  Cal.  345; 
Catlett  T.  St.  Louis,  I.  M.  d  8.  R.  Co.  57  Ark. 
461 ;  Bishop  ▼.  Union  R.  Co.  14  R.  I.  320,  51 
Am.  Rep.  386. 

Here  I  may  Htly  add  that  the  cases  cited 
denying  recovery  were  cases  of  inf%nt<i  of 
tender  years.'  Are  they  all  wron>;,  runninr; 
through  so  many  years?  Is  our  own  Ihckcn 
Case  wrong  T  And  the  Woolwine  and  Poling 
Vases f  Another  reason  agaiubt  applying 
the  Stout  Case  to  mulct  the  city  of  Wheel- 
ing in  damages  is  that,  as  often  construed, 
that  case  only  applies  to  "dangerous  ma- 
chinery." Several  courts  which  followed  it 
hare  since  said  it  ought  to  be  limited  to  its 
particular  facts.  Whether  the  distinction 
between  "dangerous  machinery"  and  other 
means  of  injury  be  clear  or  not,  several 
oourts  and  text-writers  have  made  it.  Rail- 
load  cars  held  not  such  "dangerous  ma- 
chines." Barney  v.  Hannibal  d  8l.  J.  R.  Co. 
126  Mo.  372,  26  L.  R.  A.  847 ;  Catlett  v.  St. 
Louis,  I.  M.  d  S.  R.  Co.  67  Ark.  461.  Cars  are 
attractive  to  children,  but  the  law  does  not 
require  a  guard  to  keep  children  from  stand- 
ing cars.  Chicago  d  A.  R.  Co.  v.  McLaugh- 
lin, 47  111.  265. 

Now,  I  do  not  suppose  this  reservoir  of  the 
city  would  come  unaer  the  head  of  "danger- 
oub  machinery."  If  so,  what  structure  or  es- 
ts'blishment  might  not?  At  any  rate,  if 
that  is  "dangerous  machinery,"  hundreds  of 
necessary  things  would  fall  under  this  head 
of  liability  not  heretofore  regarded  as  dan- 
serous  ana  attractive  to  children,  and  great- 
ly endanger  the  maintenance  of  many  things 
necessary  in  life  and  business,  and  be  an 
enormous  burden  to  guard  and  watch  with 
never  sleeping  eyes.  Strange  to  me  the  idea 
that  such  a  reservoir  can  be  made  to  come 
under  this  rule.  And  I  say  thai  the  reser- 
voir is  not  "dangerous"  in  that  sense.  And 
I  say,  with  yet  greater  confidence,  that  it  is 
not  specially  "attractive"  in  that  sense.  If 
not,  there  can  be  no  recovery  in  this  case;  for 
on  that  narrow  ground  the  t^ase  hinges. 
Hence  the  Stout  Case  does  not  apply. 

But  a  most  important  matter  is,  What  is 
the  negligence  claimed  to  sustain  this  action  ? 
It  is  &at  there  was  a  gate  of  entry-  into  the 
inclosnre  containing  the  reservoir,  which  was 
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sometimes  open,  and  that  there  was  an  oTten- 
ing  under  the  picket  fence  several  feet  deep 
to  allow  water  coming  into  the  reservoir  in- 
closure  from  the  hill  above,  from  rain,  to 
pass  out  so  as  to  keep  it  from  entering  the 
reservoir  and  polluting  its  water  The  res- 
ervoir was  inclosed  with  a  high,  strong 
picket  fence.  It  does  not  appear  how  the 
child  entered  the  indosure,  but  likely 
through  the  opening  under  the  fence.  Now 
most  of  the  cases  above  will  show  that 
the  city  was  not  bound  to  fence,  but  it  did 
securely  fence,  the  reservoir.  It  adopted  a 
reasonable  precaution,  and  did  all  that  rea- 
sonable care  would  exact.  Do  the  gate  and 
drain,  things  indispensable,  convict  the  city 
of  want  of  ordinary  care  or  gross  negligence? 
Surely  not.  The  place  was  reasonably  safe. 
Though  people  and  children  did  sometimes 
go  upon  the  city  land  containing  the  reser- 
voir, and  along  the  narrow  path  along  the 
fence  on  the  east  side  over  trie  high,  steep 
ground,  almost  a  precipice  of  hundreds  of 
feet,  to  watch  games  of  baseball  in  a  field  be- 
low, yet  there  was  no  invitation  by  the  city 
to  do  so.  The  place  was  uninviting  and  dan- 
gerous, and  there  was  no  ground  for  the  city 
to  anticipate  that  parents  would  allow  their 
children  there,  on  very  dangerous  ground,  or 
that  one  would  crawl  under  the  fence, 
through  this  single  necessary  opening.  The 
city  used  all  due  precaution.  This  opening 
was  at  the  remote  end  of  the  indosure,  away 
from  houses  a  considerable  distance,  and  at 
the  end  of  the  path.  The  path  was  along 
.the  fence,  was  only  2  feet  wiae,  and  very  close 
to  the  fence,  and  the  whole  space  between  the 
fence  and  precipice  was  only  that  width, — a 
path,  not  a  highway,  and  unlikely  to  invite 
people.  It  was  not  bound  to  use  the  utmost 
possible  care  to  guard  infallibly  against  all 

foRsible  accidents.  In  Cfavin  v.  Chicago,  97 
11.  66,  37  Am.  Rep.  99,  it  was  held  that  the 
city  must  keep  a  bridge  in  a  reasonably  safe 
condition,  and  that,  though  it  could  be  made 
to  be  free  from  accident  to  playing  children, 
yet  it  was  not  bound  to  so  construct  it  as 
to  be  safe  for  children  playing  upon  and 
around  it,  or  place  guards  or  mechanical 
contrivances  to  Keep  children  off  the  bridge. 
An  owner  is  not  required  to  provide  against 
remote  and  improbable  injuries  to  trespass- 
ing children.  Brinkley  Car  Co.  v.  Cooper, 
60  Ark.  545,  46  Am.  St.  Rep.  216,  and  note. 
One  using  his  property  in  a  lawful  way  is 
not  under  obligation  to  save  others  from  in- 
evitable accident.  '*He  performs  his  duty 
when  he  uses  reasonable  care  and  precau- 
tion." Cosulich  V.  Standard  Oil  Co.  122  N. 
Y.  118.  Even  if  the  city  owed  a  duty  to 
the  child,  it  was  only  of  ordinary  care.  2 
Shearm.  &  Redf.  Neg.  2d  ed.  §  705. 

The  city  had  a  watchman  there,  though  by 
no  means  was  this  required,  a«  above  au- 
thorities show.  The  watchman  was  not  pres- 
ent or  did  not  happen  to  see  this  child.  The 
fact  that  it  did  keep  a  watchman  did  not 
bind  the  city  to  duty  not  fixed  by  law  or  a 
higher  degree  of  duty  than  the  law  fixes,  if 
any.  The  fa;ct  shows  that  the  city  took  all 
reasonable  precautions,  and  this  is  an  un- 
fortunate, inevitable  accident,  for  which  it 
is    not    responsible.    The    South    Carolina 
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court  stated  the  point  clearly,  saying,  as  to 
children,  that  there  is  a  liability  only  "when, 
irom  the  peculiar  nature  and  open  and  ex- 
posed position  of  the  dangerous  defect  or 
agent,  the  owner  should  reasonably  antici- 
pate such  injury."  How  can  we  say  in  this 
case  that  a  drain  at  the  end  of  a  narrow 
fringe  of  2  feet,  200  ^ards  long,  between  a 
fence  and  precipice,  lust  where  the  fence 
butted  up  against  a  high  hill  cut  down  in 
the  construction  of  the  reservoir,  not  where 
people  usually  went,  very  inconvenient  to 
walkers,  we  may  say  dangerous,  where  there 
was  nothing  to  invite  them,  but  everything 
to  deter,  and  the  common  ground,  if  such, 
was  on  the  other  side  of  tne  reservoir  in- 
closure,  a  good  distance  and  cut  off  from 
this  point, — ^the  point  where  the  drain 
emerged  being  secluded,  and  the  best  point 
for  it,  and  where  no  one  would  be  expected 
to  go, — ^how  can  we  say  the  city  ''should  rea- 
sonably anticipate  injury'*  there,  in  the  lan- 
guage of  the  South  Carolina  court?  Bus- 
well,  Personal  Injuries,  S  77,  states  the  rule, 
as  to  children  trespassing,  to  be  that,  to 
charge  the  defendant,  it  must  appear  that 
the  act  was  "wilfully  mischievous,  as  by 
leaving  a  ferocious  do^  at  liberty,"  and  that 
it  is  to  be  deemed  mischievous  or  wanton 
only  when  the  act  was  done  "in  the  ordinary 
course  of  his  business,  and  by  the  use  of  ap- 
pliances which  do  not,  obviously,  and  of  ne- 
cessity, expose  all  persons  who  may  approach 
them  to  peril,  or  the  exposure  of  which  is 
not  attended  with  some  concealed  danger." 
That  is  the  test. 

Now  would  a  farmer  or  millowner  be  lia- 
ble because  he  left  a  drain  under  his  fence, 
and  a  child  happened  to  crawl  through  it 
and  fall  into  the  pond?  Certainly  no€  It 
is  a<n  unexpected,  inevitable  accident.  Nei- 
ther is  Wheelinff  liable. 

Counsel  complain  that  the  court  would  not 
allow  as  evidence  a  paper  to  show  that  the 
only  title  the  city  had  to  the  land  contain- 
inff  part  of  the  reservoir  was  one  vested  in 
it  in  trust  as  a  common,  and  that  it  misap- 


propriated it  when  it  devoted  a  part  of  it 
to  use  for  a  reservoir.  The  city  iiad  years 
ago  made  this  reservoir;  had  been  for  years 
in  actual  use  of  it  for  the  purpose.  It  never 
was  used  as  a  common,  in  the  sense  of  a 
park.  Now,  if  the  party  who  conferred  the 
land  upon  the  city,  or  his  heirs,  could  stop 
its  use  for  a  reservoir,  or  in  any  manner 
complain  of  the  act  as  a  misappropriation, 
or  if  anyone  could  do  so,  while  the  city  was 
in  the  exclusive,  unrestrained  occupation  of 
it,  for  reservoir  purposes,  it  has  the  right  to 
be  looked  upon  as  owner,  and  entitled  to  the 
immunity  irom  damages,  like  any  owner. 
Its  title  could  not  be  put  in  question  in  this 
collateral  way  in  this  action.  I  think  the 
paper  was  irrelevant. 

Late  reference  is  made  to  the  case  of  Roto- 
ssee  V.  Pierce,  75  Miss.  846,  40  L.  R.  A.  402. 
That  was  an  injunction  to  prevent  a  lot  con- 
veyed to  a  town  for  a  park  from  being  used 
as  a  site  for  a  schoolhouse,  and  it  was  held 
that  the  use  proposed  to  be  made  of  it  was 
against  the  purpose  of  the  erant.  To  me  it 
is  plainly  not  relevant  to  this  case.  To  re- 
strain a  city  from  diverting  property  to  a 
different  use  from  that  contemplated  in  the 
grant  is  one  thing ;  but  the  question  whether 
it  is,  while  in  actual  use  of  the  land  for  such 
purpose,  liable  for  an  act  claimed  to  be  a 
negligent  use  of  the  property,  which  negli- 
gence does  not  consist  in  the  application  of 
the  property  to  a  use  not  contemplated,  but 
in  its  mere  handling  of  the  property,  is  an- 
other question.  The  question  here  is  wheth- 
er the  act  of  having  the  drain  renders  the 
city  liable,  no  matter  how  it  came  by  the 
land.  Would  the  city  be  liable  if  the  con- 
veyance to  it  had  been  general,  and  not  for 
a  special  purpose?  I  oppose  imposing  upon 
the  innocent  public  heavy  dama^res  lor  the 
accidents  and  misfortunes  which  alwa^ 
have  and  always  will  attend  human  exis- 
tence. The  safety  of  the  many  is  to  be  pre- 
ferred to  even  the  suffering  and  misfortunes 
of  individuals. 

Judgment  affirmed. 
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1«  An  ex  post  facto  la'vr  Is  one  which  will 
increase  the  penalty  or  deprive  a  party  of  sub- 
stantial rights  or  privileges  to  which  he  was 
entitled  as  the  law  stood  when  the  offense 
was  committed. 

2.  Deductions  for  ffood  oondnct  and 
permits  to  be  at  liberty,  to  which  prls- 

NoTK. — For  Talidlty  of  law  providing  for  In- 
determlnate  sentences,  see  also  Miller  v.  State 
<Ind.)  40  L.  R.  A.  109. 
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oners  who  were  convicted  of  offenses  commit- 
ted when  Stat.  1880,  chap.  218,  and  Pub. 
Stat.  chap.  222,  |  20,  were  in  force,  are  en- 
titled as  of  right  rather  thaiji  by  favor,  for 
faithful  observance  of  the  rales  and  for  not 
having  been  subjected  to  punishment,  consti- 
tute rights  which  cannot  be  taken  away  or 
Interfered  with  to  their  disadvantage  by  sob- 
sequent  legislation. 

3.  A  statute  -wblcb  alters  or  may  alter 
In  a  substantial  manner  the  positions  of 
those  committing  offenses  prior  to  Its  passage 
Is  unconstitutional  as  to  such  an  offense,  even 
if  It  Is  possible  that  in  that  particular  case  It 
might  operate  more  beneficially  than  the  prior 
law  would  have  operated. 


1899. 
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•4»  Tl&e  duration  of  m  sentence  Is  not 
aneertJtln,  and  the  determination  of  the 
term  of  imprisonment  la  not  taken  from  the 
<x>urt8  so  as  to  make  the  act  ex  pott  facto  as 
applied  to  an  oifense  previously  committed, 
merely  because  it  provides  for  a  sentence 
that  is  Indeterminate  between  a  maximum 
and  minimum,  and  gtvea  the  prison  commis- 
sioners, after  the  minimum  term,  power  to 
release  the  prisoner  on  a  permit  approved  by 
the  governor  and  council. 

IS.  A  statute  re^alrinv  the  approvaJ  of 
tlie  governor  and  council  to  a  permit  for 
the  release  of  a  convict  after  the  expiration 
of  the  minimum  term  of  his  sentence  is  not 
an  em  post  facto  law,  but  relates  merely  to  a 
matter  of  procedure. 

-^  Aet  1805,  cliAp.  S4K4,  proTidlnff  for 
indeterminate  sentences,  is  to  be  con- 
strued prospectively  and  does  not  apply  to 
sentences  'for  offenses  committed  before  It 
took  effect. 

(January  8,  1899.) 

ERROK  to  the  Superior  Court  for  Essex 
County  to  review  a  sentence  of  impris- 
onment upon  a  conviction  of  defendant  for 
embezzlement.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Esra  R.  Thayer  and  Edward 
T.  McClflxuieii,  with  Messrs.  Brandeis, 
Dunhar,  A  If  utter,  for  plaintiff  in  error: 

The  legislature  cannot  make  any  substan- 
tial chantre,  other  than  a  clear  reduction,  of 
Hie  punishment  for  offensee  previously  com- 
mitted. 

Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed. 
162;  Kring  v.  Missouri,  107  U.  S.  221,  27 
L.  ed.  606;  Re  Medley,  134  U.  S.  100,  33  L. 
-ed.  835;  Com.  v.  McDonough,  13  Allen,  581 ; 
Hartung  v.  People,  22  N.  Y.  95;  Shepherd 
V.  People,  25  N.  Y.  406;  1  Hare,  Const.  Law, 
p.  564. 

The  statute  of  1895  substantially  changes, 
without  reducing,  the  prisoner's  punishment. 

Tlie  act,  by  its  terms,  applies  to  all  sen- 
tences passed  after  its  enactment. 

Com.  V.  Brotrn,  167  Mass.  144. 

Under  the  nrevious  law  the  prisoner  would 
have  received  a  determinate  sentence,  im- 
posed by  the  court.  From  this  sentence  he 
would  have  been  entitled  to  certain  fixed  de- 
'ductions  for  good  behavior.  By  the  new 
law  the  court  is  forbidden  to  fix  the  term  of 
imprisonment,  but  can  only  establish  a  maxi- 
mum and  minimum.  The  actual  period  of 
imprisonment  remains  uncertain,  and  de- 
pends on  the  pleasure  of  the  commissioners 
of  prisons  ana  the  governor  and  council. 

The  change  in  the  tribunal  impoeing  the 
sentence  has  been  frequently  hela  to  be  of 
controlling  importance. 

Re  Medley,  134  U.  S.  160,  33  L.  ed.  835 ; 
Marion  v.  State,  16  Neb.  349 ;  People  v.  Cum- 
mings,  88  Mich.  249,  14  L.  R.  A.  285;  OUver 
▼.  Oliver,  169  Mass.  592. 

The  change  from  a  definite  to  an  indefinite 
sentence  also  makes  a  serious  change  in  the 
prisoner's  position. 

People  v.  Cummings,  88  Mich.  249,  14  L. 
R.  A.  285;  Re  Medley,  134  U.  S.  160,  33  L. 
ed.  835;  People,  Uenning,  v.  Allen  (111.)  29 
Chicago  Legal  News,  176. 

The  l^slature  cannot  make  a  change  in 
the  criminal  law  hostile  in  its  nature  or  sub- 
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stantially  unfavorable  in  its  operation 
toward  prior  offenders;  and  if  such  is  the 
purpose  or  operation  of  the  change,  it  is  im- 
material that  it  deals  with  a  mere  matter 
of  procedure  or  penal  administration. 

Re  Murphy,  87  Fed.  Rep.  549;  Com.  v. 
McDonough,  13  Allen,  581;  Kring  v.  Mis- 
souri, 107  U.  S.  221,*  27  L.  ed.  506;  Re  Med- 
ley, 134  XJ.  S.  160,  33  L.  ed.  835;  Re  Canfield, 
98  Mich.  644;  Ew  parte  Hunt,  28  Tex.  App. 
361. 

The  statute  actually  deprives  the  prisoner 
of  rights  which  he  enjoyed  under  the  pre- 
vious" law. 

The  deductions  for  good  behavior  allowed 
by  Pub.  Stat.  chap.  222,  §  20,  are  important 
benefits  to  the  petitioner. 

Opinion  of  the  Justices,  13  Gray,  619;  Re 
Murphy,  87  Fed.  Rep.  549. 

A  prisoner  sentenced  under  Stat.  1895, 
chap.  504,  is  not  entitled  to  the  benefits  of 
Pub.  Stat.  cbap.  222,  §  20. 

The  permit  under  the  new  act  is  wholly  in- 
adequate as  a  substitute  for  that  granted  by 
the  old. 

Com.  V.  McDonough,  13  Allen,  581. 

Mr.  J.  M.  Hallowell  for  the  Common- 
wealth. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  a  writ  of  error  to 
reverse  a  sentence  of  the  superior  court  for 
the  county  of  Essex,  by  which  thepetitioner 
i«  confined  in  the  state  prison.  The  plea  is 
in  nullo  est  erratum,  and  therefore  admits 
the  facts  well  assigned  in  the  petition.  Bo- 
durtha  v.  Goodrich,  3  Gray,  508,  512 ;  Oonto 
v.  Silvia,  170  Mass.  152.  From  those,  and 
from  the  record  of  the  superior  court,  it  ap- 
pears that  the  offenses  of  which  the  peti- 
tioner was  convicted  were  committed  be- 
tween July  19,  1892,  and  November  17,  1893, 
but  that  he  was  sentenced  under  Stat.  1895, 
chap.  504,  which  took  effect  on  the  1st  day 
of  (January,  1890,  and  which  provides  in  § 
1  that  ''when  a  convict  is  sentenced  to  the 
state  prison  otherwise  than  for  life  or  as  an 
habitual  criminal  the  court  imposing  sen- 
tence shall  not  fix  the  term  of  imprisonment 
but  shall  eetablish  a  maximum  and  mini- 
mum term  for  which  said  convict  shall  be 
h^d  in  said  prison.  The  maximum  term 
shall  not  be  longer  than  the  longest  term 
fixed  by  law  for  the  punishment  of  the  of- 
fence of  which  he  is  convicted  and  the  mini- 
mum term  shall  not  be  less  than  two  and 
one  half  years."  The  petitioner  was  indicted 
under  Pub.  Stat.  chap.  203,  §  40,  and  was 
found  guilty  on  sixty-three  counts,  each  of 
which,  except  in  a  few  instances,  alleged  the 
value  of  the  property  stolen  to  be  more  than 
$100.  The  penalty  is  prescribed  in  S  20  of 
the  same  chapter,  and  is  imprisonment  in  the 
state  prison  not  exceeding  five  years,  or  fine 
not  exceeding  $600  and  imprisonment  in  the 
jail  not  cxcc^ing  two  years,  if  the  value  of 
the  property  stolen  exceeds  $100.  The  maxi- 
mum sentence  imposed  in  the  present  case 
was  not  more  than  fifteen  years,  and  th^i 
minimum  not  less  than  ten.  The  maximum 
term  was  therefore  only  a  small  fraction  of 
that  authorized  by  law,  and  it  is  agreed  t^at 
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it  probably  does  not  exceed  the  sentence 
\rhich  would  have  been>  imposed  before  the' 
passage  of  Stat.  1895,  chap.  504.  The  error 
assigned  is  that  the  sentence  and  the  com- 
mitment pursuant  to  it  were  wholly  unau- 
thorized and  void,  because  the  statute  under 
which  the  sentence  was  imposed  was  ex  post 
facto,  and  contrary  to  §  10,  art.  1,  of  the 
Constitution  of  the  United  States,  and  to 
article  24  of  the  Declaration  of  Rights  of 
the  Constitution  of  Massachusetts. 

The  statute  was  considered  by  this  court 
in  Com,  v.  Brown,  167  Mass.  144,  146,  and 
again  in  Oliver  v.  Oliver,  160  Mass.  692.  It 
was  also  before  the  court  in  Com.  v.  Crowley, 
168  Mass.  121.  In  Com,  v.  Brown  the  court 
says  that  it  sees  no  reason  why  the  statute 
should  not  be  construed  to  apply  to  all  sen- 
tences in  the  cases  referred  to  in  it,  passed 
aft«r  it  went  into  effect.  But  it  is  evident 
that  the  attention  of  the  court  was  directed 
more  to  the  effect  upon  the  constitutionality 
of  the  statute  of  the  feature  of  indeterminate 
sentences  than  to  other  matters.  The  fact 
that  the  statute  might  interfere  with  his 
rights  or  privileges  in  regard  to  a  permit  to 
be  at  liberty,  and  was  therefore  objection- 
able as  ea  post  facto,  was  not  suggested  in 
the  defendant's  brief.  In  Oliver  v.  Oliver, 
the  noint  decided  was  that  a  sentence  im- 
posea  under  the  statute  in  question  must  be 
regarded  as  a  sentence  for  the  maximum 
term,  and  not  for  the  minimum  or  any  inter- 
mediate terra.  The  point  now  raised  was 
not  involved  nor  considered  in  that  case. 
Com.  V.  Crowley  followed  Com.  v.  Brown. 
Tliere  was  in  the  opinion  no  discussion  of  the 
statute,  and  the  motion  in  arrest  of  judg- 
ment did  not  aver  that  the  statute  was  un- 
consitutional  because  of  its  interference  with 
defendant's  right  to  a  permit  to  be  at  lib- 
erty for  good  conduct,  under  Pub.  Stat, 
chap.  222,  $  20,  or  otherwise;  and  an  exami- 
nation of  defendant's  brief  shows  that  the 
ground  on  which  it  was  contended  that  the 
statute  was  unconstitutional  was  the  inde- 
terminate feature  of  the  sentences.  This 
had  been  fully  considered  and  disposed  of  in 
Com.  V.  Bro\cn,  and  hence  a  reference  to 
that  case  was  all  that  was  necessary. 
We  discover  nothing  in  either  of  these 
cases  which  precludes  us  from  examining  the 
question  now  presented.  The  statute  was 
also  considered  by  the  United  States  circuit 
court  of  the  first  circuit  when  this  plain- 
tiff was  before  it  recently  on  a  petition 
for  a  writ  of  habeas  corpus,  which  it  was 
led  to  deny,  and  to  leave  the  petitioner 
to  his  writ  of  error,  largely,  as  we  infer,  on 
account  of  the  views  concerning  the  statute 
which  this  court  was  supposed  to  have  ex- 
pressed in  the  two  cases  of  Com.  v.  Brown 
and  Oliver  v.  Oliver,  referred  to  above. 
Re  Murphy,  87  Fed.  Rep.  549. 

We  have  already  quoted  §  1  of  the  act. 
By  §  2  it  is  provided  that,  at  any  time  after 
the  expiration  of  the  minimum  term,  the 
commissioners  of  prisons  may  issue  a  permit 
to  the  convict  to  be  at  liberty  on  such  terms 
and  conditions  as  they  may  deem  best,  and 
may  r-evoke  the  permit  at  any  time  previous 
to  the  expiration  of  the  maximum  term. 
The  permit  shall  not  be  issued  without  the 
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approval  of  the  ^vernor  and  council,  or  un- 
less the  commissioners  shall  be  of  the  opinion 
that  the  convict  will  lead  an  orderly  life  if 
set  at  liberty.  Other  provisions  contained 
in  the  act  were  taken  from  Stat.  1884,  chap. 
152,  §§  1,  2,  which  will  be  referred  to  later. 
The  statutes  applying  to  the  petitioner's 
case  which  were  in  force  when  he  committed 
the  offenses  of  which  he  was  convicted  axe 
Pub.  Stat.  chap.  222,  §§  20-22,  and  SUt. 
1884,  chap.  152.  There  were  and  are  stat- 
utes relating  to  the  issue  of  permits  to  per- 
sons confined  for  drunkenness  in  jails,  houses 
of  correction,  or  other  places  under  the  juris- 
diction of  the  county  commissioners,  or  in 
the  county  of  Suffolk  under  that  of  the  board 
of  directors  of  public  institutions,  and  who 
have  reformed,  and  also  to  persons  impris- 
oned in  the  reformatory  prison  for  women, 
who  have  reformed.  But  those  are  not  ap- 
plicable to  this  case.  Pub.  Stat.  chap.  222, 
§  20,  provides  that  every  officer  in  charge  of 
a  prison  or  other  place  of  confinement  shall 
keep  a  record  of  each  person  whose  term  is 
not  less  than  four  months,  and  "every  such 
prisoner  whose  record  of  conduct  shows  that 
he  has  faithfully  observed  all  the  rules  and 
has  not  been  subjected  to  punishment  shall 
be  entitled  to  a  deduction  from  the  term  of 
his  imprisonment  to  be  estimated  as  follows" 
(stating  it).  Later  in  the  section  it  is  pro- 
vided that  "each  person  "who  is  entitled  to  a 
deduction  shall  rtsceive  a  written  permit  to 
be  at  liberty  during  the  time  thus  deducted 
upon  such  terms  as  the  board  granting  the 
same  Bhall  fix."  The  permits  are  to  be  is- 
sued to  prisoners  in  the  state  prison  by  the 
commissioners  of  prisons,  and  they  "may  at 
any  time  revoke  the  same,  and  shall  revoke 
it  when  it  comes  to  their  knowledge  that  the 
person  to  whom  it  was  granted  hlis  been  con- 
victed of  an  offense  punishable  by  imprison- 
ment." Stat.  1884,  chap.  152,  §  1,  provides 
that  if  the  holder  of  a  permit  shall  violate 
any  of  its  terms  or  conditions,  or  any  law  of 
this  commonwealth,  "such  violation  shall  of 
itself  make  void  such  permit."  Section  2 
provides  that,  when  any  permit  \ma  been  re- 
voked or  has  become  void,  the  board  grant- 
ing  it  may  cause  the  holder  of  it  to  be  ar- 
rested and  returned  to  the  place  in  which 
he  was  confined,  and  when  so  returned  he 
"shall  be  detained  therein  according  to  the 
teims  of  his  original  sentence,"  and  "the  time 
between  his  release  upon  said  permit  and  his 
return  to  said  place  of  confinement  shall  not 
be  taken  to  be  any  part  of  the  term  of  sen- 
tence." These  provisions  are  embodied  irt 
Stat.  1895,  chap.  504,  and  are  the  ones  pre- 
viously referred  to.  The  other  provisions 
of  Stat.  1884,  chap,  152,  are  not  now  mate- 
rial. 

From  this  examination  it  appears  that 
Stat.  1895,  chap.  504,  differs  from  the  stat- 
utes which  were  in  force  at  the  time  when 
the  offenses  were  committed,  and  that  the 
differences  consist — First,  in  the  matter  of 
indeterminate  sentences ;  secondly,  in  provid- 
ing that  the  permit  shall  not  be  issued  till 
after  the  expiration  of  the  minimum  sen- 
tence, and  in  omitting  any  provision  for  de- 
ductions for  good  behavior;  and,  thirdly,  in 
leaving  the  issue  of  the  permit  to  the  discre- 
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tion  of  the  oonnnissioners,  and  in  providing 
that  it  shall  receive  the  approval  of  the  gov- 
ernor and  council.  The  petitioner  contends 
that  the  effect  of  these  differences  may  be 
to  nuike  the  term  of  imprisonment  longer 
than  it  would  have  been  under  the  laws  in 
force  at  the  time  the  offenses  were  com- 
mitted, and  to  change  his  position  in  other 
respects  to  his  disadvantage,  aijd  that  there- 
fore the  statute  is  unconstitutional  and 
void.  The  commonwealth  contends  that  the 
provisions  are  in  the  nature  of  prison  disci- 
pline or  of  penal  administration  or  criminal 
procedure,  and  are  not  therefore  open  to  the 
objection  of  being  ew  post  facto.  As  the 
term  "ex  post  facto**  has  been  construed,  it 
ap<plies  only  to  penal  or  criminal  matters. 
"The  objection  to  ex  post  facto  legislation  con- 
sists in  the  uncertainty  which  would  be  in- 
troduced thereby  into  legislation  of  a 
penal  or  criminal  character,  and  the  injus- 
tice of  punishing  an  act  which  was  not  pun- 
ishable when  done,  or  of  punishing  it  in  a 
different  manner  from  that  in  which  it  was 
punishable  when  done.  But  not  all  retro- 
spective legislation  is  unconstitutional  as  be- 
ing €x  post  facto.  The  question  in  each 
case  is  whether  it  will  increase  the  penalty, 
or  operate  to  deprive  a  party  of  substantial 
rights  or  privileges  to  which  he  was  entitled 
as  the  law  stood  when  the  offense  was  com- 
mitted, or,  "in  short,  in  relation  to  the  of- 
fense and  its  consequences,  will  alter  the 
situation  of  a  party  to  his  disadvantage." 
raider  v.  Bull,  3  Dall.  386,  1  L.  ed.  648; 
Cummings  v.  Missouri^  4  Wall.  277,  18  L.  ed. 
356 :  Ex  parte  Garland,  4  Wall.  333,  18  L. 
ed.  366:  Kring  v.  Missouri,  107  U.  S.  221, 
27  L.  ed.  506;  Medley,  Petitioner,  134  U.  S. 
160,  33  L.  ed.  835;  Duncan  v.  Missouri,  152 
U.  S.  377,  38  L.  ed.  485;  Thompson  v.  Utah, 
170  U.  S.  343.  42  L.  ed.  1061;  Hartung  v. 
People,  22  N.  Y.  96;  Shepherd  v.  People,  25 
N.  Y.  406;  Ratzky  v.  People,  29  N.  Y.  124. 
A  statute  which  mitigates  the  penalty  is 
not  objectionable,  though  passed  after  the 
offense.  Com.  v.  Wyman,  12  Cush.  237; 
Com.  v.  Gardner,  11  Gray,  438;  Dolan  v. 
Thomas,  12  Allen,  421,  424.  Nor,  speaking 
generally,  are  statutes  which  relate  to 
procedure  or  penal  administration  or  prison 
discipline,  even  though  the  effect  may  be,  in 
the  last  two  instances,  to  enhance  the  sever- 
ity of  the  confinement.  Duncan  v.  Missouri, 
152  U.  S.  377,  38  L.  ed.  485;  Cook  v.  United 
States,  138  U.  S.  157,  34  L.  ed.  906;  Hopt 
V.  Utah,  110  U,  8.  574,  28  L.  ed.  262;  Gut  v. 
Minnesota,  9  Wall.  35,  19  L.  ed.  573 ;  Com. 
V.  Hall,  97  Mass.  570;  Carter  v.  Burt,  12  Al- 
len, 424:  Hartung  v.  People,  22  N.  Y.  95; 
Marion  v.  State,  20  Neb.  233,  57  Am.  Rep. 
825 ;  Ew  parte  Bethurum,  66  Mo.  645 ;  People 
v.  Mortimer,  46  Cal.  114;  Cooley,  Const. 
Lino.  3d  ed.  p.  272;  Black,  Const.  Law,  p.  613, 
§  184.  No  one  has  a  right  to  insist  that  par- 
ticular remedies  shall  remain  unchanged,  or 
that  courts  and  their  jurisdiction  and  the 
proceedings  in  them  shall  continue  unaltered, 
or  that  there  shall  be  no  departure  from  es- 
tablished methods  in  prison  discipline  or 
penal  administration.  But  the  legislature, 
under  the  guise  of  laws  relating  to  proced- 
ure or  prison  discipline  or  penal  administra- 
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tion,  cannot  take  away  or  interfere  with  any 
substantial  right  or  privilege  which  was  se- 
cured to  a  party  by  the  law  as  it  was  when 
the  offense  was  committed.  Kring  v.  Mis- 
souH,  107  U.  S.  232,  27  L.  ed.  510;  Thomp- 
son V.  Utah,  170  U.  S.  343,  42  L.  ed.  1061 ; 
Medley,  Petitioner,  134  U.  S.  160,  33  L.  ed. 
835.  To  deprive  him  in  apy  manner  of  such 
right  or  privilege  would  be  to  increase  the 
penalty.  In  determining  in  any  case 
whether  this  is  or  is  not  the  effect  of  a  stat- 
ute, it  is  to  be  borne  in  mind  that  the  consti- 
tutional provision  was  intended  as  a  security 
to  life  and  liberty,  and  as  a  safeguard 
against  the  infliction  of  any  punishment  ex- 
cept such  as  was  duly  authorized  by  law, 
and  it  is  to  be  construed  so  as  to  promote 
these  ends.  As  the  law  formerly  stood  in 
this  state,  the  effect  of  good  conduct  on  the 
part  of  the  prisoner  was  to  shorten  his  term 
of  imprisonment,  and  to  give  him  a  right  to 
his  discharge  at  the  expiration  of  the  short- 
ened term.  Stat.  1857,  chap.  284;  Stat. 
1858,  chap.  77;  Stat.  1859,  chap.  108;  Gen. 
Stat.  chap.  178,  §  47.  This  was  so  said  in 
Opinion  of  the  Justices,  13  Gray,  618.  And 
although  the  act  of  1857,  chap.  284,  was  en- 
titled "An  Act  Concerning  the  Disclipine  of 
the  State  Prison,"  and  the  acts  of  1858  and 
1859  were  respectively  entitled  "An  Act 
Concerning  the  Discipline  of  Jails  and  Houses 
of  Correction,*'  and  '^An  Act  to  Amend  'An 
Act  Concerning  the  Discipline  of  Jails  and 
Houses  of  Correction,' "  it  does  not  seem 
to  have  occurred  to  the  justices  that  th« 
right  of  the  convict  was  affected  thereby. 
They  declared,  on  the  contrary,  that  the  act 
of  1857,  upon  the  construction  of  which  the 
answer  to  the  question  proposed  mainly  de- 
pended, gave  the  convict  a  right  to  have  his 
tei*m  reduced  and  shortened  by  the  scale  pro- 
vided in  it  for  good  behavior,  and  bore  upon 
the  sentence,  and  shortened  the  term  of  im- 
prisonment, and  afforded  ''an  assurance  of 
the  highest  character  that  upon  condition 
of  good  behavior  the  convict  shall  have  the 
promised  benefit  of  an  earlier  release." 
And,  again,  they  said  that  "the  benefit  prom- 
ised in  consideration  of  good  behavior  was 
intended  to  be  an  actual  reduction  of  sen- 
tence as  a  right,  and  not  as  a  favor,"  and 
"therefore  operated  upon  the  sentence  it- 
self." It  would  Mcem  plain,  therefore,  that 
a  subsequent  statute,  which  interfered  to 
his  disadvantage  with  the  right  of  deduc- 
tion for  good  behavior  to  which  a  convict 
was  entitled,  at  the  time  of  the  commission 
of  the  offense,  under  the  acts  of  1857,  1858, 
and  1859,  would  have  been  unconstitutional 
and  void,  notwithstanding  the  fact  that 
those  acts  related,  according  to  their  titles, 
to  the  discipline  of  the  state  prison  and  to 
that  of  jails  and  houses  of  correction,  and 
therefore  appeared  to  pertain  to  prison  reg- 
ulation. To  have  taken  away  the  right  of 
deduction  for  good  behavior,  or  to  have  in- 
terfered with  it  to  the  disadvantage  of  the 
convict,  would  have  been,  in  effect,  to  length- 
en the  sentence  which  was  provided  by  law 
for  the  offense  at  the  time  when  it  was  com- 
mitted ;  and  a  statute  which  did  that  clearly 
WGidd  have  been  ex  post  facto.  See  Opinion 
of  the  Justices,  13  Gray,  618;  Kring  v.  Mis- 
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souri,  107  U.  S.  232,  27  L.  ed.  510;  Medley, 
PcUtioner,  134  U.  S.  160,  33  L.  ed.  835; 
Thompson  v.  Utah,  170  U.  S.  343,  42  L.  ed. 
1081;  Com.  v.  McDonough,  13  Allen,  581; 
Re  Canfield,  08  Mich.  644;  Ea  parte  Hunt, 
28  Tex.  App.  361. 

Hie  question,  then,  is  whether  the  changes 
made  in  regard  to  deductions  for  |;ood  be- 
havior by  Stat.  1880,  chap.  218,  which  were 
subsequently  incorporated  into  and  are  now 
found  in  Pub.  Stat.  chap.  222,  §  20,  have  so 
modified  the  rights  which  convicts  had  under 
statutes  previously  in  force  that  those  com- 
mitting offenses  after  the  passage  of  Stat. 
1880,  chap.  218,  cannot  be  said  to  have  any- 
thing in  the  nature  of  a  right  to  deductions 
for  good  conduct,  and  to  a  permit  to  be  at 
liberty,  which  could  not  be  interfered  with 
to  their  disadvantage  by  subsequent  legisla- 
tion; in  other  words,  whether  the  effect  of 
Stat.  1880,  chap.  218,  and  of  the  Public 
Statutes,  has  been  and  is  to  make  deduc- 
tions for  good  behavior  and  the  issuing  of  a 
permit  a  matter  of  favor,  and  not  in  any 
sense  a  matter  of  right.  It  should  be  noted 
in  passing  that  the  words  ''with  the  oon- 
sent  of  the  governor  and  council,*'  were  in- 
serted in  G€n.  Stat.  chap.  179,  §  51,  which, 
with  one  other  amendment  that  is  not  now 
material,  is  a  re-enactment  of  Stat.  1857, 
chap.  284,  §  1.  These  words  were  not  in  the 
commissioners'  report  (chap.  180,  §  50),  and 
it  does  not  appear  how  they  came  to  be  in- 
serted. They  were  not  in  Gen.  Stat.  chap. 
178,  §  47,  and  were  omitted  from  Stat.  1880, 
chap.  218.  and  are  not  found  in  any  subse- 
quent statute.  It  seems  to  us  that  under 
Stat.  1880,  chap.  218,  and  Pub.  Stat.  chap. 
222,  §  20,  the  convict  was  and  is  entitled  to 
deductions  for  good  conduct,  and  to  a  permit 
to  be  at  liberty  for  the  time  thus  deducted, 
rather  as  a  matter  of  right  than  of  favor. 
The  object  was  to  furnish  an  incentive  to 
good  conduct  while  the  convict  was  in  con- 
finement, by  ofiTering  him  a  reward  therefor. 
Applying  the  language  of  Opinion  of  the 
Justices,  13  Gray,  618,  the  provisions  of 
Stat.  1880,  chap.  218,  and  of  the  Public 
Statutes,  "afiTord  an  assurance  of  the  highest 
character  that,  upon  condition  of  gooa  be- 
havior, the  convict  shall  have  the  promised 
benefit"  of  certain  deductions,  and  a  permit 
to  be  at  liberty  for  the  time  thus  deducted 
from  the  term  of  his  sentence.  Though  the 
provisions  of  the  Statutes  of  1880  and  of  the 
Public  Statutes  may  not  bear  as  directly 
upon  the  sentence  as  those  of  the  Statutes 
of  1857  did,  we  cannot  doubt  that  the  pur- 
pose was  to  seciu'e  to  the  convict  a  substan- 
tial advantage  as  a  reward  for  his  good  con- 
duct, which  practically  would  have  the  effect 
of  shortening  his  sentence.  It  is  true  that 
the  prison  commissioners  could  revoke  the 
permit  without  cause  shown,  or  for  a  vio- 
lation of  its  terms,  and  that  they  are  bound 
to  revoke  it  when  they  have  knowledge  that 
the  convict  has  been  convicted  of  an  offense 
punishable  by  imprisonment.  But  this  does 
not  affect  the  rignt  of  the  convict  to  deduc- 
tions and  to  a  permit  in  the  first  instance. 
Besides,  it  is  not  to  be  assumed  that  the  power 
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of  revocation  will  be  exercised  capriciously. 
Unless  the  provisions  of  the  statute  were  in- 
tended to  secure  a  substantial  advantage  to 
the  convict  as  a  reward  for  his  good  conduct,, 
to  the  enjoyment  of  which  he  could  look  for- 
ward with  reasonable  certainty  if  he  did  not 
violate  the  terms  of  the  permit,  nor  commit 
an  offense  punishable  by  imprisonment,  it 
is  difficult  to  understand  what  object  the 
legislature  had  in  view.  Oonlon's  Case,  148 
Mass.  168,  is  relied  on  as  tending  to  ehow 
that  the  convict  had  no  right  to  a  permit. 
One  of  the  contentions  of  the  petitioner  in 
that  case  was  that  his  confinement  in  the 
reformatory  was  unlawful  because  his  re- 
moval to  it  from  the  state  prison  to  which 
he  had  been  sentenced  interfered  with  or 
took  away  his  right  to  deductions  for  good 
conduct  under  P^b.  Stat.  chap.  222.  §  20. 
But  neither  that  statute  nor  Stat.  1880,  chap. 
218,  of  which  it  was  a  re-enactment,  waa 
in  force  at  the  time  when  the  petitioner 
commi1;jted  the  offense  of  which  he  was  con- 
victed, and  no  question  under  either  was- 
properly  before  tne  court.  Further,  deduc- 
tions for  good  conduct  under  Pub.  Stat.  chap. 
222,  §  20,  are  not  limited  to  persons  con- 
fined in  the  state  prison,  but  e3ctend  to  those- 
confined  in  "a  prison  or  other  place  of  oon- 
finement,"  and  the  legislature  had  the  right 
to  change  the  place  of  confinement  of  any 
prisoner,  so  long  as  the  penalty  was  nA 
thereby  aggravated.  Carter  v.  Burt,  12  Al- 
len, 424.  Lastly,  the  permit  in  that  case 
was  issued  under  Stat.  1884,  chap.  258,  and- 
was  revoked  by  the  commissioners  for  a  tIo- 
lation  of  its  conditions,  as  they  had  the  right- 
to  do.  The  decision  would  have  been  the 
same  if  the  permit  had  issued  under  Pub. 
Stat.  chap.  222,  §  20,  and  had  heen  revdced' 
for  a  like  cause.  The  nature  of  the  right 
to  a  permit  under  Pub.  Stat.  chap.  222,  §  20, 
>va8  therefore  not  material  to  tne  decision. 
For  these  reasons,  the  case,  though  rightly 
decided,  cannot  be  regarded  as  authoriti^ 
tive  on  the  question  now  before  us.  And' 
wc  think,  as  has  been  already  observed,  tha:^^ 
Stat.  1880,  chap.  218,  and  Pub.  Stat.  chap. 
222,  §  20,  secured  to  prisoners  who  were  con- 
victed of  offenses  committed  when  they  were- 
in  force,  and  who  came  within  their  scope, 
deductions  for  good  conduct  and  permits  to 
be  at  liberty,  as  something  to  which  they 
were  entitled  as  of  right,  rather  than  by 
favor,  for  faithful  observance  of  the  rules, 
and  for  not  having  been  subjected  to  punish- 
ment, and  that  their  rights  in  these  respects- 
could  not  be  taken  away  or  interfered  with 
to  their  disadvantage  by  subsequent  legisla- 
tion. 

The  next  question  is  whether  Stat.  1896,. 
chap.  504,  alters  or  may  alter  to  their  disad- 
vantage, in  a  substantial  manner,  the  posi- 
tion of  those  committing  offenses  prior  to  its 
passage,  and  while  Pub.  Stat.  chap.  222,  S 
20,  was  in  force.  We  think  that  it  is  dear 
that  such  might  be  its  effect.  In  ease  the 
maximum  sentence  was  for  fifteen  years,  the 
convict  would  be  entitled,  for  good  conduct^ 
to  deductione  under  Pub.  Stat.  chap.  222,  fe 
20,  which  would  shorten  the  term  to  twelTeu. 
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Under  Stat.  1895,  chap.  504,  however,  he 
could  be  sentenced  for  a  maximum  term  of 
fifteen  years  and  a  minimum  of  thirteoi,  or 
of  any  number  less  than  fifteen  and  more 
than  twelve.  In  the  present  case  the  mini- 
miun  was  ten,  and  it  is  possible  that  the 
statute  might  operate  more  beneficially  in  the 
case  of  the  petitioner  than  Pub.  Stat.  chap. 
222,  S  20,  and  Stat.  1884,  chap.  152, 
lirould  have  o^rated.  But  that  cannot 
avail.  A  law  cannot  be  constitutional  as  to 
some  cases,  and  unconstitutional  as  to  others 
falling  within  the  same  class.  If  it  is  un- 
constitutional as  to  any,  it  is  uncpnstitu- 
tional  as  to  all.  It  is  suggested  in  Re 
Murphy,  87  Fed.  Rep.  549,  that  the  supposed 
leniency  of  Stat.  1895,  chap.  504,  might  have 
led  the  court  to  make  the  maximum  sen- 
tence longer  i^an  it  otherwise  would,  and  the 
implication  is  that  this  also  would  raider  the 
statute  objectionable  as  to  past  offenses. 
But  it  is  obvious  that  this  argument  mi^ht 
prevent  the  application  of  any  mjtigative 
statute  to  past  offenses,  and  we  should  hes- 
itate to  pronounce  the  act  unconstitutional 
on  that  ground.  It  is  also  said  in  Re 
Murphy,  87  Fed.  Rep.  549,  that  under  Stat. 
1805,  chap.  504,  "impoi'tant  conditions  were 
added  which  would  permit  the  recall  of  a 
permit,  and  still  others  which  would  revoke 
it  absolutely.  The  most  serious  new  provi- 
sion is  that  the  act  of  1895  directs  that,  if 
a  permit  is  revoked,  no  portion  of  the  time 
the  prisoner  may  have  been  at  liberty  under 
it  shall  be  taken  to  be  any  part  of  the  term 
of 'his  sentence."  But  this  last  provision, 
which  is  called  '*the  most  serious  new  provi- 
ir^ion"  of  the  act  of  1895,  is  found  in  Pub. 
Stat  chap.  222,  §  21,  and  in  Stat  1884,  §  2, 
and  was  not,  therefore,  new,  and  was  in  force 
when  the  offenses  were  committed  of  which 
the  petitioner  was  convicted,  and  applied  to 
persons  confined  in  the  state  prison.  So  far 
as  the  revocation  of  permits  is  concerned,  it 
is  doubtful  if  Stat.  1895,  chap.  504,  adds  any- 
thing new.  Under  Pub.  Stat.  chap.  222,  $ 
20.  the  commissioners  have  power,  as  already 
observed,  to  revoke  permits  without  cause 
shown.  Thev  have  the  same  power  under 
Stat.  1895,  chap.  504.  Under  Stat.  1884, 
chap.  152,  a  violation  by  the  holder  of  a  per- 
mit of  any  of  its  terms  or  conditions,  or  of 
any  law  of  this  commonwealth,  rendered  the 
permit  void.  The  same  is  true  under  Stat. 
1895,  chap.  504.  And  the  provisions  as  to 
the  return  of  the  holder  of  a  permit  which 
has  been  revoked  or  has  become  void  are  the 
same  in  Stat.  1895,  chap.  504,  as  in  Stat. 
1884,  chap.  152,  except  that  the  latter  con- 
tains a  provision  that  the  order  for  the  ar- 
rest and  return  of  the  convict  may  be  served 
by  any  officer  authorized  to  serve  civil  or 
criminal  process  in  any  county  in  the  com- 
monwealth, which  is  omitted  from  Stat. 
1895,  chap.  504.  So  far,  therefore,  as  revo- 
cation and  the  results  which  follow  it,  and 
violation  of  the  terms  and  conditions  of  the 
permit,  or  of  any  law  of  the  commonwealth, 
and  the  results  which  follow  that,  are  con- 
cerned, there  would  seem  to  be  nothing  in 
the  act  of  1895  which,  as  compared  with  the 
4£  L.  R.  A. 


I  laws  in  force  when  the  offense  was  com- 
mitted, changed  the  situation  of  the  peti- 
tioner for  the  worse. 

The  petitioner  further  contends  that,  inde- 
pendent of  the  effect  of  the  statute  upon  his 
right  to  deductions  for  good  behavior  and 
to  a  permit  to  be  at  liberty,  the  statute  is 
inoperative  as  an  ev  post  facto  act,  because 
it  renders  the  duration  of  his  sentence  un- 
certain, and  gives  to  the  prison  commission^ 
ers  the  power  to  fix  the  term  of  his  imprison- 
ment. But  there  is  no  uncertainty  in  the 
sentence  itself.  That,  it  has  been  held,  is 
in  effect  for  the  maximum  term.  Oliver  v. 
OUver,  169  Mass.  592;  Com.  v.  Brown, 
167  Mass.  144,  146;  People,  Bradley,  v. 
lUinois  State  Reformatory,  148  111.  413,  23 
L.  R.  A.  139,  State,  Atty.  Gen.,  v.  Peters,  43 
Ohio  St.  629.  The  convict  may  be  released 
before  its  expiration,  either  by  an  absolute 
or  conditional  pardon  from  the  governor 
(Pub.  Stat.  chap.  218,  §§  12  et  seq.),  or  after 
the  expiration  of  the  minimum  term  by  a 
permit  from  the  commissioners  approved  by 
the  governor  and  council.  In  the  latter  case 
he  is  under  sentence  till  the  expiration  of 
the  maximum  term.  Oliver  v.  Oliver,  169 
Mass.  592.  It  is  as  correct,  it  seems  to  us, 
to  say  that  the  duration  of  his  sentence  Is 
imcertain  because  the  governor  may  pardon 
him  absolutely  or  conditionally  at  any  time, 
as  It  is  to  say  that  it  is  uncertain  because, 
after  the  expiration  of  the  minimum  term, 
the  commissioners  may  release  him  before 
the  expiration  of  the  maximum  term  on  a 
permit  approved  by  the  governor  and  council, 
and  ae  correct  to  say  that,  in  case  of  a  par- 
don, the  governor  fixes  the  term  of  imprison- 
ment, ae  to  say  that,  in  case  of  release  upon 
a  permit,  the  commissioners  fix  it.  More- 
over, "the  form  of  sentence,"  as  was  said  in 
Com,  V.  Brown,  167  Mass.  144,  146,  "is  made 
to  recognize  and  carry  out  a  policy  familiar 
to  our  legislation,  and  acted  on  heretofore 
without  question."  In  no  just  sense  can  it 
be  said,  we  think,  that  the  duration  of  his 
Bentenoe  is  uncertain,  or  that  the  determina- 
tion of  the  term  of  the  imprisonment  is 
taken  from  the  courts,  where  it  belongs,  and 
left  to  the  prison  commissioners.  SeiB  Peo- 
pUy  Bradley,  v.  Illinois  State  Reformatory, 
148  111.  413,  23  L.  R.  A.  139;  Oeorge  v.  Peo- 
ple, 167  111.  447 ;  State,  Atty.  Oen,,  v.  Peters, 
43  Ohio  St.  629;  Miller  v.  State,  149  Ind. 
607,  40  L.  R.  A.  109.  Contra,  People  v.  Cum- 
minffa,  88  Mich.  249,  14  L.  R.  A.  285. 

The  petitioner  also  insists  that  requiring 
the  approval  of  the  governor  and  council  to  a 
permit  is  a  serious  interference  with  his 
rights,  and,  without  anything  more,  would 
render  the  statute  void  as  an  eo?  post  facto 
law.  But  we  think  that  the  provision  does 
not  affect  any  substantial  right  to  which  the 
petitioner  was  entitled  when  the  offenses 
were  committed,  but  relates  rather  to  a  mat- 
ter of  procedure.  There  can  be  no  doubt,  we 
think,  that  in  the  matter  of  permits  the  leg- 
islature could  have  substituted  some  other 
tribunal  for  the  prison  commissioners,  or 
could  have  added  to  the  number  of  commis- 
sioners, on  tiie  same  principle  that  it  could 
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have  abolished  the  court  which  existed  when 
the  offenses  were  committed,  and  have  cre- 
ated another  court  for  the  trial  of  such  of- 
fenses, or  have  added  to  the  number  of  the 
judges  of  the  existing  court.  If  this  had 
been  the  only  change,  the  effect  of  it  would 
have  been  merely  to  require  that  so  many 
more  persons  should  act  in  regard  to  the 
matter  of  permits.  The  petitioner  would 
have  still  oeen  entitled  to  deductions  for 
good  behavior,  and  to  a  permit  to  be  at  lib- 
erty during  the  time  of  such  deductions,  and 
there  would  have  been  no  increase  in  the  pen- 
alty for  the  offense,  or  other  change  to  his 
disadvantage.  It  is  not  contended  that  the 
termfi  and  conditions  of  permits  issued  when 
the  offense  was  committed,  or  the  rules  of 
government  of  the  prison  then  in  force,  must 
remain  the  same.  By  Stat.  1898,  chap.  371, 
which  is  in  amendment  of  and  in  substitu- 
tion for  §  2,  chap.  504,  Acts  1895,  and  which 
went  into  effect  since  the  indictment  was 
found  in  this  case,  it  is  now  provided  that  a 
convict  who  has  faithfully  observed  all  the 
rules,  and  has  not  been  subjected  to  punish- 
ment, shall  be  entitled  to  release  at  the  ex- 
piration of  the  minimum  term,  and  shall  be 
given  a  permit  to  be  at  liberty  during  the 
unexpired  portion  of  the  maximum  term, 
which  permit  shall  be  issued  by  the  commis- 
sioners of  prisons.  The  approval  of  the  gov- 
ernor and  council  is  no  longer  required,  and 
the  permit  is  no  longer  to  be  issued  at  the 
will  and  pleasure  of  the  commissioners.  We 
think,  therefore,  that  the  statute  of  1895 
could  not  be  declared  unconstitutional  as  an 
ex  post  facto  act  because  it  requires  the  ap- 
proval of  the  governor  and  council  to  permits 
to  be  at  liberty,  or  because  it  renders  the 
duration  of  the  sentence  uncertain,  or  gives 
the  prison  commissioners  power  to  fix  the 
term  of  imprisonment;  but  we  think  that,  as 
the  law  stood  when  the  offense  was  com- 
mitted, the  petitioner  was  entitled  to  a  de- 
duction for  good  behavior,  and  to  a  permit 
to  be  at  liberty  for  the  time  thus  deducted, 
or  such  terms  as  the  prison  commissioners 
should  fix,  and  subject  to  revocation  by  them, 
and,  if  sentenced  under  the  statute  of  1895, 
this  right  might  be  interfered  with  to  his 
disadvantage,  and  that  the  statute  is  there- 
fore inoperative  and  void  as  an  60?  post  facto 
law.  We  do  not  see  how  the  statute  can  be 
construed  as  merely  a  measure  of  prison  dis- 
cipline or  regulation,  and  therefore  liable  to 
change  from  time  to  time,  as  the  legislature  1 
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may  see  fit,  without  interfering  with  any 
rights  on  the  part  of  the  convict. 

We  have  assumed  thus  far  that  the  act  of 
1895  applied  to  all  cases  of  convicts  sen- 
tenced to  the  state  prison  after  it  took  ef- 
fect, except  such  as  are  sentenced  for  life  or 
as  habitual  criminals.  But  we  think  that 
it  is  doubtful,  notwithstanding  the  gener- 
ality of  the  langiiage,  whether  it  should  be 
so  construed.  It  is  manifest  that  convicts 
sentenced  under  the  statute  of  1805  are  not 
entitled  to  the  benefits  of  Pub.  Stat.  chap. 
222,  §  20.  The  sentence  is  intended  to  be 
different  in  character  from  that  referred  to 
in  §  20,  and  the  provisions  of  that  section 
in  regard  to  deduction  for  good  behavior 
could  not  be  applied  to  a  sentence  under  the 
act  of  1895.  Pub.  Stat.  chap.  222,  §  20,  so 
far  as  it  relates  to  convicts  sentenced  to  the 
state  prison,  is  not  repealed  in  terms  by  the 
statute  of  1895.  To  hold  that  that  statute 
operates,  by  necessary  implication,  as  a  re-  \ 
peal  of  it  to  that  extent,  as  it  would  seem 
that  we  should  be  obliged  to  do  if  the  statute 
of  1895  is  construed  to  apply  to  all  sentences 
to  state  prison  after  it  took  effect,  whether 
the  offenses  occurred  before  or  after  it  went 
into  operation  {Flaherty  v.  ThomvaSf  12  Al- 
len, 428;  Com.  v.  ifcDonou^^,  13  Allen,  581), 
would  result  in  the  discharge  of  all  persona 
who  might  have  been  sentenced  under  it  to 
the  state  prison  for  offenses  committed  before 
it  took  effect.  On  the  other  hand,  by  con- 
struing it, — as  we  think  properly  may  be 
done,  pursuant  to  the  general  rule  that  stat- 
utes are  to  be  construed  prospectively, — ^to 
apply  to  sentences  for  offenses  committed  af- 
ter it  took  effect,  this  difficulty  will  be 
avoided.  See  Pub.  Stat.  chap.  3,  S  3,  els.  1, 
2;  Com.  v.  Sullivatif  150  Mass.  316;  Com.  t. 
Desmond,  123  Mass.  407 ;  King  v.  Tirrell,  2 
Gray,  331 ;  North  Bridgewater  Bank  v.  Cope- 
land,  7  Allen,  139;  Gardner  v.  Lucas,  L.  R. 
3  App.  Cas.  58^,  500:  Re  Lamhard^s  Ap- 
peal, 88  Me.  587. 

The  result  is  that,  the  only  error  being  an 
error  in  the  sentence,  and  the  superior  court 
having  jurisdiction  to  impose  such  sentence 
as  should  be  imposed,  the  sentence  in  ques- 
tion, in  the  opinion  of  a  majority  of  the- 
court,  must  he  reversed,  and  the  case  re-  • 
manded  to  that  court  for  sentence  acoordin|f 
to  the  law  as  it  was  before  the  passage  of 
Stat.  1895,  chap.  504.  Jacquins  v.  Com.  9 
Cush.  279;  Pub.  Stat.  chap.  187,  §  13. 

So  ordered. 
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Wilberforce  SULLY,  Appt., 

,  CAMPBELL  ft  POUDEIL 
(99  Tenn.  434.) 

£•  A  J.^lnt  promise  by  tlie  purchasers 
of  re^tl  estate  to  pay  the  price  cannot  be 
modified  by  a  mistaken  construction  placed 
upon  t!ie  writing  by  the  holder  and  makers, 
that  e^h  is  to  be  liable  for  his  share  only. 

S.  The  other  makers  of  a  Joint  aote 
which  hr  statute  is  made  joint  and  several 
remain  i.able  for  the  amount  unpaid  on  it  In- 
cluding the  sum  not  realized  by  a  suit  against 
one  maker  for  his  proportionate  share  al- 
though that  proceeded  to  Judgment  and  execu- 
tion against  his  property. 

(September  25, 1897.) 

APPEAL  by*  plaintiff  from  a  decree  of  the 
Oourt  of  Chancery  Appeals  affirming  a 
decree  of  the  Chancery  Court  for  Washing- 


ton County  denying  a  portion  of  the  relief 
claimed  in  a  suit  to  recover  the  amount  al- 
leged to  be  due  on  a  promissory  note.  Mod- 
ified. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Klrkpatriok,  Williams,  A 
Bo^rman,  for  appellant: 

The  note  in  suit,  though  joint  in  form,  is, 
under  the  statute,*  joint  and  several  in  char- 
acter. 

Mill.  &  V.  Code,  3483-6 ;  Jarnagin  v.  Sirat- 
ton,  95  Tenn.  619,  30  L.  R.  A.  195. 

A  covenant  not  to  sue  one  of  two  joint  and 
several  obligors  will  not  release  the  other. 

Rowley  v.  Stoddard,  7  Johns.  207;  WinS' 
Uno  V.  Brown,  7  R.  I.  97,  80  Am.  Dec.  638; 
Snow  V.  Cliandler,  10  N.  H.  92,  34  Am.  Dec. 
140;  2  Dan.  Neg.  Inst.  §§  1291-1296;  Beach, 
Modern  Contr.  482,  492. 

The  doctrine  of  release  of  joint  obligors 
has  its  origin  in  technical  logic,  and  is  not 
favored  in  equity. 

Williama  y.  Hxichinqs,  10  Lea.  329;  State, 


iN^OTc. — Elfect  of  judgment  in  an  action  against  \  508,  50  Am.  Dec.  293 :  Moore  v.  Rogers,  19  111. 


part  of  the  obliQors  on  a  faint  or  joint  awi 
several  contract  to  release  or  limit  the  liabil- 
ity of  otTier  obligors. 

I.  Where  the  prior  judgment  is  in  an  action 

on  a  joint  obligation, 
TI.  Where  the  prior  judgment  is  in  an  action 
on  a  partnership  obligation, 
HI.  Where  the  oommon-laui  rule  is  affected  by 

statute. 
IV.  Where  sotne  of  tJia  debtors  are  nonresi- 

den*  9. 
y.  Where  the  prior  judgment  is  on  a  sepa- 
rate obligation. 
VI.  Where  the  prior  judgment  is  an  a  joint 
and  several  obligation. 
VII.  Where  prior  proceedings  affect  subsequent 

proceedings  in  the  same  action. 
Till.  Where    the    obligors    are   principal    and 
surety. 
IX.  Classification  by  states  and  countries. 

I.  Where  the  prior  judgment  is  in  an  action  on 
a  joint  obligation. 

It  Is  generally  held,  in  the  absence  of  statu- 
tory provisions  to  the  contrary,  that  a  judg- 
ment on  a  Joint  obligation  against  part  of  the 
obligors  Is  a  bar  to  a  subsequent  suit  on  the 
original  cause  of  action  against  the  remaining 
obligors.  Mitchell  v.  Brewster,  28  III.  163; 
Barnett  v.  Juday,  88  Ind.  86 ;  Archer  v.  Helman, 
21  Ind.  29 ;  Boot  v.  Dill,  88  Ind.  169 ;  Holman 
▼.  Langtree,  40  Ind.  849;  Kennard  ▼.  Carter, 
64  Ind.  81;  Lawrence  v.  Sample,  07  Ind.  63; 
Cox  V.  Maddux.  72  Ind.  206;  Hunt  v.  Terrll, 
7  J.  J.  Marsh.  67 ;  Kingsley  v.  Davis,  104  Mass. 
178 ;  Peters  v.  Sanford,  1  Denlo,  225 ;  Smith  v. 
Kfbbe.  31  Hun,  390 ;  Candee  v.  Smith,  93  N.  Y. 
349 ;  Smith  v.  Kibble.  19  N.  Y.  Week.  Dig.  118 ; 
Sloo  V.  Lea,  18  Ohio,  279 ;  Beazley  v.  Sims,  81 
Va.  644 ;  Corbin  v.  Planters*  Nat.  Bank,  87  Va. 
661 ;  Lauer  v.  Bandow,  48  Wis.  638 ;  Trafton 
V.  United  States,  8  Story,  664 ;  Mason  v.  Eld  red, 
6  Wall.  231,  18  L.  ed.  783 ;  Willings  v.  Conse- 
qua.  Pet.  C.  C.  301;  King  v.  Hoare,  13  Mees. 
A  W.  4tf4,  2  Dowl.  ft  L.  882,  14  L.  J.  Exch.  N. 
8.  29.  8  Jut.  1127 ;  Harris  v.  Dunn,  18  U.  C.  Q. 
B.  352. 

And  the  same  was  said  to  be  the  rule  in  the 


348;  People  v.  Harrison.  82  111.  84;  Klttering 
V.  Norvllle.  89  Ind.  183 ;  Robinson  v.  Snyder, 
74  Ind.  110 ;  Martin  v.  Baugh,  1  Ind.  App.  20 ; 
Sayre  v.  Coleman,  9  Dana,  174  ;  Gibbs  v.  Bry- 
ant, 1  Pick.  118 ;  Pierce  v.  Kearney,  5  Hill,  82 ; 
Yoho  V.  McGovern.  42  Ohio  St.  11 :  Bowen  v. 
Hastings.  47  Wis.  232 ;  Sessions  v.  Johnson,  95 
U.  S.  347,  24  L.  ed.  596. 

So  where  the  prior  judgment  was  against 
plnintlir.  Reynolds  v.  Pittsburgh.  C.  ft  St.  L.  R. 
Co.  29  Ohio  St.  602:  Pfau  v.  Lorain,  1  Cin. 
Super.  Ct.  Rep.  78;  Roby  y.  Bainsberger.  27 
Ohio  St.  674. 

So.  a  jud<rment  In  an  action  as  to  part  of  the 
obligors  bars  suit  against  all.  Fullington  v. 
KiUen,  65  Oa.  575. 

But  there  are  some  exceptional  cases  wherein 
a  Judgment  on  a  Joint  obligation  as  to  part  of 
the  obligors  was  iield  not  to  be  a  bar  to  a  subse- 
quent action  against  others.  Collins  v.  I^mas- 
ters.  1  Bail.  L.  348,  21  Am.  Dec.  469,  Following 
Sheehy  v.  Mandeville.  6  Cranch,  253,  3  L.  ed. 
215. 

And  where  the  first  Judgment  was  obtained 
by  the  fraud  of  the  second  defendant.  Ferrall 
V.  Bradford.  2  Fla.  508,  50  Am.  Dec.  293. 

And  where  the  prior  Judgment  was  set  aside. 
Martin  v.  Baugh,  1  Ind.  App.  20;  Maghee  v. 
Collins.  27  Ind.  83;  Clodfelter  v.  Hulett,  92 
Ind.  426 ;  Lawrence  v.  Sample,  97  Ind.  63. 

And  where  the  prior  Judgment  was  void. 
Wetherwaz  v.  Paine,  2  Mich.  555. 

And  where  an  exception  was  made  in  case  of 
husband  and  wife.  Avery  v.  Vansickie.  85  Ohio 
St.  270. 

And  where  the  first  Judgment  was  against 
plaintiff  on  a  personal  defense.  NeviU  v.  Han- 
cock, 15  Ark.  511. 

And  the  same  was  said  to  be  the  rule  In  De- 
troit V.  Houghton,  42  Mich.  450. 

And  in  such  a  case  where  the  cause  of  the 
prior   Judgment    was    not    shown.     Phillips    v 
Ward,  2  Ilurlst.  ft  C.   717,  33  L.  J.   Exch.   N. 
S.  7,  9  Jur.  N.  S.  1182,  9  L.  T.  N.  S.  845,  12 
Week.  Rep.  106. 

II.  Where  the  prior  judgment  is  in  an  action  on 
a  partnership  obligation. 

The  rule  as  to  a  Judgment  on  a  partnership 


following  cases :     Ferrall  v.   Bradford.   2  Fla.    debt  is  the  same  as  that  on  a  Joint  obligation, 
43  L.  R.  A.  ^1 
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Vidgett,  ▼.  Mataon,  44  Mo.  305;  Miller  v. 
Fenion,  11  Paige,  18;  ClageU  v.  Balmon,  5 
Gill  &  J.  314. 

Words  of  release  are  often  given  the  force 
and  effect  of  a  covenant  not  to  sue.  A  for- 
tiori  should  an  estoppel  to  further  sue  be 
treated  as  a  covenant  not  to  further  sue. 

Bradford  v.  Prescott,  85  Me.  482 ;  Crane  ▼. 
Ailing,  15  N.  J.  L.  423;  KendHek  v.  O'Neil, 
48  Ga.  031;  Pai-melee  v.  La^crence,  44  111. 
405;  Tryon  v.  IJarty  2  Conn.  120. 

In  joint  and  several '  obligations  each 
obligor  is  principal  as  to  his  aliquot  part, 
and  as  to  the  otner  shares  he  is  surety  for 
bis  co-obligors. 

Ackernian'a  Appeal,  106  Pa.  1;  Williatne 
▼.  Alley,  Cooke  (Tenn.)  267;  1  Addison, 
Contr.  p.  39;  3  Pom.  Eq.  Jur.  §  1418. 

The  release  of  a  surety,  although  he  be  the 
comaker  of  the  note,  cannot  be  set  up  as  the 
release  of  the  principal. 

RaQsdale  v.  Ooesett,  2  Lea,  733. 


A  discharge  of  one  of  two  ]o!nt  and  several 
obligors  for  a  portion  of  the  debt  is  only  a 
release  as  to  such  part,  and  his  co-obligor  i» 
still  liable  for  the  remainder  due. 

Roger*  v.  Hematedf  Kirby,  44. 

The  judgment  against  Hunt  for  less  thair 
the  entire  note  did  not  satisfy  the  note,  and 
defendants  are  yet  liable  for  the  balance  un- 
collected at  this  date. 

Day  V.  Hill,  2  Speers,  L.  628,  42  Am.  Dec. 
390 ;  ffiw  V.  Davie,  68  N.  C.  233. 

Messrs  Burrow  Brotbera  and  O.  SL 
Jeimiiiga  for  appellees. 


J.,  delivered  the  opinitn   of   the 
court: 

The  complainant  as  the  holder  of  a  note 
for  $3,600,  made  by  Mathes,  Hunt,  and  Camp- 
bell &  Pouder,  file  this  bill  against  the  two* 
last-named  parties  for  the  purpose  of  obtain- 
ing a  personal  decree  against  them  for  the 
balance  due  on  this  note,  and  also  to  secure 


and  a  judgment  on  a  partnership  liability 
against  one  partner  is  a  bar  to  a  subseqaent 
suit  against  the  remaining  members  of  the  firm. 
Thompson  v.  Bmmert,  15.111.  415 ;  Wann  v.  Mc- 
Nulty,  7  111.  355,  43  Am.  Dec.  58 ;  Henderson  v. 
Reeves,  6  Blackf.  101;  NIcklaus  v.  Beach,  8 
Ind.  78;  Crosby  v.  Jeroloman,  87  Ind.  264; 
North  V.  Mndge,  18  Iowa,  496.  81  Am.  Dec.  441 ; 
Harford  v.  Street,  46  Iowa,  594 ;  Ward  v.  John- 
son, 13  Mass.  148:  Robertson  v.  Smith,  18 
Johns.  459,  9  Am.  Dec.  227 ;  Olmstead  v.  Web- 
ster, 8  N.  Y.  413;  Penny  v.  Martin,  4  Johns. 
Oh.  566 :  Farnsworth  v.  Halstead,  18  N.  T.  Civ. 
Proc.  Rep.  227;  Smith  v.  Black,  9  Serg.  ft  R. 
142,  11  Am.  Dec  686 ;  Woodworth  v.  Spaffords, 
2  McLean,  168;  Bw  parte  Hlggins,  3  DeO.  ft 
J.  33,  27  L.  J.  Bankr.  N.  8.  27,  4  Jur.  N.  8. 
595;  Kendall  v.  Hamilton,  L.  R.  4  App.  Cas. 
504,  48  L.  J.  C.  P.  N.  8.  705.  41  L.  T.  N.  a 
418.  28  Week.  Rep.  97. 

And  the  same  was  said  to  be  the  mle  in  the 
following  cases:  Jansen  v.  Grlmshaw,  125  III. 
468 ;  Llngenfelser  v.  Simon,  49  Ind.  82 ;  Garri- 
son V.  Garrison,  67  How.  Pr.  271. 

There  are  a  few  cases  which  deny  the  general 
doctrine,  and  hold  that  a  subsequent  suit  may 
be  maintained  against  the  remaining  members 
of  the  firm,  although  the  weight  of  authority  Is 
decidedly  to  the  contrary  in  the  absence  of  a 
statute  reserving  the  right  to  pursue  the  remain- 
ing partners.  Stoddard  v.  Tan  Dyke,  12  Cal. 
437  (where  the  prior  Judgment  Is  on  a  persona) 
defense)  ;  Jansen  v.  Grlmshaw,  125  111.  468 
(where  the  prior  Judgment  was  vacated)  ;  Kan- 
trowits  V.  Kulla.  20  Abb.  N.  C.  321  (based  on  a 
statute,  but  disapproved  In  Heckemann  v.  Young, 
65  Hun,  4(>6,  which  latter  case  was  reversed  in 
134  N.  Y.  170)  ;  Union  Bank  v.  Hodges,  11  Rich. 
L.  480  (admitting  that  the  rule  In  South  Caro- 
lina differs  from  that  of  other  states). 

III.  Where  the  oommon-law  rule  is  affected  by 

statute. 

In  some  states  there  are  statutory  provisions 
known  as  joint-debtor  acts,  which  prevent  a 
Judgment  against  one  Joint  debtor  or  a  partner 
from  barring  a  subsequent  suit  against  the  re- 
maining obligors :  and  so  it  has  been  held  that 
a  second  action  can  be  maintained  under  such 
statutes.  Ellis  v.  Bone,  71  Ga.  466 ;  Kltterlng 
V.  Norvllle,  80  Ind.  183 ;  Yoho  v.  McGovern,  42 
Ohio  St.  11;  Citizens*  Sav.  Bank  v.  Oleson.  47 
Iowa,  492;  Burrus  v.  Anderson,  3  Met.  (Ky.) 
600 ;  Cruzen  v.  McKalg,  57  Md.  461 ;  Hyman  v. 
Stadler,  63  Miss.  362;  Scharfl  v.  Noble.  67 
43  L.  R.  A. 


Miss.  143:  Knox  County  Sav.  Bank  v.  Cottey, 
70  Mo.  150 :  Wiley  v.  Holmes.  28  Mo.  286,  75- 
Am.  Dec.  120;  Phillips  v.  Pltspatrlck,  84  Mo. 
276 :  Dando  v.  Doll,  2  Johns.  07 ;  Taylor  v.  Pet- 
tlbone,  16  Johns.  66;  Carman  v.  Townsend,  S 
Wend.  206;  Bank  of  Columbia  v.  Newcomb,  e 
Johns.  OS:  Oakley  v.  Aspinwall,  4  N.  Y.  615; 
Dean  v.  Eldrldge,  29  How.  Pr.  218 ;  Mervln  ▼. 
Kumbel,  23  Wend.  203 ;  Harbeck  v.  Pupln,  123: 
N.  Y.  115 ;  Tripp  v.  Saunders,  69  How.  Pr.  379  ; 
Wann  v.  Pettengale,  14  Pa.  813 ;  Moore  v.  Hep- 
bum,  5  Pa.  399;  Myers  v.  Nell.  84  Pa.  809; 
Vanemen  v.  Herdman,  8  Watts,  202;  Campbell 
V.  Steele,  11  Pa.  894 ;  Bennett  v.  Cadwell,  70 
Pa.  253 ;  Sullt  v.  Campbell  a  Poudbh  (under 
a  statute  making  Joint  contracts  Joint  and  sev- 
eral )•;  Nichols  V.  Cheairs,  4  Sneed.  229;  Lowry 
V.  Hardwick,  4  Humph.  188;  Mason  v.  Eldred,. 
6  Wall.  231,  18  L.  ed.  783. 

And  the  same  was  said  to  be  the  rule  in  the 
following  cases:  Poole  v.  Hintrager,  60  Iowa» 
180;  Williams  v.  Rogers,  14  Bush,  776.  Overrul- 
ing Nichols  V.  Burton.  6  Bush,  322;  Odom  ▼. 
Denny,  16  Gray.  114 ;  Knapp  v.  Abell.  10  Allen, 
485 :  Rufty  v.  Claywell,  93  N.  C.  306 ;  Navassa 
Guano  Co.  v.  Willard,  78  N.  C.  521 ;  Miller  ▼. 
Reed,  27  Pa.  247,  67  Am.  Dec.  459 ;  Hawkins  T. 
Humble,  6  Coldw.  531. 

But  there  are  some  cases  in  which  the  Joint* 
debtor  acts  are  held  not  to  prevent  a  Judgment 
against  one  from  being  a  bar  to  a  subsequent 
suit  against  the  remaining  obligors  on  a  Joint 
obligation. 

Where  the  statute  was  not  followed.  Archer 
T.  Helman,  21  Ind.  29 ;  Root  v.  Dill,  88  Ind.  169. 

And  so  where  the  subsequent  suit  was  against 
all.     Taylor  v.  Claypool,  5  Blackf.  557. 

See  also  subd.  VII. 

lY.  Where  some  of  the  debtors  are  nonresidents^ 

It  is  generally  recognised  that  the  nonrest- 
dence  of  the  party  subsequently  sued  prevents 
the  prior  Judgment  from  being  a  bar  to  such 
subsequent  suit.  This  Is  an  exception  to  the 
rule  that  a  Judgment  upon  a  Joint  or  partner- 
ship obligation  bars  a  subsequent  suit  against 
the  remaining  obligors.  Merriman  v.  Barker. 
121  Ind.  74 :  Cox  v.  Maddux,  72  Ind.  206 ;  Rand 
V.  Nutter,  56  Me.  339 :  Dennett  v.  Chick,  2  Me. 
191,  11  Am.  Dec.  59 ;  Wiley  v.  Holmes,  28  Mo. 
286,  75  Am.  Dec.  126 ;  Olcott  v.  Little,  9  N.  H. 
250,  32  Am.  Dec.  357;  Brown  v.  Birdsall,  29 
Barb.  549. 

So,  where  the  prior  Judgment  was  against 
plaintiff.     McLelland  v.  Ridgeway.  12  Ala.  482. 
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a  forecloAure  of  a  specific  lien  retained  in  a 
deed  to  certain  real  estate,  for  the  purchaae 
money  of  which  this  note,  and  one  other  that 
hae  been  paid,  was  executed. 

The  facts  that  have  brought  about  this  con- 
troversy, as  far  as  they  need  be  stated,  are  as 
follows:  The  assignor  of  the  complainant 
conveyed  by  deed  to  Mathes,  Hunt,  and  Camp- 
bell &  Pouder  certain  real  estate,  stating  m 
the  deed  that  the  conveyees  took  the  same  in 
undivided  interests  of  one  third,  the  defend- 
ants Campbell  &  Pouder  together  taking  one 
of  these  thirds.  For  the  purchase  money  two 
notes  were  executed  by  the  vendees,  the  note 
sued  on  being  one  of  them.  These  notes  were 
in  the  usual  form  of  joint  paper,  all  the  par- 
ties agreeing  to  pay  to  the  payee,  or  order, 
the  sums  specifiea  in  them.  Notwithstanding 
the  notes  were  thus  written,  yet,  from  the  be- 
ginning, the  parties  seemed  to  have  acted  up- 
on the  assumption  that,  as  the  vendees  took 
a  one-third  each  in  the  land,  each  was  liable 


only  for  his  one-third  of  these  notes.  This  rec- 
ord  discloses  that  the  first  of  the  purchase- 
money  notes  was  paid  by  these  makers  in 
thirds,  and  that  on  the  last — the  one  sued  on 
— Mathes  paid  one  third  of  the  whole  sum 
due  at  the  date  of  his  payment,  Hunt  made 
some  payments,  which  were  put  by  the  holder 
to  the  credit  of  his  one  third,  and  so  with 
payments  made  by  these  defendants.  Subse- 

?[uently,  however.  Hunt  being  much  in  de- 
ault,  the  complainant,  acting  upon  the  as- 
sumption  above  indicated,  filed  a  bill  in  the 
chancery  court  to  recover  from  him  the  bal- 
ance due  from  him  on  his  one  third  of  the 
note,  and  also  to  sell  his  undivided  interest 
in  the  property  to  satisfy  the  decree.  In  his 
bill  complainant  alleged  that  these  defend- 
ants, as  to  their  one  third,  and  Mathes  as  to 
his  one  third,  of  the  note,  had  made  an  ar- 
rangement  to  his  satisfaction;  so  there  was 
no  effort  to  disturb  them,  or  their  undivided 
interests  in  this  realty.     That    cause    pro- 


A  few  cases  hold  that  the  prior  Judgment  Is 
not  a  bar.  but  do  so  by  applying  a  statute.  Shir- 
ley V.  Shattuck.  13  Met.  256;  Odom  v.  Denny. 
16  Gray,  114 :  Bonesteel  v.  Todd.  9  Mich.  371. 
80  Am.  Dec.  90;  Snydam  v.  Barber.  18  N.  Y. 
468.  75  Am.  Dec  254 ;  Campbell  v.  Steele,  11 
Pa.  394 :  Bennett  v.  Oadwell,  70  Pa.  258 ;  Tlb- 
betta  ▼.  Shapleigh,  60  N.  H.  487. 

But  In  the  following  cases  a  prior  Judgment 
was  held  to  be  a  bar  to  a  subsequent  suit.  Can- 
dee  V.  Clark,  2  Mich.  255  (applying  common- 
law  rule)  ;  McMaater  v.  Vernon,  8  Duer,  249 ; 
Stoo  v.  Lea,  18  Ohio,  279  (prior  Judgment  by 
confession  against  t>oth  parties,  and  set  aside 
as  to  one,  held  a  bar  to  subsequent  suit  against 
both). 

¥•  Where  the  prior  fudffment  4$  on  a  aeparate 

ohligaiion. 

On  the  question  whether  a  Judgment  upon  a 
personal  obligation  given  by  a  Joint  obligor  Is 
a  bar  to  a  subsequent  suit  upon  a  Joint  debt 
against  the  other  obligor  there  la  some  conflict. 
The  leading  case  In  this  county  is  Sheehy  ▼. 
MandevlUe,  6  Cranch,  258,  8  L.  ed.  215,  where 
Judgment  was  taken  on  a  note  against  the 
maker,  and  subsequently  a  suit  was  brought 
against  other  parties  upon  that  note  and  the 
original  debt,  alleging  that  tb'ey  were  members 
of  a  firm  doing  business  under  the  name  of  the 
maker,  and  It  was  held  that  the  prior  Judgment 
was  not  a  bar.  But  this  case  has  been  attacked 
on  all  sides,  and  Is  not  recognised  as  sound  law. 
The  cases  holding  that  such  a  Judgment  Is  a 
bar  are  as  follows :  Sydam  v.  Cannon,  1  Houst. 
(Del.)  431 ;  Averill  v.  Loucks,  6  Barb.  19 ;  Ben- 
son V.  Paine,  2  Hilt  552 ;  Moale  v.  Hollins,  11 
Gill  ft  J.  11,  S3  Am.  Dec.  684  :  Moran  v.  Vreden- 
burgh,  Uiil  ft  D.  Supp.  392 ;  Lewis  v.  Williams. 
6  TV' hart.  264,  overruled  In  Potter  v.  McCoy,  26 
Pa.  458 :  United  States  v.  Ames,  99  U.  S.  35.  25 
L.  ed.  295,  overruling  Sheehy  v.  MandevlUe,  6 
Cranch,  258,  8  L.  ed.  215 ;  Cambefort  v.  Chap- 
man. L.  R.  19  Q.  B.  Div.  229,  overruled  In  Wegg 
Prosser  v.  Evans  [1895]  1  Q.  B.  108,  64  L.  J. 
Q.  B.  N.  S.l. 

And  the  same  was  said  to  be  the  rule  In  Lin- 
genfelser  v.  Simon,  49  Ind.  82. 

But  some  cases  hold  that  such  a  Judgment  Is 
not  a  bar.  Wallace  v.  Falrman,  4  Watts,  378 
(where  the  prior  suit  was  on  the  single  bond  of 
one  partner)  :  Potter  v.  McCoy,  26  Pa.  458  (on 
the  ground  that  the  debt  and  parties  were  not 
identical).  Overruling  Lewis  v.  WHllams,  6 
Whart.  264;  Drake  v.  Mitchell,  8  East,  251 
43  L.  R.  A. 


(prior  suit  on  bill  of  exchange  given  by  one)  ; 
Scott  V.  ColmesDll,  7  J.  J.  Marsh.  416  (second 
suit  against  party  discovered  to  have  been  a 
partner)  ;  Sheehy  v.  MandevlUe,  6  Cranch.  258, 
3  L.  ed.  215  (second  suit  against  party  discov- 
ered to  have  been  a  partner;  authority  denied 
In  subsequent  cases)  ;  Watson  v.  Owens,  1  Rich. 
L.  Ill:  Bell  v.  Banks,  8  Mann,  ft  G.  267,  8 
Scott,  N.  R.  497  (where  one  partner  had  given 
a  warrant  of  attorney  to  third  party  as  trus- 
tee) ;  We^g  Prosser  v.  Evans  [1895]  1  Q.  B. 
108.  64  L.  J.  Q.  B.  N.  S.  1  (prior  Judgment  on 
bill  of  exchange  given  by  one  partner)  overruN 
Ing  Cambefort  v.  Chapman,  L.  R.  19  Q,  B.  Div. 
229. 

VI.  Where  the  prior  fudgment  ie  on  a  foint  and 
eeveral  obligation. 

It  is  generally  held  that  where  the  obligation 
is  Joint  and  several,  a  Judgment  against  one  of 
the  obligors  does  not  prevent  a  subsequent  ac- 
tion against  the  remaining  obligors.  But  there 
are  some  cases  which  hold  the  prior  Judgment 
to  be  a  bar  on  the  ground  of  election.  The  fol- 
lowing cases  hold  that  such  a  Judgment  Is  not 
a  bar.  Fitzgerald  v.  Burke,  14  Colo.  559 ;  Peo- 
ple V.  Harrison,  82  111.  84 ;  Moore  v.  Rogers, 
19  III.  848;  ones  v.  Canary.  99  Ind.  116;  Har- 
lan V.  Berry.  4  G.  Greene,  212 ;  Oilman  v.  Foote, 
22  Iowa,  500;  Sherman  v.  Christy,  17  Iowa, 
322:  Smith  v.  Coopers,  9  Iowa,  376;  Sayre  v. 
Coleman,  9  Dana,  174  ;  Armstrong  v.  Prewitt, 
5  Mo.  476,  32  Am.  Pec.  838 ;  Townsend  v.  Rid- 
dle, 2  N.  H.  448 ;  Hix  v.  Davis,  68  N.  C.  231 ; 
Clinton  Bank  v.  Hart,  5  Ohio  St.  83;  Rhoada 
V.  B^ederlck,  8  Watts.  448;  Day  v.  Hill,  2 
Spsers.  L.  628,  42  Am.  Dec.  390;  Christian  t. 
Hoover,  6  Yerg.  505;  Sawyer  v.  White,  19  Vt. 
40 ;  Corbin  v.  Planters'  Nat.  Bank,  87  Va.  661 ; 
Brooklyn  City  ft  N.  R.  Co.  v.  National  Bank  of 
the  Republic,  102  U.  S.  14,  26  L.  ed.  61 ;  United 
States  V.  Cusbman,  2  Sumn.  426  (prior  Judg- 
ment against  both  not  a  bar  to  suit  against 
one)  Overruled  In  United  States  v.  Price,  9  How. 
83.  13  L.  ed.  56 :  Whiteacres  v.  Hamklnson,  Cro. 
Car.  75;  Blumfleld's  Case,  5  Coke,  86b;  Ayrey 
V.  Davenport,  2  Bos.  ft  P.  N.  R.  474;  Hayling 
V.  MuJlhall,  2  W.  Bl.  1235 ;  Claxton  v.  Swift.  1 
Lutw.  362 ;  Brown  v.  Wootton,  Cro.  Jac.  78, 
Yelv.  67 ;  Dyke  v.  Mercer,  2  Show.  394. 

And  the  same  was  said  to  be  the  rule  In  the 
following  cases :  Thompson  v.  Emmert,  15  111. 
415;  NIcklaus  v.  Roach,  3  Ind.  78;  First  Nat. 
Bank  v.  Indianapolis  Piano  Mfg.  Co.  45  Ind.  5 ; 
Jenks  V.   School   DIsL   No.  88,  18  Kan.   856: 
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ceeded  to  a  sale^  under  a  decree  of  foreclos- 
ure pronounced  in  accordance  with  the  prayer 
of  the  bill,  which  realized  to  the  complainant 
an  amount  far  short  of  discharging  his  de- 
cree. Mathes  having  paid  his  assumed  share 
of  the  original  note,  and  there  being  a  con- 
siderable sum  due  upon  the  other  two  thirds 
of  the  note, — this  bill  was  filed  against  Camp- 
bell &  Pouder  to  obtain  a  personal  decree 
against  them  for  this  balance,  and  to  enforce 
the  lien  against  their  undivided  one-third 
interest  in  the  property  for  the  payment  of 
that  balance.  Neither  Mathes  nor  Hunt  is 
ft  party  to  this  proceeding. 

The  defendants  set  up  the  foregoing  facts, 
and  insist  by  way  of  defense :  ( 1 )  As  a  mat- 
ter of  fact  and  law,  that  they  have  never 
been  bound  for  more  than  one  third  of  this 
note.  (2)  That,  if  wrong  in  this,  then  that, 
by  bringing  his  separate  bill  against  Hunt  for 
one  third  of  this  note,  and  obtaining  a  decree 
for  the  sale  and  afterwards  selling,  his  one 


third  of  this  real  estate,  he  has,  in  law,  re- 
leased defendants  and  their  property  from 
any  balance  due  on  the  Hunt  one  third,  leav- 
ing them  liable  only  for  the  balance  due  on 
their  one  third  of  the  note,  which  they  set  out 
8{>ecifioally  in  their  answer^  and  expreas  a 
willingness  to  pay. 

1.  We  agree  with  the  court  of  chancery  ap- 
peals that  the  first  ground  of  insistence  is 
not  well  taken.  If  there  was  any  ambiffuity 
in  this  note,  the  words  and  conduct  of  the 
parties  might  be  looked  to,  in  order  to  enable 
the  court  properly  to  interpret  it.  It  is,  how- 
ever, in  clear  and  unambiguous  terms,  the 
joint  promise  of  the  makers  to  pay  in  Bolido 
the  fixed  sum  of  $3,600,  and  the  legal  effect 
of  this  plain  undertaking  cannot  be  modi- 
fled  by  the  mistaken  construction  placed  on 
the  writing  by  the  holder  and  the  maker. 
While  we  thimc  the  rule  here  announced  is 
too  well  established  to  require  in  its  support 
a  citation  of  authorities,  yet  it  is  not  improp- 


Elliot  V.  Porter,  5  Dana,  299;  Ward  v.  John- 
son. 13  Mass.  148;  McReady  v.  Rogers,  1  Neb. 
124,  98  Am.  Dec.  338;  Wltcher  v.  Oldham,  4 
Sneed,  220 ;  King  v.  Hoare,  13  Mees.  &  W.  494, 
8  Jur.  1127,  2  Dawl.  &  T^  882,  14  L.  J.  Bxch. 
N.  S.  29;  Higgens's  Case,  6  Coke,  446. 

And  nnder  various  statutes  it  has  been  held 
that  the  prior  Judgment  was  not  a  bar.  Maiden 
V.  Webster,  30  Ind.  317 ;  Hawkes  v.  Phillips,  7 
Gray,  284;  Crusen  v.  McKalg,  67  Md.  461; 
Seals  V.  Smith,  91  Mich.  146;  Wolford  v. 
Bowen,  S7  Minn.  267. 

And  the  same  was  said  to  be  the  role  in  the 
following  cases:  Smith  v.  Exchange  Bank,  26 
Ohio  St.  141 ;  Dill  v.  White,  52  Wis.  456. 

So  where  the  plaintiff  was  defeated  in  the 
prior  action  on  a  personal  defense.  Klrkpatrick 
V.  Stlngley,  2  Ind.  269 ;  Stlngley  v.  Kfrrkpatrlck, 
8  Blackf.  186. 

But  In  a  few  cases  a  judgment  on  a  joint 
and  several  obligation  was  held  to  be  a  bar  to 
a  subsequent  action  against  other  parties  upon 
the  same  contract  on  the  ground  of  election. 
Bangor  Bank  v.  Treat,  6  Me.  207,  19  Am.  Dec. 
210 ;  Downey  v.  Farmers*  &  M.  Bank,  13  Serg. 
k  B.  288 ;  Sessions  v.  Johnson,  95  U.  S.  347,  24 
L.  ed.  596. 

And  the  same  was  said  to  be  the  rule  In  Unit- 
ed States  V.  Price,  9  How.  83,  13  L.  ed.  56  (that 
an  election  to  have  a  debt  joint  would  bar  a  sub- 
sequent separate  suit).  Overruling  United  States 
T.  Cushman,  2  Sumn.  426. 

And  where  the  plaintiff  failed  in  a  prior  ac- 
tion on  a  defense  of  payment,  a  subsequent  suit 
was  barred.     Spencer  v.  Dearth,  43  Vt.  98. 

YIL  Where  prior  prooeedingg  affect  eubeequent 
prooeedinfft  in  the  tame  action. 

It  It  generally  held,  in  the  absence  of  statu- 
tory provisions  to  the  contrary,  that  In  Joint 
actions  on  a  Joint  or  partnership  obligation 
there  should  be  but  one  final  Judgment,  and  that 
dismissing  as  to  one  party,  or  taking  a  Judgment 
aa  to  one  party  at  one  time,  bars  a  Judgment 
against  others;  that  an  action  should  not  be 
split  into  several  Judgments.  The  cases  hold- 
ing such  prior  proceeding  a  bar  to  subsequent 
proceedings  are  as  follows:  Hughes  v.  Lind- 
sey,  10  Ark.  555  (new  trial  as  to  one  vacated 
judgment  as  to  both)  ;  Exchange  Bank  v.  Ford, 
7  Colo.  814  ;  Hale  v.  Crowell,  2  Fla.  534.  50  Am. 
l)ec  801:  Pollak  v.  Hutchinson,  21  Fla.  128; 
Davidson  v.  Bond,  12  111.  84 ;  Rose  v.  Comstock, 
17  Ind.  1 ;  Fletcher  v.  Andrews,  1  A.  K.  Marsh. 
52 :  Sullivan  t.  Frankfort  BIdg.  ft  L.  Asso.  18 
43  L.  K.  A. 


Ky.  L.  Rep.  48 ;  Hempstead  v.  Stone,  2  Mo.  95 ; 
National  Broadway  Bank  v.  Hitch,  29  Abb.  N. 
C.  403 ;  Perkins  v.  Richmond.  17  How.  Pr.  809 : 
Clinton  Bank  v.  Hart,  19  Ohio,  872;  Williams 
V.  McFall,  2  Serg.  &  R.  280;  Beltzhoover  v. 
Com.  1  Watts,  126;  Mortland  v.  Floyd,  153 
Pa.  09;  American  Bank's  Appeal,  153  Pa.  98; 
Campbell  v.  Floyd,  153  Pa.  94 ;  Noble  v.  Laley, 
50  Pa.  281;  Finch  v.  Lamberton,  62  Pa.  870; 
O'Neal  V.  O'Neal,  4  Watts  &  S.  130;  Greer  v. 
Miller,  2  Overt.  187:  Tipton  v.  Harris,  Peck 
(I'enn.)  414 ;  Hutchins  v.  Sims,  7  Humph.  236 : 
Whiting  V.  Turley,  Dallam,  Dec  453;  Jenkins 
V.  Hurt,  2  Rand.  (Va.)  446 ;  Taylor  v.  Beck,  3 
Rand.  (Va.)  316;  Peasley  v.  Boatwright,  2 
Leigh,  196 ;  Early  v.  Clarkson,  7  Leigh,  83 : 
Baber  v.  Cook,  11  Leigh,  606 ;  Steptoe  v.  Read. 
19  Gratt.  1 ;  Gibson  v.  Beveridge.  90  Va.  696 ; 
Snyder  v.  Snyder,  9  W.  Va.  415;  Nichols  v. 
Crittenden,  74  Wis.  459. 

And  the  same  was  said  to  be  the  rule  In  the 
following  cases :  Byers  v.  First  Nat.  Bank,  85 
HI.  423;  Martin  v.  Baugh,  1  Ind.  App.  20; 
Maynard  v.  Penniman,  10  Mich.  153 ;  Brooks  v. 
Mclntyre,  4  Mich.  316. 

So,  where  the  plaintiff  failed  against  some  of 
the  defendants,  he  could  not  recover.  Winslow 
V.  Herrlck,  9  Mich.  380 :  Mace  v.  Page,  83  Mich. 
38 ;  Lee  v.  Bolles,  20  Mich.  46 ;  Ballon  v.  Hill, 
23  Mich.  60;  Reading  v.  Beardsley,  41  Mich. 
123 ;  Andre  v.  Fitzhugh,  18  Mich.  93 ;  Anderson 
V.  White,  89  Mich.  130;  Post  v.  Shafer,  63 
Mich.  85 ;  Searles  v.  Reed,  63  Mich.  485 ;  Sellg- 
man  v.  Gray,  66  Mich.  841. 

But  in  some  cases  where  there  was  a  statu- 
tory provision  authorising  the  remaining  obligor 
to  be  proceeded  against,  the  prior  proceedings  In 
the  same  case  as  to  others  were  held  not  to  be 
a  bar. 

And  the  same  was  said  to  be  the  rule  in  the 
following  cases :  Parke  v.  Meyer,  27  Ark.  551 : 
Long  V.  Ciapp,  15  Neb.  417 ;  Choen  v.  Guthrie. 
15  W.  Va.  100;  Enos  v.  Stansbury,  18  W.  Va. 
477. 

And  where  the  prior  judgment  was  on  a  per- 
sonal defense  it  did  not  bar  further  proceedings. 
Lawrence  v.  Sample.  97  Ind.  53. 

So,  where  the  prior  Judgments  were  reversed 
or  vacated.  Martin  v.  Baugh,  1  Ind.  App.  20 ; 
Maghee  v.  Collins,  27  Ind.  83;  Clodfelter  v. 
Hulett,  92  Ind.  426 ;  Heckemann  v.  Young,  134 
N.  Y.  170. 

And  where  the  prior  judgment  was  not  final. 
Loney  v.  Bailey,  43  Md.  10. 

And  where  a  judgment  was  given  for  one  de- 
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er  to  Bay  that  the  contention  made  in  this  case 
vas  urged  in  Ripley  v.  Croaker,  47  Me.  370, 
74  Am.  Dec.  491,  and  it  was  there  held,  where 
several  parties  were  jointly  indebted,  and  one 
of  them  paid  a  specific  share  of  the  debt,  un- 
der the  misapprehension  that  it  was  all  he 
owed,  and  it  was  accepted  and  receipted  for 
by  the  creditor  as  such,  under  a  similar  mis- 
apprehension, that  'such  payment  did  not  ex- 
onerate the  party  making  it  from  his  liabil- 
ity for  the  balance  of  the  debt. 

2.  But  we  cannot  agree  that  the  defend- 
ant's second  ground  of  defense  is  tenable. 
The  note  sued  on,  though  joint  In  its  terms 
under  the  law  of  this  state,  where  it  was 
executed,  is  a  joint  and  several  obligation. 
Jarnagin  v.  Siratton,  95  Tenn.  619,  30  L.  R. 
A.  495.  Its  holder  could  maintain  either  a 
joint  action  against  all  its  makers,  or  a  sev- 
eral action  against  each  one.  While,  at  com- 
mon law,  a  judgment  against  one  of  several 
joint  obligors  was  a  merger  of  the  contract, 


and  thus  a  bar  to  a  subsequent  action  against 
his  co-obligors,  it  was  otherwise  when  the 
contract  was  joint  and  several.  On  such  a 
contract,  nothing  short  of  satisfaction  would 
prevent  the  obligee  from  maintaining  as 
many  suits  as  there  were  obligors  (1  Her- 
man, Estoppel,  §  173) ;  and  this  is  the  neces- 
sary effect  of  our  statute,  declaring  every 
contract,  though  joint  in  its  terms,  several 
as  well  as  joint  {Lowry  v.  Hardtoick,  4 
Humph.  188).  Nor  does  the  well-established 
rule  that  a  plaintiff  shall  not  split  an  indi- 
visible cause  of  action  apply  in  this  case. 
The  reason  of  this  rule  is  expressed  in  the 
maxim,  Ifemo  debet  bis  vexari  pro  una  et 
eadem  causa;  and  the  rule  itself  was  estab- 
lished to  prevent  the  unnecessary  vexation  of 
the  defendant,  and  to  protect  him  from  the 
burden  of  the  costs  of  a  multiplicity  of  suits 
involving  the  same  cause  of  action.  This 
rule  could  be  invoked  by  Hunt,  if  complain- 
ant was  here  seeking  to  hold  him  liable  for 


fendant  and  against  another.  Ryan  v.  State 
Bank,  10  Neb.  524  ;  Smith  v.  Cassell,  70  Wis. 
667 ;  Moffett  v.  Dickie,  21  Gratt.  280. 

And  where  the  Judgment  was  against  some  de- 
fendants at  one  time  and  some  at  another. 
Tbomas  v.  Mohler,  25  Md.  86 ;  Bush  v.  Camp- 
bell, 26  Gratt.  403 :  Pitts  v.  Spotts,  86  Va  71 ; 
Caboon  v.  McCulloch,  92  Va.  177;  Hoffman  T. 
Blrcher,  22  W.  Va  537. 

And  where  the  defense  of  the  first  obligor  was 
Insufficient.     Bean  v.  Seyfert,  12  Phi  la  224. 

And  where  the  plaintiff  dismissed  or  dlscch' 
tinned  as  to  some  and  proceeded  against  others. 
Garrison  v.  lioUlns,  2  I^a,  684 ;  Burleson  v. 
Henderson,  4  Tex.  40 ;  Forbes  v.  Davis,  18  Tex. 
268:  Wooters  v.  Smith,  66  Tex.  198;  Muse  v. 
Farmers'  Bank,  27  Gratt.  262;  Carlon  v.  Ruff- 
ner,  12  W.  Ya  207. 

And  where  proceedings  were  had  to  bind  the 
parties  not  originally  served.  Brwln  v.  Scot- 
ten,  40  Ind.  389 ;  Prince  v.  Cujas.  7  Robt.  76 ; 
Harper  v.  Bangs,  18  How.  Pr.  467 ;  Foster  v. 
Wood,  80  How.  Pr.  284 ;  Decker  v.  Kitchen,  26 
Hnn,  176. 

And  where  by  statute  the  contract  was  joint 
and  several.  Burns  v.  Moore,  76  Ala  339,  62 
Am.  Rep.  232. 

VIII.  Where   the   obligors   are   principal   and 

suretv. 

Where  the  relationship  Is  that  of  principal 
and  surety  the  following  cases  hold  that  a  Judg- 
ment against  one  obligor  is  a  bar  to  a  subse- 
qnent  suit  against  the  remaining  obligors. 
Brady  v.  Reynolds,  18  Cal.  81. 

And  the  same  was  said  to  be  the  rule  In  Irwin 
T.  Helgenberg,  21  Ind.  106. 

And  a  Judgment  against  one  surety  where 
both  are  sued  releases  the  other.  Waggoner 
T.  Walrath,  24  Hun,  443. 

And  a  prior  Judgment  discharging  the  princi- 
pal Is  a  merger.  6111  v.  Morris,  11  Heisk.  614, 
27  Am.  Rep.  744. 

But  the  following  cases  hold  that  a  Judgment 
against  one  obligor  Is  not  a  bar  to  a  subsequent 
snit  or  proceeding  against  the  remaining  obli- 
gors In  matters  of  principal  and  surety,  where 
the  contract  is  Joint  and  several.  State  Bank  v. 
Robinson,  18  Ark.  214;  Phoenix  Mut.  L.  Ins. 
Co.  ▼.  Landis,  60  Mo.  App.  116;  Phelps  v. 
Church,  65  Mich.  231. 

And  a  prior  Judgment  In  favor  of  one  surety 
was  not  a  bar  to  an   action   against   another 
surety,  where  the  prior  defense  was  not  shown. 
Hill  ▼.  Morse,  61  Me.  641. 
43  L.  R.  A. 


And  where  the  second  action  was  on  a  sepa- 
rate contract.  McCuIlough  v.  Hellman,  8  Or. 
191;  White  v.  Smith,  83  Pa  186,  75  Am.  Dec. 
589;  Cambria  County  Comra  v.  Canan,  2 
Watts,  107. 

And  where  the  prior  Judgment  was  void. 
Treasurers  of  the  State  v.  Bates,  2  Ball.  L.  362. 

And  where  the  right  to  proceed  against  the 
second  party  was  saved  by  statute.  Garrison  v. 
Ilolllns,  2  Lea,  684  ;  Cahoon  v.  McCulloch,  92 
Va  177  ;  Citizens*  Sav.  Bank  v.  Oleson,  47  Iowa, 
402 :  Rran  v.  State  Bank,  10  Neb.  624 ;  Wooters 
V.  Smith,  66  Tex.  198. 

And  the  same  was  said  to  be  the  rule  In  Mo- 
Ready  V.  Rogers,  1  Neb.  124,  98  Am.  Dec.  383. 

IX.  Classification  by  states  and  countries. 

Alabama. 

A  Judgment  In  favor  of  one  partner,  obtained 
In  another  state,  is  no  bar  to  a  subsequent  suit 
against  another  partner  in  this  state.  A  Judg- 
ment against  some,  and  in  favor  of  some,  de- 
fendants Jointly  bound  was  held  to  be  erroneous. 
But  the  Code  has  since  changed  the  rule  in  such 
a  case,  and  now  all  Joint  contracts  are  by  stat- 
ute made  Joint  and  several. 

A  Judgment  in  favor  of  one  partner  in  a  suit 
in  which  he  was  the  defendant  in  Mississippi  is 
not  a  bar  to  another  suit  by  the  same  plaintiff 
against  another  party  in  Alabama  on  the  same 
cause  of  action.  McLelland  v.  Rldgeway,  12 
Ala.  482. 

This  was  held  because  of  the  principle  that  a 
verdict  shall  not  be  used  as  evidence  against  a 
man  where  an  opposite  verdict  would  not  have 
been  evidence  for  him. 

Where  a  Judgment  was  rendered  against  a 
firm  and  an  action  brought  upon  the  Judgment 
against  a  member  individually.  It  was  held  that 
the  original  claim  was  merged  in  the  Judgment, 
and  that  under  Ala  Rev.  Code,  |  2539,  making 
Judgments  Joint  and  several  and  changing  the 
common-law  rule,  this  action  was  properly 
brought.  Cox  v.  Harris,  48  Ala  638. 
Arkansas. 

It  seems  that  by  statute  in  this  state  all  con- 
tracts are  Joint  and  several,  and  therefore  a 
Judgment  against  one  party  is  not  a  bar  to  a 
subsequent  action  against  the  other  obligors. 

In  Parke  v.  Meyer,  27  Ark.  651,  It  was  said 
that  Ark.  Code,  S  401,  provides  that  in  an  ac- 
tion against  several  defendants  the  court  may, 
in  Its  discretion,  render  Judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed 
against  the  others  whenever  a  several  Judgment 
is  proper. 
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the  balance  due  on  this  note,  but  it  cannot 
avail  these  defendants,  who  were  not  parties 
to  that  suit. 

But  the  defendants  insist  that  the  sepa- 
rate suit  against  Hunt,  followed  by  the  decree 
against  him  and  his  property,  operating  to 
relieve  him  from  the  remainder  of  the  debt, 
as  a  legal  consequence,  released  them  from 
liability  for  any  balance  due  on  his  one 
third;  in  other  words,  their  contention  is 
that  this  judgment  against  Hunt  had  so  far 
the  effect  of  a  common-law  release  as  to  pro- 
tect them  from  all  liability  for  the  balance 
which  Hunt  should  have  paid.  It  will  be 
seen  that,  while  seeking  an  analog  in  this 
several  or  separate  judgment  against  Hunt, 
with  a  technical  common-law  release,  the 
defendants  fall  far  short  of  claiming  the  full 
effect  of  such  a  release  on  a  joint  contract  at 
common  law,  for  we  find  that  they  only  in- 
sist upon  a  discharge  of  themselves  and  prop- 
erty from  the  balance  remaining  due  from 
Hunt.    But  we  see  nothing  in  the  nature  of 


a  release  in  that  proceeding.  Instead  of  a 
release  to  Hunt,  it  is  an  adjudication  against 
him  of  liability  on  this  joint  and  several 
debt.  It  is  true  that  this  judgment  is  for 
an  aliquot  part,  rather  than  for  the  whole, 
of  the  debt,  and  that  complainant  would  be 
barred  from  maintaininp^  a  suit  against  him 
for  the  balance;  but  this  is  not  because  the 
judgment  is  in  the  nature  of  a  release  of  this 
balance,  but  rather  by  reason  of  the  policy  of 
the  law,  which  forbids  the  splitting  an  indi- 
visible demand.  This  policy,  however,  aa 
has  been  said  already,  is  adopted  for  the  pro- 
tection of  the  party  so  suea.  It  cannot  be 
successfully  invoked  by  these  defendants. 

It  is  very  apparent  from  this  record  that 
the  holder  of  this  note,  as  well  as  its  mak- 
ers, acted  under  a  mistake  of  law  as  to  the 
liability  of  these  makers  on  this  paper,  and 
that,  at  the  time  payments  were  made  and 
accepted,  all  parties  understood  that  a  pay- 
ment of  one  tnird  by  any  one  of  the  obligors 
would  discharge  him  and  his  undivided  in- 


In  State  Bank  ▼.  Robinson,  13  Ark.  214,  it 
was  held  that  under  Ark.  Dig.  621,  making  all 
obligations  joint  and  several,  a  Judgment  in 
favor  of  a  principal  sustaining  a  plea  of  pay- 
ment and  accord  and  satisfaction  Is  no  defense 
to  a  subsequent  action  by  the  creditor  against  a 
surety. 

In  this  case  the  surety  did  not  rely  upon  the 
fact  that  the  debt  had  been  paid  by  the  princi- 
pal, but  relied  upon  the  technical  estoppel  of  the 
judgment  in  favor  of  the  principal  as  a  bar  to 
any  inquiry  as  to  the  fact  of  payment  or  satls- 
faclion. 

Where  a  suit  was  Instituted  against  the  maker 
and  Indorser  of  a  note  jointly,  and  the  plaintiff 
failed  to  make  out  his  case  against  the  Indorser 
for  want  of  proof  of  demand  and  notice,  such 
failure  did  not  Inure  to  the  benefit  of  the  maker. 
Nevlll  V.  Hancock,  15  Ark.  611. 

In  this  case,  the  court  said :  "This  court  has 
held  that,  where  several  are  sued  upon  a  joint 
contract,  a  successful  plea  by  one  going  to  the 
validity  of  the  contract,  or  to  the  satisfaction  or 
discharge  of  the  debt,  operates  as  a  discharge  to 
all  the  defendants ;  but  It  Is  otherwise  where  the 
plea  goes  to  the  personal  discharge  of  the  party 
Interposing  it." 

In  Hughes  v.  Llndsey,  10  Ark.  655.  where  a 
judgment  was  rendered  against  two  defendants 
on  a  joint  contract,  the  granting  of  a  new  trial 
to  one  was  held  to  vacate  the  Judgment  as  to 
both. 
CalifomlA. 

It  appears  that  when  the  prior  action  Is  upon 
a  joint  contract,  a  Judgment  thereon  would  bar 
a  subsequent  action  upon  the  same  contract 
against  other  obligors. 

A  judgment  against  an  accommodation  In- 
dorser was  held  a  merger  of  the  debt,  so  as  to 
bar  an  action  against  other  accommodation  In- 
dorsers.     Brady  v.  Reynolds,  13  Cal.  31. 

''his  was  because  the  Indorsement  was  made 
upon  an  agreement  that  each  would  become  sure- 
ty If  the  other  would,  or.  In  other  words,  that 
they  would  become  sureties  together. 
Colorado. 

Joint  obligations  are  made  joint  and  several 
by  statute,  and  a  judgment  against  one  ts  not  a 
bar  to  a  further  suit  against  another  obligor. 
But  this  does  not  apply  to  oral  contracts. 

Where  an  action  was  brought  against  F.  and 
others  on  a  note,  and  judgment  was  rendered 
against  the  defendants  defaulting,  and  before 
the  trial  against  F.  the  complaint  was  amended 
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abandoning  the  note  and  rating  the  action  upon 
the  original  partnership  debt,  and  was  tried 
against  F.  as  upon  an  unwritten  contract,  the 
former  Judgment  against  the  codefendants  was 
held  to  be  a  merger  of  the  entire  cause  of  action. 
It  was  also  held  that  the  equitable  doctrine  that 
partnership  debts  are  joint  and  several  does  not 
obtain  In  a  purely  legal  action.  It  was  further 
hefd  that  Colo.  Gen.  Stat.  |  1834,  providing  that 
"  'all  joint  obligations  and  covenants  shall  here- 
after be  taken  and  held  to  be  joint  and  several 
obligations  and  covenants,'  and  S  14  of  our  Code 
of  Procedure,  to  wit,  'all  persons  jointly  or  sev- 
erally liable  upon  the  same  obligation  or  Instru- 
ment .  .  .  may  ail  or  any  of  them  be  In- 
cluded In  the  same  action,' "  does  not  refer  to 
and  include  joint  oral  contracts.  Exchange 
Bank  v.  Ford,  7  Colo.  814. 

But  where  a  contract  sued  upon  was  made 
Joint  and  several  by  statute  a  plea  that  the 
plaintlfT  had  already  recovered  Judgment  against 
one  of  the  obligors  In  another  suit  was  Insuffi- 
cient where  It  did  not  allege  that  the  judgment 
was  satisfied.  Fitzgerald  ▼.  Burke,  14  Colo. 
559. 
Delairare. 

A  judgment  upon  an  obligation  given  by  part 
of  the  firm  Is  a  merger  of  the  debt  and  prevents 
a  suit  against  the  remaining  members.  By  stat- 
ute In  this  state  contracts  made  by  several  per- 
sons are  joint  and  several  unless  otherwise  ex- 
pressly stipulated,  but  this  does  not  affect  part- 
nership contracts. 

A  bond  given  by  two  members  of  a  firm  for  a 
debt  and  a  judgment  confessed  upon  It  by  them 
discharged  the  original  joint  liability  of  the 
third  partner,  as  the  original  debt  was  merged 
In  the  new  debt  by  giving  the  bond  and  confess- 
ing the  judgment.  Sydam  v.  Cannon,  1  Houst. 
(Del.)  431. 

In  Currey  v.  Warrington,  5  Harr.  (Del.)  147. 
It  was  held  that  Del.  Dig.  325,  providing  that 
obligations  or  contracts  by  several  persons  shall 
be  joint  and  several  unless  otherwise  expressly 
stipulated,  does  not  apply  to  partnership  obliga- 
tions which  are  joint  and  not  several. 
Florida. 

A  judgment  against  one  joint  debtor  Is  a  bar 
to  a  subsequent  action  against  the  other.  A 
plaintiff  cannot  split  his  case  by  taking  a  judg- 
ment against  part  of  the  joint  debtors  where  all 
are  served  with  process  and  prosecute  the  action 
as  to  others,  as  he  cannot  have  but  one  judg- 
ment.    A  statute  now  provides  for  a  further 
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terest  in  the  property  from  all  further  obli- 
gation. It  is  equally  clear  that  the  suit 
against  Hunt  waa  prosecuted  under  this  mis- 
apprehension. But  this  misapprehension 
cannot  be  used  to  repel  complainant,  when  he 
has  discovered  his  rights,  and  is  now  pro- 
ceeding to  enforce  them  in  a  proper  form. 

The  case  of  Day  v.  Hill,  2  Speers,  L.  628, 
42  Am.  Dec.  390,  is  a  direct  authority  on  this 
point.  The  facts  of  that  case  were  as  fol- 
lows: H.  and  B.  made  a  joint  and  several 
note.  B.  was  sued,  and,  by  mistake,  judg-* 
ment  for  less  than  the  amount  due  was  recov- 
ered against  him.  This  judgment  was  satis- 
fied, and  plaintiff  sued  H.  for  the  balance, 
and  he  set  up  a  defense  similar,  in  effect,  to 
that  relied  on  here.  Evans,  J.,  delivering  the 
opinion  of  the  court,  said:  "I  take  it  to  be 
very  clear  that  the  plaintiff  is  not  estopped 
from  bringing  his  action  against  this  de- 
fendant by  his  judgment  against  the  other 
maker  of  the  note.  The  judgment  in  that 
case  is  a  conclusive  bar  to  any  other  action 


against  the  same  defendant  for  the  same 
cause;  yet  it  is  no  bar  to  an  action  against 
another,  who  is  severally  liable,  unless  the 
judgment  be  paid,  and  then  it  will  avail  the 
defendant,  not  by  way  of  estoppel,  but  as 
payment  or  satisfaction  of  the  debt.  Satis- 
faction or  pa3rment  is  no  bar,  unless  the 
whole  debt  is  paid,  or  something  accepted  in 
full  of  it.  For  less  than  this,  the  defendant 
is  only  entitled  to  a  deduction  from  the  debt 
for  the  amount  paid,  and  the  plaintiff  is  en- 
titled to  a  judgment  for  the  balance."  We 
think,  therefore,  the  court  of  chancery  ap- 
peals was  in  error  in  holding  that  the  de- 
fendants were  liable  only  for  uie  balance  due 
on  their  one  third  of  the  note.  The  decree  of 
that  court  is  modified,  and  a  decree  will  be 
entered  against  them  for  the  balance  due  on 
the  whole  note,  and  subjecting  their  interest 
in  the  land  to  its  payment.  Tne  costs  of  this 
court  will  be  paid  by  defendants,  and  the 
cosU  of  tlie  lower  court  will  remain  as  ad- 
judged by  the  chancellor. 


proeecaUon  of  the  parties  not  served  with  proc- 


In  Ferrall  ▼.  Bradford,  2  Fla.  508,  50  Am. 
Dec.  293.  it  was  said  that  a  Judgment  recovered 
against  one  of  two  or  more  Joint  debtors  Is  a 
bar  to  an  action  against  the  other.  But  It  was 
held  that  the  plaintiff  could  avoid  the  effect  of 
the  prior  Judgment  as  a  bar  by  showing  that  he 
was  induced  to  take  a  Judgment  against  part 
of  the  obllgora  by  reason  of  the  fraud  of  the  de- 
fendant last  sued. 

In  this  case  it  was  said  that  the  case  of 
8heehy  v.  MandeviUe,  6  Crancb.  263,  8  L.  ed. 
218.  has  been  directly  overruled  In  this  country 
and  in  England. 

In  a  Joint  action  npon  a  Joint  contract,  a 
Judgment  entered  up  against  one  defendant  after 
bavlng  discontinued  as  to  the  other,  who  had 
been  In  court  as  a  codefendant,  was  erroneous. 
But  as  the  discontinuance  was  entered  by  negli- 
gence of  the  attorney  It  was  ordered  to  be  set 
Aside,  and  the  Judgment  of  the  trial  court  was 
reversed.  Hale  v«  Crowell,  2  Fla.  634,  60  Am. 
Dec.  801. 

So,  In  a  suit  against  two  partners  as  Joint 
debtors,  where  a  final  Judgment  was  taken  by 
plaintiff  against  one  of  them  after  default  and 
In  favor  of  the  other  on  a  verdict,  the  plaintiff 
could  not  have  such  Judgment  In  favor  of  the 
successful  partner  reversed  for  new  trial  be- 
cause he  had  a  final  Judgment  against  the  other 
partner,  and  he  could  not  obtain  two  Judgments 
upon  the  same  cause  of  action  In  the  same  suit 
against  two  partners  or  Joint  debtors.  Pollak 
▼.  Hutchinson,  21  Fla.  128. 

Florida  Rev.  Stat.  1892,  f  1179,  act  February 
24,  1873,  chap.  1938,  |  0,  provides  that  where 
«  suit  is  brought  against  two  or  more  defend- 
ants, and  service  of  summons  is  not  made  on  all, 
a  Judgment  obtained  in  one  action  shall  not  pre- 
vent the  plaintiff  from  bringing  a  suit  against 
any  defendant  not  served  for  the  same  claim  or 
demand,  but  that  the  plaintiff  can  have  only 
one  satisfaction. 
Cteorffta. 

Under  the  statotee  of  this  state  a  Judgment 
against  a  Joint  obligor  Is  not  a  bar  to  subse- 
quent suit  against  the  other  obligors  not  served 
In  the  first  suit 

m  Ells  V.  Bone,  71  Oa.  466,  it  was  held  that 
a  Judgment  against  a  member  of  a  firm  did  not 
merge  the  debt  of  a  member  of  a  partnership 
who  was  not  served  with  process,  and  that  he 
was  still  liable  to  suit  notwlthstandina  such 
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Judgment  under  Qa.  act  1820,  Cobb,  p.  485, 
Code,  H  8350-1.  providing  that  where  two  or 
more  Joint,  or  Joint  and  several,  contractors  or 
copartners  are  sued  in  the  same  action,  and  serv- 
ice shall  be  perfected  upon  one  or  more  of  the 
Joint  contractors  or  copartners,  and  the  officer 
serving  the  writ  shall  return  that  the  rest  are 
not  to  be  found,  the  plaintiff  may  proceed  to 
Judgment  and  execution  against  such  as  were 
served  in  the  same  manner  as  if  they  were  the 
sole  or  only  defendants. 

This  holds  that  the  common-law  mie  as  to 
Joint  contracts  has  been  changed  in  Georgia. 

In  an  action  against  all  the  obligors  on  a  note, 
It  was  held  that  the  note  could  not  be  used  to 
give  Jurisdiction  against  obligors  not  residing 
In  the  county  of  suit,  where  a  Judgment  had 
been  taken  against  the  resident  obligors  In  a 
prior  action  against  the  same  parties,  In  which 
action  the  resident  obligors  were  the  only  par- 
ties served  with  process.  It  was  further  held 
that  as  to  the  resident  obligors  the  debt  was 
merged  In  the  Judgment.  FulUngton  ▼.  Klllen, 
65  Ga.  575. 
UllnoU. 

Btarr  &  C.  HI.  Stat.  1896,  vol.  9.  p.  2321, 
chnp.  76,  S  3,  provides  that  all  Joint  obligations 
and  covenants  shall  be  taken  and  held  to  be  Joint 
and  several  obligations  and  covenants.  This  Is 
Identical  with  Rev.  Stat.  1845.  p.  299,  S  8.  Not- 
withstanding this  statute  the  cases  In  Illinois 
hold  that  a  recovery  against  one  of  several  per- 
sons Jointly  liable  releases  the  other.  So  with 
regard  to  a  partnership  debt.  But  a  Judgment  on 
a  Joint  and  several  obligation  is  not  a  bar  to  a 
subsequent  action.  The  decisions  holding  that 
a  Judgment  against  one  party  on  a  Joint  obliga- 
tion is  a  bar  to  a  subsequent  suit,  do  not  refer 
to  this  statute.  But  In  National  Bank  v.  Jen- 
nings Trust  Co.  44  III.  App.  285,  the  court  says : 
"Twice  at  least,  the  supreme  court  has  decided 
that  the  statute,  chap.  76,  Joint  rights  and  obli' 
galiont,  covers  contracts  not  under  seal.  Ma- 
rine Bank  v.  Ferry,  40  111.  255 ;  Gage  v.  Me- 
chanics* Nat.  Bank,  79  III.  62.  This  may  not 
be  consistent  with  decisions  that  a  Judgment 
a^ralnst  one  of  several  Joint  promisors  is  a  bar 
for  the  others.  Janson  v.  Grlmshaw.  125  III. 
46S ;  nor  with  Union  Nat.  Bank  v.  Bank  of  Com- 
merce, 94  III.  271,  and  cases  there  cited ;  but 
that  Is  not  our  affair." 
The  decisions  have  been  as  follows : 
A  recovery  against  one  of  several  persons 
Jointly  liable  releases  the  others  not  served  with 
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process,  and  is  a  bar  to  a  subseqaent  action 
against  them.     Mitchell  t.  Brewster,  28  111.  168. 

So,  where  the  prior  suit  is  on  a  partnership 
contract.  Thompson  ▼.  Emmert,  15  111.  415; 
Wann  y.  McNulty,  7  111.  855,  43  Am.  Dec.  58. 

In  Moore  v.  Rogers,  19  111.  848,  and  People 
y.  Harrison,  82  Hi.  84,  it  was  said  that  a  Judg- 
ment against  one  or  more  of  several  Joint  obli- 
gors or  promisors  Is  a  bar  to  another  action 
upon  the  same  contract  against  the  same  or 
other  obligors,  for  the  contract  Is  merged  in 
the  Judgment,  and  can  no  longer  be  made  the 
subject  of  the  action. 

So,  in  Jansen  ▼.  Grimshaw,  126  III.  468,  the 
same  was  said  to  be  the  rule  on  a  Joint  partner- 
ship note. 

in  Davidson  y.  Bond,  12  III.  84,  a  default  en- 
tered a«ralnst  part  of  the  defendants,  without 
notice  taken  of  the  other  defendants  who  had 
been  served  with  process,  was  held  to  be  errone- 
ous. But  it  was  held  that  the  plaintiffs  could 
have  their  own  Judgment  reversed  because  it 
was  a  bar  to  their  obtaining  another  Judgment, 
and  of  itself  afforded  no  security. 

In  Byers  v.  First  Nat.  Banlc,  86  111.  428,  It 
was  said  that  if  one  of  several  defendants  Joint- 
ly liable  should  stay  the  proceedings  as  to  him- 
self, and  the  plaintiff  take  Judgment  against  his 
codefendant,  the  defendant  obtaining  the  stay 
would  be  released  from  the  debt. 

But  where  a  Judgment  was  taken  against  part 
of  the  obligors  on  a  partnership  note,  and  the 
case  removed  to  the  Federal  court  and  re- 
manded, and  then  such  Judgment  was  vacated, 
it  was  not  a  bar  to  further  proceedings  in  the 
same  action  against  the  other  obligors^  Jansen 
T.  Grimshaw,  125  HI.  468. 

And  where  a  contract  was  Joint  and  several  a 
Judgment  against  one  was  not  a  bar  to  an  ac- 
tion against  the  other  on  the  several  liability. 
The  court  said  that  contracts  which  are  Joint 
and  several  may  be  regarded  as  furnishing  two 
distinct  remedies,  one  by  a  Joint  action  against 
all  the  obligors,  and  the  other  by  a  several  ac- 
tion against  each.  People  v.  Harrison,  82  111. 
68 ;  Moore  v.  Rogers,  19  HI.  848. 

In  Thompson  v.  Emmert,  15  111.  416,  It  was 
said  that  the  law  is  different  in  respect  to  a 
Judgment  against  one  upon  a  Joint  and  several 
cause  of  action  operating  as  a  bar  to  an  action 
against  others  from  what  it  is  where  the  con- 
tract is  Joint. 

Where  a  creditor  took  a  Judgment  against 
the  maker  of  a  note  in  one  suit,  and  against  a 
guarantor  In  another,  a  satisfaction  of  the  Judg- 
ment against  the  maker  was  a  satisfaction  of 
the  other  also.  Frankel  v.  Stem,  50  111.  App.  64. 
Indiana. 

A  Judgment  against  one  party  on  a  Joint  or 
partnership  obligation  is  a  bar  to  a  subsequent 
suit  against  other  obligors.  The  statutory  pro- 
vision in  regard  to  procedure  does  not  prevent 
a  bar  unless  strictly  followed.  The  exceptions 
to  the  rule  as  to  a  prior  Judgment  being  a  bar 
are  in  case  of  nonresidence  of  a  party  and  where 
the  prior  Judgment  is  reversed.  Where  the 
statute  is  followed  a  dismissal  as  to  one  not 
served  will  not  be  a  bar,  and  proceedings  may 
be  taken  under  another  statute  to  have  parties 
not  served  bound  by  the  Judgment.  A  Judgment 
against  one  on  a  Joint  and  several  obligation  Is 
not  a  bar  to  a  subsequent  action  against  an- 
other party. 

Wliere  steps  are  not  taken  to  preserve  the  lia- 
bility of  the  other  obligors  under  the  statute,  a 
Judgment  against  part  of  the  obligors  on  a  Joint 
contract  merges  the  debt,  and  is  a  bar  to  a 
further  action  against  the  remaining  obligors. 
Barnett  v.  Juday,  38  Ind.  86 ;  Archer  v.  Heiman, 
21  Ind.  29 ;  Root  v.  Dill,  88  Ind.  169 ;  Holman 
y.  Langtree,  40  Ind.  848 ;  Kennard  v.  Carter,  64 
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Ind.  8]  :  Lawrence  v.  Sample,  97  Ind.  63 ;  Cox 
V.  Maddux,  72  Ind.  206. 

And  the  same  was  said  to  be  the  rule  In  Kit- 
terlng  v.  Norville,  39  Ind.  183;  Robinson  v. 
Snyder,  74  Ind.  110;  Martin  v.  Baugh,  1  Ind. 
App.  20. 

The  same  was  held  in  an  action  on  a  partner- 
ship contract.  Henderson  v.  Reeves.  6  Blackf. 
101 ;  Nicklaus  v.  Roach,  8  Ind.  78 ;  Crosby  v. 
Jeroloman,  87  Ind.  264. 

And  the  same  was  said  to  be  the  rule  in  Ling- 
enfelser  v.  Simon,  49  Ind.  82. 

In  Irwin  v.  Helgenberg,  21  Ind.  106,  where 
the  holder  of  a  Joint  note  made  by  A  with  B 
and  G  as  sureties  took  Judgment  by  default 
against  B  and  C,  process  having  been  rAumed 
not  found  as  to  A,  it  was  said  that  it  was  by 
no  means  clear  that  afterwards  the  holder  could 
maintain  an  action  upon  it  against  the  maker. 

As  affected  by  nonresidence. 

A  Judgment  against  one  of  the  Joint 
makers  of  a  note  does  not  merge  or 
bar  a  separate  action  against  the  other 
maker  who  was  not  a  party  to  the  former 
suit  because  he  was  a  nonresident.  Merrlman 
V.  Barker,  121  Ind.  74 ;  Cox  v.  Maddux,  72  Ind« 
20C. 

Where  the  prior  Judgment  Is  vacated. 

A  Judgment  taken  against  one  of  two  Joint  obli- 
gors on  a  promissory  note,  but  afterwards  re- 
versed or  set  aside,  is  not  a  bar  to  another  ac- 
tion upon  the  note.  Martin  v.  Baugh,  1  Ind. 
App.  20 ;  Maghee  v.  Collins,  27  Ind.  88 ;  Clod- 
felter  v.  Hulett,  2  Ind.  426 ;  Lawrence  v.  Sample* 
97  Ind.  53. 

In  the  latter  case  one  of  two  Joint  makera  of 
a  promissory  note  succeeded  in  a  personal  de- 
fense not  involving  the  merits  of  the  action,  and 
upon  appeal  the  Judgment  was  reversed,  and  it 
was  held  not  to  be  a  bar  to  further  proceedings. 

This  was  on  the  ground  that  the  plaintiff  did 
not  elect  to  pursue  a  single  one  of  the  Joint  debt- 
ors, but  brought  suit  against  all  of  them,  and 
obtained  a  Judgment  which  would  have  been 
against  both  but  for  an  erroneous  verdict  in 
favor  of  one,  and  therefore  the  cause  of  action 
was  not  merged  In  the  Judgment  first  obtained. 

In  Rose  v.  Comstock,  17  Ind.  1,  where  a  Judg- 
ment against  A  was  a  merger  of  the  note  tm- 
to  B  and  C,  who  had  answered  in  the  same  action,, 
the  court  said  that  setting  aside  such  Judgment 
would  not  put  B  and  C  back  into  court  aa 
parties  to  the  suit,  because  it  had  been  at  a 
previous  term  finally  disposed  of  and  ended  by 
taking  a  Judgment  against  one  and  failing  to 
reply  to  the  answers  of  the  others. 

As  affected  by  statutes. 

Where  all  the  Joint  obligors  were  sued  and 
Judgment  taken  against  one  and  the  action  dis- 
missed as  to  the  others  who  had  been  served 
with  process,  a  new  suit  could  not  be  brought 
against  such  dismissed  defendants,  under 
2  Ind.  Rev.  Stat.  p.  120,  practice  act,  f  362,. 
providing  that  when  summons  has  been  served 
in  due  time  upon  part  only,  the  plaintiff  may 
dismiss  or  continue  for  further  proceedings  hia 
action  as  to  those  not  summoned,  or  not  sum- 
moned in  time,  and  proceed  to  trial  as  to  the 
others  or  continue  as  to  all  of  them  at  his  op- 
tion.    Archer  v.  Heiman,  21  Ind.  29. 

In  this  case  It  was  further  held  that  Joint 
makers  were  to  be  deemed  collectively  as  one 
party,  and  if  the  holder  of  a  note  sued  lees  than 
all  the  parties,  he  should  see  all  the  makers  or 
all  the  indorsers  who  may  be  Jointly  liable,  un- 
der Ind.  Acts  1861,  p.  146,  f  16,  providing  that 
the  holder  of  any  negotiable  note  or  bill  of  ex- 
change may  institute  one  suit  against  the  whole 
or  any  number  of  the  parties  liable  to  such 
holder,  but  may  not  at  any  time  Institute  inom 
than  one  suit  on  such  note  or  bill. 
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It  was  further  held  that  there  was  no  proTl- 
•lan  In  the  statute  which  conflicted  with  the 
common-law  rule. 

And  where  one  of  three  joint  makers  of  a  note 
was  sued  upon  the  note  on  a  oa.  ad  ret.  and 
judgment  rendered  without  any  steps  being 
taken  to  bring  in  the  other  parties  or  preserve 
the  remedy  against  them,  such  judgment  merged 
the  entire  cause  of  action.  Boot  ▼.  Dlll»  38  Ind. 
16f». 

In  this  case  It  was  said  that  the  plaintiff 
should  issue  his  process  against  all  and  then  he 
could  taice  either  one  of  two  courses,  under  2 
Gavin  &  H.  (Ind.)  Stat.  503,  |  63,  providing 
that  when  a  summons  is  returned  not  found  as 
to  part  of  the  defendants,  the  plaintiff  may  con- 
tinue for  alias  process  or  dismiss  the  cause  as 
to  the  defendants  not  found  and  proceed  against 
the  others  served,  and  such  plaintiff  may  at  any 
time  afterwards  proceed  against  those  not 
found.  But  in  this  case  these  steps  were  not 
taken. 

And  In  a  suit  against  two  persons  on  a  joint 
note  a  judgment  against  one  of  them  where  the 
other  was  not  found  was  a  bar  to  a  subsequent 
suit  against  both  on  the  same  note,  although 
Ind.  Rev.  Stat.  1838,  p.  446,  provided  that  If  a 
suit  on  a  joint  contract  be  brought  against  two, 
and  only  one  can  be  found,  judgment  may  be 
taken  against  him  alone  on  whom  process  has 
been  served.     Taylor  v.  Claypool,  5  Blackf.  657. 

In  this  case,  as 'the  present  action  was  against 
both,  a  judgment  against  the  one  served  with 
process  could  not  be  obtained,  unless  the  plain- 
tiff could  show  that  he  had  then  a  good  cause 
of  action  subsisting  against  both. 

Bo,  in  an  action  on  a  joint  note  against  A,  B, 
and  C,  where  B  and  C  answered  and  judgment 
was  taken  by  default  against  A,  and  there  was 
a  failure  to  reply  to  the  answer  of  B  and  C,  the 
taking  of  the  judgment  against  A  was  a  discon- 
tinuance of  the  cause  as  to  B  and  C  Bose  ▼. 
Comstock,  17  Ind.  1. 

It  was  held  that  the  case  as  to  B  and  C  was 
not  saved  by  2  Ind.  Rev.  Stat.  1852.  p.  121,  | 
369,  providing  that  the  court  may,  in  Its  discre- 
tion, render  a  judgment  against  one  or  more  of 
the  defendants,  leaving  the  action  to  proceed 
against  the  others  whenever  a  several  judgment 
is  proper. 

In  this  case  the  court  did  not  exercise  Its  dis- 
cretion or  make  any  order,  and  no  several  Judg- 
ment could  be  rendered,  as  they  were  only 
jointly  liable,  and  when  final  judgment  was 
taken  against  A  it  finally  disposed  of  the  cause 
as  to  B. 

In  Martin  ▼.  Baugh,  1  Ind.  App.  20,  it  was 
said  that  Ind.  Rev.  Stat.  1881,  S  320,  providing 
for  further  proceedings  against  joint  debtors 
where  only  part  are  served,  does  not  apply  to  a 
case  where  both  are  served. 

But  where  one  of  the  joint  makers  of  a  note 
was  not  served  with  process,  which  fact  was  en- 
tered on  the  record,  and  after  two  continuances 
judgment  was  taken  against  the  other,  it  was 
the  same  as  a  dismissal  as  to  the  party  not 
served,  and  was  not  a  bar  to  a  subsequent  ac- 
tion against  him,  under  2  Gavin  ft  H.  (Ind.) 
Stat.  593,  f  63,  providing  that  when  a  sum- 
mons is  returned  not  found  as  to  part  of  the 
defendants  the  plaintiff  may  continue  for  alias 
process  or  suggest  a  return  on  the  record,  dis- 
miss the  cause  as  to  the  defendants  not  found, 
and  proceed  against  those  served,  and  after- 
wards proceed  against  those  not  served.  Kit- 
tering  v.  Norville,  39  Ind.  183. 

In  a  similar  case  It  was  held  that  the  plain- 
tiff could  have  the  party  not  served  bound  by 
the  judgment  in  the  same  manner  as  If  he  had 
been  originally  summoned,  under  Ind.  Code,  | 
641,  2  Gavin  4  U.  Stat.  297,  providing  that 
4o  L.  R.  A. 


when  a  judgment  shall  be  recovered  against  one 
or  more  persons  jointly  indebted  upon  contract, 
as  provided  in  |  41.  those  who  were  not  origin- 
ally summoned  to  answer  the  complaint  may  be 
summoned  to  show  cause  why  they  should  not 
be  bound  by  the  judgment  In  the  same  manner 
as  If  they  had  l>een  originally  summoned.  Er- 
win  V.  Scotten,  40  Ind.  389. 

Section  41,  cl.  1,  provides  that  If  the  action 
be  against  defendants  jointly  Indebted  on  con- 
tract, he  may  proceed  against  the  defendants 
served,  and  if  he  recover  judgment  it  may  be  en- 
forced against  the  joint  property  of  all  and  the 
separate  property  of  the  defendants  served. 

In  this  case  It  was  said  that  this  section  of 
the  Code  did  not  change  the  <»>mmon-law  rule 
that  a  judgment  against  one  joint  promisor  is  a 
bar  to  a  subsequent  suit  upon  such  obligation 
against  another  joint  promisor. 

Joint  and  several  obligations. 

A  judgment  against  one  of  several  makers  of 
a  joint  and  several  note  Is  not  a  bar  to  a  subse- 
quent action  against  another  party.  Giles  ▼. 
Canary,  90  Ind.  116. 

And  where  a  suit  was  brought  upon  a  joint 
and  several  obligation  of  A,  B  and  C  against  all 
three,  and  the  judgment  determined  that  A  and 
B  were  not  jointly  liable  with  C,  but  did  not  de- 
termine that  A  was  not  severally  liable  on  the 
obligation  which  was  the  question  in  the  sec- 
ond suit,  the  judgment  in  the  former  suit  was 
no  bar  to  a  suit  against  A.  KIrkpatrick  t. 
Stingley,  2  Ind.  269. 

8o,  in  an  action  of  debt  against  A,  B  and  C, 
on  a  joint  and  several  promissory  note,  where 
the  plaintiff  failed  on  the  ground  that  the  note 
was  Invalid  as  to  C,  the  judgment  was  no  bar  to 
a  subsequent  suit  against  A  on  the  note.  Sting- 
ley V.  KIrkpatrick,  8  Blackf.  186. 

And  where  the  plaintiff  in  a  joint  action 
against  two  as  makers  of  a  joint  and  several 
note,  both  of  whom  had  been  served  with  proc- 
ess, dismissed  as  to  one  by  leave  of  court  and 
took  judgment  against  the  other,  such  judgment 
was  no  bar  to  a  subsequent  suit  against  the 
former.     Maiden  v.  Webster,  80  Ind.  317. 

In  this  case  It  was  held  that  the  dismissal  as 
to  one  party  changed  the  joint  action  to  a  sever- 
al action  against  the  remaining  party,  and  hence 
the  judgment  in  that  suit  was  no  bar  to  a  subse- 
quent action  against  the  other  party,  under  Ind. 
Code,  I  20,  providing  that  persons  severally 
liable  upon  the  same  obligation  may  all  or  any 
of  them  be  included  in  the  same  action,  and  I 
41,  cl.  3,  providing  that  if  all  the  defendants 
have  been  served  judgment  may  be  taken  against 
any  or  either  of  them  severally,  when  the  plain- 
tiff would  be  entitled  to  judgment  against  such 
defendant  or  defendants  if  the  action  had  been 
against  any  or  either  of  them  alone,  and  S  99, 
providing  that  the  court  may  at  any  time.  In  its 
discretion,  correct  the  name  of  any  party  to  be 
added  or  struck  out. 

In  First  Nat.  Bank  v.  Indianapolis  Piano 
Mfg.  Co.  46  Ind.  5,  and  Nlcklaus  v.  Roach,  d> 
Ind.  78.  It  was  said  that  on  a  joint  and  several 
obligation  there  may  be  as  many  actions  and 
judgments  as  there  are  parties  severally  liable. 
Iowa. 

An  early  statute  provided  that  a  judgment 
against  one  or  more  jointly  bound  should  not  t>e 
a  bar  to  a  subsequent  action  against  other  obli- 
gors. Where  this  section  has  been  referred  to 
It  has  been  followed.  But  several  decisions  ap- 
ply the  common-law  rule  holding  the  prior  judg- 
ment  a  bar,  making  no  reference  to  the  statute. 
It  seems  I  impossible  to  reconcile  these  decisions 
with  the  other  cases  and  the  statute. 

Iowa  Rev.  1800,  S  2764,  Code  1888,  f  8755 
(2250).  Code  1897,  S  3465,  provide  that  where 
two  or  more  persons  are  bound  by  contract 
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whether  Jointly  only  or  jointly  and  seTerally  or 
severally  only,  the  action  thereon  may  at  the 
plaintlflTs  option  be  brought  against  any  or  all 
of  them,  and  that  an  action  or  judgment  against 
any  one  or  more  of  several  persons  Jointly  bound 
shall  not  be  a  bar  to  proceedings  against  others. 

Under  this  statute  a  judgment  by  confession 
against  a  maker  of  a  joint  note  was  not  a  bar 
to  a  subsequent  action  against  the  remaining 
obligor  who  was  a  surety.  Cltlsens*  Sav.  Bank 
T.  Oleson,  47  Iowa«  492.  In  this  case  no  refer- 
ence was  made  to  any  other  Iowa  case. 

In  Poole  T.  Hlntrager,  60  Iowa,  180,  It  was 
said  that  under  Iowa  Code,  H  2550-3,  where 
parties  are  jointly  bound  by  contract,  or  as  part- 
ners, an  action  may  be  maintained  against  any 
one  of  them. 

In  Ryerson  ▼.  Hendtie,  22  Iowa,  480,  It  was 
said  that  "this  section  Is  full  of  Innovations 
upon  the  common  law.  as  to  the  nature  or  rela- 
tion of  liability,  the  right  of  action,  and  the  ef- 
fect of  judgment.'*  The  dissenting  opinion  In 
this  case  questions  If  a  person  sues  a  partner 
Individually  for  a  debt  of  the  firm,  whether  he 
can  afterwards  sue  the  firm  or  the  other  mem- 
bers. 

But  In  North  ▼.  Mudge.  IS  Iowa,  490.  81  Am. 
Dec.  411,  It  was  held  that  a  Judgment  con- 
fessed by  one  member  of  a  Arm  merged  the  con- 
tract debt  and  was  a  bar  to  another  action  on 
the  same  demand  against  the  firm. 

In  this  case  Iowa  Rev.  1860,  §  2764,  was  not 
cited,  although  It  was  in  force.  The  Judgment 
confessed  against  the  Arm  was  held  void  as  to 
the  party  not  confessing ;  but  was  a  bar  to  a 
further  action  against  the  Arm  or  the  members. 

3o,  a  Judgment  obtained  against  a  firm  with- 
out service  of  process  on  a  party  who  was 
claimed  to  be  a  member  was  held  to  merge  the 
note,  and  prevent  a  subsequent  action  against 
the  nrm  In  which  It  Is  alleged  that  this  party 
was  a  member  of  the  partnership  at  the  time  of 
the  execution  of  the  note.  Harford  v.  Street, 
46  Iowa,  5U4. 

In  this  case  the  court  said :  "The  note  sned 
on  became  merged  In  this  Judgment  under  the 
law  in  force  when  the  Judgment  was  rendered, 
and  It  cannot  now  be  the  subject  of  a  cause  of 
action.  North  v.  Mudge,  13  Iowa,  496,  81  Am. 
Dec.  441."  The  court  further  said  that  the 
confession  of  Judgment  by  one  partner  did  not 
bind  the  other. 

Joint  and  several  obligations. 

An  unsatisfled  judgment  against  one  of  the 
obligors  of  a  Joint  and  several  obligation  Is  no 
bar  to  an  action  against  the  other.  Harlan  v. 
Berry,  4  G.  Greene,  212:  Gllman  v.  Foote,  22 
Iowa,  560 ;  Sherman  v.  Christy,.  17  Iowa,  322 ; 
Smith  V.  Coopers,  9  Iowa,  376. 

In  Gllman  v.  Foote,  22  Iowa,  560,  the  recov- 
ery of  a  Judgment  against  a  member  of  a  firm 
on  his  several  liability  on  a  note  signed  In  the 
firm  name,  and  Individually  by  this  member, 
was  not  a  bar  to  a  subsequent  action  against  the 
firm  where  there  had  been  no  actual  satisfaction 
of  such  Judgment. 

In  this  case  the  court  said  that  "the  note  In 
suit  being  several  as  to  Foote  It  is  plain  that 
he  might  thereon  be  severally  sued,  and  a  re- 
covery against  him  without  satisfaction  would  be 
no  merger  of  the  note  as  to  the  other  makers." 

So,  In  Sherman  v.  Christy,  17  Iowa,  322,  a 
judgment  confessed  by  one  member  of  the  firm 
on  a  Joint  and  several  note  made  by  him  in  the 
firm  name,  bound  only  the  member  confessing, 
and  was  not  a  bar  to  a  subsequent  action 
against  the  othe^  member  upon  the  note. 

In  tuis  case  North  v.  Mudge,  13  It/Wa,  496.  81 
Am.    Doc.   441,   was   distinguished,   as    in   that 
case   the   debt   waa  joint  and  not  Joint   and 
several. 
43  L.  R.  A. 


And  In  Smith  v.  Coopers,  0  Iowa,  876,  a  Judg- 
ment rendered  against  one  of  the  makers  of  a 
Joint  and  several  promissory  note,  and  the  case 
continued  as  to  the  others,  did  not  bar  the 
plaintiff's  right  to  recover  against  the  other 
parties. 

In  this  case  it  was  held  that  the  doctrine  of 
merger  and  release  by  taking  a  Judgment  against 
one  of  the  makers  did  not  apply,  under  Iowa 
Code.  1825-6,  |  1682,  providing  that  persons 
jointly  and  severally  liable  upon  the  same  In- 
strument may  all  or  any  part  of  them  be  sued 
at  once,  that  Judgment  may  be  rendered  against 
one  or  more  of  several  plaintiffs  or  defendants, 
and  that  this  may  be  done  against  one  or  more 
before  the  case  Is  ripe  for  decision  as  to  all. 
Kanaaa. 

In  Jenks  t.  School  Dlst.  No.  38,  18  Kan.  S56, 
it  was  said  that  under  the  Kansas  statute,  pro- 
viding that  a  bond  is  a  Joint  and  several  obll- 
gatl6n.  where  suit  was  brought  against  Joint 
and  several  obligors,  in  which  process  was  not 
served  on  all  the  defendants,  judgment  could  be 
taken  against  those  served,  and  such  Judgment 
was  no  bar  to  subsequent  proceedings  against 
those  not  served  at  the  rendition  of  such  Judg- 
ment. 
Kentucky, 

Prior  to  the  Code  provision  there  was  some 
conflict  as  to  whether  or  not  a  Judgment  against 
a  Joint  obligor  was  barred  by  another  action 
against  a  remaining  obligor.  Some  of  the  early 
cases  favored  the  case  of  Sheehy  v.  Mandevllle, 
6  Cranch,  253.  3  L.  ed.  215,  whilst  other  cases 
indicated  a  desire  to  follow  the  weight  of  au- 
thority. Since  the  Code  provision,  however,  a 
Judgment  against  one  Joint  obligor  Is  no  bar  to 
another  suit  against  the  remaining  obligor.  A 
Judgment  on  a  Joint  and  several  obligation  Is 
no  bar  to  a  subsequent  suit  against  the  remald- 
Ing  obligors. 

A  Judgment  In  favor  of  one  heir  and  co-obi  1> 
gor,  which  would  bar  any  other  suit  against  him 
for  the  same  cause  of  action,  extinguished  the 
obligation  of  his  coheir  or  co-obligor  where  the 
judement  had  not  been  obtained  in  consequence 
of  a  defense  applying  particularly  and  alone  to 
the  party  in  whose  favor  it  had  been  rendered* 
Hunt  V.  Terrll,  7  J.  J.  Marsh.  67. 

So,  in  Sayre  v.  Coleman,  9  Dana,  174,  It  was 
said  that  a  judgment  against  part  of  the  Joint 
obligors  would  merge  the  liability,  and  would 
be  a  bar  to  a  subsequent  suit  either  against 
them  or  against  others. 

But  a  Judgment  upon  a  contract  against  the 
only  obligor  was  not  a  bar  to  a  subsequent  ac> 
tion  against  another  party  who  was  alleged  to 
be  a  dormant  partner  in  a  firm  doing  business 
under  the  name  of  the  obligor.  Scott  ▼.  Colmea- 
nil,  7  J.  J.  Marsh.  416. 

In  this  case  it  was  said :  "Though  It  has 
been  frequently  said  by  Judges  and  lawyers 
that  the  Supreme  Court  of  the  United  States  In 
the  case  of  Sheehy  v.  Mandevllle,  6  Cranch,  253, 
3  L.  ed.  215,  declared  that  a  Judgment  against 
one  joint  obligor  does  not  so  merge  or  change 
the  character  of  the  contract  as  to  bar  a  salt 
upon  the  same  contract  against  his  co-obligor, 
yet  a  careful  examination  of  the  opinion  In  that 
case  win,  we  think,  show  that  no  such  doctrine 
was  therein  settled  and  no  such  point  decided.** 
But  the  court  said  that  case  held  that  where  the 
first  suit  was  on  a  sole  contract  of  one  party 
that  a  second  suit  may  be  brought  against  an- 
other parry  alleging  that  he  was  a  partner. 

lu  Williams  V.  Rogers,  14  Bush,  776,  It  was 
said  that  under  Ky.  Civ.  Code,  S  27,  providing 
that  an  action  or  Judgment  against  one  or  more 
of  sev(^ral  persons  Jointly  bound  shall  not  be 
a  bar  to  proceedings  against  others,  abolished 
the  common-law  rule  as  to  lolnt  and  seTerai  Ha* 
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■bllltiec  upon  contracts.  Tbis  case  denies  the  au- 
thority of  Nichols  ▼.  Burton,  5  Bush,  322,  but 
admits  that  at  common  law  where  the  terms  of 
«  partnership  agreement  did  not  make  it  sever- 
al or  joint  and  several,  the  effect  of  a  Judgment 
agHlnst  one  obligor  was  to  merge  the  claim 
against  the  other  of  lae  obligors,  and  prevent 
^anjr  proceedings  against  them  either  severally  or 
jointly. 

In  Nichols  ▼.  Burton,  6  Bush,  822,  it  was  held 
that  a  juugment  against  one  partner  on  an  in- 
dividual acceptance  given  by  him  In  payment  of 
an  account  against  the  Urm  merged  the  original 
4lebt  of  the  firm  and  barred  a  suit  against  the 
other  members  of  the  firm  for  the  same  debt, 
and  the  court  said  :  "Our  Code  does  not  au- 
thorise separate  suits  at  different  times  against 
the  partners." 

So  far  as  this  case  intimates  that  a  suit  and 
Judgment  against  one  paitner  is  of  itself  a 
merger  and  satisfaction  of  the  claim  against 
the  other  partner,  the  same  was  overruled  in 
MMlIisms  V.  Rogers,  14  Bush,  776. 

And  where  a  judgment  was  taken  against  two 
defendants  on  a  note  executed  by  three,  and 
process  was  not  served  as  to  the  third,  and  the 
Judgment  was  replevied  and  execution  Issued  on 
the  replevin  bond  and  returned  no  property 
found,  this  was  no  bar  to  the  prosecution  of  the 
action  against  the  third,  under  Ky.  Civ.  Code, 
S  399.  providing  that  in  an  action  against  sever- 
al defendants  the  court  may.  In  its  discretion, 
render  Judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others 
whenever  a  severnl  Judgment  Is  proper.  Burrus 
-V.  Anderson,  3  Met.  (Ky.)  600. 

It  was  irregular  to  render  a  Joint  Judgment 
against  all  the  plaintiffs  in  error  In  a  Joint  ac- 
tion, where  a  Judgment  in  the  same  action  had 
been  previously  rendered  against  one  of  them 
«nd  was  unreversed.  Fletcher  v.  Andrews,  1  A. 
K.  Marsh.  62. 

In  this  case  It  was  said  that  as  It  now  ap- 
pears the  Judgment  first  rendered  has  been  re- 
versed since  obtaining  the  last  Judgment  against 
all  the  parties  and  on  the  return  of  this  cause 
to  the  court  below,  as  ail  the  parties  would  then 
be  legally  before  the  court.  Judgment  may  then 
be  rendered  against  all  unless  there  Is  some  suf- 
ficient plea  presented  to  bar  the  action. 

A  Judgment  rendered  against  persons  Jointly 
liable  Is  an  entirety,  and  If  void  as  to  one  de- 
fendant Is  void  as  to  all,  although  where  the 
parties  are  severally  liable  it  would  be  different. 
'Sullivan  V.  Frankfort  Bldg.  &  L.  Asso.  13  Ky. 
Lt.  Ren.  48. 

Joint  and  several  obligations. 

A  Judgment  against  two  of  three  Joint  and 
aeveral  obligors  In  which  the  two  defendants 
had  not  pleaded  the  nonjoinder  of  the  third  ob- 
ligor In  abatement,  could  not  be  pleaded  in  bar 
to  a  subsequent  suit  against  the  third  obligor. 
Sayre  v.  Coleman,  9  Dana,  174. 

In  Elliot  V.  Porter,  5  Dana,  299,  80  Am.  Dec. 
68S.  it  was  said  that  In  cases  of  contract  a 
Judgment  against  one  is  no  bar  to  a  suit  on  the 
same  contract  against  another  Jointly  and  sever- 
ally bound. 
Bfalne. 

An  election  to  sue  one  of  the  makers  of  a  joint 
and  several  note  Is  held  to  be  an  election  to 
treat  It  as  a  several  contract  and  a  bar  to  a 
suljsequent  suit  against  the  other  two  jointly. 
A  Judgment  In  favor  of  a  surety  Is  held  not  a 
har  to  an  action  against  another  surety  where 
the  grounds  for  the  first  judgment  were  not 
shown.  A  Judgment  In  an  action  on  a  Joint 
contract  against  one  defendant  is  held  not  to  be 
a  bar  to  a  suit  against  another  where  the  first 
Judgment  was  obtained  In  another  state,  and 
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only  one  defendant  was  found.     This  Is  In  ac- 
cord with  the  genera]  doctrine. 

A  suit  and  judgment  against  one  of  the  mak- 
ers of  a  joint  and  several  note  signed  by  three  Is 
an  election  to  treat  it  as  a  several  contract  as 
to  all,  and  was  a  bar  to  a  subsequent  suit 
against  the  other  two  Jointly.  Bangor  Bank 
V.  Treat,  0  Me.  207,  19  Am.  Dec.  210. 

But  a  Judgment  in  favor  of  a  surety  in  an 
action  against  him  Is  not  a  bar  to  a  subsequent 
action  against  another  surety.  Hill  v.  Morse, 
61  Me.  641. 

In  this  case  It  did  not  appear  upon  what 
ground  of  defense  the  former  judgment  was  ren- 
dered, or  that  in  the  former  case  the  defendant 
prevailed  upon  any  facts  which  went  to  the  mer- 
its of  the  case  or  extinguished  the  cause  of  ac- 
tion, or  that  the  facts  involved  in  that  judg- 
ment were  such  as  would  be  available  to  the 
defendant  as  a  bar  to  a  subsequent  action  if 
the  same  were  proved. 

Nonresldence. 

A  Judgment  against  one  of  several  Joint  de- 
fendants found  within  the  state  In  an  action 
against  all  is  not  a  bar  to  a  subsequent  action 
on  the  same  obligation  against  them  all,  where 
service  was  only  made  upon  another  defendant 
who  had  come  within  the  state,  and  discontinu- 
ance entered  as  to  the  others,  as  this  is  within 
an  exception  to  the  common-law  rule  that 
"where  the  claim  is  Joint  the  action  must  be 
against  all  who  are  jointly  liable."  Rand  v. 
Nutter,  66  Me.  889. 

bo,  a  judgment  rendered  In  another  state 
against  one  joint  obligor  where  the  other  was 
not  served  is  no  bar  to  a  subsequent  action 
against  the  remaining  obligor  in  another  state. 
Dennett  v.  Chick,  2  Me.  191,  11  Am.  Dec.  69. 
Maryland. 

It  was  originally  held  that  the  common-law 
doctrine  applied  in  this  state,  and  a  judgment 
against  one  of  a  partnership  firm  was  a  bar 
to  a  subsequent  action  against  the  remaining 
partner.  This  was  changed  by  the  Code  in 
io'j9.  a  statute  of  1870  providing  that  on  a 
joint  and  several  bond,  note,  penal  or  single 
bill,  no  more  than  one  action  can  be  brought 
where  the  obligors  reside  in  the  same  county 
was  held  not  to  apply  to  the  covenants  of  a  lease. 

The  rule  of  the  common  law  was  changed  by 
'  Md.  act  1839,  chap.  14,  Code,  art.  49.  |  10,  pro- 
vldlnir  that  a  judgment  rendered  against  one  or 
more  partners  or  one  or  more  persons  jointly 
liable  on  any  contract  less  than  the  whole  num- 
ber Jointly  bound,  shall  not  extinguish  or  merge 
the  cause  of  action  as  respects  the  liability  of 
the  partners  or  persons  not  bound  by  such  judg- 
ment, but  they  shall  remain  liable  to  be  sued 
as  if  their  original  responsibility  had  been  Joint 
and  several. 

Under  this  statute  a  Judgment  against  one 
Joint  debtor  Is  not  a  bar  to  a  subsequent  suit 
and  judgment  against  the  remaining  obligor. 
Cruzen  v.  McKaig,  67  Md.  461. 

Bo.  under  this  act  where  a  Judgment  by  de- 
fault had  been  taken  severally  and  at  different 
stages  of  the  case  but  no  final  judgment  ren- 
dered against  any  of  the  parties,  and  their  lia- 
bility all  depended  upon  one  joint  contract,  it 
was  proper  to  render  one  final  Judgment  against 
them.     Loney  v.  Bailey,  43  Md.  10. 

The  court  may  set  aside  a  default  judgment  as 
to  one  of  two  joint  partners  and  allow  him  to 
confess  a  judgment  for  the  debt,  under  Md.  act 
1839,  chap.  14  (Code,  art.  29.  |  18),  suspending 
the  common-law  rule  by  whllh  a  cause  of  ac- 
tion against  one  of  two  joint  debtors  was  merged 
by  the  judgment  against  the  other,  and  allow- 
ing a  recovery  of  several  judgments  in  such 
cases.     Thomas  v.  Mohler,  25  Md.  36. 
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In  Crusen  v.  McKalg,  67  Md.  461,  it  was  held 
that  Md.  Code,  art.  49,  |  2,  Amended  Laws  1870, 
chap.  &29,  providing  that  no  person  shall  in- 
stitute more  than  one  suit  on  a  Joint  and  several 
bond,  promissory  note,  penal,  or  single  bill,  when 
the  persons  executing  the  same  are  alive  and 
residents  In  the  same  county,  did  not  apply  to 
an  action  on  a  covenant  in  a  lease. 

But  previous  to  the  act  of  1839  It  was  held 
that  a  judgment  against  a  party  on  a  note  exe- 
cuted by  him  barred  a  subsequent  action  of  as- 
sumpsit against  another  party  claiming  that  he 
was  a  dormant  partner  in  a  firm  carried  on  in 
the  name  of  the  party  who  executed  the  note, 
and  that  the  note  was  given  for  goods  furnished 
the  firm,  and  that  at  the  time  of  the  first  suit 
the  plaintiff  was  ignorant  that  the  last-named 
defendant  was  a  partner  In  such  firm.  Moale 
V.  Rollins,  11  Gill  &  J.  11.  83  Am.  Dec.  684. 
It  Is  said  in  Thomas  v.  Mohler,  25  Md.  36,  that 
Md.  act  1839,  chap.  14,  Code,  art.  29,  f  18, 
changed  this  rule. 
VkmMunelkuuettu, 

The  common- law  doctrine  that  a  judgment 
against  one  joint  debtor  bars  a  subsequent  ac- 
tion against  the  other  applies  in  this  state,  ex- 
cent  so  far  as  modified  by  the  statute,  which 
provides  that  where  more  than  one  is  sued,  and 
process  is  returned  not  found  as  to  the  other, 
such  judgment  is  not  a  bar  to  a  further  action. 
This  statute  has  been  applied  where  a  judgment 
has  been  taken  on  a  joint  debt  and  the  other 
obligors  were  not  residents.  Instead  of  regarding 
such  cases  as  an  exception  to  the  general  rule, 
but  the  same  result  is  reached.  It  seems  that 
notwithstanding  the  statute  if  the  action  is 
brought  originally  against  one  joint  debtor,  and 
no  effort  is  made  to  secure  service  on  the  others, 
that  such  a  judgment  shall  be  a  bar  to  a  further 
action.  On  a  joint  and  several  obligation  a 
judgment  In  an  action  against  one  Is  no  bar  to 
a  further  proceeding  in  the  same  action  against 
the  others  under  the  statute. 

A  judgment  recovered  againt  one  of  two  part- 
tiers  merges  the  debt  and  Is  a  bar  to  a  subse- 
quent action  against  both  promisors.  Ward  v. 
Johnson,  13  Mass.  148. 

And  an  action  and  judgment  against  one  of 
two  joint  debtors  Is  a  bar  to  any  further  action 
against  the  other.  Kingsley  v.  Davis,  104 
Mass.  178.  And  the  same  was  said  to  be  tbe 
rule  In  GIbbs  v.  Bryant,  1  Pick.  118. 

In  Weil  V.  Raymond.  142  Mass.  20(3,  which 
was  an  action  to  ascertain  whether  an  agent  or 
undisclosed  principal  was  liable,  the  court  said : 
**If  the  plaintiff  sold  the  merchandise  to  George 
J.  Raymond,  under  the  name  of  George  J.  Ray- 
mond &  Company,  he  can  sue  him  therefor;  If, 
In  buying  the  property  George  J.  Raymond 
acted  as  the  agent  of  his  wife,  an  undisclosed 
principal,  the  plaintiff  can  also  sue  her ;  he  can- 
not sue  both  jointly,  but  It  Is  said  that  he  can 
proceed  against  each  separately,  although  not 
to  judgment  against  both,  for  a  judgment  ob- 
tained against  one,  although  unsatisfied,  Is  a 
bar  to  an  action  against  the  other;"  citing 
Kingsley  v.  Davis,  104  Mass.  178. 

Massachusetts  Rev.  Stat.  chap.  02,  S  12,  Gen. 
Stat.  chap.  126,  f  13,  provides  that  if  an  action 
founded  on  contract  Is  brought  against  several 
defendants,  and  the  writ  is  duly  served  on  one 
or  more  of  them,  but  no  legal  service  is  made 
on  the  other  either  by  attachment  of  property  or 
otherwise  by  reason  of  their  absence  from  the 
state  or  for  other  sufllclent  cause,  the  action 
may  nevertheless  proceed  against  those  who  are 
duly  8ei*ved  with  process,  without  any  further 
proceedings  against  the  others ;  and  Rev.  Stat, 
chap.  92.  fi  13,  Gen.  Stat.  chap.  126.  S  14.  pro- 
vides that  if  judgment  shall  be  rendered  against 
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one  or  more  of  several  contractors  In  the  man* 
ner  provided  In  the  preceding  section,  and  shall 
remain  unsatisfied,  an  action  on  the  same  con- 
tract may  be  afterwards  maintained  against  any 
of  the  other  joint  contractors  in  like  manner  aa 
if  the  contract  had  been  joint  and  several. 

In  Odom  v.  Denny,  16  Gray,  114,  it  was  said 
that  this  statute  rescinded  the  rule  of  the  com- 
mon law  which  had  been  applied  by  the  court 
in  Ward  v.  Johnson,  13  Mass.  148.  The  court 
evidently  meant  that  where  the  provisions  of 
the  statute  are  followed  the  common-law  mie 
does  not  apply. 

But  Kingsley  v.  Davis,  104  Mass.  178,  fol- 
lowed Ward  V.  Johnson,  without  referring  to 
this  statute. 

So  under  this  statute  a  judgment  In  another 
state  against  one  joint  obligor  where  the  other 
was  a  nonresident  Is  not  a  bar  to  the  prosecu- 
tion of  a  suit  against  another  obligor  in  thia 
state.  Shirley  v.  Shattuck,  18  Met.  266 ;  Odom 
V.  Denny,  16  Gray,  114. 

In  this  latter  case  It  was  said  that  the  ease 
of  Catsklll  Bank  v.  Hooper,  5  Gray,  574,  was  not 
In  conflict  with  it,  as  in  that  case  the  plaintiff 
had  sued  two  partners  In  New  York  and  oh- 
tained  a  judgment  there  which  bound  their  joint 
property  in  that  state  under  the  laws  of  New 
York,  although  one  of  them  was  not  served  with 
process.  The  court  said  that  In  that  case  It 
was  held  that  such  judgment,  after  the  com- 
mencement of  proceedings  In  insolvency  here 
against  the  defendant  who  was  not  served  wltb 
process  in  New  York,  precluded  proof  of  debt 
against  his  separate  estate  in  insolvency,  as  the 
suit  and  judgment  in  New  York  was  a  conclusive 
election  to  treat  the  two  defendants  aa  part- 
ners. 

In  Knapp  v.  Abell,  92  Mass.  485,  It  was  said 
that  by  the  existing  laws  of  this  commonwealth, 
where  several  defendants  are  sued  jointly  on  a 
contract,  the  action  may  proceed  to  judgment 
against  part  only  served  with  process,  and  the 
others  remain  liable  to  a  new  action  on  the  ori^ 
inal  contract. 

Joint  and  sereral  obligations. 

A  judgment  and  execution  against  one  of  two 
joint  and  several  makers  of  a  note  pending  ex- 
ceptions taken  by  the  other  is  not  a  bar  to  a 
judgment  against  the  first  upon  the  overruling 
of  the  exceptions,  under  Mass.  Stat.  1852,  chaiK 
312,  I  3,  authorising  a  separate  judgment 
against  one  of  two  joint  and  several  promisora* 
Hawkes  v.  Phillips,  7  Gray,  284. 

In  Ward  v.  Johnson,  13  Mass.  148,  It  waa 
said  that  In  case  of  a  joint  and  several  contract, 
an  unsatisfied  judgment  against  one  of  the 
promisors  was  no  bar  to  a  subsequent  action 
against  the  other. 
HIclilaran. 

The  common  law  Is  In  force  In  Michigan  ex- 
cept as  modified  by  statute.  The  common-law 
rule  was  applied  to  a  judgment  obtained  In  an- 
other state,  although  this  is  generally  held  to  be 
an  exception  to  the  common-law  rule.  Bnt  In 
another  case  a  different  rule  was  applied  be- 
cause the  prior  judgment  was  obtained  in  New 
York,  holding  that  under  the  statute  there  a 
judgment  against  one  obligor  did  not  bar  a  sub- 
sequent action  against  another.  On  a  joint  and 
several  obligation  a  judgment  against  one  obli- 
gor Is  held  here  as  elsewhere  to  be  no  bar  to  an 
action  against  a  remaining  obligor. 

It  seems  that  where  a  suit  Is  on  a  joint  obli- 
gation the  failure  of  the  plaintiff  to  maintain 
his  action  as  to  one  of  the  parties,  or  a  discon- 
tinuance by  him  as  to  one  party,  prevents  judg- 
ment against  the  other.  Wlnslow  v.  Herrick,  ^ 
Mich.  380 ;  Lee  v.  Bolles,  20  Mich.  46 :  Mace  ▼. 
Page,  83  Mich.  88 ;  Ballon  v.  Hill,  23  Mich.  60  ; 
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Reading  ▼.  Beardsley,  41  Mich.  128 ;  Anderson 
T.  Robinaon,  38  Mich.  407 ;  Andre  ▼.  Fltshugh, 
18  Mich.  93 ;  Anderson  v.  White.  39  Mich.  130 ; 
Post  ▼.  Bhafer,  63  Mich.  85;  Searles  t.  Reed, 
4S3  Mich.  485 ;  Sellgman  t.  Gray,  66  Mich.  341. 

And  the  same  was  said  to  be  the  rule  in  May- 
nard  ▼.  Penniman,  10  Mich.  153. 

This  rule  was  applied  where  suit  was  brought 
against  two  Indorsers  jointly  and  the  plea  was 
Joint.  A  judgment  discharging  one  discharged 
the  other.     Sellgman  v.  Gray,  66  Mich.  341. 

8o,  In  a  suit  on  a  joint  award  on  a  joint  sul>- 
mission,  a  discontinuance  against  one  ends  the 
aolt.     P.aIIou  y.  Hill.  23  Mich.  60. 

And  where  a  discontinuance  against  a  part 
<»£  the  defendants  discharged  sureties  on  an  at- 
tachment bond.   Andre  ▼.  Fltshugh,  18  Mich.  93. 

And  where  the  surety  on  the  appeal  bond  of 
husband  and  wife  was  released  by  judgment  on 
appeal  In  favor  of  the  wife.  Post  ▼.  Shafer,  63 
Mich.  85. 

Howell's  Mich.  Stat.  |  7845  (Comp.  Laws 
1857,  I  4160,  Comp.  Laws  1871,  |  5776),  pro- 
Tides  that  it  may  be  lawful  for  the  holder  of  a 
bill  of  exchange  or  note  to  Include  all  or  any  of 
the  drawers,  makers,  guarantors,  indorsers,  and 
acceptors  In  one  action  as  though  they  were 
Joint  contractors.  How.  Mich.  Stat.  I  7347 
(Comp.  Laws  1857,  |  4126.  Comp.  Laws  1871, 
f  5778),  provides  that  in  such  action  judgment 
may  be  rendered  for  the  plain  tiff  against  some 
of  the  defendants,  and  in  favor  of  some  of  the 
defendants  against  the  plaintiff.  How.  Mich. 
Stat.  I  7355  (Comp.  Laws  1857.  S  4170,  Comp. 
Laws  1871,  I  5786),  provides  that  plaintifT  need 
not  include  in  the  record  a  judgment  against 
all  the  parties  to  such  bill  or  note,  but  judgment 
may  be  entered  against  any  of  the  parties  when- 
ever plaintlfF  would  be  entitled  to  the  same  If 
the  suit  had  been  commenced  against  such  par- 
ties only»  and  if  the  trial  be  put  off  by  any  of  the 
parties,  or  if  a  default  shall  have  been  obtained 
against  part,  the  plaintiff  may  proceed  to  trial 
against  the  other  parties  in  the  same  manner  as 
if  suit  had  been  commenced  against  the  other 
parties  only,  and  the  action  shall  thereby  be 
severed. 

In  Reading  v.  Beardsley,  41  Mich.  123,  it  was 
held  that  Mich.  Comp.  Laws,  ||  5776-8,  au- 
thorizing the  makers,  Indorsers,  acceptors,  and 
guarantors  of  a  note  to  be  sued  together  and  a 
Judgment  against  any  one  or  more  of  them,  did 
not  contemplate  severance  in  a  case  of  persons 
purporting  to  be  joint  makers  and  sued  as  such. 

And  where  a  suit  was  brought  against  a  part- 
nership, and  four  of  the  defendants  were  shown 
to  be  members  but  none  of  the  others,  It  was 
fatal  to  the  plaintifTs  right  to  recover.  Ander- 
son V.  White,  39  Mich.  130. 

In  this  case  ft  was  said  that  Mich.  Comp. 
Laws,  I  5778,  In  connection  with  the  section  pre- 
ceding it,  shows  '*that  It  has  no  application  to 
a  case  like  the  present,  but  to  cases  where  the 
holder  of  a  *blll  of  exchange  or  promissory  note, 
instead  of  bringing  separate  suits  against  the 
drawers,  makers,  guarantors  of  the  payment 
thereof,  indorsers  and  acceptors  of  such  bill  or 
note,'  includes  all  or  any  of  said  parties  In  one 
action." 

In  Brooks  v.  Mclntyre,  4  Mich.  316,  it  was 
said  that  "whether  the  judgment  be  against  one 
or  all  the  Joint  debtors,  as  well  as  where  suit 
is  instituted  against  part  only  of  those  jointly 
liable,  and  no  plea  in  abatement  Is  interposed  on 
that  account,  such  judgment  Is  a  bar  to  an  ac- 
tion upon  the  original  claim  against  the  defend- 
ants not  served  In  the  one  case,  and  against  the 
debtors  not  proceeded  against,  In  the  other." 

But  in  Detroit  v.  Houghton,  42  Mich.  459, 
where  a  Judgment  was  rendered  for  all  the  de- 
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fendants  In  a  joint  action,  because  one  of  the  al- 
leged makers  on  a  joint  bond  had  never  executed 
it.  It  was  said  that  this  judgment  would  be  no 
bar  to  another  action  brought  against  some  of 
them  on  the  same  cause  of  action. 

And  where  two  persons  Indorsed  a  note  before 
delivery  to  the  payee  they  wece  Joint  original 
promisors  with  the  drawer.  A  garnishment  by 
a  creditor  of  the  payee  and  Judgment  against  the 
drawer  alone  was  void  as  being  against  one  of 
three  joint  promisors,  and  was  no  bar  to  a  sub- 
sequent suit  on  the  note  against  the  third,  as 
one  of  two  Joint  debtors  cannot  be  charged  as 
a  trustee  In  a  suit  where  the  other  debtor  Is 
not  joined.     Wetberwax  v.  Paine,  2  Mich.  555. 

In  Holcomb  v.  Tift.  54  Mich.  647,  it  was  held 
that  a  judgment  taken  before  a  Justice  against  a 
party  served  did  not  merge  the  debt  on  which 
It  was  founded,  so  as  to  preclude  a  suit  against 
both,  under  How.  Mich.  Stat.  ||  6942-3  (jus- 
tice's court),  providing  for  a  Judgment  against 
all  the  defendants  on  a  joint  obligation  where 
only  part  are  served,  but  that  such  judgment 
shall  be  evidence  of  the  plaintiff's  demand  as 
against  the  party  not  served  after  the  liability 
of  such  defendant  shall  have  been  established  by 
other  evidence. 

Nonresidence. 

A  Judgment  obtained  In  Ohio  against  one  of 
the  defendants  on  a  partnership  note  Is  a  merger 
of  the  note  and  extinguishes  the  Joint  liability, 
and  is  a  bar  to  a  suit  subsequently  brought  on 
the  note  against  both  in  the  state  of  Michigan. 
Candee  v.  Clark,  2  Mich.  255. 

In  this  case  it  was  said  that  when  the  plain- 
tiffs elected  under  the  provisions  of  the  statutes 
of  Ohio  to  proceed  to  judgment  on  the  note 
against  B  alone,  they  voluntarily  and  legally  re- 
leased their  securities  on  the  note  against  C, 
hence  the  Judgment  is  a  merger  of  the  plaintiff's 
entire  claim. 

At  the  time  of  the  commencement  of  the  first 
suit  the  defendaht  subsequently  sued  was  not 
a  resident  of  Ohio  but  a  resident  of  Michigan. 
But  the  court  does  not  allude  to  this  fact  which 
generally  works  an  exception  to  the  rule.  The 
court  said  they  had  no  several  demand  against 
C  on  the  original  note  If  It  had  not  been  merged 
In  the  ludgment. 

But  where  a  suit  was  brought  In  New  York 
against  two  Joint  debtors  one  of  whom  was 
served  with  process  and  did  not  appear,  and 
Judgment  was  rendered  against  both,  an  ac- 
tion subsequently  brought  in  Michigan  against 
two  was  properly  brought  upon  the  original  de- 
mand Instead  of  upon  the  Judgment,  and  the 
prior  Judgment  was  not  an  extinguishment  of 
the  demand  sued  upon.  Bonesteel  v.  Todd,  9 
Mich.  371,  80  Am.  Dec.  00. 

This  decision  was  placed  on  the  ground  that 
the  statute  of  New  York  had  modified  the  com- 
mon-law rule,  and  the  court  also  attempted  to 
distinguish  Candee  v.  Clark,  2  Mich.  255,  where 
the  common-law  rule  was  applied  to  a  similar 
judgment,  and  said :  "In  thus  holding,  the 
court  recognizes  the  propriety  of  former  deci- 
sions, where,  as  In  Candee  v.  Clark,  In  our  own 
state,  the  common-law  presumption  has  been 
applied  to  foreign  Judgments  In  the  absence  of 
any  proof  of  Its  abrogation." 

In  this  case  the  court  said  that  "under  all 
the  New  York  Joint  debtor  acts  it  has  been,  held 
that  the  judgment  was  no  bar  to  a  further  ac- 
tion. Their  Revised  Statutes,  from  which  ours 
were,  in  this  respect,  borrowed,  referred  very 
plainly  to  such  actions,  and^provlded  how  far 
the  Judgment  should  be  allowed  to  prevail  as 
evidence.  .  .  .  But  the  original  demand 
was  always  to  be  made  the  real  foundation  of 
a  recovery  against  the  defendant  not  served  In 
the  former  action." 
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Under  How.  Mich.  Stat,  f  7855,  a  salt  brought 
against  the  maker  and  a  guarantor  where  they 
answered  separately  could  be  discontinued  as  to 
the  guarantor  without  prejudicing  the  right  to 
proceed  against  the  maker,  as  the  guarantor 
was  not  a  Joint  maker,  and  the  discontinuance 
did  not  affect  (he  right  of  the  maker  who  was 
a  sole  promisor,  Thelps  ▼.  Church,  65  Mich. 
231. 

So,  In  an  action  on  a  joint  and  several  note  a 
judgment  entered  against  one  on  a  cognovit  was 
no  bar  to  a  further  prosecution  of  the  same  ac- 
tion against  the  other  debtor.  The  court  said 
that  under  How.  MIcIl  Stat,  f  7355,  judgment 
conid  t>e  rendered  against  one  or  more  defend- 
ants and  in  favor  of  one  or  more  defendants, 
and  that  in  this  case  the  note  was  joint  and  sev- 
eral, and  under  this  section  the  plalntifF  had 
the  right  to  take  a  judgment  against  one  or  the 
other.     Beals  v.  Smith,  91  Mich.  146. 

Where  an  action  was  bronght  against  the  mak- 
er and  Indorser  jointly  a  default  by  the  maker 
and  a  plea  by  the  indorser  did  not  sever  the 
joint  proceedings,  as  Mich.  Comp.  Laws,  §  4170. 
How.  Stat  I  7355,  made  it  optional  with  plain- 
tiff and  he  had  a  right  to  a  Joint  Judgment 
against  both  if  he  could  establish  the  several 
liability  of  each.  Storey  v.  Bird,  8  Mich.  316. 
Minnesota. 

Joint  and  several  obligations. 

On  a  joint  and  several  obligation  judgment  by 
default  may  be  entered  at  one  time  against  one 
party  and  afterwards  another  judgment  against 
another  defendant,  under  Minn.  (ien.  Stat.  chap. 
66,  S  67,  subd.  3,  providing  that  although  all 
the  defendants  have  been  served  with  summons, 
judgment  may  be  taken  against  any  of  them 
severally  when  the  plaintiff  would  be  entitled 
to  judgment  against  such  defendants  if  the  ac- 
tion had  been  against  them  alone,  and  under 
f  265,  providing  that  in  an  action  against  sev- 
eral defendants,  the  court  may  in  its  discretion 
render  Judgment  against  one  or  more  of  them 
leaving  the  action  to  proceed  against  the  others 
whenever  a  several  judgment  is  proper.  Wol- 
ford  V.  Bowen,  67  Minn.  267. 
Mississippi. 

A  judgment  against  one  partner  Is  no  bar  to 
an  action  against  another,  under  Miss.  Stat. 
1880,  I  1134,  providing  that  in  any  action 
founded  on  any  joint  or  Joint  and  several  bond, 
covenant,  bill  of  exchange,  promissory  note  or 
other  contract,  or  on  a  contract  or  liability  of 
copartners,  it  shall  be  lawful  to  sue  any  one  or 
more  of  the  parties  liable  on  such  bond,  coven- 
ant, bill  of  exchange,  promissory  note,  or  other 
contract  or  liability.  Hyman  y.  Stadler,  63 
Miss.  362. 

So,  a  separate  action  against  one  partner  in 
this  state  is  not  barred  by  the  fact  that  a  Judg- 
ment had  been  recovered  against  his  copartner 
for  the  entire  debt,  under  Miss.  Code  1880,  ( 
1134,  where  the  Judgment  was  not  paid.  Scharff 
V.  Noble.  67  Miss.  143. 
Mlsseurl. 

In  an  early  case  the  common-law  doctrine  was 
applied  to  a  judgment  In  favor  of  some  defend- 
ants on  a  joint  contract,  holding  that  it  barred 
further  proceedings  against  others.  But  since 
then  the  statute  made  joint  contracts  Joint  and 
several,  and  this  has  been  held  to  avoid  the  ef- 
fect of  the  common-law  doctrine  in  all  cases. 

Wagner  (Mo.)  Stat.  26U,  Sfi  1.  2,  4,  provide 
that  all  joint  obligations  shall  be  construed  to 
be  joint  and  several. 

Under  this  act  a  Judgment  on  a  note  against 
one  of  the  makers  and  the  administrator  of  the 
Individual  estate  of  a  deceased  member  of  a 
firm,  who  was  a  maker  with  him.  Is  not  a  bar  to 
a  recovery  against  the  partnership  estate  of  the 

43  L.  R.  A. 


firm    In    another    action.     Knox    Coonty    SaT. 
Bank  v.  Cottey,  70  Mo.  150. 

In  Wiley  v.  Holmes,  28  Mo.  286,  75  Am.  Dec 
126,  where  a  note  was  made  in  New  York  slgne«9 
by  a  Arm,  a  Judgment  recovered  in  Louisiana 
against  one  of  the  firm  on  this  note  was  held 
no  bar  to  a  subsequent  action  against,  the  re- 
maining partner  in  Missouri.  This  decision 
was  on  the  ground  that  a  debtor  could  not,  by 
moving  out  of  the  state,  extinguish  his  liability, 
and  on  the  further  ground  ,  that  the  Missouri 
statute  making  all  joint  contracts  Joint  or  sev- 
eral, and  allowing  a  suit  against  one  or  more 
of  the  Joint  debtors,  has  altered  the  common  law 
in  relation  to  actions  on  Joint  demands. 

In  Phillips  V.  Fltaspatrlck,  34  Mo.  276,  It  waa 
held  that  a  Judgment  against  two  of  three  joint 
debtors  was  no  bar  to  a  suit  against  the  tiilrd. 
This  was  evidently  under  the  statute  although* 
there  was  no  discussion  of  the  effect  of  the  stat- 
ute. 

So,  a  Judgment  on  a  several  bond  against  one 
obligor  Is  no  bar  to  an  action  against  the  other,, 
where  there  was  no  satisfaction  or  payment. 
Armstrong  v.  Prewltt,  5  Mo.  476,  82  Am.  Dec. 
838. 

And  a  Judgment  against  the  principal  on  me 
note  is  no  bar  to  an  action  against  the  surety, 
as  the  obligation  of  such  note  was  Joint  and  sev- 
eral. Phoenix  Mut.  L.  Ins.  Co.  v.  Landls.  50- 
Mo.  App.  116. 

But  in  Hempstead  v.  Stone,  2  Mo.  65,  In  an 
action  on  a  Joint  contract  where  a  judgment  waa 
had   for  some  of  the  defendants  and   against 
others,  the  judgment  was  reversed  on  the  ground 
that  as  some  of  the  defendants  had  a  verdict  for- 
them  there  should  have  been  a  Judgment  for  ail. 
The  court  approved  the  decision  of  Robertson  v. 
Smith,  18  Johns.  459,  9  Am.  Dec  227,  to  the 
effect    that    a  Judgment   on    a   joint    contract 
against  part  merged  the  contract  against  the- 
reat. 
Nebraska* 

It  seems  that  under  the  Code  the  plaintiff* 
may  take  a  Judgment  against  one  joint  obligor 
although  he  may  fall  In  that  action  to  recover 
from  a  remaining  obligor. 

In  an  action  on  a  Joint  contract  where  the- 
llablllty  only  of  the  principal  was  established, 
a  judgment  against  the  principal  and  In  favor  of 
the  surety  was  not  erroneous,  under  Neb.  Code, 
S  429,  providing  that  judgment  may  be  given 
for  or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  de- 
fendants.    Ryan  v.  State  Bank,  10  Neb.  524. 

And  In  Long  v.  Clapp,  15  Neb.  417,  It  was 
said  that  "under  the  common-law  practice,  where 
the  declaration  counted  upon  a  Joint  liability 
on  the  part  of  several  defendants,  and  the  evi- 
dence only  proved  a  several  liability  as  to  one 
of  them,  the  plaintiff  was  nonsuited  :**  but  that 
this  was  changed  by  f  429  of  the  Code. 

in  McReady  v.  Rogers,  1  Neb.  124,  93  Am. 
Dec  833,  it  was  said  that  the  liability  of  a 
surety  on  an  attachment  bond  is  joint  and  sev- 
eral, and  a  judgment  against  one  obligor  Is  no* 
bar  to  a  recovery  against  the  other. 
New  ilampslilre. 

A  judgment  against  one  party  on  a  joint  con- 
tract where  the  other  party  was  out  of  the  state 
is  held  to  be  no  bar  to  another  action  agalast 
the  other  party.  A  Judgment  against  one  party 
on  a  Joint  and  several  obligation  Is  no  bar  to 
a  subsequent  action  against  the  remaining  obll- 
gorR. 

Where  one  of  two  or  more  Joint  contractora 
was  without  the  state  so  that  no  service  could 
be  made  upon  him,  the  Judgment  rendered 
against  the  Joint  contractors  found  within  the 
state  is  no  bar  to  a  subsequent  suit  against  th» 
'  t-emaiuing  obligors.     Olcott  ▼.  Little,  9  N.  H. 
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259,  32  Am.  Dec  857 ;  TlbbetU  v.  Shapleigh,  60 
N.  H.  487. 

In  the  first  case  the  de<!tsioii  was  on  the  ground 
that  this  was  an  exception  to  the  general  rule. 
In  the  second  the  same  result  was  reached 
by  applying  Mass.  Gen.  Btat.  chap.  126. 
if  13-13,  providing  that  a  judgment  recovered 
against  one  Joint  contractor  In  such  cases  is 
no  bar  to  on  action  against  the  remaining  Joint 
contractors. 

Joint  and  several  obligations. 

Where  a  note  was  Joint  and  several  the  rejec- 
tion of  the  claim  by  insolvent  commissioners  of 
the  maker's  estate  was  no  bar  to  an  action 
a^ralnst  the  surety  where  the  cause  of  rejection 
was  not  shown.  Townsend  v.  Riddle,  2  N.  H. 
448. 

In  this  case  It  was  said  that  where  a  contract 
was  Joint  and  several  a  Judgment  against  one 
promisor  followed  by  the  commitment  to  prison 
and  a  discharge  of  his  person,  which  amounted 
to  a  technical  satisfaction,  did  not  operate  as 
a  satisfaction  of  the  debt  Itself  and  bar  another 
action  against  another  promisor,  but  operated 
m^relj  as  a  formal  satisfaction  in  respect  to  the 
Individual  imprisoned. 
3leMr  York. 

Common-law  remedy. 

At  common  law  a  Judgment  against  one  Joint 
contractor  or  partner  merged  or  extinguished 
the  debt  and  was  a  bar  to  a  subsequent  suit 
against  the  remaining  obligor.  The  statutes 
and  codes  have  attempted  to  change  the  com- 
mon-law rule,  but  the  common  law  is  still  In 
force  except  where  specifically  provided  against. 

So,  in  the  absence  of  statutory  provisions, 
the  following  cases  have  held  that  a  Judgment 
against  one  Joint  contractor  or  partner  is  a  bar 
to  a  subsequent  suit  against  a  remaining  obli- 
gor. Robertson  v.  Smith,  18  Johns.  459,  9  Am. 
Dec  227 ;  Peters  v.  Sanford,  1  Denio,  225 :  Ben- 
son V.  Paine,  2  Hilt  652 ;  Moran  v.  Vreden- 
bntgh.  Hill  &  D.  Supp.  892 ;  Smith  v.  Kibbe.  81 
Him,  390 ;  Waggoner  v.  Walrath,  24  Hun.  443  ; 
Olmstead  v.  Webster,  8  N.  Y.  413;  Candee  v. 
Smith.  03  N.  Y.  340. 

And  the  same  was  said  to  be  the  rule  In  Pierce 
▼.  Kearney,  5  11111,  82 ;  Smith  v.  Kibble,  19  N. 
Y.  Week.  Dig.  118. 

In  Robertson  v.  Smith,  18  Johns.  460,  0  Am. 
Dec  227,  after  Judgment  on  a  firm  note,  a  sub- 
sequent suit  was  brought  against  a  party  dis- 
covered to  have  been  a  partner.  This  is  the 
leading  case  in  the  United  States,  followed  In 
England  and  by  the  Supreme  Court  of  the 
United  States,  denying  the  authority  of  Sheehy 
▼.  Mandeville,  6  Cranch,  253,  8  L.  ed.  215.  But 
Its  effect  is  modified  by  the  present  Code  provi- 
sion. 

In  Candee  v.  Smith,  03  N.  T.  840.  one  obligor 
had  confessed  Judgment  prior  to  N.  Y.  Code 
Civ.  Froc  I  1278. 

In  Benson  v.  Paine,  2  Hilt.  652.  and  Moran 
▼.  Vredenburgh,  Hill  &  D.  Supp.  392,  the  prior 
jadgment  had  been  taken  on  a  note  given  by 
one  partner  for  a  firm  debt. 

In  Waggoner  v.  Walrath,  24  Hun,  448,  Judg- 
ment against  one  surety  where  both  were  sued 
was  held  to  release  the  other. 

In  Oimstead  v.  Webster,  4  N.  Y.  418,  a  Judg- 
ment taken  in  a  suit  against  one  partner,  and 
tb^n  vacated,  was  held  a  bar  to  an  action 
against  the  others. 

So,  in  a  suit  against  three  partners  when 
Judgment  was  taken  against  two,  and  the  third 
partner  then  pleaded  that  Judgment  as  a  bar  to 
a  further  prosecution  against  him,  the  court  va- 
cated the  Judgment,  but  could  not  revive  the 
debt  against  the  remaining  partner  because  It 
was  merged.  National  Broadway  Bank  v. 
Hitch.  20  Abb.  N.  C.  403. 
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But  a  Joint  Judgment  taken  by  default  against 
all  the  members  of  a  firm,  vacated  so  as  to  al- 
low one  of  them  to  answer,  was  not  a  merger 
of  the  debt,  us  the  plaintiff  did  not  elect  to  ex- 
tinguish the  cause  of  action,  and  he  opposed  the 
vacation  of  the  Judgment.  Heckemann  v. 
Young,  134  N.  Y.  170,  28  Abb.  N.  C.  356,  Revers- 
ing 55  Hun,  400. 

And  a  Judgment  In  an  action  by  an  indorsee 
against  indorsers  did  not  bar  an  action  by  him 
against  the  maker.  Russell  &  E.  Mfg.  Co.  v. 
Carpenter,  5  Hun,  162. 

As  affected  by  nonresldence. 

An  exception  to  the  common-law  doctrine  of 
merger  is  applied  in  case  of  judgments  obtained 
against  one  or  more  Joint  obligors  where  the 
others  are  nonresidents,  and  such  Judgments 
are  not  a  bar  to  a  subsequent  action.  Brown  v. 
Birdsall,  29  Barb.  549;  Suydam  v.  Barber,  18 
N.  Y.  468,  75  Am.  Dec  254. 

In  this  latter  case  the  prior  Judgment  was 
had  In  Missouri  where  a  statute  made  such  con- 
tracts Joint  and  several. 

But  In  McMaster  v.  Vernon,  8  Duer,  249,  a 
Judgment  obtained  against  one  partner  In  Rhode 
Island  was  held  to  be  a  bar  to  a  suit  in  New 
York  against  two  surviving  partners.  The  resi- 
dence of  the  three  partners  Is  not  shown  or  dis- 
cussed. If  the  other  partners  were  nonres- 
idents of  Rhode  Island  this  decision  is  not  in 
accord  with  the  weight  of  authority. 

Statutory  provisions  where  all  are  not  served 
with  process. 

Under  an  early  statute  of  New  York  It  ap- 
pears that  a  Judgment  could  be  rendered  against 
one  Joint  obligor  at  one  time,  and  afterwards  an 
action  brought  against  the  remaining  obligor* 
where  the  defendant  In  the  second  suit  was  not 
served  with  process  in  the  first  suit. 

1  N.  Y.  Rev.  Laws,  515,  Sess.  36,  chap.  66,  | 
36:  1  Rev.  Laws  1801,  p.  353,  S  13 ;  1  Rev. 
Laws  1813,  p.  521,  S  IS,  provides  for  Judgment 
against  all  the  obligors  whether  served  or  not» 
and  suit  may  then  be  brought  on  that  Judgment 
against  the  party  not  served. 

The  effect  of  this  statute  Is  to  allow  Judg- 
ments to  be  taken  at  different  times  against  dif- 
ferent obligors,  and  to  prevent  a  merger  by  tak- 
ing the  first  Judgment.  The  decisions  under 
this  statute  are  as  follows : 

Where  a  Judgment  was  taken  on  a  ball  bond 
against  two  defendants  on  a  service  of  process 
on  one,  an  action  was  allowed  against  both  de- 
fendants on  this  Judgment.  Dando  v.  Doll,  2 
Johns.  87 ;  Taylor  v.  Pettlbone,  16  Johns.  66. 

The  first  Judgment  vrai  a  merger  of  the  origi- 
nal Indebtedness  so  that  an  action  could  not  be 
maintained  on  the  original  promises :  but  an 
action  of  debt  could  be  maintained  on  the  Judg- 
ment. Carman  v.  Townsend,  6  Wend.  206,  Af- 
firming 6  Cow.  696. 

So,  an  action  of  debt  will  He  upon  the  Judg^ 
ment  against  both.  Bank  ef  Columbia  v.  New- 
comb,  6  Johns.  98. 

But  where  plaintiff  recovered  a  Judgment 
against  A  and  B  on  service  against  A,  and 
afterwards  discovered  that  C,  D,  and  E  were 
dormant  partners,  and  then  brought  a  bill  in 
equity  asking  for  relief  against  them.  It  was 
held  that  Ignorance  of  the  fact  that  they  were 
partners  was  no  ground  for  relief  in  equity,  and 
no  recovery  could  be  had  against  them.  Penny 
V.  Martin,  4  Johns.  Ch.  566. 

A  similar  act  (2  N.  Y.  Rev.  Stat.  p.  377,  S  2) 
provided  that  the  claim  against  the  remaining 
obligor  was  to  be  established  by  evidence  other 
than  the  Judgment. 

So,  under  this  act  the  first  Judgment  is  not  a 
merger.     Oakley  v.  Aspinwall,  4  N.  Y.  515. 

In  Dean  v.  Bldrldge  (1864)  29  How.  Pr. 
218,    where    an    action    was    brought    against 
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two  defendants  on  a  Judgment  rendered  for  a 
joint  debt  on  -  roceas  againat  one,  it  was  said : 
'it  will  not  be  denied  that  a  cause  of  action  still 
exists  against  these  defendants,  and  It  must  be 
still  a  joint  Indebtedness,  one  which  may  be 
enforced  against  the  defendants  jointly,  by 
means  of  a  judgment  and  execution  against 
them  jointly." 

And  In  an  action  against  a  debtor  not  served 
In  the  first  suit,  the  plaintiff  was  bound  to  show 
that  the  liability  existed  by  evidence  other  than 
the  judgment  under  a  plea  of  nul  tiel  record. 
Mervin  v.  Kumbel,  23  Wend.  293. 

New  York  Code  Civ.  Proc  |  1938,  is  simi- 
lar to  this  statute. 

In  Perkins  v.  Richmond,  17  How.  Pr.  809,  an 
action  upon  a  note  against  principals  and  sure- 
ties, it  was  held  that  Code,  |  136,  providing  that 
in  actions  on  a  joint  contract  the  plaintiff  may 
proceed  against  the  party  served,  and  enter  a 
judgment  against  all,  did  not  apply  to  justices* 
courts,  and  that  in  an  action  against  several  de- 
fendants on  a  joint  and  several  contract,  If  the 
plaintiff  elect  to  bring  his  action  against  the 
defendants,  he  must  recover  against  all  or  fail, 
except  when  the  defense  Is  personal  as  to  some. 

New  York  Code  Civ.  Proc.,S  1932,  is  to  the 
same  effect  as  Code  Proc  |  136,  subd.  1. 

New  York  Code  Civ.  Proc.  |  375  (Amended 
1849).  provided  that  where  a  judgment  was  re- 
covered against  one  or  more  jointly  indebted 
on  a  contract  by  a  proceeding  under  |  136,  those 
who  were  not  originally  summoned  may  be  sum- 
moned to  show  cause  why  they  may  not  be 
bound  by  the  judgment.  N.  Y.  Code  Civ.  Proc. 
f  1037,  is  similar. 

Under  this  section  proceedings  may  be  had  to 
bind  parties  not  served  in  the  original  action. 
Prince  v.  Cujas,  7  Robt.  76;  Harper  v.  Bangs, 
18  How.  Pr.  467 ;  Foster  v.  Wood,  30  How.  Pr. 
284. 

8o,  where  the  first  judgment  was  entered 
against  one  partner  alone.  Decker  v.  Kitchen, 
26  Hun,  173. 

Statutes  allowing  offer  and  confession  of 
judgment. 

Under  the  Code  provisions  a  judgment  may  be 
confessed  by  one  joint  debtor  without  Its  being 
a  bar  to  a  judgment  against  the  remaining 
debtor.  But  it  is  questioned  whether  the  same 
rule  applies  to  another  statute  providing  that  a 
defendant  may  offer  to  allow  a  judgment  to  be 
taken  against  him  for  a  certain  amount. 

New  York  Code  Civ.  Proc.  |  738.  Amended 
1877,  similar  to  Code  Proc.  |  386,  provides  that 
the  defendant  may  olfer  to  allow  judgment  to 
be  taken  against  him  for  a  specified  sum,  but  if 
the  plaintiff  fails  to  obtain  a  more  favorable 
judgment  he  must  pay  costs  from  the  time  of 
the  offer. 

Section  1278,  N.  Y.  Code  Civ.  Proc,  provides 
that  "one  or  more  joint  debtors  may  con- 
fess a  judgment  for  a  joint  debt,  due  or  to  be- 
come due.  Where  all  the  joint  debtors  do  not 
unite  In  the  confession,  the  judgment  must  be 
entered  and  enforced  against  those  only  who 
confessed  it;  and  It  is  not  a  bar  to  an  action 
againat  all  the  joint  debtors  upon  the  same  de* 
mand.** 

Prior  to  f  1278  of  the  Code,  a  judgment  by 
confession  taken  for  the  whole  amount  against 
one  of  the  joint  makers  merged  the  debt  and 
discharged  the  other  makers.  Candee  v. 
Smith.  93  N.  Y.  862. 

Under  this  section  a  judgment  confessed  by 
some  members  of  a  partnership  firm  was  no  bar 
to  a  further  action  againat  the  remaining  mem- 
ber. Harbeck  v.  Pupin,  123  N.  Y.  116,  Afllrm- 
ing  66  Hun,  335. 

In  Tripp  V.  Saunders,  69  How.  Pr.  379.  the 
court  said  that  a  confession  of  ludgment  by 
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one  joint  debtor  was  no  bar  to  an  action  against 
all  the  joint  debtors  on  the  same  demand. 

Under  N.  Y.  Code  Civ.  Proc  |  386,  where  an  ac- 
tion was  against  four  on  a  joint  and  several 
bond,  and  two  offered  to  let  judgment  be  taken, 
it  was  questioned  whether  plaintiff  could  sever 
the  action  by  entering  judgment  against  two  of  ^ 
the  joint  defendants  and  preserve  the  action 
against  the  other  two.  The  court  said  that  | 
274  of  the  Code  provides  that  in  an  action 
against  several  defendants  the  court  may,  in 
Its  discretion,  render  judgment  against  one  or 
more,  leaving  the  action  to  proceed  against  the 
others  whenever  a  several  judgment  may  be 
proper,  but  that  this  appears  to  l>e  in  the  discre- 
tion of  the  court.  The  court  said  that  If  the 
plaintiff  avails  himself  of  the  defendant's  offer, 
and  enters  judgment,  it  may  be  questionable 
whether  he  would  not  thereby  discontinue  the 
action  against  the  defendants  who  had  not 
united  in  the  offer.  Grifllth  v.  DeForest,  16 
Abb.  Pr.  292. 

A  judgment  entered  against  two  partnership 
debtors  upon  an  offer  of  judgment  made  by  them 
was  a  bar  to  an  action  against  another  member 
of  the  firm  for  the  same  debt.  It  was  held 
that  I  1278  of  the  Code  of  Civil  Procedure  did 
not  apply  to  judgments  entered  upon  offers. 
Farnsworth  v.  Halstead,  18  N.  Y.  Civ.  Proc 
Rep.  227. 

So,  In  Garrison  ▼.  Garrison,  67  How.  Pr.  271, 
It  was  held  that  this  section  did  not  apply  to 
offers  made  by  one  partner  to  allow  a  judgment 
to  be  taken. 

In  Bannerman  ▼.  Quackenbush,  7  N.  Y.  Civ. 
Proc  Rep.  428,  referring  to  Code  Civ.  Proc  f| 
738,  1932,  it  was  said:  "There  seems  to  be  no 
reported  case  construing  this  provision  of  the 
Code,  excepting  Garrison  v.  Garrison,  67  How. 
Pr.  271,  wherein  It  was  decided  that  there  la 
no  statutory  authority  allowing  one  joint  debt- 
or or  partner  to  make  an  offer  of  judgment  in 
behalf  of  his  joint  debtor  or  copartner,  and  that 
I  738  only  applies  to  cases  where  a  separate 
judgment  must  be  taken  against  him  who  makes 
the  offer,  and  that  I  1932  of  the  Code,  allowing 
judgment  to  be  entered  In  form  against  tx>th 
joint  debtors  when  only  one  is  served,  does  not 
relate  to  judgments  entered  upon  offers." 

In  Kantrowitz  v.  Kulla,  20  Abb.  N.  C.  321,  It 
was  held  tuat  a  judgment  taken  under  an  offer 
to  allow  a  judgment  for  a  certain  amount,  made 
by  one  of  several  joint  debtors,  did  not  bar  the 
action  as  to  the  others. 

This  case  was  disapproved  in  Heckemann  ▼. 
Young,  65  Hun.  406,  but  this  latter  case  was 
reversed  in  134  N.  Y.  170. 
Nortlft  Citroliiia. 

Under  the  provisions  of  the  Code  a  judgment 
against  one  joint  obligor  does  not  bar  an  action 
against  the  remaining  obligors.  A  judgment 
against  one  joint  and  several  obligor  is  no  bar 
to  an  action  against  the  others. 

In  Ruf ty  V.  Claywell,  93  N.  C.  806,  it  was  said 
that  "under  the  rules  of  pleading,  according  to 
our  former  system,  if  the  action  was  upon  a 
joint  contract,  and  the  plaintiff  took  judgment 
against  a  part  only  of  those  liable,  there  could 
be  no  recovery  in  a  subsequent  suit  against 
those  omitted,"  but  that  under  N.  C.  Rev.  Code, 
chap.  31,  I  84,  contracts,  whether  made  by  co- 
partners or  other  joint  obligors,  were  made  sev- 
eral by  statute,  and  the  plaintiff  could  sue  one 
or  more  at  his  election  without  impairing  tala 
right  to  proceed  against  the  others  afterwards. 
The  court  said  that  this  section  was  omitted  In 
the  Code  of  Civil  Procedure,  but  re-enacted  by 
the  Genera]  Assembly,  1871-2,  chap.  24,  |  1, 
and  now  constitutes  |  187  of  the  Code. 

In  Navassa  Guano  Co.  t.  Wlllard,  73  N.  C. 
621.  it  was  said  that  BattU'a  Bev.  1873,  N.  C 
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Code  CiT.  Proe.  |  87,  providing  that  where  the 
action  la  against  two  or  more  defendants,  and 
the  Bummona  la  served  on  one  or  more  of  them 
but  not  on  all  of  them,  the  plaintiff  may  proceed 
aa  follows, — "only  applies  to  an  action  against 
two  or  more  defendants  and  the  summons  is 
not  served  on  all ;"  that  subd.  4,  providing  if 
the  name  of  one  or  more  partners  shall  for  any 
cause  have  been  omitted  in  any  action  in  which 
Judgment  shall  have  been  passed  against  the  de- 
fendants named  in  the  summons,  and  such 
omission  shall  not  have  been  pleaded,  the  plain- 
tiff, in  case  the  Judgment  therein  shall  remain 
unsatisfied,  may  by  action  recover  of  such  part- 
ner separately  upon  proving  his  Joint  liability, 
notwithstanding  he  may  not  have  been  named 
In  the  original  action,  "was  Intended  to  pre- 
vent a  partner  who  was  not  served  with  the 
ammmons  from  defeating  any  action  against 
him  on  the  ground  that  Judgment  had  already 
been  taken  against  his  copartner/'  and  to  pre- 
vent a  merger. 

A  Judgment  against  one  on  a  Joint  and  several 
note  is  no  bar  to  an  action  against  another 
maker.  The  court  said  the  creditor  may  take 
several  Judgments  and  make  his  money  out  of 
either  of  them,  or  a  part  out  of  one  and  a  part 
out  of  the  other.     Hix  v.  Davis,  68  N.  C.  281. 

In  this  case  a  compromise  Judgment  against 
the  surety  in  Sovth  Carolina,  which  had  been 
satisfied,  but  did  not  pay  the  whole  claim,  did 
not  prevent  an  action  against  the  remaining 
obligor  and  a  Judgment  for  the  balance. 

In  1  Hayw.  487,  where  a  writ  was  Issued 
against  two  upon  a  joint  and  several  bond,  and 
one  pleaded  in  abatement  that  the  process  was 
not  served  upon  him  In  due  time,  the  writ  was 
abated  and  Judgment  was  rendered  against  the 
other  who  was  served.  Haywood,  J.,  said  the 
abatement  of  one  Is  the  abatement  of  the  whole 
writ.  The  reporter's  note  said  "this  decision 
vaa  certainly  an  erroneous  one." 
Ohio. 

]n  this  state  the  eomraon-Iaw  rule  applies 
except  as  modified  by  statute,  providing  that  a 
defendant  not  served  with  process  may  thereaft- 
er be  made  a  party  to  a  Judgment  against  the 
others.  An  exception  Is  made  to  the  common- 
law  rule  in  actions  against  husband  and  wife. 
So  where  the  defendant  is  out  of  Jurisdiction 
a  Judgment  against  one  is  no  bar.  A  Judgment 
on  a  Joint  and  several  obligation  is  no  bar  to  a 
further  action  against  others. 

A  Judgment  in  favor  of  all  the  defendants  on 
a  Joint  contract  Is  a  bar  to  a  subsequent  action 
by  the  same  plaintiff  for  the  same  cause  of  ac- 
tion, against  one  of  the  defendants  in  the  former 
action.     Roby  v.  Rainsberger,  27  Ohio  St.  674. 

And  a  Judgment  upon  the  merits  for  the  de- 
fendant upon  a  Joint  contract  brought  against 
one  of  two  Joint  contractors  is  a  bar  to  another 
action  upon  the  same  contract  against  all  the 
contractors.  Reynolds  v.  Pittsburgh,  C.  ft  St., 
tu  R.  Co.  29  Ohio  St.  602. 

And  in  Yoho  v.  McUovern,  42  Ohio  St.  11,  it 
was  said  that  a  Judgment  upon  a  Joint  obliga- 
tion against  all  or  part  merges  the  debt,  and 
la  a  bar  to  a  further  proceeding  upon  it. 

And  in  an  action  against  Joint  contractors 
on  a  partnership  contract,  a  Judgment  in 
favor  of  one  is  a  discharge  of  the  other. 
PfHU  V.  Lorain,  1  Cin.  Super.  Ct.  Rep.  78. 

A  Judgment,  in  another  state  against  one  of 
two  partners  on  a  Joint  obligation  is  a  bar  to 
a  subsequent  suit  against  the  partners.  Sloo  v. 
liea,  18  Ohio,  279. 

In  this  case  a  Judgment  by  confession  had 
been  entered  in  Illinois  against  both  parties 
which  was  afterwards  held  void  as  to  one  of 
them,  and  an  action  was  brought  against  both 


ment  in  Illinois  against  M.  is  suffered  to  re- 
main upon  the  docket  in  force  no  second  Judg- 
ment on  the  original  liability  can  be  recovered 
here  against  M.  or  against  both  Jointly,  or 
against  8.  separately  upon  the  original  cause  of 
action  because  it  is  merged  in  the  Judgment. 

But  a  Judgment  against  a  husband  upon  a 
Joint  note  of  himself  and  his  wife  did  not  merge 
the  right  to  charge  the  wife's  separate  estate 
with  the  payment  of  the  note  In  a  subsequent 
action.     Avery  v.  Van  Sickle,  35  Ohio  St.  270. 

This  was  on  the  ground  that  the  makers  of  the 
note  were  not  In  a  legal  sense  Jointly  liable ; 
that  the  wife  was  not  liable  at  law  and  hence  a 
Joint  remedy  could  not  be  anticipated  when  the 
note  was  executed.  The  court  said  that  in  this 
case  either  the  husband  alone  was  liable  on  the 
note,  or  he  was  liable  Jointly  with  the  wife's 
separate  estate,  against  which  the  remedy  was 
wholly  In  equity,  while  his  liability  was  strictly 
leflral ;  and  that  a  Judgment  against  one  of  two 
Joint  makers  of  a  written  instrument  constitutes 
a  bar  to  a  subsequent  action  only  when  the 
makers  are  liable  thereon  at  law. 

And  a  Judgment  rendered  by  a  Justice  of  the 
peace  against  one  of  the  makers  of  a  Joint  note 
was  no  bar  to  a  subsequent  action  upon  the  note 
in  the  same  court  against  another  one  of  the 
makers  who  had  not  been  served  with  process, 
and  who  was  a  nonresident  of  that  county,  to 
make  him  a  party  to  the  prior  Judgment,  under 
Ohio  Rev.  Stat.  S  5366,  providing  that  when 
Judgment  Is  tendered  on  a  Joint  contract,  parties 
to  the  action  who  were  not  summoned  may  be 
made  parties  thereto  by  action  in  the  same 
eourt.     Yoho  v.  McGovern,  42  Ohio  St.  11. 

This  was  on  the  ground  that  nonresldence  of 
one  party  prevented  a  merger,  and  that  the 
Justice  was  not  authorized  to  issue  process  out  of 
the  county,  and  that  the  severance  by  taking  a 
Judgment  against  one  was  not  the  fault  of  the 
plaintiff. 

The  court  distinguished  the  case  of  Clinton 
Bank  v.  Hart,  19  Ohio,  872,  saying  that  no 
"Joint"  liability  was  ever  incurred  upon  the 
note  there  In  suit,  and  so  In  legal  effect  the  court 
found,  although  one  of  the  defendants  was  in 
default. 

In  Smith  V.  Exchange  Bank,  26  Ohio  St.  141, 
It  was  said  that  the  liability  of  the  drawer  of  a 
bill  of  exchange  is  a  several  liability  and  at  com- 
mon law  was  required  to  be  enforced  by  a  sep- 
arate action ;  that  the  Code  by  allowing  all  the 
parties  to  the  bill  to  be  Joined  In  one  action  does 
not  require  a  Joint  Judgment  against  all. 

In  this  case  the  court  further  said:  "Ohio 
Code,  §  371,  expressly  provides  that  in  an  ac- 
tion against  several  defendants  the  court  may 
in  its  discretion  render  Judgment  against  one 
or  more  of  them,  leaving  the  action  to  proceed 
against  the  others  whenever  a  several  Judgment 
may  be  proper.  Where  a  separate  action  might 
have  been  maiiftained  against  a  party  a  separate 
Judgment  under  this  provision  of  the  Code  is 
certainly  proper.  What  effect  the  fact  that  the 
drawer  is  also  one  of  the  firm  who  accepted  the 
bill  may  have  on  the  right  of  the  plaintiff  to 
take  a  future  Judgment  against  the  acceptors, 
we  are  not  called  on  now  to  consider.'* 

In  a  Joint  action  against  all  the  makers  of 
a  ^oint  and  several  note  in  which  process  was 
only  served  upon  part,  a  Judgment  against  one 
is  no  bai*  to  a  separate  action  against  one  not 
served  with  process.  Clinton  Bank  v.  Hart,  5 
Ohio  St.  83. 

In  this  case  It  was  said  that  the  Ohio 
statute  enabling  a  creditor  to  make  one  not 
served  a  party  to  the  Judgment  against  others, 
did  not  take  away  any  common-law  rights ;  that 
in  case  of  a  Joint  contract  it  is  his  only  remedy. 


In  Ohio.     The  court  said  that  while  the  Judg-    and  where  a  contract  is  Joint  and  several  he  has 
4d  L.  R.  A.  12 


178 


TBN1TE88SB  SUFAEMB  COUUT. 


Skpt, 


his  election  to  pursue  that  remedy  or  to  com- 
mence a  separate  action  against  any  of  the 
several  makers  who  have  not  been  served  with 
process  and  whose  liability  has  not  been  merged 
in  the  Judgment. 

Tint  where  four  persons  were  sued  as  Joint 
makers  of  a  Joint  and  several  note.  Judgment 
was  taken  against  one  by  default,  and  for  two 
on  Issue  Joined,  the  fourth  was  not  served  with 
process  and  In  a  scire  facias  to  charge  the 
fourth  with  the  Judgment  it  was  held  that  as 
the  Judgment  was  that  two  who  were  alleged 
to  be  Joint  makers  were  not  liable,  no  Judgment 
could  have  been  rendered  In  that  action  against 
the  fourth  party,  and  therefore  no  Judgment 
could  be  rendered  against  him  on  the  scire 
facias.  Clinton  Dank  y.  Hart,  19  Ohio,  372. 
Oreiron* 

The  recovery  of  a  Judgment  against  the  prin- 
cipal is  no  bar  to  an  action  against  him  and  an- 
other on  another  contract  of  guaranty  executed 
by  both  of  them  Jointly.  McCullough  y.  Hell- 
man,  8  Or.  101. 
PennvTliTAnla. 

Common-law  remedy. 

A  Judgment  against  one  partner  bars  a  sub- 
sequent suit  against  the  other  on  the  same  obli- 
gation. Smith  V.  Black  (1822)  9  Serg.  ft  K. 
142.  11  Am.  Dec.  686. 

So,  an  election  In  a  suit  on  a  Joint  contract 
to  take  confession  of  Judgment  by  one  bars  a 
Joint  Judgment  or  a  Judgment  against  the  re- 
maining party.  Williams  v.  McFall  (1816)  2 
Serg.  &  R.  280. 

And  an  election  to  treat  a  Joint  and  several 
bond  as  Joint  by  a  suit,  and  taking  a  Judgment 
against  one  obligor,  bars  a  subsequent  suit 
against  the  others.  Downey  v.  Farmers'  &  M. 
Bank  (1825)  13  Serg.  &  R.  288;  Beltzhoover  ▼. 
Cora.    (1832)   1  Watts.  126. 

In  the  latter  case  the  prior  one  was  followed. 
All  the  defendants  were  In  court ;  but  the  plain- 
tifT  accepted  a  confession  of  Judgment  from  one 
which  barred  further  Judgment.  No  reference 
was  made  to  any  statute,  and  it  is  probable  that 
the  action  was  had  prior  to  the  act  of  1830 
which  changed  the  rule  in  such  cases. 

But  a  Judgment  against  a  debtor  Is  no  bar  to 
an  action  against  a  surety  on  a  collateral  cove- 
nant to  pay  the  same  debt.  Cambria  County 
Comrs.  V.  Canan,  2  Watts,  107. 

So,  a  Judgment  against  a  principal  Is  no  bar 
to  an  action  against  him  and  a  guarantor  on  a 
separate  Joinf  contract.  White  ▼.  Smith,  33 
Pa.  186.  75  Am.  Dec.  58^. 

Statutory  changes. 

Pennsylvania  act  April  6,  1830,  Pub.  Laws. 
277,  §  1,  provides  that  "in  all  suits  now  pend- 
ing or  hereafter  brought  in  any  court  of  record 
in  this  commonwealth,  against  Joint  and  sever- 
al obligors,  copartners,  promisors,  or  the  indor- 
sers  of  promissory  notes,  in  which  the  writ  or 
process  has  not  been  or  may  not  be  served  on 
all  the  defendants,  and  Judgment  may  be  ob- 
tained against  those  served  with  process,  such 
writ,  process,  or  Judgment  shall  not  be  a  bar  to 
recovery  In  another  suit  against  the  defendant 
or  defendants  not  served  with  process." 

In  Miller  v.  Heed,  27  Pa.  247,  67  Am.  Dec. 
450.  in  reference  to  the  Acts  of  1830  and  1848, 
it  was  said  that  "the  terms  of  this  legislation, 
though  limited  lo  undertakings  that  are  'Joint 
and  several,'  are  applicable  to  contracts  that  are 
Joint  and  not  several.  .  .  .  If,  then,  neither 
action  and  recovery  against  one  Joint  debtor, 
nor  a  confession  of  Judgment  by  one,  nor  the 
death  of  one  after  Judgment,  works  a  discharge 
of  the  other,  what  difference  remains  so  far  as 
regards  the  remedy  between  Joint  contracts  and 
contracts  Joint  and  several?" 

A  Judgment  against  an  obligor  Is  not  a  bar 
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to    a    subsequent    suit    against    the    remaining 
obligor  not  served  In  the  prior  suit : 

Where  the  Judgment  is  upon  a  partnership 
contract.  Wann  v.  Pattengaie  (1850)  14  Pa. 
333. 

Or  where  the  contract  is  Joint.  Moore  v. 
Hepburn  (1847)  5  Pa.  309. 

The  subsequent  proceedings  should  be  by  an- 
other action.     Myers  v.  Nell  (1877)  84  Pa.  369. 

And  there  is  no  bar  where  the  Judgment  is 
on  a  Joint  and  several  obligation.  Vanemen  v. 
Herdman  (1834)  3  Watts.  202. 

And  this  section  applies  where  the  prior 
Judgment  is  had  in  another  state  on  a  Joint 
note.     Campbell  v.   Steele   (1840)    11  Pa.   394. 

And  the  same  was  held  In  an  action  on  a 
partnership  note.  Bennett  t.  Cadwell  (1849) 
70  Pa.  253. 

This  was  on  the  ground  that  the  presumption 
Is  that  the  laws  of  other  states  are  the  same  as 
in  Pennsylvania. 

Pennsylvania  act  April  6,  1830,  Pub.  I^iws, 
277,  f  2,  provides  that  "in  all  cases  of  amicable 
confession  of  Judgment,  by  one  or  more  of  sev- 
eral obligors,  copartners,  or  promisors,  or  the 
indorsers  of  promissory  notes,  such  Judgment 
shall  not  be  a  bar  to  recovery  In  such  suit  or 
suits  as  may  have  to  be  brought  against  those 
who  refuse  to  confess  Judgment." 

In  Wallace  v.  Fairman  (1835)  4  Watts,  378, 
it  was  held  that  a  confession  of  Judgment  on  a 
note  given  by  one  partner  for  a  firm  debt  does 
not  bar  a  subsequent  action  against  the  firm. 

This  was  on  the  ground  that  the  former 
suit  was  on  the  single  bond  of  one  of  the  part- 
ners, and  not  on  the  partnership  debt.  It  was 
said  that  Pa.  act  April  6,  1830.  did  not  apply, 
as  that  contemplates  a  recovery  on  a  Joint 
cause  of  action  against  one  of  several  copartners, 
and  is  intended  to  preserve  a  remedy  against 
the  others. 

So,  a  note  and  confession  of  Judgment  by  two 
members  of  a  firm  of  three  was  held  no  bar  to  a 
suit  against  one  of  them  and  the  third  partner. 
Potter  V.  McCoy  (18,'>6)  26  Pa.  458. 

This  was  held  on  the  ground  that  merger 
takes  place  only  where  the  debt  and  parties 
are  identical. 

The  court  in  the  above  case  denied  the  an- 
thorlty  of  Lewis  v.  Willlams(  1840)6  Whart.  264, 
which  held  that  confession  of  Judgment  on  a 
note  given  by  one  partner  was  a  bar  to  a  subse- 
quent suit  against  another  partner  on  the  origi- 
nal obligation;  that  the  act  of  April  6.  1830. 
did  not  apply  where  one  had  been  sued  severally 
on  his  single  bond. 

In  Rhoads  v.  Frederick  (1839)  8  Watts, 
448,  it  was  held  that  a  Judgment  confessed  by 
one  obligor  is  no  bar  to  a  subsequent  suit 
against  the  remaining  obligors  on  a  Joint  and 
several  contract. 

In  this  case  a  confession  of  Judgment  was 
made  upon  the  original  bill  or  specialty  by  one 
party,  and  after  this  an  action  was  brought 
against  the  others. 

Pennsylvania  act  August  2.  1842.  Pub.  Laws. 
458.  i  6.  provides  that  "in  all  original  actions 
and  proceedings  to  revive  Judgment  which  have 
been  or  hereafter  may  be  instituted  against 
two  or  more  defendants,  in  which  Judgment  has 
been  entered  on  record,  at  different  periods, 
agiilnst  one  or  more  of  said  defendants,  by  con- 
fession or  otherwise,  or  hereafter  may  l>e  so 
entered,  tue  entries  so  made  or  to  be  made  shall 
be  considered  good  and  valid  Judgments  against 
nil  the  defendants,  as  of  the  date  of  the  respect- 
ive entries  thereof,  and  the  day  of  tne  date  of 
ttie  last  entry  shall  be  recited  in  any  subse- 
quent proceedings,  by  scire  facias  or  otherwise, 
as  the  date  of  Judgment  against  all  of  them, 
and  luOgment  rendered  accordingly:  provided. 
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that  the  provisions  of  this  section  shall  not  af- 
fect the  liens  of  any  such  judgment." 

Under  this  statute  only  one  final  Judgment 
can  be  entered  In  salts  against  several.  Murt- 
land  V.  Floyd,  153  Pa.  99 ;  American  Bank's 
Appeal,  153  Pa.  98 ;  Campbell  v.  Floyd,  153  Pa. 
04  ;  Koble  v.  Laley,  50  Pa.  281 ;  Finch  v.  Lam- 
berton,  62  Pa.  370 ;  O'Neal  v.  O'Neal,  4  Watts 
AS.  130. 

So.  In  an  action  on  a  Joint  debt  a  Judgment 
canont  be  entered  against  a  part  of  the  defend- 
ants for  want  of  a  sufficient  affidavit  of  defense, 
unless  Judgment  is  also  entered  against  those 
defendsnts  who  make  no  defense.  Murtland  T. 
Floyd.  153  Pa.  09. 

In  Campbell  v.  Floyd  (1893)  163  Pa.  94,  It 
was  said  that  when  Jn  an  action  against  numer- 
ous defendants  Judgment  Is  taken  against  one 
in  default  of  appearance,  against  anotiier  In 
default  of  an  affidavit  of  defense,  against  a 
third  in  default  of  a  plea,  and  against  the  re- 
maining defendants  upon  the  verdict  of  a  Jury, 
ths  severance  of  the  plaintiff's  demand  by  the 
entry  of  the  first  of  such  final  Judgments  was 
fatal  at  common  law.  The  court,  said  that  this 
statute  sanctions  such  several  Judgments  for 
the  purpose  of  Hen,  and  the  symmetry  of  the 
common-law  proceedings  was  restored  by  blend- 
ing them  into  one  for  ail  other  purposes  upon  a 
final  determination  of  the  cause. 

In  Murtland  v.  Floyd,  153  Pa.  99,  It  was  said 
that  thei'e  Is  nothing  whatever  in  the  act  sanc- 
tioning such  a  severance  in  the  proceedings  as 
the  entry  of  a  Judgment  against  one  only  of  two 
or  more  defendants  equally  in  default. 

In  Finch  v.  Lamberton  (1869)  62  Pa.  370,  It 
was  held  that  as  a  general  rule,  In  Joint  actions, 
taking  a  "final"  Judgment  by  plaintiff  against 
one  defendant  bars  further  proceedings  In  the 
same  suit  against  the  other.  But  where  the 
Judgment  was  by  default  and  the  prothonotary 
liquidates  the  sum  without  waiting  for  the  trial 
and  assessment  for  damages  against  the  other. 
the  liquidation  being  the  act  of  the  officer  is 
amendable  by  striking  it  out. 

jn  Noble  v.  Laley,  50  Pa.  281,  where  there 
was  a  Joint  action  against  three,  and  two  con- 
fessed Judgment  before  the  trial  of  the  action, 
it  was  said  that  when  Judgment  by  default  goes 
agulnst  some  of  the  defendants  and  the  Issue 
is  tried  as  to  others,  there  can  be  but  one  final 
Judgment  In  a  personal  action. 

In  ONeal  v.  O'Neal  (1842)  4  Watts  &  8.  130. 
It  was  said  that  it  was  shown  in  Williams  v. 
McFall,  2  Serg.  &  R.  260,  that  there  cannot  be 
two  final  Judgments  in  debt(  for  the  reason  that 
as  the  contract  is  entire  each  of  the  defendantfl 
Is  entitled  to  the  benefit  of  his  codefendant's 
plea,  and  the  plaintiff  must  proceed  against  all 
or  none ;  to  which  may  be  added  that  there  can 
be  but  one  final  Judgment  in  any  personal  ac- 
tion. 

Pennsylvania  act  April  11,  1848,  Pub.  Laws, 
536,  I  5.  provides  that  "whore  a  Judgment  shall 
be  hereafter  recovered  against  one  or  more  of 
sevcrral  copartners,  Joint  or  Joint  and  several 
obligors,  promisors,  or  contractors,  without  any 
plefi  In  abatement,  that  all  the  parties  to  the 
Instrument  or  contract  on  which  the  suit  Is 
founded  are  net  made  parties  thereto,  such  Judg- 
ment shall  not  be  a  bar  to  a  recovery  Ih  any 
subsequent  salt  or  suits  against  any  person  or 
persons  who  might  have  l)een  Joined  in  the  ac- 
tion In  which  such  Judgment  was  obtained 
whether  the  same  shall  be  obtained  amicably,  or 
by  adversary  process. 

Pennsylvania  act  April  4,  1877,  Pub.  Laws. 
52,  I  1,  provides  that  "where  Judgment  has 
been  or  may  hereafter  be  obtained  In  any  court 
of  record  of  this  commonwealth  against  one  or 
mttrpf  of  several  codefendants,  in  default  of  ap- 
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pes  ranee,  plea,  or  affidavit  of  defense,  said  Judg- 
ment siiall  not  be  a  bar  to  recovery  In  the  same 
suit  against  the  other  defendants  Jointly  and 
severally  liable  as  co-obligors,  copartners,  or 
otherwise." 

That  an  affidavit  of  defense  by  a  co-obligor 
was  filed  and  overruled  was  not  sufficient  to 
take  the  cause  out  of  the  act  of  1877,  and  was 
not  a  bar.  The  court  said :  "The  phrase,  how- 
ever, 'In  default  of  appearance,  plea,  or  affidavit 
of  defense,'  means,  of  course,  in  default  of  an 
appearance,  plea,  or  affidavit  sufficient  in  law." 
Bean  v.  Seyfert  (1877)  12  Phlla.  224.  ( 

South  Carolina. 

In  this  state  it  Is  held  that  a  Judgment  on  a 
Joint  contract  against  a  Joint  obligor  Is  not  a 
bar  to  an  action  against  the  other.  Following 
Sheehy  v.  Mandevllle,  6  Cranch,  253,  3  L.  ed. 
215. 

A  Judgment  on  an  Individual  note  of  an  os- 
tensible partner  Is  not  a  bar  to  an  action  on  the 
original  debt  against  all  the  partners.  Watson 
V.  Owens,  1  Rich.  L.  111. 

So,  in  an  action  on  a  Joint  bond  a  plea  by 
one  defendant  of  a  former  recovery,  on  the  same 
bond  against  his  codefendant  is  no  bar,  as  the 
bond  was  not  merged  in  the  Judgment.  Collins 
V.  Lemasters,  1  Ball.  L.  348,  21  Am.  Dec.  469. 

So  in  regard  to  a  partnership  debt.  Union 
Bank  v.  Hodges,  11  Rich.  L.  480. 

In  this  case  it  was  said  that  It  may  be  con- 
ceded that  the  plea  would  have  been  held  good 
In  England.  Massachusetts,  and  perhaps  other 
states ;  but  that  In  this  state  the  decisions  have 
been  uniform  that  on  a  Joint  contract  a  plea  by 
one  defendant  of  a  former  recovery  against  his 
codefendant  without  satisfaction  is  no  bar. 

A  former  recovery  against  a  sheriff  alone 
without  satisfaction  Is  no  bar  to  a  subsequent 
Joint  action  on  bis  bond  against  himself  and  his 
sureties  for  the  same  default.  Treasurers  of 
the  State  v.  Bates,  2  Ball.  L.  862. 

In  this  case  the  court  said  it  fs  well 
settled  that  If  one  Joint  contractor  is 
sued  separately  and  a  recovery  had,  and 
he  Is  afterwards  sued  Jointly  with  the 
others,  he  alone  against  whom  the  recovery 
was  had  can  plead  it  in  bar,  and  that 
the  others  have  no  right  to  make  the  objection 
If  he  does  not  choose  to  rely  on  It.  The  court 
further  said  that  as  to  him  It  would  not  be  a 
good  plea  in  bar  because  a  Judgment  against  one 
Joint  contractor  is  a  nullity. 

A  Judgment  against  one  of  the  makers  of  a 
Joint  and  several  note  Is  not  a  bar  to  an  action 
against  the  other  maker  who  Is  severally  liable 
unless  the  Judgment  be  paid.  Day  y.  IIIll,  2 
Speers,  L.  628,  42  Am.  Dec.  390. 

But  In  PhllsoQ  V.  Bampfield,  1  Brev.  202.  It 
was  held  that  an  action  at  law  cannot  be  main- 
tained upon  a  firm  note  against  the  estate  of 
a  deceased  copartner  after  a  Judgment  on  such 
note  against  the  surviving  partner.  The  court 
said  that  the  debt  was  merged  in  the  Judgment, 
and  the  estate  Is  to  be  reached  by  proceedings  in 
equity  if  the  surviving  partner  is  insolvent. 
Tennessee. 

By  an  early  statute  in  1789  and  by  Tenn. 
Code  1871,  f  2789  (Act  1789.  chap.  57,  §  5), 
all  Joint  obligations  are  made  Joint  and  several, 
and  therefore  a  Judgment  against  one  obligor 
Is  not  a  bar  to  a  subsequent  action  against  the 
other.  The  (.?ode  makes  several  provisions  gov- 
erning the  prosecution  of  part  of  the  obligors 
on  a  contract,  but  It  seems  that  the  plaintiff  can- 
not drop  the  prosecution  of  a  suit  against  one 
obligor  without  an  entry  of  discontinuance,  and 
proceed  as  to  the  others. 

In  Sully  v.  Campbell  a  Pottder,  It  was  held 
that  an  obligor  on  a  Joint  note,  which  In  that 
State   was   made  Joint   and  several  by   statute, 
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was  liable  for  the  unpaid  balance,  although  a 
JudgiDi-nt  had  been  taken  against  the  obligor 
and  was  partly  satisfied.  This  is  in  accord 
with  the  general  rule. 

Under  this  act  a  Judgment  against  one  part- 
ner Is  no  bar  to  a  suit  against  another  member 
on  the  firm  debt.  Nichols  v.  Cheairs,  4  Sneed, 
220. 

So,  a  judgment  against  one  obligor  on  a  Joint 
and  several  contract  Is  no  bar  to  a  suit  against 
another  obligor.  Christian  v.  Hoover,  6  Yerg. 
505. 

And  In  Hawkins  v.  Humble,  5  Coldw.  681, 
the  same  was  said  to  be  the  rule  as  to  joint  obli- 
gations under  the  Code. 

A  judgment  In  favor  of  a  sheriff  not  on  the 
merits  on  a  motion  against  him  for  default  of 
his  deputy  Is  no  bar  to  a  proceeding  against  a 
deputy.  The  court  said  that  where  several  are 
jointly  or  jointly  and  severally  liable,  a  recov- 
ery against  one  does  not  prevent  a  suit  against 
the  other,  and  nothing  short  of  satisfaction  will 
constitute  a  bar  to  a  subsequent  suit  against 
one  so  jointly  liable.  Wltcher  t.  Oldham,  4 
Sneed,  220. 

In  Greer  v.  Miller,  2  Overt.  18T,  Tipton  v. 
Harris,  Peck  (Tenn.)  414,  and  Hutchlns  v. 
Sims,  7  Humph.  236.  It  was  held  that  where  an 
action  was  commenced  against  several  joint  de- 
fendants It  could  not  be  dropped  as  to  some  and 
proceeded  in  as  to  others ;  that  there  must  be  a 
dismissal  as  to  others  not  proceeded  against  or 
a  judgment  by  default  taken,  and  then  the  writ 
of  inquiry  must  be  executed  by  the  same  jury 
which  tries  the  Issue  as  to  those  who  plead. 

Judge  Cooper  In  his  note  to  the  case  In  Peck 
doubts  the  principle  of  these  cases,  and  cites 
Code,  SS  2789-90.       . 

In  Hutchlns  ▼.  Sims.  7  Humph.  236,  ft  was 
said  that  Tenn.  act  1820,  chap.  25,  |  2,  and  1835, 
chap.  «6,  provide  that  In  joint  actions  upon 
contracts  a  discharge  of  one  or  more  jointly 
sued  shall  not  prevent  a  judgment  against  him 
or  them  who  may  be  liable,  and  that  where  suit 
may  be  commenced  against  more  than  one  the 
plaintiff  may  enter  a  nolle  prosequi  as  to  any 
one  or  more  and  proceed  against  the  others.  In 
this  case  the  court  said  that  there  was  no  nolle 
entered,  and  the  statutory  mode  of  escape  from 
the  principles  of  the  common  law  were  not  re- 
sorted to. 

In  Greer  ▼.  Miller,  2  Overt.  187,  the  court 
said  that  under  North  Carolina  act  1789,  In 
force  in  Tennessee,  all  assumpsits  and  obliga- 
tions were  made  joint  and  several,  and  the 
plaintiff  had  his  election  to  commence  his  suit 
against  one  or  both  of  the  parties ;  but  that, 
having  sued  both  and  charged  them  with  a  joint 
contract,  he  was  bound  to  prosecute  his  suit 
afterwards  against  both,  and  having  voluntari- 
ly lost  sight  of  one  of  the  defendants,  and  left 
the  cause  as  to  him  undecided  or  discontinued, 
the  judgment  was  properly  arrested  as  to  the 
other. 

In  Pollard  v.  Huston.  7  Tjea,  689,  It  was  said 
that  the  plaintiff  could  dismiss  his  action 
whether  on  a  contract  as  to  any  one  or  more  of 
the  defendants,  and  at  any  stage  of  the  case, 
without  prejudice  to  his  right  to  proceed  against 
the  others,  under  Tenn.  Code,  f  2790,  providing 
that  In  all  actions  on  contracts  a  dismission  of 
suit  as  to  one  or  more  of  those  jointly  sued  or 
failure  to  recover  as  to  one,  shall  not  prevent  a 
recovery  against  those  defendants  who  may  be 
liable,  and  g  2964,  providing  that  the  plaintiff 
may  take  a  nonsuit  or  dismiss  his  action  as  to 
any  one  or  more  defendants,  and  g  4246,  provld- 
irg  that  the  plaintiff  may  at  any  time  during 
the  pendency  of  the  action  dismiss  as  to  any 
one  or  more  of  the  defendants  and  proceed 
against  the  others. 
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So,  nnder  Tenn.  Code,  1 1  2789-90.  suprs,  in 
an  action  against  a  sheriff  and  the  sureties  on 
his  offlclal  bond,  the  dismissal  of  the  suit  by 
the  plaintiff  as  to  one  of  the  sureties  did  not 
affect  his  right  to  proceed  against  the  other 
sureties.     Garrison  v.  Hollins,  2  Lea,  684. 

A  surety  on  a  judgment  against  two  partners 
was  entitled  to  maintain  an  action  against  a 
third  partner  to  recover  the  amount  paid  by 
him.     Lowry  v.  Hardwick,  4  Humph.  188. 

In  this  case  the  court  held  that  there  was 
no  merger,  and  that  Tenn.  act  of  assembly  per- 
mitting a  party  to  sue  any  one  or  more  joint 
obligors  or  partners,  does  not  make  such  suit 
a  bar  to  a  suit  which  may  be  subsequently 
brought  against  the  remaining  partner  or  Joint 
obligor. 

But  a  Judgment  In  favor  of  a  principal  dis- 
charging him  is  a  bar  to  a  subsequent  suit 
against  a  surety,  this  being  regarded  as  an  ex- 
ception to  the  general  rule  of  res  inter  alios 
acta.  Gill  T.  Morris,  11  Heisk.  614,  27  Am. 
Rep.  744. 
Texas. 

The  statute  changes  the  common-law  rule  so 
that  a  judgment  against  part  on  a  joint  obliga- 
tion is  not  a  bar  to  a  subsequent  action  against 
others.  A  discontinuance  as  to  part  of  the  de- 
fendants is  not  a  bar  to  a  further  prosecution 
of  the  suit  against  others. 

Sureties  on  a  bond  are  not  released  by  a 
judgment  taken  against  the  principal  where  they 
were  not  parties  to  that  suit.  *^'ooters  v.  Smith, 
56  Tex.  198. 

In  this  case  It  was  said  that  at  common  law 
a  Judgment  against  one  of  several  joint  con- 
tractors merges  the  contract,  but  that  Tex.  Rev. 
Stat.  I  1256,  provides  that  a  discontinuance  as 
to  parties  not  served  shall  not  be  a  bar  to  a 
subsequent  suit  against  them.  It  is  held  that 
the  sureties  do  not  stand  in  a  more  favorable 
attitude  than  they  would  if  the  suit  had  been 
directly  upon  the  bond  and  they  had  not  been 
served. 

In  H  inch  man  y.  RIgglns,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  I  294.  it  was  said  that  Tex. 
Rev.  Stat.  art.  1207  (act  May  18,  1846,  Jane 
22,  1846,  If  4,  45,  46,  act  January  25.  1840. 
March  16,  1840),  providing  that  any  principal 
obligor  in  any  contract  shall  be  sued  either  alone 
or  Jointly  with  any  other  party  thereon,  changes 
the  common-law  rule,  and  It  Is  no  longer  neces- 
sary to  join  as  defendants  all  joint  obligors  In  a 
suit  upon  a  joint  contract.  The  court  further 
said  this  is  the  first  case  in  which  this  statute 
has  been  construed. 

A  discontinuance  as  to  some  defendants  not 
served  will  not  prevent  proceedings  against  the 
defendants  served,  under  Sayles's  Tex.  Cly.  Stat, 
art.  1250  (Hart's  Tex.  Dig.  art.  704,  act  1846, 
p.  874,  g  45),  providing  that  where  some  of  the 
defendants  are  not  served  the  plaintiff  may  dis- 
continue as  to  them  and  proceed  against  the 
others,  or  may  continue  the  suit  to  the  next 
term  and  take  out  new  process,  and  no  defend- 
ants against  whom  any  suit  may  be  discontinued 
shall  be  exonerated,  but  may  at  any  time  be 
proceeded  against  as  if  no  suit  had  been  brought. 
Burleson  v.  Henderson,  4  Tex.  49 :  Forbes  v. 
Davis,  18  Tex.  268 ;  Wooters  t.  Smith,  56  Tex. 
198. 

But  In  Whiting  ▼.  Turley  (1842)  Dallam,  Dec 
453,  where  two  were  sued  upon  an  assumed 
joint  liability,  and  judgment  was  had  as  to  one. 
the  discontinuance  after  verdict  as  to  the  other 
was  a  discontinuance  of  the  entire  action. 

This  was  prior  to  the  statute  changing  the 
rule  in  such  cases. 

And  where  one  of  several  defendants  against 
whom  a  judgment  had  been  rendered  on  an  obli- 
gation that  wa$  joint,  appealed  and  reversed 
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the  case,  the  reTeraal  operated  as  to  both  de- 
fendants.    Wood  V.  Smith,  11  Tex.  867. 
Vermont. 

A  Judj^ment  against  one  of  two  obligors  on  a 
Joint  and  several  note  extinguishes  his  liability, 
but  Is  not  a  bar  to  a  subsequent  suit  against  the 
other  obligor.     Sawyer  y.  White.  10  Vt.  40. 

But  where  an  action  was  brought  against  one 
of  the  maimers  of  a  Joint  and  several  note,  and 
tne  defense  of  payment  prevailed,  such  defense 
Is  a  discharge  for  the  other  maker  and  a  bar  to 
a  suit  against  him.  though  not  a  party  of  record 
to  the  former  adjudication.  Spencer  v.  Dearth, 
43  Vt.  98. 
Virarinla. 

In  early  cases  it  was  held  that  In  a  Joint  ac- 
tion against  several  parties  plaintiff  could  not 
take  a  Judgment  by  default  against  one  and  at 
another  time  a  Judgment  on  the  merits  as  to  an- 
other, or  discontinue  as  to  one  and  take  a  Judg- 
ment as  to  another,  and  it  was  also  held  that 
there  could  be  but  one  Judgment  in  a  Joint  ac- 
tion.    To  meet  these  decisions  Va.  Code,  chap. 

177,  I  19,  was  passed  and  still  further  amended 
by  the  present  Code,  f  8396,  which  prevents  a 
discontinuance  as  to  any  defendants  being  a 
bar  to  a  subsequent  suit,  or  a  subsequent  Judg- 
ment in  the  same  action.  Notwithstanding  this, 
where  l>oth  defendants  are  sued  in  a  Joint  ac- 
tion on  a  Joint  contract,  the  plaintiff  cannot  dis- 
miss as  to  one  and  prosecute  the  other  unless 
the  defense  to  the  first  is  for  personal  matters. 
It  seems  that,  notwithstanding  the  Code,  if  a 
plaintiff  brought  an  action  against  one  Joint 
obligor  and  took  a  Judgment  against  him  with- 
out reference  to  other  Joint  obligors,  or  without 
following  the  Code  provisions,  such  Judgment 
would  b«  a  bar  to  a  subsequent  action  against 
another  obligor. 

The  early  cases  which  held  that  in  a  Joint 
action  against  several  but  one  final  Judgment 
oould  be  entered,  were  as  follows :  Jenkins  v. 
Hurt.  2  Kand.  (Va.)  446;  Taylor  v.  Beck,  8 
Rand.  (Va.)  316;  Peasley  v.  Boatwright,  2 
Leigh,  196:  Early  v.  Clarkson,  7  Leigh,  88; 
Baber  v.  Cook,  11  Leigh,  606 ;  Steptoe  t.  Read, 
19  Gratt.  1. 

The  same  was  also  held  in  Gibson  ▼.  Bever- 
idge,  00  Va.  696,  where  It  was  said  that  the 
common-law  rule  applicable  in  these  case  had 
been  changed  by  Va.  vjode  1898,  |  3895  (same  as 
Va.  Code,  chap.  177,  f  19),  providing  that  in  an 
action  on  contract  against  two  or  more,  the 
plaintiff  may  be  barred  as  to  one,  yet  he  may 
have  Judgment  against  others.  But  the  court 
held  that  this  provision  did  not  apply  where  the 
plea  was  Joint  and  the  plaintiff  dismissed  as  to 
one  in  the  absence  of  any  showing  that  the  de- 
fense as  to  the  first  was  merely  personal. 

A  Judgment  on  a  Joint  bond  as  to  one  In  an 
action  against  two  merges  the  debt  and  bars  a 
sul>sequent  action  against  both.  Beazley  v. 
Sin28,  81  Va.  644. 

And  the  same  was  said  to  be  the  rule  in  Cor- 
bln  V.  Planters'  Nat.  Bank,  87  Va.  661. 

In  Beazley  v.  Sims,  81  Va.  644,  the  court  said 
that  under  Va.  Code.  chap.  167,  f  50  (Code 
1849,  chap.  177,  i  49),  providing  for  a  Judg- 
ment against  one  defendant  served  with  process 
and  a  discontinuance  or  subsequent  service  of 
process  and  Judgment  against  the  other  defend- 
ant at  the  election  of  the  plaintiff,  the  proceed- 
ings are  requiced  to  be  in  that  suit.  The  court 
further  said  that  (Code  1860,  chap.  177)  chap. 

178,  I  19,  providing  for  Judgments  against  one 
defendant  although  the  plaintiff  may  be  barred 
as  to  another,  meant  that  in  a  Joint  action 
against  several  of  the  contractors  when  all  have 
been  served  with  process,  and  where  chap.  167, 
I  50.  Is  Inapplicable,  the  plaintiff  must  recover 
arainsf-  all  or  none  as  at  common  law,  unless 
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some  are  discharged  on  a  merely  personal  de- 
fense. 

But  In  some  cases' under  Va.  Code,  chap.  177, 
g  10  (Code  1898,  f  3895),  several  Judgments 
were  entered  in  Joint  actions  where  the  first 
Judgments  or  discontinuances  were  said  to  be 
on  personal  defenses.  Moffett  v.  Bickle,  21  Gratt. 
280 ;  Bush  v.  Campbell,  26  Gratt.  403 ;  Muse  v. 
Farmers'  Bank,  27  Gratt.  252. 

And  in  Pitts  v.  Spotts,  86  Va.  71,  a  Joint  ac- 
tion against  partners  and  a  confession  of  Judg- 
ment by  one  was  held  not  to  liffect  a  subsequent 
Judgment  against  the  other.  But  the  Code  and 
previous  cases  were  not  cited  in  this  cas«*. 

A  Judgment  on  motion  against  one  of  two  obli- 
gors on  their  Joint  bond  did  not  merge  the  cause 
of  action  in  the  Judgment,  under  Va.  Code,  f 
3212,  providluf'  for  Judgments  on  motions  on 
a  Joint  obligation,  and  declaring  in  effect  that 
there  shall  be  no  merger  of  the  original  cause 
of  action  until  there  has  been  a  Judgment 
against  every  person  liable.  Cahoon  v.  McCul- 
loch,  92  Va.  177. 

And  a  Judgment  against  one  on  a  Joint  and 
several  contract  Is  not  a  bar  to  a  subsequent 
action  against  another.  Corbln  y.  Planters' 
Nat.  Bank,  87  Va.  661. 

In  this  case  It  was  said  that  the  rule  an- 
nounced in  Beazley  v.  Sims,  81  Va.  644,  was 
changed  by  the  present  Code,  f  3396,  providing 
that  where  in  an  action  against  two  or  more 
defendants  the  process  is  served  on  part  of  them, 
the  plaintiff  may  proceed  to  Judgment  as  to  any 
BO  served,  and  either  discontinue  as  to  others, 
or,  as  process  is  served,  proceed  to  Judgment  as 
to  them,  and  that  such  discontinuance  as  to  any 
defendant  shall  not  operate  as  a  bar  to  any  sub- 
sequent action  which  may  be  brought  against 
him  for  the  same  cause.  The  court  said  that 
ihls  discontinuance  meant  as  to  a  defendant 
upon  whom  process  had  not  been  served. 
^>st  Virginia. 

Under  the  Code  plaintiff  may  have  Judgment 
against  one  although  he  fails  as  to  another ;  but 
this  is  held  to  mean  where  he  is  entitled  to  re- 
cover against  the  remaining  obligor  on  the  con- 
tract sued  on  as  contra-distinguished  from  re- 
covering on  the  contract  proved.  He  cannot 
split  his  Judgments,  but  if  he  takes  a  default  as 
to  one  and  verdict  as  to  another,  he  must  take 
but  one  final  Judgment  in  the  action. 

West  Virginia  Code,  chap.  131,  f  19.  p.  628, 
provides  that  in  an  action  on  contract  against 
two  or  more  defendants,  although  the  plaintiff 
may  be  barred  as  to  one,  he  may  have  Judgment 
against  the  other  of  the  defendants  against 
whom  he  would  have  been  entitled  to  recover 
had  he  sued  them  only.  Chapter  125,  (  52,  p. 
607,  provides  that  where  In  an  action  against 
two  or  more  defendants  the  process  is  served 
upon  part  of  them,  the  plaintiff  may  proceed  to 
Judgment  as  to  any  so  served  and  discontinue  it 
as  to  the  others,  or,  from  time 'to  time,  as  the 
process  is  served  as  to  others,  proceed  to  Judg- 
ment as  to  them. 

Under  these  sections  In  a  Joint  action  against 
A  and  B  on  a  Joint  obligation  where  process 
was  served  on  each  of  them,  and  A  confessed 
Judgment  and  a  separate  Judgment  was  entered 
as  to  him,  a  Judgment  found  against  B  at  a  sub- 
sequent term  and  entered  against  him  was  er- 
roneous. But  the  supreme  court  corrected  the 
error  by  directing  a  Joint  Judgment.  It  was 
held  that  the  Judgment  on  the  cognovit  action 
by  A  did  not  merge  the  cause  of  action  so  as  to 
exonerate  B.     Snyder  v.  Snyder,  9  W.  Va.  425. 

In  this  case  the  court  said  that  this  statute 
did  not  change  the  original  rule  that  In  a  Joint 
action  upon  a  Joint  or  Joint  and  several  obliga- 
tion with  process  served  upon  all,  there  must  be 
a  Joint  Judgment. 
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Under  these  sections  of  the  Code  It  was  held 
that  where  a  Joint  suit  way  brought  on  a  Joint 
and  several  obligation,  and  the  declaration 
showed  that  the  defendants  might  have  been 
sued  separately,  and  one  defendant  confessed 
Judgment,  a  Judgment  taken  against  the  others 
at  the  next  term  was  held  to  be  valid  notwlth- 
standlns:  such  prior  Judgment.  Hoffman  v. 
Ulroher,  22  W.  Va.  537. 

Under  these  sections  the  plaintiff  may  dis- 
miss his  action  against  any  of  the  parties  to 
a  suit  on  a  Joint  contract,  and  proceed  against 
the  remainder.  Carlon  v.  Buffner»  12  W.  Va. 
2l>7. 

In  Choen  v.  Guthrie,  15  W.  Va.  100,  It  was 
said  that  the  most  natural  construction  of  W. 
Va.  Code,  chap.  181,  |  19,  p.  62».  is  that  the 
plaintiff,  though  barred  or  defeated  In  his  action 
as  to  some  of  the  defendants,  may  nevertheless 
have  a  Judgment  against  those  of  the  defendants 
against  whom  he  would  have  been  entitled  to 
Judgment  had  he  sued  them  only  on  the  "con- 
tract alleged"  In  the  declaration.  The  court 
said  the  other  construction  is  that  If  defeated 
by  some  of  the  defendants  the  plaintiff  may  re- 
cover against  others  against  whom  he  would 
have  been  entitled  to  Judgment  had  he  sued 
them  only  on  the  "contract  as  proven"  at  the 
trial. 

In  EnoB  V.  St^ngbury,  18  W.  Va.  477.  the  first 
construction  oX  this  statute  was  said  to  be  cor- 
rect. 
IVIscofinln. 

The  Code  provisions  attempt  to  obviate  some 
of  the  provisions  of  the  common-law  rule,  but 
notwithstanding  them  it  was  held  that  a  Judg- 
ment against  one  of  several  Joint  debtors  is  a 
bar  to  a  subsequent  action  against  the  others. 
On  a  Joint  and  several  contract  where  Judgment 
Is  taken  against  one  defendant,  proceedings  by 
scire  facias  will  not  He  to  make  another  ob- 
ligor a  party  to  the  Judgment,  but  a  new  action 
is  required.  In  such  a  case  a  prior  Judgment 
will  not  be  a  meiger. 

A  Judgment  against  one  of  several  Joint  debt- 
ors Is  a  bar  to  a  subsequent  action  against  the 
others  as  the  debt  Is  merged  In  the  Judgment. 
Lauer  v.  Bandow,  48  Wis.  638. 

In  this  case  the  court  said  that  a  Joint  debt 
being  indivisible  cannot  be  merged  or  canceled 
as  to  one  and  exist  as  to  another  Joint  debtor. 

In  Bowen  v.  Hastings,  47  Wis.  232,  it  was 
said  that  the  rule  of  the  common  law  is  recog- 
nized by  Wis.  Rev.  Stat,  i  2884,  providing  that 
where  an  action  Is  against  two  or  more  Jointly 
liable,  and  the  summons  is  not  served  on  all,  the 
plaintiff  may  have  Judgment  against  all  Jointly 
indebted  to  be  enforced  against  the  Joint  prop- 
erty of  all  the  defendants,  or  where  the  defend- 
ants are  severally  liable  the  plaintiff  may  have 
Judgment  against  the  defendant  served  as  if  he 
were  the  only  •  party  proceeded  against,  and 
where  all  are  served  Judgment  may  be  taken 
against  any  of  them  severally  if  he  would  have 
been  entitled  to  Judgment  if  the  action  had  been 
against  him  alone,  and  by  f  2795,  giving  a  rem- 
edy in  such  cases  by  a  proceeding  In  the  nature 
of  a  scire  facias  against  the  Joint  debtors  not 
served  with  process,  to  require  them  to  show 
cause  why  they  should  not  be  bound  by.  the 
Judgment.  The  court  said  that  In  a  suit  on 
a  Joint  contract  if  only  one  Is  summoned  and  he 
should  defeat  the  action,  it  would  bar  another 
action  against  the  remaining  obligor. 

Under  |  2884,  the  plaintiff  In  an  action  on  a 
Joint  contract  may  have  a  Judgment  against  one 
although  he  may  fall  as  to  the  other  defendant. 
Smith  V.  Cassell,  70  Wis.  667. 

But  In  an  action  on  a  Joint  contract  against 
five  defendants  where  but  one  defendant  was 
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served  and  another  one  appeared,  the  plaintiff 
could  not  proceed  against  the  defendant  alone 
upon  whom  service  was  made,  as  a  Judgment 
upon  such  Joint  contract  is  an  entire  thing  and 
cannot  be  separated  into  parts.  The  court  said 
that  Wis.  Rev.  Stat,  f  2884,  subd.  1,  authorising 
the  Dlalntlff  to  proceed  against  the  defendants 
served,  did  not  mean  that  plaintiff  could  pro- 
ceed against  one  where  two  were  served,  and 
that  an  action  on  a  Joint  contract  could  not  be 
tried  in  fractions.  Nichols  v.  Crittenden,  74 
Wis.  459. 

Where  service  was  had  upon  one  of  two  "Joint 
and  several"  debtors,  and  Judgment  taken 
against  him,  It  was  improper  to  prosecute  pro- 
ceedings against  the  other  to  make  him  a  party 
to  the  same  Judgment,  under  Wis.  Rev.  Stat. 
761,  I  2795,  g*ving  a  proceeding  in  the  nature 
of  scire  fiicias  against  the  "Joint"  debtor  not 
served,  to  hold  him  bound  by  the  Judgment  in 
the  same  manner  as  if  he  had  been  originally 
summoned.     Dill  v.  White,  62  Wis.  456. 

In  this  case  the  court  said  that  where  the 
obligation  is  several  as  well  as  Joint  It  is  divisi- 
ble, and  a  Judgment  upon  it  against  one  debtor 
did  not  merge  the  several  obligation  of  another 
debtor  not  summoned,  and  the  plaintiff  could 
bring  another  action  upon  it  against  the  latter, 
but  not  under  the  statute. 
L' It  I  ted  States. 

The  first  case  was  Sheehy  ▼.  Mandevllle,  6 
Cranch,  253,  3  L.  ed.  215.  This  was  an  action 
on  a  note  si<med  In  the  name  of  A,  alleged  to 
have  been  made  by  the  firm  of  A  and  B  doing 
business  under  the  name  of  A,  and  In  another 
count  in  assumpsit  alleging  goods  sold  to  A  and 
B  under  the  firm  name  of  A.  The  defendant  B 
pleaded  a  Judgment  obtained  by  plaintiff  against 
A  on  that  note  as  a  bar,  and  that  it  was  for  the 
same  debt.  The  supreme  court  held  the  plea 
bad  and  directed  Judgment  on  the  first  count  of 
the  declaration. 

This  decision  has  been  much  questioned,  and 
is  considered  as  overruled  by  subsequent  cases 
In  the  same  court.  If  the  court  had  rendered 
this  decision  on  the  assumpsit  count,  and  simply 
held  that  the  first  Judgment  was  on  a  personal 
obligation  of  one  of  the  Joint  debtors,  similar 
to  Drake  v.  Mitchell,  8  East,  261,  it  might  have 
beeii  followed. 

It  is  now  held  In  the  Federal  courts  that  a 
Judgment  against  one  Joint  obligor  is  a  bar  to 
a  subsequent  action  against  the  remaining  obli- 
gors for  the  same  debt.  It  was  also  held  in 
United  States  v.  Cushman,  2  Sumn.  426.  that  a 
Judgment  against  both  obligors  on  a  Joint  and 
several  debt  was  no  bar  to  a  several  action 
against  one  of  them.  But  this  was  overruled  in 
United  States  v.  Price,  9  How.  83,  13  L.  ed.  56. 
A  Judgment  against  one  Joint  and  several  obli- 
gor is  no  bar  to  a  subsequent  action  against  an- 
other unless  such  Judgment  is  satisfied. 

A  Judgment  against  a  postmaster  on  his  offi- 
cial bond  for  moneys  not  accounted  for  is  a  bar 
to  a  subsequent  action  against  the  postmaster 
and  his  assistant  for  the  same  money,  where 
they  had  been  in  the  habit  of  Jointly  depositing 
the  postofflce  money  aU  the  bank  in  their  Joint 
name.     Trafton  v.  United  States,  3  Story,  654. 

In  this  case  Sheehy  v.  Mandevllle,  f  Cranch. 
253,  3  L.  ed.  215,  was  distinguished,  and  also 
questioned. 

And  a  Judgment  on  a  bond  given  by  a  part- 
ner In  an  admiralty  seizure  case  barred  a  sub- 
sequent suit  against  the  remaining  partners. 
United  States  v.  Ames,  99  U.  8.  35,  25  L.  ed. 
295. 

This  case  In  effect  overrules  Sheehy  ▼.  Mande- 
vllle, although  It  does  not  cite  It.  But  other 
cases  are  anproved  which  deny  the  authority  of 
the  case  of  Sheehv  ▼.  Mandevllle. 
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A  jadgment  on  a  copartnership  contract 
against  one  of  the  partners  Is  a  bar  to  a  subse- 
quent suit  against  any  or  all  of  the  obligors. 
Woodwortb  v.  Spaffords,  2  McLean,  168. 

This  case  says  In  regard  to  Chief  Justice  Mar- 
shairs  decision  In  Sheehy  y.  MandevlUe,  >  6 
Cranch.  253,  8  L.  ed.  215,  that  "It  would  be  do- 
ing injustice  to  the  reputation  of  that  great 
Jurist  to  assume  that  he  intended  to  lay  it 
down  as  a  sound  principle  of  law,  that  separate 
judgments  can  be  recovered  on  a  contract  joint 
in  its  terms  and  character,  except  where  such  a 
course  may  be  authorised  by  express  legislative 
enactment.  Suclv  a  doctrine  would  destroy  the 
well-settled  distinction  between  joint  and  joint 
and  several  contracts,  and  would,  in  effect,  vest 
in  courts  a  power  to  change,  by  construction, 
tne  contracts  of  parties,  and  give  them  an  opera- 
tion not  within  their  contemplation  or  design." 

In  United  States  v.  Cushman,  2  Sumn.  426, 
Jt  was  held  that  where  a  contract  was  joint  and 
several  a  judgment  against  t>oth  the  obligors 
was  no  bar  to  a  several  action  against  each  of 
them.  It  was  said  that  a  several  judgment 
against  each  was  no  bar  to  a  joint  action  against 
both. 

Dut  this  case  was  overruled  in  United  States 
V.  Price,  9  Dow.  83,  13  L.  ed.  66,  in  which  It 
was  said  that  on  a  joint  and  several  bond  the 
obligee  may  elect  to  sue  them  jointly  or  sever- 
ally, but  having  once  made  his  election  and 
obtained  a  joint  judgment  his  bond  Is  merged 
in  the  judgment.  *'One  judgment  against  all 
or  each  of  the  obligors  Is  a  satisfaction  and  ex- 
tinguishment of  the  bond." 

And  the  same  was  said  to  be  the  rule  In  Ses- 
alons  V.  Johnson,  95  U.  S.  347,  24  L.  ed.  596. 

In  Brooklyn  City  &  N.  R.  Co.  v.  National 
Bank  of  the  Republic,  102  U.  S.  14,  26  L.  ed. 
61,  it  was  held  that  the  liability  of  the  maker 
and  indoreer  of  a  note  was  not  Joint  but  several, 
ind  therefore  a  judgment  in  an  action  against 
the  indorser  upon  the  contract  of  indorsement 
could  not  bar  a  separate  judgment  against  the 
maker,  especially  where  the  maker  was  not  noti- 
fied by  the  lodorsers  of  the  pendency  of  the  ac- 
tion against  them. 

In  Sessions  v.  Johnson,  95  U.  S.  847,  24  L. 
ed.  596,  Maaon  v.  Eldred,  6  Wall.  231,  18  L. 
ed.  783,  and  Wllllngs  v.  Consequa,  Pet.  C.  C. 
301,  It  was  said  that  a  judgment  against  one  of 
two  joint  contractors  is  a  bar  to  an  action 
against  the  other. 

In  Mason  v.  Eldred,  6  Wall.  231,  18  L.  ed. 
783,  the  court  said  that  the  decision  In  Sheehy 
V.  MandevlUe.  6  Cranch,  253,  3  L.  ed.  215,  has 
never  received  the  entire  approbation  of  the  pro- 
fession, and  its  correctness  and  authority  have 
been  doubted  in  numerous  instances  by  the  high- 
est tribunals  of  the  different  states,  and  have 
been  denied  In  Robertson  v.  Smith,  18  Johns. 
459,  9  Am.  Dec  227;  Ward  v.  Johnson,  18 
Mass.  148 ;  Wann  v.  McNuIty,  7  111.  359,  43  Am. 
Dec.  58;  Smith  v.  Black,  9  Serg.  &  R.  142,  11 
Am.  Dec.  686:  King  v.  Hoare,  18  Mees.  &  W. 
495,  8  Jur.  1127,  2  Dowl.  &  L.  382,  14  L.  J. 
Exch.  N.  S.  29 ;  and  Trafton  v.  United  States, 
3  Story.  051. 

But  in  Mason  v.  Eldred,  6  Wall.  281, 18  L.  ed. 
783,  It  was  held  that  where  only  one  was  served 
with  process,  and  judgment  had  passed  against 
all.  it  was  not  a  bar  to  a  suit  against  the  de- 
fendant not  served  in  the  former  action,  under 
Mich.  Comp.  Laws,  vol.  2,  chap.  183,  p.  1219, 
providing  that  In  actions  against  two  or  more 
jointly  indebted  upon  any  joint  contract,  If  the 
process  against  all  shall  have  been  duly  served 
on  either  the  judgment  shall  be  against  all  the 
defendants  as  If  they  had  all  been  served,  and 
■hall  be  conclusive  as  to  those  served,  but 
against  every  other  defendant  It  shall  be  evi- 
4H  L.  R.  A. 


dence  only  of  the  extent  of  the  plaintiff's  de- 
mand after  the  liability  of  such  defendant  shall 
have  been  established  by  other  evidence. 
Knirllab  aud  Canadian  Canes. 

An  action  and  judgment  against  one  joint  con- 
tractor is  a  bar  to  a  further  action  upon  the 
same  contract  against  the  remaining  coconr 
tractor,  but  where  the  prior  judgment  is  upon  a 
bill  of  exchange  or  check  given  by  one  of  the 
joint  obligors,  a  judgment  thereon  is  not  a  bar 
to  a  subsequent  suit  on  the  original  obligation 
against  the  other.  So,  where  the  original  ac- 
tion Is  joint  and  several  a  judgment  as  to  one 
without  satisfaction  is  not  a  bar  to  a  subsequent 
suit  against  another  obligor. 

Joint  contracts. 

A  judgment  against  one  cocontractor  on  a 
joint  simple  contract  is  a  bar  to  an  action 
against  the  other  cocontractor.  King  v.  Hoare, 
13  Mees.  &  W.  494,  8  Jur.  1127,  2  Dowl.  &  L. 
382,  14  L.  J.  Exch.  N.  S.  29. 

This  is  the  leading  case  in  England  on  this 
question,  denying  the  authority  of  Sheehy  v. 
MandevlUe,  6  Cranch,  253,  8  L.  ed.  216,  and 
approving  Robertson  v.  Smith,  18  Johns.  459,  9 
Am.  Dec.  227. 

The  same  waa  held  In  Harris  ▼.  Dunn,  18  U. 
C.  Q.  B.  8«>2,  where  P  pleaded  a  former  recovery 
against  A,  and  filed  an  aflidavit  showing  that  A 
was  a  resident  of  the  province.  This  was  held 
a  good  plea  under  common-law  procedure  act 
1856.  S  78,  providing  that  in  an  action  against 
a  joint  contractor  the  action  shall  not  abate  oo 
account  of  any  other  joint  contractor  not  being 
made  defendant,  unless  the  party  pleading  such 
nonjoinder  shall  fii^  an  affidavit  showing  that 
such  defendant  is  living  in  Upper  Canada  and 
state  his  residence.  To  meet  this  plea  the  plain- 
tiff alleged  that  B  was  a  nonresident  of  Upper 
Canada  at  the  time  of  the  judgment  against  A. 
But  the  court  held  that  this  would  not  justify 
a  second  suit,  and  that  the  statute  was  oaly  to 
enable  one  joint  contractor  to  be  sued. 

And  a  judgment  on  a  joint  partnership  debt 
against  one  member  of  the  firm  is  a  bar  to  sub- 
sequent proceedings  against  both.  Ew  parte 
Hlggins,  8  DeG.  &  J.  83,  27  L.  J.  Bankr.  N.  S. 
27.  4  Jur.  N.  S.  505. 

And  a  judgment  against  two  persons  for  bor- 
rowed money  is  a  bar  to  another  action  by  the 
same  plaintiff  against  a  third  person  who  was 
afterwards  discovered  to  have  been  a  partner 
and  interested  In  the  business  for  which  the 
money  had  been  borrowed.  Kendall  v.  Hamil- 
ton, L.  R.  4  App.  Cas.  604,  48  L.  J.  C.  P.  N.  S. 
705,  41  L.  T.  N.  S.  418,  28  Week.  Rep.  97. 

In  this  case  the  Ix>rd  Chancellor  said  the  first 
judgment  was  obtained  before  the  judicature 
act  came  Into  operation,  and  If  this  judgment 
became  pleadable  in  bar,  he  could  not  see  how 
this  defense  Is  taken  away  from  him  by  the 
judicature  act  subsequently  coming  into  opera- 
tion. Lord  Penzance,  dissenting,  said  that  the 
judicature  act,  36  ft  87  Vict  chap.  66,  rule  9, 
providing  that  "the  court  or  a  judge  may,  on 
such  terms  as  appear  to  be  just,  order  that  the 
name  of  any  party  who  ought  to  have  been 
joined,  or  whose  presence  before  the  court  may 
be  necessary  In  order  to  enable  the  court  effectu- 
ally and  completely  to  adjudicate  upon  and  set- 
tle all  the  questions  Involved  In  the  action,  shall 
be  added."  altered  the  rights  of  .iolnt  contract- 
ors In  respect  of  procedure,  and  a  joint  con- 
tractor having  lost  his  right  to  be  sued  only  In 
conjunction  with  his  cocontractor  can  no  longer 
be  heard  to  maintain  that  his  cocontractor  must 
be  sued  with  him,  or  that,  it  being  impossible 
so  to  sue  him  by  reason  of  his  having  been  sued 
already,  he  is  himself  discharged.  He  further 
said  the  effect  of  that  act  was  to  sweep  away  the 
legal  right  of  a  joint  contractor  to  have  the 
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Other  contractor  Joined,  and  the  creditor  be- 
came entitled  to  sue  the  parties  severally. 

In  Kins  ▼.  Hoare,  13  Mees.  &  W.  494,  8  Jar. 
1127,  2  Dowl.  &  L.  882,  14  L.  J.  Bzch.  N.  S.  29, 
it  was  said  that  "in  the  case  of  Lechmere  y. 
Fletcher,  1  Car.  &  M.  634,  8  Tyrw.  450,  Bay- 
ley,  B.,  strongly  Intimates  the  opinion  of  the 
court  of  exchequer,  that  the  Judgment  against 
one  was  a  bar  for  both  of  two  joint  debtors, 
though  the  point  was  not  actually  ruled  as  the 
case  did  not  require  it.'* 

In  Sloan  v.  Creasor,  22  U.  C.  Q.  B.  127,  it 
was  held  that  a  Judgment  against  a  bailiff  for 
a  tort  was  a  bar  to  a  subsequent  action  of  cove- 
nant against  the  bailiff  and  his  sureties  on  the 
bailiff's  official  bond. 

But  a  Judgment  recovered  by  one  of  several 
Joint  debtors  cannot  be  pleaded  as  a  defense  to  a 
subsequent  action  against  the  other  Joint  debtor 
in  respect  to  the  same  cause  of  action,  where  the 
plea  does  not  show  that  the  Judgment  was  re- 
covered on  a  ground  which  operated  as  a  dis- 
charge for  ull.  Phillips  V.  Ward,  2  Hurlst.  & 
C.  717,  88  L.  J.  Exch.  N.  8.  7,  9  Jur.  N.  S. 
1182.  9  L.  T.  N.  8.  845,  12  Week.  Rep.  106. 

In  this  case  Bramwell,  B.,  said  that  this  plea 
does  not  show  that  the  former  action  was  suc- 
cessfully resisted  on  some  ground  common  to  all 
the  Joint  debtors,  but  only  that  the  oourt  ;^ave 
Judgment  for  the  defendant  which  may  have 
been  on  some  ground  purely  personal,  as  in- 
fancy, bankruptcy  or  Insolvency. 

Where  prior  Judgment  Is  had  on  a  separate 
contract. 

A  Judgment  on  a  bill  of  exchange  given  by 
one  of  three  Joint  covenantors  to  a  lease,  is  not 
a  bar  to  an  action  of  covenant  against  the  three, 
where  it  is  not  shown  that  such  bill  of  exchange 
as  accepted  in,  or  had  produced  satisfaction. 
Drake  v.  Mitchell,  8  East,  251. 

This  case  was  distinguished  in  Cambefort  t. 
Chapman,  L.  R.  10  Q.  B.  DIv.  229  (overruled 
in  Wegg  Prosser  v.  Evans  [1895]  1  Q.  B.  108, 
64  L.  J.  Q.  B.  N.  8. 1),  on  the  ground  that  there 
the  covenant  was  a  security  of  a  higher  nature 
and  a  bill  of  exchange,  and  also  that  the  bill  in 
that  case  was  a  collateral  security  and  was  not 
given  for  the  same  liability  or  debt  as  was  se- 
cured by  the  covenant. 

Where  one  of  two  Joint  obligors  on  a  note 
had  given  a  warrant  of  attorney  to  a  party  as 
trustee  for  the  obligee  to  secure  the  amount  of 
the  note,  and  a  further  advance,  and  a  Judgment 
was  entered  thereon.  It  was  held  that  this  did 
not  merge  the  note  or  discharge  the  other  obli- 
gor. Bell  V.  Banks,  3  Mann.  &  Q.  267,  3  Scott, 
N.  R.  497. 

And  in  Wegg  Prosser  v.  Evans  [1893]  1  Q.  B. 
108,  04  L.  J.  Q.  B.  N.  S.  1,  it  was  held  that  an 
unsatisfied  Judgment  against  one  Joint  contract- 
or on  a  check  given  by  him  alone  for  a  Joint  debt 
Is  not  a  bar  to'  an  action  against  the  other  Joint 
contractor  on  the  original  contract.  Following 
Drake  v.  Mitchell,  8  East,  251,  Overruling  Cam- 
befort V.  Chapman,  L.  R.  19  Q.  B.  Div.  229. 

The  case  of  Cambefort  v.  Chapman,  L.  R.  19 
Q.  B.  Div.  229,  held  that  an  unsatisfied  Judg- 
ment against  one  partner  on  a  bill  of  exchange 
given  by  him  alone  for  a  Joint  debt  was  a  bar 
to  an  action  against  the  other  partner  on  the 
original  contract. 

Joint  and  several  contractors. 

In  Whlteacres  v.  Hamkinson,  Cro.  Car.  76, 
It  was  held  that  on  a  Joint  and  several  bond  an 
execution  and  ca.  sa.  against  one  of  the  obli- 
gors who  was  released  by  the  sheriff  was  no  bar 
to  a  suit  against  the  other. 

In  Blumfield's  Case,  5  Coke,  86b,  ft  was  held 
that  where  two  were  bound  Jointly  and  severally 
and  one  was  sued  and  taken  In  execution  and 
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afterwards  the  other,  and  the  first  escapes,  the 
second  cannot  have  atidita  querela  until  the 
plaintiff  is  satisfied. 

And  a  Judgment  against  one  of  the  makers 
of  a  Joint  and  several  note  on  a  cognovit  and  a 
partial  levy  Is  not  a  discharge  of  the  ntUer. 
Ayrey  v.  Davenport,  2  Bos.  &  P.  N.  R.  474. 

And  the  holder  of  a  bill  of  exchange  may  sue 
a  prior  Indorser  notwithstanding  he  has  Inef- 
fectually taken  In  execution  the  body  of  a  sab- 
sequent  indorser  and  afterwards  set  him  at  lib- 
erty, as  each  indorser  is  independent  of  the 
rest.     Hayllng  v.  Mullhall,  2  W.  Bl.  1235. 

In  Claxton  v.  Swift,  1  LutW.  862,  Reversing 
8  Mod.  86,  2  Show.  494,  it  was  held  that  If 
the  Indorsee  of  a  bill  on  default  of  payment 
by  the  acceptor  recovers  against  one  drawer  but 
does  not  take  out  execution,  this  recovery  is 
not  a  bar  to  a  second  action  on  the  same  bill 
by  the  same  indorsee  against  the  first  Indorser, 
as  the  liability  is  Joint  and  several.  * 

In  Brown  v.  Wootton,  Cro.  Jac.  78,  Yelv.  67, 
It  was  said  that  upon  an  obligation  against  two, 
every  one  of  them  is  chargeable  and  liable  to 
the  entire  debt,  and  therefore  a  recovery  against 
the  one  is  no  bar  against  the  other  until  satis- 
faction. Speaking  of  this,  Parke,  B.,  says  in 
King  V.  Hoare,  18  Mees.  ft.W.  494,  2  Dowl.  & 
L.  382,  14  L.  J.  Exch.  N.  8.  29,  8  Jur.  1127, 
that  by  looking  at  the  report  in  Yelverton  it 
seems  to  refer  to  the  case  of  a  Joint  and  several 
obligation  against  two. 

In  Yelv.  68a,  it  was  said:  "With  regard  to 
co-obligors,  the  earliest  authorities  show  that 
a  Judgment  and  writ  of  execution  sued  forth  Is 
not  a  bar  without  satisfaction."  That  "in  4 
Hen.  VII.  8,  and  45  Edw.  III.  4.  it  was  held 
that  taking  the  body  of  one  co-obligor  in  execn- 
tlon  was  no  satisfaction,  and  that  the  plain- 
tiff might  implead  the  other  and  commit  him 
also.  Brooke's  New  Cases,  III.  112.  And  so 
is  the  law  at  this  day.  Bacon,  Abr.  Obligation*, 
D,  4.  In  2  Show.  394,  Dyke  v.  Mercer,  It  was 
decided  that  the  seizure  and  sale  by  the  sheriff 
on  a  fieri  facias,  of  the  goods  of  one  Joint  and 
several  obligor,  was  no  bar  to  an  action  against 
the  other — that  there  was  no  satisfaction,  un- 
less the  plaintiff  bad  received  the  money.  See 
also  Cro.  Car.  75,  Whlteacres  v.  Hamkinson." 

This  evidently  was  only  intended  to  state  the 
rule  In  suits  on  Joint  and  several  obligations. 

In  King  V.  Hoare,  13  Mees.  &  W.  494.  8  Jur. 
1127,  2  Dowl.  &  L.  382,  14  L.  J.  Exch.  N.  S. 
29.  it  was  said  that  where  a  debt  was  Joint  and 
several,  a  Judgment  against  one  of  the  obllgora 
was  not  a  bar  to  an  action  against  the  other. 

In  Higgens's  Case,  6  Coke,  44b.  It  was  said 
"and  as  to  the  case  which  has  been  objected, 
that  where  two  are  bound  Jointly  and  severally 
and  the  obligee  has  judgment  against  one  of 
them  that  yet  he  may  sue  the  other.  It  was  well 
agreed." 

In  Dyke  v.  Mercer.  2  Show.  394,  where  two 
were  bound  In  a  bond,  and  one  defendant  was 
sued,  and  he  pleaded  that  his  co-obligor  was 
sued  to  Judgment  and  thereupon  a  fi.  fa.  and 
that  the  money  was  levied  by  the  sheriff.  Judg- 
ment was  given  for  the  plaintiff,  that  the  plea 
was  naught  on  the  ground  that  the  co-obligor 
could  plead  nothing  but  satisfaction  actually 
made. 

The  cases  cited  in  the  decision  indicate  that 
this  was  a  Joint  and  several  obligation. 

Cases  regarding  "right  to  take  a  Judgment 
against  one  party"  in  a  Joint  action  are  not  In- 
tended to  be  Included  in  this  note,  except  so 
far  as  they  indicate  that  such  a  Judgment 
would  prevent  a  further  Judgment  against  other 
parties. 


1807. 


Wbekb  v.  McNultt. 


186 


Lettie  WEEKS,  Appt,, 

V. 

Frank  McNULTY  et  al 
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1.  Bxcladlmar  ana-vrem  to  pertinent 
Qveatloma  is  not  ^onnd  for  reyersal  unless 
the  record  affirmatively  shows  that  the  an- 
swers would  have  been  competent  and  mater- 
ial. 

2.  Kailiire  to  eonntrnct  Are  escapes  on 
a  botel  as  required  by  an  ordinance  does 
not  make  the  proprietor  liable  for  the  death 
of  a  guest  by  fire,  unless  that  was  caused  by 
tlte  lack  of  the  fire  escapes. 

8.  'Want  of  Are  escapes  Is  not  slicwn 
to  be  tlie  canse  of  tlie  deatb  of  a 
truest  In  a  liotel  by  fire,  where  It  Is  not 
shown  that  he  was  at  a  window  or  In  any 
position  where  a  fire  escape  would  have  af- 
forded him  any  benefit,  but  there  is  evidence 
that  he  had  locked  himself  in  bis  room  and 
tried  to  break  the  door  to  make  his  escape, 
and  also  that  he  could  have  safely  escaped  by 
leaping  from  the  window  to  the  roof  of  an 
adjoining  building. 

4.  Pnttlnar  In  evidence  a  portion  of 
the  cross-exantlnatlon  of  a  party  In  a 
prior  case  to  show  his  admission  will  en- 
title him  to  have  all  bis  evidence  read  so  far 
as  it  bears  upon  or  explains  the  admission. 

5.  Tlie  failure  of  a  party  to  offer  lilnt- 
self  as  a  ^frltneas  does  not  Justify  any 
prejudicial  Inferences  against  him,  unless  it 
is  shown  that  there  were  facts  peculiarly 
within  his  knowledge  which  were  not  known 
so  fully  to  any  other  witness. 

(November  12,  1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Knos  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  death  of  plaintiff's  hus- 
band which  was  alleged  to  have  occurred 
while  he  was  a  guest  in  defendants'  hotel  by 
their  n^ligenoe  in  permittinff  the  hotel  to 
bum  without  taking  precautions  to  extin- 
guish the  flame  or  to  get  the  guests  out. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jerome  Templeton  and  Charl^fl 
T.  Gates,  Jr.,  for  appellant: 

The  verdict  of  the  jury  is  not  supported 
bj  any  material  reliable  testimony. 

Young  v.  Cowden,  98  Tenn.  581. 

The  duty  to  place  fire  escapes  on  hotels 
by  the  owners  thereof,  under  the  first  section 
of  the  ordinance,  was  absolute  aud  manda- 
tory. 

It  was  intended  for  the  benefit  of  the  pub- 
lic and  individuals  using  and  occupying  the 
building  coming  within  description  of  the 
ordinance. 

Hayes  v.  Michigan  C.  R.  Oo.  Ul  U.  8.  228, 
2'i  L.  ed.  410;  Rose  v.  King,  40  Ohio  St.  213, 
15  L.  R.  A.  160;  McLaughlin  v.  Armfield, 
68  Hun,  376;  Willy  v.  Mulledy,  78  N.  Y. 
314,  34  Am.  Kep.  536. 

For  a  violation  of  this  ordinance  a  right 
of  action  would  lie  at  the  instance  of  the  in- 
jured party. 


Bott  v.  Prait,  33  Minn.  323,  53  Am.  Rep. 
47;  Osboi-ne  v.  McM asters,  40  Minn.  103; 
Uayes  v.  Michigan  C.  R.  Co.  Ill  U.  S.  228, 
28  L.  ed.  410;  Salisbury  v.  Eerohenroder, 
100  Mass.  458,  8  Am.  Rep.  354. 

The  principal  matters  of  controversy  on 
questions  of  fact  were  as  to  (1)  the  danger- 
ous condition  of  the  premises;  (2)  the  ele- 
vator shaft  and  the  manner  of  its  opening 
into  the  second  and  third  fioors;  (3)  the 
character  and  habits  of  John  Davis,  the 
watchman  in  charge  of  the  hotel  from  11 
o'clock,  p.  M.,  to  4  o*clock,  a.  m.— during 
which  period  plaintiff's  husband  lost  his  life. 

All  of  these  points  touched  matters  com- 
ing within  the  personal  knowledge  of  de- 
fendant McNulty,  or  should  have  been  with- 
in his  knowledge,  and  the  testimony  of  plain- 
tiff's witnesses  on  said  points  was  prejudi- 
cial to  said  defendant  and  favorable  to  the 
contention  of  plaintiff. 

Defendant  McNultv  failed  to  go  on  the 
stand  and  deny  sucn  statements.  Under 
these  circumstances  the  presumption  iifford- 
cd  by  law  was  that  the  contention  of  plain- 
tiff was  true — otherwise  the  same  would 
have  been  denied  by  defendant. 

Dunlap  y.  Haynes,  4  Heisk.  470. 

The  liability  of  hotel  keepers  is  more  se- 
vere than  that  of  any  other  bailee,  except  a 
common  carrier. 

11  Am.  &  Eng.  Enc.  Law,  p.  51;  McDan- 
iela  V.  Robinson,  26  Vt.  310,  62  Am.  Dec. 
574;  Curtis  v.  Murphy,  63  Wis.  4,  53  Am. 
Uep.  242. 

It  is  very  nearly  absolute. 

Myers  v.  Cot  trill,  5  Biss.  465. 

Of  the  goods  of  a  guest  he  is  an  insurer, 
except  as  to  losses  by  the  act  of  God,  or  the 
public  enemy. 

Manning  v.  Wells,  9  Humph.  746,  51  Am. 
Dec.  688;  Hale,  Bailment,  277. 

For  the  guest's  horse  he  is  bound  to  pro- 
vide safe  stabling. 

Diokerson  v.  Rogers,  4  Humph.  179,  40 
Am.  Dec.  642. 

As  to  the  personal  safety  of  thn  sfuest  he  is 
bound  to  use  ordinary  care  to  put  and  keep 
his  premises  in  a  reasonably  safe  condition 
for  poisons  who  become  his  guests,  and  to 
take  such  precautions  for  the  safety  of  his 
guest  while  in  the  hotel  as  would  ordinarily 
be  taken  by  a  prudent  and  careful  man  un- 
der like  circumstances.  And  this  ordinary 
care  is  proportionate  to  the  danger,  and 
whenever  the  circumstances  reauire  great 
care,  it  is  but  ordinary  care  unaer  the  cir- 
cumstances. 

16  Am.  &  Eng.  Enc.  Law,  p.  401,  and  note; 
Kvansville  d  T.  JI.  R.  Co.  v.  Griffin,  100  Ind. 
221,  50  Am.  Rep.  783. 

He  is  liable  for  exposing  his  guest  to  an 
infectious  disease. 

Qilbert  t.  Hoffman,  66  Iowa,  205,  56  Am. 
Rep.  263.  See  tiandys  v.  Florence,  47  L.  J. 
C.  P.  N.  S.  593;  Rommel  y,  Schambacher, 
120  Pa.  579. 

A  man  cannot  claim  that  he  is  not  negli- 
gent because  others  ordinarily  or  commonly 
do  the  same  thing. 


Note. — For  duty  as  to  fire  escapes,  see  note 
to  Rose  V.  King  (Ohio)  15  L.  R.  A.  160:  also 
Panley  v.  Steam  Gauge  &  Lantern  Co.   (N.  Y.) 

43  L.  R.  A. 


15  L,  R.  A.  194  ;  Schmalzried  v.  White  (Tenn.) 
32  L.  R.  A.  782  ;  and  Iluda  v.  American  Glu- 
cose Co.  (N.  Y.)  40  L.  R.  A.  411. 
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Hamilton  v.  DesMoines  Valley  R.  Co,  36 
Iowa,  31;  Koester  v.  Ottumu>a,  34  Iowa,  41 ; 
Shipley  v.  Fifty  Aasociatea,  100  Mass.  194, 
8  Am.  Hep.  31S. 

Messrs.  WmmbhurUf  Piokle,  A  Turner, 
for  appellees: 

The  innkeeper  is  bound  for  the  exercise  of 
only  ordinary  care  for  the  protection  of  his 
.^DPstfl,  though  some  of  the  cases  hold  a 
stricter  rule  as  to  the  property  of  guests, 
and  make  the  innkeeper  an  insurer  thereof. 
This  strict  liability,  however,  as  to  property, 
does  not  apply  to  boarders. 

11  Am.  &  Eng.  Enc.  Law,  p.  32. 

The  negligence  of  the  innkeeper  must  be 
shown  to  have  been  the  proximate  cause  of 
the  injury  to  his  guest. 

Deming  v.  Merchants*  Cotton-press  d  S. 
Co,  90  Tenn.  353,  13  L,  R.  A.  518;  East  Ten- 
nessee, V.  d  G.  B.  Co.  V.  Kelly,  91  Tenn.  699, 
17  L.  R.  A.  691 ;  Postal  Tcleg,  Cable  Co.  v. 
Zopfi,  93  Tenn.  374. 

That  a  fire  occurred  and  an  injury  re- 
sulted-affords  no  presumption  of  negligence 
against  the  innkeeper. 

East  Tennessee,  V.  d  G.  B.  Co.  v.  Btewart, 
13  Lea,  432;  Young  v.  Bransford,  12  Lea, 
2.M2;  Sommers  v.  Mississippi  d  T.  R.  Co.  7 
Lea,  201 ;  East  Tennessee,  V.  d  G.  R.  Co.  v. 
Kelly,  91  Tenn.  699,  17  L.  R,  A.  691;  Dem- 
ing V.  Merchants'  Cotton-press  d  8.  Co.  90 
Tenn.  307,  13  L.  R.  A.  618;  2  Thomp.  Neg. 
p.  1227 ;  Cutler  v.  Bonney,  30  Mich.  259,  18 
Am.  Rep.  127. 

Even  where  the  innkeeper  has  been  guilty 
of  negligence,  the  quest's  action  may  be  de- 
feated by  his  own  fault  or  negligence,  imme- 
diately causing  his  damage. 

It  is  an  open  question  as  to  whether  fail- 
ure to  provide  the  hotel  with  fire  escapes  is 
negligence  per  se, 

Schmalzried  v.  White,  97  Tenn.  36,  32  L. 
R.  A.  782. 

The  failure  to  comply  with  an  absolute 
requirement  of  an  ordinance  as  to  putting 
up  fire  escapes  does  not  render  the  delin- 
quent party  liable  to  civil  action  for  dam- 
ages resulting  from  such  neglect,  especially 
where  the  ordinance  provides  a  penalty,  and 
f\r.oG  not  provide  on  its  face  for  the  civil  lia- 
bility. 

For  an  injury  resulting  from  an  a>ct  done 
in  violation  of  a  prohibitory  statute,  a  civil 
action  lies. 

Queen  v.  Dayton  Coal  d  /.  Co,  95  Tenn. 
458,  30  L.  R.  A.  82. 

But  for  injuiy  resulting  from  an  act  done 
in  violation  of  an  ordinance,  the  same  rule 
does  not  prevail. 

Philadelphia  d  R.  R.  Co.  v.  Erunn,  89  Pa. 
71,  33  Am.  Rep.  726;  Flynn  v.  Canton  Co. 
40  Md.  312,  17  Am.  Rep.  603;  Heeney  v. 
Sprague,  11  R.  I.  456,  23  Am.  Rep.  502; 
Vandyke  v.  Cincinnati,  1  Disney  (Ohio)  532. 

The  whole  statement  containing  the  ad- 
mission must  be  taken  together,  whether 
the  admission  is  verbal  or  written. 

Wood,  Practice  Ev.  S  160. 

The  custom  or  usage  of  a  particular  trade 
and  business,  but  not  of  a  particular  individ- 
ual, is  the  true  meaning  of  ordinary  care  in 
the  conduct  of  that  trade  or  business. 

Kelton  V.  Taylor,  11  Lea,  264,  47  Am.  Rep. 
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284;  Lancaster  Mills  y.  Merchants*  Cotton^ 
press  d  a.  Co.  89  Tenn,  2;  Standard  Oil  Co, 
V.  Swan,  89  Tenn.  434,  10  L.  R.  A.  366. 
Messrs.    Mynott,    Foirler,    &   Mynott 

also  for  apcllees. 

MoAlister,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brings  this  suit  to  recover  dam- 
ages for  the  death  of  her  husband,  Arthur 
K.  Weeks,  which  is  alleged  to  have  been  oc- 
casioned by  the  negligence  of  the  defendants. 
The  grounds  of  liability  alleged  in  Uie  dec- 
laration are:  First,  that  defendants  were 
owners  and  proprietors  of  the  Hotel  Knox,  a 
public  inn  in  the  city  of  Knoxville,  and  had 
negligently  permitted  said  hotel  to  be  in  an 
unsafe  and  dangerous  condition ;  and  second, 
that  defendants  had  not  employed  a  suffi- 
cient complement  of  servants  for'  the  protec- 
tion of  the  hotel  and  guests ;  and,  third,  that 
the  servants  employed  were  incompetent, 
whereby  said  hotel  was  on  April  9,  1897, 
destroyed  by  fire,  and  plaintiff's  intestate, 
Arthur  E.  Weeks,  who  was  a  guest  therein, 
lost  his  life.  The  more  specinc  grounds  of 
negligence  are  stated  in  the  second  count  of 
the  declaration,  viz.:  That  defendants  had 
failed  to  provide  fire  escapes,  as  ordered  by 
an  ordinance  of  the  city  of  Knoxville,  or 
other  reasonable  means  of  escape  from  said 
building;  that  defendants  failed  to  arouse 
deceased,  or  give  him  proper  warning  of  said 
fire,  and  that  this  failure  was  due  to  defend- 
ant's omission  in  not  employing  a  responsi- 
ble watchman.  It  is  further  alleged  that 
the  fire  was  caused,  and  said  hotel  destroyed 
b}  the  negligence  of  defendants  in  allowing 
the  cellar  of  the  storehouse,  which  was  sit- 
uated next  door  to  said  hotel,  to  be  filled 
with  infiammable  material.  Defendants 
pleaded  not  guilty.  The  case  was  tried  by 
a  special  jury,  to  whom  a  large  volume  of 
testimony  was  submitted.  The  trial  result^ 
ed  in  a  verdict  and  judgment  for  defendants. 
Plaintiff  appealed,  and  has  assigned  errors. 

The  facts  necessary  to  be  stated  are  that 
the  defendant  Frank  McNulty  was  the  own- 
er and  proprietor  of  a  public  inn  in  the  city 
of  Knoxville,  known  as  'Tlotel  Knox.*' 
Plaintiff's  intestate,  Arthur  Weeks,  was  a 
traveling  man,  representing  the  Rochester 
Stamping  Works  and  the  Robinson  Cutlery 
Company,  of  Rochester,  N.  Y.  On  the  even- 
ing of  April  7,  1897,  said  Weeks  reached  the 
city  of  Knoxville,  registered  at  the  Hotel 
Knox,  and  was  assigned  to  room  49  on  the 
third  floor.  Abouf  3  o'clock  in  the  morning 
following.  Hotel  Knox  was  destroyed  by  fire, 
and  said  Weeks  perished  in  the  flames.  The 
fire  was  first  discovered  by  the  night  watch- 
man of  the  hotel,  who  immediately  gave  the 
alarm,  ascended  the  stairway  leading  to  the 
second  and  third  floors,  knocked  upon  the 
doors,  and  made  every  effort  to  arouse  the 
guests.  It  is  in  proof  that  the  guests  were 
all  aroused  and  escaped,  excepting  deceased 
and  one  other.  It  is  in  evidence  that  one  of 
the  guests,  as  he  passed  out,  heard  someone 
in  49  pounding  at  the  door,  and  noticed  that 
he  had.  kicked  out  one  of  the  panels.  If  this 
evidence  is  to  be  credited,  it  tends  to  show 
that  deceased  hc&rd  the  alarm,  but  had  un- 
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fortanately  fastened  himself  in,  or,  in  the 
excitement,  had  lost  all  command  of  his  fac- 
ulties. It  is  also  shown  that  parties  occupy- 
ing rooms  on  the  same  floor  with  deceased, 
immediately  conti^ous,  and  across  the  hall 
in  opposite  and  diagonal  directions,  all  re- 
ceived the  alarm,  and  succeeded  in  making 
their  escape.  The  huilding  was  provided 
with  a  front  and  rear  stairway,  but  had  no 
fire  escapes.  South  of  the  Hotel  Knox,  and 
immediately  adjoining,  was  the  banking 
house  of  the  Third  National  Bank,  which  be- 
ing only  one  storj-  in  height,  several  of  the 
guests  leaped  upon  its  roof  from  the  burn- 
ing hotel  building.  This  mode  of  escape  was 
accessible  to  deceased,  since  his  window  over- 
looked the  roof,  but  it  is  not  shown  he  had 
knowledge  of  it. 

The  general  rule  of  law  governing  the  lia- 
bility of  an  innkeeper  is  that  he  is  not  an  in- 
surer of  the  person  of  his  guest  against  in- 
jury, but  his  obligation  is  merely  to  exercise 
reasonable  care,  that  his  guest  may  not  be 
injured  by  anything  happening  through  the 
innkeeper's  negligence.  11  Am.  &  Eng.  Enc. 
Law,  p.  32.  ''There  is  no  natural  presump- 
tion," said  this  court,  "that  a  fire,  tne  origin 
of  which  is  unknown,  was  the  result  of  the 
want  of  care  of  the  owner  or  occupant  of  the 
premises  of  its  origin.  The  ancient  rule  of 
the  common  law,  which  presumed  negligence 
in  such  cases,  was  pronounced  in  the  report- 
ed cases  to  be  harsh  and  unreasonable,  and 
was  by  Stat.  G  Anne,  chap.  31,  abrogated. 
The  courts  of  this  country,  whether  regard- 
ing the  statute  of  Anne  as  in  force  or  not, 
have  unanimously  held  that  negligence  or 
misconduct  was  the  gist  of  the  action  against 
one  upon  whose  premises  a  fire  had  originat- 
ed, and  that  such  negligence  would  not  be 
presumed  from  mere  proof  of  the  loss  by  fire 
communicated  from  the  premises  of  an- 
other." Louisvilie  d  N.  B.  Co.  v.  Manches- 
ier  Mills,  88  Tenn.  659.  It  must  be  shown 
that  the  negligence  of  the  innkeeper  in  this 
cftse  was  the  proximate  cause  of  the  fire  and 
the  consequent  injuries.  Deming  v.  Mer- 
chants' Cotton-press  rf  8.  Co,  90  Tenn.  353, 
13  L.  R.  A.  518;  East  Tennessee,  V.  d  O.  R. 
Co.  \.Kelhf,  91  Tenn.  699,  17  L.  R.  A.  691 ; 
Postal  Teleg-Cahle  Co.  v.  Zopfi,  93  Tenn.  374. 
We  understand  thepe  principles  were  substan- 
tially charged  by  the  circuit  judge,  and  the 
iftsnes  of  fact  have  been  resolved  by  the  jury 
in  favor  of  the  defendants.  We  find  mate- 
rial evidence  in  the  record  to  sustain  their 
findings,  and,  under  the  rule,  the  verdict 
cannot  be  disturbed  on  this  assignment. 

The  third  assignment  is  that  the  court 
erred  in  excluding  testimony  showing  that 
defendant  McNulty  had  stored  in  the  rear  of 
the  grocery  store,  on  the  ground  floor  and 
near  the  elevator  shaft,  oils  and  other  com- 
bustible materials.  Counsel  is  in  error  in 
his  statement  of  the  action  of  the  court.  The 
grocery  store,  it  appears,  adjoins  the  hotel, 
and  is  situated  just  north  of  it.  It  was 
owned  by  McNulty,  the  proprietor  of  Hotel 
Knox.  The  object  of  this  inquiry  was  to 
show  that  defendants  had  been  guilty  of  neg- 
ligence in  storing  oils  and  other  inflamma- 
ble substances  on  the  ground  floor  of  the 
grocery  store  near  the  elevator  shaft.    This 
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testimony  was  excepted  to  by  defendants 
on  the  ground  that  no  such  negligence  was 
alleged  in  the  declaration.  The  negligence 
alleged  was  that  defendants  had  permitted 
the  hotel  to  be  in  an  unsafe  and  dangerous 
condition,  and  that  they  had  filled  the  cellar 
with  inflammable  materials,'  but  there  was 
no  allegation  of  negligence  in  storing  oils 
and  other  combustible  material  in  the  gro- 
cery store  on  the  floor  above  the  basement. 
Moreover,  it  seems  defendants  were  per- 
mitted to  prove  that  coal  oil  was  kept  in 
the  grocery  store,  but  when  the  question  was 
asked  how  near  the  coal  oil  was  kept  to  the 
elevator  shaft,  an  objection  was  interposed 
by  defendants'  counsel,  which  was  sustained 
by  the  court.  If  it  be  conceded  that  the  ac- 
tion of  the  court  in  sustaining  the  objection 
was  erroneous,  it  is  not  shown  in  the  bill  of 
exceptions  what  the  witness  would  have  an- 
swered. It  has  been  frequently  held  by  this 
court  that  the  refusal  of  the  trial  court  to 
permit  answers  to  pertinent  questions  af- 
fords no  cause  for  reversal  unless  the  record 
shows  afiirmatively  that  the  answers  would 
have  been  competent  and  material  evidence. 
Western  U.  Teleg.  Co.  v.  Barnes,  95  Tenn. 
271;  Holmark  v.  Molin,  5  Coldw.  484;  State 
V.  Turner,  6  Baxt.  203. 

The  fourth  assignment  is  that  the  court 
erred  in  excluding  the  ordinance  of  the  city 
of  Knoxville  requiring  the  owners  and  keep- 
ers of  hotels  to  erect  fire  escapes  thereon. 
The  objection  offered  to  this  testimony  was 
that  the  ordinance  in  question  contemplated 
that  notice  to  erect  fire  escapes  must  be  given 
to  the  owner  of  the  property  by  the  board 
of  public  works,  and  that  no  such  notice  was 
iriven  to  the  owner  and  proprietor  of  Hotel 
Knox.  The  declaration,  as  already  ob- 
served, alleged  that  defendants  had  failed 
to  provide  fire  escapes  for  Hotel  Knox,  "as 
ordered  by  an  ordinance  of  the  city  of  Knox- 
ville." The  insistence  of  counsel  for  de- 
fendants is  that  this  ordinance  contains  no 
absolute  requirement  for  the  construction  of 
fire  escapes,  but  only  provides  that  the  same 
may  be  required  by  the  board  of  public 
works  if  in  their  judgment  they  are  deemed 
necessary.  It  is  further  insisted  that,  under 
the  ordinance,  the  supervision,  control,  and 
direction  of  everything  pertaining  to  fire  es- 
capes, including  the  number,  locality, 
strength,  capacity,  and  mode  of  structure, 
are  committed  to  the  board  of  public  works, 
and  that  no  plans  or  directions  were  ever 
furnished  defendants  by  said  board.  It  is 
insisted,  however,  that  failure  to  comply 
with  even  an  absolute  requirement  of  a  mu- 
nicipal ordinance  in  the  erection  of  fire  es- 
capes will  not  render  the  delinquent  party 
liable  to  a  civil  action  for  damages  result- 
ing from  such  neglect,  especially  where  the 
oidinance  provides  a  penalty,  and  does  not 
provide  on  its  face  for  the  civil  liability.  It 
is  conceded  that  a  civil  action  will  lie  for 
lui  act  done  in  violation  of  a  prohibitory 
state  law.  Queen  v.  Dayton  Conl  d  I.  Co. 
95  Tenn.  458,  30  L.  R.  A.  82.  But  it  is  in- 
sisted that  a  different  rule  prevails,  when  the 
let  done  is  in  violation  of  a  city  ordinance. 
This  precise  question  was  left  open  and  un- 
decided   by   this   court   in   Schmalzried   v. 
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White,  97  Tenn.  46,  32  L.  R.  A.  782.  It 
was  held  in  Osborne  v.  McM asters,  40  Minn. 
103,  where  a  statute  or  municipal  ordinance 
imposes  upon  any  person  a  specific  duty  for 
the  protection  or  benefit  of  otners,  if  he  neg- 
lects to  perform  that  duty,  he  is  liable  to 
those  for  whose  benefit  or  protection  it  was 
imposed,  for  any  injuries  of  the  character 
which  the  statute  or  ordinance  was  designed 
to  prevent,  and  which  were  proximately  pro- 
duced by  such  neglect.  In  Bott  v.  Pratt,  33 
Minn.  323,  53  Am.  Kep.  47,  it  was  held  that 
where  a  city  ordinance,  in  pursuance  of  the 
charter,  makes  it  unlawful  to  leave  a  team 
standing  unfastened  or  unguarded  in  a 
street,  anyone  injured  by  a  violation  there- 
of may  maintain  an  action  against  the 
wrongdoer.  In  Salisbury  y.  Herchenroder, 
106  Mass.  458,  8  Am.  Kep.  354,  it  appeared 
that  defendant  had  suspended  a  sign  over  a 
street  in  Boston,  in  violation  of  a  public  or- 
dinance of  the  city.  During  an  extraordi- 
nary gale  the  sign  was  blown  down,  and  a 
bolt,  part  of  the  fastenings,  was  hurled 
against  plaintiff's  window,  causing  damage, 
for  wliicn  action  was  brought.  Held,  that 
defendant  was  liable,  notwithstanding  due 
care  was  exercised  in  constructing  and  fas- 
tening the  sign.  The  reason  W8«  ^at  the 
defendant  had  placed  and  kept  the  sign  there 
illegally,  and  this  illegal  act  contributed  io 
P'laintiflT's  injury.  In  Hayes  v.  Michigan 
C.  R.  Co.  Ill  U.  S,  228,  28  L.  ed.  410,  the 
action  was  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  bv 
the  plaintiff,  a  boy  eight  or  nine  years  old, 
who  lost  his  arm  by  being  run  over  by  one 
of  the  defendant's  cars.  The  particular  neg- 
ligence charged  in  the  declaration  was  the 
omission  of  the  railroad  compaiiy  to  build 
a  fence  on  the  west  line  of  its  ri^ht  of  way, 
as  required  by  an  ordinance  of  the  city  of 
Chicago.  The  court  held  that  an  ordinance 
passed  in  pursuance  of  legislative  authority 
has  the  force  of  law  within  the  limits  of  the 
city;  and  althoufi^h,  in  case  of  injury  to  per- 
sons by  reason  of  the  failure  of  the  company 
to  erect  such  fence,  such  default  is  not  con- 
clusive of  liability  irrespective  of  contribu- 
tory negligence  by  plaintiff,  yet  an  action 
will  lie  for  the  personal  injury,  and  this 
breach  of  duty  will  be  evidence  of  negligence. 
"The  duty,"  says  Mr.  Justice  Matthews,  "is 
due,  not  to  the  city  as  a  municipal  body,  but 
to  the  public,  considered  as  composed  of  in- 
dividual persbns,  and  each  person  specially 
injured  by  the  breach  of  the  obligation  is 
entitled  to  his  individual  compensation  and 
to  an  action  for  its  recovery.  'The  nature 
of  the  duty,'  said  Justice  Cooley,  in  Taylor 
V.  Lake  Shore  d  M,  8.  R.  Co.  46  Mich.  74,  40 
Am.  Rep.  457,  'and  the  benefits  to  be  accom- 
plished through  its  performance,  must  gen- 
eralljr  determine  whether  it  is  a  duty  to  the 
public  in  part  or  exclusively,  or  v/hether  in- 
dividuals may  claim  that  it  is  a  duty  im- 
posed wholly  or  in  part  for  their  especial 
benefit.'  "  We  are  aware  there  is  a 
line  of  cases  which  holds  that  when  the  du- 
ties enjoined  by  ordinance  are  due  to  the 
municipality  or  to  the  public  at  large,  and 
not  as  composed  of  individuals,  the  rule  is 
different,  and  an  action  will  not  lie  for  a 
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breach  of  the  ordinance.  In  many  ca^s  of 
the  latter  class  it  was  held  that  the  owners 
of  land  abutting  on  streets  were  liable  to 
the  city  alone  for  the  breach  of  ordinances 
requiring  such  owners  to  keep  sidewalks 
clear  of  snow  and  ice  and  in  good  repair,  and 
that  they  were  not  liable  in  damage^  to  per- 
sons injured  by  their  neglect  to  perform  the 
duties  enjoined  by  such  ordinances.  These 
cases,  it  is  said,  proceed  upon  the  ground 
that  it  is  the  sole  duty  of  the  city  to  keep 
the  streets  in  gt^od  repair  and  clear  of  snow 
and  ice.  See  Flynn  v.  Canton  Co.  40  Md. 
312,  17  Am.  Rep.  603;  Heeney  v.  Sprague, 
11  R.  I.  456,  23  Am.  Rep.  602;  Vandyke  v. 
Cincinnati,  1  Disney  (Ohio)  632;  PhUadel- 
phia  d  R.  R.  Co.  v.  Ervin,  89  Pa.  71,  33  Am. 
Rep.  726.  An  ordinance  which  a  municipal 
corporation  is  authorized  to  make  is  as  bind- 
ing on  all  persons  within  the  corporate 'lim- 
its as  any  statute  or  other  law  of  the  state, 
and  all  persons  interested  are  bound  to  take 
notice  or  its  existence.  Boti  v.  Pratt,  33 
Minn.  328,  53  Am.  Rep.  47;  Heland  v. 
Lowell,  3  Allen,  407,  81  Am.  Dec.  670;  Van- 
dine*s  Case,  6  Pick.  187,  17  Am.  Dec.  351; 
OUmore  v.  Holt,  4  Pick.  258;  Johnson  v. 
Simonton,  43  Cal.  242-249.  Tlie  duty  to 
erect  fire  escapes  required  by  this  ordinance 
is  not  due  simply  to  the  municipality  or  pub- 
lic at  large,  but  was  a  regulation  designed 
for  the  peculiar  benefit  and  protection  of  in- 
dividuals. It  is  well  settled  that,  when  a 
statute  commands  or  prohibits  a  thing  for 
the  benefit  of  a  person,  he  shall  have  a  rem- 
edy upon  the  same  statute  for  the  thing 
enacted  for  his  benefit,  or  for  a  wrong  done 
him  contrary  to  its  terms.  Queen  v.  Day- 
ion  Coal  d  I.  Co.  95  Tenn.  463,  30  L.  R.  A. 
82;  Pauley  v.  Steam  Gauge  d  Lantern  Co. 
131  N.  Y.  90,  16  L.  R.  A.  194;  Willy  v.  Mul- 
ledy,  78  N.  Y.  314,  34  Am.  Rep.  536.  We 
do  not^  however,  decide  the  effect  of  the 
breach  of  an  ordinance  in  fixing  civil  liabil- 
ity, nor  do  we  adjudicate  the  proper  con- 
struction of  the  ordinance  offered  in  evi- 
dence, since  neitlier  question  is  necessarily 
involved  in  this  case,  for  the  following  rea- 
son, namely:  There  is  no  proof  in  the  rec- 
ord even  tending  to  show  tnat  the  deceased 
lost  his  life  in  consequence  of  the  failure  to 
construct  fire  escapes  as  provided  by  the  city 
ordinance.  The  principle  is  recognized  in 
all  the  cases  that  a  liability  cannot  be  pred- 
icated alone  upon  the  breach  of  an  ordinance, 
but  it  must  aifirmatively  appear  that  the  in- 
jury sustained  resulted  proximately  from 
said  breach.  In  Qu^en  v.  Dayton  Coal  d 
1.  Co.  95  Tenn.  463,  30  L.  R.  A.  82,  we 
said:  "So  we  think  the  employment  of  the 
minor  in  violation  of  the  provi;uon  of  the 
statute  in  question  was  an  act  of  negligence 
on  the  part  of  the  defendant,  and  a  causal 
connection  between  the  employmt»nt  and  the 
injuries  sustained  by  the  boy  being  shown, 
there  is  liability.  .  .  .  The  breach  of 
the  statute  is  actionable  neglii^ence  when- 
ever it  is  shown  that  the  injuries  were  sus- 
tained in  consequence  of  the  employment." 
In  other  words,  it  is  not  enough  that  negli- 
grence  exists,  or  that  the  ordinance  was  vio- 
lated, unless  it  proximately  caused  the  in- 
iury.    DeminQ  v.    Merchants^   Cotton-pr^sa 
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rf  S,  Co.  90  Tenn.  353,  13  L.  R.  A.  618;  East 
Tennessee,  V.  d  G.  R.  Co.  v.  Kelly,  01  Tenn. 
(-99.  17  L.  R.  A.  691 ;  Postal  Teleg.  Cable  Co. 
V.  Zopfi,  93  Tenn.  374. 

After  a  very  attentive  readine  of  the  rec- 
ord in  this  cause,  we  have  failed  to  discover 
pTij  causal  connection  between  the  death  of 
plaintiff's  intestate  and  the  failure  of  de- 
fendants in  error  to  erect  fire  escapes,  as  re- 
quired by  the  ordinance.  It  is  not  shown 
t?iat  deceased  was  at  a  window,  or  in  any  po- 
sition where  a  fire  escape  would  have  af- 
forded him  any  benefit  whatever.  There  is 
evidence  tending  to  show  that  deceased  had 
locked  himself  in  his  room,  and  was  heard 
beating  on  his  door,  trying  to  mnke  his  ^- 
cape.  It  is  shown  that  one  of  the  windows 
of  his  room  overlooked  the  Third  National 
Bank  Building,  and  that  deceased  could,  and 
with  entire  safety  to  himself,  have  escaped 
by  leaping  to  the  roof  of  that  building,  as 
many  other  similarly  situated  successfully 
did  escape.  As  already  stated,  it  is  not  shown 
that  deceased  knew  of  this  avenue  of  escape, 
and  we  cannot  perceive  how  he  would  have 
been  benefited  by  fire  escapes  under  the  cir- 
cumstances surrounding  him.  Wo  are  there- 
fore of  opinion  that  if  the  contention  of  coun- 
sel for  plaintiff  in  error  in  respect  of  the 
|iroper  construction  of  this  ordinance  were 
correct,  and  that  its  breach  would  constitute 
actionable  negligence,  these  questions  are 
mere  abstractions  in  this  case,  since  no 
«iiisal  connection  between  the  violation  of 
the  ordinance  and  the  injuries  sustained  by 
the  plaintiff  is  shown. 

The  fifth  assi^ment  is  that  the  court 
erred  in  permitting  defendants  to  read  as 
evidence  the  stenogi-apher's  report  of  the  ex- 
amination in  chief  of  defendant  John  R. 
Northington,  given  on  the  trial  of  the  case 
of  H.  L.  Cowder  against  these  defendants  in 
the  circuit  court  of  Knox  county.  It  appears 
that  the  case  of  Crowder  against  these  de- 
fendants had  been  tried  only  a  few  days  prior 
to  this  case,  and  on  that  trial  John  R.  North- 
ington was  examined  as  witness.  The  ques- 
tions at  issue  in  the  Crowder  Case  were 
identical  with  those  involved  in  the  present 
caf»e.  The  plaintiff's  counsel  in  the  present 
trial  read  a  large  portion  of  Northington's 
cross-examination  given  on  the  former  trial, 
for  the  purpose  of  showing  admissions  by 
Northington  against  his  interest.  Counsel 
for  defendants  then  insisted  that  the  state- 
ment of  Northington  could  not  be  well  un- 
derstood unless  the  whole  of  it  was  read,  and 
thereupon  offered  to  read  the  remainder  of 
his  evidence.  The  court  ruled  that  defend- 
ant's counsel  had  the  right  to  introduce  the 
whole  of  the  statement,  where  any  part  of  it 
14  offered  by  the  other  side,  and  thereupon 
defendants  read  the  whole  of  Northington's 
examination  in  chief,  and  plaintiff  read  the 
whole  cross-examination,  including  the  por- 
tion her  counsel  had  previously  read.  We 
think,  after  reading  tlie  testimony  of  North- 
ington, that  the  cross-examination  read  by 
plaintiff's  counsel  could  not  be  fully  under- 
stood without  reading  the  examination  in 
chief.  Says  Mr.  Wood  in  his  work  on  Prac- 
tice Evidence  (8  160),  viz.:  "An  important 
mle  relating  to  the  admissions  of  a  oartv  is. 
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that  the  whole  statement  containing  the  ad- 
mission must  be  taken  together,  whether  the 
admission  is  verbal  or  written;  for  although 
some  part  of  it  may  contain  matter  favor- 
able to  the  party,  and  the  object  is  only  to  as- 
certain what  he  has  conceded  against  him- 
self, and  what  may  therefore  be  presumed  to 
be  true,  yet,  unless  the  whole  is  received  and 
considered,  the  true  meaning  and  import  of 
the  part  which  is  good  evidence  against  him 
cannot  be  ascertained."  Of  course,  it  is  not 
admissible,  under  this  rule,  to  read  matters 
wholly  disconnected  and  apart  from  the  mat- 
ter which  constitutes  the  admission,  but  the 
whole  admission,  and  anything  bearing  upon 
it  and  explanatory*  of  it,  is  competent  and 
relevant.  Moreover,  it  is  a  conclusive  an- 
swer to  this  assignment  that  plaintiff  in  er- 
ror did  not  stand  on  the  exception  made,  but 
read  the  whole  of  the  cross-examination. 

The  seventh  assignment  is  that  the  court 
erred  in  charging  the  jury  that  no  prejudi- 
cial inferences  could  be  drawn  against  de- 
fendant's in  this  case  from  the  mere  fact  that 
they  did  not  offer  themselves  as  witnesses 
and  testify  in  this  case.  The  genijral  rule  un- 
doubtedly is  that  the  failure  of  a  party  to 
be  examined  as  to  matters  necessarily  within 
his  personal  knowledge  affords  h  presump- 
tion against  him,  where  the  proof  is  not 
clear,  and  the  case  he  seeks  to  make  could  be 
proved  by  him  if  true.  Dunlap  v.  Haynes, 
4  Heisk.  476.  It  is  shown  by  the  witness 
Hacker  that  defendant  McNulty  was  exam- 
ined at  the  coroner's  inauest,  and  stated  that 
he  did  not  get  to  the  notel  until  after  the 
fire,  and  hence  knew  nothing  about  the  mat- 
ter. It  is  not  shown  there  were  any  facts 
connected  with  the  case  peculiarly  within 
his  knowledge,  and  which  were  not  known  so 
fully  to  any  other  witness.  The  condition  of 
the  premises,  including  the  elevator  shaft,  as 
well  as  the  character  and  habits  of  John  Da- 
vis, the  colored  night  watchman,  were  fully 
proved  by  other  witnesses.  In  respect  of  M. 
J  J.  Ross's  testimony,  this  witness  was  intro- 
duced by  plaintiff,  and  does  not  state  any- 
thing calling  for  a,  denial  from  defendants. 

Numerous  assignments  are  made,  all  of 
which  have  been  carefully  considered,  but 
we  find  in  them  no  reversible  error. 

Affirmed. 


E.  M.  WIGHT  et  al,  Appts., 

V, 

James  GOTTSCHALK. 


( 


.Tenn ) 


1.  An  eviction,  either  nctnal  or  con- 
fttrnctive,  is  necessary  before  a  cause  of  ac- 
tion arises  on  a  covenant  of  warranty. 

2.  Tlicre  yfvtiu  no  liability  on  a  co-ve- 
nant  of  i^varranty  which  was  provable  as 

a  "contingent  debt"  or  "contingent  liability" 

Note. — The  decisions  on  the  effect  of  a  dis- 
charge In  bankruptcy  seem  to  be  too  fully  re- 
viewed In  the  above  case  to  need  annotation. 

As  to  contingent  liabilities,  see  also  Hospes 
V.  Northwestern  Mfg.  ft  Car  Co.  (Minn.)  15  L. 
R.  A.  470 ;  and  Gold  v.  Clyne  (N.  Y.)  17  L.  B. 
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under  the  bankruptcy  act  of  1867  (U.  S.  Rev. 
Stat.  §  5068),  until  there  was  a  hostile  asser- 
tion of  the  paramount  title. 
8.  A  dlMcliarse  in  bankruptcy,  under 
the  act  of  1867,  did  not  relieve  the  bank- 
rupt from  liability  for  breach  of  a  covenant 
of  warranty  In  a  prior  deed  which  did  not 
ripen  into  an  actual  demand  until  after  the 
discbarge. 

(July  10,  1897.) 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  revers- 
ing a  decree  of  the  Chancery  Court  for  Ham- 
ilton County  in  favor  of  defendant  in  a  suit 
to  recover  damages  for  breach  of  covenant 
of  warranty  in  a  deed  of  real  estate  in  de- 
fense of  which  defendant  pleaded  a  discharge 
in  bankruptcy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  &  Thomas  and  Diokey 
&  Peoples  for  appellants. 

Messrs,  Broirn  &  Spnrlock  for  appel- 
lee. 

KeiUy  J.,  delivered  the  opinion  of  the 
court: 

Til  is  is  a  bill  in  equity  for  breach  of  a 
covenant  of  warranty  in  a  deed  to  real  es- 
tate. The  defendant  pleaded  a  discharge  in 
bankruptcy,  and  the  chancellor  dismissed 
the  suit,  and  complainants  have  appealed. 
Tl»6  parties  have  agreed  upon  the  facts,  and 
the  case  presents  but  one  question,  and  that 
is,  Did  defendant's  discharge  in  bankruptcy 
release  him  from  liability  under  his  cove- 
nant of  warranty?  Complainants  deny  and 
defendant  affirms  that  the  discharge  is  a 
good  defense.  If  the  discharge  by  the  bank- 
rupt court  is  a  release,  in  view  of  this  rec- 
ora,  then  the  chancellor  was  correct;  if  not, 
then  complainants  are  entitled  to  a  decree. 

The  facts  necessary  to  mention  are  that, 
between  1860  and  18G4,  one  Hoyle  owned  the 
real  estate  in  question.  In  1864  he  died  in- 
testate, leaving  a  widow  and  seven  brothers 
and  sis^ters.  These  brothers  and  sisters  were 
his  heirs  at  law,  and  each  of  them  owned,  as 
such  heir,  a  one-seventh  of  the  realty.  The 
widow  qualified  as  administratrix,  and  filed 
a  bill  to  sell  the  real  estate  to  pay  debts. 
The  heirs  were  made  defendants.  One  of 
the  sisters  and  heirs  was  Mary  C.  Reynolds, 
a  marrie<i  woman,  and  Michael  C.  Reynolds 
was  hor  husband.  They  had  at  one  time 
lived  in  McMinn  county,  Tennessee,  but  had 
before  the  widow  filed  her  bill,  removed  to 
the  state  of  Georgia,  where  they  have  ever 
since  resided.  Process  issued  to  McMinn 
county  for  Mary  C.  Reynolds  and  her  hus- 
band; and  in  June,  1865,  the  sheriff  of  that 
county  returned  it,  as  to  Mary  C.  Reynolds 
and  her  husband,  that  neither  was  to  be 
found  in  his  county.  Notwithstanding  this 
return,  a  judgn-ent  pro  confesso  was  taken 
in  the  same  year  against  her  and  her  hus- 
band, reciting  that  both  had  been  served 
with  process  and  had  failed  to  make  defense. 
Subsequent  proceedings  resulted  in  the  sale 
of  the  real  estate,  and  one  Foley  Vaughn 
purchased  it.  Thereafter,  in  1870,  Vaughn 
sold  it  to  the  defendant  in  this  cose.  James 
Gottschalk,  and  on  February  2,  1871,  de- 
fendant, G<)tt8chalk,  sold  and  conveyed  it, 
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with  covenant  of  warranty  of  title,  to  one 
Alvin  Dodge;  and  the  present  complainants 
now  own  and  hold  parts  of  the  same  realty 
under  regular  conveyances  down  from  and 
through  Gottschalk  and  Dodge.  On  August 
19,  1878,  defendant,  Gottschalk,  filed  his  pe- 
tition in  bankruptcy,  and  on  January  14, 
1881,  was  granted  his  discharge  under  the 
act  of  1867.  The  decree  of  the  bankruptcy 
court  is  a*  follows :  "It  is  therefore  ordered 
by  the  court  that  said  James  Gottschalk  be, 
and  he  hereby  is,  forever  discharged  of  and 
from  all  debte  and  claims  which  by  said 
act  are  made  provable  against  his  estate, 
and  which  existed  on  the  1 9th  day  of  August, 
liJ78,  on  which  day  the  petition  for  adjudi- 
cation was  filed  by  himself,  excepting  such 
debts,  if  any,  as  are  by  said  act  excepted 
from  the  operation  of  a  discharge  in  bank- 
ruptcy." Some  ten  years  after  Vaughn  had 
purchased  the  land  at  the  administration 
sale,  Mary  C  Reynolds  first  learned  of  her 
interest  in  her  brother's  estate,  and  she  be- 
gan an  investigation,  which  led  to  a  bill  be- 
ing filed  in  the  name  of  herself  and  husband. 
Tliis  bill  was  brought  in  July,  1882.  But  it 
was  subsequently  voluntarily  dismissed  by 
her  and  her  husband;  and  in  1885  she,  by 
next  friend,  brought  a  second  bill  against 
Foley  Vaughn  and  the  present  complainants 
and  others,  to  recover  her  one-seventh  in- 
terest in  the  land.  Such  proceedings  were 
had  in  that  case  as  that  she  was  given  a  de- 
cree on  November  21,  1890,  the  court  ad- 
judging that  neither  she  nor  her  husband 
was  before  the  court  in  the  Hoyle  Estate 
Case;  that  no  statute  of  limitations  barred 
her;  that  the  suit  was  properly  brought  by 
next  friend,  and  that,  for  the  want  of  any 
service  of  process,  the  court  had  no  juris- 
diction to  devest  her  of  title;  that  the  de- 
crees were  void,  and  the  purchaser,  Vaughn, 
took  no  title  as  to  her  one  seventh;  and  she 
was  given  a  recovery  accordingly.  On  ap- 
peal to  the  supreme  court,  this  decree  wan 
affirmed  in  November,  1891.  In  1892,  Mary 
C.  Reynolds  brought  suits  in  the  chancery 
court  against  the  present  complainants  to 
sell  the  real  estate  for  partition.  Thereup- 
on the  complainants  purchased  from  her  and 
paid  her  for  the  one-seventh  interest,  and  ob- 
tained it  for  less  than  the  value  thereof,  and 
less  than  it  would  have  cost  them  at  a  par- 
tition sale.  Complainant  Wight  paid  $35 
court  costs  and  $125  cash  to  Mrs.  Reynolds. 
Complainant  Whiteside  paid  the  same. 
Complainant  Evans  paid  court  costs,  $35, 
and  $50  cash  to  Mrs.  Reynolds. 

The  case  turns  upon  the  construction  of 
the  bankrupt  act  of  1867,  as  carried  into 
the  Revised  St-atutes  of  the  United  States 
at  §  5068.  That  section  reads:  "In  all 
cases  of  contingent  debts  and  contingent  lia- 
bilities contra<*ted  by  the  bankrupt,  and  not 
herein  otherwise  provided  for,  the  creditor 
may  make  claim  therefor  and  have  his  claim 
allowed,  with  the  right  to  share  in  the  divi- 
dends, if  the  contingency  happens  before  the 
order  for  the  final  dividend;  or  he  may  at 
any  time  apply  to  the  court  to  have  the  pres- 
ent value  of  the  debt  or  liability  ascertained 
and  liquidated,  which  shall  then  be  done  in 
such  manner  as  the  court  shall  order,  and 
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he  sliall  be  allowed  to  prove  for  the  amount 
so  ascertained."  The  question  is  whether 
the  claim  under  the  covenant  of  warranty, 
under  the  circumstances  above  set  out,  con- 
stituted a  provable  debt,  as  a  "contingent 
debt"  or  "contingent  liability."  In  order 
to  a  proper  understanding  of  the  question, 
we  must  first  consider  the  nature  of  the  cove- 
nant of  warranty  in  this  state,  in  so  far  as 
it  furnishef}  a  ground  of  action  for  a  money 
demand.  It  was  early  held  that  an  action 
for  a  breach  of  the  covenant  of  warranty 
could  not  be  maintained  without  alleging 
and  proving  a  lawful  eviction.  Allison  v. 
Allison,  1  Yerg.  16.  To  same  effect,  see  Fer- 
riss  V.  Harshea,  Mart.  &  Y.  54,  17  Am.  Dec, 
782;  Stuart  v.  Nelson,  4  Hayw.  (Tenn.) 
200;  Crutcher  v.  Stump,  5  Hayw.  (Tenn.) 
100;  Young  v.  Butler,  1  Head,  648.  In 
Ferriss  v,  Harskea,  Mart.  &  Y.  64,  17  Am. 
Dec.  782,  it  was  held  that  even  a  judgment 
in  ejectment  by  the  party  having  the  better 
title  against  the  warrantee,  and  suing  out 
a  writ  of  pofjsession,  without  its  being  exe- 
cuted, was  not  sufficient  evidence  of  an  evic- 
tion; that,  to  constitute  an  eviction,  the 
warrantee  must  be  actually  dispossessed  by 
him  having  the  better  title.  In  Senter  v. 
Hill,  5  Sneed,  505,  it  is  said  to  be  well  set- 
tled in  this  state  that  where  the  purchaser 
of  land  has  taken  a  deed  with  a  covenant 
of  warranty  alone,  and  is  put  in  possession, 
ana  not  evicted,  a  court  of  chancery  will 
not  give  an  injunction  or  grant  relief  against 
the  payment  of  the  consideration  on  the 
ground  of  defective  title;  that,  if  there  is 
no  fraud  and  no  eviction,  the  purchaser  must 
rest  on  the  covenants  in  his  deed.  Again, 
it  is  said  in  the  same  volume,  at  page  124,  in 
the  case  of  Kincaid  v.  Brittain,  that  the 
covenant  of  warranty  is  regarded  as  an  as- 
surance to  the  purchaser  of  a  permanent  un- 
disturbed possession  of  the  premises  con- 
veyed, and  therefore  is  broken  only  by  his 
eviction,  actual  or  constructive,  until  which 
time  he  can  have  no  remedy,  but  must  await, 
at  whatever  hazard  of  ultimate  Ioas,  the 
event  of  his  involuntary  disseisin  by  the  par- 
amount title,  before  he  can  be  heard  to  al- 
lege a  breach  of  the  covenant.  It  is  said, 
however,  in  the  case  of  Kenney  v.  Norton,  10 
Heisk.  384,  that  the  discharge  of  an  encum- 
brance, subsisting  at  the  time  of  the  convey- 
ance and  capable  of  being  enforced,  operates 
as  an  eviction  pro  tanto,  and  a  breach  of  a 
general  warranty  of  title,  and  that  an  ac- 
tion may  be  brought  by  the  original  or  any 
subsequent  vendee  who  discharges  such  an 
encumbrance.  And  in  the  case  of  Callis  v. 
Coghill,  9  Lea,  137,  it  was  said  that,  al- 
though the  covenant  of  warranty  is  not 
broken  without  eviction  hj  paramount  title, 
yet  that  eviction  by  juagment  of  law 
is  not  necessary,  but  that  the  warrantee  may 
voluntarily  yield  possession  to  him  who  had 
a  better  title,  and  claim  for  a  breach  of  the 
covenant;  but  that  in  such  case  he  acts  at 
his  peo'il,  and  in  a  suit  against  the  warrantor 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  the  paramount  title.  It  appeared  in 
that  ease  that  the  possession  was  yielded  in 
obedience  to  a  demand  made  by  the  person 
having  the  superior  title.    It  was  said  also 
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in  that  case,  arguendo,  that  the  court  had 
held  in  Austin  v.  McKinney,  6  Lea,  499,  that 
the  vendee  might  purchase  in  a  better  out- 
standing title,  and  that  under  this  covenant 
he  could  be  reimbursed  the  sum  paid  for  it. 
That  authority,  however,  does  not  sustain 
the  proposition,  nor  does  the  case  of  Searcy 
V.  Kirhpatrick,  Cooke,  211,  there  referred  to. 
Both  of  these  cases  arose  under  covenants 
to  convey.  There  is  no  case  in  Tennessee 
that  holds  that  a  vendee  may  voluntarily 
search  out  the  holder  of  the  paramount  title 
and  surrender  possession  without  demand. 
Likewise  there  is  no  case  holding  the  con- 
trary. 

In  this  state  of  the  authorities  here  we 
turn  to  others.  In  Rawle,  Covenants,  at 
page  147,  quoting  from  Drew  v.  Towle,  30 
N.  H.  637,  64  Am.  Dec.  309,  it  is  said:  "The 
defendant  had  an  undoubted  right,  upon  be- 
ing satisfied  of  the  invalidity  of  his  title, 
to  abandon  the  possession  of  the  premises, 
and  thereby  to  avoid  the  necessity  of  litiga- 
tion and  its  attendant  perplexities  and  ex- 
penses. He  owed  the  plaintiff  no  duty  to 
remain  in  possession  and  sustain  the  bur- 
den of  the  defense,  when  the  title  was  in- 
valid. .  .  .  The  right  of  the  defendant 
was,  at  any  period,  to  give  up  the  posses- 
sion to  the  rightful  owner  upon  claim  made. 
He  was  under  no  obligation,  either  of  duty 
or  contract  to  withhold  it.  He  was  not 
bound  to  seek  redress  through  a  litigation 
that  might  turn  out  to  be  fruitless  with  the 
party  having  the  title."  He  adds:  "And  the 
law  as  thus  stated  has  been  recognized  and 
applied  in  many  cases," — citing  a  large  num- 
ber of  authorities.  He  continues :  "In  or- 
der, however,  that  such  ouster  in  pais  should 
amount  to  an  eviction,  it  is  necessary  that 
the  paramount  title  shall  have  been  hostile- 
ly  asserted;  for  although  there  is  a  class  of 
cases,  to  be  presently  consideied,  which  rec- 
ognize the  right  of  the  purchaser  to  buy  in 
the  paramount  title,  and  in  an  action  on  the 
covenant  recover  the  amount  thus  paid,  yet 
it  will  be  found  that  they  refuse  to  sanction 
such  a  recovery  unless  there  has  been  a  pros- 
ecution or  distinct  assertion  of  such  title. 
Where  such  has  been  the  case,  its  purchase 
is  considered  as  equivalent  to  an  eviction,  as 
the  idle  form  of  abandoning  the  premises  un- 
der one  title  in  order  to  re-enter  under  an- 
other is  deemed  unnecessary.  But  if,  in  the 
one  case,  it  be  considered  as  indispensable 
that  there  shall  have  been  a  previous  as- 
sertion of  the  paramount  title,  it  would  seem 
that  it  would  be  equally  indispensable  in  the 
other," — citing  a  large  number  of  author- 
ities. He  adds  further:  "The  result  of  the 
authorities  would  therefore  seem  to  be  that 
where  the  holder  oi  the  adverse  title  has  the 
right  summarily  to  obtain  possession  under 
it,  and  adversely  asserts  or  prosecutes  that 
right,  the  covenantee  may  anticipate  its  ac- 
tual exercise,  and  voluntarily  surrender  the 
possession,  by  which  ouster  in  pais  a  suffi- 
cient eviction  will  be  caused  to  support  an 
action  on  the  covenant,  in  which,  however, 
he  will  be  obliged  to  prove  that  the  results 
which  he  thus  anticipated  were  inevitable." 
In  the  pages  immediately  following,  the  au- 
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thor  discusses  cases  of  constructive  eviction, 
but  none  of  these  in  any  way  applies  to  the 
facts  in  the  present  case. 

Other  incidents  of  the  covenant  of  war- 
ranty in  this  state,  as  elsewhere,  are  as  fol- 
lows: It  runs  with  the  land  {Williams  v. 
Burg,  9  Lea,  455) ;  the  measure  of  damages 
on  breach  of  the  covenant  is,  in  general,  the 
purchase  money  paid,  with  int'erest  {East 
Tennessee  Nat,  Bank  v.  First  Nat.  Bank,  7 
Ijca,  420)  ;  but,  under  various  circumstances, 
it  may  be  cut  down  to  a  sum  below  that 
( Mette  V.  DotOy  9  Lea,  93,  96-100) .  In  that 
case  it  is  said  it  may  be  cut  down  where  the 
vendee  or  covenantee  has  no  mesne  profits 
to  pay  to  the  holder  of  the  paramount  title. 
Mr.  Justice  Ckx)per,  delivering  the  opinion 
of  the  court,  added:  "If,  now,  the  measure 
of  damages  may  be  cut  down  by  a  deduction 
of  the  interest  when  necessary  to  attain  the 
ends  of  justice,  no  reason  occurs  why  a  deduc- 
tion of  the  principal  may  not  also  be  made  in 
a  proper  case.  The  covenant  is  a  peculiar 
one,  and  not  like  an  ordinary  covenant  for  so 
much  money.  It  is  rather  in  the  nature  of 
a  bond,  with  a  fixed  siun  as  a  penalty,  the 
recovery  on  which  will  be  satisfied  by  the 
payment  of  the  actual  damages.  Each  ven- 
dor, subject  to  this  rule,  may  be  treated  as 
the  principal  obligor  £o  his  immediate  ven- 
dee, and  as  the  surety  of  any  subsequent  ven- 
dee to  hold  him  harmless  by  reason  of  the 
failure  of  title,  and  the  ultimate  vendee,  when 
evicted,  is  entitled  to  be  subrogated  to  the 
rights  of  his  inmiediate  vendor  against  a  re- 
mote vendor,  to  the  extent  necessary  to  in- 
demnify him.  Such  a  vendee,  to  use  the 
language  of  the  supreme  court  of  North  Car- 
olina, sues  a  remote  vendor  on  the  covenant 
to  redress  his  (the  plaintiff's)  own  injury, 
not  the  injuries  of  the  immediate 
vendee  of  such  remote  vendor.  Accord- 
ingly, that  court  held,  in  a  case  like 
the  one  before  us,  that  the  measure  of  dam- 
ages was  the  consideration  paid  by  the  plain- 
tiff to  his  immediate  vendor,  with  interest, 
and  not  the  consideration  paid  by  such  ven- 
dor to  the  defendant.  In  other  words,  the 
damages  recovered  were  limited  to  the  act- 
ual injury  sustained."  So,  in  that  case, 
where  it  appeared  that  A.  had  sold  the  undi- 
vided half  of  the  lot  to  B.,  his  cotenant,  for 
$4,500,  making  him  a  deed  with  the  cove- 
nant of  general  warranty,  and  some  years 
afterwards  B.  sold  to  C.  the  entire  lot  for 
$8,000,  making  a  deed  of  like  covenant,  and 
subsequently  C.  was  evicted  by  paramount 
title,  which,  being  a  trust  assignment  to  se- 
cure a  debt,  did  not  require  an  account  for 
mesne  profits,  and  C.  sued  A.  on  his  cove- 
nant of  warranty,  it  was  held  that  he  could 
only  lecover  one  half  of  the  consideration 
paid  by  him  to  his  immediate  vendor,  with 
interest  from  the  date  of  eviction. 

It  is  also  held  in  this  state  that  the  cove- 
nant is  divisible.  So,  in  Whitzman  v.  Hirsh, 
87  Tenn.  613,  where  A.  conveyed  to  B.  by 
warranty  deed  a  tract  of  land  for  $2,700,  and 
6.  divided  it  into  twenty-six  lots  of  equal 
value,  and  conveyed  these  lots  by  warranty 
deeds,  two  to  C.  for  $500,  and  subsequently 
ten  othecs  to  different  persons  for  $2,400, 
and  the  remainder  to  his  assignee  in  bank- 
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ruptcy,  and  then  the  entire  tract  was  recov- 
ered by  title  paramount,  and  C.  sued  A.,  his 
remote  warrantor,  for  breach  of  covenant,  it 
was  held  that  C.  could  recover  of  A.  only 
two  twenty-sixths  of  the  price  received  by 
A.  for  the  entire  tract,  with  interest  from  the 
date  of  eviction,  and  that  the  measure  of 
C.'s  damages  in  such  case  was  not  affected 
by  the  fact  that  the  other  vendees  failed  to 
sue  A.,  or  suffered  their  actions  to  become 
barred;  and  in  the  case  before  us  we  have 
an  instance  in  which  the  cause  of  action  is 
split  among  three  claimants. 

From  the  foregoing  view  of  the  leading 
points  affecting  covenants  of  warranty  for 
title,  it  is  perceived  that  an  eviction,  either 
actual  or  constructive,  is  necessary  before 
a  cause  of  action  arises;  that  that  cause  af 
action,  when  it  does  arise,  may  be  split 
among  several,  and  that  it  may  exist  as  to 
some  vendees  interested  in  the  warranty,  and 
may  not  exist  at  all  as  to  others ;  and,  final- 
ly, that  the  amount  to  be  recovered  is  not 
in  any  manner  fixed,  except  that  it  cannot 
go  above  the  consideration  expressed  in  the 
deed  containing  the  warranty,  but  that 
within  that  limit  it  may  vary  greatly.  It 
is  further  to  be  observed  that,  under  the 
facts  as  found,  there  was  no  eviction,  either 
actual  or  constructive,  apparent  in  this  case, 
until  the  present  complainants  were  evicted, 
which  was  long  after  the  bankruptcy  pro- 
oeedings.  It  is  further  to  be  observed  that 
it  does  not  appear  in  this  case  who  owned 
the  property  at  the  time  the  defendant's  pe- 
tition in  bankruptcy  was  filed, — whether  it 
was  then  still  owned  by  the  defendant's  im- 
mediate vendee,  Dodge,  or  whether  he  had 
sold  it  out  in  the  parcels  in  which  it  is  now 
presented  in  the  present  case. 

Addressing  ourselves  now  to  the  inunedi- 
ate  question  whether  the  claim  under  this 
warranty  was  a  provable  debt,  we  have  the 
following  to  say  as  the  result  of  our  reflec- 
tions, after  full  examination  of  the  author- 
ities, aided  by  very  excellent  briefs  f urniehed 
us  upon  both  sides: 

We  have  been  referred  to  only  two  cases 
where  a  warranty  of  title  was  drawn  in  ques- 
tion in  connection  with  a  discharge  in  biank- 
ruptcy.  The  earliest  of  these  cases  was 
Bush  V.  Person,  18  How.  82,  15  L.  ed.  273, 
arising  under  the  bankruptcy  act  of  1841. 
it  seems  to  have  been  assumed  in  that  case, 
in  a  general  way,  that  the  discharge  would 
be  operative  upon  a  covenant  of  warranty, 
but  that  was  not  the  point  in  judgment. 
The  substance  of  the  case  is  correctly  stated 
in  the  syllabus  as  follows:  "Where  a  person 
mortgaged  land,  which  was  at  the  time  sub- 
ject to  a  judgment  lien,  the  deed  containing 
what  was  equivalent  to  a  covenant  of  war- 
ranty, then  took  the  benefit  of  the  bankrupt 
act  of  1841,  and  then  purchased  the  property 
which  was  sold  under  the  judgment  lien,  he 
is  estopped  by  his  covenant  from  setting  up 
his  after-acquired  title  to  defeat  the  mart- 
gage.  The  bankrupt  act  doee  not  annul  a 
covenant  in  such  a  case."  The  court  held, 
in  substance,  that,  even  if  the  bankrupt  were 
discharged  from  his  personal  obligation  on 
•the  covenant,  it  would  yet  remain  alive  for 
the  purpose  of  an  estoppel.    The  next 
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is  Rigffin  v.  Magwire,  16  Wall.  549,  21  L. 
ed.  232.  This  case  also  arose  under  the 
bankruptcy  act  of  1841.  The  ease  was  this: 
On  the  2d  of  December,  1839,  Riggin 
conveyed  a  certain  tract  of  land  nearSt. 
Lioois  to  one  Ellis,  in  fee,  bv  a  deed  with 
words  construed  to  be  equivalent  to  a  cove- 
nant of  warranty.  The  fact  was  th&t  prior 
to  the  execution  of  this  deed  the  property 
had  b<^onged  to  one  Martin  Thomas,  whose 
wife  had  never  relinquished  her  riffht  to 
dower  in  it.  But  Thomas  was  then  living, 
and  did  not  die  until  1848,  several  years  aft- 
er the  alleged  discharge  of  Rigffin  as  a  bank- 
rupt. The  property  afterwards,  by  regular 
devolution  of  title,  came  into  possession  of 
Magwire,  who  sold  it  in  lots  to  various  per- 
sonp.  In  1868  these  persons  were  sued  by 
Mrs.  Thomas,  widow  ol  Martin  Thomas,  for 
the  value  of  her  dower,  and  were  obliged  to 
pay  it,  and  the  plaintiff  was  obliged  to  re- 
fund them  the  amount.  He  thereupon 
brought  suit  a^inat  Riggin  on  the  covenant. 
The  question  was  wheUier  Riggin  was  dls- 
<;harged  from  this  demand  by  his  decree  of 
discfiu-ge  in  bankruptcy  in  1843.  Whether 
he  was  or  not  depended  on  the  question 
whether  the  claim  could  have  been  proved  in 
that  proceeding.  The  fifth  section  of  the 
bankruptcy  act  of  1841  allowed,  among  other 
daaees  of  claims  that  might  be  proven,  those 
of  "persons  having  uncertain  or  contingent 
demands  against  such  bankrupt."  Consid- 
ering this  question,  Mr.  Justice  Bradley 
said:  "The  better  opinion  Is  that  as  long 
as  it  remained  wholly  uncertain  whether  a 
contract  or  engagement  would  ever  give  rise 
to  an  actual  duty  or  liability,  and  there  was 
no  means  of  removing  the  uncertainty  by 
calculation,  such  contract  or  engagement 
was  not  provable,  under  the  act  of  1841. 
.  .  .  In  1843,  Martin  Thomas  was  still 
living,  and  there  was  no  certainty  that  his 
wife  would  ever  survive  him.  It  was  un- 
certain whether  there  would  ever  be  any 
claim  or  demand.  On  what  principle,  then, 
could  the  covenant  have  been  liquidated  or 
reduced  to  present  or  probable  value?"  We 
are  also  referred  to  the  case  of  Reed  v. 
Pierce,  36  Me.  455,  58  Am.  Dec.  761.  This 
«a«e  also  arose  under  the  act  of  1841.  The 
syllabus  is  as  follows:  "Upon  a  conveyance 
of  land,  it  is  in  contingency  whether  a  para- 
mount title  will  ever  be  established  or  set 
up,  and  the  covenant  of  warranty  against 
the  lawful  claims  of  all  persons  is  not  broken 
imtil  eviction  by  paramount  title.  Until 
such  eviction,  therefore,  no  right  of  action 
arises  upon  such  a  covenant.  In  the  pro- 
ceedings of  a  court  of  bankruptcy,  upon  the 
covenantor's  application  for  a  discharge,  the 
claim  of  the  covenantee  upon  such  a  cove- 
nant was  not  provable,  unless  a  rightful 
eviction  had  previously  occurred.  To  a 
claim  founded  upon  such  a  covenant,  and 
proved  by  an  eviction  which  occurred  subse- 
quently to  the  proceedings  in  bankruptcy, 
the  discharge  in  bankruptcy  is  no  defense." 
tSays  the  court  in  the  body  of  the  opinion, 
speaking  of  paramount  claims:  "If  any  such, 
existed,  their  enforcement  was  dependent  on 
tlie  will  of  those  having  such  claims.    The 
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plaintiff  could  not  have  presented  any  pres^ 
ent  claim  or  cKisting  demand.  The  possi- 
bility that  one  might  arise  is  not  enough." 
From  these  authorities  it  would  seem  that, 
under  the  bankruptcy  act  of  1841,  such  a 
claim  as  we  have  in  hand  could  not  be 
proved.  It  is  said,  however,  that  the  case  of 
Riggin  v.Magioire,l5  Wall.549,21  L.ed.232, 
is  very  much  weakened  by  the  later  case  of 
Wolf  V.  Btiw,  99  U.  S.  1,  25  L,  ed.  309.  That 
case  was  as  follows :  Certain  goods  were  at- 
tached in  chancery,  and  Wolf  executed  a  re- 
plevin bond,  conditioned  that  he  would  pay 
the  ascertained  value  of  the  goods  as  ex- 
pressed in  the  bond,  should  he  be  cast  in 
the  suit,  and  the  goods  be  decreed  to  be  sub- 
ject to  the  attachment,  and  liable  thereun- 
der to  the  satisfaction  of  the  debt  sued  for. 
After  the  execution  of  the  bond,  but  before 
the  rendition  of  the  decree  determininff  the 
right  of  property  in  the  goods,  he  filed  his 
petition  m  bankruptcy,  and  in  due  course 
was  discharged.  It  was  held  that  this  was 
a  contingent  liability,  under  the  act  of  1867, 
and  that  he  was  released.  Chief  Justice 
Waite,  delivering  the  opinion  of  the  court, 
said  upon  this  subject:  "The  debt  thus 
created  was  provable  under  the  bankrupt 
act.  It  was  payable  upon  the  happening  of 
an  event  which  might  never  occur,  and  was 
therefore  contingent.  The  bond  was  in  full 
force  when  the  petition  in  bankruptcy  was 
filed.  The  sum  to  be  paid  was  certain  in 
amount.  Whether  the  event  would  ever  oc- 
cur which  would  require  the  payment  was 
uncertain,  but  if  it  did  occur,  the  amount 
to  be  paid  was  fixed.  Xhis  clearly  is  such 
a  case  as  was  provided  for  in  9  5068,  Rev. 
Stat.,  which  is  that,  4n  all  ease^  of  contin- 
gent debts  and  contingent  liabilities  con- 
tracted by  the  bankrupt,  .  .  .  the  cred- 
itor may  make  claim  therefor,  and  have  his 
claim  allowed,  with  the  right  to  share  in  the 
dividends,  if  the  contingency  happens  before 
the  order  for  the  final  divideno.^  There  is 
nothing  in  the  case  of  Riggin  v.  Magwire,  15 
Wall.  549.  21  L.  ed.  232,  in  confiict  with  this. 
That  case  arose  under  the  bankruptcy  law 
of  1841,  which  was  somewhat,  though  per- 
haps not  materially,  different  from  that  of 
1867  in  this  particular,  and  not  only  the  hap- 
pening of  the  event  on  which  payment  was 
to  be  made,  but  the  amount  to  be  paid,  was 
uncertain  and  contingent.  The  amount  to 
be  paid  depended  materially  upon  the  time 
when  the  event  happened.  Everything  was 
uncertain.  The  obligation  in  this  case  is  to 
pay  $10,000  and  interest,  if  upon  the  trial 
of  the  suit  in  the  progress  of  which  the  bond 
was  executed,  it  should  be  adjudged  that 
the  goods  attached  were  subject  to  the  at- 
tachment, and  liable  thereunder  for  the  sat- 
isfaction of  the  debt  sued  for."  We  do  not 
regard  this  case  as  in  any  sense  weakening 
the  authority  of  Riggin  v.  Magwire.  It  is 
true  that  it  was  distinguished  from  the  case 
then  before  the  court,  but  at  the  same  time 
it  was  practically  conceded  that  it  was  ap- 
plicable as  an  authority  for  a  similar  case 
arising  under  the  act  of  1867,  inasmuch  as 
it  is  stated  that  the  two  acts  are  not  materi- 
ally different  in  the  aspect  in  which  we  are 
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eouree  of  Bettleroent  in  the  trial  of  the  suit 
now  considering  them.  Pursuing  the  anal- 
ogy furnished  by  the  state  of  facts  in  judg- 
ment in  the  case  of  Wolf  v.  Btix,  90  U.  S.  1, 
25  L.'cd.  309,  we  reach  the  case  of  Hill  ▼. 
Harding,  130  U.  S.  699-704,  32  L. 
ed.  1083,  1084.  In  that  case  a  similar 
bond  was  in  question,  and  the  court  held, 
through  Mr.  Justice  Gray,  who  delivered  the 
opinion,  that,  if  the  bond  was  executed  be- 
fore the  commencement  of  proceedings  in 
bankruptcy,  the  discharge  of  the  bankrupt 
would  protect  him  from  liability  to  the  ob- 
ligee, but  it  is  added  (a  significant  indica- 
tion of  the  trend  of  the  court  upon  this  sub- 
ject) :  "If  the  sureties  [the  bankrupt  be- 
ing the  principal  in  the  bond]  should  ulti- 
mately pay  the  amount  of  any  such  judg- 
ment, and  thereby  aci}uire  a  daim  to  be  re- 
imbursed by  their  principal  the  amount  so 
paid  (which  is  a  point  not  now  in  issue),  it 
would  be  because  nis  liability  to  them  upon 
Buch  a  claim  did  not  exist  at  the  time  of  the 
commencement  of  the  proceedings  in  bank- 
ruptcy, and  therefore  could  not  be  proved 
in  Dankruptey,  nor  barred  by  the  discharge, 
tind  consequently  would  not  be  affected  by 
any  provision  of  the  bankrupt  act."  In  line 
with  the  thought  contained  in  the  quotation 
just  made  is  the  case  of  Wyckoff  v.  Gktrdner, 
4  Cent.  Rep.  131,  decided  by  the  supreme 
court  of  New  Jersey.  The  case  was  this: 
John  Gardner  was  elected  sheriff  in  1875. 
He  ffave  bond,  with  William  Gardner,  John 
Wyckoff,  Samuel  Frame,  Joseph  Vliet,  and 
Joseph  B.  Cornish  as  his  sureties  thereon. 
By  reason  of  negligence,  the  sheriff,  in  his 
official  capacity,  became  liable  for  nearly 
$2,000.  His  bond  was  prosecuted,  and  Feb- 
ruary 19,  1884,  judgment  waa  rendered 
thereon  against  John  Gardner,  John  Wyck- 
off (the  complainant),  and  Samual  Frame. 
Prior  to  this  action  William  Gardner  and 
Joseph  Vliet  had  died,  and  Joseph  B.  Cor- 
nish had  been  discharged  in  bankruptcy. 
The  bill,  among  other  uiings,  was  filed  for 
contribution  against  Cornish,  and  he  was 
held  liable,  notwithstanding  his  discharge 
in  bankruptcy,  because  the  liability  did  not 
accrue  until  after  the  discharge.  The  court 
followed  the  cases  of  Riggin  v.  Magwire,  15 
Wall.  549,  21  L.  ed.  232,  and  Qlenn  v.  How- 
ard, 65  Md.  40.  The  latter  case  was  where 
the  subscription  price  of  the  stock  of  an  in- 
corporated company  was  only  to  be  paid  in 
ftucn  instalments,  and  at  such  times,  as  it 
might  be  called  for,  and  at  the  time  of  the 
bankruptcy  of  a  stockholder  and  his  dis- 
charge no  call  for  the  payment  of  his  sub- 
scription had  been  made.  It  was  held  that 
a  call  subsequently  made,  for  an  unpaid  in- 
stalment, was  not  a  provable  claim  against 
the  bankrupt's  estate  in  the  bankruptcy 
proceedings,  and  that,  therefore,  the  bank- 
rupt's discharge  was  no  bar  to  an  action  for 
such  unpaid  instalment.  See  this  same  case 
reported  in  65  Md.  40.  See  also,  to  the 
same  effect.  Sayre  v.  Glenn,  87  Ala.  631,  and 
White  V.  Blake,  79  Me.  114.  This  was  a  suit 
by  a  sheriff  against  his  deputy  on  the  lat- 
ter's  bond,  for  money  which  the  for- 
mer  had   to  pay   on   account  of  the  lat- 
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ter's  omission.  The  bond  and  the  deputy's 
omission  both  existed  before  the  deputy's 
bankruptcy,  but  the  sheriff  had  not  been 
sued,  and  the  suit  waa  not  terminated  until 
after  the  discharge.  It  was  hedd  that  ^e 
prior  bankruptcy  was  no  defense.  So,  in 
our  own  case  of  Ooas  v.  Oih9on,  8  Humph. 
197.  This  case  arose  under  the  act  of  1841. 
ic  was  there  held  that  the  discharjge  in  bank- 
rupt<^  of  A  surety  upon  an  official  bond 
would  not  protect  him  from  the  claim  of  an- 
other surefy  on  the  same  bond  to  contribu- 
tion, the  judgment  for  the  official  default 
having  been  recovered  againat  the  latter,  and 
he  having  paid  the  money  after  the  dis- 
charge. This  case  was  approved  by  Judg^ 
Cooper  in  1875,  in  the  case  of  Eherhardt  v* 
Wood,  2  Tenn.  Ch.  488,  496.  This  case  was 
subsequently  appealed  to  the  supreme  court, 
and  at  the  December  term,  1880,  Judge  Coop- 
er's decision  was  affirmed,  and  his  opinion 
adopted  as  the  opinion  of  the  court.  Eber^ 
hardt  v.  Wood,  6  Lea,  467,  471.  That  case 
of  Eherhardt  v.  Wood,  2  Tenn.  Ch.  488,  in 
the  actual  matter  there  under  consideration, 
and  in  distinguishing  that  case  from  Oo9S  ▼. 
Gibson,  8  Humph.  197,  seems  to  mark  the 
true  distinction  controlling  this  class  of 
cases.  In  that  case  the  exact  point  ruled 
was  that  the  claim  of  one  surety  against  a 
cosurety  on  an  administration  bond  for  the 
contribution  is  provable,  and  covered  by  the 
discharge  of  the  cosurety  in  bankruptcy,  if 
the  liability  of  the  principal  had  become 
fixed  b^  judicial  proceedings  before  the  pe- 
tition m  bankruptcy,  although  the  amount 
of  the  liability  was  not  ascer&iined  nor  paid 
by  the  surety  until  several  years  afterwards. 
Distinguishing  that  case  from  Gose  v.  Oik' 
son,  8  Humph.  197,  Judge  Cooper  says  (p. 
496) :  "There,  although  there  was  a  breadi 
of  the  official  bond  before  the  proceedings  in 
bankruptcv,  yet  it  does  not  appear  that  the 
fact  was  known  until  afterwards.  A  bond 
conditioned  for  the  faithful  performance  of 
the  duty  of  a  public  officer  is  not,  prior  to 
its  breach,  adebt  against  the  surety  and  prov- 
able as  such.  Loringv.KenddU,  1  Gray,  SC^; 
Turner  v.  Esselma/n,  15  Ala.  690.  Nor  after- 
wards, it  may  safely  be  said,  if  the  breach 
was  unknown,  or  not  adjudged,  or  in  the 
course  of  being  adjudged.  Ellis  ▼.  Bam,  28 
Me.  385.  For,  tmtil  suit  brought,  or 
demand  made,  or,  at  any  rate,  until  evidence 
of  breach  non  constat  that  there  will  be  any 
debt  against  the  surety.  But  if,  as  in  the 
case  before  us,  the  breadi  is  judicially  de- 
clared, the  debt  is  clear,  and  the  amount 
susceptible  of  being  ascertained.  Wood- 
ard  V.  Herbert,  24  Me.  358."  See  also  Kerr 
V.  Clark,  11  Humph.  77.  The  case  of  Choate 
y.  Quinichett,  12  Heisk.  427,  was  decided 
upon  substantially  the  same  principle  rec- 
ognized in  the  quotation  we  have  just  made 
from  Eherhardt  v.  Wood.  The  same  prin- 
ciple seems  also  to  be  recognized  in  Wolf  v. 
8tuD,  99  U.  S.  1,  25  L.  ed.  309.  In  that  case 
Chief  Justice  Waite  referred  pointedly  to 
the  fact  that  the  bond  was  in  full  force  when 
the  petition  in  bankruptcy  was  filed;  that 
it  was  for  a  definite  amount;  and  that  the 
matters  arising  on  the  bond  were  then  in 
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in  the  progress  of  which  the  bond  was  exe- 
cuted. Tlie  case  of  Carey  v.  Mayer,  61  U. 
S.  App.  184,  79  Fed.  Rep.  926,  25  C.  C.  A. 
239.  was  determined  upon  the  same  princi- 
ple. It  was  there  held  that  the  obligation 
of  a  subscriber  to  the  stock  of  the  corpora- 
tion to  respond  to  calls  becomes,  upon  the 
declared  insolvency  of  the  corporation,  by 
tii«  execution  of  a  deed  of  trust  for  the  ben- 
efit of  creditors.,  a  liability  with  a  contin- 
gency, though  not  fixed  in  amount,  and  not 
payable  until  the  call  has  been  made;  and 
that  when  such  subscriber  has,  subsequent 
to  the  execution  of  such  a  deed  of  trust,  filed 
his  petition  in  bankruptcy  under  the  act  of 
1867,  and  been  discharged,  his  discharge  is  a 
good  defense  to  an  action  to  recover  the 
amount  of  his  subscription,  though  the  call 
on  which  the  action  was  based  was  not  made 
until  after  the  dischai'ge  was  granted.  In 
delivering  the  opinion  of  the  court  in  that 
case,  Judge  Shipman  said:  "The  decision  of 
this  case  is  placed  upon  the  ground  that  the. 
deed  of  the  corporation  of  ^1  its  assets  to 
trustees  for  the  benefit  of  creditors,  being  a 
declaration  by  the  corporation  of  its  insolv- 
ency, and  also  the  commencement  ,of  the 
winding  up,  preceded  the  filing  of  the  de- 
fendant's petition  in  bankruptcy,  and  that, 
by  reason  of  these  facts,  the  defendant's  ob- 
ligation as  a  stockholder  became  a  liability 
with  a  contingency,  viz.,  the  ascertainment 
by  a  court  of  chancery  of  the  amount  to  be 
paid,  that  this  amount  could  have  been 
made  certain,  and  that  it  was  the  duty  of  the 
trustees  to  endeavor  to  make  it  certain  be- 
fore the  order  for  a  final  dividend." 

Applying  these  principles  to  the  case  be- 
fore us,  it  follows  very  clearly,  as  we  think, 
that  the  claim  now  sued  for  was  not  provable 
in  the  defendant's  bankruptcy  proceeding. 
Not  only  did  his  vendor  appear  to  have  title 
upon  the  face  of  the  decrees  in  the  case  in 
which  he  bought  the  property,  and  the  de- 
fect was  not  discovered  until  years  after  he 
was  di-scharged  in  bankruptcy,  and  then  by 


an  examination  of  the  process  purporting  to 
bring  tlie  parties  into  court,  but  in  addition 
to  this,  even  if  the  defect  had  been  known,, 
there  was  no  eviction  until  long  after  the  dis- 
charge. As  we  have  already  shown  in  the 
discussion  of  the  principles  controlling  the 
covenant  of  warranty,  the  covenantee  was 
powerless  to  take  any  steps  to  relieve  him- 
self  from  the  position  in  which  he  stood  or 
to  get  any  redress  upon  the  warranty,  even 
if  he  had  been  thoroughly  acquainted  with 
the  defect  in  his  title,  until  there  had  been 
a  hostile  assertion  of  interest  in  the  prop- 
erty on  the  part  of  the  owner  of  the  para- 
mount title.  The  claim  was  in  this  condi- 
tion: The  owner  of  the  paramount  title 
might  never  assert  his  paramount  ownership. 
Until  he  did  so,  the  covenantee  had  suffered 
no  injury  and  had  no  cause  of  action.  No 
one  could  tell  whether  the  paramount  owner 
ever  would  assert  his  right.  There  was  no 
liability  on  the  covenantor  until  such  hostile 
assertion.  That  hostile  assertion  was  not 
made  until  many  years  after  the  defendant's 
discharge.'  The  complainants  yielded  to 
this  superior  claim,  as  it  was  their  duty  to 
do,  and  then  it  was  their  cause  of  action 
arose.  Then,  for  t^e  first  time,  there  was, 
in  a  technical  sense,  a  liability  upon  the 
covenantor.  Our  conclusion  is  that  the 
claim  was  not  provable  in  the  bankruptcy 
proceedings,  ana  that  the  defendant  is  not 
protected  by  the  discharge.  The  result  is 
the  complainants  are  entitled  to  recover  the' 
amounts  claimed  by  them  in  the  bill,  with 
interest^  and  the  costs  of  this  court  and  the 
court  below. 

Reverse  the  chancellor's  decree,  and  enter 
decree  here  in  accordance  with  the  foregoing 
directions. 

Barton,  J.,  concurs. 

This  decision  was  affirmed  by  the  Supreme 
Court  in  an  oral  opinion. 
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WEBSTER      MANUFACTURING      COM- 
PANY. 

(50  U.  S.  App.  264,  84  Fed.  Rep.  692,  28  C.  C. 

A.  225.) 

Judgment  upon  fhe  meritH  In  an  action 
for  neflrllffcnce  fa  a  bar  to  another  action 
for  the  same  injury  grounded  on  the  defend- 
ant's fault  or  negligence  in  respect  to  the 


same    occurrence,    although    other    elements 
of  negligence  are  alleged. 

(January  8,  1808.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts 
to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed, 


Note. — the  effect  of  a  Judgment  on  the  ques- 
tion of  negligence  as  re«  fiidicata  when  a  later 
action  is  brought  for  negligence  In  different  par- 
ticulars connected  with  the  same  transaction 
was  referred  to  In  an  article  In  "Case  and  Com- 
ment'* for  December,  1895,  and  reference  to  a 
statement  by  a  Judge  that  the  specific  point  had 
never  been  decided.  The  article,  however,  re- 
f4>rred  to  McCain  ▼.  Louisville  &  N.  R.  Co.  15 
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Ky.  L.  Rep.  80,  which  was  marked  "Not  to  be 
reported,"  as  a  decision  to  the  effect  that  the 
seconcSk  action  In  such  case  was  barred  by  the 
Judgment  In  the  first  case.  That  decision  has 
since  been  officially  reported  Id  97  Ky.  804. 
The  question  Is  more  fully  considered  in  the 
above  case  of  Columb  v.  Websteb  Mfq.  Ca, 
which  reaches  the  same  conclusion. 
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The  facts  are  stated  in  the  opinion. 

Before  Colt,  Circuit  Judge,  and  Webb  and 
Aldrioh,  District  Judges. 

Mr,  Jokn  I<.  Hun^  for  plaintiff  in  error: 

The  precise  point  involved  in  the  cause  as 
to  what  is  barred  by  a  judgment  on  the  mer- 
its in  a  case  of  negligence  has  been  consid- 
ered by  the  supreme  court  of  New  Hampshire 
iu  the  case  of  Littleton  v.  Richardeon,  34  N. 
H.  180,  66  Am.  Dec.  759. 

The  evidence  must  be  confined  to  the  plead- 
ings upon  which  the  issue  is  tried,  and  the 
precise  point  litigated  within  the  pleadings 
alone  is  determined  in  an  action. 

Johnson  Steel  Street  Rail  Co,  v.  Wharton, 
162  U.  S.  260,  38  L.  ed.  434;  Oronhtoell  v.  Sac 
County,  94  U.  S.  351,  24  L.  ed.  195;  OoMiea 
V.  Hennen,  24  How.  573,  16  L.  ed.  776. 

Messrs.  H.  Eugene  Bolles  and  Rioliard 
M.  Baltoiuitall,  for  defendant  in  error: 

There  is  a  difference  between  the  effect  of 
a  judgment  as  a  bar  or  estoppel  against  the 
prosecution  of  a  second  action  upon  the  same 
claim  or  demand  and  its  effect  as  an  estoppel 
in  another  action  between  the  same  parties 
upon  a  different  claim  or  cause  of  action.  In 
the  former  case  the  judgment,  if  rendered 
upon  the  merits,  constitutes  an  absolute  bar 
to  a  subsequent  action.  It  is  a  finality  as  to 
the  claim  or  demand  in  oontrover:jy,  conclud- 
ing parties  and  those  in  privity  with  them, 
not  only  as  to  every  matter  which  was  of- 
fered and  received  to  sustain  or  defeat  the 
claim  or  demand,  but  as  to  any  other  admis- 
sible matter  which  might  have  been  offered 
foi  that  purpose. 

Cromwell  v.  Sac  County,  94  U.  S.  351, 
24  L.  ed.  195;  Wilson  v.  Been,  121  U.  S.  525, 
30  L.  ed.  980;  Wiggins  Ferry  Co.  v.  Ohio  d 
M,  R.  Co.  142  U.  S.  396,  35  L.  ed.  1055; 
Johnson  Steel  Street  Rail  Co.  v.  Wharton, 
152  U.  S.  252,  38  L.  ed.  429 ;  Dowell  v.  Apple- 
gate,  152  U.  S.  327,  38  L.  ed.  463;  Southern 
Minnesota  R.  Extension  Co,  v.  St.  Paul  d  8. 
€.  R.  Co.  12  U.  S.  App.  320,  55  Fed.  Rep.  690, 
6  C.  C.  A.  249 ;  Lake  County  Comrs.  v.  Piatt, 
76  Fed.  Rep.  567. 

The  two  suits  are  for  the  same  cause  of 
action,  and  the  fact  that  the  plaintiff  in  this 
suit  states  a  different  ground  of  recovery  for 
hift  injuries  sustained  in  the  same  accident 
does  not  make  two  distinct  causes  of  action. 

(Goodrich  v.  Yale,  8  Allen,  454 ;  Bassett  v. 
Connecticut  River  R.  Co.  150  Mass.  178; 
Beauregard  v.WehbOranitedConstr.  Co. IQO 
Mass.  201 ;  Goodrich  v.  Chicago,  5  Wall.  506, 
18  L.  ed.  511 ;  O^een  v.  Bogue,  158  U.  S.  478- 
603,  39  L.  ed.  1061-1070 ;  Patterson  v.  Wold, 
83  Fed.  Rep.  791;  Agnew  v.  MnElroy,  10 
Smedes  &  M.  652,  48  Am.  Dec.  772 :  Girardin 
V.  Dean,  49  Tex.  243;  Bagot  v.  Williams,  3 
Bam.  &  C.  235. 

In  New  Hampshire  it  has  been  held  that 
an  employer  is  bpund  to  use  due  care  in  se- 
lectinff  competent  servants  and  asrents  and  in 
providing  safe  and  suitable  appliances.  For 
a  breach  of  these  duties  he  is  liable  to  an  em- 
ployee. 

Fifield  V,  Northern  R.  Co.  42  N".  H,  225 ; 
Tfash  V.  Nashua  Iron  d  S.  Co.  62  N.  H.  400. 

Though  the  declaration  did  not  allege  in 
terms  a  breach  of  those  duties,  yet  under  the 
New  Hampshire  statutes  and  the  practice  of 
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I  its  courts  the  declaration  could  have  been 
amended,  even  during  the  progress  of  the 
suit,  so  as  to  state  these  facts. 

N.  H.  Pub.  Stat.  chap.  222,  fiS  7,  8;  Gag- 
non  V.  Connor,  64  N.  H.  276;  Morse  v. 
Whitcher,  64  N.  H,  591 ;  Peaslee  v.  Dudley, 
63  N.  H.  220;  Welcome  v.  Labonire,  63  N.  H. 
124;  Fogg  v.  Hoskins,  58  N.  H.  367. 

The  plaintiff  has  had  his  day  in  court; 
he  cannot  split  up  his  claim. 

Dutton  V.  Sha%o,  35  Mich.  431. 

Nemo  debet  bis  vexari  pro  una  et  eadem 
causa,  and  Interest  reipublica  ut  sit  finis 
litium. 

Stockton  V,  Ford,  18  How.  418,  16  L.  ed. 
S95;  Beloit  v.  Morgan,  7  Wall.  619,  19  L.  ed. 
205;  Stark  v.  Starr,  94  U.  S.  477,  24  L.  ed, 
276;  Dowell  v.  Applegate^  152  U.  S.  327,  38 
L.  ed.  463;  Southern  Minnesota  R.  Exten- 
sion Co.  V.  St.  Paul  d  S.  C.  R.  Co.  12  U.  8. 
App.  320,  65  Fed.  Rep.  690,  5  C.  C.  A.  249 ; 
David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.  18 
U.  S.  App.  349,  57  Fed.  Rep.  980,  6  C.  C.  A. 
661;  Patterson  v.  Wold,  33  Fed.  Rep.  791; 
Trask  v.  Hartford  d  N,  H.  R.  Co.  2  Allen, 
331;  Knowlton  v.  New  York  d  N.  E.  R.  Co. 
147  Mass.  606,  1  L.  R.  A.  625;  Bassett  v. 
Connecticut  River  R.  Co.  150  Mass.  178 ;  Sul- 
livan V.  Baxter,  150  Mass.  261;  Rogers  ▼. 
Biggins,  57  111.  244;  Bell  v.  McCoUoeh,  31 
Ohio  St.  397 ;  Hall  v.  Forman,  82  Ky.  506 ; 
State  V.  Brown,  64  Md.  199;  Woolverton  v. 
Baker,  98  Cal.  628;  Agnew  v.  McElroy,  10 
Smedes  &  M.  652,  48  Am.  Dec.  772;  McCain 
V.  Louisville  d  N.  R.  Co.  97  Ky.  804 ;  1  Van 
Fleet,  Former  Adjudication,  p.  322. 

Extrinsic  evidence  may  oe  offered  to 
prove: — 

Identity  of  parties. 

1  Van  Fleet,  Former  Adjudication,  p.  351 ; 
Langdon  v.  Evans,  3  Mackey,  1. 

Identity  of  subject-matter  or  facts  in  is- 
sue. 

Merchant's  International  S.  B.  Line  v.  Ly- 
on, 4  McCrary,  145;  White  v.  Chase,  128 
Mass.  158;  Foye  v.  Patch,  132  Mass.  106; 
Driggs  v.  Wells,  12  Barb.  567;  Walker  ▼. 
Cha^e,  53  Me.  258. 

Identitv  of  the  cause  of  action. 

Driscoll  V.  Damp,  16  Wis.  106. 

Whether  or  not  the  former  suit  was  adju- 
dicated upon  its  merits. 

Jepson  V.  International  Fraternal  AUi- 
ance,  17  R.  I.  471;  Black,  Judgm.  S  628. 

Aldrich,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  action  to  recover  for  damajges 
which  Frank  Columb,  the  plaintiff,  claims 
he  sustained  by  reason  of  the  defendant's 
neo^ligenee  in  New  Hampshire.  The  plain- 
tiff brought  a  prior  suit  in  the  New  Hamp- 
shire state  courts  against  the  Webster  Man- 
ufacturing Company,  this  defendant,  and 
for  the  same  injury,  where  he  had  his  trial 
upon  the  merits,  and  upon  a  cause  of  action 
involving  the  defendant's  alleged  negligence 
as  a  ground  of  recovery,  and  where  there  was 
a  verdict  of  the  jury  "and  judgment  for  the 
defendant  and  the  defendant  in  the  circuit 
court  interposed  such  judgment  as  a  bar  to 
the  further  prosecution  of  the  plaintiff's  ac- 
tion therein. 
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We  think  the  New  Hampshire  judgment  is 
%  bar  to  the  plaintiff's  second  acli<m,  and  it 
seems  quite  unnecessary  to  add  anything  to 
the  reasoning  of  the  court  below.  It  may  be 
observed,  however,  that  the  cause  of  action 
(that  of  the  defendant's  negligence  in  respect 
to  tlie  same  affair)  was  identical  in  both 
pioceedinffs,  although  the  plaintiff,  in  this, 
jiib  second  proceeding,  varies  somewhat  his 
description  of  the  defendant's  negligence.  It 
remains,  nevertheless,  that  this  action  was 
brought  for  the  same  injury,  and  that  the 
action  is  grounded  on  the  defendant's  fault 
or  negligence  in  respect  to  the  same  occur- 
lence.  in  the  New  Hampshire  case  the 
plaintiff  allied  the  defendant's  want  of  care 
m  respect  to  its  duty  to  furnish  a  suitable 
and  safe  place  for  the  performance  of  the 
service  which  he  was  expected  to  render,  and 
that,  by  reason  of  the  careless  and  negligent 
construction  of  the  bridge  or  trestle,  and  ''by 
the  sudden  giving  away  of  said  trestle  or 
railroad,"  he  was  "thrown  into  the  river  be- 
low," and  injured;  while  in  the  proceeding 
here  he  alleges  that  "an  unsupported  section 
or  part  of  said  bridge,  on  which  plaintiff  was 
BO  assisting  aa  aforesaid,  fell,  and,  owing  to 
the  neglect  of  the  defendant  to  provide  suit- 
able and  safe  safeguards,  instrumentalities, 
apd  protection  for  and  in  the  performance  of 
aaid  work,  and  owing  to  the  neglect  of  de- 
fendant to  provide  safe,  suitable,  and  com- 
petent servants  and  agents  to  assist  the 
plaintiff  in  the  performance  of  said  work,  the 
plaintiff  was  precipitated  into  the  said 
river,"  and  was  injured.  The  cause  of  ac- 
tion in  the  two  proceedings  is  obviously  the 
some.  In  the  proceeding  here  the  plaintiff 
alleges  other  elements  oi  negligence,  which 
he  m  effect  says  co-operated  with  the  ele- 
ments of  n^ligence  alleged  in  the  first  pro- 
ceeding to  bring  about  the  same  result;  in 
other  words,  he  alleges  here  additional  acta 
of  negligence,  operating  upon  the  same  oc- 
cnrrence,  and  tending  to  the  same  result. 

It  is  not  necessary  to  prolong  the  discus- 
sion of  this  question  further  than  to  say  that 
the  scope  or  extent  of  the  estoppel,  operating 
upon  the  second  action,  like  that  involved  in 
Roberts  v.  Northern  P.  R,  Co.  158  U.  8.  1, 
27-29,  39  L.  ed  873,  882,  883,  depends  upon 
the  question  whether  the  demand  or  claim  or 
cause  of  action  is  the  same  in  the  two  pro- 
ceedings. All  suthorities  seem  to  agree  tnat, 
if  the  cause  of  action  is  the  same,  a  trial  and 
judgment  upon  the  merita  operate  as  a  bar 
to  subsequjent  litigation  between  the  same 
TCirtiea;  and  another  line  of  authorities 
nolds  that,  where  the  suit  is  between  the 
same  parties,  and  the  claim  or  demand  or 
cause  of  action  is  different,  the  judgment  in 
the  former  action  operates  as  an  estoppel 
only  as  to  the  particular  points  contro- 
verted, or  to  those  matters  which  were 
strictly  in  issue.  Forsythe  v.  nammond,  166 
U.  8.  506,  518,  41  L.  ed.  1095,  1100.  As  to 
the  first  class  of  cases,  as  said  by  Mr.  Justice 
Shiras  in  the  Northern  Pacifio  Rnilroad  Case 
just  cited  (page  28,  168  U.  8.  and  page  883, 
39  L.  ed. ) ,  in  quoting  approvingly  from  an 
earlier  decision  of  the  Supreme  Court,  "a 
judgment  estops,  not  only  as  to  every  ground 
of  recovery  or  defense  actually  presented  in 
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the  action,  but  also  as  to  every  ground  which 
might  have  been  presented.'  Southern  P, 
K.  Co.  V,  United  States,  168  U.  S.  1,  60,  42 
L.  ed.  355,  377. 

The  Supreme  Court  decisions  are  quite  de- 
cisive, and  controlling  upon  the  question  be- 
fore us.  In  the  case  of  Beloit  v."  Morgan,  7 
Wall.  619, 19  L.  ed.  205,  it  is  said,  with  ref- 
erence to  a  former  trial  before  a  court  having 
jurisdiction  over  the  parties  and  the  subject, 
that  ''under  such  circumstances,  a,  judgment 
is  conclusive,  not  only  aa  to  the  res  of  that 
case,  but  as  to  all  further  litigation  between 
same  parties  touching  the  same  subject-mat- 
ter, though  the  res  itself  may  be  different.'' 

Again,  in  referring  to  the  point  taken  by 
counsel  that  the  estoppel  only  operates  upon 
the  precise  que^^tion  in  issue,  it  is  paid:  "But 
the  principle  reaches  further.  It  extends,  not 
only  to  the  Questions  of  fact  and  of  law  which 
were  decided  in  a  former  suit,  but  also  to  the 
grounds  of  recovery  or  defense  which  might 
have  been,  but  ^ere  not  presented."  Again, 
in  the  same  case  it  is  saia :  "A  party  can  no 
more  split  up  defenses  than  indivisible  de- 
mands, and  present  them  by  piecemeal  in 
successive  suits  growing  out  of  the  same 
transaction." 

This  principle  was  reaffirmed,  and  the  doe- 
trine  emphasized,  by  the  Supreme  Court  in 
Stark  V.  Starr,  94  U.  8.  477,  485,  24  L.  ed. 
276,  278,  where  it  is  said  by  Mr.  Justice 
Field:  *'It  is  undoubtedly  a  settled  prin- 
ciple that  a  party  seeking  to  enforce  a  claim, 
legal  or  equitable,  must  present  to  the  court, 
either  by  the  pleadings  or  proofs,  or  both, 
oil  the  grounas  upon  whicri  he  expects  a. 
judgment  in  his  favor.  He  is  not  at  liberty 
to  split  up  his  demand,  and  prosecute  it  by 
piecemeal,  or  present  onl^  a  portion  of  the 
giounds  upon  which  special  relief  is  sought, 
and  leave  the  rest  to  be  presented  in  a  second 
suit,  if  the  first  fail.  Tnere  would  be  no  end 
to  litigation  if  such  a  practice  were  permis- 

We  have  said,  in  this  circuit,  of  supposed 
grounds  of  recovery  not  preseuted  in  the 
original  cause,  that,  if  we  were  to  assume 
they  were  sufficient  to  put  in  issue  the  prop- 
OHitions  argued,  they  would  not  be  effec- 
tual to  give  complainants  the  relief  desired ; 
and  this  was  for  the  reason,  as  there  ob- 
served, that  in  the  principal  cause  the  court 
had  jurisdiction  of  the  parties  and  the  sub- 
ject-matter of  the  controversy,  and  judgment 
therein  must,  therefore,  be  taken  as  conclu- 
sive. Jones  V.  Merchants*  Nat.  Bank,  33  U. 
S.  App.  703,  713,  76  Fed.  Rep.  683,  35  L.  R. 
A.  698,  and  22  C.  C.  A.  483. 

The  additional  allegations  of  negligent 
acts,  in  the  cases  at  bar,  are  (as  said  of  the 
new  evidence  in  Southern  P.  R.  Co.  v.  United 
States,  168  U.  S.  1,  65,  42  L.  ed.  355  382), 
"simply  cumulative,"  and  they  merely  pre- 
sent elements  of  negligence  which  were,  in 
contemplation  of  law,  at  least  for  the  fair 
and  reasonable  purposes  of  the  res  judicata 
rule,  involved  in  the  affair  orisfinaily  com- 
plained of,  and  in  the  single  and  indivisible 
cause  of  action  originally  set  out, — that  of 
the  negligence  and  fault  of  the  defendant 
which  occasioned  the  injury  to  the  plaintiff. 
Beauregard  v.  Webb  Qranite  d  Constr.  €o* 
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Unitjeo  Statkb  CiacuiT  Coubt  of  Affbals. 
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]60  Mass.  201,  203;  Patterson  v.  Wold,  33 
Fed.  Rep.  701,  70a.  The  reasons  for  the  res 
judicata  rule  have  been  stated  again  and 
again,  and  the^  include,  among  other  consid- 
erations, the  idea  that  the  interests  of  the 
public  and  of  litigants  alike  require  that  a  le- 
gal controversy  should  end  with  one  investi- 
§ation  before  a  tribunal  with  ample  juris- 
iction  to  do  justice,  and  with  ample  oppor- 
tunity for  the  parties  to  present  their  case 
with  sucli  measure  of  statement  and  proofs 
as  they  see  fit.  A  rule  which  would  allow 
the  plaintiff  to  split  his  case,  and  measure 
out  a  part  of  his  grievance  and  of  his  proofs, 
and,  in  the  event  of  failure,  to  try  again  up- 
on a  greater  measure,  would  necessarily  al- 
low the  defendant  to  stand  on  a  part  rather 
than  all  of  his  defense  to  a  given  cause  of 
action,  and,  if  this  should  prove  insufiicient, 
a  second  trial  upon  a  more  full  statement 
and  a  greater  measure  of  proofs  would  be 
open  to  him.  Under  such  a  rule,  litigation 
would  at  once  become  burdensome  and  op- 
pressive, interminable  and  never-ceasing, — 
a  condition  which  the  modern  law  seeks  to 
avoid,  and  a  situation  which  the  courts  of 
the  present  age  are  not  disposed  to  aid  in 
creating. 

Is  there  any  safe  or  reasonable  ground 
upon  which  a  cause  of  action  based  upon  the 
supposed  neffligence  of  an  employer  can  be 
treated  as  divisible?  Is  there  any  reason  for 
a  rule  which  would  permit  a  plaintiff,  by 
varying  his  description  of  negligence,  to  have 
a  second  trial,  if  he  fails  to  succeed  upon  his 
first  description  and  proofs,  but  deny  him  a 
a  second  trial  if  he  does  succeed?  No  reason 
lias  been  ur^ed  in  support  of  such  a  rule  of 
law,  and  it  is  difBciilt  to  see  that  any  could 
be  suggested.  Then  let  us  look  at  the  aues- 
tion  with  reversed  light.  Suppose  the  plain- 
tiff had  recovered  in  his  ^ew  Hampshire 
CAae,  upon  such  description  of  the  negli- 
gence as  he  employed  there;  could  he,  by 
varying  his  description,  and  alleging  addi- 
tional nefifligence  contributing  to  the  same 
accident,  have  another  recovery  of  damages 
for  the  same  injury?  If  the  affirmative  is 
asserted,  how  are  the  damages  to  be  divided? 
How  much  for  the  negligence  as  first  de- 
scribed, and  how  much  for  the  negligence  set 
out  in  the  second  description  ?  ft  is  not  be- 
lieved that  anyone  would  seriously  insist 
upon  the  right  of  a  second  recovery.  If  it  is 
conceded,  then,  that  under  such  circum- 
stances a  second  recovery  could  not  be  had, 
for  the  reason  that  the  full  ri^ht  of  recovery 
was  involved  in  the  description  of  the  de- 
fendant's negligence  which  the  plaintiff  em- 
ployed, and  in  the  trial,  and  therefore 
merged  in  the  judgment  favorsble  to  the 
plaintiff,  upon  what  logic  can  it  be  urged  that 
the  full  right  of  recovery  is  not  merged  in  a 
judgment  unfavorable  to  the  plaintiff,  which 
is  based  upon  the  same  allegations,  the  same 
trial,  and  the  same  proofs?  A  rule  which 
M'ould  make  the  question  whetler  a  judg- 
ment is  conclusive  upon  the  plaintiff  depend 
upon  the  question  whether  the  indgment  is 
for  or  against  him,  and  make  the  result  of 
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the  trial  a  conclusive  estoppel  upon  both 
parties  if  favorable  to  the  plaintiff,  and  oth- 
erwise not,  would  be  a  one-side<l  rule,  dis- 
criminating in  favor  of  the  plaintiff,  and  a 
rule  which  would  at  once  destroy  the  funda- 
mental idea  of  estoppel  by  judgment. 

It  is  true  that  the  plaintiff,  in  his  second 
attempt  to  describe  the  cause  of  action, 
states  a  stronger  case  than  in  his  first,  for 
the  reason  that  he  includes  other  elements  of 
negligence;  but  this  does  not  entitle  him  to 
a  second  trial.  A  person  suffering  from  a 
supposed  grievance  of  the  character  in  ques- 
tion must  not  be  permitted  to  resort  to  sev- 
eral trials  and  to  different  courts,  experi- 
menting as  to  relief,  first  with  a  part  of  his 
cause  of  action,  then  with  a  little  more,  and 
then  again  with  a  still  stronger  description 
of  the  co-operating  elements  which  are  sup- 
posed to  have  caused  the  injury.  If  sound 
principles  permit  a  second  trial,  because  the 
second  pleader  presents  a  stronger  descrip- 
tion of  the  negligent  acts  oontributing  to  the 
injury  than  uie  first,  why  not  a  third,  and 
fourth,  and  so  on  without  limit,  as  long  as  a 
pleader  can  be  found  with  sufficient  skill  and 
ingenuity  to  draw  a  declaration  broader 
than  the  one  next  preceding?  ft  follows, 
from  this  reasoning,  that,  the  phiintiff  hav- 
ing elected  the  New  Hampshire  court  as  the 
tribunal  to  settle  his  rights,  and  his  cause- 
of  action  being  grounded  upon  the  supposed 
negligence  of  the  defendant,  he  shoula  have 
put  m  evidence  all  the  supposed  n^ligetit 
acts  which  contributed  to  the  injury,  and  if, 
upon  the  trial,  it  had  turned  out  that  the 
scope  of  the  evidence  was  broader  than  that 
of  the  declaration,  it  is  understood  tiiat  the 
New  Hampshire  amendment  practice  would 
have  permitted  the  declaration  to  be  recast, 
to  the  end  that  the  whole  case  might  go  to 
the  jury.  If  he  did  not  do  this,  it  was  his 
own  fault  or  misfortune,  but  is  not  such  a 
misfortune  as  entitles  him  to  a  second  trial. 

No  question  is  made  on  argument  that  the 
plaintiff,  Frank  Columb,  is  not  the  same  per- 
son as  "Frank  Colon,"  the  plaintiff  in  the 
New  Hampshire  case,  and  it  is  conceded  that 
the  variance  between  the  names  is  the  result 
of  clerical  error.  This  being  so,  it  abundant- 
ly appears  from  the  record  that  the  parties 
and  the  subject-matter  of  the  cause  of  action 
here  are  the  same  as  in  the  case  presented  in 
the  New  Hampshire  state  court,  and  upon 
M'hich  the  plaintiff  had  a  trial  upon  the  mer- 
its. The  plea  in  bar  interposed  in  the  cir- 
cuit court,  therefore,  did  not  require  the  aid 
of  matter  dehors  the  record.  The  circuit 
court  expressly  excluded  the  aliunde  e\i- 
dence,  and  determined  ihe  question — and 
rightly,  we  think — upon  the  record  itself. 
This  being  so,  it  is  not  necessary  that  we  con- 
sider the  other  questions  raised  by  tiie  as- 
signment of  errors. 

Judgment  of  the  Cirouii  Court  affirmed, 
with  costs  in  this  court  to  the  defendant  in 
error. 

Rehearing  denied* 
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Qloo£  t.  Howabd  &  Wilson  Cqlosi  Co. 
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Charlee  A.  GLOCK,  Bespt^ 

V, 

HOWARD    ft    WILSON    COLONY    COM- 
PANY, Appt. 


( 


.Cal. 


) 


-1.  The  rflpTlit  of  a  vendor  to  retain 
money H  paid  by  a  vendee  who  makes 
default  on  a  contrart  of  which  time  la  the  es- 
sence la  not  lost  because  the  parties  have  de- 
clared that  such  moneys  may  be  retained  as 
stipulated   damages,    and    this   provision    Is 

void.  '.IttAh^'W 

"2.  Relief  to  a' vendee  who  has  made 
default  on  a  contract  of  which  time  Is  the 
essence  can  be  granted  only  after  a  showing 
of  fraud,  mistake,  surprise,  or  other  ground 
of  purely  equitable  cognisance*  excusing  the 
breach. 

3.  No  leiral  or  eanltable  rlirht  to  the 
reeovery  of  moneys  paid  by  a  vendee 
'viho  makes  default  on  a  contract  of  which 
time  Is  the  essence  can  be  acquired  by  sub- 
sequently tendering  the  amount  due,  without 
excusing  his  default. 

(December  18,  1898.) 

A  PPEAL  by  defendant  from  a  judgment  of 
lA.  the  Superior  Court  for  Madeira  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  money  which  the  plaintiff  had  paid 
to  defendant  as  part  of  the  purchase  price 
of  land  which  defendant  refused  to  convey. 

The  facts  are  stated  in  the  opinion. 
Mr,  Baletglft  E.  Rkodea  for  appellant. 
Mr.  Robert  X^  HarsroTO,  for  respond- 
ent: 

Appellant  never  demanded  payment  of  in- 
stalments or  brought  suit  to  recover  the 
same,  therefore  appellant  waived  any  right 
it  had  under  the  "independent"  features  of 
the  agreement;  and,  so  far  as  the  case  at 
bar  is  concerned,  the  "independent"  features 
of  the  agreement  are  naught. 

The  respondent  on  August  9,  1895,  offered 
to  pay  appellant  all  that  respondent  had 
agreed  to  pay  under  the  agreement. 

The  last  payment  to  be  paid  under  the 
agreement  was  on  February  21,  1895,  there- 
fore at  the  time  respondent  made  the  tender 
and  demand  the  covenants  were  "mutual" 
and  "dependent"  with  both  the  "vendor"  and 
**vendee." 

The  vendor  at  that  time  could  not  have 
sued  for  the  purchase  price  without  offering 
to  oonrey,  and,  vice  versa,  the  vendee  could 
not  sue  for  a  return  of  the  deposit  without 
offering  to  pay  the  amount  agreed  to  be  paid 
by  him  under  the  agreement. 

Hill  V.  OHg$hy,  35  Cal.  656* 

The  tender  was  valid. 

Peokham  v.  Siewari,  97  Cal.  147. 

Appellant  cannot  keep  both  the  land  and 
the  money.  Under  the  plain  provisions 
of  the  Code,   respondent  would   nave  had 

KoTB. — On  the  question  when  time  Is  of  the 
essmce  of  the  contract,  there  Is  a  considerable 
•collection  of  decisions  in  a  note  to   Frlnk  v. 
Thomas  (Or.)  12  L.  B.  A.  on  page  241. 
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the  absolute  riffht  to  have  asked,  and  the 
court  the  absolute  right  to  have  granted, 
in  addition  to  the  $382.50  and  interest,  dam- 
ages for  expensee  properly  incurred  in  ex- 
amining the  title  and  preparing  the  neces- 
sary papers,  together  with  the  difference  be- 
tween the  agreed  price  for  the  land,  and  the 
value  of  the  same  at  the  time  of  the  breach. 

Baynea  v.  White,  55  Cal.  41;  Tates  v. 
James,  89  Cal.  474 ;  Breckinridge  v.  Crocker, 
78  Cal.  535;  Turner  v.  Reynolds,  81  Cal.  214. 

Respondent  had  the  right  to  bring  either 
an  action  for  specific  performance  of  the 
agreement,  or  an  action  for  the  price  paid 
on  the  agreement,  viz.,  $382.50  and  interest, 
under  the  provisions  of  §  3306,  Civil  Code. 

Baynes  v.  White,  55  Cal.  41;  Yates  t. 
James,  89  Cal.  474;  Breckinridge  v.  Crocker ^ 
78  Cal.  535. 

The  only  grounds  under  which  appellant 
could  recoup  damages  would  be  by  al- 
leging in  its  answer  and  proving  the  fact 
that  the  contract  had  been  rescinded  and 
abandoned  on  account  of  respondent's  fail- 
ure to  pay  the  instalmente  as  they  fell  due. 

Dennis  v.  Strassburger,  89  Cal.  688 ;  Eng^ 
lander  v,  Rogers,  41  Cal.  420;  Easton  v. 
Montgomery r  00  Cal.  318;  Anderson  v. 
Strassburger,  92  Cal.  41 ;  Bill  v.  Origshy,  35 
Cal.  661 ;  Barron  v.  FHnk,  30  Cal.  488. 

Time  steted  in  the  contract  was  for  the 
benefit  of  the  vendor,  and  it  could,  if  it  had 
been  advised,  have  demanded  payment  of  the 
instalmente  at  the  steted  times  or  waited  and 
demanded  full  pavment  and  tendered  a  deed 
on  February  21,  1895,  or  at  any  time  after- 
wards, and  thereby  placed  respondent  in  de- 
fault, but  appellant  did  not  do  it. 

Bradford  v.  Parkhurst,  96  Cal.  105. 
On  rehearing. 

Drew  ▼.  Pedlar,  87  Cal.  443,  has  been  dted 
as  authority  in  the  following  cases: 

White  V.  Buell,  90  Cal.  179;  Toumsend  v. 
Tufts,  95  Cal.  259;  Merrill  v.  MerHll,  95 
Cal.  338;  Phelps  ▼.  Brown,  95  Cal.  575; 
Bradford  v.  Parkhurst,  96  Cal.  105;  Joyce 
V.  Bhafer,  97  Cal.  337 ;  Shively  v.  Semi-Trop- 
ic Land  d  W.  Co,  99  Cal.  261 ;  Fountain  ▼. 
Semi-Tropic  Land  d  W,  Co,  99  Cal.  683; 
Easton  y.  Cressey,  100  Cal.  78;  MerriU  v. 
MerriU,  103  Cal.  293. 

The  rule  stare  decisis  should  apply. 

Pioche  V.  Paul,  22  Cal.  106;  Hihn  ▼. 
Courtis,  31  Cal.  402;  Smith  v.  McDonald, 
42  Cal.  484. 

In  a  contract  for  the  sale  of  land  for  a 
term,  with  a  provision  for  the  pa3rment  of 
instelmente  during  that  term,  carrying  in- 
terest on  all  deferred  instelmente,  the  cove- 
nante  for  the  payment  of  the  instalmente, 
except  the  last  one,  are  independent,  and  the 
vendor  can  sue  to  recover  each  instalment 
as  it  matures,  or  may  waive  that  right  and 
let  it  draw  interest  or  abandon  and  rescind 
the  contract  for  reasons  known  to  himself; 
therefore  there  could  be  no  default  on  the 
part  of  the  respondent  to  pay  the  several 
instalments  as  they  matured. 

McCroskey  v.  Ladd,  90  Cal.  456;  Hill  V. 
Origshy,  35  Cal.  662. 
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As  appellants  did  not  take  any  action 
towards  recovering  the  prior  instalments, 
as  they  matured,  appellant  either  waived 
payment  and  consented  to  accept  interest, 
or  it  abandoned  and  rescinded  the  contract. 

McCroskey  v.  Ladd,  06  Cal.  456. 

Appellant  having  failed  to  demand  or 
bring  action  to  recover  the  instalments  as 
they  matured,  suffered  the  independent  cov- 
enants of  the  contract  to  become  merged  into 
mutual,  concurrent,  and  dependent  cov- 
enants, and  before  appellant,  after  the  date 
of  the  la-st  payment,  could  put  respondent 
in  default,  it  became  its  duty  at  any  time 
thereafter  it  wished  to  put  respondent  in  de- 
faiilt  to  tender  a  deed  and  demand  payment 
of  the  respondent;  and  likewise  before  re- 
spondent could  put  appellant  in  default,  he 
was  compelled  to  tender  the  amount  due  and 
demand  a  deed. 

mil  V.  Grigahy,  86  Cal.  662;  Barron  v. 
Frink,  30  Cal.  489;  Benson  ▼.  Shotioell,  87 
Cal.  69;  Peasley  v.  Hart,  66  Cal.  624;  Bren- 
nan  v.  Ford,  46  Cal.  10;  Kelly  v.  Mack,  45 
Cal.  303;  Rourke  v.  McLaughlin,  38  Cal. 
109;  Southern  P.  R.  Co.  v.  Allen,  112  Cal. 
'  455;  Peckham  v.  Stewart,  97  Cal.  147;  East- 
on  V.  Montgomery,  90  Cal.  308. 

When  respondent  tendered  the  money  due, 
and  tendered  and  demanded  the  deed  of  ap- 
pellant, liiere  were  only  two  things  for  ap- 
pellant to  do:  (1)  Either  to  accept  tne 
money  and  execute  the  conveyance,  or  (2) 
to  suffer  default,  and  treat  the  contract  as 
rescinded. 

If  appellant  refused  to  accept  the  money 
and  execute  the  deed,  then  appellant  elected 
to  rescind  the  agreement. 

"Sewton  Y.  Hull,  90  Cal.  494. 

If  appellant  rescinded  the  contract,  then  it 
is  bound  to  restore  to  respondent  the  price 
paid,  to  wit,  $382.50,  with  interest. 

Appellant  cannot  claim  damages  nor  en- 
force its  contract  Until  it  tenders  a  deed  and 
demands  payment. 

Berry  v.  Fairmont  Town  Co,  4  Kan.  App. 
432 ;  Steele  v.  Branch,  40  Cal.  13. 

Obligations  of  parties  are  mutual  and  de< 
pendent  where  one  is  to  convey,  and  the 
other  at  the  same  time  is  to  pay  the  purchase 
price,  and  neither  can  put  the  other  in  de- 
fault, except  by  tendering  performance  on 
his  part. 

Dennia  v.  Strasahurger,  89  Cal.  688 ;  Mer- 
rill V.  Merrill,  95  Cal.  337;  Peckham  Y.Stew- 
art, 97  Cal.  150;  BohaU  v.  Diller,  41  Cai. 
535;  Englander  v.  Rogers,  41  Cal.  420; 
Cleary  v.  Folger,  84  C5al.  319;  Salmon  ▼. 
Uoifman,  2  Cal.  138,  56  Am.  Dec.  322;  Hicks 
V.  Lovell,  64  Cal.  19,  49  Am.  Eep.  679;  Bo- 
hall  V.  Diller,  41  Cal.  532;  Rourke  ▼.  Mc- 
Laughlin, 38  Cal.  199;  Kelly  v.  Mack,  45 
Cal.  303 ;  Brennan  v.  Ford,  46  Cal.  16 ;  Peas- 
ley  V.  Hart,  65  Cal.  524 ;  Benson  v.  Shotwell, 
87  Cal.  59;  Chat  field  v.  Williams,  85  Cal. 
521. 

The  vendor  may  at  any  time  after  the  date 
of  the  contract  convey  the  land  to  another, 
without  committing  a  breach  of  the  contract. 

Joyce  v.  Shafer,  97  Cal.  335;  Shively  v. 
Semi-Tropw  Land  d  TV.  Co.  99  Cal.  259. 

The  contract  remains  still  in  force,  and 
the  vendee  still  remains  liable  to  the  vendor 
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for  the  payment  of  the  purchase  price,  not- 
withstanding the  vendee  has  parted  wiUi  hi* 
title,  and  is  totally  insolvent. 

What  security  has  the  vendee  upon  the 
happening  of  such  an  event? 

There  is  no  such  thing  as  A  condition 
precedent,  that  the  vendee  is  compelled  to 
actually  pay  and  deliver  the  whole  purchase 
money  to  the  vendor  before  the  vendor  can 
be  called  upon  to  execute  the  deed  when  the 
object  of  the  contract  is  that  a  vendee  should 
pay  a  certain  sum  for  a  parcel  of  land  in 
consideration  of  the  vendor  executing  to  the 
vendee  a  good  and  sufficient  conveyance. 

Hill  V.  Grigshy,  35  Cal.  661;  Englander 
V.  Rogers,  41  Cal.  421 ;  Barron  v.  Frink,  30 
Cal.  489;  Southern  P.  R.,Co,  v.  Allen,  112 
Cal.  465;  Dennis  y.  Strasshurger,  89  CaU 
583;  Easton  v.  Montgomery,  90  Cal.  318; 
Newton  v.  Hull,  90  Cal.  494;  Merrill  v.  Mer^ 
rill,  95  Cal.  337 ;  Townsend  v.  Tufts,  95  Cal» 
257. 

The  provisions  in  the  contract  that  all 
moneys  paid  tliereon  are  to  be  considered  as 
forfeited,  etc.,  are  void  under  the  provisions 
of  8S  1670,  1671,*  Civil  Code. 

Easton  v.  Cressey,  100  Cal.  78;  Drew  ▼. 
Pedlar,  87  Cal.  450;  Eva  ▼.  MoMahon,  77 
Cal.  472. 

Hensliaw,  J.,  delivered  the  opinion  of 
the  court : 

This  action  was  brought  to  recover  from 
the  cori)oration  defendant  moneys  paid  by 
plaintiff  on  a  contract  for  the  purchase  and 
sale  of  a  tract  of  'land  situatea  in  the  then 
county  of  Fresno,  now  in  the  county  of  Ma- 
dera. Plaintiff  had  judgment,  and  defend- 
ant appeals  therefrom,  and  from  the  order 
denying  its  motion  for  a  new  trial.  The  ap- 
peal is  supported  by  a  bill  of  exceptions* 
The  facts,  briefly  stated,  are  the  following  r 
On  the  21  st  day  of  February,  1891,  the  de- 
fendant, as  party  of  the  first  part,  entered 
into  a  written  agreement  with  the  plaintiff, 
as  the  party  of  the  second  part,  whereby 
said  party  of  the  first  part  agreed  that  upon 
the  performance  of  the  covenants  to  be  kept 
by  the  plaintiff  it  would  convey  to  him  a 
tract  of  5  acres  of  land  situate  in  the  county 
of  Fresno,  and  certain  water  rights,  all  of 
which  are  fully  described.  Plaintiff  was  to 
pay  therefor  $625,  as  follows:  $125  down, 
the  receipt  whereof  was  acknowledged;  $125 
on  or  before  February  21,  1892;  and  a  like 
sum  annually  until  and  including  February 
21,  1895,  with  interest  payable  annually  on 
all  deferred  payments  at  6  per  cent  per  an- 
num. Plaintiff,  also,  by  the  agreement,  re* 
quested  the  defendant  to  plant  the  tract  of 
land  to  fruit  trees,  and  to  cultivate  them 
for  three  years  from  February  21,  1891,  for 
all  of  which  plaintiff  was  to  pay  $375,  a» 
follows:  $62.50  on  execution  of  the  agree- 
ment, the  receipt  whereof  was  acknowledged, 
and  a  like  sum  semiannually  on  the  21st 
days  of  August  and  February,  until  and  in- 
cluding August  21,  1893.  Plaintiff  further 
acreed  to  pay  all  taxes,  state  and  local,  and 
all  water  rates  and  dues,  assessed  or  due  and 
payable  on  said  property  from  and  after  the 
date  of  the  agreement.  Time  was  made  of 
the  essence  of  the  contract,  and  performanee 
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by  the  plaintiff  waa  made  a  eonditioa  prece- 
dent whereon  depended  the  agreement  of  de- 
fendant to  convey ;  and,  if  plaintiff  failed  to 
perform  hie  cov^iante,  the  party  of  the  first 
part  (defendant)  was  to  be  released  from  all 
obligations  to  convey,  and  plaintiff  was  to 
forfeit  all  moneys  paid  and.  all  rights  under 
the  agreement,  and  the  sums  so  paid  were  to 
be  treated,  not  a&  a  penalty,  but  ae  liqui- 
dated damages.  Plaintiff  paid  on  account  of 
the  agreement  the  sum  of  $382.50,  vie,,  two 
payments  of  $125  and  interest,  as  provided 
in  the  agreement,  and  two  payments  of  $62.- 
50  and  interest,  on  account  of  the  planting 
and  care  of  the  trees,  which  sums  were  ac- 
cepted by  defendant.  On  the  9th  day  of  Au- 
^st,  1895,  plaintiff,  in  writing,  tendered  to 
defendant  all  sums  due  the  latter  on  account 
of  the  agreement,  and  offered  to  comply  with 
all  the  terms  and  conditions  of  his  con- 
tract, demanded  a  deed,  and  tendered  to  de- 
fendant a  deed  for  its  execution.  The  ten- 
der also  contained  a  further  demand  that,  if 
defendant  refused  to  accept  the  sum  of  $1,- 
000,  tendered,  and  to  execute  a  deed,  defend- 
ant return  to  plaintiff  the  sum  *of  $382*50 
paid  it  on  account  of  the  contract,  lall  of 
which  was  refused  by  defendant.  Plaintiff 
has  never  been  in  possession  of  the  property, 
or  any  part  thereof. 

The  complaint  contains  two  counts.  The 
foregoing  facts  are  pleaded  in  the  first 
count.  By  the  second  count  the  plaintiff 
seeks  a  recovery  as  for  money  had  and  re- 
ceived. By  the  first  count,  which  seems  to 
have  been  framed  upon  eome  theory  of  equi- 
table relief,  the  averments  of  the  plaintiff 
amount  to  this,  and  to  no  more:  That  he 
entered  into  a  contract  for  the  purchase  of 
land;  that  he  made  certain  payments  accord- 
ing to  his  covenants;  that  he  defaulted  in 
later  payments ;  that  three  and  a  half  years 
after  his  first  default,  and  more  than  six 
monthe  after  default  in  the  time  of  final 
payment,  he  made  a  tender  to  defendant  of 
the  full  amount  due  under  the  contract, 
which  tender  was  refused;  that  by  the  ex- 
press declaration  of  the  parties  time  was 
made  essential  in  the  contract,  and  that  pay- 
ment of  the  moneys  upon  time  was  a  condi- 
tion precedent  to  the  right  to  a  conveyance; 
that,  for  failure  to  pay  upon  time,  defend- 
ant, by  the  terms  ot  Uie  agreement,  is  re- 
leased from  all  obligation  to  convey,  and  the 
moneys  paid  are  forfeited  as  liquidated  dam- 
ages; yet,  notwithstanding  these  covenants, 
bv  a  tender  made  and  refused  long  after 
plaintiff's  default,  defendant  is  itself  in  some 
way  placed  in  default,  and  plaintiff  may  re- 
cover his  money.  This,  moreover,  without 
the  slightest  averment  or  the  shadowiest 
proof  in  excuse  of  plaintiff's  breach  of  con- 
tract. The  case  stands,  then,  upon  this 
proposition:  that  under  a  contract  for  the 
sale  of  realty,  where  time  is  of  the  essence, 
a  vendee,  after  breach  of  covenant  to  pay, 
performance  of  which  is  made  a  condition 
preeedent  to  his  right  to  a  conveyance,  may, 
without  excusing  his  default,  by  a  tender  of 
the  amount  due,  acquire  some  legal  or  equi- 
table right  which  warrants  his  recovery  of 
the  moneys  he  has  paid.  Respondent  insists 
that  his  position  finds  abundant  support  in 
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the  line  of  caees  beginning  with  Drew  v» 
Fedlar,  87  Cal.  443.  The  trial  judge  evi- 
dently entertained  the  same  view,  if  this 
be  the  law,  it  is  important  that  it  be  so  de- 
clared without  equivocation.  If  it  be  not,, 
then  it  is  equally  important  that  the  misun- 
derstanding and  doubts  of  the  profession 
should  be  promptly  removed.  Land,  is  one 
of  the  very  highest  forms  of  property.  Con- 
tracts ifor  its  sale  are  requirea  to  be  solemnly 
evidenced  by  signed  writings.  The  value  of 
such  sales  amounts  to  untold  millions  of  dol- 
lars annually.  It  becomes  a  matter  of  the 
utmost  consequence,  then,  that  the  reciprocal 
rights  and  duties  of  vendore  and  vendees  un- 
der the  conditions  and  covenants  ueually 
found  in  such  contracts — conditions  and  cov- 
enants in  such  general  use  that  their  employ- 
ment may  be  said  to  be  universal — should  be 
clearly  defined  and  understood.  It  is  in  this 
view  alone  that  this  case  becomes  important, 
for  the  amount  involved  is  only  about  $380. 
But  the  dou))ts  which  seem  to  exist  concern- 
ing legal  and  eaui table  righte  under  such 
contracts  demana  for  their  removal  a  some- 
what extended  examination  of  the  subject. 

It  may  be  as  well  at  the  outset  to  quote 
the  Code  provisions  bearing  upon  the  ques- 
tion. Their  consideration  will  arise  as  the 
discussion  proceeds.  Civil  Code,  S  3306: 
"The  detriment  oaueed  by  the  breach  of  ao 
agreement  to  convey  an  estate  in  real  prop- 
erty is  deemed  to  be  the  price  paid,  and  the 
expenses  properly  incurred  in  examining  the 
title  and  preparing  the  necessary  papers, 
with  interest  thereon;  but  adding  thereto  in 
case  of  bad  faith  the  difference  between  the 
price  agreed  to  be  paid  and  the  value  of  the 
estate  agreed  to  be  conveyed  at  the  time  of 
the  breach,  and  the  expenses  properly  in- 
curred in  preparing  to  enter  upon  the  land.'^ 
Id.  S  3307:  "The  detriment  caused  by  the 
breach  of  an  agreement  to  purchase  an  estate 
in  real  property  is  deemed  to  be  the  excess, 
if  any,  of  the  amount  which  would  have  been 
due  to  tlie  seller  under  the  contract  over  the 
value  of  the  property  to  him."  Id.  §  1670: 
"Every  contract  by  which  the  amount  of 
damage  to  be  paid,  or  other  compensation  to 
be  mf^e  for  a  breach  of  an  obligation,  is  de- 
termined in  anticipation  thereof,  is  to  that 
extent  void,  except  as  expressly  provided  in 
the  next  section:"  Id.  §  1671:  "The  par- 
ties to  a  contract  may  agree  therein  upon  an 
amount  which  shall  be  presumed  to  he  the 
amount  of  damage  sustained  by  a  breach 
thereof,  when  from  the  nature  of  the  caee 
it  would  be  impracticable  or  extremely  diffi- 
cult to  fix  the  actual  damage."  Id.  §  3384: 
"Except  as  otherwise  provided  in  this  ar- 
ticle, the  specific  performance  of  an  obliga- 
tion may  be  compelled."  Id.  §  3387:  "It 
is  to  be  presumed  that  the  breach  of  an 
agreement  to  transfer  real  property  cannot 
be  adequately  relieved  by  pecuniary  compen- 
sation, and  that  the  breach  of  an  agreement 
to  transfer  personal  property  can  be  thus  re- 
lieved." Id.  $  3389:  "A  contract,  other- 
wise proper  to  be  specifically  enforced,  may 
be  thus  enforced,  though  a  penalty  is  im- 
posed or  the  damages  are  liquidated  for  ita 
breach,  and  the  party  in  delault  is  willing 
to  pay  the  same." 
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Of  any  contract  for  the  sale  of  land  there 
may  be  a  breach,  either  by  the  vendee  re- 
fusing to  pay»  or  by  the  vendor  refusing  to 
convey.  Actions  at  law  for  the  breach  of 
contracts  are  as  old  as  the  law  itself.  As 
the  common  law  long  antedated  the  system 
of  equity  jurisprudence,  there  was  a  time 
when  the  only  recovery  available  to  the 
injured  party  was  a  recovery  in  dam- 
ages,— money,  for  money  is  the  only  recom- 
pense which  the  law  affords  for  a  private  in- 
jury. The  establishment  of  equity  juris- 
prudence afforded  a  different  redress,  one 
unknown  to  the  law.  Acting  upon  the 
wrongdoer,  it  forced  him  specifically  to  per- 
form his  contract.  This,  however,  but  in- 
creased the  suitor's  remedies,  and  left  it  op- 
tional with  him  in  proper  cases  either  to  rest 
upon  his  l^al  action  for  damages,  or  to  seek 
in  equity  the  relief  of  compulsory  perform- 
ance. Even  so,  however,  there  etill  were, 
and  there  must  always  be,  breaches  of  such 
contracts  for  which  e<]|uity  is  powerless  to 
afford  redress.  Tlius,  if  a  vendor  contracts 
to  convey  land  to  which  he  has  no  title,  equi- 
ty cannot  compel  him  to  obtain  title,  and  the 
vendee  must  of  necessity  be  limited  to  his  ac- 
tion at  law.  Tf  there  were  not  such  an  ac- 
tion, and  a  rule  and  measure  of  damage  un- 
der it,  lie  would  be  remediless.  A^in,  it  is 
to  be  rememliered  that  equity,  designed  but 
to  supplement  the  deficiencies  of  the  law, 
will  withhold  its  aid  where  the  law  affords 
full  redress.  For  both  these  classes  of  cases, 
then, — that  is  to  say,  for  those  where  the 
law  is  sufficient,  and  for  those  where  equity 
is  powerless  to  aid, — ^the  injured  party  must 
seek  legal  redress. 

The  two  sections  of  the  Code  first  above 
quoted  deal  with  the  legal  redress  to  which 
the  party  is  entitled,  either  at  his  option  or 
from  the  compulsion  of  circumstances.  It 
is  true  that  under  our  system  the  court  of 
law  and  the  court  of  equity  are  merged  into 
one,  and  that  a  party  is  awarded  such  legal 
or  equitable  redress,  as  a  simple  pleading  of 
ultimate  facts  shows  that  he  merits;  but, 
nevertheless,  the  distinctions  between  the 
kinds  of  redress  and  the  modes  in  which  they 
are  administered  cannot  and  are  not  sought 
to  be  obliterated.  It  was  well  recognized, 
however,  that  the  damages  of  the  law  af- 
forded inadequate  compensation  for  the 
breach  of  many  contracts.  In  contracts  for 
the  sale  of  chattels,  for  a  breach  the  vendee 
usually  (though  not  always)  received  ade- 
quate compensation  in  money,  since  with  the 
money  he  could  buy  another  article  identi- 
cal in  kind  and  value.  In  contracts  for  the 
sale  of  land  it  was  otherwise.  No  other 
piece  of  land  upon  the  earth  could  duplicate 
that  which  the  purchaser  desired.  Pretium 
affect ionia  was  an  important  element  of  the 
vendee's  contract,  and  this  could  not  be 
measured.  A  pecuniary  recompense,  then, 
failed  to  meet  the  case.  On  the  part  of  the 
vendor,  since  he  is  selling  his  land  for  a 
money  price,  it  would  appear  logically  that 
an  action  at  law  for  the  recovery  of  damages 
would  answer  the  requirements  of  his  case 
upon  a  breach  by  the  vendee,  and  that  he 
should  not  be  allowed,  therefore,  to  resort  to 
equity  for  relief.    But  mutuality  is  an  es- 
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sential  element  in  contradj  f<M*  which  spe- 
cific performance  may  be  decreed.  In  otner 
words,  before  a  contract  may  be  specifically 
enforced  against  the  one  party  to  it,  it  must 
be  enforceable  against  the  other;  and,  more- 
over, as  was  said  by  Lord  Eldon  in  express- 
ing his  dissatisfaction  with  the  relief 
against  forfeitures  granted  by  equity: 
'^'he  result  of  experience  is  that,  where  a 
man,  having  contracted  to  sell  his  estate,  is 
placed  in  this  situation, — that  he  cannot 
know  whether  he  is  to  receive  the  price  when 
it  ought  to  be  paid, — the  very  circumstance 
that  the  condition  is  not  performed  at  the 
time  stipulated  may  prove  his  ruin,  notwith- 
standing all  the  court  can  offer  as  compen- 
sation." Hill  v.  Barclay,  18  Ves.  Jr.  69.  It 
may  frequently  be  of  the  utmost  consequence 
to  the  vendor  that  he  should  have  the  right 
to  enforce  the  contract  and  receive  pay- 
ment for  his  land  in  money,  since  he  may 
much  prefer  the  full  purchase  price  to  re- 
taining the  estate  and  receiving  smaller 
monetary  compensation  by  way  of  damages. 
And,  finally,  it  is  to  be  considered  that  dur- 
ing the  life  of  such  contracts  the  vendor  fore- 
goes his  right  to  convey  to  another.  He 
may  thus  lose  an  opportunity  to  make  eat 
jEulvantageous  sale,  and,  while  this  ri^ht  i« 
admittedly  valuable,  it  is  extremely  difficult 
to  put  a  price  upon  it.  For  these  reasons 
the  equitable  action  for  specific  performance 
is  as  available  to  the  vendor  as  to  the  ven- 
dee.    Pom.  Spec.  Perf.  §|  6-12. 

From  this  difficulty  in  meting  out  ade- 
quate compensation  at  law  arose  two  things: 
First.  The  parties,  by  convention,  were  al- 
lowed to  agree  upon  the  value  of  the  injury 
occasioned  by  the  breach  as  liquidated  or 
stipulated  damages.  These  damages  were 
not  only  recoverable  at  law,  but  courts  of 
equity  would  not  and  could  not  relieve 
against  them.  Story,  Eq.  Jur.  §  1318; 
Williams  v.  Green,  14  Ark.  315;  Westerman 
V.  Means,  12  Pa.  97.  Second.  Equitv  im- 
mediately took  cognizance  of  the  violation 
of  such  contracts,  and  made  whole  the  in- 
jured party  by  decreeing  specific  perfor- 
mance. It  also  did  the  same  in  the  case  of 
contracts  for  the  sale  of  chattels,  where  the 
peculiar  circumstances  warranted  it.  Thus, 
m  Renter  v.  Davis,  38  Cal.  450,  it  is  said: 
"The  jurisdiction  of  a  court  of  equity  to  de- 
cree specific  performance  does  not  turn  at 
all  upon  the  question  whether  the  contract 
relates  to  real  or  personal  property,  but  al- 
together upon  the  auestion  whether  the  breach 
complained  of  can  be  adequately  compensated 
in  damages.  If  it  can,  the  plaintiff's  remedy 
is  at  law  only;  if  not,  he  may  go  into  a  court 
of  equity,  which  will  grant  full  redress  by 
compelling  specific  performance  on  the  ]>art 
of  the  defendant.  Accordingly,  while  it  is  a 
general  rule  that  contracts  for  the  sale  and 
transfer  of  personal  property  will  not  be 
specifically  enforced,  yet,  if  there  are  cir- 
cumstances in  view  of  which  a  judgment  for 
damages  would  fall  short  of  the  redress 
which  the  plaintiff's  situation  demands, 
.  .  .  equity  will  decree  specifio  perform- 
ance." In  Krmise  v.  Woodxoard,^  110  Cal. 
638,  this  court  was  again  called  upon  to  con- 
sider the  question,  and  decreed  the  return  of 
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specific  stock  pMged,  refusing  to  allow 
compensation  in  money  in  lieu  thereof,  be- 
oause  of  the  peculiar  circumatancee  which 
rendered  damages  inadequate  and  equitable 
relief  necessary.  But  the  presumption  is 
that  damages  are  adequate  for  the  breach  of 
a,  contract  to  transfer  personal  property,  and 
are  inadequate,  for  the  reasons  we  have  been 
considering^  for  the  breach  of  a  contract  to 
convey  rew  property.  This  is  the  precise 
declaration  of  §  3387  of  our  Civil  Code.  It 
presents  the  sole  reason  why  liquidated  dam- 
ages are  countenanced  under  |  1671  of  the 
Civil  Code,  and  specific  performance  is  de- 
creed. In  further  confirmation  is  found  S 
33S9  of  the  Civil  Code,  recognizing  the  uni- 
versal rule  that  liquidated  damages  are 
proper  in  such  contracts,  and,  notwithstand- 
ing the  fact  that  damages  may  be  thus  stip- 
ulated, specific  performance  will  be  decreed. 
This  declaration  was  to  set  at  rest  a  ques- 
tion which  somewhat  vexed  the  courts, 
namely,  that,  as  the  parties  made  their  dam- 
ages certain  by  stipulation,  uncertainty, 
^ich  alone  justified  the  interposition  of 
equity,  was  removed,  and  therefore  only  re- 
dress* at  law  remained.  Whitney  y.  Stone, 
23  Cal.  275;  Bagley  v.  Peddie,  16  N.  Y.  469, 
69  Am.  Dec.  713;  Williama  v.  Dakin,  22 
Wend.  201 ;  Hahn  v.  Conoordian  8oo.  42  Md. 
460;  Chilliner  v.  OhiUiner,  2  Ves.  8r.  528; 
McCaull  V.  Braham,  IC  Fed.  Rep.  37;  Dia- 
mond Match  Co.  V.  Roeher,  106  K.  Y.  473,  60 
Am.  Rep.  464.  Thus,  so  far  as  this  state  is 
concerned,  the  question  is  concluded  by  the 
Code,  and  a  party  ma^  either  rest  satisfied 
with  a  recovery  of  stipulated  damages,  or, 
waiving  them,  may  resort  to  equity  for  spe- 
cific performance. 

One  other  point  invites  brief  attention  be- 
fore application  is  made  of  these  well -set- 
tled principles  to  the  contract  and  facta  in 
the  case  at  bar.  In  this,  as  is  usual  in  such 
<9ontract8,  time  is  expressly  declared  to  be  es- 
eential.  It  was  always  considered  essential 
at  law,  but  it  has  sometimes  been  said  that 
equity  will  not  or  does  not  so  regard  it. 
This,  however,  means,  no  more  than  that,  if 
equitable  grounds  in  excuse  of  the  default 
are  sho\i-n,  equity,  to  avoid  forfeiture,  will 
relieve  the  vendee,  and  uphold  a  tender  made 
after  time.  It  is  the  more  willing  to  do 
this  since,  the  price  having  been  agreed  up- 
on»  the  vendor  can  usually  be  compensated 
for  the  delay  by  adding  interest.  In  no 
other  sense  is  the  expression  true.  Where 
time  is  expressly  made  of  the  essence  of  the 
contract,  equity  will  not  ignore  the  provision 
for  equity  follows  the  law,  and  will  neither 
make  a  new  contract  for  the  parties  nor  vio- 
late that  which  they  have  freely  and  advis- 
edly entered  into.  Orey  v.  Tubba,  43  Cal. 
359;  Martin  v.  Morgan,  87  Cal.  203;  Wood- 
ruff Y.  Semi-Tropio  Land  d  W.  Co,  87  Cal. 
276;  Vonrerk  v.  Nolte,  87  Cal.  236;  Neto- 
ton  V.  Hull,  90  Cal.  487 ;  BenneU  v.  Hyde,  92 
Cal.  131. 

The  ecjuitable  rule  where  time  is  not  of  the 
essence  is  succinctly  stated  in  S  1492  of  the 
Civil  Code.  Now,  in  such  contracts,  upon  a 
breach  by  the  vendor  of  the  covenant  to  con- 
vey, what  courses  are  open  to  the  vendee? 
Obviously  these:  He  may  stand  upon  the 
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contract,  and  sue  at  law  for  damages  for 
the  breach.  Here  his  recovery  will  be  gov- 
erned by  §  8306  of  the  Civil  Code.  Or,  still 
standing  upon  his  contract,  he  may  go  into 
equity,  seeking  its  specific  performance;  or 
he  may  sue  at  law  to  recover  the  amount 
that  may  have  been  aereed  upon  as  stipu- 
lated damaffes;  or^  fiinaily,  treating  the  ven- 
dor's breach  as  an  abandonment,  he  may 
himself  abandon  it,  when,  the  contract  hav- 
ing thus  come  to  an  end,  he  may  sue  at  law 
to  recover  what  he  has  paid  in  an  action  for 
money  had  and  received,  for,  the  contract 
being  at  an  end,  the  vendor  holds  money  of 
the  vendee  to  which  he  has  no  ri^ht,  and  to 
repay  which,  therefore,  the  law  implies  his 
promise.  Upon  the  other  hand,  after  the 
vendee's  breach  of  the  covenant  to  pay,  what 
ai-e  the  vendor's  rights?  First,  to  stand  upon 
the  terms  of  his  contract,  and  sue  for  its 
breach  under  §  3307  of  the  Civil  Code;  sec- 
ond, still  resting  upon  the  contract,  lie  may 
remain  inactive,  yet  retain  to  his  own  use 
the  moneys  paid  by  the  vendee,  so  that  it  is 
of  no  moment  whether  or  not  the  contract 
declares  that  such  moneys  shall  upon  the 
breach  be  forfeited  as  liquidated  damages; 
third,  going  into  equity,  still  upon  hia  con- 
tract, he  may  seek  specific  performance;  or, 
finally,  if  his  generosity  prompts  him  so  to 
do,  he  may  agree  with  Uie  vendee  for  a  mu- 
tual abandonment  and  rescission,  in  which 
last  case,  and  in  which  last  case  alone,  the 
vendee  in  default  would  be  entitled  to  a  re- 
payment of  his  money.  One  thing  more  he 
may  do,  but  this  is  rather  incidental  to  the 
fact  that  he  has  made  the  contract  than  a 
right  growing  out  of  it.  It  has  heretofore 
been  said  that  in  certain  cases  equity  will 
relieve  the  vendee  from  the  efifect  of  a  breach 
of  his  covenant  to  pay  upon  a  day  certain. 
When  such  relief  is  granted,  it  is  only  after 
a  showing  of  fraud,  mistake,  surprise,  or 
other  groimd  of  purely  equitable  cognizance, 
excusing  the  breach.  Now,  as  the  vendee  in 
default  may  maintain  such  an  action,  so 
may  the  vendor  call  the  defaulting  vendee 
into  a  court  of  equity,  and  compel  him  to 
show  why  all  his  rights  under  the  contract 
should  not  be  held  to  be  at  an  end.  The 
vendor,  when  he  prosecutes  such  an  action, 
does  so  to  cut  off  the  possibility  of  any  fu- 
ture claim  by  the  vendee  to  equitable  relief, 
which  might  embarrass  or  cloud  his  title. 
In  some  forums  thia  is  designated  an  action 
for  rescission.  With  us  it  is  commonly 
called  an  action  to  foreclose  the  vendee's 
rights.  Keller  v.  Lewis,  53  Cal.  113;  Fair- 
child  Y.  Mullan,  90  Cal.  190. 

In  the  foregoinff  statement  of  the  righta 
of  the  vendor  ana  vendee  it  has  been  said 
that  the  vendee,  upon  the  breach  of  the  ven- 
dor is  entitled  to  recover  the  moneys  stip- 
ulated as  liquidated  damages.  The  foreffo- 
ing  discussion  sets  forth  the  reason:  the 
inability  of  the  law  to  afford  adequate  com- 
pensation in  money,  and  the  right  conse- 
quently accorded  to  the  contracting  parties 
to  stipulate  what  should  be  the  measure  and 
amount  of  the  detriment  caused  by  the  de- 
fault,— a  reason  recognized  by  $S  3387  and 
3389  of  the  Civil  Code.  In  the  case  of  the 
vendor,  where  the  vendee's  breach  is  merely 
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A  failure  to  pay  money,  under  the  general 
principle  that  damages  for  a  failure  to  pair 
money  can  usually  be  accurately  measured, 
and  compensation  made  by  the  allowance  of 
interest,  courts  have  inclined  to  disallow 
stipulated  damages  to  the  vendor,  and  have 
limited  him  to  compensatory  damages  act- 
ually proved.  But  where  the  breach  of  the 
vondee  is  of  some  act  not  thus  readily  to  be 
measured,  stipulated  damages  will  be  al- 
lowed the  vendor.  Tingley  v.  Cutler ,  7  Conn. 
297;  Leggett  v.  New  York  Mut,  L.  Jna,  Co. 
53  N.  Y.  394 ;  Decamp  v.  Feay,  5  Serg.  &  R. 
323,  9  Am.  Dec  372;  Remington  v.  Irwin,  14 
Pa.  143 ;  Grigg  v.  Landi8,  21  N.  J.  Eq.  494. 
But  while  equity  will  thus,  in  the  cases 
indicated,  refuse  to  recognize  stipulated 
damaces,  and  will  often  permit  a  vendee  in 
default  to  excuse  his  breach  as  to  the  time  of 
payment,  and,  after  excuse  made,  compel  the 
vendor  toperform,  it  does  not  do  so  arbi- 
trarily.' The  vendee  must  always  show  equi- 
table grounds  for  relief  before  equity  will 
interpose.  Pom.  Spec.  Perf.  f  335.  When 
an  equitable  showing  is  not  made  to  excuse 
the  breach,  the  vendor  has  the  right  in  equi- 
ty, as  he  always  has  at  law,  to  retain  the 
moneys  paid  by  the  vendee.  Therefore  we 
have  said  that  it  matters  not  in  such  con- 
tracts that  the  parties  have  declared  that 
the  vendor  may  retain  the  moneys  paid  as 
stipulated  damages.  The  name  which  the 
parties  thus  give  does  not  alter  the  fact  nor 
change  the  vendor's  rights.  If  it  be  said 
that  the  clause  for  stipulated  damages  is 
void,  still  the  vendor  is  entitled  to  retain 
the  money.  Thus,  in  Hanahrough  v.  Peck, 
6  Wall.  497,  18  L.  ed.  520,  the  Supreme 
Court  of  the  United  States,  having  under 
consideration  this  identical  question,  says: 
"No  rule  in  respect  to  the  contract  is  better 
settled  than  this:  that  the  party  who  has 
advanced  money  or  done  an  act  in  part  per- 
formance of  the  agreement  and  then  stops 
short,  and  refuses  to  proceed  to  its  ultimate 
conclusion,  the  other  party  being  rea- 
dy and  willing  to  proceed  and  fulfil  all 
hifr  stipulations  according  to  the  contract, 
will  not  be  permitted  to  recover  back  what 
has  thus  been  advanced  or  done."  In  pre- 
cise illustration  of  the  proposition  may  be 
quoted  the  language  of  the  learned  Chancel- 
lor Walworth  in  Edgerton  v.  Peckham,  11 
Paige,  352:  "The  contract,  it  is  true,  con- 
tains a  general  provision  that,  if  default 
shall  be  made  in  either  of  the  payments, 
Strobeck  shall  forfeit  all  the  previous  pay- 
ments, and  give  up  the  possession  of  the 
premises.  This,  however,  is  but  the  legal  ef- 
fect of  the  contract  without  such  a  provi- 
sion ;  for,  if  no  such  provision  had  been  con- 
tained in  the  agreement,  the  defendant 
might  have  brought  an  action  of  ejectment 
to  recover  the  possession  of  the  premises, 
which  ejectment  suit  this  court  would  not 
have  restrained,  except  upon  the  terms  of 
paying  the  balance  of  the  purchase  money 
and  the  costs  .of  suit.  Nor  could  the  payments 
already  made  pursuant  to  the  terms  of  the 
contract  have  been  recovered  back  if  the 
vendee  had  refused  to  complete  his  purchase, 
even  if  this  clause  of  forfeiture  had  not  been 
inserted  in  the  contract.  The  question  here 
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presented,  then,  is  whether  this  claqfle  waa 
intended  by  the  parties  to  deprive  the  pur- 
chaser of  all  legal  and  equitable  right  to  the 
premises,  or  to  the  previous  paymenta,  if  for 
any  cause  the  laat  payment  should  not  be 
made  at  the  precise  moment  when  it  became 
due  and  payable;  and,  if  so,  whether  it  ia 
not  the  duty  of  this  court  to  relieve  against 
such  a  forfeiture."  Prof.  Pomei'oy,  in  hia 
Equity  Jurisprudence  (§  455),  thus  consid- 
ers the  matter:  "Where  an  ordinary  con- 
tract for  the  sale  of  land  is  so  drawn  that 
the  vendee's  estate,  interest,  and  rights  un- 
der it  are  liable  to  be  forfeited  and  lost  upon 
his  failure  to  pay  the  price  at  the  time  speci* 
fled,  the  question  whether  e<^uity  will  re- 
lieve him  ought  to  be  a  very  plain  and  simple 
one;  but  in  the  face  of  the  authorities  it  is 
impossible  to  be  answered  in  any  general  and 
certain  manner.  .  .  .  I  shall  therefore  simply 
state  the  general  conclusion  derived  from 
the  decided  cases.  It  is  well  settled  that 
where  the  parties  have  so  stipulated  as  to 
make  the  time  of  payment  of  the  essence  of 
the  contract,  within  the  view  of  equity  aa 
well  as  of  the  law,  a  court  of  equity  cannot 
relieve  a  vendee  who  has  made  default.  With 
respect  to  this  rule  there  is  no  doubt;  the 
only  difficulty  is  in  determining  when  time 
has  thus  been  made  essential.  It  is  also 
equally  certain  that  when  the  contract  is 
made  to  depend  upon  a  condition  precedent, 
— in  other  words,  when  no  right  shall  vest 
until  certain  acts  have  been  done ;  as,  for  ex- 
ample, until  the  vendee  has  paid  certain 
sums  at  certain  specified  times,  then,  also» 
a  court  of  equity  will  not  relieve  the  vendee 
affainst  the  forfeiture  incurred  by  a  breack 
of  such  condition  precedent." 

It  has  been  said  that  after  the  vendee'a 
breach  the  vendor  may  agree  to  a  mutual 
abandonment  and  rescission,  in  which  last 
instance,  and  in  which  alone,  the  vendee  in 
default  would  be  entitled  to  a  repayment  of 
his  money.  Such  was  the  precise  condition  of 
affairs  pleaded,  and  not  denied,  in  Drew  v. 
Pedlar,  where  it  is  said:  "Both  the  com- 
plaint and  answer  admitted  that  the  agree- 
ment had  been  rescinded  and  annullea  by 
the  parties;  and,  as  the  judgment  on  the 
pleadings  partly  rests  upon  that  fact,  it  ia 
conclusive  evidence  of  the  fact."  And  again : 
"From  the  time  the  defendants  elected  to 
rescind  the  contract,  or  to  consider  and 
treat  it  as  rescinded,  it  wiis  their  duty 
to  refund  the  money  they  had  received 
under  the  contract,  and  no  demand  before 
suit  was  necessary."  Such,  indeed,  is  the 
law,  and,  if  Drew  v.  Pedlar  be  confined  to 
cases  in  the  condition  thus  represented, — 
that  is  to  say,  to  cases  where  the  vendor  has 
rescinded  after  vendee's  breach, — ^then  no 
misunderstanding  need  arise,  and  no  confu- 
sion will  result.  What  is  there  said  as  to 
the  covenant  for  liquidated  damages  being* 
void  is,  as  we  have  seen,  of  no  consequence 
in  contracts  such  as  that  and  the  one  at  bar, 
where  the  liquidated  damages  are  expressed 
as  the  mcHieys  paid  by  the  vendee ;  for  in  all 
such  cases,  as  has  been  shown,  the  vendor  ia 
entitled  to  retain  these  moneys,  whether  des- 
ignated as  liquidated  damsges  or  not.  Phelps 
V.  Brotcn,  95  Cal.  572,  affords  a  typical  in- 
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stance  of  aueh  resciaeion  by  the  vendor. 
There  the  vendee  was  in  default,  but  the  ven- 
dor elected  to  rescind,  and,  notwithstanding 
the  default,  refunded  to  the  real-estate  agent 
the  moneys  that  had  been  paid  by  the  ven- 
dee under  the  oontract.  The  adtion  was 
against  the  real-estate  affent,  and  it  was  cor- 
rectly decided — and,  indeed,  over  the  deci- 
sion there  could  be  no  question — that  in  such 
a  case  the  vendee  is  entitled  to  recover  his 
money.  But  while  it  is  essentially  true  that 
in  case  of  a  rescission  the  vendee  may  de- 
n-^nd  that  he  be  restored  to  his  original  con- 
dition it  does  not  follow  that  a  vendor  who 
refuses  to  convey  after  such  breach  by  the 
vendee  thereby  rescinds.  To  the  contrary, 
in  refusing  to  convey  after  the  vendee's  de- 
fault he  is  not  treating  the  contract  as  at  an 
end,  but  is  expre^ly  standing  upon  it,  and 
basing  his  rights  upon  its  terms,  oovenants, 
and  conditions.  The  misleading  feature  in 
DrewY.  Pedlar  comes  from  the  long  state- 
ment of  facts,  from  which  it  appears  that 
all  the  plaintiff  vendee  did  was  to  make  ten- 
der long  after  his  default,  which  tender  the 
vendor  refused  to  accept.  But  the  vendee 
likewise  pleaded  a  mutual  abandonment  and 
rescission,  and,  as  appears  from  the  opinion, 
the  pleading  as  to  these  matters  was  not  de- 
nied. It  would  be  to  the  last  degree  unjust 
and  inequitable  to  allow  a  vendee,  after  his 
default  under  such  a  contract,  to  put  the 
vendor  in  default  by  a  mere  tender.  The 
practical  effect  of  such  a  rule  would  be  that 
a  vendee,  without  risk,  could  speculate  in- 
definitely in  the  land  of  the  unfortunate  ven- 
dor. The  vendee  would  enter  into  a  contract 
in  which  time  would  be  declared  of  the  es- 
sence, and  stipulate  under  condition  prece- 
dent, as  in  this  case,  to  make  payment  at 
a  certain  time.  Failing  to  make  payment, 
he  would,  three  months,  six  months,  one 
year,  or,  as  in  this  case,  over  three  years, 
after  the  date  of  the  failure,  make  an  offer 
to  perform,  and,  if  the  land  had  risen  in 
value,  according  to  the  theory  of  respondent 
here,  could  compel  performance;  but  in 
every  case  he  could  recover  the  moneys  paid. 
Iiord  Loughborough,  in  Lloyd  v.  Collett,  4 
Bro.  Ch.  469,  well  says:  ''There  is  nothing 
of  more  importance  than  that  the  ordinary 
contracts  between  man  and  man,  which  are 
so  necessary  in  their  intercourse  with  each 
other,  should  be  certain  and  fixed,  and  that  it 
should  be  certainly  known  when  a  man  is 
hound  and  when  not.  There  is  a  difliculty 
4o  comprehend  how  the  essentials  of  a  con- 
tract should  be  different  in  equity  and  at 
law.  It  is  one  thing  to  say,  the  time  is  not 
so  essential  that  in  no  case  in  which  the  day 
has  by  any  means  been  suffered  to  elapse  the 
court  would  relieve  against  it,  and  decree 
performance.  The  conduct  of  the  parties, 
inevitable  accident,  etc.,  might  induce  the 
court  to  relieve,  fiut  it  is  a  different  thing 
to  say  the  appointment  of  a  day  is  to  have 
no  effect  at  all,  and  that  it  is  not  in  the 
power  of  the  parties  to  contract  that,  if  the 
agreement  is  not  executed  at  a  particular 
time,  the  parties  shall  be  at  liberty  to  re- 
scind it.  ...  I  want  a  case  to  prove 
that,  where  nothing  has  been  done  by  the 
parties,  this  court  will  hold,  in  a  contract 
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of  buying  and  selling,  a  rule  •  •  •  that 
the  time  is  not  an  essential  part  of  the  con- 
tract. Here  no  step  has  been  taken  from 
the  day  of  the  sale  for  six  months  after  the 
expiration  of  the  time  at  which  the  contract 
was  to  be  completed.  If  a  given  default  will 
not  do,  what  length  of  time  will  doT  ... 
An  equity  [arising]  out  of  .  .  .  [one's] 
own  neglect!  It  is  a  singular  head  of  equi- 
tv."  In  Bradford  v.  Parkhurat,  96  Cal.  102, 
tnis  court,  having  under  consideration  Drew 
V.  Pedlar,  said:  ''That  case  does  not  go  to 
the  extent  of  holding  that  a  vendee  can  elect 
to  consider  the  contract  at  an  end,  and  re- 
cover what  he  has  paid,  when  the  vendor  has 
not  abandoned  the  contract."  In  Merrill  v. 
Merrill,  103  Cal.  287,  Drew  v.  Pedlar  was 
again  under  review,  and  it  is  said :  "Nor  do 
I  think  it  was  held  in  any  of  the  cases  cited 
that  a  rescission  was  effected  simply  by  the 
act  of  a  vendor  in  claiming  a  forfeiture.  In 
some  of  the  cases  the  contract  provided  that 
ttie  vendor  might  rescind  upon  default  of 
the  vendee.  In  such  cases  the  rescission  is 
by  consent  of  the  parties.  In  others  it  seems 
to  be  held  that  wnen  the  vendor  refuses  fur- 
ther performance,  and  claims  the  damages 
according  to  the  contract,  he  abandons  the 
contract,  and  thereupon  the  vendee  may  also 
abandon  it,  and  reclaim  his  money.  Whether 
the  conclusion  be  correct  or  not  is  not  a 
question  here.  Unless  the  rescission  is  by 
consent,  it  is  difficult  to  understand  how  it 
has  been  brought  about;  for,  as  respondent 
justly  says,  it  is,  in  effect,  enacted  in  f  1691 
of  the  Civil  Code  that  rescission  cannot  be 
othei-wise  effected  without  a  compliance  with 
that  section.  The  idea  must  be  that  the 
abandonment  of  the  contract  by  the  vendor 
is  equivalent  to  a  claim  of  rescission  on  his 
part  which  may  be  acquiesced  in  by  the  ven- 
dee. In  Cleary  v.  Polger,  84  Cal.  316,  it 
was  simply  held  that  the  vendor  was  also  in 
default,  in  that  he  did  not  tender  a  deed  on 
the  very  day  it  was  due  on  the  contract.  Both 
being  in  default,  either  could  treat  the  con- 
tract as  rescinded.  It  was  not  there  held 
that  when  a  vendor  refuses  to  complete  per- 
formance because  of  a  breach  on  the  part  of 
the  vendee,  and  claims  damages  as  stipulated 
in  the  contract,  he  thereby  rescinds  or  con** 
sents  to  a  rescission.  It  has  been  said  in 
several  cases  that  this  doctrine  was  an- 
nounced in  Drew  v.  Pedlar,  87  Cal.  449.  Per- 
haps it  does  so  hold,  but  such  conclusion 
seefns  to  be  based  in  that  case  partly  upon 
the  pleadings  in  which  both  parties  recog- 
nize the  fact  of  a  rescission.  In  other  words, 
it  was  a  rescission  by  mutual  consent." 

In  the  case  at  bar  the  pajrment  of  the  final 
amount  under  the  contract,  at  the  time  and 
in  the  manner  agreed  upon,  was  a  condition 
precedent  to  the  right  of  the  vendee  to  de- 
mand a  conveyance.  Upon  his  failure  to 
make  payment  the  vendee  committed  a 
breach,  and  no  affirmative  act  upon  the  part 
of  the  vendor  was  necessary  to  bring  about 
this  result.  Months  after,  and  without  any 
equitable  showing  to  relieve  the  default,  the 
vendee  makes  tender,  and  because  of  its  re- 
fusal claims  the  right  of  recovery.  But  the 
vendor,  in  refusin|ir  to  accept  the  tender  and 
to  repay  the  moneyi  is  neither  vidating  hit 
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contract  nor  rescinding  it,  nor  treating  it  as 
at  an  end.  He  is  standing  squarely  upon 
its  terms.  The  vendee  is  within  the  rule 
declared  by  Ponieroy,  and  above  quoted. 
The  contract  is  made  to  depend  upon  a  con- 
dition precedent.  By  its  terms  no  right  is 
to  vest  in  the  vendee  until  certain  acts  of 
payment  have  been  done  by  him,  and  a  court 
of  equity  no  more  than  a  court  at  law  will 
relieve  a  vendee,  under  such  circumstances, 
from  the  penalties  arising  from  the  breach 
of  such  condition,  in  the  absence  of  an  equi- 
table showing  to  excuse  his  default.  None 
is  here  even  attempted  to  be  made. 

It  follows  that  the  judgment  and  order 
should  he  reversed,  and  the  cause  remanded, 
and  it  is  ordered  accordingly. 

We  concur:  McFarland,  J.;  Templet  J. 

Harrison,  J.,  concurring: 

I  concur  in  reversing  the  judgment  and 
order  appealed  from  upon  the  following 
grounds : 

The  plaintiff  and  the  defendant  entered 
into  a  written  agreement  February  21,  1891, 
wherebv  the  defendant  agreed  that  "in  con- 
sideration of,  subject  to,  and  upon  the  full 
and  duo  performance  of  the  covenants  and 
agreements  on  the  part  of  the  party  of  the 
second  part  hereinbefore  contained,"  it  would 
convey  to  the  plaintiff  a  certain  tract  of 
land;  and  whereby  the  plaintiff,  in  consid- 
eration of  said  agreement,  agreed  to  pay  to 
the  defendant  the  sum  ol  $626,  as  follows: 
$125  upon  the  execution  and  delivery  of  the 
agreement,  $125  on  or  before  the  2l8t  day  of 
February,  1892,  and  $125  on  or  before  the 
21st  day  of  each  succeeding  February,  the 
last  of  said  payments  to  be  made  on  or  before 
the  2l8t  day  of  February,  1895,  with  interest 
at  the  rate  of  6  per  cent  payable  annually  on 
the  2l8t  day  of  February  of  each  year  on 
each  and  all  deferred  payments.  The  agree- 
ment aliao  contained  the  following  provi- 
sions: "It  is  expressly  understood  and 
agreed  between  the  parties  hereto  that  in  all 
matters  and  things  hereunder  to  be  done,  and 
all  payments  hereunder  to  be  made,  time 
is  and  shall  be  of  the  very  essence  of 
this  agreement.  The  due  performance  of  all 
covenants  and  agreements  on  the  part  of  the 

Sarty  of  the  second  part  is  a  condition  prece- 
ent,  whereon  depends  the  performance  of  the 
agreements  on  the  part  of  the  party  of  the 
first  part.  In  the  event  of  a  failure  of 
the  party  of  the  second  part  to  comply  with 
the  covenants  and  agreements,  or  any  there- 
of, on  his  part  entered  into,  the  party  of  the 
first  part  shall  be  released  from  all  obliga- 
tions in  law  or  in  equity  to  transfer  and  con- 
vey said  properties,  or  any  thereof,  and  the 
Bald  party  of  the  second  part  shall  forfeit 
all  rights  under  this  agreement,  and  all 
rights  to  any  and  all  moneys  which  he  shall 
theretofore  have  paid  hereunder,  as  liqui- 
dated damages  for  such  default,  and  not  as 
a  penalty."  Other  provisions,  not  necesRary 
to  be  considered  herein,  are  also  found  in 
the  agreement.  At  the  execution  of  the  in- 
Btrument  the  plaintiff  paid  to  the  defendant 
the  sum  of  $125  therein  provided  for,  and 
on  February  21,  1892,  paid  the  further  sum 
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of  $125,  toffether  with  $7.50  for  interests  No 
other  instalment  of  the  purchase  price  ol  the 
land, , or  interest  thereon,  was  paid.  The 
plaintiff  did  not  enter  into  possession  of  the 
land.  August  9,  1895,  the  plaintiff  tendered 
to  the  defendant  the  full  amount  then  unpaid 
upon  the  said  agreement,  and  demanded  a 
conveyance  of  the  land,  tendering  at  the  same 
time  a  deed  for  execution  proper  in  form. 
The  defendant  refused  to  make  the  deed,  and 
thereupon  the  plaintiff  brought  the  present 
action  to  recover  the  money  which  he  had 
paid  to  the  defendant  under  the  provisions 
of  the  contract.  Judement  was  rendered  in 
favor  of  the  plaintiff  as  prayed  for  in  his 
complaint,  from  which  the  defendant  has  ap- 
pealed. 

Under  the  agreement  between  the  plain- 
tiff and  the  defendant  neither  could  main- 
tain an  action  thereon  against  the  other 
without  having  performed  all  of  the  condi- 
tions previously  to  be  performed  by  himself. 
The  plaintiff  could  not  maintain  an  action 
for  a  conveyance  of  the  land  until  he  had 
paid  or  tendered  the  money  which  he  was 
to  pay  therefor.  By  the  terms  of  the  agree- 
ment he  agreed  to  pay  certain  instalments 
of  the  purchase  price  at  designated  times, 
and  although  the  defendant  could  have 
brought  an  action  for  each  of  these  instal- 
ments except  the  last,  at  its  maturity,  with- 
out tendering  a  conveyance,  yet,  if  it  failed 
to  bring  such  action  until  after  the  maturity 
of  the  last  instalment,  it  could  not  maintain 
an  action  therefor  without  a  previous  tender 
of  the  conveyance.  McCroskey  ▼•  Ladd,  96 
Cal.  455.  Kach  of  the  parties  to  the  con- 
tract had  the  right  to  compel  the  other  to 
comply  with  its  terms,  and  any  action  of  this 
nature  would  be  an  action  upon  the  con- 
tract, and  to  enforce  it  according  to  its 
terms.  A  contract  for  the  purchase  and  sale 
of  real  estate  does  not  differ  from  any  other 
contract  so  far  as  the  rights  of  the  parties 
under  its  terms  are  affected.  Parties  have 
the  right  to  make  their  contracts  in  such 
form  and  with  such  terms  as  they  desire, 
and  it  is  the  function  of  courts  to  construe 
and  enforce  them  as  they  have  been  made  by 
the  parties.  Each  has  the  right  to  the  en- 
forcement of  the  obligations  of  the  other,  and 
neither  can  free  himself  from  his  obligation 
against  the  will  of  the  other,  so  long  as  the 
contract  remains  in  force.  Whether  the  ac- 
tion be  to  enforce  the  contract  or  to  recover 
damages  for  its  breach,  it  is  incumbent  upon 
the  plaintiff  in  such  action  to  show  a  per- 
formance on  his  part  of  all  the  acts  required 
to  be  performed  by  him  before  he  can  call 
upon  tne  other  to  comply  with  his  part  of 
the  agreement,  or  respond  in  damages  for  a 
failure  so  to  do.  Eaeton  v.  Montgomery,  90 
Cal.  307. 

There  have  been  many  cases  before  this 
court  involving  the  rights  of  parties  to 
agreements  for  the  sale  and  purchase  of  real 
estate,  in  which  it  has  been  held  that  after 
the  parties  have  rescinded  the  agreement,  or 
mutually  agreed  to  abandon  it,  the  vendee 
may  recover  the  money  which  he  had  paid 
in  part  performance  of  his  contract  {Dretc 
V.  Pedlar,  87  Cal.  443;  Phelps  v.  Broum,  95 
Cal.  572;   Shively  v.  Semi-Tropie  Land  ^ 
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W.  Co.  99  Cal.  259)  ;  but  it  has  never  been 
held  that  while  the  contract  was  insisted 
upon  by  the  vendor,  and  he  had  done  no  act 
by  which  it  might  be  contended  that  he  had 
abandoned  the  contract,  or  was  in  any  re- 
spect in  default,  the  vendee  could  recover  the 
money  paid  by  him  in  part  performance  of 
the  contract.  On  the  contrary,  it  has  been 
held  that  the  vendee,  who  was  himself  in 
default  in  the  payment  of  a  portion  of  the 
money,  could  not,  against  the  will  of  the 
vendor,  repudiate  the  contract,  and  recover 
the  portion  already  paid.  Bradford  v.  Park- 
hurst,  96  Cal.  102;  Joyce  v.  Shafer,  97  Cal. 
335;  Garherino  v.  Roberts,  109  Cal.  125.  In 
the  present  case  tbe  parties  have  made  their 
agreement  in  clear  and  definite  terms.  The 
plaintiff  agreed  with  the  defendant  that  he 
would  pay  to  it  certain  sums  of  money  at 
certain  times,  and  the  agreement  of  the  de- 
feiidant  is  equally  explicit  and  clear  that  in 
consideration  of  the  full  and  due  perform- 
ance of  the  agreements  on  the  part  of  the 
plaintiff  it  would  execute  to  him  a  convey- 
ance of  the  land.  That  there  might  be  no 
misunderstanding  of  these  respective  obliga- 
tions, they  further  declared  that  it  was  ex- 
.pressly  understood  and  agreed  between  them 
that  in  all  matters  and  things  to  be  done, 
and  all  payments  to  be  made,  by  virtue  of 
the  contract,  ''time  shall  be  of  the  very  es- 
sence of  this  agreement;"  and,  further,  that 
the  due  performance  of  all  covenants  and 
agreements  on  the  part  of  the  plaintiff  was 
a  condition  precedent  to  the  obligation  of  the 
defendant  to  perform  its  agreement.  The 
plaintiff  does  not  claim  that  he  performed 
nis  covenants  and  agreements  according  to 
the  terms  of  the  contract,  but  by  express  al- 
legation !«hows  that  he  aid  not  do  so;  nor 
does  he  offer  any  excuse  for  their  nonper- 
formance. Neither  does  he  allege  nor  con- 
tend that  the  defendant  has  violated  any  of 
the  obligations  assumed  by  it  under  the  con- 
tract. l)y  the  terms  of  the  agreement  the 
defendant  was  not  required  to  make  the  con- 
veyance except  upon  the  full  payment  of  the 
purchase  price  by  the  2T8t  of  February,  1895, 
and  it  is  not  alleged  in  the  complaint  that 
such  purchase  price  was  then  paid,  or  that 
it  was  tendered  until  many  months  thereaft- 
er. The  plaintiff  could  not  maintain  an  ac- 
tion against  the  defendant  to  recover  the 
money  paid  by  him,  unless  there  had  been 
a  breach  of  the  contract  by  the  defendant; 
and  the  defendant  was  not  guilty  of  a  breach 


of  its  obligation  by  failing  to  execute  the 
'conveyance,  when- the  plaintiff  was  himself 
in  default,  or  by  refusing  to  comply  with  the 
demand  of  the  plaintiff  made  many  months 
after  he  had  lost  his  right  to  the  enforcement 
of  the  contract.  Section  1490,  Civ.  Code, 
provides:  "Where  an  obligation  fixes  a 
time  for  its  performance,  an  offer  of  perform- 
ance must  be  made  at  that  time,  within  rea- 
sonable hours,  and  not  before  nor  after- 
wards.** The  time  for  the  performance  of 
the  obligation  by  the  plaintiff  was  fixed  by 
the  contract,  and  under  the  provisions  of  this 
section  he  was  required  to  perform  his  con- 
tract at  that  time,  and  not  before  or  after* 
wards.  As  the  contract  also  declared  that 
time  was  of  the  essence  of  the  obligation,  the 
provisions  of  fi  1492,  Civil  Code,  are  inap- 
plicable, and  the  offer  of  performance  subse- 
quent to  the  time  fixed  by  the  contract  was 
unavailing. 

The  provision  that  in  case  of  default  by 
the  plaintiff  to  comi)ly  with  his  agreement 
he  should  forfeit  his  right  to  whatever 
moneys  he  might  theretofore  have  paid,  and 
that  the  defendant  should  be  released  from 
all  obligation  to  convey  the  property,  was 
but  a  declaration  in  express  terms  of  what 
would  have  been  the  l^al  rights  of  the  par- 
ties without  such  provision.  The  plaintiff 
had  agreed  to  pay  the  money  to  the  defend- 
ant as  a  condition  precedent  to  his  right  to 
demand  a  coiiveyanoe  of  the  land,  and  as  the 
consideration  for  the  defendant's  agreement 
to  make  the  conveyance,  and  he  could  not^ 
by  his  mere  default,  become  entitled  to  re- 
posRcss  himself  of  the  money  which  he  had 
paid  imder  this  express  agreement.  Whether 
the  money  thus  paid  was  styled  by  the  par- 
ties as  penalty,  or  forfeiture,  or  liquidated 
damages,  is  immaterial.  This  provision  waa 
not  an  executory  agreement  for  "damage  to 
be  paid  or  compensation  to  be  made  for  the 
breach  of  an  obligation,"  for  which  provision 
is  made  in  If  1670,  Civil  Code,  but  the  money 
therein  referred  to  was  money  that  had  been 
paid  by  the  plaintiff  in  discharge  of  an  obli- 
gation which  he  had  assumed,  and  the  right 
of  the  defendant  to  receive  and  retain  it  was 
not  impaired  by  the  terms  in  which  it  was 
styled  in  the  agreement. 


J. 


We  concur:     Qarontte»  J.;  Van  Fleet,. 


Rehearing  denied* 
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Flora  A.  DEEDS  et  al,,  Appta^ 

V, 

John  STRODE,  Reapt. 

( Idaho ) 

^PlAlntllly  a  married  woman,  bavlny  a 

^Headnote  by  Hustow,  J. 


hanband  from  -wliom  sbe  liad  nevei^ 
been  la-vrfnlly  divorced,  married  defend- 
ant. The  latter  marriage  having  been  de- 
clared null  and  void,  plaintiff  brings  action 
to  recover  damages  from  defendant  for  In- 
juries alleged  to  have  been  received  by  her 
from  defendant  while  they  were  cohabiting 
together,  by  reason  of  the  defendant's  having 
Inoculated  her  with  a  venereal  disease.  Held, 
that,   it  not  appearing  that  defendant  had 


Note. — For  right  of  action  growing  out  of  co- 
habitation under  void  marriage,  see  Morrill  y. 
Palmer  (Vt.)  33  L.  R.  A.  411,  and  note;  also 
Payne's  Appeal  (Conn.)  33  I«.  B.  A.  418. 
43  L.  R.  A. 


As  to  divorce  or  annulment  of  marriage  be- 
cause of  venereal  disease,  see  Smith  v.  Smith 
(Mass.)  41  L.  R.  A.  800:  and  McMahen  v.  Mc« 
Mahen  (Pa.)  41  L.  R.  A.  802. 
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Daa, 


Indaoed  plaintiff  to  enter  Into  marital  rela- 
tions with  him  by  any  fraud,  deceit,  or  mis- 
representation, no  recoTery  could  be  had. 

(December  14,  1808.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Ada  County  in 
favor  of  defendant  in  an  action  broueht  to 
recover  damages  for  the  communication  to 
the  female  plaintiff  of  a  venereal  diaease 
^'hile  she  was  living  with  defendant  as  his 
wife.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hawley  A  Pnokett  and  E.  J. 
Dookery  for  appellants. 

Mr.  W.  E.  Borah,  for  respondent: 

If  plaintiff  could  be  treated  as  the  wife 
of  the  defendant  for  the  purposes  of  action, 
she  could  not  have  cause  of  action  against 
her  husband  for  tort. 

Bandfield  v.  Bandfield  (Mich.)  40  L.  R.  A. 
757;  Abbott  v.  Abbott,  67  Me.  304,  24  Am. 
Eep.  27;  Peters  v.  Peters,  42  Iowa,  182; 
Freethy  v.  Freethy,  42  Barb.  641 ;  Btate  v. 
OUver,  70  N.  C.  60;  Cooley,  Torts,  2d  ed.  p. 
216;  Nickerson  v.  Nickerson,  65  Tex.  283. 

The  plaintiff  was  not  the  wife  of  Strode, 
l>ut  was  another  nian*s  wife,  and  received  al- 
leged injuries  or  damages  by  reason  of  her 
criminal  relations  with  a  man  not  her  hus- 
band. 

Under  our  statute  the  plaintiff  Flora  A. 
Deeds  was  guilty  of  bicamy  at  all  times 
while  she  was  living  with  Strode,  and  could 
l^ave  been  convicted  as  a  bigamist;  in  other 
words,  she  was  living  in  open  violation  of 
law. 

Idaho  Hev.  Stat.  81  6805,  6800;  Davis  v. 
Oom.  13  Bush,  318. 

•  Ko  man  can  make  his  own  misconduct  the 
^ound  for  an  action  in  his  own  favor. 

Cooley,  Torts,  2d  ed.  p.  167 ;  Hall  v.  Cop- 
pell,  7  Wall.  544,  19  L.  ed.  244;  Holt  v. 
<3r€en,  73  Pa.  198,  13  Am.  Rep.  737 ;  Spald- 
iny  V.  Odkes,  42  Vt.  343;  Percy  v.  Clary,  32 
Md.  245;  Wallace  v.  Cannon^  38  Ga.  199,  95 
Am.  Dec.  385;  Barrow  v.  Landry,  15  La. 
Ann.  681,  77  Am.  Dec.  199;  Brown  v.  Tut- 
tie,  SO  Me.  162;  Swires  v.  Parson,  5  Watts 
•&  S.  357 ;  Lyons  v.  Desotelle,  124  Mass.  389 ; 
McOrath  v.  Merwin,  112  Mass.  467,  17  Am. 
Rep.  119;  Beach,  Contrib.  Neg.  §|  3,  4,  pp. 
7,9,15,  26;  Churchill  v.  Holt,  131  Mass. 
«8,  41  Am.  Rep.  191;  Greenhood,  Pub.  Pol. 
p.  1 ;  Jetter  v.  New  York  d  H.  R.  Co.  2  Abb. 
A  pp.  Dec.  464;  Miller  v.  Ammon,  145  U.  S. 
421,  36  L.  ed.  769;  Chateau  v,  tiinglay  114 
Cal.  91,  33  L.  R.  A.  750;  Monison  v.  Ben- 
f^ett,  52  Pac.  563;  Bartle  v.  tJutt,  4  Pet.  184, 
7  L.  ed.  825. 

The  same  principle  which  we  invoke  in 
this  case  is  involved  in  a  case  of  seduction, 
wherein  it  is  universally  held  that  as  a 
in  Oman  is  particeps  criminis  to  the  wrong, 
-she  cannot  recover. 

Woodward  v.  Anderson,  9  Bunh,  624;  3 
Sutherland,  Damages,  p.  737;  Hartley  v. 
Fichtmyer,  4  N.  Y.  38,  53  Am.  Dec.  347; 
Weaver  v.  Bacherl,  2  Pa.  St.  80,  44  Am.  Dec. 
169;  Freer  v.  Cameron,  4  Rich.  L.  228,  55 
Am.  Dec.  663;  Cline  v.  Templeion,  78  Ky. 
Z50;  Hamilton  v.  Lomax.  26  Barb.  615; 
Paul  V.  Frazier,  3  Mass.  71,  3  Am.  Dec.  95. 

43  L.  R.  A. 


Plaintiff  and  Strode  stood  in  the  same  re- 
lation as  if  they  had  never  been  married; 
their  assumed  marriage  would  not  have  even 
protected  them  from  criminal  prosecution 
for  bigamy  or  adultery. 

State  v.  Whitoomb,  52  Iowa,  85,  36  Am. 
Rep.  258;  Carpetiter  v.  Smith,  24  Iowa,  200; 
Camstock  y.  Adams,  23  Kan.  513,  33  Am. 
Rep.  191;  Stewart,  Marr.  &  Div.  f  46; 
Smith  V.  Smith,  13  Gray,  209;  Whitcomb  ▼. 
Whitoomb,  46  Iowa,  444;  Adatns  v.  Adams, 
51  N.  H.  388,  12  Am.  Rep.  134;  Johnson  v. 
Coleman,  23  Wis.  462,  99  Am.  Dec.  193; 
Crouch  V.  Crouch,  30  Wis.  667;  Yorke  v. 
Yorke,  3  N.  D.  343. 

Huston,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  brought  by 
the  plaintiffs,  husband  and  wife,  against 
the  defendant.  A  demurrer  was  interposed 
bv  the  defendant  to  the  complaint  of  the 
plaintiff  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  demurrer  was  sus- 
tained, and  from  the  judgment  entered  there- 
on this  appeal  is  taken. 

This  action  is  brought  by  and  for  the  ben- 
efit of  the  plaintiff  Flora  A.  Deeds.  The 
complaint  states  that  said  Flora  A.  and  her 
said  husband  '*have,  by  mutual  agreement 
and  understanding,  lived  separate  and  apart 
from  each  other  for  more  than  yeven  years 
lust  past,"  and  "that  plaintiff  Rufus  M. 
Deeds  is  made  a  party  hereto  by  reason  of 
his  being  the  husband  of  the  plaintiff  Flora 
A.  Deeds,  and  for  that  reason  only."  The 
complaint  further  states  that  in  the  year 
]8pO,  at  the  town  of  Eugene,  in  the  state  of 
Oreson,  plaintiff  Flora  A.  Deeds  and  her 
said  husband  Rufus  M.  separated,  and  have 
since  that  time  lived  separate  and  apart 
from  each  other;  that  in  February,  1892,  the 

Slain  tiff  Flora  A.  Deeds  commenced  suit  in  the 
i strict  court  for  Ada  county,  Idaho,  against 
her  said  husband  to  procure  a  divorce;  that 
such  proceedings  were  had  in  said  suit  that 
on  the  22d  day  of  December,  1892,  a  judg- 
ment and  decree  were  entered  in  said  court 
pretending  to  grant  a  decree  of  divorce  to 
said  plaintiff  Flora  A.  Deeds  from  the  said 
Rufus  M.  Deeds;  that  on  the  3 1st  day  of 
October,  1893,  at  Boisi^  City,  in  Ada  county, 
Idaho,  the  plaintiff  Flora  A.  Deeds,  believ- 
ing, by  reason  of  the  judgment  and  decree 
hereinbefore  referred  to,  that  she  was  a  sin- 
gle woman,  and  no  longer  the  wife  of  the 
plaintiff  Rufus  M.  Deeds,  at  the  solicita- 
tion and  request  of  the  defendant  assented 
to  a  marriage  ceremony  being  performed  be- 
tween them,  and  they  were  at  said  time  and 
place  married,  and  from  that  time,  and  at 
all  times  until  the  26th  day  of  February, 
1897,  lived  together  in  Ada  county  as  hus- 
band and  wife ;  that  on  the  14th  day  of  May, 
1897,  the  plaintiff  Flora  A.  Deeds,  still  be- 
lieving she  was  the  wife  of  defendant,  and 
that  the  decree  and  judgment  hereinbefore 
referred  to  granting  a  divorce  from  her  said 
husband  Rufus  M.  Deeds  was  in  full  force 
and  effect,  commenced  in  the  district  court 
for  Ada  county,  Idaho,  an  action  for  divorce 
against  the  defendant  herein,  alleging  as  the 
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basis  and  grounds  of  said  divorce  cruel  and 
inhiunan  treatment  on  his  part.  Defendant 
filed  a  cross  complaint  in  said  action,  alleg- 
ing that  the  marriage  between  himself  and 
the  said  plaintiff  Flora  A.  Deeds  was  null 
and  void,  among  other  things,  because  the 
court,  in  granting  the  divorce  between  her- 
self and  plaintiff  Rufus  M.  Deeds,  had  no 
jurisdiction  to  make  or  enter  such  judgment 
and  decree;  whereupon,  and  on  the  29tn  day 
of  November,  1S97,  and  after  said  cause  had 
been  heard  and  determined  in  said  district 
court,  said  court  rendered  its  judgment,  de- 
ciding, among  other  things,  that  the  judg- 
ment and  decree  in  said  cause  of  Deeas 
against  Deeds  was  null  and  void,  and  appeal 
from  said  judgment  of  the  district  court  to 
the  supreme  court  of  the  state  of  Idaho  was 
taken  by  said  Flora  A.  Deedjs,  and  the  said 
judgment  and  decree  of  the  district  court 
was  by  said  supreme  court  affirmed  (52  Pac. 
161);  that  while  the  plaintiff  Flora  A. 
Deeds  was  living  with  the  defendant  as  his 
wife  aforesaid,  and  believing  herself  to  be  his 
wife  as  aforesaid,  and  in  the  month  of  May, 
1S95,  in  Ada  county,  state  of  Idaho,  the  de- 
fendant, without  fault  of  said  plaintiff,  and 
ivithout  her  knowledge,  connivance,  privity, 
or  consent,  became  affected  with  a  certain 
loathsome  and  infectious  disease,  commonly 
and  generally  known  as  gonorrhea,  and  com- 
municated said  disease  to  plaintiff,  and  in- 
fected her  therewith.  The  complaint  then 
goes  on  to  elaborate  the  sufferings  of  plain- 
tiff by  reason  of  said  disease,  and  the  neg- 
lect and  ill  treatment  of  her  by  the  defind- 
ant,  and  closes  with  a  demand  for  damages 
in  the  sum  of  $25,000. 

It  does  not  appear  that  the  defendant  in 
any  way  misled  the  plaitftiff,  that  he  made 
any  false  representations  to  her,  or  practised 
any  fraud  upon  her,  to  induce  tier  to  enter 
into  the  marriage  relation  with  him.  If 
there  was  fraud  or  deceit  practised  in  bring- 
ing about  the  relation,  it  was  presumably, 
under  the  statements  in  her  complaint,  at- 
tributable to  the  plaintiff.  She  was  the  in- 
capacitated party.  It  was  by  her  procura- 
tion— upon  her  motion — that  the  pretended 
divorce  from  Deeds,  her  former  husband,  had 
been  procured.  She  was  in  a  position  to 
know,  and  is  presumed  to  know,  whether  that 
divorce  was  legal  or  not;  whereas  the  de- 
fendant cannot  be  presumed  to  have  any 
knowledge  or  information  upon  that  subject. 
There  is  no  allegation  in  the  complaint  that 
defendant  knew  of  the  existence  of  the  di- 
vorce in  Deeds  against  Deeds.  The  plain- 
tiff, holding  herself  out  as  one  capacitated 
and  qualified  to  enter  into  the  niarriage  re- 
lation, accepted  the  {Jit^posals  of  the  defend- 
ant to,  and  did,  enter  into  such  relations 
with  him.  Her  act  was  at  least  a  fraud  up- 
on the  defendant.  Plaintiff  claims  that  by, 
through,  and  in  consequence  of  said  rela- 
tions she  has  been  damaged,  and  asks  the 
court  to  award  her  compensation  for  such 
dnmage.  We  know  of  no  principle  of  law  or 
equity  which  will  support  this  contention. 
Appellants'  counsel  cite  2  Nelson,  Div.  &, 
Sep.  ^  1023.  The  language  there  used  is 
a*  follows;  "The  woman  is  relirved  of  her 
incapacity  to  sue  and  be  sued.     She  may  sue 
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the  man  who  has  entrapped  her  into  a  void 
marriage,  and  compel  him  to  account  for 
rents  and  profits  of  property  he  took  under 
such  niarriage.  Where  a  woman  is  induced 
bv  fraud  and  deceit  to  enter  into  a  void  mar- 
riage, she  may  recover  damages  for  such  tort 
without  first  having  the  marriage  annulled.'' 
This  may  be  accepted  as  a  correct  statement 
of  the  law;  but  how  is  it  made  applicable 
to  the  case  made  by  the  record  under  con- 
bideration?  The  plaintiff  has  undoubtedly 
the  right  to  sue  and  be  sued,  but  to  avail 
herself  of  that  right  she  must,  like  every 
other  person,  have  a  cause  of  action.  There 
is  no  question  of  property  rights  involved 
in  this  case.  It  is  not  claimed  that  the 
plaintiff  brought  to  the  community  any  es- 
tate or  property  whatever,  or  that  the  de- 
fendant derived  any  pecuniary  benefit  from 
said  relation.  The  complaint  alleges  that 
the  defendant  is  the  owner  and  possessed  of 
property  of  the  value  of  $150,000.  It  is  not 
claimed  or  pretended  that  the  plaintiff  was 
"induced  b^  fraud  and  deceit  to  enter  into  a 
void  marriage."  The  case  of  McDonald  v. 
Fleming,  12  B.  Mon.  285,  cited  in  note  to  S 
1023  of  Nelson  on  Divorce  and  Separation, 
was  one  in  which  the  parties,  after  having 
cohabited  together  as  husband  and  wife  for 
several  years,  separated,  and  the  woman 
brought  action  to  recover  for  her  services 
during  the  time  of  such  cohabitation,  and 
also  lor  money  advanced  bv  her  to  the  de- 
fendant for  the  purchase  of  certain  real  es- 
tate. The  court  held  that,  while  she  could 
not  recover  for  services,  she  might  for  the 
money  advanced,  and  so  decreed.  The  par- 
ties in  that  case  were  in  pari  delicto,  Wnile 
this  decision  supports  the  text  in  Nelson,  it 
has  no  application  to  the  facts  in  the  case 
at  bar.  Blossom  v.  Barrett,  37  ^.  Y.  434,  97 
Am.  Dec.  747,  cited  by  appellants  in  their 
brief,  was  an  action  "brought  [by  the  plain- 
tiff] to  recover  damages  of  the  defendant  for 
fraudulently  inducing  the  plaintiff  to  marry 
the  defendant,  and  to  cohabit  with  him,  he 
having  another  wife  living  from  whom  he 
was  not  lawfully  divorced,  and  the  defendant 
being  at  the  time  incapacitated  to  marry  any 
one  while  his  prior  wife  was  living."  The 
plaintiff's  right  to  recover  in  that  case  was 
based  upon  the  fraud  of  the  defendant.  It 
could  not  be  considered  an  authority  in  sup- 
port of  the  contention  of  the  plaintiff  in  this 
case.  In  Rohhins  v.  Potter,  98  Mass.  532, 
cited'  by  appellants,  the  plaintiff  sued  to  re- 
cover  money  advanced  to  defendant  by  her 
while  they  were  living  together  as  husband 
md  wife  under  a  marriage  which  both  par- 
ties knew  to  be  void.  The  court  in  that  case 
lield,  in  substance,  that  while  the  plaintiff 
would  not  be  allowed  to  recover  for  services 
rendered  to  defendant  during  the  existence 
of  the  illegal  relation  between  them,  still 
^he  could  recover  for  money  loaned  defend- 
»nt  during  that  period,  and  which  he  had 
pxpressly  contracted  to  pay.  Cooper  v. 
Cooper,  147  Mass.  370,  cited  by  appellants, 
was  an  action  for  services, — ^held  no  recovery 
could  be  had.  The  case  of  Biggins  v.  Breen, 
n  Mo.  497,  is  not  in  point, — another  case  of 
fraud  by  defendant.  We  have  examined 
carefully  all  of  the  cases  cited  by  counsel, 
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and  have  found  not  one  which  supports,  even 
b}  implication,  the  contention  of  appellants. 
Cooley,  Torts,  p.  279,  has,  under  the  head 
of  "Fraudulent  Marriage,"  the  following: 
"A  very  serious  wrong  may  be  accomplished 
by  inducing  anyone  through  misrepresenta- 
tion and  fraud,  to  enter  into  an  illegal  mar- 
riage. .  .  .  The  tort  in  such  a  case  con- 
sists in  the  fraud  accomplished,  to  the  wo- 
man's serious,  and  perhaps  permanent,  in- 
jury." Counsel  for  appellants  insist  that, 
the  injury  of  which  plaintiff  complains  hav- 
ing been  the  result  of  the  wrongful  act  of 
defendant,  plaintiff  should  be  entitled  to  re- 
cover therefor,  the  same  as  though  defend- 
ant had  assaulted  or  poisoned  her.  We  do 
not   recognize   the  parallel   contended   for. 


The  injury  complained  of  in  this  case  could 
scarcely  have  arisen  but  for  the  illegal  rela- 
tions existing  between  the  parties,  and  such 
relations  were  entered  into  voluntarily  by 
plaintiff,  and  were  not  induced  by  any  fraud 
or  misrepresentation  on  the  pare  of  the  de- 
fendant; and  the  plaintiff's  incapacity  to 
enter  into  marriage  relations  constituted 
the  illegality.  The  injury  was  consequent 
upon  her  own  illegal  act,  and  vte  know  of 
no  principle  of  law  authorizing  recovery  for 
injuries  in  such  a  case. 

Judgment  of  the  District  Court  affirmed, 
with  coats  to  respondent, 

Sullivan,  Ch.  J.,  and  Quarles,  J.,  con- 
cur* 
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ILLINOIS    CENTRAL   RAILROAD    COM- 
PANY, Appt,, 

V. 

Emma  BEEBE,  Admrx.,  etc.,  of  Charles  I. 
Beebe,  Deceased. 

(174  111.  13.) 

1.  Refusal  to  take  tlie  case  from  the 
Jury  Is  not  error  If  there  is  evidence  tending 
to  support  the  cause  of  action  set  op  in  the 
declaration. 

a.  Failure  of  a  railroad  company  to 
liave  a  ffood,  substantial,  and  safe 
track  for  Its  trains,  or  to  see  that  Its  trains 
are  properly  managed,  will  render  it  liable  for 
an  injury  to  a  passenger  therefrom. 

3.  A  passenarer  la^wfully  on  a  freiarkt 
train,  who  in  the  exercise  of  due  care  arises 
when  the  train  comes  to  a  standstill 
either  to  leave  the  train  or  to  feed  stock 
which  his  contract  requires  him  to  do,  may  re- 
cover from  the  carrier  for  injuries  caused  by 
a  sudden  start  or  unusual  Jerking  of  the 
train. 

i.  A  fttocko-wner  on  a  freifflit  train,  un- 
der a  contract  to  care  for  his  stock  but  to  ride 
In  the  caboose,  will  not  be  negligent  in  remain- 
ing In  the  stock  car  if  before  he  has  finished 
attending  to  the  stock  the  train  starts  and 
proceeds  upon  its  Journey. 

5.  A  carrier  cannot  contract  for  relief 
from  liability  for  Injuries  to  a  passenger  pay- 
ing fare,  caused  by  its  own  negligence. 

6.  A  sliipper  traveling  on  a  freiarlit  car 
with  the  consent  of  the  carrier,  to  care  for 
his  stock,  is  regarded  as  a  paying  passenger. 

7.  The  law  of  the  state  in  fvhich  a  con- 
tract for  carrlaare  Is  made  controls  as 
to  Its  nature,  Interpretation,  and  elfect  If  It 
is  entire  and  Indivisible,  although  It  is  to  be 
performed  partly  in  that  state  and  partly  In 
another. 

8.  If  the  trial  court  sustains  the  ob- 
jection of  the  losinflT  party  to  remarks 
by  tlie  opposing  counsel  in  argument  to  the 
Jury,  he  cannot  complain  on  appeal  that  they 


Note. — On  the  question  of  the  risk  assumed 
by  a  passenger  on  a  freight  train,  see  note  to 
Ohio  Valley  R.  Co.  v.  Watson  (Ky.)  19  L.  R.  A. 
810. 

AS  to  the  rights  of  a  person  riding  on  a  pass, 
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were  not  ruled  out  If  he  did  not  ask  that  they 
should  be. 

(June  18,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  CJourt,  Third  District,  af- 
firming a  judgment  of  the  Circuit  Court  far 
McLean  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intes- 
tate.   Affirmed. 

Statement  by  Magmder,  J.: 

This  is  an  action  on  the  case  brought  by 
a})pellee  against  appellant  for  alleged  negli- 
gence in  causing  the  death  of  her  intestate, 
a  he  jury  found  th?  issues  for  the  plaintiff, 
assessing  her  damages  at  $5,000.  A  new 
trial  was  denied,  and  judgment  was  rendered 
on  the  verdict.  Upon  appeal  to  the  appel- 
late court  this  judgment  has  been  affirmed, 
and  the  present  appeal  is  proseruted  from 
such  judgment  of  affirmance.  The  facts  out 
of  which  the  questions  involved  arise  are  sub- 
stantially as  follows:  On  April  15,  1894, 
the  appellee's  intestate,  Charles  I.  Beebe. 
who  lived  at  Webster  City,  Iowa,  chartered 
a  car  over  the  appellant's  railroad  from 
Webster  City,  Iowa,  to  West  Lebanon,  Indi- 
ana, and  placed  his  horses  (seven  in  number) 
in  one  end  of  the  car,  and  his  household 
goods  in  the  other  end  thereof,  to  be  carried 
to  West  Lebanon,  Indiana,  by  way  of  Dun- 
bar, Freeport,  Lasalle,  and  Wenona,  Illinois. 
Between  the  doors  of  the  car  were  two  bar- 
rels of  water,  and  hay  and  oats  and  boxes. 
The  train,  of  which  the  car  chartered  by 
the  deceased  was  a  ja^-rt,  was  a  through 
freight  train,  which  left  Webster  City,  about 
7  o'clock  on  the  morning  of  said  16th  day  of 
April.  The  train  reached  Freeport,  Illinois, 
some  time  after  11  o'clock  in  the  night  of 
that  day.  The  car  in  question  was  then  put 
into  another  train  going  south,  and  was  the 
seventh  car  from  the  engine.  The  train  leav- 


see  note  to  Muldoon  v.  Seattle  City  R.  Co. 
(Wash.)  22  L.  R.  A.  794.  See  also  Meuer  T. 
Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.)  25  L.  R.  A. 
81 :  and  Davis  v.  Chicago,  M.  &  St.  P.  E.  Co. 
(WIs.J  33  L.  R.  A.  654. 
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ing  Freeport  reached  Lasalle  at  about  a 
quarter  past  5  o'clock  on  the  morning  of 
April  16,  and  there  stopped  to  change  en- 
gines. At  Lasalle,  Beebe  wateied  his  horses, 
with  the  consent  of  the  conductor,  and  pur- 
suant to  an  arrangement  with  him.  The 
horses  were  in  the  back  part  of  the  car,  with 
their  heads  to  the  east,  and  separated  from 
the  household  goods  by  a  plank  nailed  across 
the  car,  some  3  feet  above  the  floor.  The 
horse  next  to  the  plank  was  a  small  broncho 
j*ony,  which  had  been  used  for  family  driv- 
ing. On  account  of  the  way  in  which  the 
goods  were  loaded,  the  east  door  of  the  car 
could  not  be  opened.  The  deceased  was  as- 
sisted in  watering  his  stock  by  the  conduc- 
tor and  the  brakeman.  As  soon  as  the  last 
bucket  of  water  was  handed  up  to  the  de- 
ceased through  the  door  on  the  west  side  of 
the  car,  which  was  the  only  door  open,  the 
train  pulled  out, — ^Beebe  being  still  in  the 
car, — and  did  not  stop  again  until  it  reached 
Wenona,  20  miles  to  the  south.  The  train 
arrived  at  Wenona  a  little  after  6  o'clock 
on  the  morning  of  April  16.  At  Wenona 
the  appellant's  road  crossed  the  road  of  the 
Chicago  &  Alton  Railroad  Company  on  an 
up  grade.  As  the  train  pulled  down  over  the 
crossing  of  the  Chicago  &  Alton  Railroad,  it 
was  subjected  to  a  severe  and  violent  jerking 
and  jumping;  and  Beebe  who  had  remained 
'in  his  car  sdl  the  way  from  Lasalle,  fell  or 
was  thrown  out  of  the  west  door.  His  right 
foot  and  ankle  being  caught  under  the 
wheels,  were  crushed,  and  within  three  hours 
amputated  by  the  company's  local  surgeon. 
About  7  o'clock  in  the  evening  of  the  next 
day  he  died.  The  appellant  introduced  in 
evidence  a  certain  live-stock  contract  exe- 
cuted on  April  15,  1894,  between  the  de- 
ceased, Beebe,  as  shipper,  and  the  appellant, 
by  its  agent.  Certain  provisions  m  print 
precede  the  contract,  and  refer  to  the  contract 
as  one  to  be  executed  in  duplicate  by  the 
shipper  and  the  agent  of  the  company.  The 
provision  hereinafter  quoted  seems  to  be  a 
pert  of  the  preface  to  the  contract,  and  not 
of  the  contract  itself;  but,  as  both  parties 
treat  it  as  being  embodied  in  the  contract,  it 
is  here  set  forth  as  a  part  thereof.  The  pro- 
vision referred  to  is  as  follows:  "The  own- 
er will  feed,  water,  and  take  care  of  his  stock 
at  his  own  expense  and  risk.  Free  trans- 
portation will  oe  given  to  the  owner  or  his 
bona  fide  employees  in  charge  of  the  stock,  as 
per  current  instructions  given  to  agents.  Per- 
sons so  passed  will  be  conveyed  at  their  own 
risk  of  personal  injury  from  any  cause  what- 
ever, except  injuries  arising  from  gross  care- 
lessness of  the  company,  and  must  ride  in 
the  caboose  attached  to  the  train  conveying 
the  stock." 

Messrs.  Williams  ft  Capen  for  appel- 
lant. 

Messrs.  Titer  ft  Barry  and  A.  B.  Pa- 
▼idaon,  for  appellee: 

The  law  of  the  state  in  which  the  contract 
for  carrying  is  made  controls  as  to  its  na- 
ture, interpretation,  and  effect. 

Pennsylvania  Co.  v.  Fairchild,  69  111.  260 ; 
Milicaukee  d  St.  P,  R.  Co.  v.  SmitK  74  111. 
43  L.  R.  A* 


197;  Michigan  C.  R.  Co,  v.  Boyd,  91  111.  268; 
Rorer,  Inter-State  Law,  p.  68;  McDaniel  v. 
Chicago  d  N.  W.  R.  Co.  24  Iowa,  412;  Scud- 
der  V.  Union  Nat.  Bank,  91  U.  S.  406,  23  L. 
ed.  245;  Teal  v.  Walker,  111  U.  S.  242,  28 
L.  ed.  415;  Rue  v.  Missouri  P.  R.  Co.  74  Tex. 
474;  St.  Louis,  V.  d  T.  H.  R.  Co.  v.  Terre 
Haute  d  I.  R.  Co.  145  U.  S.393,  36  L.  ed.738; 
ArMedt  v.  Sutter,  30  111.  164. 

A  passenger  paying  fare  by  traveling  on  a 
pass  m  charge  of  his  6tock,when  he  pays  the 
regular  freight  for  transportation  of  his 
stock,  is  a  passenger  for  hire,  and  the  com- 
pany cannot  limit  its  liability  for  injury 
caused  by  its  negligence. 

Neto  York  C.  R.  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  ed.  627 ;  Grand  Trunk  R.  Co.  v. 
Stevens,  95  U.  S.  655,  24  L.  ed.  535;  Liver- 
pool d  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co. 
129  U.  S.  397,  32  L.  ed.  788;  Monroe  v.  The 
I'noa,  50  Fed.  Rep.  561 ;  Lewisohn  v.  "Na- 
tional 8.  S.  Co.  56  Fed.  Rep.  602 ;  Cleveland, 
P.  d  A.  R.  Co.  V.  Curran,  19  Ohio  St.  1,  2 
Am.  Rep.  362 ;  Lake  Shore  d  M.  S.  R.  Co.  v. 
Spangler,  44  Ohio  St.  471;  Indianapolis,  B. 
cG  W.  R.  Co.  V.  Beaver,  41  Ind.  493;  Ohio  d 
M.  R,  Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep. 
719;  Ohio  d  M.  R.  Co.  v.  Nickless,  71  Ind. 
271;  Pennsylvania  R.  Co.  v.  Henderson,  51 
Pa.  315;  Missouri  P.  R.  Co.  v.  Ivy,  71  Tex. 
409,  1  L.  R.  A.  500;  Maslin  v.  Baltimore  d 
0.  R.  Co.  14  W.  Va.  180,  35  Am.  Rep.  748; 
Little  Rock  d  Ft.  S.  R.  Co.  v.  Miles,  40  Ark. 
298,  48  Am.  Rep.  10;  Carroll  v.  Missouri  P. 
K.  Co.  88  Mo.  239,  57  Am.  Rep.  382;  Wahash 
R.  Co.  v.  Brown,  152  111.  484. 

Where  there  is  no  evidence  to  show  just 
what  the  intestate  was  doing  at  the  time  of 
the  injury,  for  the  purpose  of  showing  that 
he  was  in  the  exercise  of  ordinary  care,  it  is 
competent  to  show  what  his  habit's  were  as  to 
being  careful  and  cautious  for  his  own 
safety. 

Chicago,  R.  I.  d  P.  R.  Co.  v.  Clark,  108  111. 
113. 

The  stop  at  Lasalle  only  being  for  two  or 
three  minutes  Beebe  didn't  have  sufldcient 
time  within  which  to  get  out  of  the  car  and 
get  back  to  the  caboose  before  the  train 
pulled  out.  All  the  trainmen  knew  that  he 
v/as  in  the  car  at  the  time  the  tvain  pulled 
out. 

Florida  R.  d  Nav.  Co.  v.  Webster,  25  Fla. 
394;  Illinois  C.  R.  Co.  v.  O'Kcefe,  154  111. 
608. 

It  is  only  when  the  conclusion  of  negli- 
gence necessarily  results  from  the  statement 
ol  fact  that  the  court  can  be  called  upon  to 
say  to  the  jury  that  a  fact  establishes  negli- 
gence as  a  matter  of  law. 

Chicago  d  E.  I.  R.  Co.  v.  O'Connor,  119  111. 
586;  Tcrre  Haute  d  I.  R.  Co.  v.  Voelker,  129 
111.  540;  Lake  Shore  d  M.  S.  R.  Co.  v.  John- 
sen,  135  III.  647;  Chicago  d  A.  R.  Co.  v.  By- 
rum,  153  111.  137;  Chicago  d  A.  R.  Co.  v. 
Nelson,  153  III.  89. 

If  Beebe  was  properly  and  necessarily  in 
the  car  he  did  not  lose  his  rights  as  a  passen- 
ger, and  the  same  degree  of  care  was  due  him 
as  if  he  had  remained  in  the  calwose. 

Chicaffo  d  A.  R.  Co.  v.  Arnol,  144  111.  261, 
10  L.  R.  A.  313. 
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Magimder,  J.,  delivered  the  opinion  of 
the  court: 

1.  At  the  close  of  the  evidence  the  defend- 
ant presented  to  tlie  court  a  written  instruc- 
tion saying  to  the  jury  **that  there  is  no  evi- 
dence to  support  a  verdict  for  the  plaintiff, 
if  rendered  in  this  case,  and  you  are  accord- 
ingly instructed  to  return  a  verdict  for  the 
defendant/'  This  instruction  was  refused, 
and  its  refusal  is  assigned  as  error.  After 
a  cafeful  examination  of  the  case,  we  are  of 
the  opinion  that  there  was  evidence  tending 
to  support  the  cause  of  action  set  up  in  the 
declaration,  and  therefore  the  court  com- 
mitted no  error  in  refusing  to  take  the  case 
from  the  jury.  The  declaration  alleges,  in 
substance,  that,  the  train  having  oome  al- 
most to  a  standstill,  the  engineer,  negligent- 
ly, carelessly,  suddenly,  violently,  and  with- 
out warning,  started  the  engine  forward,  and 
thereby,  with  great  force  and  violence,  jerked 
the  car  in  which  the  deceased  was  a  passen- 
ger, by  means  of  which  he  was  thrown  down 
and  out  of  it,  and  received  the  injuries  from 
which  he  died.  One  of  the  questions  of  fact 
in  the  case  is  whether  or  not  there  was  any 
imusual  violence  in  the  jerking  or  bumping 
of  the  car,  l)eyond  that  which  is  inevitable  to 
freight  trains  under  the  circumstances  men- 
tioned in  the  statement  preceding  this  opin- 
ion. There  was  testimony  on  both  sides  of 
this  question.  Another  question  of  fact  was 
whether  the  death  of  appellee's  intestate  was 
caused  by  the  fall  from  the  car,  or  by  a  kick 
which  he  is  alleged  to  have  received  from  one 
of  the  horses  in  the  car.  There  is  testimony 
on  both  sides  of  this  question.  Another 
question  of  fact  was  whether  or  not  the  de- 
ceased was  guilty  of  contributory  negligence. 
X^pon  both  sides  of  this  question,  also,  there 
was  much  testimony.  Upon  all  these  mat- 
ters of  fact  the  jury  were  elaborately  in- 
structed; thirteen  instructions  having  been 
given  for  the  plaintiff,  and  eighteen  K>r  the 
defendant.  Six  of  the  inslructionr  given  for 
the  defendant  were  first  modified  by  the 
court  l)efore  they  were  given.  Six  others 
asked  by  the  defendant  were  refused.  The 
verdict  of  the  jury,  and  the  judgment  en- 
tered thereon  in  the  circuit  court,  and  the 
judgment  of  the  appellate  court  affirming 
the  judgment  of  the  circuit  court,  are  con- 
clusive upon  these  questions  of  fact,  so  far 
as  this  court  is  concerned.  It  is  the  duty  of 
a  railroad  company  to  have  a  good,  substan- 
tial, and  safe  road  track  for  the  use  of  its 
trains ;  and  it  is  also  its  duty  to  see  that  its 
trains  are  properly  managed.  When  a  pas- 
senger is  injured  from  a  failure  to  perform 
this  duty,  the  railroad  company  is  guilty  of 
negligence,  for  which  it  may  be  hela  respon- 
sible in  damages.  Where  a  passenger  is  law- 
fully upon  a  freight  train,  and  arises,  when 
the  train  comes  to  a  standstill,  either  for  the 
purpose  of  alighting  from  the  train,  or  for 
the  purpose  of  feeding  stock,  where  a  con- 
tract with  the  company  requires  him  to  do 
80.  and  is  injured  by  a  sudden  start  of  the 
train,  or  by  an  unusual  jerking  or  bumping 
of  the  train,  the  jury  will  be  justified  in  find- 
ing that  the  railroad  company  is  guilty  of 
negligence,  if  it  be  shown  that  the  plaintiff 
wad  in  the  exercise  of  ordinary  care  for  his 
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safety  at  the  time  of  the  injury.  Florida  R. 
Jc  Nav.  Co,  V.  Webster,  25  Fla.  304 ;  Chicago 
d  A,  R.  Co,  V.  Amol,  144  111.  261,  19  L.  R.  A. 
313.  It  is  claimed  that  the  deceased  was 
guilty  of  contributory  negli^nce,  upon  the 
alleged  ground  that  when  injured  he  was  In 
the  car  chartered  by  him,  where  his  horses 
and  household  goods  were,  instead  of  being 
in  the  caboose  attached  to  the  freight  train. 
Jt  is  true  that  the  contract  required  the  de- 
ceased to  ''ride  in  the  caboose  attached  to  the 
train  conveying  the  stock."  But  ihe  contract 
also  states  that  "the  owner  will  feed,  water, 
and  take  care  of  his  stock  at  his  own  expense 
and  risk."  The  contract  must  be  so  con- 
strued as  to  be  consistent  with  itself.  If  the 
deceased  was  obliged  ta  feed,  water,  and  take 
care  of  his  stock,  ne  had  the  right  to  go  into 
the  car  where  the  stock  was,  in  order  to  ful- 
fil this  obligation.  Counsel  for  appellant 
claim  that  while  the  train  was  in  motion  it 
was  the  duty  of  the  deceased  to  be  in  the  ca- 
boose, and  that  only  when  the  tr.ain  stopped 
did  he  have  any  right  to  go  to  his  own  car 
to  feed  and  water  his  stock.  The  evidence 
tends  to  show  that  when  the  train  stopped 
at  Lasalle  the  deceased  was  in  his  own  car, 
and  was  there  engaged  in  watering  his  stock, 
and  was  assisted  in  so  doing  by  the  conduc- 
tor and  brakeman  of  the  train.  While  he 
was  thus  engaged  in  feeding  and  watering 
hib  stock,  the  train  suddenly  started,  and  did 
not  again  stop  until  it  reached  the  place 
where  the  accident  occurred.  The  stop  made^ 
at  Lasalle  would  appear  to  have  been  a  very 
short  one,  and  not  long  enough  to  enable  the 
deceaaed  to  finish  the  acta  of  attention  which 
he  was  giving  to  his  stock.  It  was  a  fair 
question  to  be  submitted  to  the  jury,  wheth- 
er, under  all  the  circumstances,  the  servants 
of  the  appellant  in  charge  of  the  train  did 
not  fail  to  give  the  deceac^  sufficient  time  to 
feed  and  water  his  stock  and  return  to  the 
caboose  before  the  train  started.  After  the 
train  started,  and  while  it  was  in  motion,  it 
was  not  possible  for  him  to  reach  the  ca- 
boose. It  was  a  question,  thereTore,  for  the 
jury  to  determine,  whether  or  hot  the  de- 
ceased was  guilty  of  contributory  negligence 
in  being  in  the  car,  and  whether  or  not  he 
was  not  forced  to  remain  there  by  reason  of 
the  conduct  of  the  servants  of  the  appellant, 
in  causing  the  train  to  start  before  he  had 
finished  caring  for  the  stock.  If  there  had 
been  no  jirovision  in  the  contract  of  ship- 
ment requiring  the  deceased  to  feed  and  wa- 
ter his  stock,  it  would  have  been  the  duty  of 
the  appellant  to  do  so,  and  appellant  would 
have  been  liable  to  the  deceased  for  a  loss  or 
injury  occurring  to  the  stock  in  case  it  had 
failed  to  discharge  this  duty.  But  inasmuch 
as,  by  the  terms  of  the  contract,  the  duty  of 
caring  for  the  stock  was  ajssumed  by  the  de- 
ceased, as  the  shipper  thereof,  the  appellant 
was  under  obligations  to  afford  him  a  rea- 
sonable opportunity  and  reasonable  facili- 
ties for  doing  what  the  contract  required 
him  to  do.  It  failed  to  furnish  him  such 
reasonable  opportunity  and  facilities,  if  it 
refused  to  detain  its  train  long  enough  at  a 
proper  stopping  place  to  enable  him  to  feed 
and  water  his  stock  and  return  to  the  caboose 


1898. 


Illinois  Cektral  R.  Co.  y.  Bbkbe. 


213 


before  the  starting  of  the  train.    6  Am.  ft 
Eng.  £nc.  Law,  2d  ed.  pp.  43G,  437. 

2.  It  is  as9igiie<l  as  error  by  the  appellant 
that  the  court  gave  certain  instructions  for 
the  appellee  upon  the  trial  below.  Com- 
plaint is  made  of  the  first  and  second  of  such 
instructions.  These  instructions  announce, 
in  substance,  that  such  portion  of  the  con- 
tract as  required  the  intestate  to  be  con- 
vc^yed  at  his  "own  risk  of  personal  injury, 
from  any  cause  whatever,  except  injuries 
arising  from  gross  carelessness  of  the  rail- 
road company,"  was  null  and  void,  and  of 
DO  binding  enect.  The  question  presented  by 
the  objection  to  these  instructions  is  whether 
a  common  carrier  can  by  contract  exempt  it- 
self from  liability  for  negligence  in  the  con- 
veyance of  a  passenger,  provided  only  such 
negligence  is  not  gross  in  its  character. 
Many  of  the  cases  make  a  distinction  be- 
tween negligence  and  gross  negligence,  and 
hold  that  a  carrier  may  exempt  itself  from 
liability  for  the  former,  though  not  for  the 
latter.  Undoubtedly  the  great  weight  of  au- 
thority is  in  favor  of  the  position  that  the 
carrier  cannot  by  contract  exempt  itself  from 
liability  for  ordinary  negligence.  It  would 
certainly  seem  to  be  against  public  policy 
that  a  common  carrier,  owing  a  duty  to  the 
public  to  carr^  its  passengers  safely,  and  to 
exercise  the  highest  degree  of  care  and  skill 
in  doing  so,  should  be  allowed  to  exempt  it- 
self from  liability  for  any  decree  of  negli- 
gence which  should  cause  an  injury  to  a  pas- 
senger. 6  Am.  &  £ng.  £nc.  Law,  2d  ed.  p. 
618.  It  is  said,  however,  that  in  Illinois  a 
carrier  may  by  contract  limit  its  liability  for 
all  negligence,  except  gross  negligence.  This 
rule  has  been  laid  down  in  some  cases  in  ref- 
erence to  the  shipment  and  carriage  of  prop- 
erty, but  does  not  apply  when  a  carrier  in- 
tends to  limit  its  liability  for  personal  injury 
to  a  passenger  paying  fare.  Where  a  passen- 
ger was  traveling  in  the  cars  of  a  railroad 
company  upon  a  free  pass  given  him  by  the 
company,  and  received  injuries  to  his  per- 
son, it  has  been  held  that  a  contract  exempt- 
ing it  from  liability  for  any  other  species  or 
degree  of.  negligence  than  gross  negligence 
v--as  valid.  Illinois  C,  R.  Co,  v.  Read,  37  III. 
484,  87  Am.  Dec.  260;  Toledo,  W.  r€  W.  R.  R. 
Co.  V.  Begga,  86  111.  80,  28  Am.  Rep.  613.  But 
in  the  present  case  it  cannot  be  said  that  the 
deceased  intestate  was  riding  upon  a  free 
pass.  A  person  who  is  traveling,  with  the 
consent  oi  the  railroad  company,  upon  a 
freight  train,  in  charge  of  stock  or  goods  car- 
ried by  the  company  for  him,  is  a  passenger. 
{Indianapolis,  B,  d  W.  R,  Co.  v.  Beai^er,  41 
ind.  493 ;  Laicson  v.  Chicago  8t.  P.  M.  d  O. 
R.  Co.  64  Wis.  447,  54  Am.  Rep.  634.  Even 
where  such  a  person  is  traveling  in  charge  of 
cattle,  on  a  drover*s  pass,  he  is  a  passenger 
for  hire.  The  consideration  for  his  passage 
is  the  service  he  renders  in  takinj-^  care  of  the 
cattle,  or  the  charge  made  against  him  or  his 
employer  for  shipping  the  cattle,  tfexo  York 
C.  R.  Co.  V.  Lockwood.  17  Wall.  357,  21  L. 
ed.  627;  Indianapolis' d  St.L.R.  Co.  v.  Horst, 
93  U.  S.  291,  23  L.  ed.  898;  Cleveland,  P. 
d  A.  R.  Co.  V.  Cnrran,  19  Ohio  St.  1,  2  Am. 
Ecp.  362;  3  Am.  &  Eng.  Enc.  Law,  p.  16,  and 
cases  cited  in  notes;  Lake  tihore  d  M,  8.  R. 
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Co.  V.  Brown,  123  111.  162;  Neto  York,  C.  d 
t>t.  L.  R.  Co.  V.  Blumenthal,  100  111.  40.  In- 
asmuch as  the  deceased  was  a  passenger,  the 
degree  of  care  required  of  the  appellant  for 
his  safety  was  "tne  highest  reasonable  and 
practicable  skill,  care,  and  dili{.rence."  Chi- 
cago d  A.  R.  Co.  V.  Amol,  144  111.  271,  19  L. 
R.  A.  313,  and  cases  there  cited.  In  the  case 
of  Arnold  v.  Illinois  C.  R.  Co.  83  111.  273,  25 
Am.  Rep.  386,  it  seems  to  have  been  held  that 
a  railroad  company  could  make  a  contract 
with  a  passenger  on  a  freight  train  to  ex- 
empt itself  from  liability  for  any  other  neg- 
ligence than  gross  negligence.  That  case 
proceeded  upon  the  theory  that  there  was  a 
difference  between  theobligationof  a  railroad 
company  to  carry  a  passenger  upon  a  freight 
train,  and  its  obligation  to  carry  a  passenger 
ui>ou  a  passenger  train,  in  respect  to  the  de- 
gree of  care  required  to  be  exercised.  In 
later  cases,  however,  it  has  been  held  that  a 
carrier  will  be  held  to  the  same  strict  ac- 
countability for  the  negligence  of  its  serv- 
ants, resulting  in  injury  to  a  passenger  who 
is  lawfully  and  properly  on  a  freight  train, 
as  governs  its  liability  for  such  negligence 
where  the  transportation  is  upon  a  train  de- 
voted to  passenger  service  exclusively.  Chi- 
cago d  A.  R.  Co.  V.  Amol,  144  III.  271,  19  L. 
K.  A.  313;  tfew  York,  C.  d  Si.  L  R.  Co.  v. 
Blumenthal,  160  111.  40.  A  railroad  company 
cannot  exempt  itself  from  the  exercise  of 
care  and  diligence  in  conveying  its  passen- 

fjers,  and  cannot,  even  by  contract,  limit  its 
iability  for  injuries  to  passengers  to  gross 
negligence  alone.  It  is  responsible  for  any 
degree  of  negligence  which  is  sufficient  to 
cause  the  injury,  whether  the  negligence  be 
called  gross  or  ordinary.  The  reauirement 
of  such  responsibility  is  demanded  upon 
grounds  of  public  policy. 

It  is  contended  by  appellee  that  under  the 
law  of  Iowa,  where  the  contract  was  made, 
it  was  void  and  of  no  binding  effect.  Upon 
the  trial  of  the  caae  the  plaintiff  below  in- 
troduced in  evidence  §  1308  of  the  Iowa  Code, 
which  is  as  follows:  "Sec.  1308.  No  contract, 
receipt,  rule,  or  regulation  shall  exempt  any 
corporation  engaged  in  transporting  per- 
sons or  property  by  railway  from  liabSity  of 
a  common  carrier  or  carrier  of  passengers, 
which  would  exist  had  no  contract,  receipt, 
rule,  or  regulation  been  made  or  entered 
into."  The  plaintiff  below  also  introduced  in 
evidence  the  opinion  of  the  supreme  court  of 
Iowa  in  the  case  of  McDaniel  v.  Chicago  d  N. 
W.  R.  Co.  24  Iowa,  412,  holding  that  a  con- 
tract similar  to  that  here  under  considera- 
tion was  made  void  by  said  §  1308,  and  could 
not  be  enforced  in  Iowa.  Whether  or  not  the 
restriction  of  appellant's  liability,  as  con- 
tained in  this  contract,  was  void  or  not  by 
reason  of  said  §  1308,  depends  upon  the  fur- 
ther Question  whether  it  is  to  be  construed 
according  to  the  law  of  Iowa  or  the  law  of 
Illinois,  if  the  law  of  Illinois  were  such  as  it 
is  claimed  to  be  by  the  appellant.  The  con- 
tract was  executed  in  the  state  of  Iowa.  As  a 
general  rule,  the  law  of  the  state  in  which  a 
contract  for  carrying  is  made  controls,  as  to 
its  nature,  interpretation,  and  effect.  In 
Pennsylvnvia  Co,  v.  Fairchild,  69  111.  260.  we 
said  (p.  263) :     '*The  rule  upon  that  subject 
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is  well  settled,  and  has  often  been  recognized 
by  this  court,  that  contracts  are  to  be  con- 
strued according  to  the  laws  of  the  state 
where  made,  unless  it  is  presumed  from  their 
tenor  that  they  were  entered  into  with  a  view 
to  the  law  of  some  other  state."  See  also. 
Milwaukee  d  St.  P,  R,  Co.  v.  Smith,  74  111. 
197.  We  discover  nothing  in  this  contract  to 
indicate  that  in  entering  into  it  the  parties 
had  in  view  the  law  of  any  other  state  than 
that  of  Iowa.  In  Michigan  O,  R.  Co.  v.  Boyd, 
91  111.  268,  where  the  goods  were  shipped 
from  Massachusetts  to  Lincoln,  111.  and  the 
contract  of  shipment  was  made  in  Massa- 
chusetts, we  said  (page  271):  "The  con- 
tract for  the  carriage  of  the  goods  having 
been  made  in  Massachusetts,  the  law  of  that 
state  must  control,  as  to  its  nature,  inter- 
pretation, and  effect"  It  is  contended  by 
counsel  Ifor  appellant  that  this  contract 
should  be  interpreted  in  accordance  with  the 
law  of  the  place  where  it  is  to  be  performed. 
This  action  is  brought  in  Illinois,  and  the  in- 

1'ury  resulting  in  Beebe's  death  occurred  in 
llinois.  There  is  nothing  in  the  terms  of 
the  contract  itself  to  indicate  that  the  par- 
ties intended  any  performance  thereof  in  the 
state  of  Illinois.  If  there  was  any  intention 
that  the  contract  should  be  performed  in  any 
other  state  than  Iowa,  the  performance  must 
have  been  contemplated  as  taking  place  in 
the  state  of  Indiana,  rather  than  in  the  state 
of  Illinois,  because  the  property  carried  was 
to  be  taken  to  Indiana.  The  performance  of 
the  contract  was  to  be  consummated  in  the 
latter  state.  If,  however,  the  contract  be  re- 
garded as  one  which  was  to  be  partly  per- 
formed in  Iowa  and  partly  in  Illinois,  it  yet 
nust  be  said  of  it  that  it  is  a  contract  which 
is  entire  and  indivisible.  "If  a  contract  be 
entire  and  indivisible,  and  is  to  be  partly 
performed  in  the  state  where  it  is  made,  and 
partly  in  another,  then  the  lex  loci  contract- 
us, or  the  law  of  the  state  where  it  is  made, 
governs  as  to  its  validity;  and.  if  invalid 
there,  it  is  invalid  everywhere  else."  Rorer, 
Interstate  Law,  p.  69 ;  McDaniel  v.  Chicago  d 
N.  W.  R.  Co.  24  Iowa,  412;  Western  d  A.  R. 
Co.  V.  Exposition  Cotton  Mills,  81  Ga.  622,  2 
L.  R.  A.  102.  Inasmuch,  therefore,  as  the 
contract,  under  the  construction  contended 
for  by  appellant,  was  partly  to  be  performed 
in  Iowa,  it  must,  as  to  its  validity,  nature, 
obligation,  and  interpretation,  be  governed 


by  the  law  of  Iowa.  This  being  so,  it  was 
void,  under  §  1308,  and  the  instructions 
complained  of  were  not  erroneous. 

The  objections  made  by  the  appellant  to 
the  third  and  eiehth  instructions  given  for 
the  appellee  are  disposed  of  by  what  has  al- 
ready been  said.  As  to  the  objections  to  the 
eleventh,  twelfth,  and  thirteenth  instructions 
given  for  the  plaintiff  below,  it  is  sufficient 
to  say  that  appellant  asked  similar  instruc- 
tions in  its  own  behalf,  which  were  g^ven, 
and  therefore  it  is  estopped  from  complain- 
ing. Illinois  C,  R. Co. V. Latimer, l2SlUA6d; 
Consolidated  Coal  Co.  v.  Haenni,  146  111.  614. 

3.  The  appellant  further  complains  that 
counsel  for  plaintiff  below  was  guilty  of 
making  improper  remarks  to  the  jury.  The 
counsd  was  severe  in  his  comments  upon 
the  character  of  some  of  appellant's  witness- 
es. These  comments,  however,  wei  c  called  forth 
and  justified  by  the  remarks  previously  made 
in  his  address  to  the  jury  by  one  of  the  coun- 
sel for  appellant.  Aside  from  this,  however, 
when  the  remark  complained  of  was  made 
bv  the  counsel  for  the  jplaintiff  below  in  his 
closing  address  to  the  jury,  counsel  for  ap- 
pellant objected  tothe  same,  and  the  court  sus- 
tained the  objection.  Counsel  for  appellant 
are  estopped  from  here  complaining  of  a  rul- 
ing made  by  the  court  below  which  was  in 
their  favor.  After  the  court  made  a  remark 
which  amounted,  in  substance,  to  a  sustain- 
ing of  the  objection  so  made,  counsel  for  the 
appellant  did  not  ask  the  court  for  any  fur- 
ther ruling  upon  the  subject.  They  were 
content  with  the  action  of  the  court,  so  far 
as  it  went.  They  did  not  request  the  court 
to  rule  out  the  objectionable  remark,  and 
therefore  it  cannot  now  be  said  that  there 
was  a  refusal  to  rule  it  out.  In  arguing 
cases  to  the  jury,  attorneys  must  be  allowed 
to  make  reasonable  comments  upon  the  evi- 
dence, and  upon  the  bearing  of  the  witness- 
es giving  the  evidence.  The  interests  of  pub- 
lic justice  require  that  counsel  should  not  be 
subjected  to  any  unreasonable  restrictions 
in  this  regard.  We  discover  nothing  erro- 
neous in  the  action  of  the  court  below  upon 
this  subject. 

The  judgments  of  the  Appellate  Court  and 
of  the  Circuit  Court  are  affirmed. 

Bose«t  <!•>  took  no  part  in  the  decision  of 
this  case. 


IOWA  SUPREME  COURT. 


E.  E.  McPEEK 

V. 

WESTERN    UNION  TELEGRAPH    COM- 
PANY, Appt. 


( Iowa. 


) 


1.     A  ceriffled  copy  of  a  proclamation 
of  the  icoTcruor  which  has  been  deposited 


NoTK. — As  to  the  measure  of  damages  for 
failure  to  deliver  a  telegram  relating  to  a  busi- 
ness transaction,  see  also  cases  In  note  to 
Western  U.  Teleg.  Co.  v.  Brown  (Tex.)  2  L.  R. 
A.  766;  Alexander  v.  Western  U.  Teleg.  Co. 
(Miss.)  3  L.  R.  A.  71:  Western  U.  Teleg.  Co.  v. 
Collins  (Kan.)  10  L.  B.  A.  515,  and  note;  Pei>- 
43  L.  R.  A. 


in  the  office  of  the  secretary  of  state  Is  ad- 
missible in  evidence  under  statutes  permit- 
ting such  proof  of  records  in  his  office  where 
the  statutes  require  him  to  ke^p  papers  depos- 
ited to  be  liept  In  his  office,  although  no  ex- 
press provision  is  made  as  to  proclamations. 
2.  Upon  tlie  question  of  liabilltr  for 
failure  to  promptlr  deliver  a  tele- 
flrram  directing  the  sendee  to  "come  on  first 

per  V.  Western  U.  Teleg.  Co.  (Tenn.)  4  L.  R  A. 
660;  Postal  Teleg.  Cable  Co.  v.  Lathrop  (III.) 
7  L.  R.  A.  474 ;  Western  TJ.  Teleg.  Co.  v.  Wilson 
(Fla.)  22  L.  R.  A.  434  ;  Fererro  v.  Western  U. 
Teleg.  Co.  (D.  C.  App.)  35  L.  R.  A.  ^48:  and 
FerguBSon  v.  Anglo-American  Teleg.  Co.  (Pa.) 
35  L.  B.  A.  554. 


1899. 


McPtfEK  Y.  WfiariCBN  Union  T&iijfiauAPH  Co. 
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train**  to  arrest  a  fugitive  from  justice  who 
had  been  entrapped  by  the  sendee,  evidence 
of  the  arrangement  between  sender  and  sendee 
with  reference  to  the  capture  is  admissible. 

3.  Tke  action  by  aemdee  of  a  telearram 
for  failure  to  promptly  deliver  it  is  based, 
not  on  breach  of  contract,  but  upon  defend- 
ant's neglect  of  its  duty  as  a  public  carrier 
of  messages. 

4.  Tlio  •endee's  damases  for  failare  to 
promptly  deliver  a  telegram  are  not 
limited  to  what  might  reasonably  have  been 
in  contemplation  of  the  parties,  but  will  In- 
clude compensation  for  all  injurious  results 
which  flow  therefrom  by  ordinary  natural  se- 
quence without  the  interposition  of  any  other 
negligent  act  or  overpowering  force. 

0«  Damasea  for  failure  to  promptly 
deliver  a  telegram  advising  the  sendee 
of  the  whereabouts  of  a  fugitive  from  Justice 
may  Include  loss  of  a  reward  olfered  for  the 
capture,  although  the  message  did  not  contain 
such  information  on  its  face,  if  the  company 
knew  that  it  was  important  and  that  the 
sendee  was  expecting  a  message  relating  to 
such  capture,  and  although  neither  the  com- 
pany nor  the  sendee  knew  at  the  time  of  the 
offer  of  reward,  since  the  company  was 
charged  with  knowledge  that  the  reward 
might  be  made  and  that  negligence  might  re- 
sult In  its  loss. 

6.  "Wlietl&er  or  not  tl&e  fallnre  to  cap- 
ture a  fnsltlve  front  Jnsilee  was  due 
to  nearlect  to  deliver  the  telegram  convey- 
ing information  of  his  whereabouts  is  a  ques- 
tion for  the  Jury,  where  he  had  been  enticed 
to  a  room  and  disarmed  while  a  person  hav- 
ing three  assistants  and  a  team  engaged  was 
waiting  12  miles  away  for  notice  to  come  and 
make  the  arrest. 

T.  Iilablliiy  for  nearlect  to  deliver  a 
telesram  requiring  the  sendee's  presence  at 
another  town  that  night  cannot  be  defeated 
by  showing  that  no  train  went  until  morning, 
where  he  had  made  arrangements  to  go  with 
horses. 

5.  A  telegraph  company  wbicb  re- 
ceived a  meraaare  under  the  agreement 
to  deliver  it  about  9  o'clock  p.  u.  cannot  re- 
fuse to  deliver  it  because  that  is  out  of  of- 
fice hours.  •    * 

f>.  A  teletrrapb  operator  Is  acting 
^Tlthln  the  acope  of  Ills  antliorlty  in 
agreeing  that  a  telegram  shall  be  delivered 
out  of  office  hours,  so  that  his  act  will  bind 
the  company. 

lO.  Wlietlier  or  not  anfitclent  dlllarence 
vtas  exercised  In  atten&pilnar  to  de- 
liver a  telegram  of  the  Importance  of 
which  the  company  was  notified  Is  a  question 
for  the  Jury,  where  the  messenger  testifies 
that  he  went  to  the  sendee's  house  at  the 
proper  time,  and  repeatedly  rapped  loudly  on 
the  door,  but  received  no  response,  and  mem- 
bers of  the  sendee's  family  testify  that  they 
were  in  the  house  at  that  time  and  heard  no 
rapping,  although  they  would  have  been  likely 
to  have  heard  it  had  there  been  any. 

(January  26,  1890.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Henry  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  failure  to  promptly  de- 
liver a  telegram.     Affirmed. 

The  factfl  are  stated  in  the  opinion. 
Messrs,  Blake  ft  Blake,  for  appellant: 
The  copy  of  the  governor's  proclamation 
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offering  a  reward  for  the  arrest  of  the  fugi- 
tive Mcpherson  was  not'  competent  tedki- 
mony  in  this 'action. 

The  journal  kept  in  the  executive  office  is 
the  best  and  primary  evidence  of  the  official 
acts  of  the  executive  department. 

Morrison  v.  Coad,  49  Iowa,  671;  McCollvs- 
ter  V.  Yard,  90  Iowa,  621. 

The  evidence  of  conversations  between 
plaintiff  and  Mrs.  McPherson  is  objection- 
able for  the  reason  that  it  would  open  a  wide 
door  for  fraud. 

Chapman  v.  Neary,  115  Cal.  79. 

The  damages  claimed  are  not  such  as  may 
be  fairly  supposed  to  have  been  within  the 
contemplation  of  both  parties  at  the  time  of 
making  the  contract  as  the  probable  result 
of  a  breach  of  it. 

Hadley  v.  Baxendale,  9  Exch.  341. 

Special  circumstances  involved  in  the  case 
cannot  be  considered  in  estimatin**  the  dam- 
ages, unless  it  can  be  made  to  appear  that 
the  company  was  informed  as  to  tnem  at  the 
time  the  contract  of  sending  wa4  made. 

25  Am.  &  Eng.  £nc.  Law,  p.  841 ;  Dubuqiie 
Wood  d  Coal  Asso.  v.  Duhiique.  30  Iowa, 
176;  Prosser  v.  Jones,  41  Iowa,  074;  Mihills 
Mfg.  Co,  V.  Day  Bros.  60  Iowa,  250;  Prim- 
rose V.  Western  U,  Teleg.  Co.  154  U.  S.  1,  38 
L.  ed.  883;  Leonard  v.  New  York,  A.  &  B. 
Electro  Magnetic  Teleg,  Co.  41  N.  Y.  544,  1 
Am.  Rep.  446;  Baldtoin  v.  United  States 
Teleg.  Co.  45  N.  Y.  744,  6  Am.  Rep.  165; 
Western  U,  Teleg,  Co.  v.  Kirkpatrwk,  76 
Tex.  217;  Western  U.  Teleg.  Co,  v.  Smith, 
76  Tex.  253;  Western  U.  Teleg,  Co.  v.  Bry- 
ant, 17  Ind.  App.  70;  Croswell,  Electricity, 
§§  590-694;  Thompson,  Electricity,  §§  312, 
313. 

A  proximate  cause  may  be  defined  as  that 
cuuse  which  in  natural  and  continuous  se- 
quence unbroken  by  any  efficient  intervening 
cause  produced  the  result  complained  of, 
and  without  which  that  result  would  not 
have  occurred. 

16  Am.  &  Eng.  Enc.  Law,  p.  436;  Leonard 
v.  New  York,  A.  d  B.  Electro  Magnetic  Teleg. 
Co.  41  N.  Y.  544,  1  Am.  Rep.  446. 

There  is  nothing  but  the  merest  surmise, 
bare  probability,  or  conjecture,  and  incon- 
clusive inferences  as  to  the  success  of  plain- 
tiff's undertaking  had  he  received  the  tele- 
gram, which  are  wholly  insufficient  to  au- 
thorize a  recovery, 

Kerr  v.  Keokuk  Watenoorks  Co,  96  Iowa, 
509 ;  Central  U,  Teleph.  Co,  v.  Swoveland,  14 
Ind.  App.  341. 

Even  granting  that  plaintiff  would  have 
been  successful  m  effecting  the  arrest  of  Mc- 
Pherson, can  the  jury  be  flowed  to  presume, 
without  any  evidence,  that  he  would  without 
nny  uncertainty  whatever  have  delivered 
him  to  the  proper  authorities.  There  was 
no  evidence  on  the  point  whatever. 

Central  V.  Teleg.  Co.  v.  Swoveland,  14 
Ind.  App.  341;  Chapman  v.  Western  XJ. 
Teleg.  Co.  90  Ky.  265 ;  Western  U.  Teleg.  Co. 
v.  Smith,  76  Tex.  253;  Mo  Allen  v.  Western 
V.  Teleg.  Co.  70  Tex.  243;  True  v.  Interna- 
tional Teleg.  Co.  60  Me.  9,  11  Am.  Rep.  156; 
Western  XJ.  Teleg.  Co.  v.  Kendzora,  77  Tex. 
257;  Western  U.  Teleg.  Co.  v.  Crall,  39  Kan. 
580;    Hampton   v.    jones^    68    Jowa,     317; 
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Rtech  V.  Bolch,  68  Iowa,  626;  Mof»d  y.  West- 
cm  U.  Tehg,  Co,  40  S.  C.  524;  Clay  v.  West- 
ern  V,  Tcleg-  Co,  81  Ga.  285;  Stafford  v. 
Western  U,  Teley,  Co.  73  Fed.  Rep.  273; 
Western  U,  Teleg,  Co.  v.  Hall,  124  U.  S.  444, 
31  L.  ed.  479;  Philadelphia,  W.  iS  B.  R.  Co. 
V.  Howard,  13  How.  307,  14  L.  ed.  157; 
UHffin  V.  Colver,  16  N.  Y.  480,  69  Am.  Dec. 
718;  Booth  v.  Spuyten  Duyvil  Rolling  Mill 
Co.  60  N.  Y.  487. 

In  the  cat^ory  of  remote  damages  are  to 
je  included  all  those  damages  which  result 
from  the  operation  of  an  intervening  efficient 
cause. 

25  Am.  ft  Eng.  Enc.  Law,  pp.  839,  840; 
Bodkin  v.  Western  U.  Teleg.  Co.  31  Fed.  Rep. 
324;  Lovcery  v.  Western  U.  Teleg.  Co.  60  N. 
Y.  198,  19  Am.  Rep.  154;  Scheffer  v.  Wash- 
ington City,  V.  M.  d  G.  a.  R.  Co.  106  U.  S. 
252,  26  L.  ed.  1071. 

llie  defendant  had  the  right  to  establish 
reasonable  office  hours  for  the  receiving, 
transmission,  and  delivery  of  messages. 

Western  U.  Teleg.  Co.  v.  Harding,  103  Ind. 
605;  Given  v.  Western  U.  Teleg.  Co.  24  Fed. 
Rep.  119. 

The  damages  for  the  breach  of  a  contract 
'nust  be  such  as  might  naturally  be  expected 
to  follow  its  violation,  and  they  must  be  cer- 
tain both  in  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed. 

Leonard  v.  New  York,  A.  d  B.  Electro 
Magnetic  Teleg.  Co.  41  N.  Y.  544,  1  Am.  Rep. 
446. 

Messrs.  Babb  ft  Babb  and  John  D. 
Dill,  for  appellee: 

There  was  no  denial  under  oath  of  the 
genuineness  of  the  signature  of  the  governor 
of  Iowa  to  said  proclamation,  nor  an  allega- 
tion that  defendant  had  no  knowledge  or  in- 
formation sufficient  to  enable  him  to  form 
a  belief  of  the  genuineness  of  said  signature. 

This  being  so  the  law  cast  the  burden  of 
pi  oof  on  the  defendant  to  show  that  it  was 
not  genuine. 

Clark  V.  Polk  County,  19  Iowa,  258; 
Blackshire  v.  Iowa  Homestead  Co.  39  Iowa, 
()24;  Templin  v.  Rothweiler,  56  Iowa,  259; 
Thompson  v.  Leuth,  94  Iowa,  455. 

Under  these  circimistances  the  proclama- 
tion was  to  be  deemed  genuine  and  admitted 
until  overcome  by  proof  to  the  contrary  on 
the  part  of  the  defendant. 

The  certificate  of  the  secretary  of  state  to 
the  proclamation  in  question  certifies  that 
he  is  the  custodian  of  said  paper.  This  is  a 
fact  which  it  was  his  duty  to  certify,  and  is 
proper  evidence  of  the  fact. 

Clark  V.  Polk  County,  19  Iowa,  259. 

The  arrangement  made  between  plaintiff 
and  Mrs.  McPherson  for  the  capture  of  Or- 
pian  McPherson  was  part  of  the  res  gestcs. 

1  Greenl.  Ev.  ff  108 ;  State  v.  Cross,  68 
Iowa,  180;  Sweet  v.  Wright,  57  Towa,  510; 
Van  Tuyl  v.  Quinton,  45  Iowa,  459. 

This  action  is  brought,  not  by  the  send* 
er  of  the  message,  but  by  the  one  to  whom 
it  was  addressed. 

His  right  to  recover  is  based,  not  on  con- 
tiact,  but  on  the  tort  of  the  telegraph  com- 
pany. 

Croswell,  Electricity,  S9  462-466;  Ment- 
zer  V.  Western  U.  Teleg.  Co.  93  Iowa,  752. 
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28  L.  ed.  72;  Ellis  v.  American  J  cleg.  Co.  13 
Allen,  226;  Smith  v.  Western  U.  Teleg.  Co. 
8n  Ky.  104;  Western  U.  Teleg.  Co.  v.  Dubois, 
128  111.  248;  Western  U.  Teleg.  Co.  v.  Fen- 
ton,  52  Ind.  1;  Western  U.  Teleg.  Co.  v.  Al- 
len, 06  Miss.  549;  Western  V.  Teleg.  Co.  v. 
James,  90  Ga.  254. 

The  rule  for  recovery  of  damages  in  case 
of  negligence  is  much  broader  in  this  class 
of  actions  than  in  case  of  contract. 

The  rule  in  the  former  class  of  cases  is 
that  the  particular  damages  need  not  have 
been  in  contemplation  of  the  parties  at  the 
time  of  the  commission  of  the  act  complained 
01,  provided  the  damages  are  the  direct  re- 
sult of  the  act. 

Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa» 
752,  28  L.  R.  A.  72;  Browfi  v.  Chicago,  M.  d 
St.  P.  R.  Co.  54  Wis.  324,  41  Am.  Rep.  41 ; 
1  Sedgw.  Damages,  p.  130,  note;  Eten  v. 
Luyster,  60  N.  Y.  252;  HiU  v.  Winsor,  118 
Mass.  251;  Lane  v.  Atlantic  Works,  111 
Mass.  136;  Keenan  v.  Cavanaugh,  44  Vt. 
268;  Little  v.  Boston  d  M.  R.  Co.  66  Me. 
239;  Collard  v.  South-Eastem  R.  Co.  7 
Hurlst.  AN.  79;  Hart  v.  Western  R,  Corp. 
13  Met  99,  46  Am.  Dec.  719;  Wellington  v. 
Downer  Kerosene  Oil  Co.  104  Mass.  64 ;  Me- 
tallic Compression  Casting  Co.  v.  Fitchhurg 
R.  Co,  109  Mass.  277,  12  Am.  Rep.  689;  Salis- 
bury V.  Herchenroder,  106  Mass.  458,  8  Am. 
Rep.  354;  Perley  v.  Eastern  R.  Co.  98  Mass. 
414,  96  Am.  Dec.  645;  Kellogg  v.  Chicago 
d  N.  W.  R.  Co.  26  Wis.  223,  7  Am.  Rep.  69 ; 
Patten  v.  Chicago  d  N.  W.  R.  Co.  32  Wis. 
524,  36  Wis.  413;  Williams  v.  Vanderbilt,  28 
N.  Y.  217,  84  Am.  Dec.  333;  Ward  v.  Vand- 
erbilt, 34  How.  Pr.  144;  Bowas  v.  The  Pion- 
neer  Tow  Line,  2  Sawy.  21. 

In  the  case  at  bar  the  company  had  full 
knowledge  that  this  was  an  urgent  and  im- 
portant despatch,  not  only  from  the  wording 
of  the  despatch — ^"Come  on  first  train.  An- 
swer,"— but  from  the  undisputed  evidence 
that  Mr.  Ridgeway,  the  agent  for  the  de- 
fendant at  Winfield,  had  been  fully  informed 
of  the  anxiety  of  the  plaintiff  in  regard  to 
receiving  it. 

Telegraph  messaffes  are  almost  always 
biief,  owing  to  the  expense  of  sending 
them,  and  the  court  does  not  require  that 
the  defendant  should  be  informed  of  the  par- 
ticular transaction  to  which  they  refer,  or 
the  particular  loss  that  may  be  expected  to 
follow  in  those  states  where  there  is  no 
statute  and  the  rule  is  not  so  broad  as  it  is 
with  us. 

Garrett  v.  Western  U.  Teleg.  Co.  83  Iowa, 
267 ;  Herron  v.  Western  U.  Teleg.  Co.  90 
Iowa,  129;  American  U.  Teleg.  Co.  v.  Daugh- 
terly, 89  Ala.  191 ;  Western  U.  Teleg.  Co.  v. 
Way,  83  Ala.  542;  Western  U.  Teleg.  Co. 
V.  Hyer,  22 Fla. 637 ;  Western  U.  Teleg.  Co.v. 
Fatmany  73  Ga.  285;  Western  U.  Teleg.  Co. 
V.  Reynolds  Bros.  77  Va.  173,  46  Am.  Rep. 
716. 

In  actions  for  damages,  the  requirement 
that  damages  must  not  be  uncertain  is  satis- 
fied with  reasonable  certainty  in  this  re- 
sjieot. 

8  Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp.  610, 
611. 

Where  a  messase  is  sent  to  take  some  ae- 
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tion  in  regard  to  securing  in  some  way  a 
debt  by  attachment,  execution,  or  otherwise, 
and  by  some  negligence  of  the  company  it  is 
delayed  and  the  debt  is  lost,  the  company 
ifl  liable  for  the  full  amount  of  that  debt. 

Parks  V.  Alta  California  Teleg.  Co.  13  Cal. 
423,  73  Am.  Dec.  589;  Fleischncr  v.  Pacific 
Postal  Teleg,  Cable  Co.  55  Fed.  Rep.  742; 
Bierhaus  v.  Western  V.  Teleg.  Co.  8  Ind. 
A  pp.  246;  Bryant  v.  American  Teleg.  Co.  1 
l>aly,  575 ;  Western  V.  Teleg.  Co.  v.  Sheffield, 
71  Tex.  570;  Broion  v.  Western  V.  Teleg.  Co. 
6  Utah,  219;  Taylor  v.  Western  U.  Teleg. 
Co.  95  Iowa,  740;  Western  U.  Teleg.  Co.  v. 
Cooper  (Tex.)  20  S.  W.  47. 

But  for  the  negligence  of  defendant,  plain- 
tiff would  have  captured  McPhorson  before 
he  left,  and  that  was  the  question  submitted 
to  the  jury,  and  they  so  found. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  572- 
574;  Bishop,  Non-Conl^.  L.  §§  450-452. 

liaddy  J.,  delivered  the  opinion  of  the 
court : 

September  20, 1896,  after  mortally  wound- 
iiag  John  Finley,  the  marshal  of  Morning  Sun, 
Orman  McPherson,  fled.  A  few  days  later 
the  plaintiff  saw  his  wife,  who  promised  to 
assist  him  in  procuring  the  arrest  of  her 
husband.      Mcreek    obtained     McPherson's 

Eension  papers  from  Keithsburg,  Illinois,  for 
er;  and  she  advised  him  (being  in  secret 
correspondence  under  an  assumed  name)  of 
having  these,  and  he  came  'to  her  room  at 
the  hotel  at  Morning  Sun,  where  &he  was  em- 
ployed as  cook,  October  22,  1896,  at  about 
ID  o'clock  p.  M.  (having  so  arranged  earlier 
in  the  evening),  and  there  remained  until 
between  3  and  4  o'clock  the  following  morn- 
ing. Before  coming  in,  he  gave  up  his  revol- 
vers, and  she  placed  them  in  a  bureau,  where 
they  remained  during  his  stay.  She  had 
agreed  to  write  to  Mcl*eek  when  she  expect- 
ed her  husband,  but,  if  he  came  unexpected- 
ly, then  to  telegraph  him.  At  about  7 
o'clock  p.  H.  of  the  22d,  she  delivered  to  the 
defendant's  agent  at  Morning  Sun  this  tele- 
gram :  "E.  E.  McPeek,  Winfield :  Come  on 
first  train.  Answer.  M.  E.  M.;"  telling 
him  she  wanted  it  "sent  right  away  and  de- 
livered, and  wanted  an  answer."  Kidgeway, 
the  agent  at  Winfield,  usually  closed  his  of- 
fice at  6  o'clock,  but  was  orainarily  at  the 
station  at  about  9  o'clock.  He  received  the 
message  at  9:15  o'clock  p.  M.  and  carried  it 
to  the  plaint iff'ii  house,  reaching  there  at 
about  9:30.  After  repeatedly  rapping  on 
the  door,  and  being  unable  to  arouse  anyone, 
as  he  says,  he  placed  the  messa^rc  over  the 
door  knob,  with  the  end  of  the  envelope  be- 
tween the  door  and  the  jainb,  where  it  was 
found  the  next  day  at  between  9  and  10 
o'clock  A.  M.  It  seems  the  agent  supposed 
the  family  was  away  from  home,  and  would 
find  it  upon  their  return.  They  had  in  fact 
retired,  and  all  testify  that  they  did  not  hear 
the  rapping  of  Ridgeway,  or  any  noise  at  the 
door,  and  that  they  would  havd  heard  it, 
had  there  been  any.  The  only  train  carry- 
ing passengers  leaving  Winfield  for  Morning 
Sun,  a  distance  of  about  12  miles,  left  the 
former  place  at  6  o'clock  A.  M.  ^fcPeek  had 
told  Ridgeway  he  was  making  an  effort  to 
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capture  McPherson,  and  might  get  a  tele- 
gram from  Morning  Sun  concerning  the  mat- 
ter, and  that  if  a  message  came,  and  he  was 
unable  to  find  him,  to  deliver  it  to  Siberts, 
a  constable.  Both  had  repeatedly  called  at 
the  office  for  such  a  telegram.  It  also  ap- 
pears that  Siberts,  by  direction  of  McPeetc, 
had  arranged  for  a  team  at  the  livery  stable 
and  a  driver  to  be  ready  for  him  at  any  time, 
and  tliat  Siberts  was  to  go  with  McPeek  in 
case  ^IcPherson  should  come  to  Morning 
Sun.  The  constable  at  the  latter  place,  and 
another,  had  agreed  to  assist  him,  though 
not  advised  as  to  the  nature  of  the  business, 
except  that  it  was  to  make  an  arrest.  The 
evidence  was  such  that  the  jury  was  War- 
ranted in  finding  the  facts  as  stated,  though 
it  must  be  added  that  Ridgeway  denies  hav- 
ing previously  talked  with  either  the  plain- 
tiff or  Siberts;  and  McPherson,  who  was 
afterwards  arrested,  declared  he  was  not  at 
Morning  Sun  as  testified  by  his  wife,  and 
did  not  correspond  with  her.  On  the  21st 
day  of  October,  1896,  the  governor  of  Iowa, 
by  proclamation,  offered  a  reward  of  $300 
for  the  arrest  of  McPherson,  and  his  deliv- 
ery to  the  proper  authorities.  The  plain- 
tiff's action  is  based  on  the  allegation  that 
he  lost  this  reward  through  the"  negligence 
of  the  defendant  in  not  delivering  tSie  mes- 
sage on  the  evening  of  October  22d.  With 
these  preliminary  statements  we  shall  be 
able  to  consider  the  different  questions  pre- 
sented by  the  record. 

1.  A  copy  of  the  governor's  proclamation, 
duly  certified  by  the  secretary  of  state,  was 
received  in  evidence  over  the  objection  of 
defendant.  That  such  a  reward  was  author- 
ized by  §  58  of  the  Code  of  1873  is  not  ques- 
tioned. The  method  of  making  the  offer  is 
not  pointed  out,  but  it  is  to  be  paid  upon  the 
certificate  of  the  governor.  Usage  has  ap- 
proved offering  such  rewards  by  way  of 
proclamations,  and  this  fully  complies  with 
the  statute.  That  original  proclamations 
made  by  the  executive  of  a  state  should  be 
preserved,  admits  of  no  doubt.  The  statutes 
make  no  express  provision  for  such  preser- 
vation, but  by  §  61  the  secretary  oi  state 
"shall  have  charge  of  and  keep  .  .  .  pa- 
pers which  are  now  or  may  hereafter  be  de- 
posited to  be  kept  in  his  office."  Tlie  secre- 
tary certified  that  he  was  the  custodian  of 
the  record  of  the  official  acts  of  the  execu- 
tive department,  and  that  the  proclamation 
was  a  part  of  the  files  of  his  office.  We  take 
it.  then,  that  this  was  deposited,  to  be  kept 
by  the  secretary  of  state.  Section  4649  pro- 
vides, in  substance,  that  acts  of  the  executive 
of  this  state  are  proved  by  the  records  of  tlie 
state  department.  The  very  evident  purpose 
is  to  avoid  the  necessity  of  calling  the  gov- 
ernor before  a  co-ordinate  branch  of  govern- 
ment to  give  evidence  or  answer  for  any  of 
his  acts.  While  the  statute  does  not  in  ex- 
press terms  make  such  papers  a  part  of  the 
files  to  be  kept  and  preserved  by  the  secre- 
tary of  state,  we  are  of  opinion  that  §  66  is 
broad  enough  to  include  them,  that  by  fair 
implication  S  4649  authorizes  them  to  be  so 
kept,  and  that,  under  §§  4649  and  4635  of 
the  Code,  a  certified  copy  thereof  is  admis- 
sible in  evidence  in  lieu  of  the  ori^rinals. 
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2.  The  defendant  also  interpoeed  objec- 
tions to  the  testimony  of  the  plaintiff^  Si- 
berts,  and  Mrs.  McPherson  to  the  arrange- 
ment made  between  them  with  reference  to 
the  capture  of  McPherson.  This  was  origi- 
nal, and  not  hearsay,  evidence.  It  redated 
to  circumstances  and  facts  essential  to  be 
proved  as  leading  up  to  the  sending  of  the 
telegram,  and  had  a  direct  bearing  upon  the 
probability  of  the  plaintiff  effecting  the  ar- 
rest of  McPherson,  had  the  telegram  been 
promptly  delivered.  It  was  necessary  to 
show  the  exact  situation,  and  all  that  had 
b€en  done  to  accomplish  that  purpose.  The 
appellant  is  impressed  by  the  danger  of 
fraud  in  this  class  of  evidence.  It  is  sug- 
gested that,  if  there  be  possibility  of  fraud, 
it  may  readily  be  obviated  by  the  exercise 
of  diligence. 

3.  It  is  insisted  that  the  damages  were  re- 
mote, and  not  such  as  either  party  might 
have  contemplated  from  the  wording  of  the 
message.  But  extrinsic  evidence  was  admis- 
sible to  show  that  defendant  had  notice  of 
the  importance  of  the  message.  Postal 
Tcleg.  Cable  Co.  v.  Lathrop,  131  111.  576,  7 
L.  R.  A.  474;  Western  U.  Teleg,  Co.  v.  Ed- 
sail,  74  Tex.  329.  The  appellant  argues  the 
case  on  the  theory  that  the  action  of  plain- 
tiff is  for  the  breach  of  contract.  He  made 
po  contract  with  the  defendant.  This  is  con- 
ceded by  api)ellant  in  its  opening  argument, 
and  denied  in  its  reply.  The  first  impres- 
sion was  undoubtedly  the  correct  one.  The 
contract  was  with  the  sender  of  the  message, 
and  whether  recovery  might  be  had  for 
breach  thereof,  because  made  for  plaintiff's 
benefit,  we  need  not  determine.  TTiis  action 
is  based  on  the  negligence  of  the  defendant 
in  the  performance  of  a  duty  in  its  public 
cai>acity  as  a  common  carrier  of  messages. 
In  all  such  actions,  sounding  in  tort,  the 
injured  party  is  not  limited  to  damages 
which  might  reasonably  have  been  within 
the  contemplation  of  the  parties,  but  re- 
covery may  be  had  "for  all  the  injurious  re- 
sults which  flow  therefrom,  by  ordinary 
natural  sequence,  without  the  interposi- 
tion of  anv  other  negligent  act  or  over- 
powering force."  Mentzer  v.  Western  U. 
Teleg.  Co.  93  Iowa,  767,  28  L.  R.  A.  72; 
Code,  §  2163;  Western  U.  Teleg.  Co.  v.  Du- 
hcis,  128  111.  248;  Western  U.  Teleg.  Co.  v. 
Allen,  66  Miss.  549;  Ellis  v.  American  Teleg. 
Co.  13  Allen,  226;  Western  U.  Teleg.  Co.  v. 
Fenton,  52  Ind.  1;  Smith  v.  Western  U. 
Teleg.  Co.  83  Ky.  104;  Milliken  v.  Western 
U.  Teleg.  Co.  110  N.  Y.  403,  1  L.  R.  A.  281 ; 
Young  v.  Western  U.  Teleg.  Co.  107  N.  C. 
870,  9  L.  R.  A.  669;  Western  O.  Teleg.  Co. 
V.  Adams,  75  Tex.  531,  6  L.  R.  A.  844. 
There  was  evidence  tending  to  show  that 
immediate  delivery  was  requested,  and  that 
the  agent  at  Winfield  knew  that  McPeek 
wus  expecting  a  message,  that  it  would  re- 
late to  the  capture  of  McPherson,  and  that 
prompt  delivery  was  required.  If  so.  while 
he  mav  not  have  known  of  the  reward  being 
offered,  he  may  well  be  credited  with  under- 
standing that  McPeek  was  putting  forth  his 
efforts  to  accomplish  a  purpose  from  which 
he  anticipated  some  benefit  to  accrue  to  him- 
self   The  law  authorizes  the  offering  of  such 
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rewards,  and  it  is  not  too  strict  a  rule  to 
hold  the  defendant  responsible  for  such  losses 
as  may  reasonably  be  anticipated  to  follow 
its  negligence,  whether  informed  definitely 
what  these  may  be  or  not.  It  was  charged 
with  knowledge  that  such  a  reward  might  be 
made,  and  it  might  reasonably  reckon  on 
such  a  contingency,  in  omitting  its  duty 
with  reference  to  such  a  message.  Nor  was 
the  plaintiff  advised  that  the  reward  had  ac- 
tually been  offered  on  October  22d,  though 
he  understood  it  would  be,  and  was  acting  to 
secure  this  and  others  proposed  by  local  of- 
ficers. That  the  omission  of  the  defendant 
caused  greater  loss  than  he  then  supposed, 
does  not  affect  its  liability,  or  his  right  of 
recovery.  Certainly  the  loss  of  the  reward 
was  the  direct  result  of  the  failure  to  arrest 
and  deliver  McPherson  to  the  proper  au- 
thorities, for  this  was  the  very  condition  of 
its  payment. 

4.  The   burden   was   on   the   plaintiff   to 

f>rove  that  in  all  reasonable  probability  the 
OSS  resulted  from  the  negligence  of  the  de- 
fendant. Hendershott  v.  Western  U.  Teleg. 
Co.  (Iowa)  76  N.W.  828.  Had  the  plain- 
tiff proceeded  by  team  to  Mornins  Sun,  with 
tlie  assistance  of  the  two  constables  and  an- 
other, there  seems  no  good  reason  to  doubt 
that  he  would  have  arrested  McPlierson,  who 
had  been  disarmed  by  his  wife.  This  is  not 
absolutely  certain,  f*r  many  contingencies 
may  be  supposed  which  could  have  inter- 
vened. While  these  might  well  be  consid- 
ered, they  do. not  warrant  us  in  saying  that 
these  men  would  not  have  accompMshel  that 
which  has  often  been  done  before,  and  which 
is  ordinarily  done  by  ofiicers  in  like  situa- 
tion. Whether  they  would  in  all  probabil- 
ity have  succeeded,  was  for  the  jury  to  de- 
tei*mine. 

6.  It  is  suggested  that,  as  the  train  did 
not  go  until  6:06  in  the  morning,  even  if  the 
message  had  been  delivered  the  plaintiff 
could  not  have  reached  Morning  Sun  in  time 
to  make  the  arrest.  But  the  plaintiff  had 
made  every  arrangement  to  go  by  team. 
Ihis  message  was  understood  by  the  plain- 
tiff to  require  immediate  attention  owing  to 
his  agreement  with  Mrs.  McPherson. 

6.  It  may  be  that  the  defendant  can  fix 
oflice  hours  which  are  reasonable,  and  that 
those  from  8  A.  M.  to  6  o'clock  p.  M.  are  not 
unreasonable.  This  we  do  not  decide.  But 
see  Western  U.  Teleg.  Co.  v.  Harding,  103 
Ind.  605 ;  (Hven  v.  Western  Union  Teleg.  Co. 
24  Fed.  Rep.  119.  The  company  received 
this  message,  if  Mrs.  McPherson  is  to  be  be- 
lieved, with  the  understanding  that  it  was 
to  be  delivered  at  about  9  o'clock.  The  agent 
at  Winfield  received  it,  and  the  company,  hav- 
ing undertaken  to  deliver  it,  was  bound  to 
do  so  with  reasonable  diligence.  Western 
V.  Teleg.  Co.  v.  Bruner  (Tex.)  19  S.  W.  149; 
Thompson,  Electricity,  §  300.  He  was  acting 
within  the  scope  of  his  agency,  although  not 
within  the  hours  fixed  for  the  active  dis- 
charge of  his  duties.  This  could  not  relieve 
the  company  from  discharging  the  obliga- 
tion incurred  by  receiving  the  message  to  be 
delivered  out  of  office  hours. 

7.  The  defendant  P^nerts  that  no  negli- 
gence in  failing  to  deliver  the  inessage  has 
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been  shown.  If  the  testimony  of  Kidgewav 
be  accepted  as  true,  it  might  he  that,  in  loud- 
ly rapping  on  the  door  repeatedly,  and  re- 
ceiving no  response,  he  exercised  reasonable 
diligence.  This  is  in  dispute.  The  daugh- 
ter of  the  plaintiff  testified  that  she  was  {it 
bis  home  from  9  o'clock  p.  m.,  and  did  not 
retire  until  a  half  hour  later,  and  that  she 
heard  no  noise  at  the  door.  Mr.  and  Mrs. 
McPeek  also  testified  that  they  heard  no 
such  noise,  and  that  they  would  have  been 
likely  to  have  heard  it,  had  there  been  any. 


Whether  Kidgeway  made  any  effort  to  arouse 
the  family  is  put  in  question  by  this  evi- 
dence. If  he  was  advised  of  the  importance 
of  the  message  as  claimed  by  the  plaintiff, 
he  was  bound  to  exercise  diligence  accord- 
ingly, and  whether  he  did  so  was  for  the  de- 
termination of  the  jury. 

Some  other  matters  are  discussed,  but 
they  are  not  of  sufficient  importance  to  call 
for  special  attention. 

We  discover  no  error  in  the  record,  and 
the  judgment  muat  be  affirmed. 
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±m  A  promise  to  pay  an  aclcnofvledffed 
ii>tl«btedne««  at  such  times  and  In  such 
sums  as  the  debtor  "might  feel  able  to  pay" 
creates  a  legal  and  moral  obligation  to  pay 
when  the  debtor  Is  able,  and,  although  the 
debtor  Is  made  the  judge  of  that  fact,  his 
judgment  must  be  houestly  exercised. 

2.  An  alleirntton  that  defendant  has 
failed  and  refnsed  to  par,  although 
'*able  to  do  so,**  is  not  sufficient  to  show  a 
right  of  action  on  a  promise  to  pay  when  de- 
fendant "might  feel  abie  to  pay,"  in  the  atH 
sence  of  any  allegation  that  defendant  felt 
able,  or  knew  it  was  able,  or  something  equiv- 
alent thereto. 

8.  A  promtee  to  pay  certlllcatea  on 
condition  tliat  all  eertillcateii  of 
aintilar  intport  sl&onld  be  paid  pro 
rata  and  no  preference  given  to  any  of  them 
over  others  entitles  the  holder  of  such  certifi- 
cates, when  all  the  others  have  been  surren- 
dered and  extinguished,  only  to  such  amount, 
if  any,  as  was  paid  on  the  others,  if  they 
were  surrendered  without  fraud  or  collusion. 

(December  20,  1898.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas  in  favor  of 
defendant  in  an  action  brought  to  recover 
thc:  amount  alleged  to  be  due  on  an  instru- 
ment executed  by  defendant.    Affirmed. 

The  count  in  the  declaration  setting  forth 
the  obligation  alleged  that  on  the  26th  day 
of  April,  1893,  defendant  made,  executed, 
and  issued  to  plaintiffs'  assignor  its  ebliga- 
tion  under  seal,  or  certificate  of  indebted- 
ness for  the  sum  of  $2,100  in  consideration 
oi  an  indebtedness  of  that  amount  then  due 
and  payable  by  defendant  to  said  assignor 
for  value  received  by  it,  whereby  defendant 
promised  and  covenanted  to  pay  said  amount 

Note. — For  similar  cases  as  to  the  effect  of 
agreements  to  pay  on  a  certain  condition,  to  be 
determined  by  the  promisor,  see  also  Smithers 
V.  Junlcer  (C.  C.  N.  D.  111.)  7  L.  R.  A.  264; 
and  Page  v.  Cooic  (Mass.)  28  L.  R.  A.  759. 

For  the  analogous  question   of  promises  to 
give  satisfaction  to  the  promisee,  see  note  to 
Church  V.  Shanlclln  (Cal.)  17  L.  R.  A.  207. 
43  L.  R.  A. 


to  said  assififnor  at  such  time  end  in  such 
sums  as  it,  defendant,  might  feel  able  to  pay 
the  same;  provided  that  all  certificates  of 
similar  import  should  be  paid  upon  pro  rata, 
and  that  no  preference  should  be  given  to 
any  such  certificate  over  others;  and  said 
company  has  received  and  accepted  a  sur- 
render and  extinguishment  of  au  other  cer- 
tificates of  similar  import,  but  has  failed 
and  refused  to  pay  the  certificate  herein 
named,  although  able  so  to  do. 

Further  facU  appear  in  the  opinion. 

Mr.  Charles  W.  Field,  for  appellants: 

The  legal  meaning  of  these  words  is  that 
the  money  should  he  payable  within  a  rea- 
sonable time;  or  that  it  should  be  payable 
in  whole  or  in  part  whenever  the  company 
should  in  point  of  fact  be  able  to  pay  the 
whole,  or  a  part  thereof. 

The  certificate  being  dated  April  26,  1893, 
and  the  suit  having  been  brought  in  the  sum- 
mer of  1806,  ample  time  had  elapsed  for  its 
payment. 

The  law  always  sustains  written  contracts 
if  possible,  rather  than  destroys  them. 

The  benefit  of  the  doubt,  therefore,  should 
be  given  to  the  holder  of  the  contract,  and 
the  court  should  lean  strongest  to  the  rule 
of  construction  that  makes  the  paper  valid 
rather  than  invalid. 

Daviea  v.  Smithy  4  Esp.  36:  Mitchell  v. 
Clay,  8  Tex.  443;  Salinaa  v.  Wright,  11  Tex. 
672;  Works  v.  Hershey,  35  Iowa,  340;  Ra- 
mot  V.  8chote7ifel8f  15  Iowa,  458,  S3  Am.  Dec. 
425;  Brannin  v.  Eenderson,  12  B.  Mon.  61; 
AitDOod  V.  Emery,  1  C.  B.  N.  S.  110;  Crook- 
er  V.  Holmes,  65  Me.  199,  20  Am.  Rep.  687 ; 
1  Dan.  Neg.  Inst  §44;  1  Wait,  Act.  &  Def. 
pp.  120-124. 

The  plaintiffs  are  entitled  to  recover 
either  within  a  reasonable  time,  which  has 
certainly  elapsed,  or  they  are  entitled  to  re- 
cover upon  proof  of  defendant's  liability  to 
pay  the  whole  or  a  part  of  the  money,  which 
ability  the  seventh  count  sets  forth  in 
terms,  and  which  the  plaintiffs  are  prepared 
to  prove  at  the  trial. 

Penniman  v.  Winner,  64  Md.  136. 

If  all  the  other  certificates  had  been  volun- 
tarily surrendered  and  canceled  by  the  hold- 
ers thereof,  it  is  identically  the  aame  thing, 
for  the  purposes  of  this  cause,  as  if  they  had 
all  been  paid  in  full. 

For  now  no  possible  question  can  arine  of 
any  preference  beine  shown  to  the  certificate 
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sued  upon  over  the  other  certificates  men- 
tioned. 

As  soon  as  they  surrendered  them  volun- 
tarily, they  at  once  ceased  to  have  any  fur- 
ther rights  against  the  appellee,  and  the  ap- 
pellee ceased  to  have  any  further  right  to 
claim  as  against  the  appellants,  that  it  could 
not  pay  their  certificate,  because  it  was  not 
also  able  to  pay  all  the  other  certificates  of 
similar  import. 

Mr.  Richard  K.  CroM,  for  appellee : 

The  alleged  contract  is  too  vague  and  un- 
certain to  create  any  legal  obligation. 

Blakisione  v.  Qerman  Bank,  87  Md.  302; 
Thomson  v.  Gortner,  73  Md.  475;  Taylor  v. 
Brewer,  1  Maule  &  S.  290;  Roberta  v.  Smith, 
4  Hurlst.  &  N.  316;  3  Am.  &  Eng.  Enc.  Law, 
p.  842 :  BuckmaMcr  v.  Consumers*  Ice  Co.  5 
Daly ,  313 ;  Delashmutt  v.  Thomas,  45  Md. 
'  140;  Outhing  v.  Lynn,  2  Barn.  &  Ad.  232; 
Sherman  v.  Kitsmiller,  17  Serg.  &  R.  45 ;  An- 
son, Contr.  p.  5;  Brantly,  Ck>ntr.  Introduc- 
tion 1 ;  Pollock,  Contr.  pp.  1,  43;  Cummer  v. 
Butts,  40  Mich.  322,  29  Am.  Rep.  G30;  Barn- 
ard V.  Cushing,  4  Met.  230,  38  Am.  Dec.  362; 
Nelson  v.  Von  Bonnhorst,  29  Pa.  352. 

A  court  should  not  allow  loose  expressions, 
such  as  this,  to  go  to  the  jury  for  the  pur- 
pose of  raising  obligations  and  rights  be- 
tween parties. 

Thomson  v.  Oortner,  73  Md.  475;  De- 
lashmutt  v.  Thomas,  46  Md.  140;  Recknagle 
v.  Schmaltz,  72  Iowa,  63;  Taylor  v.  Brewer, 
1  Maule  &  S.  290;  Roberts  v.  Smith,  4 
Hurlst.  &  N.  315;  Outhing  v.  Lynn,  2  Barn. 
&  Ad.  234;  Sherman  v.  Kitsmiller,  17  Serff. 
&  R.  47.      . 

No  obligation  has  been  created,  and  no 
contract  has  been  made.  To  call  such  an 
agreement  a  contract,  is  simply  a  misuse  of 
terms.  Agreements  or  promises,  which  in 
fact  reserve  an  unlimited  option  to  the  prom- 
isor, are  illusory  and  cannot  be  regarded 
as  contracts. 

Pollock,  Contr.  p.  44;  Anson,  Contr.  pp. 
1,  6;  3  Am.  &  Eng.  Enc.  Law,  p.  842;  Bal- 
timore d  0.  R.  Co.  V.  Brydon,  05  Md.  226, 
67  Am.  Rep.  318;  Walter  A.  Wood  Reaping 
d  M.  Mach.  Co.  v.  Smith,  50  Mich.  565; 
Oelston  V.  Sigmund,  27  Md.  334 ;  Griffith  v. 
Frederick  County  Bank,  6  Gill  &  J.  441 ; 
Walsh  V.  Oilmore,  3  Harr.  &  J.  293,  6  Am. 
Dec.  503;  Smith  v.  Crandall,  9.0  Md.  600; 
Brantly,  Contracts,  18,  notes,  1,  7. 

A  promise  on  condition  is  absolutely  void, 
unless  the  condition  be  performed.  It  will 
not  remove  the  bar  of  the  statute. 

Higdon  v.  Stewart,  17  Md.  105 ;  Wilmer  v. 
Gaither,  68  Md.  342. 

Boydy  J.,  delivered  the  opinion  of  the 
court: 

The  declaration  filed  by  the  appellants 
against  the  appellee  contains  eight  counts, — 
the  first  six  being  the  common  coimts,  and 
the  other  two  on  instruments  under  seal. 
There  was  no  demurrer  filed  to  the  whole 
declaration,  on  account  of  the  misjoinder  of 
actions;  but  there  was  a  demuirer  to  the 
seventh  count,  which  the  court  sustained, 
and  the  parties  went  to  trial  on  the  others, 
which  resulted  in  a  verdict  for  the  defend- 
ant.   Judgment    having   been   entered,   the 

4S  L.  R.  A. 


plaintiffs  appealed,  and  the  only  question 
before  us  is  the  ruling  of  the  court  on  that 
demurrer. 

The  first  objection  to  this  count,  urged  at 
the  argument  was  that  it  alleges  that  the 
defendant  promised  to  pay  the  amount  of 
''the  obligation  under  seal  or  certificate  of 
indebtedness,"  described  in  it,  "at  such  times 
and  in  such  sums  as  it,  said  defendant, 
might  feel  able  to  pay  the  same;"  and  it  is 
contended  that  there  can  be  no  recovery  on 
an  instrument  subject  to  such  conditions. 
Although  we  are  of  the  opinion  that  such 
allegations  as  are  necessary  are  not  made, 
even  if  a  suit  can  be  maintained  on  this  in- 
strument, we  will  refer  to  some  of  the  ca^es 
in  which  the  courts  have  determined  the  ef- 
fect of  language  somewhat  similar  to,  or  re- 
sembling, that  before  us.  There  is  some  ap- 
parent conflict  between  them,  owins  to  the 
fact  that  many  of  the  cases  turned  on  the 
question  whether  the  paper  sued  on  was  a 
piomissory  note  or  a  negotiable  instrument, 
and  not  whether  there  could  be  a  recover v  in 
any  form  of  action,  when  such  limitations 
had  been  inserted  in  the  evidences  of  debt 
sued  on. 

Most  of  the  decisions  hold  that  a  suit  on 
an  obligation  payable  "when  the  maker  is 
able,"  or  words  to  that  effect,  can  be  main- 
tained upon  an  allegation  and  proof  that  he 
was  able  before  suit  brought.  In  Davies  v. 
Smith,  4  Esp.  36,  the  defendant  admitted 
he  wafl  "bound  in  honor,  and  should  pay 
when  he  was  able."  Lord  Kenyon  held  tnat 
he  was  liable,  upon  proof  of  ability  to  pay. 
Ill  at  was  followed  in  Mitchell  v.  Clay,  8  Tex. 
443.  In  Salinas  v.  Wright,  11  Tex.  572,  the 
suit  was  on  an  instrument  which  said, 
"Which  sum  I  bind  myself  to  pay  so  soon  as 
circumstances  will  permit  me."  it  was  held 
not  to  be  a  promissory  note,  and  that  the 
plaintiff  could  not  recover,  on  that  instru- 
ment alone,  without  proof  of  the  ability  of 
the  defendant  to  pay.  In  Veasey  v.  Reeveft, 
6  Ind.  406,  a  note  was  made  payable  by  the 
maker  "when  able,"  and  it  was  held  that  it 
matured  so  soon  as  the  maker  was  able.  In 
Ex  parte  Tootell,  4  Ves.  Jr.  372,  there  was 
a  promise  to  pay  "at  such  a  period  of  time 
that  my  circumstances  will  admit  without 
detriment  to  myself  or  family,  and  not  to 
be  distressed  upon  any  account  whatsoever 
until  such  time  that  mv  circumstances  will 
be  as  above  described;"  and  the  conclusion 
was  that  an  action  did  not  lie  without  prov- 
ing that  he  was  in  good  circum<)tances. 

There  is  another  ciass  of  casc-s  in  which 
the  makers  of  the  instruments  have  under- 
taken to  limit  the  time  of  payment  to  their 
convenience.  In  Works  v.  Uershey,  35  Iowa, 
340,  it  wan  held  that  the  maker  of  a  note 
which  read,  "On  demand,  after  date,  I  prom- 
isee to  pay,  .  .  .  payable  at  Cincinnati, 
when  convenient,"  was  bound  to  pay  it  with- 
in a  reasonable  time.  The  court  said  the 
latter  words  could  not  nullify  the  words,  "On 
demand,  after  date,  I  promise  to  pay."  In 
Lewis  V.  Tipton,  10  Ohio  St  88,  75  Am.  Dec. 
408,  a  note  payable  "when  I  can  make  it  con- 
venient with  10  per  cent  interest  till  paid," 
was  held  to  create  a  legal  liability  upon  the 
maker,  and  to  be  payable  within  a  reasonble 
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time  after  its  date.  In  Smithera  v.  Junker, 
41  Fed.  Rep.  101,  7  L.  R.  A.  264,  Judge 
Gresham  held  that  a  note  "payable  at  my 
convenience,  and  upon  this  expresti  condition, 
tliat  I  am  to  be  the  sole  judge  of  such  con- 
venience and  time  of  payment,"  may  be  en- 
f Diced  by  an  action,  after  the  expiration  of 
a  reasonable  time,  on  demand  anil  refusal  of 
payment.  In  Barnard  v.  Gushing,  4  Met.  230, 
3h'Am.  Dccw  362,  a  note  was  given  by  which 
defendants  promised  to  pay  a  sum  named  on 
demand,  with  interest.  At  the  same  time 
the  payees  indorsed  on  the  note,  ''We  agree 
not  to  compel  payment  for  the  amount  of  this 
note,  but  to  receive  the  same  when  conven- 
ient for  the  promisors  to  pay  it."  It  was 
held  that  no  action  could  be  maintained  up- 
on the  promise.  But  in  Page  v.  Cook,  164 
Mass.  116,  28  L.  R.  A.  750,  the  suit  was  on 
a  note  which  read,  ''On  demand,  after  date,  I 
promise  to  pay,  .  .  .  payable  when  pay- 
or and  payee* mutually  agree;"  and  it  was 
construed  to  mean  that  it  was  payable,  on 
demand,  when  and  after  the  payor  ought  rea- 
sonably to  have  agreed.  The  court  referred 
to  the  case  of  Barnard  v.  Gushing,  and  em- 
phasized the  fact  that  by  the  indorsement  on 
the  note  in  that  case  the  payees  agreed  that 
they  would  not  compel  payment,  and  con- 
cluded its  reference  to  it  by  saying.  "Pos- 
sibly, if  the  question  arose  now,  a  different 
result  might  be  reached  from  that  arrived 
at  in  that  ease."  In  Ramot  v.  Flchotenfela, 
15  Iowa,  458,  83  Am.  Dec.  425,  after  the  ma- 
turity of  a  note  tlie  parties  indorsed  thereon 
this  agreement,  "R^ewed  for  an  indefinite 
time  at  $10  interest  per  month,  and  the 
whole  amount  then  to  pay  when  both  parties 
may  agree."  It  was  held  that,  as  no  defi- 
nite time  was  fixed  for  payment,  the  note 
was  payable  within  at  least  a  reasonable 
time.  In  Brannin  v.  Henderson,  12  B.  Mon. 
61,  an  acceptance,  on  the  back  of  an  order, 
that  "I  will  see  the  within  paid  eventually," 
was  held  payable  within  a  reasonable  time, 
if  not  forthwith.  In  Grooker  v.  Holmes,  65 
Me.  105,  20  Am.  Rep.  687,  a  note  was  made 
"payable  when  I  ftell  the  place  where  I  now ; 
lire."  Held  that  the  maker  was  bound  to 
fell  the  place  within  a  reasonable  time,  and, 
failing  in  that,  the  note  was  due. 

We  have  thus  referred  to  a  number  of  cases 
which  show  that  the  tendency  of  the  courts 
i^  to  hold  the  makers  of  notes  and  other  writ- 
ten obligations  responsible  whenever  they  ad- 
mit Indebtedness  but  are  only  uncertain  as 
to  the  time  of  payment.  In  the  last-men- 
tioned case  the  court  said:  ''The  debt  is 
due  in  prwsenti.  Its  payment  is  postponed 
to  a  future  time,  but  the  debt,  none  the  less, 
exists.  The  debt  is  absolute ;  the  time  of  its 
payment  indefinite."  All  of  the  authorities 
feem  to  agree  that,  on  an  obligation  to  pay 
"when  able,"  the  holder  can  recover  upon 
proof  of  the  ability  of  the  promisor  to  pay; 
und  when  it  is  payable  "when  convenient," 
or  "eventually,"  or  like  expression,  the 
courts  have  generally  held  it  is  payable  with- 
in a  reasonable  time.  The  case  which  seems 
to  be  most  in  conflict  with  any  of  the  above, 
and,  indeed,  the  only  one  we  have  found  that 
U  difficult  to  reconcile  with  them,  is  that  of 
yeUon  Y.Von  Bonnhorst,  29  Pa.  352.   There 
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a  party  gave  an  instrument  of  writing,  under 
seal,  acknowledging  an  indebtedness  to  an- 
other, which  he  agreed  "to  pay  whenever,  in 
my  opinion,  my  circumstances  will  enable 
me  to  do  so."  It  was  held  that  such  con- 
tract imposed  no  legal  obligation,  and  that 
no  action  would  lie  upon  it,  even  though  the 
court  and  jury  should  find  that  the  party  was 
of  sufficient  ability  to  pay  the  debt,  because 
by  the  terms  of  the  contract,  the  debtor  was 
made  the  sole  judge  of  that  fact.  But  we  can- 
not give  our  assent  to  that  decision  without 
some  qualification.  If  the  indebtedness  is 
unqualifiedly  acknowledged,  as  is  done  in  the 
certificate  sued  on  in  this  case,  but  the  pay- 
ment is  simply  postponed  until  the  circum- 
stances of  the  deotor  will  enable  him  to  pay, 
he  is  morally  and  legally  under  obligations 
to  pay  when  that  condition  exists,  and,  al- 
though he  is  made  the  judge  of  tlie  fact,  his 
judgment  must  be  honestly  exercised.  Upon 
the  allegation  and  proof  that  his  circum- 
stances did  enable  him  to  pay,  and  that  he 
fraudulently  refused  to  do  so,  although  he 
knew  he  was  able,  such  a  promisor  should 
be  held  liable.  Any  other  conclusion,  it 
seems  to  us,  would  encourage  dishonesty  and 
unfair  dealings.  The  question  of  fraud  was 
not  raised  in  that  case,  and  hence  the  court 
may  not  have  felt  called  upon  to  qualify  its 
decision,  or  the  language  used,  which  was, 
of  course,  only  intended  to  apply  to  the  facts 
before  the  court. 

We  do  not  understand  a  case  of  this  char- 
acter to  be  governed  by  such  as  those  where 
it  is  stipulated  that  an  article  is  to  be  fur- 
nished subject  to  the  approval  or  satisfac- 
tion of  the  proposed  purchaser,  which  ap- 
proval or  satisfaction  is  made  a  condition 
precedent  to  the  right  to  recover  compensa- 
tion or  the  contract  price.  There  the  defend- 
ant does  not  get  the  plaintiff's  property  and 
then  wilfully  refuse  to  pay  for  it,  and,  as  the 
contract  is  made  subject  to  the  condition 
that  he  shall  approve  of  or  be  satisfied  with 
it  before  accepting  it,  the  court  will  not  dis- 
pense with  the  condition,  and  say  that  the 
article  was  of  a  quality  or  character  that 
oii^ht  in  reason  to  have  been  accepted  as 
satisfactory.  But  in  cases  such  as  this  the 
defendant  has  received  the  money  or  other 
consideration,  and  has  acknowledged  his  in- 
debtedness, and  the  only  question  is  when  it 
shall  be  paid.  The  parties  contract  with  the 
understanding  that  it  is  to  be  paid  when  the 
conditions  mentioned  exist,  and,  if  thejr  do 
exist,  it  would  be  a  fraud  for  the  promisors 
to  wilfully  refuse  to  pay,  notwithstanding 
their  ability  to  do  so. 

Now  let  us  apply  the  law  as  thus  estab- 
lished to  the  case  before  us.  If  this  certifi- 
cate of  indebtedness  had  been  simply  to  pay 
"at  such  times  and  in  such  sums"  as  the  de- 
fendant was  able,  upon  proper  allegations 
and  proof  that  it  was  able  to  pay  the  whole, 
or  such  part  as  gave  the  court  jurisdiction, 
tiie  plaintiffs  could  unquestionably  have  re- 
covered. The  amount  oeing  payable  when 
the  defendant  was  able,  and  it  being  shown 
to  be  able,  the  obligation  would  have  ma- 
tured by  the  very  terms  of  the  contract.  But 
the  terms  are,  when  it  might  "feel  able."  To 
say  that  a  corporation  can  "feel  able"  may 


223 


Mabylakd  Oouht  of  Appeals.  ) 


D£C., 


seem  odd,  at  first  glance ;  but,  as  it  must  act 
through  its  agents,  it  means,  when  its  oj£- 
cers,  directors,  or  agents,  whoever  they  may 
l:*e  that  have  charge  of  such  matters,  feel 
able, — that  is  to  say,  as  we  understand  the 
U9e  of  that  term,  when  they  are  "conscious 
of  being''  able,  or  know  it  is  able.  It  was 
necessary  to  make  such  allegations  as  would 
bring  the  defendant  within  the  meaning  of 
the  contract.  This  count  should  not  only 
have  alleged  that  the  defendant  was  able  to 
X>ay  either  the  whole  of  the  obligation  or 
whatever  part  of  it  the  plaintiff  proposed  to 
prove  it  could  pay  (so  as  to  embrace  the 
terms,  "at  such  times  and  in  such  sums," 
etc. ) ,  but  that  it  "felt  able,"  or  **knew  it  was 
able,"  or  something  that  \^ould  be  equivalent 
to  the  terms  used  m  the  certificate  of  indebt- 
edness sued  on.  If  the  facts  so  justified, 
there  could  have  been  added  the  allegation 
that  it  fraudulently  refused  to  pay,  ete.  If 
the  declaration  had  so  allied,  we  think  it 
would  have  been  suflicient,  so  far  as  this  part 
of  the  certificate  of  indebtedness  is  con- 
cerned, under  the  authorities  we  have  al- 
ready cited. 

The  only  cases  referred  to  by  the  appellee 
which  seem  to  be  to  the  contrary  are  those 
of  Barnard  v.  Cutthing  and  Nelson  v.  Von 
Bonnhorat,  and  what  we  have  already  said 
will  relieve  us  of  a  further  discussion  of 
them,  excepting  to  add  that  the  case  of 
Smithers  v.  Junker ,  supra,  is  in  confiict  with 
the  Pennsylvania  case.  We  do  not  under- 
stand that  the  cases  of  Blakistone  v.  Oerman 
Bank,  87  Md.  302,  Thomson  v.  Oortner, 
73  Md.  475,  and  other  authorities  cited  in 
connection  with  them,  in  any  wise  conflict 
with  these  views.  In  them  the  question  was 
v/hether  valid  contracts  had  been  entered  in- 
to, and  it  was  determined  that  the  terms 
used  were  too  vague  and  indefinite  to  enable 
the  court  to  so  find.  But  in  this  case  the 
contract  is  sufiiciently  definite.  The  amount 
of  the  indebtedness  is  clearly  stated,  and  the 
only  question  in  doubt  was  the  times  of  pay- 
ment; and,  as  we  have  already  said  what  the 
contract  means  in  that  respect,  a  recovery 
cannot  be  denied  by  reason  of  the  contract 
being  too  vague  and  uncert4iin.  As  it  was 
not  to  pay  "when  able,"  but  when  it  "might 
feel  able,  the  statement  in  the  narr.  that  the 
defendant  "has  failed  and  refused  to  pay  the 
certificate  herein  named,  although  able  to  do 
so,"  was  not  suflicient,  and  the  demurrer  was 
properly  sustained  for  that  reason. 

But  this  count  is  defective  in  another  re- 
spect. The  promise  to  pay  was  further  qual- 
ified by  saying:  "Provided,  that  all  certifi- 
cates of  similar  import  should  be  paid  upon 
pro  rata,  and  that  no  preference  should  be 

fiven  to  any  such  certificate  over  others." 
hat  is  attempted  to  be  avoided  by  alleging 
that  "said  company  has  received  and  ac- 
cepted a  surrender  and  extinguishment  of 
all  other  certificates  of  similar  import." 
There  is  no  allegation  that  anything  had  or 
had  not  been  paid  on  them,  nor  is  it  stated 
under  what  circumstances  the  other  certifi- 
cates had  been  surrendered  and  extinguished. 
We  have  nothing  to  inform  us  as  to  the  cir- 
cumstances under  which  they  were  issued, 
and  are  confined  to  the  narr.     Bnt,  suppose 
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the  holders  of  all  the  other  certificates  only 
received  a  small  sum, — 5  or  10  per  cent,  for 
example, — ^and  then  surrendered  their  certifi- 
cates, it  is  apparent  that  the  appellants  could 
not  recover,  m  an  action  on  this  certificate, 
more  than  was  paid  to  the  others,  without 
at  least  some  allegation  and  proof  of  fraud  or 
collusion.  Or,  if  all  were  surrendered  and  ex- 
tinguished without  any  payment,  on  the  be- 
lief that  they  were  worthless,  or  for  other  rea- 
sons satisfactory  to  the  holders,  how  can  the 
appellants  recover  on  this  certifid'.te  at  least 
without  alleging  and  proving  something  tJiat 
will  avoid  the  efl'ect  of  that  provision,  if 
that  is  possible?  The  very  contract  sued  on 
expressly  prohibits  the  recovery  beyond  the 
amounts  paid  on  the  other  certificiEites.  If 
the  holders  of  them  chose  to  surrender  them 
without  any  payment,  it  may  be  unfortu- 
nate for  the  appellants ;  but  that  is  the  con- 
tract their  assignor  made  with  the  defendant 
and,  in  the  absence  of  fraud  or  collusion,  the 
effect  of  the  surrender  of  these  certificates 
on  the  plaintiffs'  right  to  recover  is  fatal,  and 
cannot  DC  avoided.  There  is  not  enough  in  thi^ 
count  to  entitle  them  to  recover  on  tie  certifi- 
cate sued  on,  and  the  demurrer  was  there- 
fore properly  sustained. 

Judgment  affirmed,  appellants  to  pay  the 
costs  above  and  below. 


Charles  H.  Lim^LLE,  Garnishee  of  Natch- 
aug  Silk  Company,  Appt., 

V, 

Harold  F.  HADDEN  et  aL 


( 


Md. 


) 


1.  After  tlie  appointment  of  a  receiver 

for  a  corporation  the  directors  cannot  ratify 
a  transfer  of  property  previously  made  with- 
out authority. 

2.  Nonresident  creditors  of  a  corpora- 
tion In  the  hands  of  a  receiver,  when 
they  are  not  residents  of  the  state  in  which 
the  receiver  Is  appointed,  have  the  same 
right  to  contest  the  receiver's  title  to  property 
that  domestic  creditors  have. 

8.  A  claim  llled  wltli  a  receiver  of  a 
corporation  br  a  nonresident  credit- 
or, with  an  express  reservation  or  conditioo 
that  by  filing  It  he  does  not  intend  to  aban- 
don any  rights  gained  by  reason  of  an  attach- 
ment suit  previously  brought  in  another  state, 
does  not  estop  the  creditor  from  pursuing  the 
attachment. 

(December  20,  1898.) 

A  PPEAL  by  the  garnishee  from  a  judg- 
ijL  nient  of  the  Superior  Court  of  Baltimore 
City  in  favor  of  plaintiffs  in  an  attachment 
proceeding  to  reach  funds  of  the  Natchaug 
Silk  Company,  a  foreign  corporation.  A/- 
firmed. 

The  facts  are  stated  in  the  opinion. 


NoTK. — For  rights  of  foreign  receiver  as 
against  attachment  creditors,  see  Gllman  v. 
Hudson  River  Boot  &  Shoe  Mfg.  Co.  (Wis.)  23 
L.  U.  A.  52;  also  Holbrook  v.  Ford  (111.)  27  L. 
R.  A.  324  ;  Commercial  Nat.  Bank  v.  Mather- 
well  Iron  &  S.  Co.  (Tenn.)  29  L.  R.  A,  164: 
and  Robertson  v.  Stead  fMo.)  33  L.  R.  A.  203. 


1898. 


LiNviLLB  y.  Hadden. 
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Messrs.  William   Re^molds   and  Paul 

Burnett,  for  appellants: 

Assuming  the  decree  in  Connecticut  to  be 
valid  as  against  Uadden  &  Co.,  it  was  effec- 
tual to  vest  in  Hayden  as  receiver  the  title 
to  all  the  goods  in  Linville's  custody  unless 
such  title  had  already  passed  to  some  third 
party,  and  it  therefore  follows  that  in  either 
of  these  events  Hadden  &  Co.'s  attachment 
must  fail. 

When  a  receiver  has  been  appointed  to 
wind  up  the  affairs  of  an  insolvent  corpora- 
tion, any  creditor  who  files  his  claim  in  the 
case  in  which  the  receiver  was  appointed, 
and  seeks  to  participate  in  the  fund  in  his 
hands  for  distribution,  becomes  a  party  to 
the  cause. 

Re  City  Bank,  10  Paige,  382;  Thomas  v. 
Farmers*  Bank,  46  Md.  45;  Links  v.  Con- 
necticut River  Bkg,  Co.  66  Conn.  277. 

An  adjudication  of  insolvency  under  a 
state  law,  which  vests  in  a  trustee  all  the  in- 
solvent's property,  and  releases  him  from 
all  future  liability  for  his  then  existing 
debts,  is,  while  binding  on  citizens  of  the 
same  state,  invalid  to  release  him  from  lia- 
bility to  his  nonresident  creditors,  unless 
they  voluntarily  become  parties  to  the  in- 
solvency proceedings,  in  which  case  they  are 
held  to  have  waived  all  extraterritorial  priv- 
ileges. 

Jones  V.  Horsey,  4  Md.  306,  59  Am.  Dec. 
81;  Brovm  v.  Smart,  69  Md.  327;  Cole  v. 
Cunningham,  133  U.  S.^  114,  33  L.  ed.  542. 

The  same  principle  is' applied  to  creditors, 
who,  by  filing  their  claim  m  an  equity  case 
in  which  a  receiver  has  been  appointed,  have 
voluntarily  become  parties  to  it. 

Loney  v.  Bayly,  45  Md.  450;  Horsey  ▼. 
Chew,  65  Md.  557;  Chafee  v.  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Rep.  345;  Pierce 
V.  liquitable  L.  Assur.  8oc.  145  Mass.  56; 
Ferguson  v.  Oliver,  99  Mich.  161. 

Tlie  decree  of  the  Connecticut  court  vest- 
ed the  receiver  with  a  title  to  the  goods  here, 
which  our  courts  are  ready  and  willing  to 
recognize  and  enforce  upon  the  principle  of 
comity  between  states,  whenever  they  can 
do  so  after  completely  protecting  its  own 
citizens  and  laws. 

Casileman  v.  Templcman,  87  Md.  546,  41 
L.  R,  A.  307;  Bagby  v.  Atlantic,  M.  d  O.  R. 
Co.  86  Pa.  291 ;  Oilman  v.  Ketchum,  84  Wis. 
60,  23  L.  R.  A.  52 ;  Merchants'  Nat.  Bank  v. 
Petinsylvania  Steel  Co.  57  N.  J.  L.  336; 
Long  V.  Oirdxcood,  150  Pa.  413,  23  L.  R.  A. 
33;  Catlin  v.  ^yilcox  Silver-Plate  Co.  123 
Ind.  477,  8  L.  R.  A.  62. 

The  board  of  directors  never  interfered 
with  Mr.  Chaffee  or  attempted  to  exercise 
any  supervision  or  control  over  him  down 
to  the  time  when  they  seem  to  have  consid- 
ered tlieir  functions  terminated  by  the  ap- 
pointment of  the  receiver. 

Hadden  v.  Natchaug  Silk  Co.  84  Fed.  Rep. 
83. 

The  offer  of  the  garnishee  to  show  that  on 
April  22,  1895,  Mr.  Fen  ton,  the  secretary 
and  treasurer,  upon  the  mere  verbal  order  of 
Mr.  Chaffee  over  the  telephone,  shipped  some 
$5,000  worth  of  the  company's  goods  to 
Moriraura,  Arai,  A  Co.  in  payment  of  a  debt 
which  was  just  about  to  fall  due,  was  ad- 
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missible  to  prove  that  the  secretary  and 
treasurer  had  no  doubt  of  Mr.  Chaffee's  au- 
thority to  turn  over  to  a  creditor  of  the  com- 
pany $5,000  worth  of  its  goods  in  satisfac- 
tion of  his  bill  against  it,  without  consulting 
the  directors  about  it. 

After  completely  protecting  its  own  citi- 
zens and  laws  the  dictates  of  international 
comity  would  seem  to  require  that  the  officer 
of  the  foreign  tribunal  should  be  acknowl- 
edged and  aided. 

Castleman  v.  Templeman,  87  Md.  546,  41 
L.  R.  A.  367;  Hurd  v.  Elizabeth,  41  N.  J.  L. 
1. 

Messrs.  Nicholas  P.  Bond  and  Edward 
Duffy  for  appellee^. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  Hadden  &  Co.,  a  New  York 
firm,  were  creditors  of  the  Natchaug  Silk 
Company.  The  latter  became  insolvent,  and 
James  E.  Hayden  was  appointed  its  receiver 
by  a  decree  of  the  superior  court  of  Wind- 
ham county,  Connecticut,  on  the  26th  of 
April,  1895.  On  the  27  th  of  December  of  the 
same  year  the  plaintiffs  caused  to  be  issued 
from  the  superior  court  of  Baltimore  city  a 
foreign  attachment  against  the  silk  com- 
pany, and  it  was  laid  in  the  hands  of  the 
appellant,  Charles  H.  Linville,  as  garnishee. 
We  held  in  the  former  appeal  (Ha'ddcn  v. 
Linville,  86  Md;  210),  growing  out  of  this 
same  attachment  proceeding,  that  the  trans- 
fer from  the  silk  company  to  the  First  Na- 
tional Bank  of  W^illimantic,  Connecticut,  also 
a  creditor  of  the  silk  company,  was  invalid, 
because  it  was  made  by  him  [the  president] 
without  the  authority  of.  the  board  of  di- 
rectors. We  alfeo  held  in  the  former  case 
that,  the  transfer  we  have  just  mentioned, 
which  was  relied  on  to  defeat  the  attach- 
ment, beinj»  invalid,  the  plaintiffs  were  enti- 
tled to  maintain  their  attachment,  and  the 
judgment  in  favor  of  the  garnishee  was  re- 
versed, and  the  case  was  remanded  for  a  new 
trial.  The  first  step  which  appears  to  have 
been  taken  in  the  court  below  after  the  case 
was  remanded  was  a  motion  to  quash  the 
attachment  filed  by  James  E.  Hayden,  re- 
ceiver of  the  silk  company,  on  the  ground 
that  the  plaintiffs  had  voluntarily  made 
themselves  parties  to  the  suit  in  the  Connecti- 
cut court  by  filing  their  claim  there  against 
the  silk  company,  and  that  they  were,  there- 
fore, estoppod  from  proceeding  in  the  Mary- 
land courts.  But  the  court  Mow  overruled 
thiR  motion,  and  the  receiver  has  failed  to 
appeal.  However,  the  same  question  is  pre- 
sented by  the  fifth  and  sixth  exceptions  of 
the  earnifihee,  and  we  will  consider  it  when 
we  discuss  them.  The  judgment  below  was 
for  the  plaintiffs  against  the  garnishee,  and 
the  latter  has  appealed. 

The  first  exception  of  the  garnishee  was  to 
the  refusal  by  the  court  to  allow  him  to 
prove  that  Mr.  Chaffee,  the  president  and 
general  manager  of  the  silk  company,  had 
directed  the  secretary  and  treasurer  of  the 
silk  company  to  transfer  to  another  creditor 
several  thousand  dollars'  worth  of  goods  in 
payment  of  a  debt,  and  that  the  goods  were 
mfact  shipped,  and  that  Mr.  Chaffee's  ac- 
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tion  in  this  matter  was  never  questioned 
thereafter  by  any  member  of  the  board  of  di- 
rectors^  although  it  came  to  their  knowledge 
very  soon.  It  appears  very  clear,  in  view 
of  the  conceded  facts,  that  the  ruling  com- 
plained  of  was  correct.  The  transfer  to  the 
New  York  creditors  was  made  on  the  22d  of 
April,  but  it  was  not  until  the  29th  of  that 
month  that  Chaffee  informed  his  board  what 
he  had  done,  saying  that  he  had  transferred 
all  the  goods  of  the  silk  company  in  New 
York,  Chicago,  and  Baltimore  to  the  bank. 
But  the  board  refused  to  ratify  Mr.  Chaf- 
fee's action  upon  the  ground  that  Uie  decree 
of  the  Connecticut  court  of  the  26th  of  April, 
appointing  a  receiver  for  the  silk  company, 
deprived  them  of  all  power  to  act.  The 
transfer  in  Baltimore  to  the  garnishee  was 
not  made  until  the  afternoon  of  the  26th  of 
April,  and  therefore  after  the  receiver  had 
been  appointt^d,  and  had  taken  possession  of 
the  silk  company's  affairs.  Therefore,  even 
if  the  board  of  directors  had  attempted,  after 
the  appointment  of  the  receiver,  to  ratify  the 
act  of  Mr.  Chaffee  in  transferring  the  prop- 
erty of  the  silk  company  to  the  garnishee, 
or  to  any  other  creditor,  their  action  would 
have  been  futile;  for  it  is  text-book  law  that 
"the  appointment  of  a  receiver  over  a  corpo- 
ration is  generally  equivalent  to  a  suspen- 
sion of  its  corporate  functions,  and  of  all 
authority  over  its  property  and  effects,  and 
is  also  equivalent  to  an  injunction  restrain- 
ing its  agents  and  officers  from  intermed- 
dling with  its  property."  High,  Receivers, 
§  290.  This  must  necessarily  be  so,  other- 
wise both  the  receiver  and  the  board  of  di- 
rectors would  be  competent  to  exercise  the 
rights,  privileges,  and  franchises  of  the  cor- 
poration, and  endless  confusion  would  be  the 
result.  If,  therefore,  we  are  correct  in  the 
conclusion  reached  in  the  former  case  that 
the  transfer  by  Chaffee  of  the  silk  company's 
property  in  Baltimore  was  invalid,  it  follows 
that  the  evidence  offered  to  show  that  the 
directors  of  that  company  acquiesced  in  it 
or  ratified  it  after  they  ceased  to  have  any 
power  to  act,  as  well  as  all  the  evidence 
which  was  offered  for  the  purpose  of  show- 
ing that  the  transfer  was  made  to  continue 
the  silk  company  as  "a  going  concern,"  was 
clearly  inadmissible.  The  invalidity  of  the 
transfer  being  established,  all  evidence  tend- 
ing to  prove  the  good  faith  of  Chaffee  in 
making  it,  or  the  valuable  consideration 
which  the  bank  offered  for  it,  was  wholly 
immaterial  and  irrelevant.  We  need  say 
nothing  further  to  show  that,  in  our  opin- 
ion, the  rulings  of  the  court  below  which 
form  the  lirat  four  exceptions  are  free  from 
error. 

But  it  was  urged  that  the  plaintiffs,  being 
nonresidents,  have  no  standing  in  our  courts, 
and  that  they  will  not  be  allowed  to  set  up 
a  claim  against  the  title  of  the  Connecticut 
receiver.  The  decree  appointing  the  receiver 
in  Connecticut  had  no  extraterritorial  force, 
and  therefore,  although  while  a  citizen  of 
that  state  might  not  be  allowed  to  set  up  a 
claim  either  there  or  here  which  ignored  the 
validity  of  that  decree,  yet  citizens  of  this 
state,  or  of  other  states  than  Connecticut, 
are  not  bound  by  it,  outside  of  the  last- 
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named  state,  and,  in  spite  of  the  Connecticut 
decree,  either  our  own  citizens  or  the  citizens 
of  third  states  may  proceed  here  to  collect 
their  debts.  The  general  principle  is  thus 
expressed  in  Beach,  Receivers,  old  ed.  §  268, 
and  supported  by  the  citation  of  many  au- 
thorities: "Because  of  the  principle  of  *  ju- 
dicial comity,'  a  phrase  of  well-defined  and 
accepted  meaning,  a  receiver  of  one  state  or 
jurisdiction  will  be  recognized  and  permit- 
ted by  the  courts  of  another  to  do  all  that 
is  necessary  to  take  and  possess  the  property 
of  the  debtor  there  located,  provided  that  to 
do  so  will  not  violate  any  law  or  policy  of 
the  latter,  or  embarrass  or  do  injustice  to 
any  of  its  citizens,  or  those  of  a  third  state 
who  have  come  there  to  enforce  the  payment 
of  their  claims  against  the  debtor."  It  can- 
not be  doubted  that  if  the  plaintiffs  were 
citizens  of  Maryland  the  inchoate  lien  and 
rights  secured  b}'  the  attachment  would  not 
be  set  aside  in  favor  of  a  foreign  receiver. 
Bartlett  v.  Wilbur,  53  Md.  485;  Lycoming 
F.  Ins.  Co,  y,  Langley,  62  Md.  196;  Day  v. 
Postal  Telcg,  Co.  66  Md.  354.  And  the  fact 
that  the  plaintiffs  in  this  case  happen  to  be 
citizens  of  New  York  does  not  lessen  their 
rights  as  suitors  in  the  courts  of  this  state. 
In  the  case  of  Mason  v.  Union  Mills  Paper 
Mf^,  Co,  81  Md.  446,  29  L.  R.  A.  273, 
which  was  also  an  attachment  case,  we 
held  that  the  plaintiffs,  who  were  citi- 
zens of  Rhode  Island,  were  equally  en- 
titled with  the  citizens  of  this  state 
to  the  aid  of  our  courts  in  enforcing  their 
claims  by  way  of  attachment  against 
a  foreign  creditor.  See  also  Southern  Bldg. 
d  L,  Asso,  v.  Price  (Md.)  42  L.  R.  A.  206. 
And  so  it  has  been  held  almost  universally. 
Nor  does  it  appear  to  us  that  the  fact  that 
the  foreign  debtor  has  become  insolvent,  and 
that  a  receiver  has  been  appointed  in  tlie 
state  where  he  resides,  to  taxe  possession  of 
his  property  there,  alter  or  diminish  the 
rights  of  Maryland  creditors,  or  of  foreign 
creditors  suing  here,  if  they  do  not  reside 
in  the  same  state  in  which  the  receiver  is 
appointed,  because,  as  we  have  already  said, 
the  authority  of  the  receiver  has  no  force 
outside  of  the  state  where  he  is  appointed. 

It  was  suggested  that  we  have  held  in  the 
case  of  Castleman  v.  Templeman,  87  Md, 
540,  41  L.  R.  A.  367,  that  the  claims  of  a  for- 
eign receiver  to  the  personal  property  of  his 
corporation  located  in  this  state  will  be 
given  precedence  to 'those  of  all  nonresident 
creditors.  But  the  opinion  of  the  court  in 
that  case,  delivered  by  Boyd,  J.,  does  not  go 
to  that  extent.  The  question  there  was 
whether  the  appellant,  aiter  obtaining  a  de- 
cree in  the  Virginia  court  appointing  a  re- 
ceiver of  an  insolvent  corporation  with 
power  to  sue  for  and  collect  unpaid  subscrip- 
tions either  in  Virginia  or  in  other  states, 
could  herself  sue  m  Maryland  to  recover 
such  subscriptions  from  Maryland  stock- 
holders ;  and  it  was  held  that  the  plaintiff*s 
right  to  sue  was  merged  in  the  Virginia  de- 
cree under  which  the  receiver  was  appointed 
and  which  was  passed  on  a  bill  filed  by  her, 
and  that  the  Virginia  receiver,  and  not  the 
nlnintiff,  shoiilH  brir^gr  thp  suit  in  MRTvland. 
The  principle  that  the  functions  and  powers 
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0(f  a  receiver  for  the  purposes  of  litigation 
are  limited  to  the  courts  of  the  state  within 
which  he  has  been  appointed  is  recognized 
in  the  case' just  cited.  And  it  is  also  said 
that  the  tendency  is  to  recognize  the  claims  of 
foreign  receivers  when  it  can  be  done  with- 
out injustice  to  o\ir  own  citizens  and  laws. 
But,  as  we  have  already  seen,  the  citizens  of 
third  states  have  an  equal  claim  upon  us 
for  the  protection  of  our  laws  in  this  re- 
spect. The  only  remaining  question  is 
that  presented  by  the  fifth  and  sixth  excep- 
tions, namely,  what  is  the  effect,  under  the 
facts  of  this  ca^se,  of  the  filing  by  the  plain- 
tiffs of  their  claim  against  the  silk  company 
-with  the  receiver  of  that  company  in  Con- 
necticut f  It  seems  to  us  that  this  question 
is  a  very  simple  one.  Whatever  doubt  there 
may  be,  if  any,  in  regard  to  the  general  ques- 
tion, which  was  much  discussed,  all  dimcul- 
ty  disappears,  we  think,  when  we  recall  the 
fact  that  this  attachment  suit  was  insti- 
tuted in  Maryland  lon^  before  the  claim 
was  filed  with  the  receiver  in  Connecticut, 
and  that,  when  filed,  it  was  accompanied 
with  an  express  reservation  or  condition 
that  the  plaintiffs,  by  filing  it,  did  not  in- 
tend to  abandon  any  rights  that  they  had 
gained  by  reason  of  this  attachment  suit. 
But  assuming  that  we  could  with  any  show 
of  reason  hold  that  the  act  of  the  plaintiffs 
now  relied  on  as  a  waiver  or  an  estoppel  has 
that  effect  in  spite  of  their  express  declara- 
tion that  they  did  not  intend  it  to  have  any 
such  effect,  and  notwithstanding  the  re- 
ceiver, in  whose  behalf  this  defense  is  now 
set  up,  by  his  silence,  at  leasts  acquiesced  for 
a  long  time  in  the  position  taken  by  the 
plaintiffs,  yet  we  think  that  the  authorities 
cited  to  sustain  the  view  of  the  garnishee  are 
very  far  from  doing  so.  It  is,  of  course,  well 
settled  that  when  a  foreign  creditor  comes 
into  tho  same  state  in  which  insolvent  pro- 
ceedings are  pending,  and  files  his  claim 
there,  and  thus  accepts  the  benefit  of  such 
proceedings,  he  makes  himself  a  party,  and 
he  will  be  accorded  the  same,  and  no  greater, 
rights  than  resident  creditors.  Jones  v. 
Borsey,  4  Md.  306,  69  Am.  Dec.  81 ;  Broum 


V.  Smart,  69  Md.  327.  But  we  have  no  such 
question  here,  there  being  no  insolvent  pro- 
ceeding either  here  or  in  Connecticut.  In 
Loney  v.  Bayly,  45  Md.  450,  and  Horsey  v. 
Chew,  65  Md.557,it  was  held'*that  a  creditor 
who  participates  in  proceedings  in  equity 
for  the  distribution  of  property  sold  under 
a  deed  of  trust  so  far  makes  himself  a  party 
to  the  deed,"  and  will  not  be  allowed  to  deny 
its  validity,  and  will  be  held  to  have  waived 
any  lien  or  claim  he  may  have  against  the 
property,  and  will  be  required  to  look  alone 
to  the  proceeds  of  sale.  But  it  will  be  ob- 
served that  in  the  two  cases  last  cited  all 
the  proceedings  were  had  in  this  state,  and 
that  the  property  involved  waa  also  here. 
Of  course,  if  we  should  allow  creditors  here 
to  proceed  simultaneously  in  our  courts, 
both  at  law  and  in  e<^uity,  against  the  same 
property^eat  confusion  and  injustice  would 
result.  But  the  situation  is  very  different 
in  the  case  now  before  us,  for  there  is  but 
one  proceeding  here, — ^the  attachment, — 
and  ^he  other  proceeding  to  which  it  is  con- 
tended the  plaintiffs  have  become  parties 
was  had  in  Connecticut.  It  is,  or  miut  be, 
conceded,  under  the  decisions  of  this  court, 
that  the  Connecticut  proceedings  and  the  de- 
cree therein  have  no  force  here,  except,  per- 
haps, to  enable  the  receiver,  who  was  there- 
by appointed,  to  ask  permission  in  certain 
cases  to  sue  in  the  Maryland  courts.  But, 
irrespective  of  authority,  we  think,  under 
the  facts  of  this  case,  the  filing  of  the  claim 
by  the  plaintiffs  in  the  Connecticut  proceed- 
ing can  have  no  such  effect  as  that  imputed 
to  it  by  the  garnishee.  It  follows,  there- 
fore, that  in  refusing  to  allow  the  garnishee 
to  offer  in  evidence  the  claim  as  filed  with 
the  receiver,  which  constitutes  the  fifth  ex- 
ception, and  in  rejecting  his  prayer  based 
upon  the  theory  that  the  filing  of  such  claim 
prevented  a  recovery  in  this  case,  which 
torras  the  sixth  exception,  no  error  was  com- 
mitted. 

Judgment  affirmed,  with  costs,  except 
costs  of  printing  documents,  pages  16^  27, 
and  32. 
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HOUSTON.  EAST  ft  WEvST  TEXAS  RAIL- 
WAY COMPANY,  Plff,  in  Ln., 

V. 

F.  CAMPBELL. 

(91  Tex.  551.) 

1«  A  heaTT'  statvtory  penalty  will  not  be 
awarded  In  a  case  which  does  not  come  strictly 
within  the  terms  of  the  statute. 


2.  A  penalty  for  fatlnre  to  faraf alt  earn 
to  a  shipper  under  Rev.  Stat.  arts.  4407- 
4502,  cannot  be  Imposed  for  failure  to  fnr- 
nlsa  cars  at  a  switch  where  the  carrier  has 
no  agent,  as  "the  agent"  to  whom,  under  art. 
4500.  a  deposit  must  be  made  of  one  fourth 
the  freight  charge  for  the  car  means  the  agent 
at  or  for  the  station  where  the  cars  are  de- 
sired. 

8.     The  proviso  In  Rat*.  §tat.  art.  4488, 


NoTB. — Duty  of  a  railroad  company  to  fumUh 

oar$  to  Mhippert, 


I.  OenerOl  or  statutory  duty, 
IL  Contract  duty. 
IIL  Interstate  Commerce  Act, 

L  Oeneral  or  statutory  duty. 

At  common  law  a  carrier  was  under  some  ob- 
ligation to  furnish  cars  for  shippers  who  wished 
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to  ship  by  the  carload.  This  duty  has  In  many 
states  been  defined  and  supplemented  by  stat- 
ute. The  measure  of  this  duty  Is  that  the  car- 
rier must  use  reasonable  care  and  diligence  to 
provide  the  cars  In  view  of  all  the  drcum- 
stauces  of  the  case. 

The  law  Implies  an  agreement  on  the  part  of 

a  railroad  company  to  furnish  necessary  cars 

on   a  particular  day   when   a  request   therefor 

has  in  due  time  been  made  to  an  authorised 
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that  the  place  designated  In  an  application 
for  cars  "shall  be  at  some  station  or  switch 
on  the  railroad/'  was  not  intended  to  require 
cars  to  be  furnished  at  such  switches  as  were 
not  otherwise  within  the  terms  of  the  statute. 

4.  Tbe  act  of  1887,  Impoains  a  penalty 
oa  railroad  companies  for  failure  to  fur- 
nish cars  to  shippers,  is  In  no  manner  ex- 
tended or  controlled  by  the  laws  then  exist- 
ing. 

6*  A  reeelTcr  lias  no  ponrer  to  malcc  a 
contract  to  extend  beyond  the  receivership, 
and  to  impose  a  liability  upon  one  who  pur- 
chases the  property  under  the  foreclosure 
■ale  made  by  the  court. 

6«  Tbe  duty  of  a  railroad  company  to 
fnrnisli  cars  for  trana porta t Ion  to  a 
person  making  a  t'mely  demand  therefor  Is 
Imposed  by  Rev.  Stat.  1895,  arts.  4494,  4496, 
without  the  necessity  of  a  contract  for  the 
cars. 

T*  Fallvre  of  a  railroad  company  to 
fnrnlsh  cars  to  a  sliipper  who  has  prop- 
erty ready  to  ship  under  a  contract  and  de- 
mands cars  will  render  the  carrier  liable  for 


his  damages  on  account  of  the  failure,  al- 
though he  does  not  continue  to  prepare  and 
offer  for  shipment  the  remainder  of  the  prop- 
erty required  to  fill  the  contract. 

8.  The  damages  for  fallnre  to  fnrnlsk 
cars  to  ship  property  In  fulfilment  of  a  con- 
tract are  the  profits  which  the  shipper  would 
have  made  on  the  contract  If  the  cars  had 
been  furnished. 

8.  Bxclndlnfc  e-rldenee  of  a  fact  which  Is 
otherwise  indisputably  true  Is  not  material 
error. 

10.  A  enrrler's  Icno-wledare  off  a  sitlp- 
per's  contract  is  not  necessary  in  order  to 
make  it  liable  for  falling  to  furnish  cars  when 
demanded  in  order  to  make  shipments  to  fill 
the  contract. 

11.  Declarations  of  a  conductor  i!rbe» 
leaving  cars  on  a  s-wltch,  that  the  rail- 
road company  has  determined  to  furnish  no 
more  cars  for  the  shipments  that  were  being 
made,  are  evidence  against  the  carrier  In  ao 
action  for  fail u to  to  furnish  cars. 

12.  The  canse  of  the  animosity  be* 
tvreen  a  railroad  company  and  ■ 


agent  of  the  corporation.     Newport  News  ft  M. 
Valley  R.  Co.  v.  Mercer,  06  Ky.  475. 

But  a  wreck  on  the  road  which  delays  the  de- 
livering of  the  cars  will  exonerate  the  corpora- 
tion from  I  lability  for  breach  of  Its  contract  Im- 
plied by  law  to  furnish  cars  to  a  shipper  at  a 
particular  time.     Ibid. 

A  mere  request  to  furnish  cars  to  ship  stock 
on  the  following  day,  followed  by  a  request  made 
on  the  day  of  the  Intended  shipment  to  have  the 
cars  ready  for  a  certain  train,  does  not  show  a 
contra<;t  to  furnish  the  cars  for  that  train. 
Oann  v.  Chicago  O.  W.  R.  Co.  65  Mo.  App.  670. 

The  carrier  Is  bound  to  furnish  cars  upon 
reasonable  notice  whenever  it  can  do  so  with 
reasonable  diligence  without  jeopardising  its 
other  business.  Ayres  ▼.  Chicago  ft  N.  W.  R. 
Co.  71  Wis.  372. 

The  railroad  is  bound  to  furnish  reasonable 
and  ordinary  facilities  for  transportation,  such 
as  will  meet  the  ordinary  demands  of  the  public. 
It  is  not  bound  to  provide  In  advance  for  or 
anticipate  extraordinary  occasions  or  an  un- 
usual influx  of  freight  to  the  road.  Galena  & 
C.  U.  R.  Co.  V.  Rae,  18  111.  488;  68  Am.  Dec  574. 

The  amount  of  business  ordinarily  done  by  a 
railroad  Is  the  only  proper  measure  of  Its  ob- 
ligation to  furnish  transportation.  The  cars 
should  be  distributed  among  the  different  sta- 
tions In  proportion  to  such  business  so  that  all 
freight  may  be  shipped  In  a  reasonable  time. 
Ballentlne  v.  North  Missouri  R.  Co.  40  Mo.  491 ; 
Dawson  v.  Chicago  ft  A.  R.  Co.  79  Mo.  296. 

The  liability  of  common  carriers  of  freight 
for  failure  to  furnish  sufficient  accommodation 
for  the  transportation  of  such  property  as  they 
may  be  legally  called  upon  to  carry,  attaches 
only  In  favor  of  those  who  come,  or  offer  to 
come.  Into  contractual  relations  with  them  as 
shippers.  Little  Rock  ft  Ft.  S.  R.  Co.  v.  Con- 
atser,  61  Ark.  560. 

A  common  carrier  having  a  monopoly,  who  In- 
vites public  commerce.  Is  bound  to  provide  suf- 
ficient power  and  vehicles  to  carry  all  goods 
which  his  Invitation  naturally  brings  him.  He 
Is  not  at  liberty  to  Injure  local  shippers  whose 
wants  he  can  foreknow  for  the  purpose  of  ac- 
commodating freight  from  foreign  parts  which 
by  reason  of  Its  unexpected  amount  will  Incon- 
venience local  shippers,  if  he  furnishes  cars 
enough  to  provide  for  It  in  full.  Branch  v.  Wil- 
mington ft  W.  R.  Co.  77  N.  C.  347 ;  Keeter  v. 
Wilmington  ft  W.  R.  Co.    86  N.  C.  346. 

A  railroad  company  should  anticipate  that 
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more  business  will  be  offered  at  some  times  than 
at  others,  and  It  should  therefore  have  a  rea- 
sonable supply  of  extra  cars  and  engines,  but  It 
Is  not  bound  to  provide  for  a  great,  sudden,  and 
unexpected  Influx  of  business  so  as  to  prevent 
all  accumulation  of  freight.  Wibert  ▼.  New 
York  ft  E.  R.  Co.  19  Barb.  36. 

And  this  ruling  was  affirmed  In  Wibert  v.  New 
York  &  E.  R.  Co.  12  N.  Y.  245,  but  the  question 
In  that  case  was  rather  as  to  the  capacity  of  tbe 
road  than  the  failure  to  furnish  cars. 

If  the  carrier  Is  unable  to  furnish  ears  at 
the  time  demanded  for  transportation  of  prop> 
erty  without  undue  Interference  with  Its  bnsi- 
ness  or  with  the  rights  of  other  shippers.  It  may 
show  such  fact  In  defense  of  an  action  to  hold 
it  liable  for  losses  occasioned  by  Its  neglect  to 
furnish  transportation.  Chicago,  St.  L.  ft  P.  B. 
Co.  V.  Wolcott,  141  Ind.  267. 

A  common  carrier  Is  not  bound  by  its  genera) 
public  obligation  to  provide  other  means  of 
transportation  than  such  as  it  owns  and  uses 
or  holds  cnit  to  the  public  on  Its  own  route  for 
that  purpose.  So  If  cars  of  a  particular  througb 
transportation  company,  such  as  the  White  Line, 
are  demanded  of  which  the  carrier  has  none  of 
Its  own.  It  will  be  bound  to  furnish  them  only 
as  fast  as  they  can  be  obtained  from  connecting 
roads  which  own  them.  Pittsburgh,  C.  ft  St. 
L.  R.  Co.  V.  Morton,  61  Ind.  539,  28  Am.  Rep. 
682. 

A  carrier  Is  not  bound  to  anticipate  an  un- 
precedented condition  of  affairs  and  take  steps 
to  provide  against  It.  So  In  case  a  strike  occurs 
In  the  mines  at  which  it  is  in  the  habit  of  ob- 
taining its  coal,  necessitating  the  sending  of 
all  Its  cars  to  a  distant  point  to  procure  a  sup- 
ply of  coal  for  Its  engines.  It  will  not  be  liable 
for  refusal  to  furnish  cars  to  the  one  mine  lir 
operation  In  the  strike  district  to  transport  tbe 
coal  mined  by  It.  Louisville  ft  N.  R.  Co.  ▼. 
Queen  City  Coal  Co.  99  Ky.  217,  Afllrming  13 
Ky.  L.  Rep.  832. 

A  carrier  will  not  be  liable  for  failure  to  fur- 
nish cars  to  transport  the  property  offered  If  it 
is  unable  to  do  so  by  reason  of  sudden  and  un- 
usual demand.  Pittsburgh.  C.  C.  ft  St.  L.  R. 
Qb.  V.  Racer,  10  Ind.  App.  503,  5  Ind.  App.  209. 
^The  carrier  will  not  be  liable  for  delay  caused 
bv  unusual  press  of  business  If  It  allots  all  car- 
riers their  due  proportion  of  cars,  and  has  cars 
enough  to  transact  the  usual  business  coming 
to  It.  Newport  News  M.  V.  B.  Co.  ▼.  Reed,  1(^ 
Ky.  L.  Rep.  1020. 
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«oB  to  whom  shipmentB  were  being  made  Is 
not  material  In  an  action  by  tbe  shipper 
a^lnst  the  carrier  for  failure  to  furnish  cars^ 
although  the  existence  of  tbe  animosity  may 
be  relevant. 
18.  A  notmcation  to  a  railroad  eom- 
pany  by  a  peraon  to  vrhom  ahlpiuenta 
urere  belnv  nade  under  a  contract,  not 
to  receive  any  more  such  shipments,  will  not 
relieve  the  carrier  for  failure  to  furnish  cars 
to  the  shipper  when  demanded. 

(March  14.  1898.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
tlie  First  Supreme  Judicial  District  to 
review  a  judgment  which  reverned  so  much 
of  a  judgment  of  the  District  Court  for  Polk 
County  as  refused  to  permit  plaintiff  to  re- 
cover damages  for  defendant's  refusal  to  fur- 
nish cars  for  plaintiff's  use  as  a  shipper  over 
their  road,  and  affirmed  so  much  ti<4  permit- 
ted a  recovery  of  penalties.  Modified  ao  aa 
to  eifect  a  complete  reversal  of  the  judgment 
of  the  tn'ial  court. 


The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  Wilson  and  Baker, 
Bott%  Baker,  A  Iiovetty  for  plaintiff  in 
error : 

Penal  statutes  are  strictly  construed,  and 
a  written  notice  or  demand,  which  is  made  a 
condition  precedent  to  a  penalty,  cannot  be 
artfully  inserted  into  a  report  regularly 
made  to  a  railway  company  in  the  course  of 
it«  business,  in  such  a  way  as  not  to  attract 
its  attention,  and  so  made  the  baais  of  a  pen- 
al liability,  when  the  very  purpose  of  this 
written  demand  was  to  put  them  U[>on  une- 
quivocal notice. 

Rev.  Sat.  4227a,  88  1-6;  Sayles's  Stat.j 
Gulf,  C.  d  8.  F.  R,  Co.  V.  Dwyer,  84  Tex. 
200;  Schloss  v.  Atchison,  T.  d  8.  F,  R.  Co. 
86  Tex.  602 ;  Qulf,  C.  d  8,  F.  R.  Co.  v.  Dwyer, 
76  Tex.  683. 

Wl'.ere  a  promise  is  a  consideration  for  a 
promise,  in  order  for  a  contract  ei^forceable 
at  law  to  arise,  there  must  be  sucii  absolute 
mutuality  of  engagement  that  each  party  has 
the  right  at  once  to  hold  the  other  to  a  posi- 


The  carrier  will  not  be  liable  for  failure  to 
famish  cars  for  shipping  cotton  if  the  failure 
Is  caused  by  an  increased  crop  and  the  fact  that 
the  cars  on  which  It  has  been  in  the  habit  of 
transporting  cotton  have  been  rejected  by  a  con- 
necting carrier  so  that  the  remaining  cars  are 
not  sufficient  to  do  all  the  business,  and  there 
is  not  sufficient  time  after  the  notification  of  re- 
jection before  the  cotton  is  offered  to  procure 
new  cars.  Whitehead  v.  Wilmington  ft  W.  B. 
Co.  87  N.  C.  255. 

A  carrier  is  not  bound  to  be  prepared  for  an 
emergency  such  as  followed  the  Chicago  fire. 
Michigan  C.  B.  Co.  v.  Barrows.  38  Mich.  6. 

To  meet  the  objection  that  the  carrier  had  no 
empty  cars  at  the  point  where  the  property  was 
delayed,  waiting  shipment,  the  shipper  may  give 
evidence  tliat  empty  cars  passed  that  place  go- 
ing in  the  opposite  direction  upon  the  road, 
from  that  in  which  the  shipper's  property  was 
bound.  Toledo,  W.  ft  W.  B.  Co.  v.  Lockhart, 
71  111.  627. 

If  the  property  for  transportation  has  not 
been  received  Into  the  possession  of  the  carrier, 
and  Its  road  Is  under  the  control  of  military 
authorities  who  require  the  use  of  all  the  cars 
for  shipment  of  other  property,  the  carrier  will 
not  be  liable  to  the  property  owner  for  failure 
to  famish  cars  for  shipment  of  his  property. 
Illinois  C.  R.  Co.  v.  Homberger,  77  III.  457 ; 
Phelps  V.  Illinois  C.  R.  Co.  04  111.  548 ;  Illinois 
C.  R.  Co.  V.  Ashmead,  68  111.  487. 

That  some  of  the  cars  are  off  from  the  car- 
rier's line  upon  other  roads  and  will  not  rfr- 
turn  in  time  to  enable  the  carrier  to  provide  for 
an  extra  press  of  business,  will  be  no  defense  to 
an  action  for  failure  to  furnish  cars.  Newport 
News  M.  V.  R.  Co.  v.  Reed,  10  Ky.  L.  Rep.  1020. 

A  carrier  cannot,  in  the  furnishing  of  cars 
for  the  shipment  of  grain,  discriminate  in  favor 
of  one  warehouse  and  refuse  to  fumish  cars  for 
grain  stored  at  other  places, — especially  where 
the  statute  requires  it  to  fumish  suitable  cars 
to  any  and  all  persons  who  may  apply  for  them. 
Rhodes  V.  Northern  P.  R.  Co.  84  Minn.  87. 

A  statute  requiring  every  railroad  company  to 
ma  cars  for  the  transportation  of  such  prop- 
erty as  shall  within  a  reasonable  time  previously 
thereto  be  ready  or  offered  for  transportation, 
cannot  be  extended  so  as  to  include  coal  not 
yet  mined  so  as  to  require  the  cars  to  be  placed 
where  they  can  be  loaded  as  the  coal  is  raised 
from  the  earth*  People  ▼.  Illinois  ft  St.  L,  R. 
48  L.  B.  A, 


Co.  122  111.  606,  Affirming  Illinois  &  St  U  R. 
ft  Coal  Co.  V.  People,  10  111.  App.  141. 

To  hold  the  carrier  liable  for  not  furnishing 
the  cars  under  the  Wisconsin  statute,  reasonable 
notice  must  be  shown  to  have  been  given,  and 
also  that  it  was  within  the  carrier's  power  to 
furnish  the  cars.  Richardson  v.  Chicago  ft  N. 
W.  R.  Co.  61  Wia  696. 

The  Texas  statute  requiring  carriers  to  fur- 
nish sufficient  accommodations  for  shippers  is 
but  declaratory  of  the  common  law,  and  does  not 
compel  the  shipper  to  take  all  freight  offered  at 
a  time  of  unexpected  and  unprecedented  press 
of  business.  Houston  ft  T.  C  R.  Co.  v.  Smith, 
63  Tex.  822. 

Under  the  Texas  statutes  the  carrier  cannot 
give  any  preference  between  shippers  as  to  the 
acceptance  and  forwarding  of  freight.     Ibid. 

The  Texas  statute  prescribing  a  penalty  for 
refusal  to  transport  goods  does  not  apply  to  a 
case  of  refusal  to  furnish  cara  San  Antonio 
ft  N.  P.  R.  Co.  V.  Bailey  (Tex.  App.)  16  S.  W. 
203. 

Under  the  Texas  statutes  the  carrier  Is  bound 
upon  application  for  cars  to  furnish  them  within 
a  reasonable  time  not  to  exceed  six  days  from 
the  receipt  of  the  application.  Baston  v.  Dudley, 
78  Tex.  286. 

The  Texas  statute  provides  that  as  soon  as  a 
reasonable  time  elapses  after  cattle  are  offered 
for  transportation,  tne  carrier  should  furnish 
sufficient  cars  or  be  liable  for  the  injury  caused 
by  the  delay,  and  the  question  of  reasonable 
time  is  for  the  Jury.  Davis  v.  Texas  ft  P.  R. 
Co.  01  Tex.  505,  Reversing  42  S.  W.  1008. 

Under  the  Texas  statute  providing  a  penalty 
for  failure  to  provide  the  cars  when  demanded, 
which  requires  application  for  the  cars  to  be 
made  to  the  superintendent  and  a  deposit  of  a 
certain  part  of  the  freight  to  be  made  with  the 
agent  at  the  time  of  making  the  application,  the 
deposit  need  not  be  made  with  the  superintend- 
ent, but  may  be  made  with  the  station  agent. 
Houston,  E.  ft  W.  T.  R.  Co.  v.  Campbell  (Tex. 
Ciy.  App.)  40  S.  W.  43L 

II.  Contract  duty. 

If  the  railroad  company  has  made  a  contract 
to  fumish  cars  at  a  certain  time  its  obligations 
are  much  more  onerous  than  those  imposed  by 
law.  When  the  obligation  is  imposed  by  law 
tiie  law  will  admit  a  reasonable  excuse  for  fail- 
ure to  perform  it.    But  if  the  obligation  is  im- 
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tive  engagement,  otherwise  there  is  no  con- 
tract. 

Chicago  d  G.  E.  R.  Co.  ▼.  Dane,  43  N.  Y. 
240;  Tarlox  v.  Qotzian,  20  Minn.  142; 
Bailey  v.  Auatrianf  10  Minn.  535 ;  Ea^i  Line 
d  R.  River  R,  Co,  v.  Bcott,  72  Tex.  72. 

The  receiver  of  a  railroad  company  has, 
incidental  to  his  power,  the  right  to  make 
such  contracts  as  are  essential  to  the  run- 
ning of  a  railway  as  a  railway. 

International  i  G.  N.  R.  Co,  v.  Wenttoorth, 
8  Tex.  Civ.  App.  5;  Internation4il  d  G,  N. 
R.  Co,  V.  Hemdon,  11  Tex.  Civ.  App.  465. 

Th-e  obligation  of  a  railway  company  in 
the  transportation  of  freight,  under  the  com- 
mon law  and  our  statutes,  is  to  transport 
such  freight  as  is  offered,  ready  and  prepared 
for  shipment,  in  the  order  in  which  it  is  of- 
fered, without  discrimination  against  per- 
sons or  places  and  no  more. 

Houston  d  T,  C.  R.  Co.  v.  Smith,  63  Tex. 
326 ;  Little  Rock  d  Ft.  8.  R,  Co.  v.  Conataer, 
61  Ark.  560. 


Damages  which  are  purely  contingent  and 
of  such  a  character  that  all  that  a  party  can 
claim  he  lost  was  the  opportunity  of  selling 
something  that  he  would  have  procured  for 
the  purpose  of  selling  same^  if  the  railway 
had  oeen  prompt  in  furnishing  cars  to  ship 
the  wood  which  he  actually  had,  are  too  re- 
mote and  consequential  in  their  nature  to  be 
recovered,  in  the  absence  of  a  special  contract 
made  with  special  reference  to  the  transac- 
tion the  plaintiff  was  endeavoring  to  carry 
through,  and  would  be  too  remote,  even  in 
such  a  case,  unless  he  had  clearly  shown  the 
parties  intended  to  be  responsible  for  dama- 
ges of  that  character. 

Western  U.  Teleg.  Co.  v.  Ball,  124  tJ.  8. 
444,  31  L.  ed.  479. 

Messrs,  Adams  St  Campbell,  for  defend- 
ant in  error : 

Plaintiff  shows,  by  his  petition,  that  he 
had  a  good,  valid,  and  binding  contract,  a 
thing  of  value;  concerning  which  plaintiff  al- 
leges that  defendant  had  been  fully  advised 


posed  by  contract  the  carrier  will  be  held  lia- 
ble In  all  cases  where 'the  circumstances  are  not 
such  as  to  relieve  from  the  performance  of  con- 
tracts generally. 

If  the  carrier  agrees  to  furnish  cars  at  a  cer- 
tain rate  he  will  be  liable  for  the  damages 
caused  by  his  failure  to  do  so.  Toledo,  W.  ft 
W.  R.  Co.  V.  Roberts.  71  111.  640. 

If  the  carrier  makes  a  special  contract  to 
furnish  cars  to  transport  the  property  at  a  cer- 
tain time  It  will  be  liable  for  the  Injuries  caused 
by  its  fail  are  to  do  so.  East  Tennessee  ft  O.  R. 
Co.  V.  Nelson,  1  Coldw.  272 ;  Southern  Bzp.  Co. 
T.  Womack,  1  Helsk.  250. 

The  company  will  be  liable  for  the  damages 
In  case  it  fails  to  comply  with  its  agreement  to 
furnish  a  car  for  the  transportation  of  property 
at  a  certain  time.  Cleveland,  C.  C.  ft  St.  L.  B. 
Co.  V.  Perishow,  61  111.  App.  179. 

If  the  carrier  agrees  to  furnish  the  shipper 
with  a  certain  number  of  cars  at  a  certain 
time  the  carrier  will  be  liable  for  the  damages 
caused  by  its  failure  to  comply  with  the  con- 
tract. Baker  v.  Kansas  City,  St  J.  ft  C.  B.  B. 
Co.  01  Mo.  152 ;  Louisville,  N.  A.  ft  C.  R.  Co.  v. 
Flanagan,  118  Ind.  488 ;  Pittsburgh,  C.  C.  ft  St. 
L.  R.  Co.  V.  Racer,  6  Ind.  App.  209,  10  Ind.  App. 
503 ;  Wood  v.  Chicago,  M.  ft  St.  P.  R.  Co.  68 
Iowa,  491,  56  Am.  Rep.  861 ;  Texas  ft  P.  R.  Co. 
V.  Nicholson,  61  Tex.  491 ;  Gulf,  C.  ft  S.  F.  R. 
Co.  V.  McCorquodale,  71  Tex.  41 ;  Gulf,  C.  ft  S. 
F.  R.  Co.  V.  McCarty,  82  Tex.  610;  Cross  v. 
McFaden,  1  Tex.  Civ.  App.  461 ;  4  Tex.  App.  Civ. 
Cas.  (WillBon  ft  W.)  §  91 :  Texas  ft  P.  R.  Co.  v. 
Hamm,  2  Tex.  App.  Civ.  Cas.  (Wlllson)  {  491, 
p.  436  ;  Curtis  v.  Chicago  ft  N.  W.  R.  Co.  18  Wis. 
312 ;  Ayres  v.  Chicago  ft  N.  W.  R.  Co.  58  Wis. 
537 ;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Martin  (Tex.  Civ. 
App.)  28  S.  W.  676;  Gulf,  C.  ft  S.  F.  R.  Co.  v. 
Hodge  (Tex.  Civ.  App.)  89  S.  W.  986 ;  Missouri, 
K.  ft  T.  R.  Co.  V.  Woods  (Tex.  Civ.  App.)  81  S. 
W.  237. 

If  the  carrier  agrees  to  have  can  In  readiness 
to  carry  the  goods  he  will  be  liable  for  failure 
to  do  so.  Gelvin  v.  Kansas  City,  St.  J.  ft  C.  B. 
B.  Co.  21  Mo.  App.  273. 

A  severe  and  unforeseen  storm  which  blocks 
the  road  Is  no  defense  for  failure  to  comply 
with  the  contract  to  furnish  cars  at  a  certain 
time.  Miller  v.  Chicago  ft  A.  R.  Co.  62  Mo.  App. 
252. 

If  the  carrier  agrees  to  furnish  the  cars  at 
a  certain  time  its  inability  to  do  so  will  be  no 
defense  to  an  action  against  it  for  the  damages 

43  L.  K.  A. 


caused  by  Its  failure  to  comply  with  Its  con- 
tract. Pittsburgh,  C.  ft  St  L.  R.  Co.  v.  Haya, 
49  Ind.  207. 

The  performance  by  a  railroad  company  of  Its 
unconuuional  contract  to  furnish  cars  on  a  day 
certain  for  the  purpose  of  transporting  freight 
is  not  excused  by  unavoidable  accident  prevent- 
ing the  arrival  of  the  cars  at  the  stipulated  time. 
Harrison  v.  Missouri  P.  R.  Co.  74  Mo.  864,  41 
Am.  Rep.  318. 

The  mere  fact  that  the  shipper  wishes  his 
property  to  reach  destination  for  the  purpose  of 
taking  advantage  of  a  Sunday  market,  whi<±  Is 
illegal,  will  be  no  defense  to  the  carrier  for  the 
failure  of  its  agreement  to  furnish  cars.  Waters 
V.  Richmond  ft  D.  R.  Co.  108  N.  C.  849,  110  N.  C. 
338,  16  L.  R.  A.  834. 

The  action  for  breach  of  contract  to  furnish 
cars  is  not  defeated  by  the  fact  that  a  state 
statute  provides  a  penalty  for  failure  to  fur- 
nish them  upon  demand.  Missouri  P.  R.  Co.  ▼. 
Harmonson  (Tex.  App.)  16  S.  W.  539. 

The  failure  of  the  carrier  to  comply  with  Its 
agreement  to  have  cars  ready  for  shipment  on  a 
certain  day  Is  not  waived  by  the  Issuance  and 
acceptance  of  a  bill  of  lading  issued  when  the 
goods  are  shipped  on  a  later  day.  Hamilton  v. 
Western  N.  C.  R.  Co.  96  N.  C.  398;  McAbsher 
V.  Richmond  ft  D.  B.  Co.  108  N.  C.  844. 

If  the  carrier  receives  the  property  for  trans- 
portation it  cannot  plead  lack  of  cars  as  an  ex- 
cuse for  not  promptly  forwarding  the  property. 
London  ft  L.  F.  Ina  Co.  v.  Rome^  W.  ft  O.  R. 
Co.  144  N.  Y.  200. 

If  the  carrier  has  made  a  contract  to  furnish 
cars  at  a  certain  time  It  cannot  relieve  Itself 
from  liability  for  breach  by  showing  that  the 
cars  were  furnished  to  a  third  person  under  a 
contract  which  the  carrier  had  made  with  him. 
International  ft  G.  N.  R.  Co.  ▼.  Wright,  2  Tex. 
Civ.  App.  198. 

If  the  carrier  contracts  to  carry  goods  within 
a  specified  time  he  cannot  absolve  himself  from 
liability  for  failure  to  do  so  by  showing  an  un- 
expected rush  of  freight  which  came  upon  the 
road  at  the  time  the  contract  should  have  been 
performed.  Deming  v.  Grand  Trunk  R.  Co.  48 
N.  H.  455,  2  Am.  Rep.  267. 

Heavy  and  unprecedented  traffic  will  not  re- 
lieve a  railroad  company  from  liability  for 
breach  of  Its  contract  to  furnish  cars.  Gulf* 
C.  ft  S.  F.  R.  Co.  V.  Hume,  6  Tex.  Civ.  App.  653. 

Inability  to  furnish  cars  according  to  con- 
tract because  of  unusually  heavy  business  Is  no 
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of  all  its  terms,  conditions,  and  require- 
ments; that  defendant  had  induced  plamtiijf 
to  enter  said  contract,  and  had  agreed  with 
plaintiff  to  furnish  him  sufficient  transpor- 
tation to  enahle  him  to  carry  out  said  con- 
tract. Plaintiff  pleads  that  he  wvlh  amply 
able,  willing,  and  ready  to  carry  out  said 
contract  to  deliver  said  wood,  and  would 
have  done  so,  and  complied  with  the  terms 
of  his  contract  to  the  letter,  but  for  the  wil- 
ful refusal,  on  the  part  of  defendant,  to  fur- 
nish transportation,  and  the  determined  ef- 
forts on  the  part  of  defendant  to  break  this 
plaintiff  up  m  business,  which  plaintiff  al- 
leges defendant  did  do,  and  in  so  doing  de- 
stroyed this  valuable  contract  of  plaintiff's, 
damage  and  margin  of  profit  on  which  plain- 
tiff sues  for  as  the  measure  of  his  damage. 
The  issue  on  facts,  as  pleaded  by  plaintiff, 
should  have  been  submitted  to  the  jury. 

Alamo  Mills  Co.  v.  Hercules  lr.jn  Works, 
1  Tex.  Civ.  App.  691 ;  Houston  d  T.  C.  R.  Co, 
▼.  Smith,  63  Tex.  322;  Moloney  v.  Roberts, 
32  Tex.  140;  3  Story,  Com.  p.  Iti3. 


A  railway  company  cannot  destroy  its  cor- 
porate existence;  therefore  its  charter  duty 
to  the  public  is  not  affected  by  a  receiver- 
ship, and  contracts  made  by  a  receiver  for 
transportatipn  of  freight  and  passengers, 
when  made  at  the  usual  and  customary  rate, 
will  bind  the  railway  company  in  the  himds 
of  subsequent  purchasers. 

Gulf,  C.  &  8,  F\  R.  Co,  V.  Morris,  67  Tex. 
6P2. 

The  law  will  not  permit  a  party  to  ac- 
cumulate damages,  but  requires  him  to  make 
them  as  lisfht  as  is  in  his  power  to  do. 

Sayles's^Civ.  Stat.  arts.  4239,  K227a,  §  3; 
Houston  &  r.  C,  R.  Co,  v.  Smith,  63  Tex. 
322;  Houston  dc  T.  C.  R.  Co.  ▼.  Hill,  63  Tex. 
387,  51  Am.  Rep.  642. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  Campbell,  brought 
this  suit  against  M.  G.  Howe,  as  receiver  of 
the  Houston,  East  &  West  Texas  Railway 
Company,  against  Appleby  and  Downey  as 


excuse  for  the  breach  of  the  contract.  Gulf,  C. 
A  S.  F.  R.  Co.  V.  Hume  Bros.  87  Tex.  211,  Affirm- 
ing on  this  point,  6  Tex.  Civ.  App.  658 ;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Hodge,  10  Tex.  Civ.  App. 
543. 

There  Is  a  Massachnsetts  case  which  takes 
a  somewhat  dlCTerent  view  of  the  liabilities  of 
the  carrier  under  Its  contract.  But  in  that 
case  the  circumstances  were  pertaaps  sufficiently 
peculiar  to  make  the  case  an  exception  to  the 
general  rule  rather  than  In  conflict  with  it. 

The  fact  that  the  carrier  has  contracted  to 
furnish  cars  to  transport  certain  property  will 
not  render  it  liable  for  delay  which  is  caused  by 
a  pressure  of  business  beyond  its  facilities, — 
especially  where  the  shipper's  agent  attends 
to  the  loading  of  the  cars  and  does  not  use  all 
the  room  for  him,  but  distributes  it  between 
him  and  other  shippers  for  whom  be  Is  also 
acting  as  agent.  Thayer  v.  Burchard,  99  Mass. 
508. 

The  presumption  that  a  railroad  company  was 
able  to  furnish  cars  as  promised  can  be  over- 
come only  by  the  testimony  of  some  person  who 
had  knowledge  of  the  general  resources  of  the 
corporation  In  that  respect  at  the  time  in  ques- 
tion. Ayres  v.  Chicago  &  N.  W.  B.  Co.  75  Wis. 
215. 

A  provision  In  a  bill  of  lading  in  an  interstate 
shipment  releasing  a  railroad  company  from  lia- 
bility for  breach  of  a  prior  verbal  contract  to 
furnish  cars  at  a  specified  time  Is  an  unreason- 
able and  oppressive  limitation  of  its  common- 
law  liability.  Missouri.  K.  &  T.  B.  Co.  v.  Graves 
<Tex.  App.)  16  S.  W.  102. 

In  Texas  If  the  snipper  desires  to  recover  the 
statutory  penalty  for  failure  to  furnish  cars  he 
must  comply  with  the  terms  of  the  statute  and 
make  his  contract  with  the  superintendent  or 
person  in  charge  of  the  transportation,  but  he 
may  recover  the  damages  caused  by  breach  of 
contract  In  case  he  has  a  valid  contract  for 
cars  with  the  carrier,  which  the  carrier  fails  to 
fulfil.  McCarty  ▼.  Gulf,  C.  ft  S.  F.  B.  Co. 
7^  Tex.  83. 

Where  a  railroad  company  Is  not  required  by 
the  order  for  cars  to  furnish  them  at  a  particu- 
lar hour  the  delivery  at  any  hour  of  the  day  will 
do.     McGrew  v.  Missouri  P.  R.  Co.  109  Mo.  582. 

If  the  shipper  relies  on  breach  of  contract  it 
Is  incumbent  on  him  to  prove  the  contract. 
Voorhees  v.  Chicago.  R.  I.  &  P.  R.  Co.  71  Iowa, 
785.  60  Am.  Rep.  S23 ;  Missouri  P.  B.  Co.  v. 
Stmts,  81  Kan.  752. 
4SL.  R.  A. 


A  shipper's  order  calling  for  a  specified  num- 
ber of  cars  for  a  particular  day  will  not,  unac- 
cepted by  the  carrier,  constitute  a  contract  bind- 
ing on  either.  If  the  carrier  agrees  to  furnish 
the  cars  the  contract  will  bind  it  to  furnish 
them,  and  will  bind  the  shipper  to  furnish  goods 
to  load  the  cars.  Missouri  P.  B.  Co.  v.  Texas  & 
P.  B.  Co.  81  Fed.  Bep.  864,  4  Inters.  Com.  Bep. 
434. 

'Aoceptanoe  of  freight. 

It  Is  usually  held  that  the  acceptance  of  the 
freight  by  the  carrier  Is  sufficient  to  Impose  upon 
It  the  duty  to  furnish  cars. 

If  the  railroad  company  receives  the  prop- 
erty It  cannot  exonerate  itself  from  liability  for 
failure  to  furnish  cars  to  transport  it  by  the 
fact  that  its  cars  were  in  the  possession  of 
military  authorities  who  had  taken  possession 
of  the  road.  Porcher  v.  Northeastern  B.  Co.  14 
Bich.  L.  181. 

A  carrier  cannot  defeat  Its  liability  for  delay 
In  transporting  property  for  lack  of  cars  if  It 
received  the  property  for  transportation  without 
notifying  the  shipper  that  there  might  be  delay 
because  of  lack  of  cars.  Toledo,  W.  &  W.  E.  Co. 
V.  Lockhart,  71  111.  627. 

If  the  railroad  company  has  received  the 
goods  for  shipment,  the  unusual  press  of  busi- 
ness will  not  relieve  It  from  liability  for  not 
promptly  making  the  transportation,  but  It  may, 
under  such  circumstances,  refuse  to  receive  the 
property.  Faulkner  v.  Southern  P.  B.  Co.  51 
Mo.  811 :  Prultt  V.  Hannibal  ft  St  J.  B.  Co.  62 
Mo.  527. 

If  the  property  has  been  received  the  carrier 
cannot  defend  its  delay  to  transport  it  by  al- 
leging press  of  business.  International  &  G.  N. 
R.  Co.  V.  Anderson,  3  Tex.  Civ.  App.  8. 

In  Helllwell  v.  Grand  Trunk  R.  Co.  7  Fed. 
Rep.  76,  where  the  carrier  had  accepted  prop- 
erty for  transportation  on  a  through  contract 
which  Involved  an  ocean  voyage,  the  court  as- 
sumed that  when  It  accepted  the  property  It 
was  Its  duty  to  use  diligence  and  reasonable 
promptness  in  furnishing  the  means  of  trans- 
portation. 

If  property  Is  left  at  a  railroad  warehouse  for 
shipment,  and  the  carrier  Is  notified  to  furnish 
a  car  for  transporting  it,  which  he  promises  to 
do,  he  will,  after  the  expiration  of  the  time 
when  the  car  was  to  be  provided,  hold  the  goods 
as  a  carrier,  and  not  as  a  warehouseman.  Mil- 
loy  V.  Grand  Trunk  B.  Co.  28  Ont  Bep.  454. 
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his  successors  in  the  receiYership,  and  against 
the  Houston,  East  &  West  Texas  Railway 
Company  to  recover  under  the  statute  a 
penalty  for  failing  to  furnish  cars  upon  de- 
mand and  actual  damages  resultini;  from  the 
default.  The  petition  showing  that  the  re- 
ceivership had  been  closed,  and  the  receivers 
discharged,  a  demurrer  by  them  was  sus- 
tained, and  the  suit  was  dismissed  as  to 
them.  The  case  as  to  the  railroad  company 
was  tried  before  a  jury,  who  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  the  statutory 
penalties,  but,  under  the  instructions  of  the 
court,  found  for  the  company  on  the  second 
cause  of  action.  The  railroad  company  ap- 
pealed, and  the  plaintiff  filed  cross  assign- 
ment of  errors.  The  court  of  civil  appeals 
afRrmed  the  judgment  for  the  penalties,  but 
reversed  it  in  so  far  as  it  denied  the  plain- 
tiff the  right  to  recover  actual  damages,  and 
remanded  the  cause  for  a  trial  of  the  issues 
growinff  out  of  that  ground  of  action.  The 
railroad  company  has  applied  for  and  ob- 
tained a  writ  of  error  to  the  judgment  of  the 
court  of  civil  appeals,  and  the  whole  case  is 
before  us  for  review. 

We  will  first  dispose  of  the  judjrment  for 
the  penalties,  and  will  here  state  briefly  the 
facts  which  bear  upon  that  question.  The 
plaintiff  was  engaged  in  the  business  of 
manufacturing  stove  wood  to  be  shipped  to 
Houston.  At  his  solicitation,  a  switoh  had 
been  put  in  on  the  company's  road  at  a  point 
which  was  subsequently  known  as  "Gamp- 
bell's  Switoh."  It  was  not  made  a  regular 
station,  and  the  company  had  no  a^ent  there. 
Jjivingston  was  the  nearest  regular  station, 
and  there  was  a  station  asent  at  that  place. 
'Vhe  statute  under  which  the  recovery  of  the 
penalties  was  sought  in  this  case  was  passed 
m*  1887,  and  is  now  embodied  in  our  present 
Kevised  Statutes,  as  follows: 

*'Art.  4497.  VVhen  the  owner,  o^vners,  or 
managers  of  any  freight  of  any  kind  shall 
make  application  in  writing  to  the  superin- 
tendent or  person  in  charge  of  transporta- 
tion, to  any  railway  company  operating  a 


line  at  the  point  the  cars  are  desired  upon 
which  to  ship  any  freight,  it  shall  be  the 
duty  of  such  railway  company  to  aupply  the 
number  of  cars  required  at  the  point  indi- 
cated in  the  application  within  a  reasonable 
time,  not  to  exceed  six  days  from  the  re- 
ceipt thereof,  and  shall  furnish  su<ii  cars  to 
the  persons  applying  therefor  in  the  order 
applied  for,  witnout  giving  preference  to  any 
person. 

''Art.  4498.  Said  application  for  cars  shall 
stato  the  number  of  cars  desired,  the  place 
at  which  they  are  desired,  and  the  time  they 
are  desired:  provided  that  the  place  desig- 
nated shall  be  at  some  station  or  switch  on 
the  railroad. 

**Art.  4499.  When  cars  are  applied  for  un- 
der the  provisions  of  this  chapter,  If  they  are 
not  furnished,  the  railway  company  so  fail- 
ing to  furnish  them  shall  forfeit  to  the  party 
or  parties  so  ap]>lying  for  them  the  sum  of 
$5  per  day  for  each  car  failed  to  be  fur- 
nished, to  be  recovered  in  any  court  of  com- 
petent jurisdiction,  and  all  actual  damages 
tliat  such  applicant  may  sustain. 

''Art.  4500.  Such  applicant  shall,  at  the  time 
of  applying  for  such  car  or  cars,  deposit  with, 
the  agent  of  such  company  one  fourth  of  the 
amount  of  the  freight  charge  for  the  use 
of  such  cars  unless  the  said  road  shall  agree 
to  deliver  said  cars  without  such  deposit, 
and  said  applicant  shall  within  forty-eight 
hours  after  such  car  or  cars  have  been  de- 
livered and  placed  as  hereinbefore  provided, 
it  shall  be  the  duty  of  the  applicant  to  tuUy 
load  the  same,  and  upon  failure  to  do  so  he 
shall  forfeit  and  pay  to  the  company  the 
sum  of  $25  for  each  car  not  used.  And  if 
the  said  applicant  shall  not  use  6uch  cars  so 
ordered  by  nim  and  shall  so  notify  the  said 
company  or  its  agent,  he  shall  forfeit  and 
pay  to  the  said  railroad  company  in  addi- 
tion to  the  penalty  herein  prescribed  the  ac- 
tual damages  that  such  company  may  sus- 
tain by  the  said  failure  of  the  applicant  to 
use  said  cars. 

"Art.  4501.  When  cars  have  been  supplied 


If  the  railroad  refuses  to  furnish  cars  be- 
cause the  tracks  at  the  terminal  are  so  ob- 
structed that  the  property  cannot  be  unloaded, 
and  the  shipper  obtains  the  cars  upon  the  prom- 
ise that  be  will  unload  them,  he  cannot  hold 
the  carrier  liable  for  delay  in  transportation  if 
it  occurs  through  his  own  failure  to  unload  the 
cars  when  they  reach  their  destination.  Cobb 
T.  Illinois  C.  R.  Co.  88  III.  394. 

It  is  the  duty  of  the  carrier  when  applied  to 
for  cars  to  advise  the  shipper  of  the  situation 
and  circumstances  which  would  likely  occasion 
an  unreasonable  delay,  and  if  it  does  not  so 
advise  and  obtain  the  consent  of  the  shipper  to 
tt.  either  express  or  implied,  he  becomes  bound 
to  carry  the  goods  within  a  reasonable  time,  and 
he  will  not  be  heard  to  say  that  his  delay  was 
caused  by  some  contingency.  Ouinn  v.  Wabash, 
8t  L.  &  P.  B.  Co.  20  Mo.  App.  453. 

III.  Inter$tate  Commerce  Act, 

The  provisions  of  the  Interstate  Commerce 
Act,  prohibiting  discrimination,  have  been  made 
to  have  some  bearing  on  the  question  of  duty  to 
furnish  cars. 

Where  there  is  a  sudden  and  unexpected  de- 
mand for  cars  to  transport  a  particular  class 
of  freight,  the  inability  of  the  railroad  company 
43  L.  R.  A. 


to  furnish  enough  to  transport  all  freight  of- 
fered is  no  violation  of  the  Interstate  Commerce 
Act,  but  it  is  the  duty  of  the  carrier  to  operate 
its  cars  so  as  to  keep  them  as  much  as  possible 
on  its  own  line,  and  to  endeavor  to  furnish  Its 
cars  to  shippers  in  proportion  to  their  shipments 
over  the  line  upon  a  basis  that  is  relatively  and 
substantially  just.  Riddle  v.  Pittsburgh  &  L. 
B.  R.  Co.  1  Inters.  Com.  Rep.  688. 

A  shipper  cannot  complain  of  discrimination 
under  the  provisions  of  the  Interstate  Commerce 
Act  in  the  failure  to  furnish  him  cars  as  soon 
after  the  1  if  tin?  of  an  embargo  as  they  were 
furnished  to  rivals,  If  he  made  no  Inquiry  or  re- 
quest for  cars,  as  he  should  have  done,  while 
his  rivals  did  so.  Riddle  v.  Baltimore  ft  O.  R. 
Co.  1  Intei*s.  Com.  Rep.  778. 

Under  the  provisions  of  the  Interstate  Com- 
merce Act.  if  the  equipment  of  a  carrier  for  the 
transportation  of  a  particular  kind  of  merchan- 
dise is  not  equal  to  the  demand  upon  it.  It  is 
its  duty  to  appropriate  other  cars  to  such  serv- 
ice or  to  obtain  cars  elsewhere,  and  In  the  mean- 
time the  cars  subject  to  use  for  the  service  must 
be  distributed  equally  among  the  shippers  so  as 
not  to  give  some  shippers  preference  over  others. 
Riddle  V.  New  York,  L.  B.  &  W.  B.  Co.  1  Inters. 
Com.  Rep.  787. 
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jmd  loaded  it  shall  be  the  duty  of  the  rail- 
way company  to  deliver  the  same  to  the  par- 
ty  or  parties  to  whom  they  are  consigned 
within  a  reasonable  time,  and  the  party  or 
parties  to  whom  the  cars  are  consigned  shall 
unload  the  same  within  forty-eight  hours 
after  delivery  and  notice,  or  forfeit  to  the 
railway  company  the  siun  of  $25  per  day  for 
each  car  so  left  unloaded,  to  be  recovered  in 
any  court  of  competent  jurisdiction. 

^'Art.  4502.  It  shall  be  necessary  for  the 
party  or  parties  bringing  suit  against  any 
railroad  company  under  the  provisions  of 
this  law  to  show  by  evidence  that  he  or  they 
liad  on  hand  at  the  time  any  demand  for 
cars  v^as  made  the  amount  of  lumber,  cot- 
ton, wool,  hides,  or  other  freight  necessary  to 
load  the  cars  so  ordered:  provided,  that  the 
provifitions  of  this  law  shall  not  apply  in 
cases  of  strikes  or  other  public  calamity." 

The  statute  imposes  a  heavy  penalty,  and 
it  is  an  elementary  rule  that  such  statutes 
must  be  strictly  construed.  Tliis  does  not 
imply  that  the  courts  are  authorised  to  re- 
fuse to  give  effect  to  the  intention  of  the 
legii^lature,  but  it  proceeds  upon  the  theory 
that  it  is  not  reasonable  to  presume  it  is 
their  intention  to  impose  a  punishment,  ex- 
cept in  so  far  as  that  purpose  is  clearly  man- 
ifested by  the  language  employed  in  the 
statute.  It  results  as  a  corollary  from  this 
rule  that  the  penalty  will  not  be  awarded 
ir  a  case  which  does  not  come  strictly  with- 
in the  tei^iis  of  the  statute.  Such  is  the  es- 
tablished canon  of  construction  in  tliis  court. 
Hchlo88  V.  Atchinon^  T.  d  8.  F,  H.  Co,  85  Tex. 
001,  and  cases  there  cited. 

Does  the  present  case  come  within  the 
terms  of  the  statute?  As  a  condition  prece- 
dent to  the  recovery,  article  4600  provides 
that  "such  applicant  shall  at  the  time  of  ap- 
plying for  such  car,  or  cars,  deposit  with 
the  agent  of  such  company  one  fourth  of  the 
amount  of  such  freight  charges  for  the  use 
of  such  cars,"  etc.  The  words  '*the  agent" 
do  not  mean  any  agent.  They  clearly  imply 
that  a  particular  agent  is  meant,  and  the 
only  reasonable  construction  is  that  it  is  the 
agent  at  or  for  the  point  of  the  proposed 
shipment  with  whom  the  deposit  was  to  be 
made.  We  cannot  interpret  the  terms  as 
meaning  the  nearest  agent  (when  the  com- 
pany has  no  agent  at  or  for  the  point)  with- 
out importing  into  the  language  words  which 
are  neither  necessarily  nor  reasonably  im- 
plied. They  mean  the  agent  at  or  for  the 
station  where  the  cars  are  desired,  and  hence 
the  law  cannot  be  applied  to  a  switch  where 
the  company  has  none.  In  a  remedial  stat- 
ute, the  construction  might  possibly  be  dif- 
ferent; but  in  a  penal  act  the  question  is  not 
what  the  legislature  ought  to  have  provided, 
nor  what  they  may  possibly  have  Intended  to 
provide,  but  what  is  the  reasonable  and  clear 
meaning  of  the  words  employed. 

But  it  is  insisted  that  the  proviso  con- 
tained in  article  4498  shows  that  the  statute 
was  intended  to  include  a  place  of  the  char- 
acter of  that  in  question  in  this  case.  But 
we  cannot  accede  to  th»t  proposition.  The 
object  of  the  provision  was,  in  our  opinion, 
merely  to  exclude  what  may  have  been 
thought  a  possible  construction  of  the  act 
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without  such  provision.  It  was  Intended  to 
preclude  the  idea  that  it  was  made  the  duty 
of  a  railroad  company  to  furnish  cars  at  a 
point  not  established  by  it  for  the  reception 
and  delivery  of  freight.  A  switch  is  a  mere 
side  track,  so  constructed  as  to  permit  the 
passage  of  cars  from  and  to  the  main  track, 
apd  it  is  a  matter  of  common  knowledge  that 
railrcads  have  many  switches  \(here  freight 
is  neither  received  nor  discharged.  So  that 
to  give  the  proviso  the  construction  claimed 
for  it  would  be  to  give  it  an  effect  contrary 
to  that  intended,  and  to  empower  an  appli- 
cant to  require  cars  to  be  furnished  at  a 
point  not  provided  for  shipping  goods,  and 
would  make  every  switch  a  receiving  and  dis- 
charging station.  Clearly,  the  legislature 
did  not  intend  this.  The  diHiculty  in  the 
plaintiff's  way  is  not  that  the  plaoe  of  ship- 
ment of  his  wood  was  a  switch.  It  is  that 
it  was  not  a  switch  at  or  for  which  there  was 
an  agent,  and  therefore  does  not  come  within 
the  terms  of  the  statute. 

But  it  is  also  insisted  that  article  4522  of 
the  Kevised  Statutes  also  shows  that  the 
statute  in  question  should  apply  in  this  case. 
That  article  is  as  follows:  "Wlien  a  com- 
pany constructs  a  switch  on  its  roud  for  the 
accommodation  of  freighters,  they  shall  be 
bound  to  furnish  a  sufhcient  nuiiiber  of  cars 
for  the  transportation  of  freight  therefrom 
when  requested  so  to  do,  and  in  default  shall 
be  subject  to  the  same  penalties  ar  in  other 
cases  of  neglect  of  the  lilce  character."  This 
provision  is  article  4239  of  the  Kevised  Stat- 
utes of  1879.  The  act  under  which  this  pro- 
ceeding for  the  penalties  is  prosecuted  was 
passed  in  1887  as  an  independent  statute 
and  was  not  passed  as  an  amendment  of,  or 
as  an  addition  to,  the  Revised  Statutes,  and 
we  are  of  opinion  that  it  was  in  no  manner 
extended  or  controlled  by  the  laws  then  ex- 
isting. ,  This  case  arose  before  the  adoption 
of  the  Revised  Statutes  of  1895,  and  hence  it 
is  not  necessary  for  us  to  consider  the  effect 
which  the  incorporation  of  those  laws  in  that 
revision  as  parts  of  our  general  statute 
should  have  upon  their  construction. 

But,  even  if  article  4522  had  U'cn  passed 
subsequent  to  the  act  of  1887,  we  do  not  see 
that  our  ruling  should  be  different.  Our  con- 
struction of  the  latter  act  is  that  it  does  not 
apply  to  either  station  or  switch  for  which 
there  is  no  agent,  and  we  think  that  there  is 
nothing  in  the  article  which  tends  to  change 
that  construction.  The  statute  in  question 
is  probably  a  salutary  one;  but,  in  view  of 
the  heavy  penalties  provided,  it  seems  to  us 
that  the  legislature  may  very  probably  have 
recognized  a  distinction  between  stations 
and  switches  where  freight  was  received  and 
discharged  for  the  public  at  large  and  for 
which  agents  are  provided  and  those  private 
stopping  places  established  for  the  conven- 
ience of  private  individuals.  They  may  have 
thought  that  the  penalty  should  not  be  im- 
posed at  a  point  for  which  the  companies  had 
no  agent  to  superintend  the  business  and  to 
look  after  the  movement  of  the  cars.  The 
trial  court  and  the  court  of  civil  appeals 
having  failed  to  hold  in  accordance  with  the 
foregoing  views,  the  judgment  for  the  penal- 
ty must  ba  reversed. 
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Bat  we  concur  in  the  judgment  of  the  court 
of  civil  appeals  in  so  lar  as  it  reversed  the 
judgment  of  the  trial  court  in  favor  of  the 
defendant  upon  plaintiff's  claim  for  actual 
damages.  The  Houston,  East  &  West  Texas 
Bailway  Company  was  placed  in  the  hands  of 
a  receiver  by  the  district  court  of  Harris 
county.  Howe  was  first  appointed  receiver, 
but  was  succeeded  by  Downey  and  Appleby. 
In  the  siiit  a  mortgage  was  foreclosed,  and 
the  property  of  the  company  sold,  and  became 
the  property  of  the  present  Houston,  East  & 
West  Texas  Railway  Company,  the  plaintiff 
in  error.  During  the  receivership  of  Howe, 
the  plaintiff,  Campbell,  began  a  negotiation 
with  one  Keller  for  shipment  to  him  at  Hous- 
ton, from  Campbell's  switch,  10,000  cords  of 
stove  wood.  He  testified  that  he  approached 
Howe,  and  told  him  of  the  negotiation,  and 
proposed  that  he  should  agree  to  furnish  him 
a  certain  number  of  cars  to  carry  out  the 
contract;  that  Howe  declined  to  promise  any 
number  of  cars,  but  told  him  to  go  aliead, 
and  he  would  give  him  all  the  transportation 
wanted.  The  contract  was  made  with  Kel- 
ler. The  plaintiff  entered  upon  its  perform- 
ance on  his  part,  and  for  a  while  cars  were 
furnished  as  demanded.  But  after  the  road 
had  been  sold,  and  had  passed  into  the  hands 
of  the  defendant  company,  the  plaintiff  made 
repeated  demands  for  cars  that  were  not  ac- 
ceded to;  and  there  was  evidence  at  least 
tending  to  show  that  its  agents  finally  re- 
fused to  furnish  any  more  cars  upon  which 
to  ship  wood  to  Keller. 

In  the  view  we  take  of  the  case,  we  deem 
it  unnecessary  to  determine  whether  or  not 
there  was  evidence  tending  to  show  a  bind- 
ing contract  with  Howe  as  receiver  to  fur- 
nish the  necessary  transportation  to  ship  the 
wood.  There  is  no  evidence  to  show  that  he 
obtained  any  order  from  the  court  which  ap- 
pointed him  authorizing  him  to  make  such  a 
contract.  In  the  case  of  Intenuttianal  d  Q. 
N.  R,  Co.  V.  Hemdon,  11  Tex.  Civ.  App.  465, 
it  was  held  by  the  court  of  civil  appeals  of 
the  first  district  that,  without  an  order  of 
court,  the  receiver  cannot  make  a  contract 
to  bind  the  property  in  his  hands,  and  an  ap- 
plication for  a  writ  of  error  in  that  case  was 
refused  by  this  court.    As  a  general  rule, 

Sarties  dealing  with  a  receiver  must  be 
eemed  to  contract  with  reference  to  a  tormi- 
nation  of  the  receivership,  and  the  contract 
must  be  limited  accordingly.  A  receiver  is 
the  mere  agent  of  the  court  for  the  preserva- 
tion and  management  of  the  property  placed 
in  his  control,  and  certainly  has  no  power  to 
make  a  contract  to  extend  beyond  the  receiv- 
ership, and  to  impose  a  liability  upon  one 
who  purchases  the  property  under  the  fore- 
closure sale  made  by  the  court.  The  receiver 
is  not  the  agent  of  the  purchaser  in  any 
sense,  and  his  acts  as  receiver  are  not  the 
subject  of  ratification  by  the  latter.  The 
purchaser  may  renew  the  contract  in  his  own 
behalf;  but  we  fail  to  find  any  evidence  of 
renewal^  or  even  of  recognition  in  t}*is  case. 
But.  in  the  absence  of  a  contr^ict,  it  was 
none  the  less  the  duty  of  the  defendant  to 
furnish  the  plaintiff  cars  for  the  transporta- 
tion of  his  wood  upon  his  making  a  timely 
demand  therefor.  Rev.  Stat.  arts.  4494, 
43  L.  R.  A. 


14406.  But  article  4494  contains  this  lan- 
guage: "K\ery  such  corporation  shall  start 
and  run  their  cars  for  the  transportation  of 
passengers  and  property  at  r^ular  times,  to 
be  fixed  by  public  notice,  and  shall  furnish 
sufficient  accommodations  for  the  transpor- 
tation of  all  such  passengers  and  property 
as  shall  within  a  reasonable  time  previous 
theieto  offer  or  be  offered  for  transportation 
at  the  place  of  starting;"  and  it  is  insisted 
that  the  plaintiff  did  not  even  have  the  wood 
prepared  for  shipment  in  this  case,  and  that, 
therefore,  he  cannot  recover.  There  was  but 
a  small  part  of  the  wood  ready  for  shipment 
at  the  time  the  cars  were  demanded  which 
the  defendant  failed  to  furnish.  But  was 
the  plaintiff  bound  to  provide  the  wood  with 
which  to  fulfil  his  contract  with  Keller,  and 
to  offer  it  at  the  depot  for  transportation, 
after  the  agents  of  defendant  had  refused  to 
furnish  cars  for  that  purpose?  We  think 
not.  A  similar  question  arose  in  the  case  of 
Texas  P,  R,  Co,  v.  Nicholson,  01  Tex.  491, 
and  it  was  there  held  that  a  tender  of  the 
property  was  unnecessary  where  the  pro- 
pose<l  shipper  had  been  informed  in  advance 
that  it  was  not  required  and  would  not  be 
accepted.  That  was  a  case  of  a  breach  of 
contract  to  ship  at  a  certain  time;  but  the 
principle  is  the  same.  The  rule  announced 
IS  a  general  one,  and  applies  to  all  offers  and 
tenders.  When  the  defendant  knew  that  the 
transportation  would  not  be  f unwished,  he 
was  not  bound,  in  order  to  recover  for  the 
wrong  done  him,  to  prepare  and  offer  the 
wood.  As  argued  by  his  counsel,  it  was  his 
duty  to  pursue  that  course  best  calculated 
to  lessen  the  damage  resulting  from  the 
wrong.  We  are  also  of  the  opinion  that  the 
measure  of  damages  was  the  profits  the 
plaintiff  would  have  made  on  his  contract 
with  Keller,  provided,  but  for  the  refusal  of 
defendant  to  furnish  the  cars,  he  could  and 
would  have  carried  out  that  contract.  Hous' 
ton  d  T.  C,  R.  Co.  V.  Hill,  70  Tex.  51.  The 
case  cited  was  one  of  a  contract  to  furniah 
transportation,  but  in  so  far  as  there  is  & 
difference  in  respect  to  damages  between 
cases  of  contract  and  tort,  the  inea.«UTe  for 
a  breach  of  a  contract  is  the  more  restricted. 
For  these  reasons  we  think  the  trial  court 
erred  in  its  charge  upon  this  branch  of  the 
case,  and  in  not  giving  the  special  instruc- 
tion, the  refusal  of  which  is  complained  of 
in  the  fourteenth  cross  assignment  of  error. 

The  other  assignmente  which  we  deem  it 
proper  to  notice  relate  to  the  introduction 
and  exclusion  of  evidence,  and  we  will  pass 
upon  them  briefly. 

We  think  there  was  no  error  in  excluding 
the  bond  entered  into  between  the  plaintiff 
and  Keller,  by  which  each  bound  himself  for 
the  faithful  performance  of  the  contract  on 
his  part.  The  contract  was  otherwise  in- 
di&putebly  proved.  There  were  no  sure- 
ties upon  the  obligation,  and  hence  it  did 
not  tend  to  strengthen  the  plaintiff's  case  as 
to  Keller's  ability  to  comply  with  his  con- 
tract. 

Wo  also  think  the  testimony  as  to  Dow- 
ney's knowledge  of  the  contract  with  Keller 
was  properly  excluded.  It  is  not  necessary, 
in  a  case  of  this  character,  to  show  knowi- 
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edge  in  order  to  entitle  the  plaint  iff  to  re- 
cover the  damages  that  may  have  been  in- 
flicted, to  the  full  extent  to  which  they  may 
be  reasonably  ascertained. 

We  are  of  opinion,  however,  that  the  court 
erred  in  excluding  the  testimony  shown  by 
the  plaintiff's  ninth  bill  of  exceptions.  The 
conductor,  whose  language  the  plaintiff  of- 
fered to  prove,  in  setting  out  the  cars  was 
acting  as  agent  of  the  defendant  corporation, 
and  hence  his  declarations  are  evidence 
n gainst  it.  They  tended  to  show  that  the 
company  hod  determined  to  furnish  no  more 
ears  for  the  shipment  of  wood  to  Keller,  and 
to  give  the  plaintiff  notice  of  that  fact. 

But  we  think  there  was  no  error  in  exclud- 
ing the  testimony  of  the  witness  Hill  as  to 
the  cause  of  the  animosity  between  Keller 
and  the  company.  It  may  have  been  proper 
to  show  the  existence  of  the  animosity,  in 
order  to  strengthen  the  plaintiff's  theory 
that  the  defendant  refused  to  furnish  the 
carb.  But  the  cause  of  the  animosity  was 
inrimaterinl. 

The  testimony  of  Calhoun,  as  to  his  having 
written  a  letter  to  defendant  instructing  it 
not  to  receive  any  more  wood  from  Camp- 


bell's switch  consigned  to  him,  was  improp- 
erly admitted.  Calhoun,  it  seems  from  his 
testimony,  was  Keller's  agent;  but  the  fact 
that  Keller  did  not  desire  the  wood  to  be 
shipped,  and  so  notified  the  defendant,  did 
not  absolve  the  defendant  from  its  duty  to 
furnish  the  transportation.  The  plaintiff  as 
long  as  he  complied  with  the  agreement  on 
hiA  part,  had  the  right  to  ship  the  wood  re- 
gardless of  Keller's  wishes,  and  to  hold  him 
to  the  performance  of  his  contract. 

We  also  think  that  the  testimony  of  Timp- 
don  was  erroneously  admitted.  It  was  the 
plaintiff's  right  to  ship  his  wood  to  Keller 
under  his  contract,  ana  he  was  not  charged 
with  the  duty  of  seeinf  that  the  cers  were 
unloaded  at  the  point  ^of  destination.  For 
his  failure  to  unload  the  company  had  ita 
remedy  against  the  con<iignee. 

For  the  reasons  given  the  judgment  of  the 
court  of  civil  appeals,  in  so  far  as  it  affirms 
the  judgment  of  the  district  court,  is  re- 
versed, but  in  so  far  as  it  reverses  that  judg- 
ment, it  is  al!irmed. 

The  judgment  of  the  District  Court ^  ff«  ct 
vjhcle,  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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BIRiHNGHAM  TRACTION  COMPANY  et 
•  al.,  Appts., 

v. 

BIRMINGHAM  RAILWAY   &  ELECTRIC 

COMPANY. 


( 


.Ala. 
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1.  An  tnjnuctlon  ajrainst  tbe  constriie- 
tion  and  operation  of  an  electric  rail- 
Tray  on  a  public  street  cannot  be  granted 
to  an  abutting  owner  on  the  ground  that  the 
company  has  no  legislative  authority  to  con- 
struct the  road  even  by  condemnation  and 
payment  of  compensation,  since.  If  this  Is 
true,  the  construction  of  the  road  will  consti- 
tute only  a  private  trespass  which  may  be 
adequately  compensated  at  law. 

2.  An  electric-motor  street  railway 
bnilt  upon  street  vrade,  doing  no  special 
injury  to  the  fee,  is  not  the  imposition  of  a 
new  or  additional  servitude  upon  the  highway 
for  which  the  owner  of  the  fee  is  entitled  to 
compensation, — especially  when  the  law  at 
the  time  when  the  street  was  made  author- 
ized the  use  of  electricity  by  street  railways. 

(October  29.  1898.) 

APPEAL  hy  defendants  from  a  decree  of 
the  Chancery  Court  for  Jeflferaon  County 
in  favor  of  complainants  in  a  suit  brought  to 
enjoin  defendants  from  placing  a  street  rail- 
way in  a  street  belonging  to  complainant 
without  making  compensation  to  it  for  the 
right  to  do  so.     Reversed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Jol&n  London  and  A.  T.  Lorn* 
don,  for  appellants: 

The  injunction  should  be  dissolved,  there 
being  no  insolvency  or  irreparable  injury 
shown. 

East  d  West  R,  Co.  v.  East  Tennessee,  V, 
d  O.  R.  Co,  76  Ala.  275;  Highland  Ave. 
(£  B,  R.  Co.  V.  Birmingham  Union  R.  Co,  93" 
Ala.  505. 

In  determining  whether  the  injunction 
shall  be  continued  the  court  will  consider  the 
relative  inconvenience  to  the  parties. 

East  d  West  R.  Co.  v.  East  Tennessee,  V. 
d  O.  R.  Co.  75  Ala.  275;  Highland  Ave.  d 
B.  R.  Co.  V.  Birmingham  Union  R.  Co.  9Z. 
Ala.  505;  Columbus  d  W.  R.  Co.  v.  Withe- 
row,  82  Ala.  190 ;  Harrison  v.  Yerhy,  87  Ala. 
185;  Clifton  Iron  Co.  y.  .Dye,  87  Ala.  468? 
Whitley  v.  Dunham  Lumber  Co.  89  Ala.  493 ; 
Western  Railway  of  Ala.  v.  Alabama  O.  T, 
R.  Co.  96  Ala.  272,  17  L.  R.  A.  474. 

Irreparable  injury  is  a  conclusion  of  law^ 
and  the  facts  showing  it  must  be  alleged. 
*  1  High,  Inj.  §  722;  Bowling  v.  Crook,  104 
Ala.  130 ;  Kingsbury  v.  Flowers,  66  Ala.  486, 
39  Am.  Rep.  14 ;  Bank  of  Florence  v.  United 
States  Sav.  d  Loan  Co.  104  Ala.  297 ;  Kellar 
V.  Bullington,  101  Ala.  267 ;  20  Am.  &,  £ng. 
Enc.  Law,  p.  163 ;  10  Am.  ft  Eng.  Enc.  Law, 
p.  836. 

The  construction  of  a  street  railroad 
through  the  streets  of  a  town  is  not  an  addi- 
tional burden,  which  entitles  abutting  own- 
ers as  the  ultimate  owners  of  the  fee  in  the 
street  to  any  compensation  therefor. 


Note. — For  electric  railway  as  an  additional 
borden  on  the  street,  see  also  Zehren  y.  Mil- 
waukee Electric  R,  &  Light  Co.  (Wis.)  41  L.  R. 
A.  r>7fi.  and  cases  cited  In  footnote  thereto;  as 
43  L.  E.  A. 


well  as  cases  In  note  to  Western  Railway  of  Ala. 
V.   Alabama  G.  T.  R.  Co.    (Ala.)    17  L.  R.  A. 
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Elliott,  Roads  &  Streets,  pp.  58,  59,  170 ; 
•6  Am.  &  Kng.  Ene.  Law,  p.  637c;  Kansas 
City,  8t.  J.  d  C.  B.  R.  Co.  v.  8t.  Joseph  Ter- 
mimil  R,  Co,  97  Mo.  467,  3  L.  R.  A.  240; 
Chicago^  B.  d  Q.  R.  Co.  v.  Steel,  47  Neb.  741, 
41  L.  R.  A.  481 ;  Chicago,  B.  d  Q.  R.  Co.  v. 
West  Chicago  Street  R.  Co.  156  111.  256,  29 
L.  R.  A.  485;  New  York,  N.  H.  d  H.  R.  Co. 
T.  Bridgeport  Traction  Co.  65  Conn.  410,  29 
L.  R.  A.  367. 

Messrs.  Walker,  Porter,  A  Walker 
and  R.  H.  Pearson  for  appellee: 

Head,  J.,  delivered  the  opinion  of  the 
•court : 

For  the  purpose  of  determining  how  the 
largely  discretionary  powers  of  the  chancel- 
lor in  the  matter  of  retaining  and  dissolving 
temporary  injunctions  should  be  exercised 
in  tne  present  cause,  the  facts  of  the  case 
(though  the  parties  are  in  dispute  as  to 
some  of  them)  may  be  briefly  stated  as  fol- 
lows: The  appellee,  the  electric  company, 
owned  in  fee  simple,  for  a  number  of  years, 
beginning  before  the  incorporation  of  the 
town  of  Woodlawn,  a  strip  of  land  from  a 
point  in  Birmingham  to  a  point  in  East 
Lake,  passing  through  what  is  now  the  in- 
corporated town  of  Woodlawn.  This  strip 
is  100  feet  wide,  and  appellee  has  for  more 
than  seven  years  used  it  as  a  way  for  the 
operation  of  a  street  railway  belonging  to  it, 
which  it  was  authorized  by  its  charter  to 
operate.  The  railway  track  was  located  in 
tne  center  of  the  strip.  In  April,  1896,  by 
a  contract,  upon  valuable  consideration,  the 
appellee  agreed  to  grant  and  convey  to  Wood- 
lawn, ''for  the  use  of  the  citizens  and  the 
public  generally,  an  easement  over  that  part 
of  its  riffht  of  way  which  is  within  the  cor- 
porate limits  of  the  town  of  Woodlawn,  and 
which  is  not  absolutely  essential  for  the 
operation  of  its  road,  this  amount  being 
about  25  feet  for  double  track,  and  such 
room  as  is  necessary  to  erect  poles  and  prop- 
er waiting  stations;''  and  the  strip,  saving 
any  interference  with  the  reserved  rights  of 
the  appellee,  has  since  been  a  public  street 
of  Woodlawn,  and  so  recognized  and  used  by 
the  public  generally,  the  appellee  continuing 
to  use  the  track,  stations,  etc.,  as  before, 
'llie  appellant,  the  traction  company,  was  In- 
corporated as  a  street-railway  company  in 
August,  1897,  under  the  general  laws  of 
the  state  authorizing  the  purchasers,  three 
or  more  in  number,  of  other  street  railroads, 
to  organize  as  a  corporation  (Code  1896,  §§ 
1199,  1200)  ;  the  corporators  having  pre- 
viously purchased,  at  judicial  sale,  a  line  of 
railway,  constructed  and  in  operation,  from 
a  point  in  Birmingham  to  Gate  City,  in  the 
same  county,  by  a  certainly  defined  route, 
"to  the  village  of  Woodlawn,  at  a  point  near 
the  eastern  suburb  of  said  village,"  thence, 
by  a  certainly  defined  route,  to  Gate  City. 
The  ground  over  which  this  company  now 
seeks  to  build  a  street  railway,  and  to  en- 
join which  the  electric  company  files  this 
bill,  is  a  part  of,  and  alons,  the  said  100-feet 
strip,  through  a  portion  of  the  town  of  Wood- 
lawn, and  outside  of  the  central  25  feet  of 
tlie  strip,  and  not  any  portion  thereof  used 
by,  or  actually  necessary  for  the  use  of,  the 
4*3  L.  R.  A. 


electric  company  for  the  operation  of  ita 
railway,  but  being  a  portion  of  the  strip  cov- 
ered by  the  easement  agreed  by  the  electric 
company  to  be  granted  to  Woodlawn,  as 
aforesaid.  The  traction  company  having 
regularly  procured  the  consent  of  Ib^  mu- 
nicipality of  Woodlawn  to  build  this  line  of 
street  railway  through  said  street,  insists 
upon  a  legal  right  to  do  so,  without  making 
compensation  to  the  electric  company,  as  the 
owner  of  the  fee,  saying  that  it  only  proposes 
to  share  the  easement  of  the  town,  by  the 
town's  express  consent,  and  not  to  take  or 
injure  the  fee;  hence,  it  says,  it  is  not  about 
to  take  the  private  property  of  the  electric 
company  for  public  use,  under  the  right  of 
Eminent  domain,  and  is  not  obliged  to  make 
compensation  to  that  company.  The  cor- 
rectness or  not  of  this  contention  is  the  vital 
question  presented  by  the  record. 

The  electric  company  contends,  in  the  first 
place,  that,  under  the  peculiar  terms  of  ita 
charter,  the  traction  company  has  no  au- 
thority to  build  on  said  strip,  even  by  con- 
demnation and  payment  of  compensation; 
that  it  is  confined,  in  its  charter  powers,  to 
the  operation  of  the  line  of  road  it  purchased 
at  the  judicial  sale.  The  electric  company  is 
not  in  a  position  to  maintain  its  bill  on  this 
contention,  for  if  the  traction  company -has 
no  legislative  authority  to  condemn  a  right 
of  way  outside  of  its  constructed  line,  pur- 
chased as  aforesaid,  and  if  the  proposed  act 
of  building  along  said  strip  is,  as  the  elec- 
tric company  contends,  a  taking  or^  injuring 
of  its  fee  in  the  land,  then  the  bill  shows 
merely  a  threatened  private  trespass,  which 
may  be  adequately  compensated  at  law.  It 
is  only  where  a  party  authorized  by  law  to 
exercise  the  right  of  eminent  domain  pro- 
ceeds in  its  exercise  without  a  legal  ascer- 
tainment and  payment  of  compensation,  by 
condemnation  proceedings,  that  a  court  of 
equity  will  enjoin,  without  regard  to  the 
question  of  irreparable  injury  or  adequacy 
of  legal  remedies.  East  d  West  R.  Co.  T. 
East  Tennessee,  V.  d  O.  R.  Co.  75  Ala.  280; 
Highland  Ave.  d  Belt  R.  Co.  v.  Matthews^  99 
Ala.  24,  14  L.  R.  A.  462;  Birmingham  Trac- 
tion Co.  V.  Birmingham  R.  d  Electric  Co. 
(Ala.)  24  So.  368.  We  therefore  dismiss 
that  branch  of  the  case,  and  will  consider 
that  the  traction  company  was  authorized 
to  condemn  and  build  the  proposed  line  of 
stieet  railway. 

It  will  be  borne  in  mind  that  no  part  of 
that  portion  of  the  100-feet  strip  which  was 
reserved  by  the  electric  company  from  its 
equitable  grant  to  the  town  (the  same,  in 
this  case,  as  an  executed  grant)  of  the  ease- 
ment aforesaid  is  sought  to  be  entered  upon 
by  the  traction  company,  as  was  the  case 
in  Birmingham  Traction  Co.  v.  Birmingham 
R.  d  Electric  Co.  (the  same  parties  as 
here) ,  recently  decided  by  this  court,  where 
the  traction  company  undertook  to  cross  the 
reserved  central  25  feet  of  the  strip  actually 
occupied  by  the  electric  company  with  its 
tracks,  without  condemnation  or  making 
compensation.  That  authority  (the  case  re- 
cently decided  by  this  court)  showed,  no 
doubt  correctly,  the  general  principle  that 
the  crossing  by  one  company,  invested  with 
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the  right  of  emiDent  domain,  of  the  right  of 
way  of  another,  even  though  such  other  had 
only  the  easement  of  a  way,  was  a  taking  of 
the  private  property  of  the  owner  of  such 
easement,  within  the  meaning  of  our  Con- 
stitution, for  which  condemnation  and  pay- 
ment of  compensation  must  first  be  had.  We 
do  not  question  the  correctness  of  that  gen- 
eral proposition,  always  applicable  where  no 
municipal  easement  and  control  are  involved, 
as  in  that  case.  So,  the  inquiry  to  which  we 
address  ourselves  is :  Has  the  owner  of  the 
fee,  under  the  laws  in  force  at  the  time  of 
the  grant,  who  has  granted  to  a  municipal 
corporation  the  easement  of  a  public  street 
upon  the  land,  a  right  to  demand  compensa- 
tion for  the  building  and  operation  upon  the 
stieet,  with  municipal  consent,  of  a  street 
railway  by  a  duly  chartered  street-railway 
company,  the  erection  being  assumed  to  be 
upon  grade,  and  not  shown  to  be  specially  in- 
jurious to  the  fee?  The  proposed  railway 
of  the  traction  company  now  sought  to  be 
enjoined  was  to  be  operated  by  electricity, 
according  to  the  methods  now  of  common 
knowledge.  The  settlement  of  this  inquiry 
evidently  depends  upon  the  further  question 
whether  or  not  electric  street  railways,  such 
as  they'  have  now  come  to  be  commonly 
known,  are  to  be  regarded  as  additional  serv- 
itudes upon  the  streets  of  towns  or  cities  not 
within  the  implied  contemplation  of  the 
dedicators  or  grantors  at  the  time  of  the 
dedication  or  grant. 

It  has  been  adjudicated  with  practical  una- 
nimity throughout  the  country,  for  many 
years,  that  street  railways  operated  by 
horse  power,  though  the  cars  were  confined 
to  fixed  tracks  built  upon  the  surface  of  the 
stieet  for  their  special  use,  were,  so  far  as 
the  right  of  the  owner  of  the  fee  to  complain 
was  concerned,  no  more  than  the  drawing  of 
any  other  carriage  or  vehicle  upon  the 
streets,  and  were  therefore  legitimate  uses 
of  the  streets,  which  the  municipality  was 
authorized  to  permit  without  violating  any 
right  of  the  owner  of  the  fee.  It  has  been 
decided  by  this  court  that  the  building  of  an 
ordinary  steam  passenger  and  traffic  railroad 
upon  the  public  street  of  a  town  or  city  does 
impose  a  new  servitude,  entitling  the  owner 
of  the  fee  to  compensation  (Western  Railway 
of  Ala.  V.  Alabama  O,  T,  R,  Co.  96  Ala.  272, 
17  L.  R.  A.  474) ;  and  the  weight  of  authority 
elsewhere  is  to  the  same  effect.  The  Tennes- 
see court  holds  that  a  street  railway  operated 
by  a  dummy  steam  motor  imposes  a 
new  servitude).  East  Eend  Street  R.  Co. 
V.  Doyle,  88  Tenn.  747,  and  9  L.  R.  A. 
100),  though  some  courts  hold  otherwise. 
The  electric  railways,  such  as  we  are  now 
considering,  are  a  comparatively  recent  de- 
velopment; yet,  as  is  of  common  knowledge, 
they  have  practically  superseded  all  systems 
of  \fttreet-railway  enterprise  (saving  the 
cable  systems  in  the  larger  cities),  and  their 
nature  and  modes  of  construction  and  opera- 
tion, as  affecting  or  not  the  legitimate  use 
of  Rtreets  within  the  implied  contemplation 
of  the  dedication,  have  been  subjects  of  fre- 
quent consideration  and  adjudication  by 
courts  of  last  resort  in  this  country;  and  it 
may  be  said  that  there  is  almost  unanim- 
43  L.  R.  A. 


ity  in  the  adjudications  that  such  uses  are 
legitimate  uses  of  streets,  by  the  permission 
of  municipalities,  without  any  right  of  the 
cv.'ner  of  the  fee  to  compensation  therefor. 
That  most  excellent  series,  the  Lawyers'  Re- 
ports Annotated,  has  given  care  to  the  collec- 
tion, in  it«  reports  of  cases  and  notes,  of  the 
authorities  upon  this  subject,  and  we  will  cite 
the  following,  from  that  series,  supporting 
the  view  above  expressed:     Koch  v.  North 
Ave,  R.  Co.  15  L.  R.  A.  377   (76  Md.  222) ; 
Taggart  v.  Newport  Street  R.  Co.  16  R.  I. 
668,  7  L.  R.  A.  205 ;  Pennsylvania  R.  Co.  v. 
Braddock  Electric  R.  Co.  1  Pa.  Dist.  R.  626; 
Lockhartv.  Craig  Street  R.  Co.  139  Pa.  419; 
Detroit  City  R.  Co.  v.  MilU,  86  Mich.  634; 
Dean  v.  Ann  Arbor  Street  R.  Co.  93  Mich. 
,330;  People  v.  Fort  Wayne  d  E.  R.  Co.  92 
Mich.  522,  16  L.  R.  A.  752;  Halsey  v.  Rapid 
Transit  Street  R.  Co.  47    N.    J.    Eq.    380; 
State,  Kennelly,  y.' Jersey  City,  57  N.  J.  L. 
293,  26  L.  R.  A.  281;    State,  Roebling,  v. 
Trenton  Pass.  R.  Co.  33  I-.  R.  A.  129  (58  N. 
J.  L.  G66)  ;  Louisville  Bagging  Mfg.  Co.  v. 
Central  Pass.  R.  Co.  95  Ky.  50;  Williams  v. 
City  Electric  Street  R.  Co.  41  Fed.  Rep.  656; 
Ogden  City  R.  Co.  v.  Ogden  City,  7  Utah, 
207;  San  Antonio  Rapid  Transit  Street  R^ 
Co.  V.  Limburger,  88  Tex.  79 ;  Doane  v.  Lake 
Street  Elev.  R.  Co.  36  L.  R,  A.  97   (165  111. 
510)  ;  Reid  v.  Norfolk  City  R.  Co.  36  L.  R. 
A.  274  (94  Va.  117).     See  also  the  following 
other  cases :  Canastota  Knife  Co.  v.  Newing- 
ton  Tramway  Co.  69  Conn.  146;  Simmons  v. 
Toledo,  8  Ohio  C.  C.  536;  Oviatt  v.  Akron 
Street  R.  Co.  2  Ohio  N.  P.  84;  Sanfleet  v. 
Toledo,  10  Ohio  C.  C.  460;  Howe  v.  West  End 
Street  R.  Co.  167  Mass.  46;  Kansas  City,  St. 
J.  d  C.  B.  R.  Co.  y.  St.  Joseph  Terminal  R.Co. 
97  Mo.  457,  3  L.  R.  A.  240.     The  case  of 
Chicago,  B.  d  Q,  R.  Co.  v.  West  Chicago 
Street  R.  Co.  156  111.  265,  reported  with  ex- 
tended notes  in  29  L.  R.  A.  485,  is  a  valuable 
discussion  of  the  question  involved  here.  The 
Chicago,  Burlington  &  Quincy  Railroad  ran 
on  a  public    street    in    Chicago,  the  fee  of 
which  was  in  that  company.     It  was  con- 
tended that  the  street-railway  company,  hav- 
ing  the   city's    authority,  had   no  right  to 
build  its  line  of  street  railway  along  another, 
public  street  across  the  line  of  the  Chicago, 
Burlington  &  Quincy  Company,  without  con- 
demning and  paying  compensation  to  that 
company,  as  the    owner    of    the    fee.    The 
court  discussed  the  question  fully,  reviewing 
the  authorities,  and  neld  against  the  claim 
of  compensation.     It  is  true  the  street  rail- 
way was  to  be  operated  by  horse  power,  but 
the  discussion  of  the  case  and  authorities  re- 
viewed showed  there  was  no  distinction  be- 
tween that  power  and  electricity.     We  have 
seen  but  two  authorities  to  the  contrary, — 
a  Nebraska  case  (Jaynes  v.  Omaha  Street 
R.  Co.  53  Neb.  631,  39  L.  R.  A.  761)  and  a 
New  York  case.     We  are  not  aware  that  the 
question  has  ever  received  the  consideration 
of  this  court.     In  the  case  of  Highland  Ave. 
d  Belt  R.  Co.  y.  Birmifigham  Union  R.  Co. 
93  Ala.  505,  neither  of  the  companies  owned 
the  fee,  both  having  mere  easements  in  the 
public  streets  of  the  city;  the  fee  being  in 
some  other,  not  complaining.     The  question 
was  really  involved  m  the  case  of  Highland 


336 


Alabajica  Suprbmb  Coubt. 


Oct.,. 


Ave.  d  B,  R,  Co,  v,  Birmingham  R.  d  Elec- 
tric Co.  113  Ala.  239,  but  was  not  considered 
or  decided  by  the  court,  for  the  reason  that 
the  peculiar  physical  conditions  of  the  pro- 
posed crossing  were  such  as  to  cause  detri- 
ment to  the  public  if  the  crossing  should  be 
effected,  and  the  party  seeking  to  cross  was 
shown  to  have  another  feasible  place  of  cross- 
ing without  caufiing  such  public  detriment. 
On  these  accounts  the  injunction  was  al- 
lowed, without  considering  the  private  con- 
stitutional right  of  the  Highland  Avenue  & 
Belt  Railroad  Company  to  compensation  as 
for  taking  its  property  for  public  use. 

Unless  we  can  set  at  naught  a  mbst  over- 
whelming volume  of  well-considered  ad- 
judged cases,  we  are  compelled  to  hold  that 
the  now  almost  exclusively  known  system  of 
street-railway  travel, — ^the  electric-motor 
system, — built  upon  street  grade,  doing  no 
special  injury  to  the  fee,  is  not  the  imposi- 
tion of  a  new  or  additional  servitude  upon 


the  highway,  for  which  the  owner  of  the  fee- 
is  entitled  to  compensatiQn,  and,  consequent- 
ly, that  injunction  in  the  present  case,  upon 
the  facts  as  they  now  appear  before  us^ 
should  not  be  allowed. 

There  is  another  consideration  specially 
applicable  to  tliis  case.  At  the  time  the 
electric  company  granted  to  Woodlawn  the 
easement  of  a  public  street  over  the  locus  in 
qtio,  the  statute  now  embodied  in  subdiv.  8^ 
of  §  1193  of  the  Code  of  1896  provided  that 
street-railway  companies  have  power  "to  use 
steam  or  electric  force  or  mechanical  power 
or  animals  as  a  motive  agent,  subject  to  the 
control  of  the  authorities  of  the  city,  town, 
or  country,  through  which  the  road  runs." 
Did  not  the  grant  of  the  easement,  without 
reservation,  carry  to  the  town  of  Woodlawn, 
by  contract,  these  specific  uses  of  the  street? 

Decretal  order  of  the  chancellor  reversed, 
injunction  dissolved,  and  cause  remanded. 
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NASSAU    ELECTRIC     RAILWAY    COM- 
PANY, Respt. 

(157  N.  T.  458.) 

1«  The  provlflton  aaralnat  private  or 
local  bills  found  In  Constitution,  art.  8,  { 
18,  as  amended  in  1874,  and  continued  In  the 
revision  of  1894,  does  not  affect  previously  ex- 
isting legislation. 

9.  An  absolute  rtvbt  of  a  eorporation 
to  use  tbe  •treet-rall^*aj'  track.*  of 
anotber  corporation  cannot  be  burdened  by 
a  subsequent  statute  so  as  to  make  the  exer- 
cise of  the  right  depend  on  the  consent  of 
abutting  owners. 

8.  Tbe  consent  of  abvttlnv  owner*  t« 
not  necessary  to  the  exercise  by  a  street- 
railway  company  of  its  contract  right  to  nse 

.    the  tracks  of  another  company. 

4.  Tbe  operation  of  a  street  surface 
railway  for  wbicb  tbe  consent  of 
abnttinv  cwners  is  reanired  ander  rail' 
road  law,  {  01,  does  not  include  the  use  of  the 
tracks  of  one  company  by  another  company 
which  has  a  contract  right  to  use  them. 

{Yann^  J„  diaaents.) 

(January  10,  1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
a  Special  Term  for  Kings  County  in  favor 
of  defendant  in  an  action  brought  to  restrain 
defendant  from  operating  its  railroad  on  a 
street  in  front  of  plaintiff's  property  on  the 
ground  that  it  had  not  obtained  the  consent 
of  the  majority  of  the  property  owners  to  do 
so.     Affirmed, 

NoTB. — For    street    railway    as    burden     on 
street,   see   Birmingham   Traction    Co.  ▼.    Bir- 
mingham K.  ft  Electri  Co.  (Ala.)  ante,  233. 
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The  facts  are  stated  in  the  opinion. 

Measi's.  Wood  St  Hill  and  William  G» 
Cooke,  for  appellant: 

It  was  held  m  Colonial  City  Traction  Co. 
V.  Kingston  City  R,  Co.  153  N,  Y.  540,  that, 
under  the  constitutionid  amendment  of  1874, 
the  fact  that  one  street  surface  railroad 
company  has  the  consent  of  both  local  au- 
thorities and  abutting  owners  to  builct 
and  operate  a  railroad  through  a  street 
f^oes  not  relieve  a  second  company  from 
i;he  necessity  of  obtaining  further  con- 
sents from  both  of  these  sources  to  enable 
it  to  use  the  tracks  of  the  first. 

The  constitutional  amendment  of  1874 
made  the  consent  of  abutting  owners  an  im- 
mediate and  indispensable  prereauisite  to 
the  use  by  one  street  railroad  of  tne  trades 
of  another. 

People  V.  Brooklyn,  F.  d  C.  I.  B.  Co.  89  N. 
Y.  Y5,  construes  the  provision  accprding  to 
the  strictest  and  most  technical  rules  of  lex- 
icography instead  of  applying  the  well-es- 
Uiblished  method  of  interpretation  which 
inds  the  meanins  in  the  spirit  rather  than 
'n  the  letter  of  tne  law. 

Tlolmes  v.  Carley,  31  N.  Y.  290;  White  v. 
Wager.  32  Barb.  253;  Re  yew  York  Dist, 
R.  Co.  42  Hun,  625 ;  People,  Jackson,  ▼.  Pot- 
ter, 47  N.  Y.  379;  People,  Ttoenty-Third 
Street  R  Co.,  v.  New  York  Comrs.  95  N.  Y. 
658;  Bell  V.  New  York,  106  N.  Y.  144. 

It  was  considered  worthy  of  a  constitu- 
Jonal  provieion,  that  no  street  railroad 
ihould  be  authorized  by  law  without  the 
consent  of  a  fixed  proportion  of  the  adjacent 
property  owners;  or  if  that  consent  could 
vkoi  be  obtained,  without  the  determination 
of  commissioners. 

Re  Kings  County  Elev.  R.  Co,  82  N.  Y.  98. 

The  clearly  expressed  purpose  was  to  limit 
the  application  of  the  act  of  1839  to  cases 
where  consent  had  been  given,  and  that  that 
law  should  not,  after  January  1,  1876,  be 
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•deemed  a  justification  of  the  construction  or 
operation  of  a  street  railroad,  unless  the  con- 
dition imposed  by  the  amendment  was  com- 
plied with. 

When  the  language  employed  is  ambigu- 
-ous  or  a  word  ^mits  of  two  meanings,  it 
shall,  if  possible,  be  so  read  as  to  make  the 
provisicm  salutary  and  effective. 

Farmers*  Tump,  Co,  ▼.  Coventry,  10 
Johns.  389;  Mohawk  Bridge  Co,  ▼.  Utica  d 
S.  R.  Co,  6  Paige,  654;  Pillow  v,  Bwhnell, 
4>  Barb.  156;  Smith  y.  Uelmer,  7  Barb.  416; 
People,  Sinkler,  y.  Terry,  108  N.  Y.  1 ;  Sage 
▼.  Brooklyn,  89  N.  Y.  189. 

The  decision  in  89  N.  Y.  was  a  mistake. 

Under  the  railroad  law  of  1890,  the  con- 
sent of  abutting  owners  was  necessary  to  the 
operation  of  defendant's  road. 

The  Atlantic  Avenue  Railroad  Company 
possessed  no  such  right  to  make  and  carry 
out  the  contract  in  question  that  it  could 
not  be  taken  away  oy  the  amendment  of 
1874,  or  the  statute  of  1890. 

The  right  conferred  by  the  act  of  1839 
was  not  a  franchise. 

Bank  of  Augusta  y.  Earle,  13  Pet.  595,  10 
L,.  ed.  311;  Curtis  v.  Leavitt,  15  N.  Y.  170; 
People,  Atty.  Oen.,  v.  Utica  Ins.  Co,  15  Johns. 
387,  8  Am.  Dec.  243;  3  Kent,  Com.  p.  458. 

The  very  definition  of  the  word  exhibits 
the  absurdity  of  including  within  its  cate- 
goT^  the  right  to  make  a  contract  which 
every  citizen  owning  the  same  sort  of  prop- 
erty could  make  as  matter  of  course. 

It  merely  authorized  railroad  corpora- 
tions to  enjoy  their  property  as  an  individ- 
ual might  enjoy  his. 

The  rights  of  a  person  considered  in  their 
natural  capacities  are  of  two  sorts,  absolute 
and  relative.  Absolute,  which  are  such  as 
appertain  and  belong  to  particular  men, 
merely  as  individuals  or  single  persons ;  rela- 
tive, which  are  incident  to  them  as  members 
of  society,  and  standing  in  various  relations 
to  each  other. 

1  Bl.  Com.  p.  123. 

The  inalienable  prerogative  of  ffovernment 
to  r^ulate  the  enjoyment  of  this  second 
class  of  rights  is  what  is  known  as  "police 
power." 

4  Bl.  Com.  p.  162;  Cooley,  Const.  Law,  p. 
704;  License  Cases,  5  How.  583,  12  L.  ed. 
291 ;  Munn  v.  Illinois,  94  U.  S.  125,  24  L.  ed. 
84;  People,  Jfew  York  Electric  Lines  Co.,  v. 
Squire,  107  N.  Y.  606;  Brick  Presby,  Church 
y.  New  York,  5  Cow.  540. 

The  lawful  exercise  of  this  power  often 
so  operates  upon  property  as  to  materially 
interfere  with  its  free  use,  even  to  the  extent 
of  seriously  impairing  its  value. 

People,  Sohicah,  v.  Orant,  126  N.  Y.  473; 
People,  Dorr,  y.  Thacher,  62  Hun,  S49 ;  Peo- 
ple, Cumisky,  y.  Wurster,  14  App.  Div.  656. 

If  it  be  discoyered  that  railroads  have  a 
property  right  in  the  provisions  of  the  act 
of  18.39  wiui  which  no  legislative  interfer- 
ence is  admissible,  then  individuals  have 
precisely  the  same  property  right  in  the  ex- 
isting provisions  of  the  usury  laws  and  the 
statute  of  frauds,  so  that  the  rate  of  inter- 
est can  never  be  reduced,  nor  can  any  new 
law  regulating  contracts  ever  be  enacted. 
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That  a  statute  impairs  the  value  of  prop- 
erty does  not  make  it  unconstitutional. 

Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30  Am. 
Rep.  323. 

Corporate  property  is  entitled  to  no  higher 
decree  of  protection  than  that  of  an  individ- 
ual. 

Cooley,  Const.  Lim.  pp.  704,  709;  Thorpe 
V.  Rutland  d  B.  R,  Co,  27  Vt.  150,  62  Am. 
Dec.  625. 

The  l^slature  may  impose  upon  railroad 
corporations  such  additional  restrictions  and 
burdens  as  the  public  good  requires. 

People,  Kimhall,  y.  Boston  d  A,  R.  Co.  70 
N.  Y.  569;  Kerr  v.  Dougherty,  79  N.  Y.  327; 
Ayres  v.  Methodist  Episcopal  Church,  3 
Sandf.  361 ;  People,  New  York  Electric  Lines 
Co.,  v.  Squire,  107  N.  Y.  593. 

Messrs.  Charles  A*  GoUln  and  Henry 
Tonge,  for  respondent: 

The  traffic  agreement  between  the  Nassau 
Electric  Railroad  Company  and  the  Atlantic 
Avenue  Railroad  Company,  authorizing  the 
former  company  to  run  its  cars  over  the 
tracks  of  the  latter,  is  a  valid,  qualified  as- 
signment of  the  franchise  of  the  one  to  the 
other.  The  consents  of  the  abutting  proper- 
ty owners  are  not  necessary  to  render  it  ef- 
fectual. 

The  right  of  railroad  companies  to  con* 
tract  with  each  other  for  the  use  of  their  re- 
spective roadB,  and  thereafter  to  use  them  in 
the  manner  prescribed  by  such  contract,  does 
not  at  this  late  day  admit  of  successful 
question. 

Laws  of  1839,  chap.  218;  Railroad  Law,  f 
78;  People  v.  Brooklyn,  F.  d  C.  I.  R.  Co.  89 
N.  Y.  75;  People  v.  0*Brien,  111  N.  Y.  1,  2 
L.  R.  A.  255;  Ingeraoll  v.  Nassau  Electric 
R.  Co.  89  Hun,  213;  Roddy  v.  Brooklyn 
Heights  R.  Co.  23  Misc.  373,  32  App.  Div. 
311;  Kuns  y.  Brooklyn  Heights  R,  Co.  25 
Misc.  334. 

Section  18,  art.  3,  of  the  Constitution,  tak- 
ing effect  January  1,1875,  limited  the  powers 
of  the  l^islature  as  to  future  leji^islation  on- 
ly, and  Old  not  repeal  or  otherwise  affect  the 
legislation  theretofore  enacted  and  then  in 
force  (Laws  1839,  chap.  218),  authorizing 
railroad  corporations  to  enter  into  traffic 
contracts  ana  leases. 

People  V.  Brooklyn,  F,  d  0.  I,  R.  Co.  89 
N".  Y.  75;  Beveridge  v.  New  York  Elev.  R. 
Co,  112  N.  Y.  1,  2  L.  R.  A.  648. 

The  act  of  1839  applies  to  both  steam  and 
street  surface  railroad  corporations,  and  au- 
tnorized  both  traffic  agreement  and  leases. 

People  V.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A. 
255 ;  People  v.  Brooklyn,  F.  d  C.  I,  R.  Co.  89 
N.  y.  75;  Woodruff  y.  Erie  R.  Co,  93  N.  Y. 
609. 

The  Revision  of  1890  continued  the  act  of 
1839  in  §  78  of  the  railroad  law,  and  contin- 
ued §  15  of  the  act  of  1884,  supra,  omitting 
the  provision  prohibiting  the  leasing  of  par- 
allel roads  in  §  103  of  the  railroad  law. 

Sections  90  and  91  of  the  railroad  law 
do  not  require  the  consents  of  property  own- 
ers to  the  use  by  one  railroad  company  of  the 
tracks  of  another  under  a  traffic  contract. 

The  constitutional  amendment  of  1875 
and  subsequent  legislation  were  not  intended 
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to  affect  the  assignability  of  railroad  fran- 
chises theretofore  perfected  and  made  assign- 
able by  the  act  of  1839. 

The  right  of  the  Atlantic  Avenue  Company 
to  assign  its  railroad  franchises  on  Bergen 
street  to  the  extent  permitted  by  Laws 
1830,  chap.  218,  and  by  Laws  1884,  chap. 
252,  §  15,  was  "a  right  accruing,  accrued,  or 
acquired,*'  under  and  by  virtue  of  such  laws 
so  repealed,  within  the  meaning  of  the  sav- 
ing clauses  of  the  general  corporation  law, 
which  provide  that  such  right  may  be  as- 
serted and  enforced  as  fully  and  to  l^e  same 
extent  as  if  such  laws  had  not  been  repealed, 
and  were  expressly  saved  by  the  saving 
clauses  from  being  in  any  manner  affected  or 
impaired  by  the  revision. 

Hudson  River  Teleph.  Co.  v.  Watervliet 
Tump,  d  /?.  Co.  136  N.  Y.  393;  Cameron  v. 
yeu)  York  ds  MU  V.  Water  Co.  133  N.  Y. 
336;  People,  Standard  QasUght  Co.,  v.  OH- 
roy,  67  Hun,  323;  New  York  Cable  Co.  v. 
Neto  York,  104  N.  Y.  1. 

The  right  of  the  Atlantic  Avenue  Railroad 
Company,  acquired  under  the  laws  of  1839, 
to  grant  by  contract  the  use  of  its  tracks  to 
any  other  railroad  corporation,  is  a  property 
right  of  which  it  could  not  thereafter  be  de- 
vested except  in  the  proper  exercise  of  the 
right  of  eminent  domain  or  of  the  police 
power. 

People  V.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A. 
265;  Wynehamer  v.  People,  13  N.  Y.  378; 
Leiey  v.  Hardin,  136  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36;  Bowman  v. 
Chicago  &  Hi.  W.  R.  Co.  126  U.  S.  524,  31  L. 
ed.  721 ;  Roddy  v.  Brooklyn  City  d  N.  R.  Co. 
32  App.  Div.  311. 

The  legislation  under  consideration  ap- 
pears from  its  nature  not  to  be  an  exercise  of 
the  police  power. 

Re  Jacobs,  08  N.  Y.  108,  60  Am.  Rep.  636. 

An  owner  of  an  abutting  propertv  bounded 
by  the  exterior  line  oi  a  street,  and  not  own- 
ing the  fee  of  any  portion  of  the  street,  has 
no  cause  of  action  on  account  of  the  construc- 
tion, maintenance,  or  operation  of  street  sur- 
face-railroad tracks  on  the  street,  even 
though  such  construction,  maintenance,  or 
operation  be  unlawful  and  a  nuisance,  un- 
less he  alleges  and  proves  special  damage  to 
his  property,  different  from  that  suffer^  by 
the  public  at  large. 

Fobes  V.  Rome,  W.  d  O.  R.  Co.  121  N.  Y. 
605,  8  L.  R.  A.  453;  Uline  v.  New  York  C. 
d  H.  R.  R.  Co.  101  N.  Y.  98,  note  to  63  Am. 
Rep.  123,  64  Am.  Rep.  661 ;  Rummel  v.  New 
York,  L.  d  W.  R.  Co.  30  N.  Y.  S.  R.  236; 
Hier  ▼.  New  York,  W,  8.  d  B.  R.  Co.  40  Hun, 
310. 

So  far  as  interference  with  his  access  is 
concerned  he  suffers  only  in  theory,  and  he 
suffers  in  common  with  others,  and  his 
greater  or  less  proximity  does  not  count. 

Doolittle  V.  Broome  County  Supers.  18  N. 
Y.  160;  Lansing  v.  Smith,  8  Cow.  146; 
Dougherty  v.  Bunting,  I  Sandf.  1;  Pierce  v. 
Dart,  7  Cow.  609. 

Parker^  Ch.  J.,  delivered  the  opinion  of 
the  court: 

I  quite  agree  that  if  all  the  views  ex- 
pressed in  the  opinion  in  Colonial  City  Trao' 
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tityn  Co.  ▼.  Kingston  City  R.  Co.  163  N.  Y. 
640,  were  intended  to  be  applicable  to  every 
conceivable  case  in  which  the  tracks  of  one 
surface  railroad  might  be  used  by  another, 
then  would  we,  ind^d,  be  placed  in  an  em- 
barrassing position,  as  we  stand  confronting 
a  statute  that  has  been  in  existence  since 
1839,  providing  that  "it  shall  be  lawful  here- 
after for  any  railroad  corporation  to  con- 
tract with  any  other  railroad  corporation 
for  the  use  of  their  respective  roads,  and 
thereafter  to  use  the  same  in  such  manner 
as  may  be  prescribed  in  such  contract." 
T^t  is  precisely  what  the  Atlantic  Avenue 
Company  undertook  to  do  in  contracting 
with  this  defendant  for  the  lue  by  the  latter 
of  the  former  company's  double  tracks 
through  a  portion  of  a  certain  street  in  the 
city  of  Brooklyn.  This  statute  was  not 
pressed  upon  the  attention  of  the  court  of 
the  Colonial  Traction  Co.  Case,  because  there 
it  was  not  directly  involved.  Instead  of  a 
contract  between  two  railroculs  by  which  one 
was  permitted  to  use  some  portions  of  the 
tracks  of  the  other,  that  was  a  proceeding 
by  the  one  to  condemn  the  right  to  use  the 
tracks  of  the  other,  and  was,  oy  that  other, 
resisted  to  the  uttermost.  Chi  a  motion  for 
a  reargument  the  possible  effect  of  some  of 
the  expressions  made  use  of  in  the  opinion, 
in  a  situation  like  this,  was  pointed  out,  and 
the  court  promptly  gave  assurance  that  it 
had  not  decided  to  override  the  statute  of 
1839,  that  statute  not  being  directly  in- 
volved. This  assurance  was  furnished  by  an 
opinion  written  by  the  learned  judge  who 
had  spoken  for  the  court  in  the  decision  of 
the  case,  and  he  said:  "It  is  also  suggested 
that  our  opinion  has  raised  apprehension  as 
to  its  effect  as  a  precedent  upon  railroad 
leasee  and  traffic  agreements,  of  which  there 
are  said  to  be  many  now  in  force  all  over  the- 
state.  It  was  not  our  intention  to  decide  any 
case  but  the  one  now  before  us,  which  simply 
involved  the  standing  of  tiie  plaintiff  to- 
make  the  application  in  question,  and  our 
opinion  should  be  read  in  the  light  of  that 
purpose.  If,  as  sometimes  happens,  broader 
statements  were  made  by  way  of  argument 
or  otherwise  than  were  essential  to  the  de- 
cision of  the  questions  presented,  they  are 
the  dicta  of  the  writer  of  the  opinion  and 
not  the  decision  of  the  court."  [164  N.  Y. 
495.]  We  are  thus  brought  to  the 
consideration  of  a  question  which  may 
have  been  incidentally  written  about,  but 
has  never  been  decided  by  this  court.  It  haa 
never  been  decided  because  it  has  not  been 
involved.  Aye,  more  than  that,  it  has  not 
been  considered;  for  there  has  been  nothing 
in  any  situation  actually  presented  to  this 
court  to  suggest  that  such  a  question  might 
arise.  This  defendant,  relying  upon  the 
statute  to  which  we  have  referred,  entered 
into  a  contract,  made  in  conformity  with  the 
provisions  of  such  statute,  by  which  it  ac- 
quired the  right  to  run  its  cars  over  some 
portion  of  the  tracks  of  the  Atlantic  Avenue 
Railroad.  The  plaintiff,  an  abutting  owner, 
sought  to  restrain  the  defendant  from  enjoy- 
ing the  privilege  for  which  it  contracted,  but 
the  courts  have  so  far  held  that  the  defend- 
ant's acts  were  entirely  legal,  and  that  the 


1890. 


iNGBKaOLL  Y.  KA66AU  EUBCTinG  K   Co. 


dS9 


plaintiff  has  no  legal  right  or  interest  with 
which  the  defendant  interferes  through  the 
use  of  the  Atlantic  Avenue  Railroad  Com- 
pany. That  this  decision  cannot  be  ques- 
tioned on  principle  is  certain  if  it  be  the 
fact  that  at  the  time  of  the  acquisition  of  the 
franchise  over  the  street  in  question  by  the 
Atlantic  Avenue  Railroad  Company  such  a 
statute  as  the  act  of  1839  was  in  eicistence, 
and  was  not  in  conflict  with  the  Constitution 
or  some  other  statutory  provision.  All 
these  questions  were  discussed  by  the  court 
in  People  v.  Brookljfti,  F,  d  O.  I,  R,  Co.  89  N. 
¥.  75.  The  assignor  in  that  case,  as'  in  this, 
was  the  Atlantic  Avenue  Railroad  Com- 
pany; in  each  case  the  right  sought  to  be  ac- 
quired by  the  defendant  was  the  ri^ht  to 
run  its  cars  over  certain  tracks  of  tiie  as- 
signor company,  and  the  justification  tor 
the  contract  according  the  right  was  the  act 
of  1839  (chap.  218,  §  1).  It  was  claimed  in 
that  ease  that  the  act  of  1839,  by  the  author- 
ity of  which  the  contract  was  made,  was  ren- 
dered invalid  by  the  constitutional  provision 
of  1875  (art.  3,  $  18),  continued  in  the  revi- 
sion of  1894.  But  the  court  held  that  the 
act  of  1839  was  unaffected  by  that  constitu- 
tional provision,  in  that  it  did  not  undertake 
to  affect  existing  legislation,  but  instead  to 
restrict  legislative  power  as  to  future  legisla- 
tion. Said  the  court:  "The  whole  scope  of 
the  section  is  to  dictate  to  the  lawmaking 
power  what  it  may  or  may  not  do  thereafter, 
what  bills  it  may  pass  and  what  it  shall  not, 
and  not  at  all  to  affect  or  act  upon  past  leg- 
islation which  at  the  time  was  entirely  law- 
ful.*' That  decision  has  not  been  questioned 
in  the  slightest  d^ree  in  any  case  to  which 
our  attention  has  been  called,  prior  to  the 

f present   review.     But,    as  it   is   now   chal- 
enged,  a  brief  consideration  of  the  reasons 
justifying  it  will  not  be  out  of  place. 

It  is  conceded  that  the  act  of  1839,  entitled 
"An  Act  Authorizing  Railroad  Companies  to 
Contract  with  Each  Other,"  has  been  con- 
tinued in  force  from  the  time  of  its  enact- 
ment to  the  present,  and  is  now  to  be  found 
in  %  78  of  the  Railroad  Law.  Upon  its  in- 
corporation into  I  78  of  the  railroad  law  by 
the  Revision  of  1890,  the  act  of  1893  was, 
with  many  other  laws,  in  terms  repealed  by 
S  182  of  the  railroad  law.  Laws  1890,  chap. 
565.  Section  182,  however,  declared  that: 
"The  provisions  of  this  chapter,  so  far  as 
they  are  substantially  the  same  as  those  of 
laws  existing  on  April  30,  1891,  shall  be  con- 
strued as  a  continuation  of  such  laws,  modi- 
fied or  amended  according  to  the  language 
employed  in  this  chapter,  and  not  as  new 
enactmenta."  Independently  of  this  provi- 
sion, under  the  settled  doctrine  of  statutory 
construction,  the  effect  of  the  revision  of  the 
statuteit  by  a  re-enactment  of  previous  stat^ 
utes  would  have  operated  as  a  continuance 
of  the  provisions  of  the  former  statute  in- 
stead of  a  repeal  and  a  new  enactment. 
But  the  l^islature,  by  the  provision  that  we 
have  quoted,  took  away  all  opportunity  for 
question  by  enactin|^  that  such  revision  con- 
stitnted  a  continuation  of  the  enactments  in- 
corporated therein.  Thus  is  fully  supported 
the  assertion  that  the  act  of  1839  has  been  in 
full  force  and  effect -from  the  day  of  ite  en- 
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actment  to  and  including  the  present  time. 
The  act  applies  to  both  steam  and  street-sur- 
face railroad  corporations,  and  authorizes 
both  traffic  agreements  and  leases.  People- 
V.  0*BHcn,  111  N.  Y.  1,  2  L.  R.  A.  255;  Peo- 
ple V.  Brooklyn,  F.  d  €,  I,  R,  Co,  89  N.  Y. 
75 ;  Woodr^iff  v.  EHe  R.  Co.  93  N.  Y.  609. 
It  is  unaffected  by  the  provision  of  the  Con- 
stitution that  "the  legislature  shall  not  pass 
a  private  or  local  bill  in  any  of  the  following 
cases."  Thirteen  specifications  follow,  one 
of  which  contains,  among  other  things,  the 
following:  "The  legislature  shall  pass  gen- 
eral laws  providing  for  the  cases  enumerated 
in  this  section,  and  for  all  other  cases  which 
in  its  judgment  may  be  provided  for  by  gen- 
eral laws.  But  no  law  shall  authorize  the 
construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent 
of  the  owners  of  one  half  in  value  of  the 
property  bounded  on,  and  the  consent  also  of 
the  local  authorities  having  the  control  of,, 
that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or  operate 
such  railroad  be  first  obtained,  or,  in  case  the 
consent  of  such  property  owners  cannot  be 
obtained,  the  appellate  division  of  the  su- 
preme court,  in  the  department  in  which  it 
IS  proposed  to  be  constructed,  may,  upon  ap- 
plication, appoint  three  commissioners  who 
shall  determine,  after  a  hearing  of  all  par- 
ties interested,  whether  such  railroad  ought 
to  be  constructed  or  operated,  and  their  de- 
termination, confirmed  by  the  court,  may  be 
taken  in  lieu  of  the  consent  of  the  property 
owners."  Const,  art.  8,  §  18,  as  amended  in 
1874  and  continued  in  the  revision  of  1894. 

Statutory  enactments  in  existence  at  the 
time  of  the  adoption  of  this  provision  of  the 
Constitution  were  not  aimed  at,  for  the  rea- 
son doubtless  that  chapter  140  of  the  Laws 
of  1850  (§  28,  subd.  5)  provided  that  the  as- 
sent of  the  corporation  of  a  city  was  neces- 
sary to  authorize  the  construction  of  any 
railroad  upon  the  streets  of  a  city,  and  chap- 
ter 140  of  the  Laws  of  1854  (§  1 )  prohibited 
the  construction  without  the  consent  of  a 
majority  in  interest  of  the  owners  of  prop- 
erty upon  the  streets  upon  which  a  railroad 
is  to  be  constructed.  But  as  it  was  possible 
for  the  legislature  to  change  the  statutes  in 
that  respect,  in  the  language  of  Judge  Finch,, 
in  89  N.  Y.  75,  "it  [the  Constitution]  com- 
mands the 'legislature  not  to  'pass'  a  private 
or  local  bill  for  certain  specified  purposes, 
and  ordains  that  those  purposes  shall  be  ac- 
complished through  the  aid  of  general  laws, 
and  then  restrains  their  range  oy  a  further 
condition  that  even  by  a  general  law  the  leg- 
islature shall  not  authorize  'the  construction 
or  operation  of  a  street  railroad'  except  in 
certain  cases."  The  framers  of  the  amend- 
ment to  the  Constitution  of  1874  apparent- 
ly saw  no  objection  to  the  principle  of  the 
act  of  1839 ;  otherwise  they  would  have  pro- 
hibited the  making  of  a  contract  with  one 
railroad  by  another  for  the  use  of  its  tracks 
without  the  consent  of  the  abutting  owner. 
This  they  did  not  attempt  to  do,  either  in 
terms  or  by  indirection,  and  yet  they  knew, 
or  must  be  presumed  to  have  known,  the  leg- 
islation pertaining  to  that  general  subject. 
The  attempt  was  to  place  restrictions  upon 
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the  legislative  power,  but,  so  far  as  the  sec- 
tion quoted  is  concerned,  it  had  relation  only 
to  the  building  of  new  roads,  and  necessarily 
to  the  acquisition  of  new  franchises.  It 
aimed,  not  at  the  destruction  of  vested  rights, 
such  as  the  Atlantic  Avenue  Railroad  Com- 
pany bad  acquired  in  the  street  in  front  of 
the  premises  of  this  plaintiff,  either  directly 
by  overthrowing  the  statute,  or  indirectly 
by  compelling  the  assignee  under  the  con- 
tract to  obtain  the  consent  of  abutting  own- 
ers. Such  consent  was  in  fact  given  when 
the  abutting  owners  first  consented  to  the 
building  of  the  railroad,  for  the  consent  was 
necessarily  given  in  the  presence  of  a  statute 
declaring  that  the  franchises  would  permit 
the  corporation  to  contract  with  another  rail- 
road corporation  for  the  use  of  its  road.  This 
assertion  is  based  upon  the  assumption  that 
the  Atlantic  Avenue  Railroad  Company  ac- 
quired its  franchise  after  the  passage  of  the 
act  of  1854,  which  required  the  consent  of 
the  abutting  owners.  We  do  not,  however, 
rest  our  decision  upon  that  ground,  for  we 
are  not  advised  by  the  record  of  the  date  on 
which  the  Atlantic  Avenue  Railroad  Com- 
pany acquired  the  right  to  construct  and 
operate  its  railroad  on  Bergen  street,  be- 
tween Rogers  and  Nostrand  avenues;  but  in 
any  event,  as  we  have  already  seen,  both  on 
reason  and  authority  {People  v.  Brooklyn, 
F.  d  C.  I,  R,  Co,  89  N.  Y.  75),  the  act  of 
1839  has  not  been  affected  by  the  Constitu- 
tion, and  hence  the  Atlantic  Avenue  Rail- 
road Company  has  a  right  to  oontract  with 
another  corporation  for  the  use  of  its  tracks. 
If  the  Atlantic  Avenue  road  acquired  its 
franchise  after  the  act  of  1854  nad  been 
passed,  then  the  plaintiff  necessarily  con- 
sented to  the  making  of  such  a  contract,  as 
we  have  already  observed;  if  the  franchise 
was  acquired  before,  that  road,  nevertheless, 
became  vested  with  the  right  to  make  such 
a  contract  by  the  statute  of  1839.  The  Con- 
stitutional Amendment  of  1874  did  not,  as 
we  have  seen,  attempt  to  take  away  that 
right,  nor  did  it  attempt  to  vest  in  the  legis- 
lature the  power  to  take  it  away  by  legis- 
lative enactment.  Those  provisions  had  re- 
lation solely  to  future  legislation  that  might 
affect  the  creation  of  new  corporations,  and 
not  the  destruction  of  old  ones,  or  any  of  the 
rights  such  corporations  had  secured  under 
statutory  authorization.  If,  theii,  it  be  true 
(as  wo  shall  attempt  to  show  later  that  it 
is  not)  that  the  legislature  has  since  the 
Constitutional  Amendment  of  1874  at- 
tempted to  deprive  the  Atlantic  Avenue 
Railroad  Company  and  other  surface-rail- 
road corporations  similarly  situated  of  a  val- 
uable part  of  their  franchises,  such  legisla- 
tion is  unconstitutional  and  void.  If  the 
purpose  of  the  legislation  under  considera- 
tion was  to  deprive  an  assignee  corporation 
of  the  right  to  use  the  tracks  of  another  cor- 
poration without  the  consent  of  abutting 
owners,  then  the  effect  intended  and  actual- 
ly accomplished  (if  the  enactment  be  valid) 
is  to  burden  what  was  an  absolute  ri^ht  with 
a  necessity  for  the  consents  of  abutting  own- 
ers before  the  right  can  be  made  available 
to  the  assignee  corporation.  Such  a  burden 
in  practical  effect  might  destroy  that  which 
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waa  originally  vested  in  the  assignor  cor- 
poration as  a  part  of  its  franchise;  for,  as 
the  law  now  stands,  a  railroad  corporation 
desiring  to  use  the  tracks  of  another  rail- 
road cannot  acquire  from  the  municipality 
or  the  abutting  owners  a  franchise  to  run 
cars  over  those  tracks.  Every  part  of  the 
franchise  was  given  to  and  acquired  by  the 
corporation  constructinfi;  the  railroad;  no 
part  of  it  was  retained,  nor  any  right  to 
carve  out  of  it  another  franchise,  in  whole 
or  in  part.  The  consent  of  the  abutting 
owners  that  one  railroad  corporation  should 
use  the  tracks  of  another  could  not,  there- 
fore, confer  or  contribute  towards  the  be- 
stowal of  a  franchise,  and  in  the  event  oi 
their  refusal  to  consent  they  might  very  well 
claim  that  the  appellate  division  is  not  au- 
thorii.ed  to  grant  consent  in  such  a  case  un- 
der our  present  statutes,  and  thereupon  in- 
sist that  they  were  in  a  position  to  prevoit 
the  use  of  the  tracks  by  the  assignee  corpo- 
ration until  their  demands  should  be  com- 
plied with.  If,  however,  this  contention 
should  not  avail,  the  appellate  division 
might  in  the  exercise  of  its  discretion  re- 
fuse to  consent,  and  thus  operation  under  the 
contract  would  be  prevented.  But  if  the 
burden  were  less  onerous, — ^indeed,  if  it  were 
only  slight, — it  would  be  beyond  the  legisla- 
tive power  to  impose  it. 

It  IS  well  settled  that  a  perfected  railroad 
franchise,  constituted  either  by  direct  leg- 
islative grant  or  by  consent  of  local  author- 
ities and  property  owners  in  pursuance  of 
the  Constitution  and  general  laws,  especially 
when  followed  by  actual  construction  and 
operation,  is  a  property  right  that  cannot  be 
afterwards  taken  away  or  diminished,  either 
by  subsequent  constitutional  amendment  or 
by  legislative  or  municipal  action,  except  in 
the  exercise  of  the  police  power  or  the  right 
of  eminent  domain.  People  v.  O^Brien,  111 
N.«Y.  1,  2  L.  R.  A.  255,  and  cases  cited.  In 
that  case  Chief  Judge  Ruger,  at  page  41  of 
the  opinion,  8a3'^8:  ''We  will  refer  to  a  few 
only  of  the  statutes  on  this  subject  from 
which  the  implication  arises,  not  only  that 
the  state  intended  to  invest  these  franchises 
with  the  character  of  property,  but  also 
to  enable  their  mortgagees,  purchasers,  and 
assigns  to  enjoy  their  use  under  an  indefeas- 
ible title.  Thus,  railroad  corporations,  hav- 
ing been  authorized  to  contract  with  other 
corporations  for  a  qualified  transfer  of  such 
franchises  for  terms  unlimited  except  by  the 
agreement  of  the  parties.  Laws  1839,  chap. 
218.  .  .  .  The  statutes  cited,  as  well  as 
others  not  specially  referred  to,  indicate  the 
general  policy  of  the  state  to  render  such  in- 
terests independent  of  the  life  of  the  original 
corporation,  and  transferable  as  property  by 
means  of  judicial  proceedings  and  otherwise, 
under  certain  restrictions  not  pertinent  to 
our  present  purpose  particularly  to  consider. 
People  V.  Brooklyn,  F.  d  C.  I.  R.  Go.  89  X. 
Y.  84."  Salability  is  an  essential  element 
of  property,  and  the  destruction  or  the  dim- 
inution thereof  is  a  taking  of  property  that 
cannot  be  done  except  through  the  exercise 
of  the  right  of  eminent  domain  or  of  the  po- 
lice power.  Wynehamer  v.  People,  13  N.  Y. 
378;  Re  Jacobs,  98  K.  Y.  98  60  Anu  Rep. 
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«36;  People  v.  O'Bnen,  111  N.  Y.  1,  2  L.  R. 
A.  255;  Roddy  v.  Brooklyn  City  d  y.  R.  Co, 
32  App.  Div.  311.  In  the  latter  case  tlie 
•court  had  under  consideration  the  question 
now  before  us,  and  Mr.  Justice  Hatch,  in  de- 
livering the  opinion  of  the  court,  well  stated 
the  conclusion  necessarilv  resulting  from  his 
Argument,  as  follows:  *'The  right  or  privi- 
lege to  contract  for  its  use  with  other  rail- 
roads, and  thereby  derive  a  profit,  was  as 
much  a  part  of  its  franchise  as  was  the  right 
to  lay  its  tracks  or  operate  its  cars.  This 
was  a  source  of  use  which  made  its  property 
and  franchise  valuable,  and  the  corporation 
could  no  more  be  deprived  of  this  right  than 
the  rieht  of  operatinff  in  any  other  respect 
as  authorized  by  law.'^  The  salability  of  the 
property  right  in  Question  is  affected^  and 
Its  value  diminishea,  if  not  destroyed,  if  the 
■assignee  thereof  cannot  make  use  of  it  with- 
out the  consent  of  the  abutting  owners.  It 
therefore  follows  that  if  the  legislation  un- 
der consideration  on  its  face  attempts  to  pre- 
vent a  railroad  corporation  from  possessing 
the  right  to  contract  for  the  use  of  its  road 
-with  another  corporation,  from  conferring 
on  that  other  the  absolute  right  to  make 
such  use,  it  is  wholly  without  authority  and 
Toid,  and  for  that  reason  the  judgment  un- 
der review  is  right.  But  it  seems  to  us  very 
clear  that  the  legislature  has  made  no  such 
attempt;  for  there  is  no  statute  that  has  for 
its  purpose  the  cutting  down  of  railroad 
franchises  so  as  to  eliminate  therefrom  the 
element  conferred  by  the  statute  of  1839. 
Instead  of  S§  91  and  102  being  in  conflict 
with  9  78,  they  are  in  harmony  with  it,  and 
together  clearly  state  the  legislative  policy 
as  it  has  been  understood  from  the  beginning 
by  the  profession  and  the  courts.  They 
mark  out  the  methods  for  the  creation  of 
franchises,  and,  together  with  other  sections, 
measure  their  extent.  The  legislation  has 
relation  to  the  creation  of  surface  railroads, 
not  their  total  or  partial  destruction.  It 
points  out,  on  the  one  hand,  how,  if  at- all,  a 
franchise  to  operate  a  street-surface  railroad 
may  be  obtained.  One  of  the  necessary 
steps  is  the  obtaining  of  the  consent  of  the 
municipal  authorities;  another  is  that  the 
consent  of  a  majority  in  interest  of  the  abut- 
ting owners  shall  be  obtained,  but  if  it  can- 
not, then  the  consent  of  the  appellate  divi- 
sion may  be  obtained  in  its  stead,  when  the 
road  may  be  constructed  notwithstanding 
the  refusal  of  the  abutting  owners  to  con- 
sent. Other  sections  declare  the  rights  that 
are  thus  acquired,  which  together  are  called 
a  franchise,  and  among  those  sections  is  9 
78,  which  provides  that  one  of  the  rights 
thus  acquired  is  that  of  contracting  with  an- 
other corporation  to  lease  to  it  the  right  to 
use  its  road.  Thus,  somewhat  in  advance  of 
orderly  argument,  have  I  presented  my  de- 
ductions from  a  consideration  of  the  whole 
subject.  My  justification,  however,  is  in 
the  hope  that  thereby  the  purpose  of  the 
statutes  to  be  referred  to  may  be  more  read- 
ily appreciated. 

We  have  already  seen  that  9  78  of  the  rail- 
road law  continued  in  force  chapter  218  of 
the  Laws  of  1839.  Indeed,  we  are  all  agreed 
in  that  respecti  and  it  means  much;  K>r  it 
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points  out  that  it  has  been  the  public  policy 
m  this  state  for  a  period  of  nearly  sixty 
years  to  permit  railroad  corporations  to  con- 
tract with  other  railroad  corporations  for 
the  use  of  their  roads,  a  public  policy  unchal- 
lenged in  an^  direction  by  the  people,  either 
through  their  organic  law  or  through  stat- 
utory enactments,  unchallenged  directly  in 
any  case  by  the  courts,  and  cnallenged  indi- 
rectly but  once.  Upon  the  subject  of  the 
granting  of  similar  franchises  the  Constitu- 
tion has  been  the  subject  of  amendment,  and 
later  of  revision,  but  no  single  sentence  can 
be  pointed  out  that  indicates  a  purpose  of 
changing  the  established  public  policy  so  far 
as  it  authorizes  railroad  corporations  to  con- 
tract with  other  railroad  corporations  for 
the  use  of  their  roads.  This  §  78  of  the  rail- 
road law,  therefore,  rests  on  sure  foundation, 
and  is  buttressed  by  many  more  years  of  in- 
fluence in  railroad  construction  than  the  con- 
sent of  the  abutting  owners,  which  was  not 
deemed  necessaf^  in  this  state  prior  to  the 
^ear  1854.  This  assertion  may  seem  strange 
in  the  light  of  the  attempt  to  subordinate 
every  other  feature  of  the  railroad  law  to 
that  of  the  consent  of  the  abutting  owners; 
but  such  consent  has  net  been  for  a  very  long 
time  really  necessary;  and,  if  it  be  refused, 
tne  consent  of  the  appellate  division  may  be 
had  in  its  stead.  Let  us  now  look  at  the  leg- 
islation upon  the  subject  of  consents.  In 
the  early  history  of  the  statutes  the  consent 
of  local  authorities  and  property  owners  to 
the  construction  of  street-surface  railroads 
in  city  streets  was  not  required.  The  flrst 
appearance  of  legislation  upon  that  subject 
was  a  single  sentence  contained  in  subdivi- 
sion 5,  9  28,  chap.  140,  of  the  Laws  of  1860, 
reading  as  follows:  ''Nothing  in  this  act 
contained  shall  be  construed  to  authorize 
.  .  .  the  construction  of  any  railroad  not 
alieady  located  in,  upon,  or  across  any 
streets  in  any  city,  without  the  assent  of  the 
corporation  of  such  city."  This  subdivision 
was  amended  by  chapter  582  of  the  Laws  of 
1864;  but  the  sentence  quoted  was  not  af- 
fected, and  it  was  continued  in  the  general 
railroad  act  of  1 850  without  change  until  its 
re-enactment  in  §  91  of  the  railroad  law  of 
1890.  It  was  not  until  1854  that  the  legis- 
lature saw  fit  to  require,  as  a  condition  prece- 
dent to  the  construction  of  a  street-surface 
railroad  in  a  city,  the  consent  of  a  majority 
in  interest  of  the  owners  of  property  abut- 
ting upon  streets;  but  by  9  !»  chap.  140,  of 
the  Laws  of  1854  it  was  provided:  'The 
common  councils  of  the  several  cities  of  this 
state  shall  not,  hereafter,  permit  to  be  con- 
structed in  either  of  the  streets  or  avenues 
of  said  city  a  railroad  for  the  transnortation 
of  passengers,  which  commences  and  ends  in 
said  city,  without  the  consent  thereto  of  a 
majority  in  interest  of  the  owners  of  proper- 
ty upon  the  streets  in  which  said  railroad  is 
to  be  constructed  being  first  had  and  ob- 
tained." This  sentence  continued  in  force 
without  change  until  it  was  re-enacted  in  § 
91  of  the  raRroad  law  of  1890.  The  next 
general  legislation  upon  this  subject  was  9 
3,  chap.  252,  of  the  Laws  of  1884,  which  con- 
tinued in  force  without  amendment  until  its 
re-enactment   in   9  91  of  the   railroad  law. 
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Since  the  enactnient  of  the  general  railroad 
law,  §§90  and  91  have  been  amended  by  § 
91,  chap.  676,  Laws  1S92;  Laws  1893,  chap. 
434;  Laws  1895,  chaps.  545,  933;  and  by 
chapter  855,  Laws  1896.  A  refefence  to  the 
character  of  the  amendments  will  not  be 
serviceable,  but  such  portions  of  existing  fiS 
90  and  91  of  the  railroad  law  as  are  material 
to  the  present  discussion  read  as  follows : 

"Sec.  90.  Street  Surface  Railroad;  Gener- 
al Provision.  A  corporation  organized  for 
the  purpose  of  building  and  operating  or  ex- 
tending a  street  railroad,  or  any  of  its 
branches,  for  public  use  in  the  conveyance  of 
persons  and  property  in  cars  for  compensa- 
tion, upon  and  along  any  street,  avenue, 
road,  or  highway,  in  any  city,  town,  or  vil- 
lage, or  in  any  two  or  more  civil  divisions  of 
the  state,  must  comply  with  the  provisions 
of  this  article." 

"Sec.  91.  Consent  of  Property  Owners  and 
Municipal  Authorities.  Such  railroad  shall 
not  be  built,  extended,  or  Operated,  unless 
the  consent  in  writing,  acknowledged  as  are 
deeds  entitled  to  be  recorded,  of  the  owners 
of  one  half  in  value  of  the  property  bounded 
on,  and  also  the  consent  of  the  municipal 
authorities  having  control  of  that  portion  of 
a  street  or  highway  upon  which  it  is  pro- 
posed to  build  or  operate  such  railroad,  shall 
nave  been  first  obtained." 

We  have  thus  given  a  review  of  the  legis- 
lation in  this  state  as  to  the  necessity  of 
consents  of  local  authorities  and  property 
owners  to  the  construction,  maintenance,  or 
operation  of  street-surface  railroad  tracks 
in  streets.  It  is  evident  that  the  legisla- 
ture, from  the  beginning  to  the  end  of  this 
general  legislation,  has  never  intended  to  re- 
quire consents  of  local  authorities  or  proper- 
ty owners  to  the  operation  by  one  railroad 
company  of  it«  cars  over  the  tracks  of  an- 
other railroad  company  by  virtue  of  a  traffic 
contract  with  such  other  railroad  company, 
but  that  it  intended  to  require  such  consents 
only  to  the  construction,  maintenance,  or 
operation  of  new  railroad  tracks  constitut- 
ing either  main  lines,  branches,  or  exten- 
sions. Giving  to  the  phraseology  of  the  stat- 
utes its  ordinary  meaning,  we  have  a  per- 
fectly working  harmonious  system,  one  that 
accords,  notonly  with  the  professional  under- 
standing of  its  purpose,  but  with  the  history 
surrounding  the  development  of  the  different 
branches  of  the  law,  until  finally  they  were 
consolidated  into  one  general  act.  When  the 
legislature  incorporated  chapter  218,  Laws 
1839,  into  the  general  railroad  act,  and  pro- 
vided that  it  should  constitute  a  continuance 
of  that  chapter,  and  not  a  repeal  and  re-en- 
actment thereof,  it  made  it  perfectly  clear 
that  it  was  the  legislative  intent,  not  only 
that  such  a  right  should  thereafter  be  con- 
tinued to  all  railroad  corporations  created 
under  and  by  virtue  of  the  provisions  of  the 
general  law,  but  that  it  should  preserve  the 
statute  from  even  an  opportunity  of  contro- 
versy as  to  whether  it  was  in  violation  of  the 
spirit  of  the  Constitutional  Amendment  of 
1874.  Tliat  amendment  did  not,  as  we  have 
seen,  afl'cct  past  legislation,  and  therefore 
could  not  by  any  possibility  be  said  to  affect 
a  provision  of  law  upon  that  subject  that 
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should  be  continued  in  a  general  railroad 
law  instead  of  being  re-enacted.  So,  too,  it 
continued  the  legislation  upon  the  subject  of 
the  consents  of  the  municipalities,  and  also 
the  lefipslation  upon  the  subject  of  the  con- 
sent of  the  abutting  owner.  It  is  quite  evi- 
dent that  it  was  the  legislative  understand- 
ing that  these  several  enactments  were  in 
harmony  with  each  other  and  could  stand 
together,  and  there  really  does  not  seem  to 
be  any  room  for  questioning  it ;  but,  if  there 
were,  it  would  be  the  duty  of  the  courts  to 
harmonize  the  enactments.  No  such  effort, 
however,  is  needed.  By  the  general  railroad 
law,  in  order  to  acquire  the  right  to  con- 
struct, extend,  or  operate  a  railroad  upon  a 
public  s\f  eet  there  must  be  obtained — First, 
coneent  of  the  municipal  authorities;  sec- 
ond, consent  of  a  majority  in  interest  of  the 
abutting  owners^  or,  if  that  cannot  be  had, 
the  consent  of  the  appellate  division.  When 
these  consents  have  been  obtained,  and  the 
railroad  corporation  obtaining  them  has  in 
all  other  respects  complied  with  the  com- 
mands of  the  general  railroad  law,  it  ac- 
quires what  is  known  as  a  franchise,  and  one 
of  the  important  features  of  that  franchise 
consists  in  the  right  to  contract  with  another 
corporation  for  the  use  of  its  tracks,  which 
right  becomes  a  part  of  the  franchise.  Thus 
reading  together  the  several  sections  of  the 
railroad  law  (and  we  see  no  other  way  in 
which  they  can  possibly  be  read  except  by 
eliminating  al)soiutely  from  consideration 
the  oldest  and  most  firmly  grounded  of  all 
the  statutes  we  have  referred  to),  we  come 
necessarily  to  the  conclusion  that  the  court 
below  wns  right  in  holding  that  the  Atlantic 
Avenue  Railroad  Company,  when  it  acquired 
its  franchise,  secured  as  a  part  of  it  the  right 
to  contract  with  another  railroad  company  to 
use  its  tracks,  a  right  that  neither  the  mu- 
nicipality nor  the  abutting  owner  could  take 
away  or  impair. 

Already  our  consideration  of  the  general 
subject  has  proceeded  to  unreasonable  length, 
but  it  may  not  be  out  of  place  to  state  the 
point  of  divergence  resulting  in  such  totally 
different  views.  On  the  one  hand,  the  un- 
derlying idea  is  that,  in  order  to  run  over 
the  tracks  of  another  railroad,  a  railroad  cor- 
poration must  acquire  a  new  franchise  for 
that  particular  purpose,  which,  if  true, 
would  necessarily  require  the  consent  of  the 
municipality  and  the  abutting  owners; 
while,  on  the  other  hand,  it  is  that  such 
railroad  acquires  a  franchise  as  to  tftreets 
upon  which  it  constructs  its  railroad,  but 
its  right  to  use  the  tracks  of  the  other  rail- 
road it  gets  by  contract  with  the  corporation 
owning  the  franchise,  and  all  of  it,  which  in- 
cludes by  the  express  terms  of  the  statute 
the  right  to  make  a  contract  for  such  use. 
Let  us  stop  a  moment  to  see  what  is  involved 
in  the  claim  that  a  new  franchise  is  required 
to  operate  on  the  tracks  of  another  railroad. 
( 1 )  It  necessarily  denies  that  the  construct- 
ing railroad  obtained  by  its  franchise  all 
that  the  statute  provided  for.  (2)  It  as- 
sumes that  there  can  be  more  than  one  fran- 
chise over  the  same  right  of  way,  and  indeed 
as  many  franchisies  as  there  might  be  rail- 
road corporations  desiring  its  use.  (3)  That 
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the  right  to  confer  it  was  reserved  to  the 
abutting  owner,  notwithstanding  the  stat- 
ute positively  declared  it  should  pass  to  the 
constructing  railroad.  (4)  That  what  the 
statute  granted  was  not  an  absolute  right, 
but  something  which  might  ripen  into  one 
provided  the  necessary  consents  could  be  ob- 
tained, notwithstanding  the  absence  of  a  sen- 
tence, phrase,  or  word  suggesting  such  a  lim- 
itation. (5)  That  the  right  to  contract  for 
the  use  of  its  property  conferred  by  the  stat- 
ute upon  the  constructing  railroad  ie 
not  interfered  with  by  enjoinins  every 
other  railroad  corporation  from  making  use 
of  the  tracks,  although  a  contract  for  that 
purpose  be  obtained.  That  such  a  holding 
would  be  of  far-reaching  effect  no  one  can 
doubt.  That  it  would  confer  as  a  right  that 
which  at  present  is  but  a  shadow, 
and  deprive  others  of  rights  vested  as  firmly 
and  as  sacredly  as  any  of  the  rights  we  treas- 
urc'  and  enjoy,  there  can  be  no  doubt.  And 
where  is  to  be  found  the  basis  for  this  radi- 
cal change  in  the  well-understood  law  of  the 
state, — this  claim  that,  notwithstanding  the 
statute  invests  a  corporation  with  such  a 
right,  it  is  not  available,  because  §  01  of  the 
statute  provides  that  "a  street-surface  rail- 
road,' or  extensions,  or  branches  thereof, 
shall  not  be  built^  extended,  or  operated  un- 
less tlie  consent  m  writing  ...  of  the 
owners  of  one  half  in  value  of  the  "property" 
be  obtained  ?  The  words  "or  operate"  in  that 
sentence  are  seized  hold  of  to  the  exclusion 
of  all  the  other  portions  of  the  railroad  law, 
to  destroy  the  right  expressly  conferred  by 
another  section.  There  is  no  rule  of  con- 
struction which  will  permit  a  court  to  give 
these  words  such  an  effect.  The  history 
which  occasioned  the  incorporation  of  the 
words  *'or  operate"  does  not  suggest  that  it 
was  intendea  for  such  a  situation  as  we  have 
here  pre«wnted;  on  the  contrary,  it  is  well 
known  that  early  in  the  history  of  street- 
surface  railroad  building  it  was  quite  common 
to  construct  extensions  on  Sundays  or  legal 
holidays,  and  then  for  the  managers  to  say, 
"What  are  you  going  to  do  about  it?  You 
can*t  tear  up  our  trades,  and  you  can't  pre- 
vent us  from  using  what  is  our  own."  Hence 
&  mandate  of  the  Constitution,  and  a  stat- 
ute depriving  a  corporation  of  any  advan- 
tage by  reason  of  such  construction,  by  deny- 
ing to  it  the  right  to  operate  in  the  absence 
of  consents.  The  statutes,  considered  to- 
gether, as  we  have  already  pointed  out,  show 
that  it  was  intended  to  apply  to  the  creation 
of  new  franchises,  and  the  language  em- 
ployed 18  entirely  appropriate  to  that  end, 
and  as  thus  construed  it  is  in  harmony  with 
9  78.  Special  attention  is  called  to  $  102 
oi  the  railroad  law,  as  clearly  indicating 
the  legislative  understanding  of  the  sense  in 
which  the  words  used  by  it  were  employed. 
It  prohibits  a  street-surface  railroad  corpo- 
ration from  ''constructing,  extending,  or 
operating"  its  road  in  any  portion  of  a  street 
in  which  there  is  already  a  street-surface 
railroad,  without  the  consent  of  the  latter 
corporation,  but  authorizes  it  to  use  the 
tracks  of  the  other  street-surface  railroad  for 
a  certain  distance  upon  condemning  the 
right  to  do  so  by  proceedings  in  court.  A 
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franchise,  in  the  full  sense  of  that  term,  to 
operate  in  such  a  street,  cannot  be  obtained 
without  the  consent  of  the  other  corporation^ 
the  municipal  authorities  and  abutting  own- 
ers. But  somethinff  that  the  corporation 
has  can  be  obtained,  viz,,  the  right  to  run 
cars  over  its  tracks  in  that  street,  and  this 
by  condemnation  proceedings.  The  point  of 
view  from  which  it  is  possible  to  see  in  the 
words  "or  operate"  such  portentous  meaning 
as  to  cause  them  to  override  and  destroy 
rights  vested  by  virtue  of  the  command  of 
solemn  statutory  enactments  is  taken 
through  sympathy  for  the  abutting  owner. 
No  statute  has  ever,  in  terms,  conferred  upon 
him  an  absolute  right  to  prevent  the  opera- 
tion of  cars.  He  never  had  any  considera- 
tion in  the  premises  under  the  laws  of  this 
state  until  the  act  of  1854,  and  from  that  day 
to  this  his  refusal  to  consent  has  been  of  no 
avail  if,  in  the  jud^ent  of  the  appellate 
division,  the  public  interest  required  that  a 
railroad  should  be  constructed.  But  it  is 
said  that  the  language  of  the  statute  that 
was  intended  to  measure  out  just  the 
amount  of  consideration  that  should  be  paid 
to  him  does  not  do  so  in  fact,  because  the 
potency  of  the  words  "or  operate"  enables 
him  to  claim  as  a  right  that  he  can  prevent 
the  use  of  the  tracks  in  front  of  his  prem- 
ises by  a  new  railroad  under  a  contract  with 
the  old  railroad,  to  whose  construction  he 
had  consented.  In  no  judicial  opinion  reach- 
ing such  a  conclusion  have  the  provisions  of 
the  act  of  1839  (now  fi  78  of  the  railroad 
law)  received  consideration,  and  it  is  sub- 
mitted that  when  read  in  connection  with  the 
other  provisions  of  the  railroad  law,  as  it  is 
the  duty  of  the  court  to  do,  and  read  for  the 
purpose  of  ascertaining  the  true  intent  and 
meaning  of  the  several  provisions,  the  con- 
clusion must  be  reached  that  this  defendant 
has  the  right  to  use  the  tracks  on  the  block 
in  question  by  contract  with  the  Atlantic 
Avenue  Railroad  Company. 

TIte  judgment  should  be  affirmed,  with 
costs. 

Gray,  J.,  concurring: 

Although  I  was  not  present  when  the  Col- 
onial City  Traction  Case  was  decided  (153 
N.  Y.  540),  I  should  yield  a  loyal  obedience 
to  its  authority,  however  much  I  might  differ 
in  my  views  from  those  expressed  in  that 
decision,  if  I  thought  it  foreclosed  the  dis- 
cussion in  the  present  case.  But  I  think  it 
does  not  do  so,  and  that  the  question  of  the 
effect  of  the  act  of  1839  is  now  so  presented, 
under  the  facts,  as  to  enjoin  upon  us,  not  a 
nullification  of  what  was  decided  in  the  for- 
mer case,  but  a  consideration  of  whether  the 
right  possessed  by  a  street-railway  company 
to  contract  with  another  for  the  use  of  its 
track  has  been  abrogated.  The  former  case 
did  not,  necessarily,  involve  the  present  ques- 
tion. The  opinion  of  the  Chief  Judge  has 
pointed  out  the  distinction  between  the 
cases,  and  I  feel  myself  free  to  concur  with 
him  in  the  conclusions  which  he  has  reached. 


Bartlett  and  Martin,  JJ.,  concur  in  re- 
sult. 
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Vann,  J.,  disflenting: 

On  th6  25th  of  October,  1804,  the  plaintiff, 
an  abutting  owner  upon  Bergen  street,  in 
the  city  of  Brooklyn,  Drought  this  action  to 
restrain  the  defendant,  a  domestic  corpora- 
tion organized  under  the  general  railroad 
act  of  1890,  from  constructing,  operating,  or 
maintaining  a  surface  railronui  through  Ber- 
gen street  in  front  of  his  premises,  upon  the 
ground  that  it  had  not  obtained  the  consent 
of  the  property  owners  as  required  by  law. 
Upon  the  trial  it  appeared  that  on  the  19th 
of  June,  1894,.  the  defendant  received  the 
consent  of  the  local  authorities  of  said  city 
to  construct  and  operate  a  street  railroad 
through  several  streets,  including  one  block 
on  Bergen  street,  upon  condition  that  it 
should  comply  with  all  the  provisions  of  the 
railroad  law,  but  it  had  not  obtained  the  con- 
sent of  a  majority  of  the  property  owners  on 
said  block  or  of  the  appellate  division  of  the 
supreme  court  to  the  construction  or  opera- 
tion of  said  road  thereon.  The  Atlantic 
Avenue  K&ilroad  Company,  organized  in 
1872,  had  for  many  years  prior  to  the  com- 
mencement of  this  action  operated  a  double- 
track  street-surface  railroad  along  Bergen 
fltreet  in  front  of  the  premises  of  the  plain- 
tiff, who  owned  no  part  of  the  street.  On 
the  13th  of  October,  1894,  an  agreement  was 
entered  into  between  the  defendant  and  the 
Atlantic  Company,  which,  among  other 
thinffs,  provided  that  ''the  Nassau  Company, 
for  tiie  purpose  of  operating  its  railroad  on 
said  portion  of  Bergen  street  [being  the  part 
in  question],  mi^  use  the  tracks  and  wires 
of  the  Atlantic  Company  thereon,  and  may, 
upon  and  alon^  said  portion  of  Bergen  street, 
place  and  maintain  its  feed  wires  upon  the 
poles  of  the  Atlantic  Company,  and  shall 
pay  the  Atlantic  Company  a  proper  rental 
for  such  use  of  said  tracks,  wires  and  poles." 
After  the  commencement  of  this  action,  and 
on  the  2d  of  November,  1894,  a  second  agree- 
ment was  entered  into  between  said  compa- 
nies, which  provided  that  "the  cars  of  the 
Nassau  Company  may  be  moved  over  the 
tracks  of  the  Atlantic  Company  on  Bergen 
street  [through  the  block  in  question],  and 
the  Atlantic  Company  agrees  to  furnish  the 
power  to  move  the  said  cars  on  said  portion 
of  Bergen  street.  The  Nassau  Company 
agrees  to  pay  the  Atlantic  Company  annual- 
ly for  the  use  of  said  tracks  and  power  such 
sum  as  the  parties  hereto  may  hereafter 
agree  upon,  and,  if  thev  fail  to  so  agree,  the 
annual  compensation  shall  be  determined  as 
provided  in  §  102  of  the  railroad  law." 
The  action  was  tried  at  a  special  term  of 
the  supreme  court,  and  the  justice  presiding 
held  that  the  defendant,  under  "an  agree- 
ment" (not  specifying  which),  had  "the  le- 
gal right  to  operate  its  railroad  over  the 
tracks  of  the  Atlantic  Avenue  Railroad  Com- 
pany in  Bergen  street,  .  .  .  notwith- 
standing the  property  owners  upon  Bergen 
street  .  .  .  have  not  given  their  consent 
to  the  construction  and  operation  of  the  de- 
fendant's railroad;  that  the  proposed  opera- 
tion by  the  defendant  of  its  railroad  on  Ber- 
gen street  is  lawful,  and  that  the  plaintiff 
is  not  entitled  to  an  infunction  enjoining 
and    restraining    the   defendant  from  such 
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operation;  that  the  defendant,  nut  having 
the  consent  of  the  property  owners  on  Ber- 
gen street,  ...  is  not  entitled  to  con- 
struct a  railroad  thereon,"  and  judgment 
was  directed  accordingly,  without  costs  to 
either  party.  The  trial  court  thus  held  that 
the  consents  of  abutting  owners  were  not  re- 
quired for  the  operation  of  a  street  railroad, 
as  distinguished  from  the  construction  there- 
of, and  uie  general  term  affirmed  the  judg- 
ment, one  of  the  learned  justices  dissenting. 
There  is  no  dispute  as  to  the  facts,  and 
the  question  presented  for  us  to  determine  is 
whether  the  defendant  had  a  legal  ri^ht,  as 
against  the  plaintiff,  under  the  circum- 
stances stated,  to  operate  its  railroad  upon 
the  tracks  of  the  Atlantic  Avenue  Company 
through  that  portion  of  Bergen  street  pass- 
ing in  front  of  the  plaintiff's  premises.  The 
determination  of  this  question  requires  us 
to  consider  9  18  of  article  3  of  the  Consti- 
tution (Laws  1839,  chap.  218),  and  several 
sections  of  the  railroad  law.  Said  section 
of  the  Constitution  provides  that  "the  l^is- 
lature  shall  not  pass  a  private  or  local  bill 
in  any  of  the  following  cases."  Then  follow 
thirteen  specifications,  and  among  others 
this:  "Grantins^  to  any  corporation,  asso- 
ciation, or  individual,  the  ri^ht  to  lay  down 
railroad  tracks."  After  this  enumeration 
the  section  provides  that  "the  legislature 
shall  pass  general  laws  providing  for  the 
cases  enumerated  in  this  section,  and  for  all 
other  cases  which  in  its  judgment  may  be 
provided  for  by  general  laws.  But  no  law 
shall  authorize* the  construction  or  operation 
of  a  street  railroad  except  upon  the  condi- 
tion that  the  consent  of  the  owners  of  one 
half  in  value  of  the  property  bounded  on,  and 
the  consent  also  of  the  local  authorities  hav- 
ing control  of,  that  portion  of  a  street  or 
highway  upon  which  it  is  proposed  to  con- 
struct or  operate  such  railroaa,  be  first  ob- 
tained, or  in  case  the  consent  of  such  prop- 
erty owners  cannot  be  obtained,  the  appel- 
late division  of  the  supreme  court,  in  the 
department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint 
three  commissioners  who  shall  determine, 
after  a  hearing  of  all  parties  interested, 
whether  such  railroad  ought  to  be  construct- 
ed or  operated,  and  their  determination, 
confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners." 
Const,  art.  3,  §  18,  as  amended  in  1874  and 
continued  in  the  revision  of  1894.  The  stat- 
ure of  1839,  entitled  "An  Act  Authorizing 
Railroad  Companies  to  Contract  with  Each 
Other,"  provides  that  "it.  shall  be  lawful 
hereafter  for  any  railroad  corporation  to 
contract  witii  any  other  railroad  corporation 
for  the  use  of  their  respective  roads,  and 
thereafter  to  use  the  same  in  such  manner 
as  may  be  prescribed  in  such  contract." 
Laws  1839,  chap.  218.  While  this  act  was 
repealed  in  1890,  the  repealing  statute  pro- 
vided that  the  provisions  of  the  railroad  law, 
so  far  as  they  are  substantially  the  same  aa 
those  of  laws  previously  existing,  "shall  be 
construed  as  a  continuation  of  such  laws, 
modified  or  amended,  according  to  the  lan- 
guage employed  in  this  chapter  and  not  as 
new  enactments."    Laws  1890,  chap.  565,  I 
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182.  By  §  78  of  the  railroad  law,  the  pro- 
vision already  quoted  from  the  act  of  1839 
18  repeated  in  h<BO  verba.  Section  90  of  the 
railroad  law,  so  far  as  now  material,  is  as 
follows:  "The  provisions  of  this  article 
shall  apply  to  every  corporation  which  un- 
der the  provisions  thereof,  or  of  any  other 
law,  has  constructed  or  shall  construct  or 
operate,  or  has  been  or  shall  be  organized  to 
construct  or  operate,  a  street-surface  rail- 
road, or  any  extension  or  extensions,  branch 
or  branches  thereof,  for  public  use  in  the 
conveyance  of  persons  and  property  for  com- 
pensation, upon  and  along  any  street,  avenue, 
road,  or  highway,  in  any  city,  town,  or  vil- 
lage, or  in  any  two  or  moi%  civil  divisions  of 
the  state,  must  comply  with  the  provisions 
of  this  article."  Laws  1890,  chap.  565,  § 
90;  Laws  1893,  chap.  434,  §  90.  Section  91, 
the  next  in  order,  provides  that  "a  street- 
surface  railroad,  or  extensions  or  branches 
thereof,  shall  not  be  built,  extended,  or  oper- 
ated unless  the  consent  in  writing,  acknowl- 
edged or  proved  as  are  deeds  entitIed«to  be 
recorded,  of  the  owners  of  one  half  in  value 
of  the  property  bounded  on,  and  also  the  con- 
sent of  the  local  authorities  having  control 
of  that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  build  or  operate  such 
railroad,  shall  have  been  first  obtained."  The 
rest  of  said  sections  are  not  material  in  this 
controversy,  nor  are  the  amendments  passed 
in  1895  and  1896.  Laws  1895,  chap.  545; 
Laws  1896,  chap.  855.  Section  102  prohibits 
street-surface  railroad  corporations  from 
constructing,  extending,  or  operating  their 
roads  or  tracks  in  that  portion  of  any  street 
in  which  there  is  already  a  street-surface 
railroad  without  the  consent  of  the  corpo- 
ration owning  and  maintaining  the  same,  ex- 
cept that  any  street-surface  railroad  com- 
pany may  use  the  tracks  of  another  street- 
furface  railroad  company  for  a  certain  dis- 
tance, varying  with  the  population  of  the 
place  where  it  is  located,  upon  condemning 
the  right  to  do  so  by  proceedings  in  court. 
These  are  all  the  provisions  of  the  Consti- 
tution or  statutes  that  are  regarded  as  ma- 
terial to  the  determination  of  the  question 
before  us. 

The  act  of  1830  must  be  regarded  as  hav- 
ing been  continuously  in  force  from  the  date 
of  its  passage,  until  the  present  time,  for, 
although  that  statute  has  been  repealed  in 
form,  it  has  been  continued  in  fact  by  con- 
solidation with  many  others  in  the  compre- 
hensive act  now  known  as  the  ''Railroad 
Law."  The  etatute  of  1839,  in  connection 
with  the  constitutional  amendment  above 
quoted,  received  consideration  from  this 
court  in  People  v.  Brooklyn,  P,  d  O.  /.  R.  Co, 
89  N.  Y.  75,  where  it  was  held  that  said  act 
was  not  affected  by  the  constitutional  provi- 
sion, which  prohibits  future  legislation  only, 
without  reference  to  previously  existing 
laws.  In  no  other  respect  is  that  case  regard- 
ed as  analogous  to  the  one  before  us,  for  it 
was  an  action  brought  by  the  state  through 
its  attorney  general  to  restrain  the  defend- 
ant therein  from  running  its  cars  upon  Atlan- 
tic avenue  in  the  city  of  Brookl^.  There 
was  no  defendant  except  the  railroad  pro- 
ceeded against.  The  abutting  owners  were 
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not  parties,  and  their  rights  were  not  passed 
upon.  On  page  91  the  court  said:  '*It  is 
the  state  which  sues.  No  private  citizen  is 
seeking  to  vindicate  his  individual  rights. 
That  would  present  a  very  different  case 
from  ihe  one  oefore  us.  It  is  the  state,  rep- 
resenting the  whole  people,  which  seeks  to 
restrain  the  defendant  from  exercising  the 
right  which  the  state,  representing  the  whole 
people,  expressly  c(»ferred."  The  case  of 
People  V.  O'Brien,  111  N.  y.  1,  2  L.  R.  A.  255, 
was  also  brought  by  the  attorney  general, 
while  Bevcritlge  v.  New  York  Elev,  R,  Co, 
112  N.  Y.  1,  2  L.  R.  A.  648,  was  brought  by 
a  stockholder,  and  in  neither  were  the  rights 
of  abutting  o^oiers  involved.  The  act  of 
1839  was  doubtless  passed  with  reference  to 
steam  railroads  only,  as  no  other  kind  was 
then  in  existence.  It  is  questioned  whether, 
as  continued  in  force  by  fi  78  of  the  railroad 
law,  it  has  any  other  application,  for  it  is 
not  found  in  the  article  entitled  '* Street  Sur- 
face Railroads."  Assuming,  however,  that 
it  now  has  a  general  application,  the  ques- 
tion remains  whether  the  defendant,  by  vir- 
tue of  its  agreement  with  the  Atlantic  Ave- 
nue Ck)mpany,  can  run  its  cars  over  the 
tracks  of  the  latter  in  Bergen  street,  without 
the  consent  of  the  abutting  owners  or  the  ap- 
proval of  the  supreme  court.  As  stated  in 
another  form,  the  question  is  whether  the 
running  of  its  cars  through  its  own  operating 
agents,  by  means  of  the  power  furnished  by 
the  Atlantic  Company  on  the  tracks  of  the 
latter,  is  operating  its  road;  and,  if  so,  is 
such  operation  prohibited  by  Constitution  or 
statute,  except  on  compliance  with  the  con- 
ditions menticHied?  In  Colonial  City  Trao* 
tion  Co,  V.  Kingston  City  R.  Co.  153  N.  Y. 
540,  we  held  that  ''the  use  by  a  street-surface 
railroad  company  of  a  few  hundred  feet  of 
the  intervening  tracks  of  another  company, 
to  form  a  connection  between  the  main  por- 
tions of  its  own  track,  over  which  to  run  its 
own  cars  and  transport  its  own  passengers 
as  part  of  a  continuous  route,"  was  "an 
'operation'  of  its  road,  within  the  meaning 
of  the  provisions  of  the  Constitution  ( art. 
3,  9  18)  and  of  the  statute."  The  ques- 
tion there  presented  was  whether  the  uolo- 
nial  Company  could  condemn  the  right 
to  use  the  tracks  of  the  Kingston  Com- 
pany to  connect  main  portions  of  a  line 
to  be  operated  as  an  independent  rail- 
road without  first  obtaining  the  consent 
of  the  local  authorities  and  the  abutting 
owners.  That  case  is  therefore  analogous 
to  this,  to  the  extent  of  determining  what  is 
meant  by  the  phrase  "operating  a  railroad." 
In  discussing  that  question,  we  said:  "If  the 
appellant  shall  finally  succeed  in  acquiring 
the  right  to  run  its  cars  for  a  short  distance 
on  the  respondent's  tracks,  it  will  still  be 
operating  its  own  railroad,  not  that  of  an- 
other company,  over  that  part  of  its  route 
as  well  as  any  other.  It  clearly  would  not 
be  operating  the  respondent's  railroad,  but 
using  a  portion  of  the  tracks  of  the  respond- 
ent to  operate  its  own  railroad.  Two  differ- 
ent companies  cannot  operate  the  same  rail- 
road at  the  same  time,  although  both  may. 
use  the  same  track  in  part  to  operate  their  re- 
spective roads.    When  the  statute  provides 
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that  ''any  street-surface  railroad  oompaiiy 
may  use  the  tracks  of  another  street-surface 
railroad  company'  upon  certain  conditions, 
permission  to  'uite  the  tracks/  implies  use  for 
the  purpose  of  operating  its  cars  thereon. 
Mamfestly  no  other  use  is  intended.  A.  rail- 
road is  none  the  less  in  operation  between  two 
points  because  it  runs  its  cars  for  a  part  of 
the  way  over  the  tracks  of  another  road. 
When  a  railroad  corporation  acquires  the 
right  to  run  its  cars  over  a  street,  whether 
upon  its  own  track  or  that  of  another,  that 
right  becomes  a  part  of  the  railroad,  and  in 
exercising  that  right  the  corporation  oper- 
ates its  own  road.  The  operation  of  a  rail- 
road includes  the  running  of  cars,  and  when 
a  company  runs  its  own  cars,  receives  its 
own  passengers,  and  collects  its  own  fares 
over  a  continuous  route  of  4  miles,  and  all 
the  trackage  belongs  to  it  except  a  connect- 
ing link  of  a  few  hundred  feet  in  the  middle, 
which  it  acquires  the  right  to  use  through 
the  power  of  eminent  domain,  we  think  it  is 
to  be  regarded  as  operating  its  own  railroad 
over  the  entire  route,  within  the  meaning  of 
the  Constitution  and  the  statute.  The  pro- 
hibition is  in  the  disjunctive,  and  is  directed 
against  operation  the  same  as  it  is  against 
construction."  While  in  discussing  that 
case  language  was  used  not  applicable  there- 
to, because  it  was  a  case  of  condemnation, 
but  applicable  to  a  case  like  this  where  there 
is  a  consent  by  one  railroad  to  permit  an- 
other to  use  its  tracks,  still  the  language 
above  quoted  was  directly  applicable  and 
germane  to  the  case  then  in  hand.  Upon 
the  reargument  we  limited  the  effect  of  the 
decision  to  proceedings  in  invitum  to  acquire 
the  right  to  use  the  connecting  track  of  an- 
other company,  but  in  no  other  respect  did  we 
modify  our  previous  conclusion.  154  N.  Y. 
493.  There  is  no  difference  between  the  two 
cases  so  far  as  the  meaning  of  the  word  "op- 
eration" is  concerned,  except  that  in  this 
case  the  power  is  furnished  by  the  company 
owning  the  tracks,  while  in  that  <sa8e  it  was 
to  be  furnished  by  the  company  running  the 
cars.  I  think  the  decision  was  correct,  and 
that,  unless  it  is  distinctly  overruled  in  an 
essential  feature,  we  are  bound  to  hold  that 
the  defendant  under  its  agreement  with  the 
Atlantic  Avenue  Company  was  to  operate  its 
own  railroad  through  that  portion  of  Bergen 
street  in  question.  It  adopted  the  tracks  of 
that  company  as  its  own  for  the  purpose  of 
operating  its  railroad.  If  running  cars  is 
not  operating  a  railroad  it  is  difficult  to  un- 
derstand what  the  statute  means  by  "oper- 
ate" or  "operated."  As  it  was  not  to  operate 
the  Atlantic  Avenue  Railroad,  what  road 
could  it  operate  except  its  own  ?  The  courts 
below  have  held  that  a  street-surface  rail- 
road may  be  operated  upon  a  public  street 
without  the  consent  of  a  majority  of  the 
abutting  owners  or  of  the  supreme  court, 
notwithstanding  the  command  of  the  Consti- 
tution and  the  railroad  law.  As  we  said  in 
the  Kingston  Case,  "the  consent  required  is 
not  simply  to  the  laying  of  the  tracks,  but 
also  to  the  operation  of  the  road.  .  .  . 
An  abutting  owner  might  be  willing  to  per- 
mit one  company  to  operate  its  line  through 
the  street  in  front  of  his  property,  which 
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would  involye  the  passage  of  but  tbree  or 
four  cars  an  hour,  but  not  be  willing  that 
several  companies  should  have  that  privil^^, 
which  might  involve  the  passage  of  a  car 
every  two  minutes.  It  is  not  the  laying  of 
tracks,  but  the  running  of  cars,  that  consti- 
tutes the  chief  burden,  both  upon  the  street 
and  the  property  of  the  abutting  owners. 
Consent  to  the  burden  of  one  road  should, 
in  reason,  be  limited  to  liiat  road  with  what- 
ever increase  of  business  it  may  have,  but 
should  not  be  extended  to  as  many  roads  as 
can  crowd  their  cars  into  operation  upon  the 
street.  It  would  be  an  unreasonable  con- 
struction to  hold  that  this  is  what  the  public 
authorities  or  the  private  citizens  intend 
when  they  consent  to  the  building  and  opera- 
tion of  a  street  railroad.  Instead  of  an  ad- 
vantage to  the  public  or  to  those  owning 
property  on  the  street,  which  is  the  induce- 
ment to  obtain  consent,  it  might  result  in  a 
heavy  and  unexpected  burden  upon  both, 
without  any  power  to  prevent  it,  and  yet 
with  no  intention  to  consent  to  it.  It  would 
be  a  perversion  of  the  consent  given  by  ex- 
tending it  far  beyond  the  intention  of  the 
parties."  I  do  not  wish  to  retreat  from  the 
po&ition  thus  taken,  which  was  concurred  in 
by  every  member  of  the  court  who  took  part 
in  the  decision.  The  legislature  had  the 
power  to  prevent  railroad  companies  frcnn 
operating  their  roads  without  first  obtain- 
ing the  consents  of  the  abutting  owners,  for 
it  has  all  the  power  of  legislation  that  the 
people  can  grant  except  as  it  is  restrained 
by  the  Constitution,  which  contains  no  pro- 
hibition upon  the  subject.  Koch  v.  iiew 
York,  152  N.  Y.  72,  75.  The  legislature  ex- 
ercised that  power  in  the  very  act  under 
which  the  defendant  was  organized,  and  the 
restriction  was,  therefore,  a  part  of  the  char- 
ter which  gave  it  the  right  to  exist.  By  ac- 
cepting the  charter  it  became  bound  to  com- 
ply with  all  the  provisions  of  the  railroad 
law  applicable  to  corporations  of  its  class. 
The  prohibition  was  clear  and  distinct,  for 
$91  provides  that  a  street-surface  railroad 
"shall  not  be  built,  extended,  or  operated" 
without  the  required  consents.  The  opera- 
tion of  the  road  is  as  distinctly  forbidden  as 
the  building  or  extension  thereof.  It  is  im- 
possible to  separate  the  prohibition  from  any 
one  of  the  three  acts  of  building,  extending, 
or  operating  without  violence  to  the  lan- 
guage used.  If  a  railroad  cannot  be  built 
without  the  consents,  it  cannot  be  operated 
without  the  consents.  The  command  of  the 
statute  applies  with  the  same  force  to  the  one 
act  as  to  the  other.  We  have  no  power  by 
construction  to  strike  any  of  the  forbidden 
acts  from  the  statute,  but  it  is  our  duty  to 
give  equal  force  to  each.  A  forced  construc- 
tion weakens  respect  for  the  law  and  impairs 
the  confidence  of  the  public  in  the  courts. 

It  is.  however,  contended  that  the  right  of 
the  Atlantic  Avenue  Company  to  contract, 
under  the  act  of  1839,  for  the  use  of  its 
tracks  by  another  road,  was  a  property  right 
of  which  it  could  not  be  deprived  except  by 
the  power  of  eminent  domain  or  the  police 
power.  If  the  contract  had  been  made  be- 
tween the  two  roads  before  the  passage  of  the 
act  requiring  consents  as  a  condition  prece- 
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de&t  to  the  operation  of  the  defendant's  road, 
a  different  question  would  have  arisen,  as 
to  which  I  express  no  opinion.  In  this  case, 
however,  tlie  prohibition  was  in  force,  not 
only  before  the  traffic  agreement  was  made, 
but  before  the  defendant  was  in  existence, 
and  it  has  no  right  to  enter  into  the  af^ree- 
ment  without  complying  with  the  condition 
required  by  its  charter.  The  Atlantic  Ave- 
nue Company  is  not  a  party  to  this  action, 
and  its  rights  are  not  involved.  If  the  leff- 
islature  had  the  right  to  create  the  defend- 
ant, it  had  the  right  to  restrict  its  power  in 
any  way  that  it  saw  fit,  either  by  wholly  pre- 
venting it  from  making  certain  kinds  of  con- 
tracts, or  by  preventing  it  from  making  them 
except  upon  a  prescribed  condition.  A  cor- 
poration can  make  no  contract  whatever  ex- 
cept through  the  permission,  express  or  im- 
plied, of  the  legislature.  It  is  a  "mere  crea- 
ture of  law,"  and  has  no  powers  except 
those  conferred  by  statute,  either  specifically 
or  by  necessary  implication.  When  the  leg- 
-  islature  created  the  defendant  it  had  the 
right  to  prevent  it  from  operating  its  rail- 
road, under  a  traffic  agreement  or  otherwise, 
without  the  consent  of  the  abutting  owners 
or  the  procedure  in  court  authorized  in  lieu 
thereof. 

It  is  contended  that,  if  we  hold  that  a 
traffic  agreement  cannot  be  made  between 
two  surface-railroad  companies  so  that  one 
may  operate  its  railroad  over  the  tracks  of 
the  other  without  the  consent  of  the  abut- 
ting owners,  the  precedent  will  injure  the 
value  of  railroad  properties  as  well  as  the 
bonds  secured  by  mortgages  thereon  in  the 
hands  of  purchasers  in  good  faith.  The  ar- 
gument based  upon  inconvenience  does  not 
change  the  meaning  of  the  statute,  although 
in  a  case  of  doubtful  construction  it  is 
worthy  of  attention.  The  meaning  of  §  91 
of  the  railroad  law,  however,  is  not  doubtful, 
and,  if  the  managers  of  street-railroad  cor- 
porations have  misunderstood  or  disregarded 
it,  the  evil  should  be  at  once  arrested.  More- 
over, those  who  have  made  investments  in 
street  railroads  are  not  alone  to  be  consid- 
ered, but  the  Uiousands  of  abutting  owners 
whose  property  is  diminished  in  value  by 
the  constant  running  of  cars  before  their 
doors  are  also  entitled  to  consideration.  The 
oapital  invested  in  street  railroads  is  small 
when  compared  with  the  capital  invested  in 
homes  that  are  disturbed,  as  well  as  accom- 
modated, by  the  sreat  traffic  on  these  roads, 
the  rights  of  both  classes  of  investors  are  to 
be  considered,  but  it  is  for  the  legislature, 
under  the  Constitution,  to  so  regulate  their 
rights  as  to  do  the  most  good  with  the  least 
harm.  We  must  take  the  Hiw  ae  it  is  written, 
and,  as  we  require  obedience  from  others, 
must  obey  it  ourselves.  The  legislature  has 
not  left  the  railroads  In  the  hands  of  abut- 
ting owners,  but,  in  lieu  of  their  consent,  has 
Srovided  a  reasonable  substitute  through  ju- 
icial  proceedings,  and  it  is  safe  to  assume 
that  the  railroad  companies  are  quite  as  ca- 
pable of  taking  care  of  themselves  as  the 
abutting  owners.  It  is  our  province  to  de- 
clare the  law,  and  I  think  we  should  dis- 
charge that  duty  in  this  case  by  holding 
that  the  railroad  law  prohibits  tne  defend- 
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ant  from  operating  its  road  upon  the  tracks 
01  another  company,  through  a  public  street, 
without  first  obtaining  the  consents  required 
by  that  act.  The  judgment  should  be  re- 
versed and  a  new  trial  granted^  with  oosta 
to  abide  the  event. 


PEOPLE  of  the  State  of  New  York,  Respt, 

V. 

Frank  DUNN,  Appi. 

UGT  N.  Y.  628.) 

1«  Tbe  eoBstitiitioiial  rivlit  of  trial  by 
Jiir>-  In  not  violated  by  a  statate  provid- 
ing that  a  Jury  in  a  criminal  case  shall  be  ae-' 
lected  from  a  special  list  made  from  the  gen- 
eral list  by  a  jury  commissioner. 

8.  Dae  process  of  lavr  !■  not  dented  by 
requiring  the  Jury  In  a  criminal  case  to  be  com- 
posed  of  persons  taken  from  the  body  selected 
by  a  special  commissioner  of  Jurors  from  the 
general  list. 

8.  Jadlelnl  powers  are  not  delegated 
to  a  speelal  Jury  contmlssioner  provid- 
ing that  be  shall  eliminate  from  the  jury  Hat 
persons  declared  by  law  to  be  unfit  or  dis- 
qualified to  sit  In  criminal  cases,  and  thus 
prepare  a  list  from  which  a  panel  of  fit  and 
impartial  Jurors  may  be  chosen. 

4.  It  Is  not  an  unconstitutional  dis- 
crimination avainst  persons  who  are 
to  be  tried  in  a  criminal  branch  of  the  court 
to  require  them  to  be  tried  by  Jurors  taken  , 
from  the  liody  of  the  county  whose  general 
qualiflcatlons  have  been  more  particularly  as- 
certained by  a  special  Jury  commissioner,  but 
who  are  still  subject  to  judicial  Inquiry  as  to 
their  qualiflcatlons  and  impartiality  as  In  the 
case  of  an  ordinary  panel. 

5.  The  riirbt  to  appeal  from  the  rat*  ' 
ingu  of  the  trial  court  upon  challenges 
to  jurors  is  entirely  within  the  legislative 
Judgment. 

6.  A  statute  providing  for  special 
Juries  in  each  county  havlQg  a  population 
of  600.000  or  more  is  a  general,  and  not  a 
local,  act. 

(January  10,  1899.) 

APPEAL  by  defendant  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  First  Department,  granting  a  motion 
for  a  special  jury  to  try  an  indictment 
against  defendant  for  the  crime  of  murder. 
Affirmed, 

Statement  by  Gray,  J.; 

The  defendant  was  charged  with  the  crime 
of  murder  in  the  first  degree,  and,  upon  be- 
ing arraigned,  pleaded  not  guilty.  Thereafter 
the  people  applied  for  a  special  jury  to  try 
the  issue,  unaer  the  provisions  of  chapter  378 
of  the  Laws  of  1896.  The  application  was 
granted  by  the  appellate  division  of  the  su- 
preme court  in  the  first  department.  Leave 
to  appeal  to  this  court  was  then  granted,  up- 
on the  ground  that  a  question  of  law  was  pre- 
sented which  ought  to  be  here  reviewed,  and 

Note. — As  to  the  conetitutionallty  of  a 
struclc  Jury,  see  also  Lommen  v.  Minneapolis 
Gaslight  Co.  (Minn.)  83  L.  R.  A  487. 
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the  foUowing  question  was  certified,  to  wit: 
"la  the  act  ot  the  legislature  embodied  in 
chapter  378  of  the  Laws  of  1896,  providing 
for  a  special  jury  in  criminal  actions  in  cer- 
tain cases^  a  valid  and  constitutional  exer- 
cise of  legislative  power?"  The  title  of  the  act 
is  as  follows :  "An  Act  Providing  for  a  Spe- 
cial Jury  in  Criminal  Cases  in  Each  County 
of  the  State  Having  a  Certain  Population  and 
for  the  Mode  of  Selecting  and  Procuring  Such 
Special  Juries;  also  Creating  a  Special  Jury 
Commissioner  for  Each  of  Such  Counties  and 
Kegulating  and  Prescribing  His  Duties."  The 
first  six  sections  of  the  act  provide,  with  re- 
spect to  the  manner  of  appointment  of  spe- 
cial jury  commissioners,  **for  each  county  of 
the  state  having  a  population  of  500,000  or 
more,"  their  terms  of  office,  compensation, 
etc.,  and  that  they  shall  be  furnished  by  the 
commissioners  of  jurors  of  the  counties  with 
lists  of  persons  liable  to  serve  as  trial  jurors, 
from  which  to  select  special  jurors,  as  the 
justices  of  the  appellate  division  shall  direct, 
etc  Section  7  prescribes  the  qualifications 
for  each  special  juror,  namely:  He  must  be: 
"  ( 1 )  A  male  citizen  of  the  United  States  of 
at  least  ten  years'  standing,  and  a  resident 
of  the  county.  (2)  Not  less  than  thirty  nor 
more  than  seventy  years  of  age.  (3)  In  pos- 
session of  his  natural  faculties,  and  not  in- 
firm. (4)  Free  from  all  legal  exceptions; 
of  good  character;  of  approv^  integrity;  in- 
telligent; of  sound  judgment;  able  to  read 
and  write  the  English  language  understand- 
iiigly;  And  well  informed;  and  he  shall  have 
an  adequate  knowledge  of  the  duties  of  a  ju- 
ror." Section  8  provides  that  the  commis- 
sioner shall  not  select  as  a  special  juror  any 
person  by  law  disqualified  or  exempt  from 
service  as  a  trial  juror;  nor  one  who  has 
been  convicted  of  a  criminal  ofiTense,  or  found 
f^uilty  of  fraud  or  other  misconduct,  by  the 
judgment  of  any  civil  court;  nor  one  whose 
conscientious  opinions  are  opposed  to  the 
death  penaltv;  nor  one  who  doubts  his  abil- 
ity to  reude?  an  impartial  verdict,  unin- 
fluenced by  newspaper  reading  or  hearsay; 
nor  one  whose  opinions  would  prevent  his 
finding  a  verdict  of  guilty  upon  circumstan- 
tial evidence;  nor  one  whose  prejudice 
against  a  law  of  the  state  would  preclude  his 
finding  a  defendant  guilty  of  violating  such 
law;  nor  qne  whose  prejudice  against  any 
particular  defense  would  prevent  his  giving 
a  fair  and  impartial  trial  upon  its  merits; 
nor  one  who  avows  that  he  cannot  in  all  cases 
give  to  a  defendant  who  fails  to  testi^  as  a 
witness  in  his  own  behalf  the  full  benefit  of 
the  statutory  provision  that  no  presumption 
is  thereby  created  against  him.  Section  9 
empowers  the  commissioner  with  respect  to 
inquiries  and  examinations  into  the  quali- 
fications of  special  jurors,  etc.  Sections  10, 
11,  and  12  provide  for  the  keeping  of  a  list 
of  the  jurors  selected,  for  the  preparation  of 
suitable  ballots,  and  for  the  exemption  of 
special  jurors  from  service  as  ordinary  ju- 
rors, etc.  Section  13  provides  that  either 
the  district  attorney  or  the  defendant  may 
apply  to  the  appellate  division  for  a  special 
jury,  where  it  is  made  to  appear  "that  a  fair 
and  impartial  trial  of  sucn  issue  cannot  be 
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had  without  a  special  jury,  or  that  the  im- 
portance or  intricacy  of  the  ease  requirea 
such  jury,  or  that  the  subject-matter  of  the 
indictment  has  been  so  widely  disseminated 
or  commented  upon  by  the  press  or  otherwise 
as  to  induce  the  belief  that  an  ordinary  jui'y 
cannot,  without  delay  and  difficulty,  be  oh- 
t&ined  to  try  such  issue,  or  that  for  anjr  other 
reason  the  due,  efficient  and  impartial  ad- 
ministration of  justice  in  the  particular  case 
requires  that  the  trial  of  such  issue  be  had 
b;  a  special  jury."  The  other  sections  of  the 
act  are  unnecessary  to  be  referred  to  par- 
ticularly, as  they  relate  to  the  machinery  for 
the  drawing  of  special  jurors  and  for  the 
formation  of  a  special  jury,  except  that  9  1^ 
provides  that  the  rulings  of  the  trial  court 
m  admitting  or  excluding  evidence  upon  the 
trial  of  any  challenge  for  actual  bias  shall 
be  final. 

MessTB,  David  Mitohell  and  Otto  A» 
Rosalsky,  for  appellant: 

Everyone  has  a  right  to  demand  that  he  be 
governed  by  general  rules,  and  a  special  stat- 
ute which  without  his  consent  singles  his  case 
out  as  one  to  be  regulated  bv  a  different  law 
from  that  which  is  applied  in  all  similar 
cases  would  not  be  a  legitimate  legislation, 
but  would  be  such  an  arbitrary  mandate  as 
is  not  within  the  province  of  free  govern- 
ments. 

Cooley,  Const.  Lim.  p.  483 ;  Taylor  v.  Por^ 
ter,  4  Hill,  140,  40  Am.  Dec.  274;  White  v. 
Whitef  5  Barb.  474;  Qreen  v.  Shumway,  3d 
N.  Y.  426. 

The  act  is  in  violation  of  the  right  of  k'ial 
by  jury. 

State. V.  McClear,  11  Nev.  39. 

The  act  delegates  to  the  special  Jury 
commissioners  judicial  powers  which  the 
Constitution  has  vested  in  the  courts. 

Cooley,  Const.  Lim.  p.  504;  People,  Akin,  v. 
Kipley,  171  111.  44^  41  L.  R.  A.  775;  Roberta, 
V.  State,  30  App.  Div.  106;  Miller  v.  Alexan- 
der, 122  N.  C.  718;  Re  Dwnford  (Kan.  App.) 
63  Pac.  92;  People,  Tyroler,  v.  Warden  of 
City  PrUon,  157  N.  Y.  116. 

The  act  is  in  violation  of  the  provisions 
against  local  or  private  bills  being  passed  by 
the  legislature. 

People  V.  Petrea,  92  N.  Y.  128;  Re  Eenne- 
berger,  155  N.  Y.  420,  42  L.  R.  A.  132;  Hen-^ 
deraon  v.  Ifew  York,  92  U.  S.  259  23  L.  ed» 
543;  Morgan* a  L,  d  T,  R.  d  8.  8.  Co.  v.  Lo%i- 
iaiana  Bd.  of  H.  118  U.  S.  455,  30  L.  ed.  237. 

The  act  is  in  violation  of  the  constitution- 
al provisions  for  equality  of  privileges  and 
e^ual  protection  under  the  law,  and  an  act 
discriminating  against  individuals. 

Middleton  v.  MiddUton„  54  N.  J.  Eq.  692, 
36  L.  K.  A.  221 ;  Cooley,  Const.  Lim.  5th  ed. 
p.  391;  Ho  Ah  Kow  v.  Nunan,  5  Bawy.  552; 
State,  Bramley,  v.  Norton,  5  Ohio  N.  P. 
183;  Barnea  v.  People,  Moloney,  168  111.  424; 
State  V.  Gardner,  58  Ohio  St  599,  41  L.  R. 
A.  689. 

To  be  deprived  of  a  juror  who  is  competent 
impairs  a  substantial  right  of  a  defendant. 

Hildreth  v.  Troy,  101  N.  Y.  234,  64  Am. 
Rep.  686;  Peopls  v.  MoQuade,  110  N.  Y.  284, 
1  L.  R.  A.  273 ;  People  v.  Caaey,  96  N.  Y.  115. 
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Messrs,  Asa  Bird  Gardiner  and 
Cliarles  E.  lie  Barbler,  for  respondent: 

The  act  in  question  is  not  unconstitution- 
al. 

No  right  of  the  defendant  has  been  invad- 
ed. 

The  provision  of  the  United  States  Consti- 
tution, that  "the  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury;  and 
such  trial  shall  be  held  in  the  state  where 
the  said  crimes  shall  have  been  committed" 
(U.  S.  Const,  art.  3,  %  2,  subd.  3) ;  and  the 

Srovisions  of  the  Constitution  of  the  state  of 
lew  York  that  "the  trial  by  jury  in  all  cases 
in  which  it  has  been  heretofore  used,  shall 
remain  inviolate  forever"  (N.  T.  Const,  art. 
1,  I  2), — provide  for  a  common-law  jury  of 
twelve  men. 

8tok€8  V.  People,  53  N.  Y.  164, 13  Am.  Rep. 
402;  Walter  v.  People,  32  N.  Y.  147  ;Cancetni 
V.  People,  18  N.  Y.  128;  Wynehamer  v.  Peo- 
ple, 13  N.  Y.  878;  United  States  v.  Shive, 
Baldw.  610;  United  States  v.  Morris,  1  Curt. 
C.  C.  23;  United  States  v.  Battiste,  2  Sumn. 
240. 

The  legislature  may  constitutionally  change 
the  law  aa  to  the  mode  of  procuring  and  em- 
paneling a  jury. 

Lommen  v.  Minneapolis  Qaslight  Co.  65 
Minn.  190,  33  L.  R.  A.  437;  Cooley, 
Const*  Law,  chap.  7,  p.  440;  Perry  v. 
State,  9  Wis.  20;  Proffatt,  Trial  by  Jury, 
§  106;  Stokes  v.  People,  53  N.  Y.  104, 13  Am. 
Rep.  492;  Walter  v.  People,  32  N.  Y.  159; 
Gardiner  v.  People,  6  Park.  Crim.  Rep.  193. 
'  Irregularity  even  in  the  drawing  of  petit 
jurors  is  not  ground  for  reversing  a  convic- 
tion, unless  it  appears  that  it  operated  to  the 
prejudice  or  injury  of  the  defendant. 

Friery  v.  People,  2  Keyes,  425;  Ferris  ▼. 
People,  35  N.  Y.  125. 

Under  the  provisions  of  the  Constitution, 
there  was  nothing,  nor  is  there  to-day  any- 
thing, to  prevent  the  selection  of  a  jury  to 
try  a  man  charged  with  a  crime  according  to 
the  methods  in  selecting  an  ordinary  struck 
jury,  providing  only  that  the  three  requi- 
site of  impartiality,  indifference  as  between 
the  parties,  and  an  unanimous  agreement  be- 
tween the  jury,  is  preserved,  t^eUier  with 
the  requisite  number. 

The  provisions  of  this  law  do  not  conflict 
with  the  provisions  of  the  United  States  and 
state  Constitutions,  that  no  person  shall  be 
deprived  of  his  life,  liberty,  or  property  with- 
out due  process  of  law,  for  uiat  provision 
does  not  even  guarantee  th^  right  of  trial 
by  jury. 

Wynehamer  v.  People,  18  N.  Y.  378;  -Re 
McAdam,  27  N.  Y,  8.  R.  353 ;  Happy  v.  Mosh^ 
er,  48  K.  Y.  313;  People,  Witherbee,  y.  Essew 
County  Supers,  70  N.  Y.  228;  Be  Curry,  25 
Hun,  321. 

The  act  In  question  Is  a  general  law  and 
not  in  conflict  with  Constitution,  art.  1,  §§ 
2-6,  art.  3,  §  18. 

Re  New  York  Blev.  R.  Co.  70  N.  Y.  327 ; 
Re  Church,  92  N.  Y.  1;  People,  New  York 
Electric  Lines  Co.,  v.  Squire,  107  N.  Y.  593; 
Ferguson  v.  Ross,  126  N.  Y.  459 ;  Sun  Print- 
ing A  Pub.  Asso.  V.  New  York,  8  App.  Div. 
230,  Affirmed  152  N.  Y.  257,  37  L.  R.  A.  788. 
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The  duty  of  the  commissioner  is  in  the 
main  ministerial. 

People  V.  Petrea,  92  N.  Y.  140;  Lommen  v. 
Minneapolis  Oaslight  Co.  65  Minn.  196,  33 
L.  R.  A.  437 ;  Hayes  v.  Missouri,  120  U.  S.  68, 
30  L.  ed.  578. 

The  right  of  appeal  is  not  guaranteed  by 
the  Constitution.  That  is  a  matter  entirely 
within  the  legislative  judgment. 

Ex  parte  McCardle,  7  Wall.  506,  19  L.  ed. 
264;  Baltinwre  d  P.  R.  Co.  v.  Grant,  98  U. 
S.  398,  25  L.  ed.  231;  Grover  v.  Coon,  1  N. 
Y.  536;  Vrovetio  v.  Atlantic  Ave.  R.  Co.  150 
N.  Y.  225. 

Special  juries  were  known  to  the  common 
law  from  earliest  times. 

Forsyth,  Trial  by  Jury,  143 ;  King  v.  Ed' 
monds,  4  Barn.  &  Aid.  477;  Rot.  Pari.  V. 
213. 

The  special  jury  list  was  made  from  the 
ordinary  jurors'  book,  and  from  among  those 
described  in  that  book  as  esquires,  or  as  per- 
sons of  higher  degree,  or  as  oankers  or  mer- 
chants. 

Rule  in  Trinity  Term,  8  Wm.  III.  6'  Geo. 

IV.  chap.  50. 

In  some  of  the  states  juries  are  selected 
from  the  tax  lists. 

United  States  v.  Collins,  I  Woods,  C.  C. 
499. 

Struck  juries,  which  are  special  juries  se- 
lected in  a  particular  way,  have  been  known 
from  early  days  in  English  law. 

Fotoler  v.  State,  58  N.  J.  L.  423,  69  N.  J. 
L.  585 ;  Moschell  v.  State,  53  N.  J.  L.  505 ; 
United  States  v.  Loughery,  13  Blatchf.  267 ; 
United  States  v.  Shackleford,  18  How.  588, 
15  L.  ed.  495;  United  States  v.  Stowell,  2 
Curt.  C.  C.  153;  United  States  v.  Woodruff, 
4  McLean,  105. 

Even  the  number  of  peremptory  challenges 
allowed  in  capital  cases  in  the  different 
states  has  always  been  subject  to  the  legis- 
lative will. 

Rapalje,  Crim.  Proc.  8  185;  Walter  v.  Peo- 
pie,  32  N.  Y.  147;  Archbold,  drim.  PI.  7th 
ed. :  1  Waterman,  p.  560 ;  12  Am.  &  Eng.  Enc. 
Law,  p.  346;  12  Enc.  PI.  &  Pr.  478;  Moschell 

V.  State,  53  N.  J.  L.  505,  54  N.  J.  L.  390. 
The  number  of  peremptory  challenges  is 

a  matter  of  legislative  discretion,  and  may 
vary  according  to  the  Constitution  of  differ- 
ent communities,  and  the  difficulties  in  each 
of  securing  intelligent  and  inipartial  jurors. 
Hayes  v.  Missouri,  120  U.  S.  68,  30  L.  ed. 
678. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

I  think  that  the  Question  which  has  been 
certified  to  us  should  be  answered  in  the  af- 
firmative and,  were  it  not  for  the  general  in- 
terest and  the  importance  whidi  it  possesses, 
we  might  well  leave  the  discussion  with  the 
opinion  as  delivered  at  the  appellate  divi- 
sion. It  must  be  perfectly  apparent  that  the 
act  has  but  the  one  direct  object,  of  facilitat- 
ing the  administration  of  justice  in  criminal 
cafles,  by  providing  for  the  imj^anelin^  of  a 
fair,  competent,  and  impartial  jurv,  without 
the  difficulty  and  delay  with  which  the  pro- 
cedure is  so  frequently  attended.  If  it  can 
be  upheld  as  a  valid  exercise  of  the  legisla- 
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tiy«  power,  it  will  confer  no  inconsiderable 
boon  upon  the  community, — a  consideration 
which  comes  somewhat  to  the  aid  of  the  rule 
that  every  intendment  shall  be  in  favor  of 
the  constitutionality  of  legislative  enact- 
ments. 

The  appellant  objects  to  this  act  as  beins 
unconstitutional  and  invalid  upon  several 
grounds.  He  charges  that  it  is  violative  of 
the  right  of  trial  by  jur^;  that  it  creates  two 
classes  of  jurors  and  discriminates  unequal- 
ly; that  it  delegates  judicial  powers  to  the 
special  jury  commissioner  to  determine  the 
qualifications  of  jurors;  that  it  takes  away 
the  right  of  appeal  from  the  rulinc  of  the 
court  on  a  challenge  to  the  special  juror; 
and  that  it  violated  the  constitutional  provi- 
sion against  the  passage  of  private  and  local 
bills. 

Is  the  statute  violative  of  the  right  of  trial 
by  jury,  as  secured  by  the  Constitution  of 
the  state?  That  instrument  provides  that 
"the  trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  inviolate 
forever."  Article  1,  S  2.  This  provision^  as 
well  as  that  which  secures  a  person  against 
deprivation  of  life,  liberty,  or  property  with- 
out "due  process  of  law"  (M.  §  6),  were  im- 
posed by  the  people  as  restraints  upon  the 
power  of  the  legislature.  The  guaranty  of 
the  trial  by  jury  is  substantially  the  same  as 
it  stood  in  the  original  Constitution,  and  its 
insertion  simply  preserved  the  right  as  it 
had  been  exercised  before  the  adoption  of 
the  organic  law  of  the  state.  This  act  does 
not  appear,  upon  its  face,  to  be  violative  of 
any  constitutional  provision ;  but,  upon  look- 
ing back  of  the  ad(^tion  of  a  Constitution 
and  into  the  usages  of  the  English  people 
under  the  common  law,  do  we  find  anything 
which  would  lead  us  to  the  belief  that  the 
creation  of  a  system  of  special  juries  for  the 
trial  of  causes  is  subversive  of  personal  and 
inalienable  rights  T  I  find  nothing,  and  we 
are  certainly  able  to  point  out  that  special 
juries  were  known  to  the  common  law  from 
early  times.  The  institution  of  trial  by  jury 
is  entitled  to  all  the  reverence  which  a  cus- 
tom deserves  that  is  so  historically  inter- 
woven with  the  growth  and  development  of 
the  rights  of  the  English  people.  But  it 
should  be  no  superstitious  reverence  warp- 
ing and  prejudicing  our  inquiry  into  Uie  true 
significance  and  extent  of  the  custom  which 
has  become  a  constitutional  right.  The  sys- 
tem of  trial  b}r  jury  had  its  origin,  through 
many  sources,  in  the  early  institutions  of  the 
English  people,  and  the  provision  in  Magna 
Cbarta  that  no  man  should  be  deprived  of 
his  life,  liberty,  x)r  property,  or  be  con- 
demned, "but  by  lawful  judgment  of  his 
peers,"  has  been  generally  credited  with  es- 
tablishing, or  defining,  the  right  of  trial  by 
jury.  The  correctness  of  this  belief  is  some- 
what open  to  doubt,  inasmuch  as  the  provi- 
sion more  probably  referred  to  the  existing 
custom  of  a  trial  by  peers.  3  Reeves,  Eng. 
T^aw,  247;  Forsyth,  Jury  Trial,  108.  In 
Reeves*s  work  it  is  said  that  trial  by  jury 
was  not  then  known.  But,  however  that  may 
be,  it  did  guarantee  a  procedure  in  trials, 
from  which,  it  is  generally  agreed,  eventually 
sprang  the  modern  jury  system  as  practised 
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under  the  common  law  of  England.  That 
the  jury  should  be  composed  of  twelve  persona 
was  due  to  the  fact  that  twelve  was  a  favor- 
ite number  in  the  earliest  times  for  various 
kinds  of  l^al  ceremonies  or  functions,  and, 
for  its  great  antiquity,  was  held  in  reverence. 
1  Reeves,  Eng.  Law,  84  ei  seq.  It  is  not  with- 
out interest  to  observe  that  in  the  earlier 
times  the  jurors  were  witnesses,  who  pro- 
nounced upon  their  knowledge  of  tiie  facts, 
and  it  was  not  until  the  times  of  Edward 
VI.  and  Queen  Mary  that  the  old  procedure 
was  softened  by  the  selection  of  jurors  dis- 
passionate and  indifferent  between  the  par- 
ties, before  whom  witnesses  were  callea  to 
inform  their  consciences.  1  Reeves,  Eng. 
Law  271.  That  special  juries  were  known 
to  tne  common  law  is  shown  in  Forsvth's 
work  on  Trial  by  Jury  (p.  173)  and  an 
instance  is  eited,  m  1450  (29  Hen.  VI.) ,  of  "a 
petition  for  a  special  jury;  that  is,  jurors 
'who  dwell  within  the  shire,  and  have  lands 
and  tenements  to  the  yearly  value  of  xx£,' 
to  try  a  plea  which  it  was  supposed  might 
be  pleaded  in  abatement  on  a  bill  of  apjMal 
of  murder."  In  King  v.  Edmanda,  4  Barn.  & 
Aid.  471,  which  was  a  criminal  case  tried  be- 
fore a  special  jury,  it  was  observed  of  special 
juries  by  Chief  Justice  Abbott  that  it  had 
not  ^'hitherto  been  ascerteined  at  what  time 
the  practice  of  appointing  special  juries  for 
trials  at  nisi  prius  first  b^an,"  and  that  it 
was  "introduced  for  the  better  administra- 
tion of  justice,  and  for  securing  the  nomina- 
tion of  jurors  duly  qualified  in  all  respects 
for  their  important  office.  It  certainly  pre> 
vailed  long  before  the  stat.  8  Geo.  II.  chap! 
25.  and  was  recognized  and  declared  by  that 
stetute,  which  refers  to  the  former  practice." 
See  also  Thomp.  &  M.  Juries,  §  12.  Under  the 
provisions  of  6  Geo.  IV.  chap.  50,  the  special 
jurors'  list  was  made  from  the  ordinary  ju- 
rors' book,  and  from  among  those  described  in 
that  book  "as  esquires,  or  as  persons  of  higher 
degree,  or  as  bankers  or  merehante."  T%ere 
were  stetutes  which,  in  the  reigns  of  Henry 
VIII.  and  of  Philip  and  Mary,  authorized  the 
impaneling  of  bystanders,  if  a  sufficient  num- 
ber of  jurors  returned  by  the  sheriff  did  not 
appear,  and  such  a  practice  was  very  early 
authorized  in  the  United  Stetes  oourtt.  See 
U.  S.  Rev.  Stet  Sfi  804,  805. 

From  this  brief  inquiry,  we  would  seem  to 
be  justified  in  saying  tnat  special,  as  well 
as  struck,  juries  were  resorted  to  at  common 
law,  and  that  the  mode  of  selection  of  jurors 
was  a  matter  for  legislation. 

It  is  to  be  of^rved  that  our  Constitution 
does  not  secure  to  the  defendant  any  particu- 
lar mode  of  jury  trial,  nor  any  particular 
method  of  jury  selection.  It  secures,  simply, 
the  right  to  a  trial*  by  a  common-law  jury  of 
twelve  men.  Wj/nehamer  v.  People,  13  N.  Y. 
378,  458.  Judge  Cooley,  in' his  work  on  Con- 
stitutional Law,  3d  ed.  p.  321,  says:  "By 
'jury'  in  the  Constitution  is  meant  a  eom- 
nion-law  jury.  This  is  a  tribunal  of  twelve 
persons,  impartially  selected  for  the  purposes 
of  the  trial,  in  accordance  with  rules  of  law 
previously  esteblished."  In  Btokea  v.  Peo- 
ple, .53  N.  Y.  164,  173.  13  Am.  Rep.  492.  it 
was  held  that  the  mode  of  procuring  an  im- 
partial jury  "is   regulated   by  law,  either 
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<!omnioii  or  statutory,  principally  the  latter, 
sad  it  is  within  the  power  of  the  legislature 
to  make,  from  time  to  time,  such  changes  in 
the  law  as  it  may  deem  expedient,  &king 
care  to  preserve  the  right  of  trial  by  an  im- 
partial jury."  It  was  further  said  that  "the 
•end  sought  by  the  eommon  law  was  to  secure 
a  panel  that  would  impartially  hear  the  evi- 
dence, and  render  a  verdict  thereon  uninflu- 
■enced  by  any  extraneous  considerations  what- 
ever." In  Walter  v.  People,  32  N.  Y.  147,  it 
was  held  that  the  constitutional  provision  car- 
ried no  limitation  of,  or  restriction  upon,  the 
legislative  power,  except  as  to  the  right  guar- 
anteed, viz.,  a  jury  trial  in  all  cases  in  which 
it  bad  been  used  before  the  adoption  of  the 
Constitution.  In  the  same  case  it  was  con- 
sidered that,  even  if  the  right  to  peremptory 
•challenges  were  a  right  given  by  the  common 
law,  it  could,  nevertheless,  be  restrained,  or 
withheld  altogether,  at  the  legislative  will. 
In  People  v.  Peirea,  92  N.  Y.,  at  page  143,  it 
was  held  competent  for  the  legislature  to  r^- 
ulate  the  mode  of  selecting  and  procuring 
^and  jurors  (citing  Htokee'a  C<ise) , — in  in- 
stitution equally  regarded  as  one  of  the  se- 
curities of  civil  liberty. 

The  system  of  trial  by  jury,  as  it  grew  up 
at  common  law,  had  its  root  in  the  endeavor 
to  secure  to  a  defendant  a  trial  of  his  cause 
by  a  fairly-selected  body  of  his  equals,  rather 
than  by  his  rulers,  or  by  magistrates,  or  by 
persons  designated  by  them,  and  the  usage 
finally  obtained  of  taking  twelve  jurymen 
from  the  vicinage  to  judge  upon  the  facts  de- 
veloped by  the  evidence  of  witnesses.  The 
right  was  conceded  to  the  citizen  of  having 
the  judgment  of  an  impartial  committee,  or 
body,  of  his  fellow  citizens,  upon  charges  in- 
volving his  life,  or  his  liberty,  or  his  property, 
and  two  elements  became  essential  inffredi- 
ents  of  Uie  right,  viz. :  That  the  jurors snould 
be  twelve  in  number ;  and  that  they  should  be 
capable  of  deciding  the  cause  fairly  and 
impartially.  I  know  of  no  authority,  and  I 
can  perceive  no  good  reason,  for  holding  that 
there  is  some  inherent  right,  superior  to  leg- 
islative regulation,  to  any  particular  mode  by 
which  the  panel  of  jurors  is  returned  from 
which  the  twelve  are  to  be  chosen  to  sit.  The 
ordinary  reading  of  the  constitutional  pro- 
vision does  not  suggest  it,  and  the  decisions 
of  this  court  in  the  cases  referred  to  negative 
the  idea.  That  the  mode  of  selecting  a  jury 
is  within  legislative  regulation,  and  that  it 
is  not  necessary,  in  order  to  preserve  the 
right  of  trial  by  jury,  to  preserve  any  partic- 
ular mode  of  designating  jurors,  however 
such  mode  may  have  been  previously  in  force, 
is  a  doctrine  which  has  received  the  support 
of  the  decisions  of  courts  in  other  jurisdic- 
tions. Lommen  v.  Minneapolis  Oastighi  Co, 
65  Minn.  196,  33  L.  R.  A.  437;  Perry  v. 
State,  9  Wis.  20;  State,  Kansas  City  d  S,  R. 
Co.,  V.  Slover,  134  Mo.  607 ;  and  see,  upon  the 
question  of  struck  juries,  FovoUr  v.  State, 
58  N.  J.  L.  423. 

Whether,  therefore,  we  examine  the  ques- 
tion in  the  light  of  authority,  or  of  reason, 
we  find  that  the  object  aimed  at  under  the 
common  law,  -  and  which  the  constitutional 
provision  must  be  deemed  to  have  intended, 
IS  the  obtaining  of  an  impartial  jury  of  twelve 
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men,  and  how  that  shall  be  accomplished  is  a 
matter  within  legislative  regulation.  Of  what 
consequence  is  it  that  the  trial  jury  is  to  be 
taken  from  a  particular  body  oi  persons  lia- 
ble to  serve  as  jurors,  which  the  legislature 
has  provided  to  be  created  out  of  the  general 
body  of  the  county,  if  the  jurors  who  compose 
it,  in  fact,  represent  the  citizens  of  the  de- 
fendant's vicinage  T  Will  it  be  any  the  less 
an  impartial  and  a  representative  jury? 
While  the  ordinary  commissioner  of  jurors 
is  to  draw  from  the  citizens  of  the  county 
and  pass  upon  their  qualifications  and  ex- 
emptions, the  special  commissioner  of  jurors 
provided  for  by  this  act  is  invested  with  ad- 
ditional power  to  facilitate  the  administra- 
tion of  justice  by  sifting  out  from  the  general 
body  drafted,  and  eliminating  therefrom 
those  who  should  not  sit,  or  who  should  be 
disqualified  from  acting,  in  the  criminal 
branch  of  the  court,  wheuier  from  the  stand- 
point of  the  prosecution  or  of  the  defend- 
ant. 

Nor  can  it  be  rightly  said  that  the  defend- 
ant is  denied  that  "due  process  of  law"  which 
the  Constitution  guarantees  to  him.  There  is 
no  peculiar  magic  in  these  words.  They  were 
used  in  Magna  Cbarta  in  the  same  sense  as 
the  words,  ^y  the  law  of  the  land."  2  Co. 
Inst.  50.  They  mean  law  in  its  regular  course 
of  administration  through  courts  of  justice, 
and  they  secure  to  the  defendant  the  benefit 
of  those  fundamental  rules  of  the  common 
law  by  which  judicial  trials  are  governed. 
People  V.  Sickles,  156  N.  Y.  647.  If  the  law 
of  the  state  has  made  provision  for  the  choos- 
ing of  an  impartial  jury  for  the  trial  of  a 
defendant,  bis  trial  is  none  the  less  by  due 
process  of  law  because  the  jury  is  composed 
of  persons  taken  from  the  body  selected  by 
the  special  commissioner  of  jurors,  from  the 
general  list,  as  being  generally  free  from 
those  defects  which  must,  or  should,  cause 
them  to  be  rejected  either  by  the  prosecu- 
tion or  by  the  defendant.  That  official  merely 
exercises  similar  functions  to  those  of  the 
ordinary  commissioner  of  jurors,  and  their 
exercise  is  restricted  to  the  list  as  furnished 
to  him  by  the  latter.  As  it  was  observed 
in  the  opinion  below,  "the  ordinary  jury  com- 
missioner does  not  select  the  particular  panel 
which  is  summoned  to  try  a  man.  Still  less 
does  the  special  jur^  commissioner.  Nor 
does  the  latter  exercise  any  judicial  func- 
tion as  to  the  qualifications  of  the  twelve 
men  who  may  ultimately  be  chosen  to  serve. 
His  work  is  preparatory  and  tentative.  In 
the  end,  the  court  alone  exercises  the  judicial 
function  of  deciding  upon  the  qualifications 
of  the  jurors,  and  it  does  so  entirely  unham- 
pered by  the  previous  examination  and  in- 
quiry of  the  commissioner."  [31  App.  Div. 
139.]  I  think  that  we  may  dismiss  the  ob- 
jections that  the  defendant  is  deprived  by 
this  act  of  due  process  of  law,  or  that  it  sub- 
jects him  to  any  unequal  discrimination,  with 
the  remark  that  if  he  is  secured  a  trial  be- 
fore an  impartial  juiy  taken  from  the  county 
and  conducted  according  to  the  law  of  the 
land,  he  has  had  all  the  oeneflt  of  the  consti- 
tutional guaranty.  No  substantial  right  is 
infringed  upon ;  for,  as  it  is  suggested  in  the 
opinion  below,  neither  the  letter  nor  the  spir- 
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it  of  the  Constitution  guarantees  to  him  a 
chance  to  select  an  ignorant  or  partial  jury. 

It  is  quite  to  fnisapprehend  the  object  ef- 
fected by  this  act  to  say  that  it  creates  two 
classes  of  jurors,  and  therefore  discriminates 
adversely,  in  its  operation,  upon  those  who 
are  to  be  tried  in  the  criminal  branch  of  the 
court.  The  defendant  is  to  be  tried  by  twelve 
of  those  men,  taken  from  the  body  of  the 
county,  whose  general  qualifications  to  sit  in 
criminal  cases  have  been,  by  the  machinery 
of  law,  more  particularly  ascertained,  but  who 
are  still  to  be  subjected  to  judicial  inquiry  as 
to  their  qualifications  and  impartiality,  as  in 
the  case  of  an  ordinary  panel.  We  might  as- 
sume that  there  were,  in  a  sense,  two  classes 
of  jurors  provided  for  in  the  trial  of  civil  and 
criminal  cases,  and  still  find  nothine  in  the 
point  which  affects  the  validity  of  the  legis- 
lation. As  we  have  seen,  special  juries  were 
known  to  the  common  law,  and  that  the  legis- 
lative body  has  the  power  to  regulate  the 
method  of  selecting  jurors,  within  the  limita* 
tions  only  that  the  right  to  a  trial  by  an  im- 
partial jury  is  not  taken  away,  has  been  re- 
peatedly recognized  in  the  courts. 

Nor  are  any  judicial  powers  delegated  to 
the  special  jury  commissioner.  He  exercises 
the  same  ministerial  power  that  the  ordinary 
commissioner  of  jurors  does,  in  examining 
the  qualifications  of  those  liable  to  serve  as 
jurors.  He  is  the  official  created  by  the  law, 
upon  whom  is  devolved  the  duty  of  eliminat- 
ing from  the  jury  list  persons  declared  by  law 
to  be  unfit,  or  disqualified,  to  sit  in  criminal 
cases,  and  of  having  in  readiness,  for  the  time 
when  a  special  jury  is  ordercKi  by  uie  court, 
for  the  better  administration  of  justice,  a  list 
fiom  which  a  panel  of  fit  and  impartial  ju- 
rors may  be  chosen.  To  say,  as  the  appellant 
does,  that  the  special  jury  commissioner  has 
the  power  to  select  the  jurors  who  are  to  de- 
termine the  case,  is  as  incorrect  as  it  is  to  say 
that  the  qualifications  of  each  class  of  jurors 
are  entirely  different.  In  the  first  place,  all 
tha4^  that  official  does,  or  can  do,  is  to  pre- 
pare such  a  list  of  jurors,  from  the  general 
list  of  the  county,  as  will  enable,  not  only  the 
prosecution,  but  the  defense,  to  choose  a  jury 
for  the  impending  trial,  without  that  diffi- 
culty and  delay  which  would  be  occasioned  by 
the  examination  and  necessary  rejection  of 
persons  on  the  county  list  who  are  unfit  to 
serve,  morally,  mentally,  or  physically.  In 
the  second  place,  while  it  is,  m  a  sense,  true 
that  the  persons  upon  the  two  lists  are  differ- 
ently qualified  with  respect  to  service  in  the 
criminal  branch,  it  would  be  incorrect  to  re- 
gard that  difference  as  other  than  one  based 
upon  their  fitness  for  the  jury  service  de- 
manded. The  argument  that  the  defendant 
has  more  chances  for  success,  or  more  rights, 
before  a  jury  drawn  from  the  general  list,  is 
incomprehensible,  unless  upon  the  theory 
that  he  has  some  inherent  or  substantial 
right  to  the  chance  of  making  his  defense 
before  a  jury  composed  of  men  whose  igno- 
rance, or  partiality,  or  mental  constitution, 
might  result  in  a  disagreement,  if  not  in  an 
acquittal.  That  would  be  reducing  the  con- 
stitutional guaranty  to  an  absurdity. 

As  to  the  objection  that  the  right  to  appeal 
from  the  rulings  of  the  trial  court  upon  chal 
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lenges  is  taken  away,  the  opinion  below  has 
sulnciently  answered  it  in  holding  that  no 
right  of  appeal  is  guaranteed  by  the  Conati- 
tution,  and  that  such  a  right  is  entirely  with- 
in the  legislative  judgment.  The  defendant's 
right  to  challenge  is  not  taken  from  him,  as 
in  the  Nevada  case  cited  by  him  {State  ▼. 
McClear,  11  Nev.  39),  but  only  the  privilege 
of  an  appeal  from  the  rulings  of  Uie  trial 
judge. 

One  more  objection  remains  to  be  consid- 
ered, which  is  that  the  act  is  repugnariit  to 
§  18  of  article  3  of  the  Constitution,  provid- 
ing that  the  le^slature  shall  not  pass  a  pri- 
vate or  local  bill  as  to  "selecting,  drawing, 
summoning,  or  impaneling  grand  or  petit  ju- 
rors." The  Ist  section  cS  the  act  makes  it 
applicable  to  "each  county  of  the  state  hav- 
ing a  population  of  500,000  or  more."  The 
general  operation  of  the  law  is  subject,  there- 
fore, but  to  the  one  restriction,  that  the 
county  where  it  is  to  apply  must  have  a  cer- 
tain population  within  the  cases  of  Re 
Church,  92  N.  Y.  1^  and  of  Ferguson  v.  Rose, 
126  N.  Y.  459,  this  must  be  regarded  as  a 
general,  and  not  a  local,  act,  although,  by 
reason  of  the  limitation  based  on  population, 
only  a  limited  number  of  counties  of  the  state 
may  receive  its  benefit.  The  Henneberger 
Case,  165  N.  Y.  420,  42  L.  R.  A.  132,  affords 
no  support  to  the  appellant's  contention.  It 
4(ras  decided  upon  its  special  circumstances, 
as  it  was  perfectly  proper  to  do.  People, 
Clauson,  v.  Newhurgh  d  8.  PI.  Road  Co.  86 
N.  Y.  6.  The  act  in  that  case  was  a  moat 
palpable  device  to  evade  the  constitutional 
prohibition  against  passing  local  bills  for  lay- 
ing out  highways.  It  contained  seven  condi- 
tions, whidi  had  all  to  be  met  before  it  could 
become  operative.  The  combination  of  re- 
strictions was  unprecedented  in  any  other 
act,  and  was  so  remarkable  as  to  practically 
localize  the  operation  of  the  law,  and  so  we 
held  that  it  would  be  absurd  to  call  it  a 
general  law.  What  was  said  in  the  course  of 
the  opinion  sufficiently  meets  the  point  now 
made  as  to  its  bearing  upon  the  present  case, 
viz,,  that,  "in  so  far  as  acts  have  been  made, 
by  their  terms,  applicable  to  counties,  cities, 
towns,  or  villages  according  to  their  limits 
of  population,  or  to  the  cases  of  counties  or 
towns  which  adjoin  cities  of  a  certain  popu- 
lation, although,  by  strict  construction,  they 
might  be  deemed  to  contravene  the  section  of 
the  Constitution,  they  will  be  saved  from 
condemnation  by  the  rule  of  construction 
which  determines  their  validity  as  ^neral 
laws  upon  a  consideration  of  the  special  cir- 
cumstances, and  declines  to  view  them  as  only 
local,  because  by  reason  of  a  limitation  based 
on  population,  or  some  condition  having  ref- 
erence to  population,  but  one  locality,  appar- 
ently, may  actually  receive  their  benefits.'^ 
There  is  nothing  in  this  act  to  limit  its  gen- 
eral application  in  all  cases  where  the  popu- 
lation of  the  county  has  attained  a  certain 
size,  and  such  a  condition  might  reasonably 
be  considered  as  possible  generally.  As  it  was 
pointed  out  in  the  Henneberger  Case,  there 
are  good  reasons  why,  in  a  general  law,  ref- 
erence should  be  had  to  conditions  of  popula- 
tion. I  think  that  the  act  in  no  respect  ope- 
rates to  the  prejudice  of  the  defendant,  and  I 
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am  unable  to  M6  kbj  good  reason  for  pro- 
nouncing the  legislation  invalid. 

The  question  certified  to  thie  oovrt  ehoidd 
^e  answered  in  the  affirmative,  and  the  order 
appealed  from  therefore  affirmed. 

All  ooncur  except  0*BrleB«  J.,  not  voting. 


Paul  WILLIAMS,  Re^pt., 

V. 

William  HAYS,  Appt. 
(157  N.  Y.  641.) 

• 

1«  Tbe  eliarterer  of  a  ▼easel  ^rlio  Is  flm 
eommand  is  not  liable  for  her  loss  because 
of  a  lack  of  care  or  skill  In  her  navigation 
after  he  has  become  irresponsible,  on  account 
of  physical  and  mental  exhaastion  resulting 
from  his  being  on  duty  almost  continuously 
for  three  days  and  nights  in  efforts  to  save 
tbe  vessel  during  a  storm. 

&  Tlte  Question  of  nevlivenee  of  tlie 
■date  of  a  veaael  In  falling  to  resort  to 
strong  measures  to  obtain  command  of  the 
ship  because  the  captain  has  become  mentally 
deranged  is  for  the  determination  of  the  ^ury. 

iBartlett,  J.,  disisnts.) 
(January  10,  1899.)    . 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  the  New  York  (Dounty  Circuit  in  fa- 
vor of  plaintiff  in  an  action  brought  to  hold 
defendant  liable  as  master  of  a  vessel  for  its 
loss  which  was  alleged  to  have  resulted  from 
fais  negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Henrjr  W.  Ooodrloli,  for  appellant: 

If  defendant's  condition  was  solely  in  con- 
sequence of  his  efforts  to  save  the  vessel  dur- 
ing the  storm,  such  disability  would  be  a  de- 
fense to  the  claim  of  the  plaintiff  in  this  ac- 
tion. 

Neither  the  roaster  nor  the  ship  is  liable 
for  a  wreck  growing  out  of  the  sudden  disa- 
bility of  the  master. 

Bays  V.  Phenijo  Ins,  Co,  25  Jones  ft  S.  199, 
Affirmed  without  opinion,  127  N.  Y.  656; 
Cnpeland  t.  tfew  England  Marine  Ins,  Co.  2 
Met.  432. 

Messrs,  Blaok  9c  Kaeelaad,  for  respond- 
ent: 

The  reesel  was  Intrusted  to  the  defend- 
ant)  not  as  agent,  but  as  to  the  other  owners 
as  charterer,  lessee,  or  bailee,  and  if  he 
cansed  her  destruction  bv  what  in  sane  per- 
sons would  be  called  wilful  or  negligent  con- 
doct,  the  law  holds  him  responsible. 

WiUiams  ▼.  Bays,  143  N.  Y.  451,  26  L.  R. 
A.  153. 

Let  It  be  assumed  that  the  alleged  insanity 
was  the  effect  of  the  strain  of  the  storm ;  yet 
that  result  upon  the  ability  of  the  roaster 
would  be  no  greater  than  if  he  had  become 
totally  insensible  by  a  blow,  and  the  mate 

KoTi. — he  to  the  civil  liability  of  Insane  per- 
sons  for  torts  or  negligence  see  note  to  the  de- 
cision of  the  shove  case  on  a  former  appeal  lo 
26  L.  R.  A  158. 
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would  be  in  the  same  position  as  he  actually 
was,  viz.,  bound  to  see  the  incapacity  6f  the 
defendant,  and  still  charged  by  the  duties  of 
his  office  with  the  care  of  the  vessel ;  and  yet 
if  he  does  nothing  to  save  her,  not  even  tak- 
ing in  sail  or  andiorinff,  and  refuses  the  as- 
sistance of  tugs  when  ne  knows  the  rudder 
is  useless,  the  master,  who  employs  him,  can- 
not escape  responsibility  for  his  neglect. 

Cross  V.  Andrews,  Cro.  Eliz.  pt.  2,  p.  622. 

The  subrogation  of  the  Phoenix  Insurance 
Company  to  the  rights  of  Parsons  ft  Loud 
follows  from — 

Connecticut  F,  Ins,  Co.  ▼.  Erie  R.  Co,  73 
N.  Y.  399,  29  Am.  Rep.  171 ;  Mobile  d  M,  R. 
Co,  V.  Jurey,  111  U.  S.  594,  28  L.  ed.  531. 

The  employment  of  the  crew  bv  the  defend- 
ant as  master  made  him  responsible  for  their 
conduct. 

Story,  Agency,  {314. 

Haighty  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff, 
as  assignee  of  the  Phoenix  Insurance  Gom- 
panv,  to  recover  the  amount  of  insurance 
paid  by  the  comj^any  to  Parsons  and  Loud 
under  a  policy  of  insurance  issued  to  them  as 
the  owners  of  one  sixteenth  of  the  brig  Emily 
T.  Sheldon.  The  brig  had  been  wrecked  on 
Peaked  Hill  Bar,  on  Cape  Cod,  near  Prov- 
incetown,  Massachusetts;  and  it  is  alleged 
that  the  loss  occurred  through  the  negligence 
of  the  defendant,  who  was  the  master  and  part 
owner  of  the  brig,  and  who  commanded  her 
at  the  time  of  the  loss.  The  plaintiff  claims 
the  right  to  recover  in  this  action  upon  the 
theory  that  the  insurance  company  became 
subrogated  to  the  rights  of  the  owners,  whom 
it  had  insured.  The  answer  denied  the  alle- 
gations of  the  complaint  that  the  loss  was 
caused  through  the  negligence,  carelessness, 
misconduct,  and  improper  navigation  of  the 
deiendant,  and  alleges  that  at  the  time  of 
the  wreck  he  was  unconscious  of  his  acts,  and 
irresponsible  therefor,  and  was  not  in  a  con- 
dition to  navigate  the  brig,  on  account  of 
sickness,  etc.  At  the  conclusion  of  the  evi- 
dence, the  trial  court  directed  a  verdict  in 
favor  of  the  plaintiff,  holding  that  the  in- 
sanity of  the  aefendant  furnished  no  defense. 
The  defendant's  counsel  objected  to  the  di- 
rection of  the  verdict,  and  asked  to  go  to  the 
jury  upon  the  ciuestions:  "First,  whether 
or  not  the  defendant  l>ecame  insane  solely  in 
consequence  of  his  efforts  to  save  the  vessel 
during  the  storm;  second,  whether  the  de- 
fendant became  insane  solely  in  consequence 
of  a  sickness  occasioned  by  his  efforts  to 
save  the  vessel  during  the  storm,  and  the 
quinine  which  was  taken  therefor;  third, 
whether  the  mate  was  so  cognizant  of  the 
condition  of  the  master,  of  the  insanity  or 
other  incompetency  of  the  master,  as  to  re- 
quire him  to  take  the  command  of  the  vessel 
away  from  the  master;  fourth,  whether  the 
mate  exercised  due  judgment  in  regard  to 
the  condition  of  the  master;  fifth,  whether 
the  defendant,  in  consequence  of  his  efforts 
to  save  the  vessel  during  the  storm,  became 
mentally  and  physically  incompetent  to  give 
the  vessel  any  further  care  than  he  did." 
Tliese  requests  were  refused  by  the  court. 
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and  a  verdict  was  directed,  to  which  rulings 
the  defendant's  counsel  duly  excepted. 

On  Thursday,  the  ISih  day  of>  March,  1886, 
the  brig  Emily  T.  Sheldon  left  Boothbay, 
Maine,  with  a  cargo  of  ice,  bound  for  Anna- 
polis, Maryland.  At  the  time  of  sailing,  the 
M'eather  was  fair,  and  remained  so  for  about 
sixteen  hours,  at  which  time  a  storm  com- 
menced, with  high  winds  and  rain,  with 
a  light  snow.  At  the  time  of  the  com- 
mencement of  the  stoi-m,  the  vessel 
was  in  George's  channel,  and  the  de- 
fendant tacked  to  work  her  about,  try- 
ing to  find  his  way  out,  until  it  became  prac- 
tically impossible  to  tell  where  he  was.  He 
headed  her  in  what  was  supposed  to  be  the 
direction  of  Cape  Cod,  but,  not  being  able  to 
-make  the  cape,  she  was  hove  to,  to  ride  out 
the  gale.  This  was  about  4  o'clock  in  the 
afternoon  of  the  20th,  and  she  remained  hove 
to  until  about  that  time  in  the  afternoon  of 
the  21st  and  then  the  defendant  stood  her  off 
for  what  was  supposed  to  be  Cape  Cod.  On 
Monday  morning,  the  22d,  between  4  and  5 
o'clock,  Thatcher  Island  lights  were  sighted 
by  the  defendant.  The  storm  had  then 
abated,  but  there  was  a  heavy  roll  of  the  sea. 
The  defendant  then  turned  the  vessel  over  to 
the  mate,  telling  him  to  keep  her  by  the  wind 
until  he  made  Cape  Cod  light.  He  then  went 
below,  and  laid  down  upon  a  lounge  in  his 
cabin,  but,  before  doing  so,  took  fifteen 
grains  of  quinine.  It  appears  that  during 
the  storm  he  had  had  but  little  .rest;  had  not 

gone  to  his  berth  or  undressed;  had  eaten 
ut  little,  and  that  for  the  last  forty-eight 
hours  he  had  been  constantly  upon  deck; 
tliat  he  was  worn  out,  exhausted,  felt  sick, 
and  feared  he  was  to  have  an  attack  of  ma- 
laria. At  about  11  o'clock,  the  second  mate, 
to  whom  the  vessel  had  been  turned  over, 
called  the  mate,  saying  that  the  vessel  did 
not  act  very  well.  The  mate  then  went  up- 
on deck,  and  about  half  past  11  the  steward 
called  the  defendant.  He  was  lying,  dressed, 
upon  the  lounge.  He  did  not  get  up  at  the 
first  call,  and  subsequently  the  steward 
pulled  him  off  from  the  lounge,  in.  order  to 
arouse  him.  He  then  got  up,  but  within  a 
few  minutes  was  again  found  lying  upon  the 
lounge,  and  the  steward  went  to  him  again, 
and  finally  succeeded  in  getting  him  up  on 
the  deck  of  the  vessel.  There  are  some  little 
differences  in  the  testimony  of  the  witnesses 
in  reference  to  the  order  of  events  thereafter 
occurring.  According  to  the  recollection  of 
some  of  the  witnesses,  the  captain  came  on 
deck  about  half  past  12,  after  the  crew  had 
been  at  dinner.  After  he  came  on  deck,  the 
tug  Storm  King  came  up  on  their  weather 
quarter,  and  said  that  the  rudderpost  of  the 
brig  was  split,  and  asked  the  captain  if  he 
did  not  want  a  tow.  He  said  that  he  did  not ;  ! 
that  he  guessed  "we  are  all  right."  The  \ 
Storm  King  then  went  away,  and  about  1  ; 
o'clock  another  boat  came  up  under  the  stern 
of  the  brig,  and  offered  a  tow,  but  was  re- 
fused by  the  captain.  McDonald,  who  kept 
the  log  of  the  vessel,  testified:  "After  the 
boats  went  away,  the  vessel  began  to  go  off 
and  come  to,  and  she  would  not  mind  her 
helm  at  all,  and  the  sea  was  edging  her  into 
the  beach  all  the  time.  Then  I  went  over, 
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and  looked  over  the  stern,  but  I  oould  se* 
nothing.  Then  I  got  into  the  bowline;  that 
is  a  rope  with  a  noose  in  it,  being  around 
my  waist;  and  I  was, let  down  over  the  stern, 
and  I  looked  at  the  rudderpost,  and  it  was 
split)  but  I  could  not  tell  how  badly.  I  went 
back  on  deck,  and  said  that  the  rudderpost 
was  split,  and  the  captain  said  he  didn't 
think  it  was,  and  said,  'I  can't  see  it,  and 
you  can't,  I  think.'  Then  I  began  to  think 
there  was  something  wrong  with  the  captain; 
that  he  did  not  act  as  he  used  to.  Still,  I 
could  not  see  anything  wrong  with  his  mari- 
ner, except  when  he  spoke  to  me  about  th« 
vessel;  and  he  then  told  me  to  square  the 
yards  to  see  if  the  vessel  would  go  off  again, 
and  we  did,  and  she  did  go  off,  but  she  came 
right  back  again:  and  1  lowered  the  main 
trysail  down  again,  and  hove  the  helm  up 
again,  but  she  did  not  go  off;  she  went  side- 
ways in  onto  the  beach,  and  struclc,"  at 
about  2 :  30  o'clock.  Considerable  evidence 
was  taken  with  reference  to  the  condition  of 
the  captain,  all  of  which  tends  to  show  that 
he  staggered  about  the  vessel,  making  ir- 
responsive answers  to  questions,  appeared  to 
be  in  a  dazed  condition,  and  to  be  either 
drunk  or  insane.  After  the  brig  struck,  a 
life-saving  boat  came  alongside,  and  offered 
to  take  him  ashore;  but  he  refused  to  go, 
and  the  crew  of  the  life  boat  had  to  remain 
for  several  houis  before  they  finally  suc- 
ceeded in  coaxing  him  to  go  with  them.  He 
was  taken  ashore,  but,  according  to  his  tes- 
timony, remembers  nothing  that  occurred 
until  the  next  day.  The  brig  became  a  to- 
tal wreck. 

This  action  was  considered  In  this  court 
on  a  former  review  (143  N.  Y.  442,  26  L.  R. 
A.  153 ) ,  at  which  time  the  law  of  the  case  was 
settled,  except  upon  two  points.  It  was  then 
held  that  the  defendant,  as  charterer  of  the 
brig,  was  liable  for  losses  which  occurred 
tlkrough  his  want  of  care  or  skill  in  the  nav- 
igation of  the  vessel;  that  he  was  required 
to  exercise  such  care  and  skill  as  a  reason- 
ably careful  and  prudent  owner  would 
ordinarily  give  to  his  own  vessel;  and  that 
an  insane  person  is  responsible  for  his  torts 
the  same  as  if  sane.  The  opinion  contains 
some  comments  of  the  judge,  which  have 
been  understood  as  indicating  an  intention 
to  do  away  with  any  distinction  between  mis- 
feasance and  nonfeasance,  and  to  hold  that 
lunatics  and  infants  were  just  as  liable  for 
their  failure  to  act  as  they  were  for  their 
afiirmative  torts.  But,  when  the  judge 
comes  to  sum  up  the  result  of  his  examina- 
tion of  the  authorities,  he  concludes  by  stat- 
ing the  rule  to  be  that,  if  the  defendant 
"caused  her  destruction  by  what  in  sane  per- 
sons would  be  called  wilful  or  negligent  con- 
duct, the  law  holds  him  responsible."  The 
final  conclusion  reached  by  the  judge  we  ac- 
cept as  the  law  of  this  case.  Whether  a  lu- 
natic or  a  person  mentally  incapacitated 
should  be  held  responsible  in  all  instances  for 
his  nonfeasance  or  failure  to  act  we  will  not 
stop  to  consider. 

The  judge  then  proceeds  in  his  opinion  to 
say:  "If  the  defendant  had  become  insane 
solely  in  consequence  of  his  efforts  to  save 
the  vessel  during  the  storm,  we  would  have 


' , 


2899. 


WiLUAMS  Y.  Hays. 


255 


liad  a  different  case  to  deal  with.  He  was 
not  roeponsible  for  the  storm,  and  while  it 
was  raging  his  eflorts  to  save  the  vessel  were 
tireless  and  tinceasing,  and  if  he  thus  became 
mentally  and  phy(*ief^ly  incompetent  to  give 
the  vessel  any  further  care,  it  might  be 
claimed  that  his  want  of  care  ought  not  to  be 
attributed  to  him  as  a  fault.  In  reference  to 
»uch  a  case  we  do  not  now  express  any  opin- 
ion. .  .  .  If  it  should  be  found  upon  the 
new  trial  of  this  action  that  the  defendant's 
mental  condition  was  produced  wholly  by  his 
efforts  to  save  the  vessel  during  the  storm, 
and  it  should,  therefore,  be  held  that  no  fault 
could  be  attributed  to  him  on  account  of 
what  he  personally  did  or  omitted  to  do,  then 
the  question  would  still  remain  whether  the 
carelessness  of  his  mate  and  crew,  who  were 
his  servants,  could  not  be  attributed  to  him, 
and  his  liability  be  thus  based  upon  their 
carelessness."     We  thus  have  two  questions 

S resented  for  consideration:  First.  Did  the 
efendant  become  mentally  and  physically  in- 
competent to  care  for  and  navigate  the  ves- 
sel, solely  in  consequence  of  his  efforts  to 
save  the  vessel  during  the  stonn  ?  And,  sec- 
ond, if  he  was  thus  mentally  and  physically 
incapacitated,  were  his  mate  and  crew  guilty 
of  negligence  in  not  taking  the  command  of 
the  vessel,  and  procuring  a  towT  Upon  di- 
recting a  verdict  in  favor  of  the  plaintiff,  the 
trial  court  said:  "Assuming,  as  we  must, 
for  such  purpose,  that  the  condition  of  the 
defendant  was  the  result  of  exhaustion, 
caused  by  his  efforts  to  save  the  ship  from 
the  perils  of  the  storm,  and  the  heavy  dose 
of  quinine  which  he  took  as  a  remedy,  I  fail 
to  see  how  that  presents  any  exception  to  the 
principle  laid  down  by  the  court  of  appeals, 
that  a  person  of  unsound  mind  is  responsible 
for  the  consequences  of  acts  which  in  the 
case  of  a  sane  person  would  be  negligent.  In 
other  words  the  standard  by  which  he  is  to 
be  judged  is  the  same  as  that  which  must  be 
applied  to  the  actions  of  a  sane  person.  It 
certainly  seems  to  be  a  cruel  doctrine ;  but  as 
it  is  apparently  based  upon  the  principle 
that,  as  between  two  innocent  persons,  the 
loss  must  fall  upon  him  who  caused  it, 
rather  than  upon  the  other,  the  best  that  can 
be  said  about  it  is  that  it  is  a  rule  which 
serves  the  convenience  oi  the  public,  to  which 
individual  rights  roust  give  way."  It  will 
thus  be  observed  that  the  case  was  disposed 
of  below  upon  the  ground  that  the  defend- 
ant was  liable  even  uiough  assuming  that  his 
condition  was  the  result  of  exhaustion 
caiised  by  his  efforts  to  save  the  ship  from 
the  perils  of  the  storm,  and  the  question  as 
to  whether  the  mate  was  guilty  of  negligence 
was  not  considered.  The  appellate  division 
has  affirmed,  following  in  its  opinion,  the 
reasoning  of  the  trial  judge. 

We  cannot  give  our  assent  to  such  a  view 
of  the  law.  To  our  minds  it  is  carrying  the 
law  of  negligence  to  a  point  which  is  unrea- 
sonable, and,  prior  to  this  case,  unheard  of, 
and  is  establishing  a  doctrine  abhorrent  to  all 
principles  of  equity  and  justice.  In  this 
case,  as  we  have  seen,  the  storm  commenced 
on  Friday,  continued  through  Saturday  and 
Sunday,  and  it  was  not  until  5  o'clock  Mon- 
day noorning  that  the  defendant  was  re- 
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lieved  from  the  care  of  his  vessel.  For  three 
days  and  nights  he  had  been  upon  duty  almost 
continuously,  and  for  the  last  forty-eight 
hours  had  ^not  been  below  the  deck.  The  man 
is  not  yet  born  in  whom  there  is  not  a  limit 
U)  his  physical  and  mental  endurance^  and, 
when  that  limit  has  been  passed,  he  must 
yield  to  laws  over  which  man  has  no  con- 
trol. When  the  case  was  here  before,  it  wis 
said  that  the  defendant  was  bound  to  exet* 
cise  such  reasonable  care  and  prudence  as  a 
careful  and  prudent  man  would  ordinarily 
give  to  his  own  vessel.  What  careful  and 
prudent  man  could  do  more  than  to  care  for 
his  vessel  until  overcome  by  physical  and 
mental  exhaustion?  To  do  more  was  impos- 
sible. And  yet  we  are  told  that  he  must,  or 
be  responsible.  Among  the  familiar  legal 
maxims  are  the  following:  The  law  intends 
what  is  agreeable  to  reason ;  it  does  not  suf- 
fer an  absurdity.  Impossibility  is  an  excuse 
in  law,  and  there  is  no  obligation  to  perform 
impossible  things.  Co.  Litt.  78;  [Ccwe  of 
Avowry],  9  Coke,  22;  Co.  Litt.  29;  1  Pothier, 
Obligations,  pt.  1,  chap.  1,  sec.  4,  |  3.  Ap- 
plying these  maxims  to  the  case  under  con- 
sideration, we  think  the  fallacy  of  the  reason- 
ing below  is  apparent,  and  that  it  cannot  and 
ought  not  to  be  sustained. 

As  to  whether  the  mate  should  be  charge- 
able with  negligence  is  a  question  which  has 
not  as  yet  been  determined.  It  is  said  that 
he  did  nothing  to  save  the  vessel.  It  appears 
that  he  was  on  deck,  obeying  the  orders  of  the 
captain.  The  circumstances  surrounding  him 
were  peculiar.  Possibly  he  might  have  put 
the  captain  in  irons,  and  taken  the  command 
of  the  vessel,  but  mutiny  at  sea  is  criminal, 
and  heavily  punished.  In  order  to  justify 
such  action,  he  must  be  satisfied  of  the  de- 
rangement of  his  superior  officer,, and  be  able 
to  command  the  assistance  of  the  crew. 
VMiether  the  condition  of  the  captain  was  so 
apparent  at  the  time  as  to  charge  the  mate 
with  negligence  in  not  resorting  to  strong 
measures,  we  think,  was  a  question  of  fact 
for  the  determination  of  the  jury,  and  that 
it  was  not  within  the  province  of  the  court 
to  dispose  of  it  as  a  question  of  law. 

The  judgfnent  should  be  reveised,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

All  concur  except  Bartlett,  J.,  who  reads 
for  affirmance. 

B^rtlett,  J.,  diRsenting: 

I  am  of  opinion  there  was  no  question  for 
the  jury  in  this  case.  The  learned  counsel 
for  the  defendant  asked  to  go  to  the  jury  on 
two  questions:  ' 

First.  "Whether  or  not  the  defendant  be- 
came insane  solely  in  conse(^uence  of  his  ef- 
fort to  save  the  vessel  during  the  storm." 
It  is  true  that  Judge  Earl,  writing  in  this 
case  for  the  court  on  the  former  appeal, 
stated  that,  if  the  defendant  had  become  in- 
sane solely  in  consequence  of  his  efforts  to 
save  the  vessel  during  the  storm,  we  would 
have  had  a  different  case  to  deal  with.  It  is, 
however,  undisputed  that  the  record  now  be- 
fore us  is  identical  in  all  essential  respects 
with  the  one  then  under  examination,  and  it 
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therefore  follows  that  the  determination  of 
this  court  that  the  insanity  of  the  defendant 
was  no  defense  is  the  law  of  this  case,  and 
was  properly  followed  by  the  trial  judge 
when  ne  directed  a  verdict  for  the  plaintiff. 

Second.  "Whether  the  defendant  became 
insane  solely  in  consequence  of  a  sickness  oc- 
casioned by  his  efforts  to  save  the  vessel  dur- 
ing the  storm,  and  the  quinine  which  was 
taken  therefor.'*  Judge  £arl  stated  in  his 
opinion  upon  the  former  appeal  that  if  it 
were  found  upon  a  new  trial  tnat  the  defend- 
ant's mental  condition  was  produced  wholly 
by  his  efforts  to  save  the  vessel  during  the 
storm,  and  it  should  therefore  be  held  that 
DO  fault  could  be  attributed  to  him  on  ac- 
count of  what  he  personally  did,  or  omitted 
to  do,  then  the  question  would  still  remain 
whether  the  carelessness  of  his  mates  and 
crew,  who  were  hi«  servants,  could  not  be  at- 
tributed to  him,  and  his  liability  be  thus 
based  upon  their  failure  to  act.  There  is  no 
conflict  of  evidence  on  this  latter  point,  and 
only  a  question  of  law  is  presented  to  this 
court  on  undisputed  facts, — whether  the  cap- 
tain was  not  liable  for  this  loss,  not  only  on 
account  of  his  insanity,  but  for  the  reason 
that  the  mates  and  crew,  having  full  knowl- 
edge of  the  captain's  mental  incapacity,  and 
that  the  rudder  was  useless,  failed  to  inter- 
vene and  save  the  vessel,  but  allowed  her  to 
drift  with  the  dead  swell  upon  the  beach, 
with  all  sails  set  and  no  anchors  out,  in  a 
light  wind  blowing  off  shore,  in  the  middle 
of  a  pleasant  afternoon,  with  two  steam 
tujrs  lying  by,  and  offering  a  tow  to  a  port  0 
miles  distant.  There  was  no  request  to  go 
to  the  jury  as  to  the  conduct  oi  the  crew. 
The  liability  of  the  captain  for  the  acts  of 
his  mates  and  crew  is  well  settled.  Story 
on  Agency  (S  314)  states:  "The  policy  of 
the  maritime  law  has  therefore  indissolubly 
connected  his  [the  master's]  personal  respon- 
sibility with  that  of  all  the  other  persons  on 
board,  who  are  under  his  command,  and  are 
subjected  to  his  authority."  With  the  same 
record  before  us  as  on  the  former  appeal,  I 
am  unable  to  understand  why  the  former  de- 
cision of  this  court  should  not  be  followed. 
143  N.  Y.  442,  26  L.  R.  A.  153.  I  vote  for 
affirmance. 


Haskell  B.  WARREN,  by  Edward  P.  Coyne, 
Guardian  <id  Litem,  et  a2.,  Appta., 

V. 

TNION  BANK  OF  ROCHESTER  et  al, 

Rcspt8, 

(157  N.  Y.  2.^.) 

1.  Tlie  scneral  vii«rdi«n  of  an  infant 
hm*  mo  rlirbt  to  carry  on  business  In  the 
name  and  with  the  capital  or  on  the  credit  of 
the  infant. 

2.  Tlie  one  of  tbe  word  ''fraud"  or 
"fraudulent"  is  not  necessary  to  charge  that 
acts  are  fraudulent. 

S.     No    Jnriiidlotlon     to     antboriae     tbe 

Note. — <)n~the  subject  of  the  protection  of 
Infantii  by  the  courts,  see  also  Roche  y.  Waters 
(Md.)  7  L.  R.  A.  533;  Wilson  v.  Hughes  (W. 
Ya.)  30  L.  R.  A.  292:  and  Kromer  t.  Friday 
<Wash.)  32  L.  R.  A.  671,  and  note. 
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mortvase  of  an  infant's  property  Is 

acquired  under  Code  Civ.  Proc  chap.  17,  art. 
4,  tit.  7,  where  the  petition,  proofs,  and  all 
the  papers  show  that  the  sole  pnrpose  Is  to 
mortgage  tbe  property  of  the  Infant  to  pay  a 
debt  contracted  by  his  guardian  in  carrying 
on  business,  without  authority.  In  the  In- 
fant's name. 

4.  No  presnmption  can  be  indolffod  in 
favor  of  tbe  Jnri«diotion  of  the  coort 
in  authorising  the  mortgage  of  an  Infant's 
property,  as  the  jurisdiction  for  that  purpose 
Is  special  and  limited,  and  wholly  dependent 
upon  the  statute. 

5.  An  ortvinal  aetion  in  eqnitT  to  set 
aside  an  order  of  eonrt  for  the  mortgage 
of  an  Infant's  property,  and  the  mortgage 
made  under  It,  can  be  maintained  when  they 
were  In  fraud  of  the  infant's  rights,  and  were 
procured  by  fraud  and  collusion. 

(November  22,  1898.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  judg- 
ment of  a  Monroe  County  Equity  Term  in 
plaintiffs'  favor  in  an  action  brought  to  set 
aside  a  mortgage  on  plaintiffs'  reeH  estate. 
Ref>€rsed. 

Statement  by  Martiii,  J. : 

This  action  was  to  set  aside  proceedings  to 
mortgage  certain  real  estate  of  the  infant 
plaintiff,  including  the  mortgage  as  a  part 
of  such  proceeding.  The  mortgage  was  ex- 
ecuted on  behalf  of  the  infant  by  his  special 
guardian  appointed  in  that  proceeding,  was 
payable  to  Oilman  H.  Perkins,  and  by  him 
assigned  to  the  Union  Bank  of  Rochester.  It 
was  made  to  secure  the  sum  of  $25,000,  and 
was  upon  the  real  property  described  in  the 
complaint.  The  proceieding  was  instituted 
in  the  supreme  court  by  Holmes  B.  Stevens 
as  general  guardian  of  the  infant.  At  the 
commencement  of  this  action  the  plaintiff 
Warren  was  under  fourteen  years  of  ase,  and 
resided  with  his  mother,  in  the  city  of  Roch- 
ester. In  February,  1895,  and  for  several 
years  before,  he  was  the  owner  in  fee  simple 
and  in  possession  of  the  premises  described 
in  the  complaint,  upon  a  portion  of  which 
there  was  a  brewery,  with  tne  appliances  for 
manufacturing  beer  ^ind  ale.  Prior  to  No- 
vember 25,  1891,  Holmes  B.  Stevens  was  the 
general  guardian  of  the  person  and  properly 
of  such  infant,  and  was  the  administrator 
with  the  will  annexed  of  Edward  K.  Warren, 
who  died  seised  and  possessed  of  the  real 
property  in  question,  and  who  was  the  grand- 
father of  the  infant.  For  s(Mne  time  prior  to 
November  25,  1891,  the  defendant  Stevens,  as 
such  administrator,  had  carried  on  upon  the 
premises  the  business  of  a  brewer,  buying 
and  selling  barley,  and  manufacturing  beer 
and  malt  and  ale.  On  that  day  the  accounts 
of  Stevens  as  administrator  were  finally  set- 
tled, and  all  the  personal  property  used  in 
connection  with  the  brewery  was  turned  over 
by  him  as  administrator  to  himself  as  guar- 
dian of  the  infant  plaintiff,  in  pursuance  of 
a  decree  of  the  surrogate's  court.  From  that 
time  until  the  1st  day  of  July,  1893,  Stevens, 
claiming  to  act  as  general  guardian  of  the  in- 
fant, conducted  upon  the  premises  the  bust* 
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ness  of  a  brewer,  buying  and  selling  barley 
And  malt,  manufacturing  beer  and  uialt  and 
ale,  selling  the  products  of  the  brewery  for 
^asn  and  upon  credit,  and  buying  supplies 
for  cash  and  upon  credit.  He  then  sold  all 
the  personal  property  used  in  that  business 
to  a  corporation,  and  took  in  payment  its 
stock  of  the  oar  value  of  $23,000.  During 
that  time  he  borrowed  money  of  the  Union 
Bank,  which  he  used  in  the  business,  and 
gave  notes  therefor,  signed  "Haskell  B.  War- 
ren, by  Holmes  B.  Stevens,  General  Guar- 
dian," and  on  the  6th  day  of  May,  1805,  he 
made  and  delivered  to  th«  bank  a  promissory 
note  of  that  date  for  $25,431.90,  which  was 
signed  in  the  same  manner.  This  note  rep- 
resented the  money,    and    interest    unpaid 

.  thereon,  which  was  borrowed  by  Stevens  of 
the  bank  while  carrying  on  the  brewery  busi- 
ness, between  the  25th  of  November,  1891, 
and  the  1st  of  July,  1893.  In  the  month  of 
February,  1895,  as  such  general  guardian, 
Stevens  presented  a  petition  to  the  supreme 
«ourt,  setting  forth  the  existence  of  the  in- 
debtedness to  the  bank  upon  such  note;  al- 
leged that  it  amounted  to  $24,500  and  up- 
wards; that  the  bank  was  pressing  for  the 
payment  of  it,  and  threatened  to  sue  there- 
for unless  it  was  paid;  that  the  real  prop- 
erty of  the  infant  would  be  thus  sacrificed 
if  it  was  not  paid;  that  the  interests  of  such 
Infant  would  be  promoted  by  paying  the  debt 
to  the  bank;  that  the  income  of  the  infant 
from  his  property  was  not  sufficient  to  pay 
that  indebtedness;  and  that,  unless  the  mon- 
ey could  be  raised  to  pay  the  bank,  the  prop- 
erty of  the  infant  would  be  sacrificed  to  pay 
it.  It  was  then  alleged  that  William  S. 
Kimball  had  offered  to  loan  the  sum  of  $25,- 
000  upon  the  property,  subject  to  the  exist- 
ing mortgage,  at  uie  interest  or  rate  of  6  per 
cent  per  annunt,  payable  quarterly,  the  prin- 
cipal to  be  Pftid  one  year  from  date,  ana  the 
petitioner,  Stevens,  then  asked  that  the  real 

.  estate  mentioned  mi^ht  be  mortgaged  for 
$25,000  under  the  direction  of  the  court. 
Such  proceedings  were  had  therein  that  the 
attorney  for  the  defendant  bank  was  ap- 
pointed the  special  guardian  of  the  infant, 
xhe  usual  order  of  reference  and  proceedings 
before  the  referee  were  had,  and  a  contract 
was  made  between  the  special  guardian  and 
Kimball,  the  president  of  the  bank,  by  which 
it  was  agreed  that  a  mort^affe  should  be  exe- 
cuted to  him  by  the  special  guardian  upon 
the  real  estate  describea  in  the  complaint  for 
the  sum  of  $25,000.  While  the  proceedings 
were  pending,  Kimball  died,  and  a  new  agree- 
ment was  made  between  the  speciarguardian 
and  the  defendant  Perkins,  who  was  vice 
president  and  a  director  of  the  bank,  for  the 
execution  and  delivery  of  a  mortgage  for  the 
same  amount.  The  referee  reportMl  that  it 
would  be  for  the  benefit  of  ttke  infant  to  mort- 
gage the  property  mentioned,  for  the  reason 
that  the  brewery  business  conducted  by  Ste- 
vens as  guardian  was  not  productive,  and  re- 
sulted in  loss;  that  when  the  business  was 
transferred  to  the  corporation  it  was  largely 
in  debt^  and  it  became  necessary  to  pay  those 
debts  to  protect  the  estate ;  that  a  large  sum 
of  money  was  borrowed  of  the  bank  upon 
the  notes  of  Stevens  as  guardian,  aggregat- 


ing $24,500 ;  that  the  bank  had  called  In  such 
loans,  and  threatened  to  sue  the  notes  un- 
less paid,  and  that  there  was  no  money  to 
pay  the  same  unless  it  could  be  realized  by 
mortgaginfi;  the  property  of  the  infant;  that 
the  latter  had  no  funds  or  property  to  draw 
upon  to  pay  that  debt;  that  Perkins  would 
loan  $25,000  upon  the  property,  and  that 
from  that  sum  slMuld  be  paid  the  amount  of 
the  debt  due  the  Union  Bank,  so  far  as  the 
n^oney  would  pay  the  same.  This  report 
was  received,  and  the  special  guardian  was 
ordered  to  contract  for  mortgaging  the  in- 
fant's property.  Subsequently  he  reported 
that  he  had  entered  into  an  oral  agreement 
to  mortgage  the  property  to  Perkins  for  $25,- 
000.  He  was  tnen  directed  to  execute  the 
mortgage,  and  from  the  $25,000  first'  to  pay 
the  expenses  of  the  proceeding,  which 
amounted  to  $430.50,  and  to  pay  the  remain- 
der, $24,509.50,  upon  the  note  of  Stevens 
held  by  tlie  Union  Bank.  Subsequently  the 
special  guardian  executed  and  delivered  to 
Perkins  the  mortgage  mentioned,  and  re- 
ceived therefor  the  sum  of  $25,000,  which 
was  paid  as  directed  by  the  previous  order. 
Shortiv  afterwards. Perkins  executed  and  de- 
liverea  to  the  bank  an  assignment  of  the 
mortgage,  and  the  bank  paid  him  the  $25,- 
000  h^  advanced.  The  sole  purpose  of  the 
proceeding  to  mortgage  the  infant's  real  es- 
tate was  to  discharge  Stevens'  indebtedness 
to  the  bank,  and  it  was  instituted  in  pursu- 
ance of  an  agreement  between  Stevens  and 
the  ofiioers  of  the  bank  to  secure  tha/t  end. 
Perkins  advanced  the  $25,000  to  the  special 
guardian  under  an  agreement  with  Stevens 
and  tne  bank  that  the  net  proceeds  thereof 
should  be  applied  upon  the  debt  of  the  bank, 
and  to  no  otner  purpose,  and  that  the  bank 
should  refund  to  Perkins  the  money  paid  by 
him  and  the  mortgage  should  be  assigned  to 
the  bank.  The  bank  received  the  assignment 
of  the  mortgage  vfith  full  knowledge  that 
the  money  paid  by  the  special  guardian  had 
been  applied  upon  the  indebtedness  of  Ste- 
vens which  was  secured  by  his  notes,  and 
that  the  purpose  and  effect  of  the  proceeding 
to  mortgage  the  infant's  real  estate  was  to 
secure  and  pajr  the  individual  debt  of  Stevens 
to  the  banlc,  and  for  that  purpose  alone. 
Nothing  has  been  paid  upon  this  mortgage 
since  its  execution  and  delivery,  but  it  re- 
mains an  apparent  lien  upon  the  real  proper* 
ty  desuribecL 

Mr,  Obarles  J.  BIssell,  for  appellants: 

The  complaint  states  a  cause  of  action, 
and  the  proper,  and  indeed  the  only,  remedy 
available  to  the  infant  plaintiff  to  set  aside 
the  mortgage  and  the  proceedings  resulting 
in  its  execution  is  by  action. 

The  universal  rule  in  the  English  court  of 
chancery,  and  which  rule  was  ingrafted  upon 
our  procedure  in  the  state  of  New  York,  was 
that  an  infant  had  a  year  and  a  day  after 
becoming  of  age  in  which  to  show  cause 
against. a  decree  rendered  against  him  which 
deprived  him  of  his  estate,  or  any  part  there- 
of. 

Cooper,  Eq.  PI.  pp.  88  et  aeq,;  Richmond  v. 
Tayleur,  1  P.  Wms.  737;  1  Dan.  Ch.  PI.  & 
Pr.  p.  164;  Freeman,  Judgm.  S  513;  Bank  of 


42  li.  R.  A. 


17 


2M 


KSW  YOBK  GOUBT  OF  AFFEALB. 


Kov.» 


United  States  v.  Ritohie,  8  Pet  128  8  L.  ©d. 
800;  Savage  v.  Carroll,  1  Ball  &  B.  648,  2 
Ball  &  B.  451;  MoLemore  ▼.  Chicago,  St,  L. 
ii^  ^.  0.  Je.  Co.  58  Miss.  514;  Loyd  v.  Malone, 
23  111.  43,  74  Am.  Dec.  179;  Kuchenheieer  v. 
Beckert,  41  111.  172;  Lloyd  v.  Kirktoood,  112 
111.  329;  Kingsburg  v.  fifperrj^,  119  111.  280; 
Allison  V.  Drafce,  145  111.  500;  Wright  v. 
ififier,  1  Sandf.  Ch.  103,  4  Barb,  600,  8  N. 
Y.  9,  69  Am.  Dec.  438;  Losey  y.  Stanley,  147 
N.  Y.  660;  Re  Price,  67  N.  Y.  231 ;  Lefevre^y. 
Laraway,  22  Barb.  167;  2  Story,  £q.  Jur. 
1334,  1337. 

Where  the  inevitable  result  of  the  act  of  a 
person  is  to  defraud  another,  the  alleging 
and  proof  of  those  acts  is  sufficient  with- 
out using  harsh  language  and  making  use  of 
the  word  "fraud"  or  "collusion." 

National  Tube  Works  Co,  y.  Oilfillan,  124 
N.  Y.  303 ;  Douglass  v.  Ireland,  73  N.  Y.  100 ; 
Boynton  v,  Andrews,  63  N.  Y.  93;  Knoioles 
▼.  Duffy,  40  Hun,  486;  Whittlesey  v.  DeUmey, 
73  N.  Y.  671;  Goldsmith  y.  Goldsmith,  146 
N.  Y.  313;  Delaney  t.  Valentine,  154  N.  Y. 
692;  Sharp  t.  New  York,  40  Barb.  266; 
Warner  y.  Blakeman,  4  Keyes,  487. 

The  fraud  and  the  fraudulent  intent  neces- 
sarily flow  from  the  acts  themselves. 

The  proceedings  leading  up  to  the  mort- 
gage and  the  mortgage  itself  were  properly 
set  aside  by  the  judgment  of  the  special  term 
upon  the  ground  that  the  proceedings  were 
eollusively  set  on  foot  and  conducted,  and  the 
debt  for  which  the  mortgage  was  given  was 
not  the  debt  of  the  infant,  but  that  of  an- 
other, 

A  general  guardian  cannot  bind  the  in- 
fant's estate  by  his  promissory  note,  al- 
though made  in  the  name  of  the  infant.  It 
is  the  guardian's  debt,  and  not  the  infant's. 

Forster  v.  Fuller,  6  Mass.  68,  4  Am.  Dec. 
87 ;  Schouler,  Dom.  Bel.  pp.  464,  479. 

A  guardian  will  not  be  allowed  to  risk  the 
capital  of  his  ward,  or  even  the  income  from 
the  capital  in  trade.  He  certainly  will  not 
be  allowed  to  speculate  with  it,  and  certainly 
will  not  be  allowed  to  embark  it  in  the  haz- 
ards of  a  manufacturing  business  carried  on 
upon  credit. 

Hooper  v.  Eyles,  2  Vern.  480 ;  Macpherson, 
Infants,  pp.  265,  271,  277 ;  Killick  v.  Fleamey, 
4  Bro.  Ch.  161,  note ^; Booth  v.  Booth,l Be&y. 
125;  CotJiam  v.  West,  1  Beav.  380;  Ryan  ▼. 
Smith,  165  Mass.  303. 

There  is  no  question  in  this  case  of  a  bona 
flde  purchaser.  The  bank  had  full  knowledge 
that  Stevens  was  carrying  on  the  business  of 
a  brewer,  buying  and  selling  on  credit. 

Neither  the  petition  filed  in  the  proceed- 
ings to  mortgage  the  real  estate  of  the  in- 
fant, nor  the  proceedings  subsequently  had 
thereon,  gave  the  supreme  court  jurisdiction 
to  direct  the  execution  of  the  mortgage. 

The  supreme  court  has  no  inherent  juris- 
diction to  direct  the  sale  or  mortgage  of  an 
infant's  real  estate;  its  jurisdiction  rests 
wholly  upon  the  statute,  and  it  is  only  by 
,  virtue  of  a  strict  observance  of  statutory  re- 
quirements that  a  court  in  decreeing  a  sale 
or  mortgage  comes  within  its  jurisdiction. 

Rogers  v.  Dill,  6  Hill,  415;  Re  Turner,  10 
Barb.  552;  Bak^r  v.  Lorillard,  4  N.  Y.  257; 
Onderdonk  ▼.  Mott,  34  Barb.  106. 
43  L.  R.  A. 


There  is  no  presumption  of  compliance  Id 
the  absence  of  proof. 

Ellwood  V.  Northrup,  106  K.  Y.  172;  Bat> 
tell  V.  Torrey,  66  N.  Y.  294. 

The  purpose  of  the  proceeding  being  in 
fact  one  to  substitute  a  mortgage  in  the  place 
of  the  outstanding  note,  and  not  one  to  pay 
the  infant's  debt,  was  a  purpose  unauthorized 
by  the  statute  and  made  the  proceedings  lUo- 
solutely  void. 

Weinstook  v.  Levison,  26  Abb.  N.  C.  244. 

The  appointment  of  the  attorney  of  the 
Union  Bank  as  the  guardian  ad  litem  for  the 
infant  was  of  itself  an  irregularity  sufficient 
to  invalidate  all  of  the  proceedinffs,  and 
ou^ht  to  render  them  absolutely  void  at  the 
suit  of  a  person  interested. 

Heckery,  Sewton,  43  Hun,  593;  Re  Van 
Beuren,  13  N.  Y.  Supp.  201 ;  Buderus  v.  In- 
men,  20  N.  Y.  Week,  Dig.  88 ;  Knickerbocker 
V.  De  Freest,  2  Paige,  304. 

The  extreme  rigidity  and  care  with  which 
the  courts  uniformly  hold  to  the  rule  t^at 
these  proceedings  must  be  conducted  in  di- 
rect accordance  with  the  mandate  of  the 
statute  is  exemplified  in  a  large  number  of 
cases. 

Re  Lampman  22  Hun,  239 ;  Re  Valentine, 
72  N.  Y.  184;  Ellwood  v.  Northrup,  106  N.  Y- 
172 ;  Stilwell  v.  Swarthout,  81  N.  Y.  109. 

Mr,  George  F*  DanfortlLt  for  respond- 
ent: 

If  the  action  or  proceeding  has  an  inde- 
pendent purpose,  ana  contemplates  some  oth- 
er result  or  relief,  although  the  overturning 
of  the  judgment  may  be  important  or  even 
necessary  to  its  success,  the  attack  upon  the 
judgment  is  collateral  and  falls  under  the 
rule  which  prohibits  one  court  from  re-ex- 
amining the  decisions  of  anoUier  court  of 
competent  authority  on  the  same  subject. 

Black,  Judem.  §  262. 

All  that  ViQ  plaintifffl  were  entitled  to 
prove  were  the  facts  contained  in  the  com- 
plaint, and  if  those  are  insufficient  to  estab- 
lish a  cause  of  action  the  defendants  were  en- 
titled, as  a  matter  of  legal  righ-t,  to  have  the 
complaint  dismissed. 

Tooker  v.  Amouw  76  N.  Y.  397;  Pope  ▼, 
Terre  Haute  Car  d  Mfg.  Co,  107  N.  Y.  61. 

The  court  under  whose  direction  the  mort- 
gage was  executed  had  competent  jurisdic- 
tion over  the  subject-matter,  and  over  the 
parties;  power  to  entertain  the  application 
to  mortgage,  and  make  the  order.  That  or- 
der is  conclusive  until  set  aside  or  reversed ; 
and  is  obligatory  upon  the  parties  who  have 
rights  depending  upon  the  same  matters  em- 
braced within  that  proceeding. 

The  petition  and  report  not  only  described 
the  debts  or  demands  aeainst  the  estate,  but 
their  origin  and  consiaeration  and  circum- 
stances of  the  estate,  and  other  smaller  debta. 
There  arose  an  equitable  obligation,  binding 
the  infant's  estate,  incurred  by  his  guardian 
in  good  faith,  to  he  determined  upon  equita- 
ble principles. 

Hyland  v.  Bawter,  98  N.  Y.  610 ;  Clarke  v. 
Van  Surlay,  16  Wend.  436,  Affirmed,  20 
Wend.  365. 

From  the  time  of  filing  the  petition  pray- 
ing for  an  order  directing  a  mortgage,  the 
infant  was  by  statute  a  ward  of  tne  court 
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with  respect  to  its  real  property  and  matters 
eonoerned. 

Code,  S  2360. 

By  virtue  ol  its  authority  to  control  pro- 
cedure and  administer  justice  between  its 
ward  and  parties  dealing  with  him,  it  could 
act  without  seeking  lor  a  contract  enforcea- 
ble at  law,  but  upon  the  inquiry  and  ascer- 
tainment of  "what  is  just"  it  could  recog- 
nize and  enforce  an  equitable  claim,  or  one 
good  in  equity,  even  if  not  at  law. 

Dyeit  V.  North  American  Coal  Co.  20 
Wend.  b1Q','Soy€8  y.Blakeman,  6.  N.  Y.  667; 
Randall  v.  Dusetthury,  7  Jones  k  S.  174  Af- 
firmed, 03  N.  Y.  646;  New  v.  Nicoll,  73  N.  Y. 
131,  29  Am.  Rep.  Ill;  Hyland  v.  Baxter,  98 
N.  Y.  610. 

When  the  condition  of  the  property  de- 
mands, for  its  protection  or  preservation, 
the  expenditure  of  money  which  the  trustee 
or  guardian  is  unable  to  provide  from  the  in- 
come of  the  estate,  he  mav  advance  it  and 
even  pledge  the  credit  of  the  trust  estate  to 
provide  for  its  necessities. 

ViUu  T.  Page,  106  N.  Y.  439;  2  Perry.  Tr. 
S  476. 

The  adjudication  which  resulted  in  the 
mortgage  is  founded  upon  the  equity  of  the 
case  as  one  within  the  statute. 

Code,  S  2348 ;  Noyea  v.  Blakeman,  6  N.  Y. 
667;  New  v.  Nicoll,  73  N.  Y.  127,  29  Am. 
Rep.  Ill;  Van  Blyke  y.  Bush,  123  K.  Y. 
50. 

The  court  adopted  the  report  of  the  ref- 
eree upon  this  matter,  and  aner  examination 
directed  the  execution  of  the  mortgage  as  a 
means  of  raising  mone^  for  payment  of  the 
described  demand.  This  conclusion,  within 
well-settled  rules,  is  an  adjudication  binding 
all  the  parties  in  this  proceeding. 

Thompson  v.  Tolmie,  2  Pet.  167,  7  L.  ed. 
381;  Vocrhees  v.  Jackson  Bank  of  TJ,  8,  10 
Pet.  449,  9  L.  ed.  490;  Blakeley  v.  Calder,  16 
N.  Y.  617 ;  Simpson  v.  Hart,  1  Johns.  Ch.  91 ; 
Bateman  v.  Willoe,  1  Sch.  Sl  Lef.  201 ;  Lud- 
low v.  Dale,  1  Johns.  16;  Neto  York  v.  Brady, 
115  K.  Y.  616;  Btilwell  v.  Carpenter,  69  N. 
Y.  423. 

It  was  competent  for  the  court  entertain- 
ing  the  proceedings  to  determine  whether  the 
statute  had  been  complied  with  [JJowell  v. 
MilU,  56  N.  Y.  229) ,  and  decide  whether  the 
case  was  a  proper  one  in  which  to  award  the 
relief  asked  by  the  petition. 

Porter  v.  Furdy,  29  N.  Y.  106,  86  Am.  Dec. 
283. 

If  the  court  or  officer  has  jurisdiction  of 
the  subject-matter,  then  the  exercise  of  that 
jurisdiction,  however  irregular  or  erroneous, 
is  conclusive  until  reversed. 

Roderigas  v.  East  River  Sav,  Inst,  76  N. 
Y.  320.  32  Am.  Rep.  809;  Black,  Judgm.  I 
245;  Blake  v.  Lyon  d  P.  Mfg.  Co.  77  N.  Y. 
626;  Re  Macfarlane,  2  Johns,  k  H.  673;  Le 
Ouen  ▼.  Goui>emeur,  I  Johns.  Cas.  492,  1 
Am.  Dec  121. 

There  is  in  the  oomplalnt  no  averment  of 
fraud  or  collusion,  imposition,  mistake,  or 
any  other  ground  of  equitable  jurisdiction. 

Ko  decree  can  be  made  in  favor  of  a  plain- 
tiff on  grounds  not  stated  in  his  complaint, 
nor  relief  granted  for  matters  not  charged. 

Bailey  v.  Ryder,  10  N.  Y.  363;  Rome  Exch. 
43  L.  R.  A. 


Bank  v.  Ean}^,  1  Keyes,  688;  Kelsey  y. 
Western,  2  N.  Y.  606. 

It  is  not  suflicient  merely  to  raise  a  sus- 
picion, or  to  show  what  is  sometimes  called 
constructive  fraud,  but  there  must  be  actual 
fraud;  there  must  be  a  fraudulent  affirma- 
tive act,  or  a  fraudulent  concealment  of  a 
fact  for  the  purpose  of  obtaining  an  undue 
and  unpust  advantage  of  the  other  party,  and 
procuring  an  unjust  and  unconscionable 
judgment. 

Ward  V.  Bouihfield,  102  N.  Y.  287 ;  Revere 
Copper  Co.  v.  Dimock,  90  N.  Y.  33 ;  Reiser  v. 
New  York,  104  N.  Y.  68;  New  York  v.  Brady, 
26  Jones  &  S.  14,  Affirmed,  116  N.  Y.  699; 
Wehh  V.  Pell,  3  Paige,  368;  Ross  v.  Wood,  70 
N.  Y.  10;  Stilwell  v.  Carpenter,  69  N.  Y.  423, 
2  Abb.  N.  C.  263;  Verplanck  v.  Van  Buren, 
11  Hun,  328;  Patch  v.  Ward,  L.  R.  3  Ch. 
203;  Davoue  v.  Fanning,  4  Johns.  Ch.  199; 
Krekeler  v.  Riiier,  62  N.  Y.  372. 

In  the  absence  of  fraud  the  proceedings 
and  the  mortgage  should  be  upheld. 

Davoue  v.  Fanning,  4  Johns.  Ch.  199; 
Krekeler  v.  Ritter,  62  N.  Y.  372;  Patch  v. 
Ward,  L.  R.  3  Ch.  203. 

The  mortgage  to  Perkins,  under  whom  the 
Union  Bank  claims  as  assignee,  was  for  a 
valuable  consideration,  given  in  good  faith 
under  the  order  of  the  supreme  court  and 
conformed  to  it.  It  has  by  force  of  the  stat- 
ute the  same  validity  and  effect  as  if  it  was 
executed  by  Warren,  and  as  if  he  was  of  full 
age. 

Code,  8  2358;  Clarke  y.  Van  Burlay,  16 
Wend.  436,  20  Wend.  366. 

Martin,  J.,  delivered  the  opinion  of  the 
court : 

It  is  obvious  that  the  sole  purpose  and  ob- 
ject of  the  proceeding  to  mortgage  the  in- 
fant's real  estate  was  to  obtain  aoout  $26,- 
000,  with  which  to  pay  the  debt  of  Holmes  B. 
Stevens  to  the  defendant  bank.  It  is  equally 
apparent  that  the  proceeding  was  commenced 
and  continued  to  its  conclusion,  and  that  the 
assignment  of  the  mortgage  to  the  bank  was 
made  under  and  in  pursuance  of  an  agree- 
ment between  the  officers  of  the  bank  and 
the  general  guardian  that  the  real  estate  of 
the  infant  should  be  mortgaged  to  secure  the 
debt  of  the  former,  and  that  the  mortgage 
thus  obtained  should  be  substituted  as  secu- 
rity for  and  in  place  of  his  debt  to  the  bank. 
Stevens,  as  the  general  guardian  of  the  in- 
fant plaintiff,  had  no  right  or  authority  to 
embark  in  or  conduct  the  business  of  brew- 
ing, or  the  purchase  and  sale  of  barley  or 
other  merchandise,  in  the  name  of  his  ward, 
and  employ  therein  the  capital  or  credit  of 
the  latter.  It  is  a  well-established  and  ele- 
mentary principle  of  the  law  relating  to  the 
rights  and  liabilities  of  trustees  that,  in  the 
absence  of  an  express  and  sufficient  authority 
therefor,  the  employment  of  trust  property 
in  trade  or  speculation,  or  in  manufacturing, 
is  a  gross  breach  of  trust  upon  the  part  of 
the  trustee.  This  rule  applies  even  where 
he  simply  continues  the  business  or  trade  of 
a  testator.  It  is  the  duty  of  a  trustee  to 
close  up  the  trade  or  business,  to  withdraw 
the  fundH,  and  invest  them  in  proper  securi- 
ty at  the  earliest  convenient  moment.    Per- 
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ry,  Trusts,}  454.  The  employment  by  trustees 
of  the  property  or  credit  of  an  infant  in 
trade,  or  in  the  prosecution  of  manufactur- 
ing or  speculative  enterprises,  has  been  uni- 
formly condemned  as  illegal,  and  constitut- 
ing a  devastavit  of  the  estate.  Wilmerding 
V.  McKesson,  103  N.  Y.  329,  336;  King  v. 
Talhot  40  N.  Y.  76,  00;  Fellows  v.  Longyor, 
91  N.  Y.  324;  Wetmore  v.  Porter,  92  N.  Y. 
76. 

Another  principle  firmly  established  by  the 
cases  is  that  trust  funds  invested  by  trus- 
tees in  the  hands  of  third  persons,  who  have 
knowledge  of  their  character,  still  remain  im- 
pressed with  the  obligation  of  the  trust  in 
the  hands  of  the  holder,  and  are  subject  to 
be  reclaimed  and  restored  to  the  trust  fund. 
JVilmerding  v.  McKesson.lOd  N.  Y.  329,  336; 
Wetmore  v.  Porter,  92  N.  Y.  76;  Rogers  v. 
Squires,  98  N.  Y.  49;  Clark  t.  Hougham,  2 
Barn.  &  C.  149;  Perry,  Tr.  S§  828,  832; 
Wms.  Exrs.  p.  801;  Field  v.  Schieffelin,  7 
Johns.  Gh.  150,  11  Am.  Dec.  441.  It  is  be- 
yond the  power  of  a  trustee  to  bind  the  es- 
tate he  represents  to  any  use  of  its  funds  by 
contract  with  third  persons  who  have  knowl- 
edge of  the  character  of  the  property  trans- 
ferred, except  in  the  ordinary  and  usual 
course  of  administration  of  the  trust,  and  in 
furtherance  of  its  object.  Deobold  v.  Op- 
permann,  111  N.  Y.  531,  538,  2  L.  R.  A.  644. 
That  these  rules  apply  with  much  greater 
force  where  a  trustee  seeks  to  dispose  of  the 
real  property  of  his  cestui  que  trust,  who  is 
an  infant  of  tender  years,  to  pay  losses  of  a 
business  carried  on  by  himself  without  any 
semblance  of  authority,  there  can  be  no  man- 
ner of  doubt.  The  relation  which  existed 
between  Stevens  as  guardian  and  his  infant 
ward  was  that  of  trustee  and  cestui  que 
trust.  Therefore  the  debt  for  which  the  real 
estate  of  the  infant  was  mortgaged  was  not 
the  debt  of  the  infant  at  all,  but  was  the  debt 
of  the  guardian,  for  which,  so  far  as  the  rec- 
ord discloses,  he  had  no  claim  against  the  in- 
fant or  his  estate  either  in  law  or  in  equity. 

This  transaction,  plainly  and  corret^ly 
stated,  is  that  Stevens  was  individually  in- 
debted to  the  bank  in  the  sum  of  about  $25,- 
000.  For  the  purpose  of  imposing  a  liabili- 
ty upon  the  property  of  the  infant  for  what 
must  be  regarded  as  his  own  debt,  and  to  re- 
lieve himself  from  its  burden,  he  entered  into 
an  agreement  with  his  creditor,  by  which  it 
was  agreed  that  a  proceeding  in  court  should 
be  instituted  to  secure  a  transfer  of  the  in- 
dividual debt  of  the  euardlan  to  the  property 
of  the  infant,  and  thus  obtain  the  payment 
of  the  guardian's  debt  to  the  bank  from  the 
infant,  who  was  in  no  way  liable  therefor. 
This  was  a  clear  and  palpable  fraud  upon  his 
rights.  The  guardian  was  guilty  of  a  breach 
of  his  trust  in  embarking  the  property  of  his 
ward  in  business.  When  it  proved  disas- 
trous, he,  in  conjunction  with  his  creditor^ 
sought  to  impose  the  consequences  of  his  own 
disaster  upon  his  infant  ward.  This  pur- 
pose was  obvious.  It  is  equally  manifest 
that  the  bank  and  its  officers  must  have  un- 
derstood that  the  purpose  of  the  proceeding 
to  mortgage  was  to  wrongfully  deprive  the 
infant  of  his  legal  rights  and  property.  That 
such  was  the  effect  of  the  transaction  is  clear, 
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and  it  must  be  presumed  that  the  parties 
who  conferred  and  acted  in  concert  in  insti- 
tuting and  prosecuting  the  proceeding  in- 
tended the  natural  consequences  of  their 
acts.  Therefore  it  must  be  regarded  as  con- 
clusively established  that,  in  pursuance  of 
a  plan  or  scheme  contemplaiea  and  agreed 
upon,  the  officers  of  the  bank  and  the  general 
guardian  intended  to  substitute,  and  pro- 
cured the  property  of  the  infant  to  be  substi- 
tuted in  place  of  the  debt  of  the  guardian, 
and  thus,  to  that  extent,  defrauded  Uie  for- 
mer of  his  riffhts  in  the  property.  It  was 
the  plain  legal  duty  of  the  general  guardian 
not  to  waste  the  property  of  his  ward,  or 
suffer  it  to  be  waAted,  and,  above  all,  not  to 
be  instrumental  in  effecting  its  loss.  It  was 
his  duty  to  protect,  and  not  to  destroy.  Ut- 
terly disregarding  that  duty,  he  entered  into 
an  agreement  with  his  own  creditor  to  in- 
augurate a  proceeding  which  would  neces- 
sarily and  wrongfully  deprive  his  ward  of 
his  propei'ty.  This  arrangement  between  the 
officers  of  the  bank  and  the  general  guardian 
amounted  to  collusion.  ''Collusion/'  as  de- 
fined by  Bouvier,  is  "an  agreement  between 
two  or  more  persons  to  defraud  a  person  of 
his  rights  by  the  forms  of  law  or  to  obtain  an 
object  forbidden  by  law."  Thus,  the  mort- 
gage was  secured  in  pursuance  of  a  collusive 
agreement  between  tne  defendants,  the  pur- 
pose of  which  was  to  deprive  the  infant  of 
his  property  without  sufficient  consideration, 
and  for  their  own  benefit.  Having  entered 
into  a  collusive  agreement  to  illegally  de- 
prive the  infant  of  his  property,  in  further- 
ance of  it  the  general  guardian  alleged  in  his 
verified  petition  that,  unless  the  property  of 
the  infant  was  mortgaged,  it  would  be  sac- 
rificed, and  that  the  interests  of  the  infant 
would  be  promoted  by  paying  the  debt  to 
the  bank.  The  guardian  in  no  way  apprised 
the  court  of  the  collusive  agreement  between 
himself  and  the  officers  of  the  bank,  or  thai 
the  debt  for  which  he  sought  to  mortgage  the 
infant's  property  was  his  own,  and  not  that 
of  the  infant.  On  the  other  hand,  he  em- 
ployed language  in  the  petition  which  was 
well  calculated  to  convey  the  idea  to  the 
court  that  the  debt  was  the  debt  of  the  in- 
fant although  that  fact  was  not  directly  al- 
leged. 

It  is  not  seriously  denied  by  the  respond- 
ents that  the  infant's  just  rights  have  been 
imperiled  by  the  execution  and  delivery  of 
this  mortgage.  Nor  is  it  claimed  that  he 
has  no  remeiy  for  the  injury  he  has  sus- 
tained. Their  principal  contention  is  that 
a  court  of  eauity  has  no  authority  in  this 
case  to  awara  the  relief  to  which  tbe  infant 
plaintiff  is  entitled.  It  is  difficult  to  believe 
that  a  court  of  eauity  is  so  impotent,  or  its 
ai*ms  so  paralyzea,  that  it  cannot  reach  out 
and  remedy  this  wrong.  More  than  twenty 
^ears  since,  this  court  declared:  "It  is  the 
just  and  proper  pride  of  our  matured  system 
of  equity  jurisprudence  tuat  fraud  vitiates 
every  transaction;  and,  however  men  may 
surround  it  with  forms,  solemn  instruments, 
proceedings  conforming  to  all  the  details  re- 
quired in  the  laws,  or  even  by  the  formal 
judgment  of  courts,  a  court  of  equity  will 
disregard  them  all,  if  necessary,  Uiat  justice 
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and  equity  may  prevail."  Warner  ▼.  Blake- 
man,  4  Keyes,  487,  507.  There  seems  no 
doubt  of  the  general  power  of  a  court  of  eaui- 
ty,  in  proper  cases,  in  one  suit  to  grant  relief 
from  a'^deVree  or  order  in  anothef,  either  by 
a  bill  of  review,  or  by  a  supplemental  bill  in 
the  nature  of  a  review,  or  by  an  original  bill. 
The  general  grounds  upon  which  the  interpo- 
sition of  a  court  oi  equity  may  be  success- 
fully invoked  do  not  include  cases  where  the 
sole  ground  of  relief  is  that  the  former  de- 
cision was  contrary  to  equity  or  eood  con- 
science. While  the  courts  of  England  and 
of  this  country  have,  with  great  uniformity, 
refused  aid  in  all  cases  where  their  action 
would  involve  either  the  usurpation  of  appel- 
late jurisdiction  or  the  granting  of  a  second 
opportunity  of  presenting  a  cause  upon  its 
merits,  they  have,  upon  the  other  hand,  in- 
variably extended  it  over  a  large  and  well- 
deftned  class  of  cases,  to  prevent  the  reten- 
tion of  an  unconscientious  advantage  by  a 
party  in  a  court  of  law  or  equity,  through 
his  own  fraud,  or  through  some  excusable 
mistake  or  unavoidable  accident  on  the  part 
of  his  adversary.  Where  it  appears  to  be 
against  conscience  to  execute  a  judgment 
which  the  injured  party  could  not  have  pre- 
vented, or  where  he  might  have  prevented  it 
except  for  fraud  or  accident,  unmixed  with 
any  fault  or  neffligence  of  himself,  a  situa- 
tion is  presented  which  will  justify  a  court 
of  equity  in  granting  the  necessary  relief. 
Without  pursuing  this  subject  further  to  as- 
certain all  the  cases  in  which  a  party  may 
avail  himself  of  such  an  action  where  his 
defense  was  not  available  in  the  original  ac- 
tion, or  he  was,  without  fault  on  his  part, 
prevented  from  asserting  it,  it  is  sufficient  for 
the  determination  of  this  case  that  the  rule 
is  firmly  established  that  a  judgment  of  ei- 
ther a  legal  or  equitable  tribunal  may  be 
vacated  by  a  court  of  e<}uity  if  obtained  by 
fraud  or  collusion.  Smith  t.  Nelson  62  N. 
Y.  288;  Ward  v.  Southfield,  102  N.  Y.  287; 
Freeman,  Judgm.  chap.  22.  The  proposition 
upon  which  the  respondents  rely  to  uphold 
the  judgment  of  reversal  relates  to  methods 
and  procedure  rather  than  to  substantive 
righta  of  existing  equities.  They  contend 
that  in  no  aspect  of  the  case  does  the  com- 
plaint herein  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Examining  it,  we 
find  that  it  is  alleged  that  the  plaintiff  War- 
ren is  an  infant;  that  he  owned  real  estate, 
of  which  the  brewery  and  mortgaged  proper- 
ty constituted  a  part;  that  uie  defendant 
Stevens  carried  on  the  business  of  a  brewer 
there,  and  borrowed  money,  as  general  guar- 
dian of  the  infant^  for  that  purpose ;  that  he 
conducted  the  business  in  the  name  of  the  in- 
fant without  any  authority,  and  contracted 
individual  debts  at  the  Union  Bank,  for 
which  the  infant  was  in  no  wise  liable ;  that 
he  and  the  officers  of  the  bank  entered  into 
an  agreement  by  which  proceedings  to  mort- 
gage the  real  estate  of  the  infant  were  to  be 
undertaken,  and  the  premises  mortgaged, 
for  the  purpose  of  discharging  the  indebted- 
ness of  the  guardian,  and  for  no  other  pur- 
pose; that  in  pursuance  thereof  the  general 
guardian  as  such  presented  to  the  court  a  pe- 
tition, setting  forth  such  indebtedness  as  the 
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debt  of  the  estate,  and  praying  that  the  real 
estate  of  the  infant  might  be  mortgaged  for 
its  payment;  that  upon  that  petition,  pro- 
ceedings were  had  which  resulted  in.  a  mort- 
gage upon  the  infant's  real  property  to  se- 
cure $25,000  and  interest,  ana  that  tne  mon- 
evs  secured  thereby  were  employed  to  pay 
tfie  expenses  of  that  proceeding  and  the  debt 
of  the  guardian ;  that  the  mortgage  was  giv- 
en and  the  money  was  paid  for  those  purpos- 
es, and  those  alone;  and  that  in  pursuance 
of  the  original  agreement  between  them  the 
mortasLee  was  assigned  to  the  bank  with  full 
knowledge  in  both  the  mortgagee  and  as- 
signee that  the  moneys  paid  to  the  special 
guardian  were  obtained  for  and  applied  to 
the  indebtedness  of  Stevens.  Thus,  uie  con^ 
plaint  shows  that  the  guardian,  as  trustee 
of  his  ward,  was  guilty  of  a  breach  of  his 
trust,  thereby  incurring  an  individual  liabil- 
ity of  about  $25,000.  This  was  known  to 
the  bank  and  its  officers.  Notwithstanding 
these  facts,  the  guardian  and  officers  of  the 
bank  entered  into  an  agreement  to  employ 
the  processes  and  machinery  of  the  court  to 
mortgage  the  real  estate  of  the  infant  to  pay 
the  individual  debt  of  the  guardian.  This 
was  a  fraud  upon  the  court  as  well  as  upon 
the  infant  and  his  rights.  We  think  the 
complaint  fully  sets  forth  all  the  wrongful 
acts  of  the  parties,  and  as  fully  states  a 
cause  of  action  as  it  would  if  it  had  charged 
all  the  acts  thus  alleged  to  have  been  fraudu- 
lently and  wrongfully  performed.  The  Code 
only  requires  a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action. 
That  the  complaint  in  this  action  contained. 
If  the  acts  charged  were  wrongful,  or  neces- 
sarily fraudulent,  it  was  not  essential  to  a 
cause  of  action  that  they  should  be  charged 
as  havine  been  wrongfully  or  fraudulently 
performed.  The  acts  charged  were  not  less 
fraudulent  because  the  word  "fraud"  or 
''fraudulent"  was  not  employed  by  the  plead- 
er in  characterizing  them.  Warner  v.  Blake-' 
man^  4  Keyes,  487.  Where,  as  in  this  case, 
the  law  presumes  fraud  because  it  is  the  nec- 
essary consequence  of  the  acts  alleged,  and 
they  carr^  in  themselves  inevitable  evidence 
of  fraud,  independent  of  the  motive  of  the  act- 
or, it  is  unnecessary  to  characterize  the  acts 
alleged  as  fraudulent  or  otherwise.  Wheth- 
er or  not  fraud  exists  is  a  conclusion  of  law 
derived  from  facts  and  circumstances.  9 
Enc.  PI.  &  Pr.p.  688 ;  Beach,  Modern  Eq.  Jur. 
I  72.  Therefore,  an  allegation  in  a  com- 
plaint of  facts  from  which  such  a  conclusion 
necessarily  results  must  be  regarded  as  suffi- 
cient. In  Maker  v.  Hibemia  Ins.  Co.  67  N. 
Y.  200,  there  was  no  specific  allegation  of 
mistake  of  facts,  but  facts  were  averred  in 
the  complaint  showing  that  the  parties  were 
mistaken  as  to  the  effect  of  the  language  em- 
ployed, and  it  was  held  that  this  was  a  suffi- 
cient allegation  to  justify  a  reformation  of 
the  contract.  In  Whittleaey  v.  Delaney,  73 
N.  Y.  575,  the  facts  substantially  as  proved 
upon  the  trial  and  found  by  the  court  were 
averred  in  the  complaint,  although  the  pre- 
cise and  particular  charge  of  fraud  as  a 
ground  of  relief  was  not  specifically,  and  in 
terms,  put  forth.  It  was  there  held  that  it 
was    not    necessary    to    employ    the    word 
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"fraud"  or  "fraudulent"  in  order  to  charac- 
terize the  transaction  or  specify  the  ground 
of  relief.  We  think  the  general  doctrine  of 
these  cases  is  applicable  here,  and  that  the 
absence  of  the  word  "fraud"  or  "collusion" 
does  not  render  the  averments  of  the  com- 
plaint less  sufficient  to  constitute  a  cause  of 
action  for  the  fraud  or  collusion  of  the  de- 
fendants to  deprive  the  infant  of  his  proper- 
ty. In  the  language  of  Judge  Finch,  "Call- 
ing names  does  not  alter  facts."  We  are  of 
the  opinion  that  the  respondents'  claim  that 
the  complaint  was  insumcient  cannot  be  sus- 
tained. Moreover,  as  the  proof  in  the  case 
established  all  the  facts  set  out  in  the  com- 
plaint, we  think  it  was  amply  sufficient  to 
justify  the  special  term  in  setting  aside  the 
mortgage  and  proceedings  to  mortgage  the 
infant's  real  estate  upon  the  ground  that 
they  were  procured  by  the  fraud  and  coUu- 
eion  of  the  defendants. 

The  question  whether  the  court  before 
which  the  proceeding  to  mortgage  was  insti- 
tuted acquired  jurisdiction  to  grant  the  or- 
der directing  the  mortgage  or  to  confirm  the 
action  of  the  special  guardian  in  making  it, 
is  also  presented.  The  jurisdiction  of  a 
oourt  to  direct  the  execution  of  a  mortgage 
upon  an  infant's  real  estate  is  derived  wh^- 
ly  from  the  provisions  of  the  Code  of  Civil 
Procedure  relating  to  that  subject.  Code 
Civ.  Proc.  chap.  17,  art.  4,  title  7.  It  can 
only  be  exercised  in  such  cases,  under  such 
circumstances,  and  in  the  manner  in  which 
the  statute  directs.  Section  2348  of  the  Code 
specifically  points  out  the  casea  in  which  the 
real  property  of  an  infant  may  be  sold,  mort- 
gagea,  or  leased.  The  first  is:  "Where  the 
personal  property,  and  the  income  of  the  real 
property],  of    the  infant,    •    •    .    are,    to- 

S ether,  insufficient  for  the  payment  of  his 
ebts,  or  for  the  maintenance  and  necessary 
education  of  himself  and  his  family."  This 
is  the  only  provision  which  has  any  applica- 
tion to  this  case,  and  the  one  under  which 
the  general  guardian  sought  to  mortgage  the 
infant's  real  estate.  It  is  to  be  observed  that 
it  is  only  in  case  the  personal  property  and 
the  income  of  the  real  property  are  insuffi- 
cient to  pay  the  debts,  or  for  the  mainte- 
nance ana  education  of  the  infant  and  his 
family,  that  his  property  may  be  mortgaged. 
When  we  turn  to  the  petition  in  the  proceed- 
ings to  noortgage,  we  find  that  the  only  debt 
for  the  payment  of  which  it  was  sought  to 
mortgage  the  infant's  property  was  the  debt 
of  the  guardian,  and  not  the  debt  of  the  in- 
fant at  all.  There  was  no  allegation  in  the  pe- 
tition, nor  proof  upon  the  hearing  of  the 
existence  of  any  debt  of  the  infant  wnich  the 
income  of  his  property  was  not  amply  suffi- 
cient to  pay.  Indeed,  it  appears  in  the  pe- 
tition that  he  had  sufficient  personal  prop- 
erty and  income  from  his  real  property  to 
pay  all  his  debts,  and  hence  the  condition 
necessary  under  the  statute  to  authorize  the 
mortgage  was  not  shown  to  exist. 

The  precise  (question  presented  is  whether, 
where  the  petition,  proofs,  and  all  the  papers 
in  a  proceeding  under  this  statute  show, 
without  dispute  or  contradiction,  that  its 
sole  purpose  is  to  mortgage  the  property  of 
an  infant  to  pay  the  debt  of  another,  and 
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there  is  no  proof  or  daim  thfit  the  personal 
property  and  income  of  the  infant  are  in- 
sufficient for  the  payment  of  all  his  own 
debts,  and  for  the  necessary  education  of 
himself  and  family,  but,  on  the  contrary,  the 
proof  tends  to  show  that  they  are  sufficient, 
a  court  acquires  jurisdiction  to  direct  his 
property  to  be  mortgaged.  We  are  of  the 
opinion  that  the  oourt  acquired  no  jurisdic- 
tion in  that  proceeding  to  direct  the  proper- 
ty of  the  infant  to  be  mortgaged  for  the  aebt 
of  the  guardian,  and  that  uiere  were  no  facts 
in  the  petition  which  would  have  justified 
the  court  in  mortgaging  the  infant's  proper- 
ty, even  for  the  payment  of  his  own  d^>ts. 
The  action  of  the  court  was  invoked  therein 
for  a  single  purpose,  which  was  to  direct  a 
mortgage  upon  the  infant's  real  estate  for 
an  obj^  which  was  wholly  unauthorized 
by  the  statute.  That  it  had  no  jurisdiction 
to  do.  The  filing  of  a  petition  which  dis- 
closed the  existence  of  a  valid  outstanding 
debt  of  the  infant,  which  required  the  mort- 
gaging of  his  property  to  pay  it,  was,  under 
this  statute,  necessary  to  confer  jurisidiction 
upon  the  court  of  the  subject-matter.  Agri- 
cultural Ina,  Co.  V.  Barnard,  96  N.  Y.  531. 
In  such  a  proceeding  the  requirements  of  the 
statute  must  be  strictly  followed.  This 
court  has  repeatedly  held  proceedings  insti- 
tuted under  this  statute  to  be  void  when  not 
taken  in  conformity  with  it.  Battell  v.  Tor- 
rey,  66  N.  Y.  294;  Re  Valentine,  72  N.  Y. 
184;  Ellwood  v.  Northrup,  106  N.  Y.  172; 
Loaey  ▼.  Stanley,  147  N.  Y.  660,  673.  It 
has  also  held  that  a  oourt  of  equity  has  no 
inherent  power  to  direct  a  mortgage  of  the 
real  property  of  infants.  If  we  are  correct 
in  our  conclusion  that  the  oourt  had  no  ju- 
risdiction of  the  proceedings  to  mortgage, 
then  the  proceedings  and  mortgage  are  open 
to  collateral  attack  for  that  reason,  and 
should  be  set  aside.  Risley  v.  Pheniw  Bank, 
83  N.  Y.  318,  38  Am.  Rep.  421 ;  Losey  v.  Stan- 
ley, 147  N.  Y.  660.  If  it  be  said  that  the 
court  before  which  this  proceeding  was  taken 
was  a  court  of  general  jurisdiction,  still,  as 
the  proceeding  does  not  fall  within  the  ordi- 
nary proceedings  of  a  oourt  of  common  law, 
its  jurisdiction  is  yet  special  and  limited, 
wholly  dependent  upon  the  statute;  and  no 
presumption  can  be  indulged  in  favoring  that 
particular  jurisdiction.  In  that  class  of  eas- 
es the  statute  must  be  strictly  pursued, 
whatever  jurisdiction  the  court  may  possess. 
The  respondents  also  insist  that,  as  the 
purpose  of  this  action  was  to  set  aside  the 
mortgage,  and  not  solely  to  set  aside  the  pro- 
ceedings to  mortgage,  the  attack  upon  the 
proceedings  was  collateral,  and  falls  within 
the  rule  which  prohibits  a  court  from  re-ex- 
amining its  decision  upon  the  same  subject; 
and  cite  Black,  Judem.  $  252,  as  sustaining 
the  claim.  The  authority  cited  is  to  the  ef 
feet  that,  to  constitute  a  direct  attack  upon 
a  judgment,  it  is  necessary  that  a  proceed- 
ing be  instituted  for  that  very  purpose.  But 
if  the  action  has  an  independent  purpose, 
and  contemplates  some  other  relief  or  result, 
although  the  overturning  of  the  judgment 
may  be  important,  or  even  necessary  to  its 
success,  then  the  attack  upon  the  judgment 
is  collateral,  and  falls  witnin  the  rule.    On 


18ML 


Wasbeh  y.  Union  Bank  of  Roohbstbb. 


268 


the  other  hasd,  a  complfrint  alleging  that  a 
judgment  is  void,  but  is  apparently  a  lien 
upon  land  described,  is  saia  by  that  author 
to  be  a  dinect,  and  not  a  collateral,  attack 
upon  it.  This  action  was  to  obtain  a  judg- 
ment declaring  all  the  proceedings  void,  in- 
cluding the  mortgage.  The  mortgage  was, 
at  most,  a  part  of  the  proceeding,  and  had 
no  validity  independent  of  it.  It  was  as 
much  a  part  of  the  proceeding  as  any  paper 
or  order  m  it.  Hence,  we  find  nothing  m  the 
fact  that  the  plaintiff  asked  to  have  the 
mortgage,  as  well  as  the  other  proceedings, 
set  aside,  which  in  anyway  changes  the  char- 
acter of  the  action,  or  deprives  the  plaintiff 
of  the  right  to  the  relief  sought. 

It  is  also  claimed  that  the  learned  appel- 
late division  seems  to  have,  in  effect,  held 
thait  the  guardian  might  have  had  some 
equitable  claim  against  the  infant,  and  hence 
he  could  properly  maintain  a  proceeding  to 
mortgage  iiis  real  estate  to  secure  or  pay  it. 
We  do  not  perceive  any  ground  upon  which 
auch  a  doctrine  can  be  upheld.  We  not  only 
find  nothing  in  the  statute  which  authorizes 
the  inauguration  of  such  a  proceeding  to  ob- 
tain an  accounting  in  equity  between  a  guar- 
dian and  his  ward,  and  then  impose  upon  his 
real  estate  a  mortgage  to  secure  the  amount 
found  due,  but  we  find  nothing  in  the  record 
to  show  even  the  existence  of  any  e<]uity  as  a 
basis  for  such  a  daim.  The  equities  of  the 
guardian  were  in  no  way  involved  in  that 
proceeding.  It  was  a  special  proce^ing  un- 
der a  special  statute  for  a  single  purpose, 
which  certainly  did  not  include  an  account- 
ingbetween  the  guardian  and  his  ward. 

The  appellants  claim  that,  under  a  well-es- 
tablished principle  or  rule  in  equity,  where 
an  important  decree,  which  deprives  an  in- 
fant of  his  inheritance,  has  been  rendered 
against  him,  either  with  or  without  actual 
fraud  or  surprise,  the  infant  has  a  remedy 
•during  his  minority,  either  by  a  bill  of  re- 
view, original  bill  m  the  nature  of  a  bill  of 
review,  or  by  original  bill  directly  attacking 
the  decree  for  error  and  cite  as  sustaining 
that  proposition:  Cooper,  Eq.  PI.  p.  97; 
Richmond  v.  Tayleur,  1  P.  Wms.  734;  1  Dan. 
•Ch.  PI.  &  Pr.  p.  164;  Freeman,  Judgm.  §  613; 
Bank  of  United  States  v.  Ritchie,  8  Pet.  128, 
6  L.  ed.  800;  Savage  y.  Carroll,  1  Ball  &  B. 
548 ;  McLemore  v.  Chicago,  St.  L.  d  N,  0.  R, 
Vo,  68  Miss.  614;  Loyd  v.  Malone,  23  111.  43, 
74  Am.  Dec.  179;  Kttohenbeieer  v.  Beckert, 
41  111.  172;  Lloyd  v.  Kirkwood,  112  111.  329; 
Kingsbury  v.  Sperry,  119  111.  280;  Allison  v. 
Vrake,  146  111.  600;  Wright  v.  Miller,  1 
Sandf.  Ch.  103.;  Wnght  v.  Miller,  8  U^.  Y.  9, 
^9  Am.  Dec.  438;  Losey  v.  Stanley,  147  N. 
Y.  660;  Re  Price,  67  N.  Y.  231;  Lefevre  v. 
Laratoay,  22  Barb.  167 ;  McMurray  v.  Mc- 
Murray,  66  N.  Y.  176.  It  is  impossible, 
within  the  proper  limits  of  this  opinion,  to 
review  these  authorities  in  detail.  But  a 
careful  examination  of  them  discloses  that, 
while  some  are  not  applicable  to  the  question 
here,  yet  the  weight  of  their  authority  sus- 
tains tiie  contention  of  the  appellants,  at 
least  so  far  as  they  claim  to  be  authorized 
to  maintain  an  original  action  in  equity  to 
aet  aside  the  order  and  mortgage  in  ttiis  case 
as  being  in  fraud  of  the  infant's  individual 

43  L.  R.  A. 


or  property  rights,  and  being  procured  by 
fraud  and  collusion  of  the  parties.  Those 
authorities  fully  justify  this  action,  and  au- 
thorize its  maintenance  upon  the  ground  that 
the  agreement  between  the  defendants  to  ob- 
tain the  infant's  property  to  pay  the  debt  of 
the  guardian  was  collusive,  and  their  action 
under  it  was  in  fraud  of  his  rights;  and  as 
the  rights  of  a  bona  fide  purchaser,  without 
notice,  were  not  involved,  they  fully  sustain 
the  judgment  of  the  special  term  in  this  case. 
In  those  cases  many  similar  questions  have 
arisen,  and  the  courts  have,  with  great  uni- 
formity, held  that,  under  circumstances 
similar  to  those  existing  in  this  case,  a  court 
of  equity  has  the  right,  by  original  bill,  to 
set  aside  a  judgment  thus  obtained.  As  il- 
lustrative of  the  principle  of  these  authori- 
ties, we  may  refer  to  a  few  in  this  state 
which  seem  to  bear  upoi^  the  legal  questions 
involved  in  this  controversy.  In  Wright  v. 
Miller  it  was  said  that  the  jurisdiction  of  a 
court  of  chancery  to  set  aside  a  decree  ob- 
tained by  fraud,  upon  an  original  bill  filed 
for  that  purpose,  has  long  been  unques- 
tioned. In  that  case  an  action  hstd  been 
commenced  against  infants,  and  a  decree  ob- 
tained settin^f  aside  a  conveyance  made  in 
trust  for  their  benefit,  without  giving  them 
a  day  to  show  cause  after  they  became  of 
agOi  and  it  was  held  that  such  a  decree  was 
erroneous,  and  that  the  infants,  by  an  origi- 
nal bill  filed,  might  be  relieved  against  it. 
When  that  case  reached  this  court,  it  was 
again  held  that  the  infants  were  authorised 
to  bring  an  action  in  equity  to  avoid  the 
fraudulent  disposition  of  the  trust  property, 
and  that  equity  would  entertain  a  suit  to 
vacate  a  decree  obtained  by  collusion  between 
the  trustees  and  tenants  in  possession  of  a 
trust  estate  to  defeat  the  rights  of  persons 
entitled  to  equitable  interests  therein  in  re- 
mainder. In  the  McMurray  Case  a  party 
died  seised  of  certain  premises,  which  were 
mortgaged  to  the  defendant.  The  former 
devised  to  his  widow,  whom  he  made  his  ex- 
ecutrix, a  life  estate  in  a  portion  of  the  prem' 
ises,  with  remainder  to  the  plaintiffs.  The 
balance,  with  his  personal  property,  he  di- 
rected his  executrix  to  sell,  and  with  the 
proceeds  pay  and  discharge  his  debts,  includ- 
ing the  mortgage.  After  the  testator's 
death,  the  mortgagee  commenced  an  action 
of  foreclosure,  making  the  widow  and  the 
plaintiffs,  who  were  infants,  parties.  They 
were  served  with  process,  .but  no  guardian 
ad  litem  was  appointed.  The  widow  an- 
swered, but  under  an  arrangement  with  the 
defendant  that  he  would  lease  to  her  for  life, 
at  a  nominal  rent,  a  portion  of  the  mort- 
gaged premises,  executed  a  deed  to  him  of  a 
Sortion  of  the  premises  directed  to  be  sold, 
^he  withdrew  iier  answer,  and  stipulated 
that  the  defendant  might  take  judgment, 
which  he  did,  taking  judgment  by  default 
against  the  plaintiffs,  under  which  the 
preiaises  were  sold,  and  bid  in  by  the  defend- 
ant. An  original  action  was  brought  to  set 
aside  the  judgment  and  sale,  and  it  was  held 
that  the  facts  sustained  a  findine  of  fraud 
and  collusion  and  that  the  plaintiffs  were  en- 
titled to  have  the  decree  of  foreclosure  avoid- 
ed as  to  them,  and  could  maintain  an  origi* 
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nal  action  in  equity  for  that  purpose.  In 
Michigan  9.  Phwnix  Bank,  33  N.  Y.  9,  27, 
it  wa9  said:  "It  is  needless  to  multiply  cas- 
es showinf^  that  the  courts,  upon  bill  filed, 
will  set  aside  as  a  nullity  a  judgment  decree, 
or  award  obtained  by  fraud."  In  Eackley 
V.  Draper,  60  N.  Y.  92,  where  it  was  conceded 
that  the  special  term  had  authority  to  hear  a 
motion  and  grant  the  relief  sought,  it  was 
held  that,  even  if  the  motion  could  have  been 
made,  an  equitable  action  would  lie  to  vacate 
an  order  of  a  court  obtained  for  a  fraudu- 
lent purpose,  and  a  sale  made  in  pursuance 
of  it.  In  Tiernan  v.  Wilson,  6  Johns.  Ch.  411, 
a  sheriff's  sale  of  real  estate  was  set  aside  in 
an  action  brought  for  that  purpose,  upon 
the  ground  that  it  was  fraudulent  in  law,  as 
the  sheriff  was  charged  with  a  gross  act  of' 
negligence  and  abuse  of  trust.  The  same 
question  was  again  considered  by  this  court 
in  Stevens  v.  Central  Nat,  Bank^  144  N.  Y. 
50.  which  was  an  action  to  set  aside  a  judg- 
ment in  the  United  States  circuit  court,  and 
it  was  held  that,  as  it  was  fraudulent  as 
against  the  plaintiffs,  they  might  maintain 
an  original  action  to  set  it  aside.  Under  the 
doctrine  of  these  cases  it  is  obvious  that  the 
plaintiffs  had  a  right  to  institute  this  suit 
to  set  aside  the  proceedings  and  mortgage 
which  were  the  result  of  a  collusive  agree- 
ment between  the  defendants,  and  which  was 
obtained  by  a  palpable  fraud  upon  the  rights 
of  the  infant,  which  presumably  was  known 
to  all  the  defendants. 

The  contention  of  the  respondents  that  the 
same  questions  were  before  the  supreme 
court  in  the  proceedings  to  mortgage  as  are 
presented  in  this  action  cannot  be  sustained. 
Surely,  there  was  no  proof  in  the  original 

Jiroceeding  of  the  collusion  between  the  de- 
endants  to  procure  an  appropriation  of  the 
infant's  property  to  pay  the  guardian's  debts. 
After  a  full  and  careful  examination  of  the 
facts  and  law  applicable  to  the  questions  pre- 
sented upon  this  appeal,  we  have  reached  the 
conclusion  that  the  special  term  possessed 
abundant  authority  to  entertain  this  action, 
and  was  fully  justified  by  the  facts  in  set- 
ting aside  the  proceedings  to  mortgage  and 
the  mortgage  made  therein,  and  that  the 
learned  appellate  division  erred  in  reversing 
the  judgment  of  that  court.  In  reaching 
this  conclusion  we  have  recognized  the  cor- 
'  rectness  of  the  rule,  invoked  by  the  respond- 
ents, that  the  judgment  of  the  apoellate  di- 
vision should  not  be  reversed,  unless  there 
was  no  error  of  law  committed  by  the  trial 
court  to  justify  it.  We  have  found  nothing 
in  the  record  to  indicate  the  commission  of 
any  such  error  which  authorized  a  reversal 
of  the  judgment  entered  upon  its  decision. 

It  follows  that  the  judgment  of  the  appel- 
late division  should  he  reversed,  and  that  of 
the  special  term  affirmed,  with  costs  to  the 
plaintiffs  in  all  the  courts. 

All  concur,  except  Parker,  Ch.  J.,  and 
Gray,  J.,  not  voting. 
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PEOPLE  of  the  State  of  New  York,  en  rel, 
George  TYROLER,  Appt.^ 

V, 

WARDEN   OF   THE   NEW   YORK   CITY 
PRISON,  Bespt. 

(167  N.  T.  116.) . 

1«  Forblddtna  «11  but  duly  appointed 
aaentai    o/   tramaiportatioit    eompanle* 

from  engaging  in  the  business  of  ticket  broker 
Is  a  violation  of  the  liberty  guaranteed  to  cit- 
izens by  the  Constitution  which  Is  not  Jnati- 
fled  by  the  police  power  of  the  state. 

2.  It  i«  tl&e  duty  of  tbe  courts  to  ex- 
amine leaialation  complained  of  as  a  Tio- 
iatlon  of  the  rights  secured  to  the  cltisen* 

.  by  the  Constitution  for  the  purpose  of  aacer- 
talnlDg  whether  the  health,  morals,  safety,  or 
welfare  of  the  public  Justifies  Its  enactment 
under  the  police  power  of  the  state. 

8«  Tbat  dlnbonest  persona  bn're  en- 
vagred  In  tbe  ticket  brolceraore  busi-» 
aes*,  and  that  the  business  enables  the 
transportation  companies  to  engage  in  unfair 
competition,  will  not  Justify  the  legislature 
in  prohibiting  all  persons  except  those  desig- 
nated by  the  transportation  companies  fron» 
engaging  in  it. 

(Bartlett,  Mariint  ana  Gray,  JJ.,  dissent.) 

•l"         (November  22,  1898.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  order 
of  a  Special  Term  for  New  York  County  dis- 
missing a  writ  of  habeas  corpus  which 
sought  to  obtain  petitioner's  release  from 
custody  to  which  he  had  been  committed  for 
violation  of  the  statute  against  ticket  brok- 
erage.   Reversed. 

Statement  by  Parker,  Ch.  J.t 

The  relator  is  a  citizen  of  the  state 
of  New  York  and  of  the  United  States, 
and  immediately  prior  to  his  arrest^ 
and  for  several  years  before  that  time,  had 
been  engaged  in  the  city  of  New  York  in  the 
business  of  selling,  and  offering  for  sale,  and 
procuring,  tickets,  giving,  and  purporting  to 
give,  the  right  to  a  passage  and  conveyance 
on  vessels  and  railway  trains.  lie  is  charged 
with  having  received  the  sum  of  $6.30  as  a 
consideration  for  a  passage  or  conveyance 
upon  a  ferryboat,  train,  and  vessel  from  the 
city  of  New  York  to  the  city  of  Norfolk, 
Virginia,  and  for  the  procurement  of  a  tick- 
et'giving  the  absolute  right  of  passage  and 
conveyance  upon  such  ferryboat,  train,  and 
vessel,  he  not  being  at  the  time  an  author- 
ized agent  of  the  owners  or  consignees  of 
such  vessel,  or  of  the  company  running  such 
train.  It  is  not  pretended  that  the  relator 
did  not  come  into  the  possession  of  the  tick- 

Note. — For  statutes  against  ticket  broker- 
age.  see  also  Burdick  v.  People  (III.)  24  L.  R. 
A.  152,  and  note\  and  State  ▼•  Oorbett  (Mi]iB.> 
24  L.  R.  A.  49S. 
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ets  lawfully,  and  by  purchase  from  the 
transportation  companies  issuing  them.  The 
relator  sued  out  a  writ  of  habeas  corpus,  and 
demanded  his  discharge  from  tne  custody  of 
tiie  defendant,  on  the  ground  that  the  act  of 
1897  (chap.  60)  violated  certain  provi- 
sions oif  the  Constitution  of  the  state  of  New 
York  and  the  Constitution  of  the  United 
Slates,  and  was  therefore  void.  The  special 
term  made  its  order  dismissing  the  writ,  and 
remanded  the  relator.  The  appellate  divi- 
sion affirmed  thau  order* 

Messrs,  IsondM  Marsliall,  Saiitiael  Un-i 
termyer,  and  Abraham  Graber,  for  ap- 
pellant: 

The  statute  under  which  the  relator  is 
prosecuted  is  unconstitutional  because  it  de- 
prives him  of  his  liberty  without  due  proc- 
ess of  law;  because  it  deprives  him  of  rights 
and  privileges  secured  to  a  citizen  of  the 
state,  and  because  it  abridges  his  privileges 
and  immunities  as  a  citizen  of  the  United 
States,  and  denies  to  him  the  equal  protec- 
tion of  the  laws. 

The  prohibitoiy  act  invades  the  liberty  of 
the  citizen  and  fosters  monopoly. 

Blaughter-Houae  Cases,  16  Wall.  36,  21  L. 
ed.  394;  Butchers'  Union  8.  H,  d  L.  8.  L.  Co. 
V.  Crescent  City  L.  8.  L.  d  8.  H.  Co.  Ill  U.  8. 
74G,  28  L.  ed.  585;  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220;  Tiedeman,  Pol. 
Power,  p.  202;  Re  Jacobs,  98  N.  Y.  08,  50 
Am.  Rep.  636;  People  v.  Marx,  99  N.  Y.  377, 
52  Am.  Rep.  34;  People  v.  Qillson,  109  N.  Y. 
389. 

It  has  always  been  supposed  that  the  pub- 
lic welfare  demanded  the  encouragement  of 
competition ;  that  the  maxim  that  ''competi- 
tion is  the  life  of  trade"  was  dictated  by  the 
roost  wholesome  considerations  of  public  pol- 
ic}'. 

People  V.  Sheldon,  139  N.  Y.  263,  23  L.  R. 
A.  221 ;  Judd  v.  Harrington,  139  N.  Y.  105. 

It  certainly  is  within  the  power  of  a  rail- 
road company,  as  well  as  of  a  merchant,  to 
carry  on  business,  even  without  a  profit,  for 
a  period  of  time,  if  it  is  supposed  tnat  there- 
by business  can  be  attracted. 

People  V.  aHUtm,  109  N.  Y.  389. 

A  combination  for  the  purpose  of  regulat- 
ing rates  and  preventing  competition  among 
the  railroads  is  violative  of  the  anti-trust 
law  passed  by  Congress. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007. 

An  act  which  provided  for  the  summary 
sieixure  of  any  boat  or  vessel  used  by  one  per- 
son in  interfering  with  oysters  or  other  shell 
fish  belonging  to  another,  and  for  its  for- 
feiture and  sale,  was  held  to  be  unconstitu- 
tional, because  it  deprived  the  owner  of  the 
vess^  of  his  property  without  due  process 
of  law. 

Colon  y.  Lish,  153  N.  Y.  188. 

In  AUgeyer  v.  Louisiana,  165  U.  8.  578, 
41  L.  ed.  832,  an  act  of  the  legislature  of 
Iiouisiana  providing  that  any  person,  firm, 
or  corporation  who,  in  any  manner  what- 
ever, does  an  act  in  that  state  to  effect  for 
himself  or  for  another  insurance  on  prop- 
erty then  in  that  state  in  any  marine  insur- 
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ance  company  which  has  not  complied  in  all 
respects  with  the  laws  of  the  state,  shall  be 
subject  to  a  fine,  was  held  to  be  unconstitu- 
tional. 

See  also  Baltimore  v.  Radccke,  49  Md. 
217,  33  Am.  Rep.  239. 

If  this  is  a  police  regulation,  then  any  leg- 
islation which  puts  it  in  the  power  of  one 
member  of  the  community  to  prevent  his 
competitor  from  continuing  in  the  business 
in  which  he  has  competed  has  the  sanction 
of  the  Constitution. 

Oilman  v.  Tucker,  128  N.  Y.  190,  13  L.  R, 
A.  304;  Forster  v.  8cott,  136  N.  Y.  577,  18 
L.  R.  A.  543;  Colon  v.  Lisk,  153  N.  Y.  188. 

This  legislation  is  likewise  unconstitu- 
tional, because  it  deprives  the  relator  of  his 
property  without  due  process  of  law. 

People,  Eckerson,  ¥•  Haverstraw,  161  N. 
Y.  75. 

It  amounts  to  a  regulation  of  commerce 
among  the  several  states  by  the  legislature 
of  the  state  of  New  York. 

Black,  Const.  I^ws,  170,  171;  Oloucester 
Ferry  Co,  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  158,  1  Inters.  Com.  Rep.  382 ;  Hen- 
derson V.  A'ei^  York,  02  U.  8.  259,  23  L.  ed. 
543 ;  Hall  v.  DeCuir,  95  U.  S.  485,  24  L.  ed. 
547 ;  McCall  v.  California,  136  U.  8.  104,  34 
L.  ed.  392;  Leloup  v.  Port  of  Mobile,  127  U. 
8.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134;  Western  U.  Teleg,  Co.  v.  Pendleton, 
122  U.  8.  347,  30  L.  ed.  1187,  1  Inters.  Com. 
Rep.  $0Q;We8terH  U.  Teleg.  Co.  v.  Alabama 
State  Bd.  of  Assessment,  132  U.  8.  472,  33 
L.  ed.  409,  2  Inters.  Com.  Rep.  726;  Crutcher 
V.  Kentucky,  141  U.  8.  47,  35  L.  ed.  649. 

A  state  law  is  unconstitutional  and  void 
which  re<}uires  a  party  to  take  out  a  license 
for  carrying  on  interstate  commerce,  no  mat- 
ter how  specious  the  pretext  may  be  for  im* 
posing  it. 

Brotcn  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Welton  v.  MissouH,  91  U.  8.  275,  2a 
L.  ed.  347;  Pickard  v.  Pullman  Southern 
Car  Co.  117  U.  S.  34,  29  L.  ed.  785;  Robbins^ 
V.  Shelby  County  Taxing  Dist.  120  U.  8. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45; 
Asher  v.  Texas,  128  U.  8.  129,  32  L.  ed.  368^ 
2  Inters.  Com.  Rep.  241 ;  Stoutenburgh  v» 
Hennick,  129  U.  8.  141,  32  L.  ed.  637;  Bren- 
nan  v.  TitusviUe,  153  U.  8.  289,  38  L.  ed. 
719,  4  Inters.  Cora.  Rep.  658. 

A  state  law  prohibiting  the  sale  of  intox- 
icating licjuors  is  void  when  it  comes  into- 
contact  with  an  express  or  implied  regula- 
tion of  interstate  commerce  by  Congress,  de- 
claring that  traflic  in  such  liquors  as  arti- 
cles* of  merchandise  between  the  states  shall 
be  f  ree« 

Leisy  v.  Hardin,  135  U.  S.  100,  84  L.  ed. 
128,  3  Inters.  Com.  Rep.  36;  Walling  v. 
Michigan,  116  U.  8.  446,  29  L.  ed.  691. 

A  statute  providing  for  the  inspection  of 
meat  and  flour  brought  from  one  state  to  an- 
other, and  requiring  the  inspection  to  be- 
marked  thereon,  and  imposing  a  penalty  for 
offering  such  wares  for  sale  without  such  in- 
spection, has  been  declared  to  be  repugnant 
to  the  commerce  clause  of  the  Constitution. 

Minnesota  v.  Barber,  136  U.  8.  313,  34  L. 
ed.  455,  3  Inters.  Com.  Rep.  185;  Brimmer 
V.  Rebman,  138  U.  8.  78,  34  L.  ed.  862,  3  In- 
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tera.  Com.  Rep.  485;  Voight  v.  Wright,  141 
U.  S.  62,  35  L.  ed.  638. 

An  act  of  the  legislature  of  this  state  re- 
quiring oonvict-made  goods  to  be  branded  as 
such  was  an  unconstitutional  attempt  to 
regulate  commerce. 

,  People  y.  Hatolcina,  20  App.  Div.  494. 
''  The  power  of  Congiess  is  so  far  exclusive 
that  no  state  had  the  power  to  make  any  law 
of  regulation  affecting  the  free  and  unre- 
strained intercourse  of  commerce  between 
the  states. 

Brown  v.  Houston,  114  U.  S.  G22,  20  L.  ed. 
267;  Brennan  v.  Tiiusville,  153  U.  S.  300,  38 
L.  ed.  722,  4  Inters.  Com.  Kep.  658 ;  New  Or- 
leans Qaslight  Co,  v.  Louieiatia  Light  d  H. 
P.  d  Mfg.  Co.  115  U.  S.  650,  20  L.  ed.  516; 
Scott  V.  Donald,  166  U.  S.  58,  41  L.  ed. 
C.32 ;  Welton  T.  MissouH,  91  U.  S.  275,  23  L. 
ed.  347. 

This  legislation  further  offends  the  Consti- 
tution of  the  state  of  New  York,  because  it 
is  practically  an  abdication  of  governmental 
functions  in  favor  of  private  individuals 
and  corporations. 

Barto  v.  Himrod,  8  N.  Y.  483,  69  Am.  Dec. 
606. 

Messrs,  James  D.  MoClelland  and 
Charles  E.  I.eBarbler,  with  Mr,  Asa 
Bird  Gardiner,  for  respondent: 

Unless  the  act  of  the  legislature  is  plainlj^ 
at  variance  with  some  portion  of  the  Consti- 
tution, it  will  be  upheld,  and  doubtful  ques- 
tions will  be  resolved  in  favor  of  the  validity 
of  the  act. 

Rogers  v.  Buffalo,  123  N.  Y.  181,  9  L.  R. 
A.  679;  People  v.  Budd,  117  N.  Y.  29,  6  L. 
R.  A.  659;  Hill  v.  Thompson,  16  Jones  &  S. 
481,  18  Jones  k  S.  165;  Live  Stock  Dealers 
d  B.  Asso.  V.  Crescent  City  L.  S,  L.  d  8.  H. 
Co.  1  Abb.  (U.  S.)  388;  Slaughter-House 
Cases,  16  Wall.  36,  106,  21  L.  ed.  394,  418; 
Re  Jacobs,  98  X.  Y.  98,  60  Am.  Rep.  636; 
Bertholf  v.  O'Reilly,  74  N.  Y.  609,  30  Am. 
Rep.  323;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Ren.  34;  People  v.  Oillson,  109  N.  Y.  398. 

The  legi«*lature  is  vested  with  tlie  entire 
police  power  possessed  by  the  people  of  this 
state. 

People  y.  Ewer,  8  N.  Y.  Crim.  Rep.  383 ; 
Com.  V.  Wilson,  14  Phila.  384;  People  v. 
Cannon,  10  N.  Y.  Crim.  Rep.  497 ;  People  v. 
Bartholf,  139  N.  Y.  32. 

There  is  a  recojjnized  necessity  for  the  re- 
Btiictions  imposed,  and  the  suppression  of  a 
most  prolific  source  of  crime. 

There  is  nothing;  in  the  act  which  deprived 
the  petitioner  of  the  property  in  the  ticket. 

yashville,  C.  d  St,  L,  R,  Co,  v.  McConnell, 
82  Fed.  Rep.  65. 

Neither  individual  rights  nor  the  right  to 
property  are  absolute,  and  both  may  be  con- 
tracted for  the  welfare  of  the  public  without 
encroaching  upon  constitutional  rights. 

People  V.  Rosenberg,  67  Hun,  62. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  statute  that  appellant  iuRists  is  in 
derogation  of  the  limitation  placed  upon  the 
legislative  power  by  the  people,  through  the 
Constitution  of  the  state  reads  as  follows: 

''Sec.  1.  The  Penal  Code  is  hereby  amend- 
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ed  by  inserting  therein  a  new  section,  to  be 
known  as  section  615,  to  read  as  follows:  | 

615.  Sale  of  Passage  Tickets  on  Veesels  and 
Railroads  Forbidden,  Except  by  Agents  Spe- 
cially Authorize*!. — ^No  person  shall  issue  or 
sell,  or  offer  to  sell,  any  passage  ticket,  or 
an  instrument  giving  or  purporting  to  give 
an^  right,  either  absolutely  or  upon  any  con- 
dition or  contingency  to  a  passage  or  con- 
veyance upon  any  vessel  or  railway  train, 
or  a  berth  or  state  room  in  any  vessel,  unless 
he  is  an  authorized  agent  of  the  owners  or 
consi^ees  of  such  vessel,  or  of  the  company 
running  such  train,  except  as  allowed  by  sec- 
tions 616  and  622 ;  and  no  person  is  deemed 
an  authorized  agent  of  such  owners,  consign- 
ees or  company,  within  the  meaning  of  the 
chapter,  unless  he  has  received  authority  in 
writing  therefor,  specifying  the  name  of  the 
company,  line,  vessel,  or  railway  for  which 
he  is  authorized  to  act  as  aeent,  and  the 
city,  town,  or  village  together  with  the 
street  and  street  number,  in  which  his  office 
is  kept,  for  the  sale  of  tickets. 

''Sec.  2.    Section  616  of  the  Penal  Code  is 
hereby  amended  so  as  to  read  as  follows:    9 

616.  Sales  by  Authorized  Agents  Restricted. 
— No  person,  except  as  allowed  in  section 
622,  shall  ask,  take,  or  receive  any  money  or 
valuable  thing  as  a  consideration  for  any 
passage  or  conveyance  upon  any  vessel  or 
railway  train,  or  for  the  procurement  of  any 
ticket  or  instrument  giving  or  purporting  to 
give  a  right,  either  absolutely  or  upon  a  con- 
dition or  contingency,  to  a  passage  or  convey- 
ance upon  a  vessel  or  railway  train,  or  a 
berth  or  stateroom^  on  a  vessel,  unless  he  is 
an  authorized  agent  within  the  provisions  of 
the  last  section;  nor  shall  any  person,  as 
such  agent,  sell,  or  offer  to  sell,  any  such 
ticket,  instrument,  berth,  or  stateroom,  or 
ask,  take,  or  receive  any  consideration  for 
any  such  passage,  conveyance,  berth,  or 
stateroom,  excepting  at  the  office  designated 
in  his  appointment,  nor  until  he  has  b^n  au- 
thorized to  act  as  such  agent  according  io 
the  provisions  of  the  last  section,  nor  for  a 
sum  exceeding  the  price  charged  at  the  time 
of  such  sale  by  the  company,  owners,  or  con- 
signees of  the  vessel  or  railway  mentioned 
in  the  ticket.  Nothing  in  this  section  or 
chapter  contained  shall  prevent  the  properly 
authorized  agent  of  any  transportation  com- 
pany from  purchasing  from  the  pfoperly  au- 
thorized agent  of  any  other  transportation 
company  a  ticket  for  a  passenger  to  whom 
he  may  sell  a  ticket  to  travel  over  any  part 
of  the  line  for  wliich  he  is  the  properly  au- 
thorized agent,  so  as  to  enable  such  passen- 
ger to  travel  to  the  place  or  junction  from 
which  his  ticket  shall  read.*' 

The  remaining  portion  of  the  section  re- 
lates to  the  redemption  of  tickets  purchased 
from  an  authorized  agent  of  a  railway  com- 
pany, under  certain  contingencies,  and  with- 
in certain  periods  of  time,  and  is  not  in  any 
wise  involved  in  this  appeal. 

Having  observed  how  the  statute  reads,  it 
will  be  well  next  to  analyze  it,  and  see  if  we 
can  find  out  what  was  intended  to  be  aceom- 
pliphed,  and  is  in  fact  accomplished,  by  the 
phraseology  of  the  statute,  in  order  that  we 
may  ascertain  whether   the   statute   ia   in 
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•contraventfon  of  any  of  the  rights  ie- 
<:ured  by  the  Constitution  to  the  citizen.  It 
will  be  observed,  in  the  first  place,  that  it 
•does  not  prohibit  the  sale  of  tickets  abso- 
lutely, nor  does  it  limit  to  the  particular 
transportation  company  over  whose  route  he 
<[e9ires  to  be  conveyed  the  right  to  sell  tick- 
ets to  the  traveler.  It  may  be  said  in  pass- 
ing, that  the  last  assertion  is  in  conflict  with 
the  position  taken  by  the  learned  judge  who 
wrote  the  opinion  of  the  appellate  division ; 
for  he  assumes  that,  as  only  persons  appoint- 
ed agents  can  sell,  the  effect  of  the  provision  is 
that  a  corporation  "shall  qnly  sell  through  its 
agents,  and  is  merely  a  declatation  that  the 
corporation  itself  was  to  sell  its  tickets." 

The  1st  section  and  the  first  part  of  the 
2d  section  do  restrict  the  sale  of  passage 
tickets  to  agents  specially  authorized  by 
transportation  companies,  and,  if  there  was 
nothing  else  in  the  statute  upon  the  subject, 
it  would  bear  the  construction  put  upon  it, 
that  its  only  effect  is  to  confine  the  right  to 
^ell  passage  tickets  of  a  corporation  to  that 
corporation  itself,  which  can  act  only 
through  agents,  but  between  the  opening 
and  the  dosing  sentences  of  the  second  sec- 
tion may  be  found  the  follo^xing :  "Nothing 
in  this  section  or  chapter  contained  shall 
prevent  the  properly  authorized  agent  of  any 
trans^jortation  company  from  purchasing 
from  the  properly  authorized  agent  of  any 
other  transportation  company  a  ticket  for  a 
passenger  to  whom  he  may  sell  a  ticket  to 
travel  over  any  part  of  the  line  for  which  he 
is  the  properly  authorized  a^ent,  so  as  to  en- 
able such  passenger  to  travel  to  the  place  or 
junction  from  which  his  ticket  shall  read.* 
Thus  we  see  that  the  moment  a  man  becomes 
the  agent  of  a  transportation  company  he  is 
by  that  designation  authorized  to  buy  tick- 
ets of  any  other  transportation*  company  in 
the  United  States  or  the  world,  and  may  sell 
such  tickets  to  any  person  who  applies  for 
them.  In  the  sale  of  tickets  of  the  various 
transportation  companies,  other  than  those 
of  the  company  of  which  he  is  an  agent,  he 
necessarily  acts  as  a  broker.  He  can  buy 
the  tickets  and  sell  them  again,  making  a 
profit  that  may  perhaps  depend  more  or  less 
on  the  degree  of  competition  between  rail- 
roads in  various  parts  of  the  country.  Clear- 
ly, the  agent  of  a  transportation  company, 
in  the  purchase  and  sale  of  tickets  of  foreign 
corporations,  is  not  engaged  in  selling  tne 
passage  tickets  of  the  transportation  com- 
pany appointing  him.  It  is  not  the  sale  of 
the  tickets  of  nis  principal  alone  that  the 
agent  is  thus  engaged  in ;  but  when  a  trans- 
portation company  appoints  an  agent  to  sell 
ita  tickets,  then  the  state,  by  this  statute, 
steps  in  and  attempts  to  clothe  him  with  the 
power  which  it  takes  from  all  other  citizens 
to  deal  in  the  tickets  of  as  many  other  trans- 
portation companies  aa  he  may  be  able  to 
make  satisfactory  arrangements  with. 

This  leads  us  to  note  another  interesting 
feature  of  this  remarkable  statute.  The 
buying  and  selliiii;  of  passage  tickets  is  not 
abolished;  it  is  only  condemned  where  the 
seller  has  not  authority  from  some  one  of 
the  transportation  comn<»nies  to  a^t  nA  its 
ii^ent.  Tt  has  happened  before  that  for  the 
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protection  of  the  people  the  lawmaking 
power  has  provided  for  an  examination  for 
the  purpose  of  ascertaining  whether  appli- 
cants possessed  suitable  qualifications  as  to 
character,  intelligence,  and  financial  respon- 
sibility to  fill  certain  positions  of  trust,  or 
to  engage  in  a  business  which  might  prove 
dangerous  to  the  people  in  the  hands  of  a 
person  either  incompetent  or  of  bad  charac- 
ter; but  in  no  instance  has  it  conferred  a 
general  and  unlimited  power  of  appointment 
upon  a  class  of  persons  or  corporations 
wholly  unconnected  with  the  state  govern- 
ment. It  may  i>oBsibly  be  that  there  was 
such  a  situation  as  would  have  justified  an 
enactment  placing  some  restrictions  upon 
those  engaged  in  the  selling  of  passage  tick- 
ets, and  prescribing  penalties  by  way  of  fine 
or  imprisonment  for  those  who  should  break 
over  such  restraints.  Our  excise  legislation 
afTords  an  illustration.  By  its  provisions 
all  are  permitted  to  sell  liquor,  within  cer- 
tain limitations  that  apply  to  all  citizens 
alike,  and  for  the  violation  of  the  regula- 
tions of  the  traffic  are  provided  certain  pen- 
alties that  are  expected  to  assure  to  the  pub- 
lic some  measure  of  protection  from  non  law- 
abiding  citizens  engaged  in  the  business. 
But  this  act  sim])ly  turns  over  to  the  trans- 
portation companies  the  selection  of  those 
who  are  hereafter  to  be  permitted  to  sell 
tickets.  It  imposes  no  restraints  whatever 
upon  the  appointing  power,  nor  upon  the 
agents  selected,  other  than  that,  in  the  pur- 
chase of  tickets,  he  must  confine  himself  to 
the  properly  authorized  agents  of  the  trans- 
portation companies.  The  business  of  buy- 
ing and  selling  tickets,  as  to  such  agents, 
continues  to  be  a  legitimate  business,  but 
to  all  citizens  other  than  those  who  may  be 
selected  by  the  transportation  companies  the 
right  to  buy  and  seU  tickets  is  denied,  and 
an  actual  sale  by  them  constitutes  a  felony. 
The  act  itself  is  silent  as  to  the  motive  of 
its  enactment  by  the  legislature,  and  it  con- 
tains no  suggestion  as  to  the  public  interests 
which  its  purpose  is  to  subserve. 

Ticket  brokerage  as  a.  business  has  been 
in  existence  for  many  years.  It  is  a  matter 
of  common  knowledge  that  at  great  agencies, 
such  as  Cook's  and  Gaze's,  tickets  can  be 
purchased  over  a  great  portion  of  the  trans- 
portation routes  of  the  world.  Intending 
travelers  in  great  numbers  have  gone  to 
those  agencies  for  advice  as  to  choice  of 
routes  to  be  taken  in  contemplated  journeys 
and  to  purchase  the  tickets  for  the  trip, 
whether  it  should  require  days  or  weeks  or 
months  to  make  it.  xhe  traveling  public  in 
large  numbers  have  come  to  make  use  of  the 
facilities  afforded  by  such  agencies,  of  which 
there  are  now  very  many.  And  Cook's  and 
Gaze's  are  among  the  agencies  that  must  go 
out  of  business  in  this  state  if  this  statute 
can  live,  unless  some  transportation  com- 
pany shall  deem  it  wise  to  clothe  them  with 
the  authority  to  act  as  its  agents. 

It  is  asserted  by  counsel  that  the  traveling 
public  and  the  transportation  companies  have 
been  so  defrauded  by  the  acts  of  the  brokers 
in  the  selling  of  unused,  or  alleged  to  be  un- 
used, pa-ssage  tickets,  as  to  call  for  legis- 
lation of  a  protective  character,  of  which 
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this  statute  is  the  outcome.  The  tendenpy 
of  the  times  undoubtedly  is  to  rush  to  the 
legislature  for  a  cure  for  all  the  grievances  of 
citiieiis,  whether  real  or  imaginary,  and 
many  novel  experiments  in  legislation  are 
the  result.  But  usually,  in  case  of  wrongs, 
penalties  have  been  provided.  It  is  novel 
legislation,  indeed,  tAat  attempts  to  take 
a'way  from  all  the  people  the  right  to  con- 
duct a  given  business  because  there  are 
wrongdoers  in  it,  from  whose  conduct  the 
people  suffer.  But  where  in  the  statute  is 
to  be  found  the  evidence  that  its  purpose  is 
to  prevent  fraud?  "In  the  title  of  the  act," 
answers  counsel,  and  with  that  answer  he 
has  to  be  content;  for  while  the  act  is  en- 
titled ''Frauds  in  the  sale  of  passage  tick- 
ets," the  body  of  the  statute  does  not  con- 
tain any  reference  to  forged,  altered,  used, 
or  stolen  tickets.  The  sale  of  such  tickets 
is  made  a  punishable  o/Tense  under  other 
sections  of  the  Penal  Code.  The  provisions 
of  the  act,  therefore,  have  reference  to  the 
selling  of  valid  tickets,  regularly  issued  by 
a  transportation  company.  Can  the  legis- 
lature (teclare  siich  sales  to  be '  fraudulent, 
or  prohibit  them  on  the  ground  that  it  tends 
to  prevent  fraud?  If  the  act  prohibited  is 
fraudulent,  there  can  be  no  doubt  that  the 
legislature,  under  its  police  power,  may  pro- 
vide for  its  punishment ;  but  whether  it  may, 
under  such  power,  interdict  the  sale  of  a 
valid  ticket  by  one  person  to  another,  upon 
the  pretext  that  fraud  will  thus  be  prevent- 
ed, presents  a  very  different  question.  I 
confess  I  am  unable  to  see  how  such  a  sale 
defrauds  a  transportation  company.  If  a 
transportation  company  sells  a  ticket  from 
Kew  York  to  San  Francisoo,  it  undertakes 
to  carry  the  holder  from  one  place  to  the 
other.  It  costs  the  company  no  more  to  car- 
ry one  person  than  it  does  the  other.  How, 
then,  can  it  be  defrauded  or  in  any  way  preju- 
diced by  the  transfer  of  such  a  ticket  by  the 
purchaser  to  another  person?  It  is  said  that 
the  prohibition  of  such  a  sale  tends  to  pro- 
tect the  traveler  from  being  defrauded.  If 
it  is  a  sale  of  a  v/ilid  ticket,  no  fraud  can 
poi^sibly  result;  and  if  it  is  not  a  sale  of  a 
valid  ticket,  then  the  sale  is  fraudulent  and 
is  prohibited  by  other  provisions  of  the  Pen- 
al Code. 

Only  one  prop  remains  which  it  is  pre- 
tended can  support  the  weight  of  this  stat- 
ute, and  that  is  that  the  penal  laws  not  hav- 
ing proved  sufficiently  emcacious  to  wholly 
prevent  fraud,  an  emergency  is  presented 
which  justified  the  taking  away  from  the 

general  public  the  right  to  engage  in  the 
usiness  of  ticket  selling.  It  is  not  contend- 
ed that  the  business  of  ticket  brokerage  is 
in  itself  of  a  fraudulent  character.  The 
business  can  be  honestly  conducted;  it  has 
been  so  conducted  in  the  past  by  honest  men 
engaged  in  it;  and  the  most  that  is  asserted 
is  that  there  are  some  men  engaged  in  the 
business  who  have  imposed  on  the  public. 
The  same  assertion  can  be  made  with  equal 
truth  of  every  business,  trade,  and  profes- 
sion. Because  some  coal  dealers  and  vend- 
ors in  sugar  cheat  in  weight,  and  dealers 
in  paints  and  oil  in  measurements,  and  in 
tobacco  in  quality,  it  has  not  hitherto,  we 
43  li.  R.  A* 


venture  to  say,  been  thought  the  proper  rem- 
edy to  make  it  a  felony  for  persons  to  here- 
after  engage  in  such  business,  unless  they 
shall  have  been  duly  appointed  as  agents  by 
the  corporations  manufacturing  or  produc- 
iuK  the  product. 

Still  another  motive  for  this  enactment  is- 
suggested,  and  that  is  that  its  real  purpose 
is  to  enable  transportation  companies  to- 
oompel  others  with  which  they  may  enter 
into  pooline  arrangements  to  preserve  their 
agreement  from  secret  violation,  which  is 
frequently  the  outcome  under  the  present 
ticket-brokerage  svstem,  which  offers  an  ave- 
nue by  which  the  weaker  corporation  to  such 
an  agreement  can  dispose  of  its  tickets  at  a 
price  lower  than  that  agreed  upon. 

This  subject  received  judicial  attention  in* 
Nashville,  C.  d  8t.  L.  It.  Co.  v.  McConnell, 
82  Fed.  Rep.  6ii,  and  State  v.  Corhett,  57 
Minn.  345,  24  L.  R.  A.  498,  4  Inters.  Com. 
Rep.  694,  where  statutes  having  apparently 
the  same  object  in  view  as  this  one  were  un- 
der consideration,  as  will  appear  from  the 
following  extract  from  the  opinion:  "It 
was  also  commonly  believed  that,  in  order 
to  evade  statutes  designed  to  secure  uniform- 
ity of  rates  and  to  prevent  discriminations, 
some  carriers  of  passengers  were  in  the  hab- 
it of  placing  large  blocks  of  their  tickets 
with  'scalpers,'  ostensibly  not  their  agents, 
for  sale  at  cut  rates.  To  remedy  these  and 
similar  abuses,  real  or  supposea,  this  stat- 
ute was  passed.  That  all  its  provisions  have 
some  relation  to,  and  tendency  to  accomplish, 
this  end,  is  quite  clear." 

Counsel  argue  that  the  helpfulness  of  the 
ticket  broker  in  securing  to  the  traveling 
public  the  benefits  of  such  competition  was 
of  such,  a  fraudulent  character  as  to  wholly 
justify  the  legislation,  and  appeal  to  the  de* 
cisions  quoted  from  in  support  of  such  con- 
tention. But  we  pass  for  the  present  the 
subject  of  motive ,  to  be  again  referred  to 
when  we  come  to  consider  whether,  under 
the  police  power,  the  legislation  can  be  jusp 
tified.  Whatever  the  legislature's  motive, 
the  fact  is  that  it  has  passed  an  act  which 
does  not  declare  ticket  brokerage  unlawful, 
for  it  allows  any  person  who  may  be  fortu- 
nate enough  to  secure  an  appointment  aa 
agent  for  a  transportation  company  to  en- 

fage  in  ticket  brokerage,  but  tne  act  does 
eclare  that  if  any  person,  other  than  an 
agent  of  a  transportation  company,  under- 
takes to  engage  in  the  passenger  ticket  bro- 
kerage business  he  shall  be  guilty  of  a  fel- 
ony; in  other  words,  that  it  is  unlawful  for 
M  citizens  of  Kew  York  to  engage  in  the 
buying  and  selling  of  passage  tickets  unless 
empowered  to  do  so  by  the  written  appoint- 
ment of  a  transportation  company. 

Mudi  has  been  said  in  argument  with  ref- 
erence to  this  statute  in  a  more  agreeable 
vein,  placing  the  statute  in  a  somewhat 
more  attractive  form,  but  it  is  as  well  to  eo 
beneath  the  surface,  and  get  at  the  truth, 
which  is  that  the  statute  was  intended  to  and 
does  in  fact  vest  the  control  of  the  sale  of 
passage  tickets  within  this  state,  not  only 
of  transportation  compatiies  doing  business 
in  thi«  state,  but  throughout  the  world,  ex- 
clusively in  the  hands  of  such  oompanies. 
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The  business  of  selling  passage  tickets  con- 
tinues, therefore,  to  be  regarded  as  a  law- 
iiil  and  legitimate  business.  Public  policy 
is  still  declared  to  favor  a  business  which 
recognizes  the  propriety  of  the  middleman 
between  the  passenger  and  the  transporta- 
tion company,  but  the  right  to  engage  in  it 
is  denied  to  the  general  public.  The  ques- 
tion, then,  is  whether  the  organic  law  pro- 
hibits legislation  of  this  character. 

Before  referring  to  the  provisions  of  the 
•Constitution  that  it  is  confidently  asserted 
condemn  such  leeislation,  it  may  not  be  out 
of  place  to  note  that  the  granting  of  monopo- 
lies or  exclusive  privileges  to  corporations 
or  persons  has  been  regarded  as  an  invasion 
•of  the  rights  of  others  to  follow  a  lawful  call- 
ing and  an  infringement  of  personal  liberty, 
from  the  times  of  the  reigns  of  Elizabeth 
and  James.  The  statute  of  21  Jac.,  abol- 
ishing monopolies,  has  been  from  the  time  of 
its  enactment  regarded  as  a  statutory  land- 
mark of  English  liberty,  and  that  nation  has 
Jealously  preserved  it.  It  was  a  part  of 
that  ii^eritance  which  our  fathers  brought 
with  them  and  incorporated  into  the  organic 
law,  to  the  end  that  the  lawmaking  power 
should  be  restrained  from  interference  with 
it. 

In  this  connection,  the  language  employed 
by  Mr.  Justice  Field  in  Butchers*  Union  8. 
H.  d  L,  S.  L.  Co,  Y,  Crescent  City  L.  8.  L.  d 
8.  H,  Co.  Ill  U.  S.  746,  756,  757,  28  L.  ed. 
•585,  590,  591,  is  most  instructive:  "As,  in 
our  intercourse  with  our  fellow  men,  certain 
jirinciples  of  morality  are  assumed  to  exist, 
"without  which  society  would  be  impossible, 
•BO  certain  inherevt  rights  lie  at  the  founda- 
tion of  all  action,  and  upon  a  recognition  of 
them  alone  can  free  institutions  be  main- 
tained. These  inherent  rights  have  never 
been  more  happily  expressed  than  in  the 
Declaration  of  Independence,  that  new  evan- 
gel o^  liberty  to  the  people:  *We  hold  these 
truths  to  be  self-evident/ — ^that  is,  so  plain 
that  their  truth  is  recognized  upon  their 
•mere  statement, — 'that  all  men  are  endowed' 
— ^not  by  edicts  of  emoerors,  or  decrees  of 
Parliament,  or  acts  ol  Congress,  but — *by 
'their  Creator  with  certain  inalienable  rights' 
— that  is,  rights  which  cannot  be  bartered 
away,  or  given  away,  or  taken  away,  except 
in  punishment  of  crime, — 'and  that  among 
these  are  life,  liberty,  and  the  pursuit  of 
happiness,  and  to  secure  these* — not  grant 
them,  but  secure  them-— 'governments  are  in- 
stituted among  men,  derivincf  their  just. 
powers  from  the  consent  of  the  governed.' 
Among  these  inalienable  rights,  as  proclaimed 
in  that  great  document,  is  the  right  of  men 
to  pursue  their  happiness,  by  which  is  meant 
the  right  to  pursue  any  lawful  business  or 
vocation,  in  any  manner  not  inconsistent 
with  the  equal  rights  of  others,  which  may 
increase  their  prosperity  or  develop  their 
faculties,  so  as  to  give  to  them  their  highest 
•enjoyment.  The  common  business  and  call- 
ings of  life,  the  ordinary  trades  and  pur- 
suits, which  are  innocuous  in  themselves, 
and  have  followed  in  all  communities 
from  time  immemorial,  must,  therefore,  be 
free  in  this  country  to  all  alike  upon  the 
same  conditions.  The  right  to  pursue  them^  * 
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without  let  or  hindrance,  except  that  which 
is  applied  to  all  persons  of  the  same  age, 
sex,  and  condition,  is  a  distinguishing  privi- 
lege of  citizens  of  the  United  States,  and  an 
essential  element  of  that  freedom  which 
they  claim  as  their  birthright.  .  .  In 
this  country  it  has  seldom  been  held,  and 
never  in  so  odious  a  form  as  is  here  claimed, 
that  an  entire  trade  and  business  could  be 
taken  from  citizens  and  vested  in  a  single 
corporation.  Such  legislation  has  been  re- 
garded everywhere  else  as  inconsistent  with 
civil  liberty.  That  exists  only  where  every 
individual  has  the  power  to  pursue  his  own 
happiness  according  to  his  own  views,  unre- 
strained except  by  equal,  just,  and  impar- 
tial laws." 

From  the  opinion  of  Mr.  Justice  Mat- 
thews in  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
370,  30  L.  ed.  220,  226,  the  following  is  tak- 
en: "But  the  fundamental  rights  to  life,, 
liberty,  and  the  pursuit  of  happiness,  con- 
sidered as  individual  possessions,  are  secured 
by  those  maxims  of  constitutional  law  which 
are  the  monuments  showing  the  victorious 
progress  of  the  race  in  securing  to  men  the 
blessings  of  civilization  under  the  reign  of 
just  and  eaual  laws,  so  that,  in  the  famous 
language  of  the  Massachusetts  bill  of  rights, 
the  government  of  the  commonwealth  'may 
l>e  a  government  of  laws  and  not  of  men' — 
for  the  very  idea  that  one  man  may  be  com- 
pelled to  hold  his  life,  or  the  means  of  liv- 
ing, or  any  material  right  essential  to  the 
enjoyment  of  life  at  the  mere  will  of  an- 
other seems  to  be  intolerable  in  any  country 
where  freedom  prevails^  as  being  the  essence 
of  slavery  itself." 

These  principles  have  also  been  incorpor- 
ated into  the  organic  law  of  this  state.  Ar- 
ticle 1,  §  1,  of  the  state  Constitution  reads 
IS  follows  r  "No  member  of  this  state  shall 
be  disfranchised,  or  deprived  of  any  of  the 
rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land,  or 
the  judgment  of  his  peers."  Article  1,  §  6, 
of  the  state  Constitution  provides  that  "no 
person  shall  ...  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law." 

The  word  "liberty,"  as  employed  in  the 
provision  of  the  Constitution  quoted,  was 
considered  by  this  Court  in  Re  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  636,  in  a  masterful  opin- 
ion by  Judge  Earl.  He  said  (pp.  106,  107,  50 
Am.  Rep.  040)  :  "So,  too,  one  may  be  de- 
prived of  his  liberty  and  his  constitutional 
rights  thereto  violated  without  the  actual 
imprisonment  or  restraint  of  his  person. 
Liberty,  in  its  broad  sense  as  understood  in 
this  country,  means  the  right,  not  only  of 
freedom  from  actual  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to 
use  his  faculties  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  liveli- 
hood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.  All  laws, 
therefore,  which  impair  or  trammel  these 
rights,  which  limit  one  in  his  choice  of  a 
trade  or  profession,  or  confine  him  to  work 
or  live  in  a  specified  lo(rality,  or  exclude  him 
from  his  own  house,  or  restrain  his  other- 
wise lawful  movements  (except  as  such  laws 
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nay  be  passed  in  the  exercise  by  the  legisla- 
ture  of  the  police  power,  which  will  h^  no- 
ticed later),  are  infringements  upon  his 
fundamental  rights  of  liberty,  which  are  un- 
der constitutional  protection." 

In  People  v.  Marx,  99  N.  Y.  377,  52  Am. 
Rep.  34,  this  court  declared  unconstitution- 
al a  statute  that  prohibited  the  manufacture 
and  sale  of  any  substitute  for  butter  or 
cheese  produced  from  pure  unadulterated 
milk  or  cream.  Judge  Rapallo,  speaking 
for  the  court,  said:  "Among  these  no  propo- 
sition is  now  more  firmly  settled  than  that  it 
is  one  of  the  fundamental  rights  and  privi- 
leces  of  every  American  citizen  to  adopt  and 
follow  such  lawful  industrial  pursuit,  not 
injurious  to  the  community,  as  he  may  see 
fit.  .  .  .  The  term  'liberty,'  as  protected 
by  the  Constitution,  is  not  cramped  into  a 
mere  freedom  from  physical  restraint  of  the 
person  of  the  citizen,  as  by  incarceration, 
out  is  deemed  to  embrace  the  right  of  man 
to  be  free  in  the  enjoyment  of  the  faculties 
with  which  he  has  been  endowed  by  his  Crea- 
tor, subject  only  to  such  restraints  as  are 
necessary  for  the  common  welfare." 

In  People  v.  OilUon,  109  N.  Y.  380,  a  stat- 
ute was  declared  to  be  unconstitutional 
which  prohibited  the  sale  of  any  article  of 
food,  or  offering  or  attempting  tio  do  so,  up- 
on any  representation  or  inducement  that 
anything  else  would  be  delivered  as  a  prize, 

Premium,  or  reward  to  the  purchaser.  Judge 
^eckhani,  in  delivering  the  opinion  of  the 
court,  after  considering  the  statute,  said 
(p.  399)  :  "A  liberty  to  adopt  or  follow 
for  a  livelihood  a  lawful  industrial  pursuit, 
and  in  a  manner  not  injurious  to  tne  com- 
munity, is  certainly  infringed  upon,  limited, 
perhaps  weakened  or  destroyed,  by  such  leg- 
islotion." 

Argument  certainly  is  not  needed,  in  the 
light  of  these  decisions,  to  support  the  as- 
sertion that  the  "liberty"  of  this  relator  and 
other  citizens  of  this  state  to  engage  in  the 
business  of  brokerage  in  passage  tickets  is 
Bouffht  to  be  interfered  with  by  the  statute 
\m&r  consideration,  for  brokerage  in  such 
tickets  has  been  a  lawful  business  in  this 
state  for  many  years,  and  many  persons  have 
pursued  it.  It'is  still  a  lawful  business,  al- 
though the  right  to  engage  in  it  is  limited 
to  such  persons  as  may  be  appointed  by  the 
transportation  companies.  Tne  statute  is 
thcretore  in  contravention  of  the  state  Con- 
stitution, and  is  void  unless  its  enactment 
b^  the  legislature  constituted  a  valid  exer- 
cise of  the  police  power.  That  power  is  very 
broad  and  comprehensive,  and  has  not  as 
vet  been  fully  described,  or  its  extent  plainly 
limited,  but  it  is  exercised  to  promote  the 
health,  comfort,  safety,  and  welfare  of  so- 
ciety. In  each  of  the  last  three  cases  cited 
it  was  invoked  by  counsel  to  sustain  a  stat- 
ute, and  it  received  very  careful  considera- 
tion at  the  hand^  of  this  court.  It  was  held 
that  the  power,  however  broad  and  exten- 
sive, is  not  above  the  Constitution,  in  obe- 
dience to  the  commands  of  which  the  courts 
will  protect  the  rights  of  individuals  from 
invasion  under  the  guise  of  police  regula- 
tions, when  it  is  manifest  that  such  is  not 
the  object  and  purpose  of  the  ^regulation; 
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and,  .while  it  is  the  general  province  of  the* 
legislature  to  determine  what  laws  and  reg- 
ulations are  needed  to  protect  the  publie 
health,  comfort,  and  safety,  courts  must  be 
able  to  say,  upon  a  perusal  of  the  enactment,, 
that  there  is  some  fair  and  reasonable  con- 
nection between  it  and  the  ends  above  men- 
tioned. Unless  such  relation  exists,  an  en- 
actment cannot  be  upheld  as  an  exercise  of 
the  police  power.  » 

The  doctrine  of  these  cases  was  very  re- 
cently considered  and  reasserted  by  this  court 
in  Colon  v.  Liak,  163  N.  Y.  188,  and  its  fur- 
ther discussion  at  this  time  would  be  a  work 
of  supererogation.  Under  the  law  of  this- 
state,  therefore,  it  is  the  duty  of  the  courts 
to  examine  legislation  complained  of  as  ia 
violation  of  the  rights  secured  to  the  citi- 
zens by  the  Constitution,  for  the  purpose  of 
ascertaining  whether  the  health,  morals,, 
safety,  or  welfare  of  the  public  justifies  its- 
enactment.  In  passing,  it  may  be  observed 
that  while  it  is  undoubtedly  the  rule  that 
railroaxis,  steamboats,  warehouses,  and 
other  associations  of  that  nature,  impressed 
with  a  public  duty  and  intended  to  perform 
certain  quasi  public  functions,  may  be  the 
subject  of  legislative  control  and  regulation 
so  long  as  the  legislature  does  not  transcend 
the  limit  of  state  or  Federal  Constitution, 
still  that  rule  is  without  application  to  the- 
features  of  the  statute  before  the  court  on 
this  review.  l"his  inquiry  involves  such 
portion  of  the  statute  only  as  undertakes  to 
prohibit  citizens  of  the  state  from  engagin|f 
m  the  brokerage  business  in  passage  tickets. 
That  portion  of  the  statute  certainly  places 
no  burden  upon  transportation  companies, 
nor  does  it  in  any  way  regulate  the  manner 
in  which  transportation  companies  shall  con- 
duct their  busines.s  or  any  part  of  it.  The 
legislature  has  no  jurisdiction  to  regulate 
the  methods  of  business  of  foreign  transpor- 
tation companies,  nor  can  it  prevent  them 
from  selling  their  passage  ticicets  in  this 
state,  but  by  this  act  it  does  undertake  to 
prevent  any  citizen  of  this  state  from  pur- 
chasing the  passage  tickets  of  foreign  com- 
panies for  sale  to  others,  unless  such  citizen 
shall  have  been  regularly  appointed  an  acent 
by  some  transportation  company.  The  right 
hitherto  exercised  by  citizens  to  deal  in  pas- 
sage tickets  over  transportation  routes  with> 
out,  as  well  as  within,  this  state,  is  sought 
to  be  cut  off. 

Again,  it  may  be  conceded  that  it  is  with- 
in the  power  of  the  legislature  to  r^ulate 
the  manner  in  which  certain  kinds  of  busi- 
ness may  be  conducted;  that  it  may  require 
one  seeking  to  engage  in  a  given  pursuit  to 
secure  from  the  state,  or  one  of  its  agents, 
a  license;  that  it  may  require  one  pursuing 
any  particular  occupation  to  pay  a  tax  for 
the  privilege  of  conducting  his  business; 
and  that,  as  a  condition  to  the  right  of  car- 
rying on  a  business  that,  in  the  hands  of  in- 
competent persons,  may  be  productive  of  in- 
jury to  others,  the  legislature  may  require 
that  before  engaging  therein  one  must  satis- 
fy the  public  authorities  that  he  is  compe- 
tent ana  morally  qualified  to  conduct  it.  But 
none  of  these  methods  was  adopted.  No  at- 
tempt is  made  to  exclude  persons  of  bad 
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charftcter  from  engaging  In  the  business,  nor 
are  tlie  public  autliorities  given  the  right  to 
determine,  by  examination  or  otherwise,  the 
character  of  the  person  to  be  engaged  in  it; 
but  the  transportation  companies  alone  are 
invested  with  the  power  to  allow  whomso- 
ever they  will  to  engage  in  the  business. 

Nor  can  the  contention  be  tolerated  that 
because  there  have  been,  in  times  past,  dis- 
honest persons  engaged  in  the  ticket-broker- 
age business,  with  the  result  that  frauds 
have  been  perpetrated  on  both  travelers  and 
transportation  companies,  therefore  the 
legislature  can  deprive  every  citizen  engaged 
therein  of  the  **liberty"  to  further  conduct 
such  business.  Stringent  rules  undoubted- 
ly may  be  enacted  to  punish  those  who  are 
guilty  of  dishonest  practices  in  the  conduct 
of  such  a  business,  and  the  machinery  of  the 
law  put  in  motion  for  its  rigorous  enforce- 
ment; but  to  cut  up,  root  and  branch,  a  busi- 
ness that  may  be  honestly  conducted,  to  the 
convenience  of  the  public  and  the  profit  of 
the  persons  engaged  in  it,  is  beyond  legisla- 
tive power. 

If  the  law  were  otherwise,  no  trade,  busi- 
ness, or  profession  could  escape  destruction 
at  the  hands  of  the  legislature  if  a  situation 
should  arise  that  would  stimulate  it  to  ex- 
ercise 1^  power,  for  in  every  field  of  en- 
deavor can  be  found  men  that  seek  profit  by 
fraudulent  processes.  Transportation  tick- 
ets have  been  forged,  it  is  said;  so  have 
notes,  checks,  and  bank  bills.*  Railroad 
companies  are  no  more  bound  to  honor 
forged  tickets  than  the  alleged  maker  of  a 
forged  note  is  bound  to  pay  it.  An  inno- 
cent person  who  suffers  by  parting  with  hid 
money  on  a  forged  ticket  nas  his  remedy 
against  the  vendor  just  the  same  as  has  the 
bank  that  discounts  a  forged  note.  Such 
instances  might  be  multiplied,  but  it  would 
serve  no  good  purpose,  for  it  is  well  known 
that  no  business  can  be  suggested  through 
which  innocent  parties  may  not  be  occasion- 
ally victimized.  But,  because  of  that  fact, 
honest  men  cannot  be  prevented  from  en- 
gaging in  their  chosen  occupations. 

Again  it  is  said  that  ticket  brokers  enable 
the  railroads  to  engaze  in  unfair  competi- 
tion. Til  is  is  accomplished  by  the  sale  to 
the  broker  by  a  competing  railroad,  at  much 
less  than  the  regular  rates,  of  a  block  of  tick- 
eta  that  the  broker  is  enabled  to  sell  to  his 
customers,  and  this  to  a  certain  extent  takes 
travel  from  its  competitors.  An  opinion  is 
cited  in  which  the  court  in  another  jurisdic- 
tion denounces  the  ticket  scalper  for  engag- 
ing in  a  business  of  this  character,  and  pro- 
nounces such  business  fraudulent  alike  in 
its  conception  and  operation;  but  we  pass 
ibis  opinion  without  other  comment  than  to 
say  that,  whatever  may  be  regarded  as  the 
law  in  other  jurisdictions,  in  this  one  it  is 
well  established  that  the  public  welfare  is 
best  subserved  by  the  encouragement  of  com- 
petition {People  ▼.  Sheldon,  139  N.  Y.  263, 
23  li.  R.  A.  221 ;  Judd  v.  Harrington,  139 
N.  Y.  106) ;  and  hence  this  so-called  reason 
furnishes  no  support  to  the  claim  that  this 
legislation  was  for  the  public  good. 

I  have  now  called  attention  to  all  the  ar- 
guments that  have  been  advanced  in  support 
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of  the  claim  that  the  provisions  of  the  stat* 
utc  under  consideration  are  so  evidently  in- 
tended for  the  public  good  as  to  constitute 
a  valid  exercise  of  the  police  power  by  the 
legislature,  and  'those  arguments  seem 
80  wholly  without  merit  as  to  suggest  that 
they  constitute  a  mere  pretext  put  forward 
to  uphold  legislation  hostile  to  the  liberty 
of  the  citizen,  as  that  word  is  used  in  the 
Constitution.  If  the  views  expressed  be  well 
founded,  it  follows  that  it  is  the  duty  of  the 
court  to  declare  that  portion  of  the  statute 
we  have  considered  to  be  in  contravention  of 
the  Constitution  and  void. 

The  order  should  be  reversed,  and  the  pris- 
oner discharged. 

O'Brien*  Haiglit,  and  Vania*  JJ.,  con- 
cur. 

Bartlett,  J.,  dissenting: 

This  appeal  is  based  upon  the  alleged  un- 
constitutionality of  chapter  506  of  tlie  Laws 
of  1897,  entitled  "An  Act  to  Amend  the 
Penal  Code,  Relative  to  the  Sale  of  Passen- 

fer  Tickets."  Chapter  12  of  title  15  of  the 
'onal  Code,  amended  by  this  statute,  is  en- 
titled "Frauds  in  the  Sale  of  Passage  Tick- 
ets." The  relator  insists  that  the  act  of 
1807  violates  article  1,  §  1,  of  the  state  Con- 
stitution, which  pi'ovides  that  no  member  of 
the  state  shall  be  disfranchised  or  deprived 
of  his  rights  or  privileges  unless  by  the  law 
of  the  land  and  the  judgment  of  his  peers; 
also  article  1,  S  ^r  o^  the  state  Constitution, 
providing  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  proc- 
ess of  law;  also  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  which  pro- 
vides that  no  slate  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States, 
nor  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws;  also  article  3, 
§  1,  of  the  state  Constitution,  vesting  the 
legislative  power  of  the  state  in  a  senate  and 
assembly;  also  article  1,  §  8,  subd.  3,  of  the 
Constitution  of  the  United  States,  providing 
that  Congress  shall  have  power  to  regulate 
commerce  among  the  several  states.  The 
learned  counsel  for  the  relator  and  appellant 
asks  us  to  consider,  in  the  light  of  these  con- 
stitutional prohibitions,  the  act  of  1897, 
which  makes,  as  he  insists,  the  pursuit  of  a 
business  which  for  forty  years  prior  to  Sep- 
tember 1,  1897,  was  legitimate  and  lawful, 
a  felony. 

The  business  referred  to  is  described  in 
the  relator's  petition  for  the  writ  of  habeas 
corpus  as  "selling  and  offering  for  sale,  and 
procuring  tickets,  giving,  and  purporting  to 
give,  the  right  to  a  passage  and  convevance 
on  vessels  and  railway  trains."  It  should 
be  observed  that  the  act  of  1807  is  merely  an 
amendment  of  a  chapter  of  the  Penal  Code 
containing  some  twelve  sections,  and  inserts 
therein  one  new  section  and  amends  another. 
It  is  not,  in  a  general  sense,  new  legislation, 
but  ingrafts  some  additional  provisions  upon 
statutory  enactments  that  have  existed,  in 
one  form  or  another,  for  forty  years  or  more. 
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A  short  review  of  this  legislation,  which  is 
not  referred  to  in  the  briefs  of  counsel  or  the 
opinion  below,  may  be  profitable  at  this 
time. 

Chapter  470,  Laws  1857,  is  entitled  "An 
Act  to  Prevent  Frauds  in  the  Sale  of  Tick- 
ets to  Paii9engevs  upon  Railroads,  Steam- 
boats, and  Steamships,"  and  provides  that  no 
person,  other  than  the  a^^ents  or  employees 
of  the  carriers  named,  duly  appointed  by 
them  for  that  purpose,  by  a  proper  authority 
in  writing,  shall  offer  for  sale,  or  sell,  within 
this  state,  any  tickets,  etc.  A  violation  of 
this  act  is  made  a  misdemeanor,  punishable 
by  a  line  of  not  less  than  $100,  or  by  impris- 
onment not  less  than  three  months,  or  by 
both  such  fine  and  imprisonment. 

Chapter  103,  Laws  1800,  is  entitled  ''An 
Act  to  Prevent  Frauds  in  the  Sale  of  Tick- 
ets upon  Steamboats,  Steamships,  and  Other 
Vessels,''  and  is  confined  to  the  sale  of  tick- 
ets upon  various  vessels,  and,  while  longer 
and  more  comprehensive  than  the  act  of 
1857,  is  similar  in  its  restrictive  provisions, 
and  makes  the  penalty  for  violation  impris- 
onment in  a  state  prison  for  a  term  oi  not 
more  than  two  years,  or  by  imprisonment 
in  a  county  jail  not  less  than  six  months. 

Chapter  820,  Laws  1808,  amends  the  act 
of  1857. 

Chapter  201,  Laws  1876,  is  entitled  "An 
Act  to  Prevent  Frauds  in  the  Sale  of  State- 
rooms, Berths,  and  Tickets  upon  Steam- 
boats, and  Steamships,  and  Other  Vessels," 
and  is  in  harmony  with  the  previous  legis- 
lation upon  the  general  subject. 

While  these  laws  remained  upon  the  stat- 
ute book,  and  in  1881,  the  Penal  Code  was 
adopted  (Laws  1881,  chap.  676),  which  in 
title  15,  chap.  12,  contained  practically  the 
same  provisions  as  the  laws  of  1857  and 
1800. 

Chapter  384,  Laws  1882,  amended  the 
Penal  Code  by  lepealing  §  615,  being  the 
opening  section  of  said  chapter  12,  but  the 
remaining  sections  were  retained,  which  for- 
bade the  sale  of  tickets  by  persons  other  than 
authorized  agents  of  companies. 

Chapter  593,  Laws  1886,  repealed  chapter 
470,  Laws  1857;  §§  1-7,  9,  11,  chap.  10^, 
Laws  1860;  and  chapter  201,  Laws  1876. 

Chapter  662,  Laws  1892,  amended  §§  618 
and  621  of  the  Penal  Code,  relating  to  this 
subject,  by  increasing  the  penalty  for  the 
violation  of  the  statute  to  a  maximum  im- 
prisonment of  two  years,  and  declaring  that 
offices  kept  for  the  purpose  of  selling  tickets 
in  violation  of  any  provisions  of  the  chapter 
are  to  be  deemed  disorderly  houses.  This 
seems  to  have  been  the  last  legislation  upon 
this  general  subject  until  chapter  606  of  the 
Laws  of  1897,  the  act  now  under  considera- 
tion, which  enacted  a  new  section,  615  of  the 
Penal  Code,  in  place  of  the  old  section  re- 
pealed by  chapter  384  of  the  Laws  of  1882, 
and  also  amended  §  616. 

While  the  argument  based  upon  practical 
construction  is  rot  conclusive,  it  is  entitled 
to  great  weight.  When  we  are  confronted, 
as  in  this  case,  by  a  declared  public  policy  of 
the  state  which  lias  existed  for  more  than  a 
generation,  its  illegality  ought  to  be  made 
very  clearly  to  appear  before  the  court  holds 
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it  to  be  In  violation  of  constitutional  provi- 
sions. It  may  l)o  stated,  in  this  connection, 
that  similar  legislation  exists  in  several  oth- 
er states,  and  has  been  uniformly  sustained 
by  the  courts.  Burdiok  v.  People,  149  III. 
600,  24  L.  R.  A.  152;  State  v.  Corbett,  57 
Minn.  345,  24  L.  R.  A.  498,  4  Inters.  Com. 
Rep.  694;  Com,  v.  Wilson,  14  Phila.  384. 

The  only  question  presented  for  our  de- 
cision at  this  time  may  be  thus  stated:  Is 
it  competent  for  the  legislature,  in  the  ex- 
eicise  of  the  police  power  and  in  regulating 
the  sale  of  passage  tickets  by  common  car- 
riers, to  pronibit  sales  by  ticket  brokers,  un- 
less they  are  duly  authorized  to  make  such 
sales  by  the  owners,  or  charterers  of  the  ves- 
sel, or  by  the  company  running  the  railway 
train  upon  which  passage  tickets  are  offered 
for  sale?  We  arc  not  now  called  upon  to  de- 
termine the  privileges  enjoyed  by,  or  obliga- 
tions imposed  upon,  common  carriers  by  this 
legi^slation ;  nor  are  we  to  decide  whether  the 
individual  who  has  purchased  a  ticket  in 
good  faith,  with  the  intention  of  using  the 
same,  has  been  deprived  of  his  property  with- 
out due  process  of  law,  when  prohibited  from 
selling  his  unused  ticket,  and  compelled  to 
resort  to  a  more  or  less  imperfect  scheme  of 
redemption  by  the  individuals  or  corpora- 
tions issuing  it.  The  relator  is  in  no  way 
concerned  with  these  questions,  and  his  ap- 
peal must  stand  or  fall  upon  the  proper  con- 
struction of  the  law  relating  to  the  sale  of 
passage  tickets  by  ticket  brokers.  The  stat- 
ute might  be  void  as  to  the  passenger  holding 
an  unused  ticket,  and  valia  as  to  the  ticket 
broker.  The  court  should  express  no  opinion 
on  this  point.  We  are  not  only  confined  to 
the  single  question  pointed  out,*  but  we  have 
nothing  to  do  with  those  questions  of  fact 
that  were  presented  with  great  ability  by  the 
learned  counsel  for  the  appellant,  as  they 
have  no  place  in  the  record.  We  have  to  deal 
with  the  legal  question  of  legislative  power 
only,  and  are  not  judicially  informed  as  to 
the  facts  that  induced  the  legislature  to  act, 
save  as  they  may  be  inferred  from  that  which 
appears  upon  the  face  of  the  legislation  the 
validity  of  which  is  now  challenged. 

The  acts  prior  to  the  Penal  Code  arer  in 
their  titles  that  they  were  enacted  to  prevent 
frauds  in  the  sale  of  tickets  to  passengers 
upon  railways  and  vessels,  and  the  chapter 
of  the  Penal  Code  that  has  taken  the  place  of 
these  earlier  statutes  is-  entitled,  "Fraud  in 
the  Sale  of  Tickets."  It  may  therefore  be 
fairly  and  reasonably  inferred  from  these 
declarations  on  the  face  of  the  statutes  that 
the  legislature  was  moved  to  act  in  order  to 
prevent  frauds  upon  passengers  and  common 
corriers.  As  this  record  presents  only  the 
constitutionality  of  the  act  in  question  upon 
its  face,  we  are  not  advised  juaicially  of  the 
evils  which  many  years  of  legislation  have 
sought  to  remedy.  So  we  come  to  the  quea- 
tion  whether  it  is  competent  for  the  legisla- 
ture, in  the  exercise  of  the  police  power,  in 
order  to  prevent  frauds  in  the  sales  of  pas- 
sage tickets  by  land  and  water,  to  confine 
their  sale  to  the  individuals  and  corporations 
issuing  thein,  or  their  duly-authorized 
agents.  In  other  words,  has  the  relator 
such  an  inalienable  right  to  deal  in  these 
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tickets  b^  purchase  and  sale  that  to  deprive 
him  of  it  is  to  strip  him  of  his  liberty,  rights, 
privileges,  and  property  without  the  judg- 
ment of  his  peers  and  due  process  of  law? 

The  appellant  insists  that  to  confine  the 
Bale  of  tickets  to  the  common  carriers,  or 
their  agents,  not  only  works  these  results  as 
to  him,  but  is  to  discriminate  against  every 
citizen  and  build  up  a  monopoly.  We  are 
cited  in  a  learned  brief  to  many  cases  in  the 
Supreme  Court  oi  the  United  States,  our  own 
court,  and  other  courts,  to  sustain  this  po- 
sition. The  reasonable  limits  of  this  dis- 
cussion will  not  permit  a  review  of  these  au- 
thorities, but  I  am  of  opinion  they  have  no 
application  to  the  case  at  bar.  It  has  been 
often  remarked  by  judicial  writers  that  it  is 
difMcult  and  undesirable  to  define  the  limits 
of  the  police  power.  It  has  been  said  to  be 
'Hhe  general  power  of  a  government  to  pre- 
serve and  promote  the  public  welfare,  even 
at  the  expense  ol  private  rights."  18  Am. 
&  Eng.  Enc.  Law,  p.  740.  Judge  Cooley,  in 
his  Constitutional  Limitations,  4th  ed.  p. 
719,  says:  "The  limit  to  the  exercise  of  the 
police  power  in  these  cases  must  be  this :  The 
regulations  must  have  reference  to  the  com- 
fort, safety,  or  welfare  of  society."  The  su- 
preme court  of  Illinois,  in  Lake  View  v.  Rose 
Hill  Cemetery  Co,  70  111.  194,  22  Am.  Rep.  71, 
referring  to  tiie  police  power,  said :  "It  may 
be  assumed  that  it  is  a  power  co-extensive 
with  self -protection,  ana  is  not  inaptly 
termed  'the  law  of  overruling  necessity.' 
.  .  •  It  may  be  said  to  be  that  inherent 
and  plenary  power  in  the  state  which  enables 
it  to  prohibit  all  things  hurtful  to  the  com- 
fort, safety,  and  welfare  of  society."  The 
Supreme  Court  of  the  United  States .  ( Re 
Rahrer,  140  U.  S.  554,  35  L.  ed.  574)  pointed 
out  that  it  is  within  the  power  of  the  state 
to  impose  restraints  and  burdens  upon  per- 
fion$z  and  property  in  conservation  and  pro- 
motion of  the  public  health,  good  order,  and 
prosperity.  It  was,  as  it  seems  to  me,  a  rea- 
sonable and  proper  exercise  of  the  police 
power  by  the  legislature,  when  seeking  to  put 
an  end  to  frauds  in  the  sale  of  passage  tick- 
ets, to  require  carriers,  who  are  usually  cre- 
ated by  legislation,  to  sell  their  own  ticket«^ 
either  directly  or-  through  duly-authorized 
agents.  It  is  always  the  fact  that  the  ex- 
ercise of  the  police  power  by  the  legislature 
leads  to  loss  and  inconvenience  in  the  cases 
of  many  individuals.  It  is  the  inevitable  re- 
sult and  must  be  endured,  unless  personal  and 
property  rights  are  invaded  to  such  an  ex- 
tent that  constitutional  provisions  are  vio- 
lated. The  relator  insists  that  he  is  de- 
prived of  his  property  without  due  process  of 
law.  We  do  not  have  here  presented,  as  be- 
fore intimated,  the  question  which  mip^ht 
arise  in  the  case  of  the  purchaser  of  a  ticket 
in  good  faith,  intending  to  use  the  same,  who, 
being  unexpectedly  prevented  from  so  doing, 
de<tire3  to  sell  it.  This  relator  has  no  such 
special  property  in  the  ticket  as  the  supposed 
case  discloses,  but  is  a  mere  dealer  or  specu- 
lator in  these  symbols  or  tokens.  The  rela- 
tor claims  the  same  right  to  traffic  in  pas- 
sage tickets  as  he  would  have  to  buy  and  sell 
cotton,  grain,  or  any  other  article  of  person- 
al property  that  can  be  seen  and  handled* 
43  L.  R.  A. 


The  nature  of  a  passage  ticket  has  been  re- 
peatedly considered  by  this  court.  In  i/t6- 
hard  v.  New  York  d  E.  R.  Co.  15  N.  Y.  455, 
4G6,  the  plaintiif  was  ejected  from  the  train 
because  he  refused  to  show  his  ticket.  The 
plaintiif  recovered  damages  below,  but  this 
court  reversed,  and  in  its  opinion  said :  "The 
ticket  is  the  property  of  the  railroad  com- 
pany, and  is  a  part  of  the  means  by  which 
it  conducts  its  business.  It  is  delivered  to 
the  passenger  to  tc  held  by  him,  temporarily, 
for  a  special  purpose,  and  who,  to  that  ex- 
tent, acquires  a  special  property  in  it.  When 
the  journey  is  ended,  or  about  to  end,  it  is 
to  be  redelivered  to  the  conductor.  It  serves 
a  threefold  purpose:  It  is  evidence  in  the 
passenger's  hands  that  he  has  paid  his  fare, 
and  has  a  right  within  the  cars;  it  insures 
the  payment  of  the  passage  money  by  all  who 
take  seats ;  and  when  it  is  redelivered  to  the 
company  it  becomes  a  voucher,  in  its  hands, 
against  the  office  or  agent  who  issued  it,  in 
the  adjustment  of  its  accounts."  It  thus  ap- 
pears that  the  original  and  legitimate  func- 
tion of  the  ticket  is  to  carry  out  a  trans- 
action between  the  carrier  and  the  passenger, 
the  ticket  being  the  property  of  the  carrier, 
while  the  passenger  is  entitled  to  retain  it 
in  his  possession  until  the  completion  of  his 
journey.  In  Quimhy  v.  Vanderhiltj  17  N. 
Y.  306,  72  Am.  Dec.  469,  this  court  held  that 
passage  tickets  are  generally  to  be  regarded 
as  tokens,  rather  than  contracts,  and  are  no{ 
within  the  rule  excluding  parol  evidence  to 
vaiy  a  written  agreement.  In  Rawson  v.  Penn- 
sylvania R.  Co.  4vS  N.  Y.  212,  8  Am.  Rep.  543, 
the  court  held  that  a  ticket  does  not  general- 
ly contain  any  contract,  and  is  not  intended 
to.  It  is  a  mere  token  or  voucher,  adopted 
for  convenience,  to  show  that  the  passenger 
has  paid  his  fare  from  one  place  to  another. 

I,  am  of  opinion  that  neither  the  act  of 
1897,  nor  the  statute  it  amends,  deprives  the 
relator  of  his  property  without  due  process 
of  law.  The  rehitor  has  no  such  vested  right 
as  a  ticket  broker  to  traffic  in  the  purchase 
and  sale  of  these  symbols  or  tokens,  which 
are  the  property  of  the  carrier,  as  has  the 
merchant  dealing  in  goods,  wares,  and  mer- 
chandise. If  the  legislature  deemed  this  in- 
terference in  the  business  of  the  common 
carrier  relating  to  the  sale  of  passage  tickets 
:\s  leading  to  great  frauds  and  abuses,  it  was 
fompetent  for  that  body  to  put  an  end  to 
them,  even  if,  as  may  be  possible  in  the  re- 
lator's case,  ticket  brokers  were  unfavorably 
affected  who  were  in  no  way  responsible  for 
the  evils  sought  to  be  remedied.  This  is  not 
the  case  of  the  legislature  saying  to  the  mer- 
chant: "You  shall  no  longer  buy  and  sell 
and  get  gain;  you  must  henceforth  abstain 
from  dealing  in  those  articles  of  merchandise 
the  handling  of  which,  by  land  and  sea,  con- 
stitutes the  commerce  of  the  world."  This  is 
the  case  of  the  legislature  saying  to  the  cit- 
izen :  "You  must  not  interfere  with  the  due 
and  orderly  conduct  of  business  between  the 
common  carrier  and  the  passenger  in  the  sale 
and  purchase  of  the  symbol  or  token  used  for 
the  purpose,  as  it  leads  to  frauds  upon,  not 
only  the  common  carrier  and  the  first-class 
passenger,  but  the  emigrant  as  well  (see 
Penal  Code,§  626) ;  and,  m  the  exercise  of  the 
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police  power  to  protect  the  traveling  public, 
wc  enact  that  the  passage  ticket  of  the  com- 
mon carrier  shall  be  sold  only  by  it  or  its 
agents."  In  sustaining  this  exercise  of  the 
police  power,  it  is  not  necessary  to  refer  in 
detail  to  the  legislation  regulating  the  con- 
duct of  business  in  various  ways,  in  order  to 
prevent  fraud  and  promote  the  w^elfare  of  so- 
ciety, which  has  been  uniformly  sustained 
in  this  and  other  states. 

It  is  further  insisted  on  behalf  of.  the  re- 
lator that  the  act  of  1897  is  unconstitutional, 
because  it  amounts  to  a  regulation  of  com- 
merce among  the  several  states  by  the  leffis- 
latui-e  of  this  state.  It  is  difficult  to  under- 
stand how  any  such  result  is  accomplished 
by  this  legislation.  It  has  often  been  said 
that  legislation  by  a  state  may,  in  a  great 
variety  of  ways,  affect  commerce  and  persons 
engaged  in  it  without  constituting  a  regula- 
tion of  it,  within  the  meaning  of  the  Consti- 
tution of  the  United  States.  Kidd  v.  Pear- 
son, 128  U.  S.  1,  32  L.  ©d.  34.6,  2  Inters.  Com. 
Rep.  232;  Hall  v.  De  Cuir,  96  U.  S.  485,  487, 
488,  24  L.  ed.  547.  548;  Sherlock  v.  Ailing, 
93  U.  S.  99,  103,  "23  L.  ed.  819,  820;  State 
Tax  on  Railway  Orosa  Receipts,  15  Wall. 
284,  21  L.  ed.  104;  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77;  Chicago,  B,  d  Q.  R.  Co.  v. 
loica,  94  U.  S.  155,  24  L.  ed.  94;  Pound  v. 
Turck,  96  U.  S.  459,  24  L.  ed.  525.  The  act 
of  1897  does,  indeed,  affect  ticket  brokers 
who  were,  in  a  sense,  engaged  in  interstate 
commerce,  but  it  cannot  properly  be  said  that 
it  was  an  effort  on  the  part  of  the  legislature 
of  this  state  to  regulate  commerce,  within 
the  meaning  of  the  Federal  Constitution. 
The  traveling  public  is  at  liberty  to  freely 
come  and  go  as  heretofore,  and  the  fact  tti&t 
they  are  prohibited  from  dealing  ivith  the 
unauthorized  ticket  broker  offers  no  obstacle 
to  interstate  commerce.  The  act  of  1897 
deals  with  the  ticket  broker  as  a  resideiit  of 
this  state,  carrying  on  his  business  here,  and 
there  is  no  attempt  to  usurp  the  powers  of 
Congress  to  regulate  interstate  commerce. 

It  is  finally  argued  on  behalf  of  relator 
that  the  legislation  offends  the  Constitution 
of  this  state,  because  it  is  practically  an  ab- 
dication of  governmental  functions  in  favor 
of  private  individuals  and  corporations.  The 
statement  of  the  argument  is  that  the  legis- 
lature has  left  it  to  private  agencies  U>  deter- 
mine who  shall  and  who  shall  not  be  permit- 
ted to  carry  on  the  business  of  selling  tickete. 
This  argument  refutes  itself.  The  legisla- 
ture, in  the  coiistitutlonal  exercise  of  the  po- 
lice power,  has  said  to  the  common  carrier, 
''You  must  select  and  duly  commission  the 
agents  who  are  to  sell  your  passage  tickets, 
and  no  one  e]f^e  can  engage  in  that  business." 
This  is  certainly  not  an  abdication  of  gov- 
ernmentel  functions,  but  a  wise  and  proper 
exercise  of  them,  as  I  view  the  situation.  I 
have  carefully  considered  the  elaborate  ar- 

fument  presented  in  the  appellant's  brief, 
ut  see  no  reason  to  disagree  with  the  conclu- 
sions reached  by  the  learned  appellate  di- 
yision.  Tlie  order  appealed  from  should  be 
affirmed. 

Martin,  J.,  dissenting: 
Recognizing  the  justice  of  recent  criticisms 
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upon  the  increase  of  long  and  argumenta- 
tive dissenting  opinions  in  this  court,  still 
the  importance  of  the  principle  announced  in 
the  decision  of  this  case  demands  a  state- 
ment of  the  reasons  which  prevent  my  con- 
curring with  the  majority.  The  case  in- 
volves the  validity  of  a  statute  which  contin- 
ues ^  protection  to  the  public  and  to  trans- 
portation companies  against  fraud  in  the 
sale  of  passage  tickete  which  has  existed  in 
this  state,  in  substantially  tlie  same  form,  for 
more  than  forty  years.  Therefore  the  present 
statute  cannot  oe  held  unconstitutional  with- 
out practically  determining  that  for  all  that 
time  the  affairs  of  this  stete  in  that  respect 
have  been  controlled  by  statutes  which  were 
invalid,  as  being  in  excess  of  the  powers  of 
the  legislature  to  enact.  The  passage  and 
continuance  upon  the  stetute  books  of  this 
and  similar  statutes  for  so  many  years  show 
that  during  that  time  a  legislative  policy  haa 
prevailed  in  this  state  which  has  been  sanc- 
tioned by  numerous  legislative  acts.  It  has 
never  been  questioned  by  the  courts,  and  has 
been  acquiesced  in  by  the  departmente  of  the 
stete  government.  This  constitutes  such  a 
practical  construction  of  the  constitutional 
provisions  invoked  by  the  appellant  as  to  jus- 
tify this  court  in  holding  the  stetute  to  be 
within  the  police  power  of  the  state,  espe- 
cially as  similar  .statutes  had  l)een  in  force 
for  many  years  when  the  present  Constitu- 
tion was  adopted.  People,  Xvilliams,  v.  JJay^ 
ton,  55  N.  Y.  367,  378;  People  v.  Home  Ins. 
Co,  92  N.  Y.  323,  337 ;  Re  Washington  Street 
Asylum  d  P,  R.  Co.  115  N.  Y.  442,  447;  Peo- 
ple, Einsfeld,  v.  Murray,  149  N.  Y.  307,  376, 
32  L.  R.  A.  344. 

The  real  inquii*y  here  presented  is  whether 
the  legislature  may  provide  that  steamboat 
and  railroad  tickets  shall  not  be  sold  by  ir- 
reisponsible  or  unknown  persons,  thus  expos- 
ing travelers  to  fraud,  and  require  them  to 
be  so  sold  that  the  companies  issuing  them 
shall  be  responsible  to  the  traveler  who  pur- 
chases them.  While  the  stetute  forbids  per- 
sons other  than  the  companies,  or  their  duly- 
constituted  agents,  making  such  sales,  still 
ite  purpose  was  to  compel  the  companies  to 
sell  their  own  tickete,  and  thus  become  re- 
sponsible. Manifestly,  the  method  prescribed 
by  this  act  was  the  only  efficient  one  that 
could  be  adopted  to  secure  the  end  sought.  If 
the  companies  had  merely  been  forbidden  to 
permit  such  sales,  their  permission  could 
never  be  established,  and  thus  the  purpose  of 
the  stetute  would  be  thwarted. 

The  single  question  presented  is  whether 
the  legislature  was  authorized  to  enact  a 
statute  requiring  railroad  and  steamboat 
companies,  or,  where  the  passage  extends 
over  more  than  one  line,  one  of  such  com- 
panies, to  sell  the  tickete  for  such  passage  by 
their  duly  constituted  agents,  and  forbidding 
such  sales  by  persons  not  susteining  that  re- 
lation, under  penalty  of  imprisonment.  If 
this  act  is  in  conflict  with  the  fundamental 
law,  it  is  for  the  reason  that  it  affecte  the 
liberty  of  the  citizen  to  engage  in  a  legiti- 
mate employment  or  business  in  a  lawful 
way,  or  because  it  is  destructive  of  some 
property  right  which  he  lawfully  possesses. 

It  has  b^n  asserted  by  counsel  that  the 
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business  of  ticket  brokerage  has  been  a  le- 
gitimate one  in  this  state  for  more  than  forty 
years.  With  that  statement  I  am  unable  to 
agree.  During  that  entire  time  a  law  has 
existed  making  the  sale  of  railroad  and 
steamboat  tickets,  by  others  than  the  compa- 
nies or  their  properly  authorized  agents,  a 
crime. 

Nor  do  I  understand  how  it  can  be  prop- 
erly said  that  railroad  or  steamboat  tickets 
are  "property,"  within  the  common  accep- 
tation of  that  term,  when  in  the  hands  of 
others  than  passengers,  as  during  all  those 
years  the  statute  Ims  continuously  declared 
that  passage  tickets  should  not  become  prop- 
erty m  the  hands  of  others,  at  least  so  as  to 
include  the  ordinary  right  of  sale.  Their 
right  of  sale  was  limited  to  the  company  over 
whose  route  the  traveler  desired  to  pass,  or, 
where  the  route  was  over  several  lines,  to  one 
of  the  companies  over  whose  line  the  passen- 
ger intended  to  travel.  The  manifest  pur- 
pose of  this  statute  was  to  prevent  fraud  in 
the  sale  of  passage  tickets,  and  thus  protect 
the  purchaser  and  companies  as  well.  I  do 
not  see  how  it  can  be  correctly  said  that  the 
legislature  was  silent  as  to  the  motive  of 
passing  these  various  acts.  In  each  the  title 
of  the  act  disclosed  that  its  purpose  was  to 
prevent  fraud  in  the  sale  of  passage  tickets. 
The  title  of  an  act  affords  means  of  determin- 
ing the  legislative  intent,  and^  its  help  can- 
not be  rejected  as  being  extrinsic  and  extra 
legislative,  as  it  bears  upon  its  meaning  and 
purpose.  Sutherland,  Stat.  Constr.  §  211; 
People,  Cooke,  v.  Wood,  71  N.  Y.  374. 

That  the  sale  of  tickets  by  brokers  has  lone 
been  a  source  of  fraud,  both  upon  the  travel- 
inrr  public  and  the  companies  issuing  them, 
Ib  a  matter  of  common  knowledge,  and  of  its 
exi^ieiiee  there  can  be  no  doubt.  Indeed,  it 
is  doubtful  if  the  business  would  exist  but 
for  the  profit  derived  from  improper  or 
fraudulent  sales.  The  fraud  of  ticket  brok- 
ers assumes  various  forms,  such  as  changing 
tickets  which  are  not  transferable  by  the 
erasure  of  the  name,  the  place  of  destination, 
or  the  date,  and  substituting  others,  and  by 
otherwise  changing  the  tickets,  or  by  oblit- 
erating the  dates  so  as  to  render  their  im- 
proper use  possible.  Moreover,  the  exist* 
ence  of  such  brokers  incites  the  stealing  of 
tickets,  and  encourages  the  employees  of  the 
comi>anies  in  defrauding  their  employers  by 
furnishing  a  market  for  stolen  tickets  and 
those  not  canceled  by  dishonest  officers.  That 
the  sale  of  such  tickets  is  a  fraud  upon  both 
tlie  carrier  and  the  honest  traveler  cannot  be 
successfully  denied.  Again,  when  a  passen- 
ger loses  his  ticket,  instead  of  its  being  re- 
stored to  him,  resort  may  at  once  be  had  to 
those  agencies  to  realize  upon  it.  Hardly  a 
week  passes  when  the  public  prints  do  not 
contain  one  or  more  accounts  of  the  grossest 
fraud  upon  honest,  but  unwary,  travelers, 
which  would  not  occur  but  for  their  exist- 
ence. Therefore  the  existence  of  ticket  brok- 
ers is  a  continual  menace  to  both  passengers 
and  carriers.  It  tends  to  encourage  forgery, 
larceny,  the  receipt  and  sale  of  stolen  and 
fraudulent  tickets,  the  perpetration  of  frauds 
upon  travelers,  and  is  clearly  a  disadvantage 
to  the  honest  traveler  as  well  as  to  the  car- 
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rier.  Hence  the  necessity  for  this  statute  is 
obvious,  and  I  think  the  legislature  was  wise 
in  adopting  it. 

While  every  person  has  a  right  to  pursue, 
in  a  legitimate  manner,  any  lawful  calling 
he  may  select,  and  the  state  can  neither  com- 
pel him  to  adopt  any  particular  calling  nor 
prohibit  his  engaging  in  any  legitimate  busi- 
ness, still  it,  in  the  exercise  of  its  police  pow- 
er, is  authorized  to  subject  all  occupations  to 
such  restraint  as  may  be  necessary  to  pre- 
vent their  becoming  harmful  to  the  public; 
and  where  an  occupation  threatens  public  in- 
jury, and  its  suppression  is  essential  to  the 
public  welfare,  the  state  may  prevent  its  pur- 
suit. Wynehamer  v.  People,  13  N.  Y.  378, 
487;  Metropolitan  Bd.  of  Excise  v.  Barrie, 
34  N.  Y.  657.  The  state  has  a  right  to  rea- 
sonably control  the  manner  in  which  public 
corporations  shall  transact  their  business, 
and  to  protect  the  public  against  fraud.  This 
statute  does  nothing  more.  Its  effect  is  to 
require  railroad  and  steamboat  companies 
to  sell  thdr  own  tickets  in  a  manner  that 
will  render  them  responsible  to  the  purchaser 
for  any  fraud  or  mistake  that  may  be  per- 
petrated or  may  occur.  The  property  and 
business  of  these  companies  is  clothed  with  a 
public  interest  which  makes  them  of  public 
consequence,  affecting  the  community  at 
large,  and  hence  they  may  be  controlled  by 
any  police  regulation  which  is  necessary  to 
secure  the  public  good.  People  v.  Budd,  117 
N.  Y.  1,  6  Li.  R.  A.  559;  People,  Kimball,  v. 
Boston  d  A.  R.  Co,  70  N.  Y.  669;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77.  It  is 
therefore  reasonable  tliat  the  state  may  pro- 
vide any  preventive  remedy  necessary  when 
the  frequency  of  fraud  or  the  difliculty  in 
circumventing  it  is  so  great  tliat  no  other 
means  will  prove  efficacious.  A  regulation 
which  is  instituted  for  the  purpose  of  pre- 
venting fraud  or  injury  to  the  public,  and 
which  tends  to  furnish  sucli  protection,  is 
clearly  constitutional.  This  proposition  is 
fiustained  by  numerous  authorities  in  this 
state  and  elsewhere,  and  is  an  important  ele- 
ment of  the  police  power,  which  is  vested  in 
the  legislature. 

It  seems  clear  that  the  judgment  in  this 
case  should  be  upheld  upon  the  grounds : 

( 1 )  Hail  road  and  steamboat  tickets  can  in 
no  proper  sense  be  regarded  as  property* in 
which  third  persons  have  any  vested  inter- 
est. They  are  mere  tokens  or  evidences  of 
a  right  to  transportation,  in  which  even  the 
traveler  who  has  purchased  one  has  but  a 
special  interest,  and  to  which  the  companies 
have  title  and  tlie  ultimate  right  of  posses- 
sion. Hibhard  v.  New  York  d-  E.  R.  Co.  15 
N.  Y.  455,  466;  Quimhy  v.  Vanderhilt,  17  N. 
Y.  306,  72  Am.  Dec.  469 ;  Ratcson  v.  Pennsyl- 
vania R.  Co.  48  K.  Y.  212,  8  Am.  Rep.  543. 

(2)  The  sale  of  railroad  and  steamboat 
tickets  by  persons  other  than  the  companies 
or  their  agents,  as  a  business,  is  not  an  em- 
ployment m  which  they  have  any  unqualified 
right  to  engage.  A  ticket  is  a  mere  incident 
to  the  business  of  the  companies  in  trans- 
porting passengers.  Like  a  baggage  check, 
it  is  merely  a  method  adopted  by  them  for 
the  transaction  of  their  own  business.  The 
ticket  itself  possesses  none  of  the  ordinary 
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elements  of  proi>erty,  and  cannot,  without 
the  consent  of  the  companies,  form  the  basis 
of  a  legitimate  independent  business.  At 
most,  it  is  but  an  evidence  of  the  arrange- 
ment between  the  companies  and  their  pas- 
sengers, in  which  others  have  no  lawful  in- 
terest. No  right  to  transfer  is  given,  and, 
generally,  none  is  intended.  To  hold  that 
cveiy  person  has  a  constitutional  right  to  in- 
terfere with  the  relations  between  passengers 
and  carriers,  which  is  superior  to  the  control 
of  the  legislature,  would  result  in  extending 
the  restraints  imposed  upon  the  lawmaking 
power  much  further  than  they  have  hither- 
to been  supposed  to  exist,  and  would  be  an 
interference  with  the  power  vested  in  the 
legislative  branch  of  the  state  government 
that  is  wholly  unwarranted.  Third  persons 
have  no  constitutional  right  to  interfere  with 
the  relations  between  the  carrier  and  passen- 
ger by  the  purchase  and  sale,  without  its  con- 
sent, of  tickets  issued  by  the  former,  and  to 
establish  such  a  right  would  be  unauthorized 
by  any  existing  principle  of  constitutional 
law.  it  is  true  the  act  recognizes  the  right 
of  third  persons  to  make  sales  of  passage 
tickets,  but  that  right  is  a  limited  one,  and 
can  be  properly  exercised  only  by  an  agent 
of  one  of  the  companies  furnishing  the  trav- 
eler with  the  transportation  for  which  the 
ticket  is  purchased.  But  it  is  to  be  observed 
that,  as  such  sales  are  to  be  made  by  one  of 
the  companies  furnishing  the  transportation, 
the  company  making  it  becomes  responsible 
to  the  passengers  and  other  carriers  for  any 
fraud  perpetrated  by  its  agent,  and  is  in  har- 
mony with  the  general  purpose  of  the  act. 

( 3 )  In  the  exercise  of  its  police  power  the 
slate  was  authorized  to  prevent  the  pursuit 
of  the  occupation  of  ticket  brokers  upon  the 
ground  that  it  was  harmful  to  the  public, 
and  the  dilficulty  in  circumventing  the  fraud 
which  attended  it  was  so  great  that  no  other 
efficient  means  could  be  found. 

(4)  As  railroad  and  steamboat  companies 
are  public  corporations,  or  at  least  their 
business  is  pi  such  public  interest  as  makes 
it  of  public  consequence,  the  legislature  had 
power  to  control  their  business  by  any  regu- 
lation which  was  necessary  to  secure  the  pub- 
lic good.  People  v.  King,  110  N.  Y.  418,  1 
L.  R.  A.  293;  People  v.  Budd,  117  N.  Y.  1,  6 
L.  R.  A.  559 ;  People  v.  Ewer,  141  N.  Y.  129, 
25  L.  R..  R.  794 ;  People,  Nechamcus,  v. 
Warden  of  City  Prison,  144  N.  Y.  529,  27  L. 
R.  A.  718;  People  v.  Uavnor,  149  N.  Y.  195, 
31  L.  R.  A.  689:  Chrannan  v.  Westchester 
Racing  Asso,  153  N.  Y.  461.  The  regulation 
instituted  by  this  statute  was  for  the  pur- 
pose of  preventing  fraud,  and  consequent  in- 
jury to  the  public.  It  tends  to  furnish  such 
protection,  and  is  clearly  within  the  police 
power  of  the  state.  For  these  reasons  I  am 
of  the  opinion  that  the  act  under  considera- 
tion is  constitutional,  and  should  be  upheld. 

Moreover,  if  this  act  is  unconstitutional, 
many  other  statutes  which  have  hitherto 
been  regarded  as  valid  and  a  part  of  the  ex- 
isting law  of  the  state  are  also  unconstitu- 
tional. This  may  be  illustrated  by  refer- 
ence to  a  few  of  the  many  statutes  which 
fall  within  the  principle  of  this  decision. 
Tlic  taking  of  any  conveyance  of  lands  from 
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any  person  not  being  in  the  possession  there* 
of,  wJiile  they  are  the  subject  of  controversy 
or  suit,  is  a  crime.  Penal  Code,  §  129.  It  is 
a  crime  to  buy  or  sell  any  title  to  lands,  real 
or  pretended,  unless  the  grantor  or  his  pred- 
ecessors in  title  have  been  in  possession  for 
the  space  of  a  year  before  such  sale.  Id.  S 
130.  It  is  a  crime  to  solicit  life  insurance 
without  a  certificate  of  authority,  to  issue  a 
policy  after  a  certificate  to  do  business  with- 
in the  state  has  been  revoked,  to  act  for  a  for- 
eign insurance  company  which  has  not  des- 
ignated the  superintendent  of  insurance  as 
an  attorney  upon  whom  process  may  be 
served,  or  to  act  for  any  foreign  corporation 
not  authorized  to  do  business  in  this  state. 
Id.  §§  677c,  577i,  577j,  593.  It  is  also  made 
a  crime  to  manufacture  or  sell  oleomarga- 
rine made  in  imitation  of  dairy  butter  (Law^ 
1885,  chap.  183)  ;  to  exhibit  a  female  child 
as  a  dancer  or  in  a  theatrical  exhibition,  or 
to  consent  thereto  (Penal  Code,  §  292)  ;  to 
exclude  citizen?,  by  reason  of  race,  color,  etc., 
from  the  equal  enjoyment  of  any  privilege 
furnished  by  owners  of  places  of  amusement 
(Id.  §  383) ;  to  charge  for  elevating  grain  a. 
price  greater  than  that  fixed  by  law  ILawa 

1888,  chap.  581 ) ;  to  engage  in  the  trade  or 
business  of  plumbing  without  registration 
(Laws  1892,  chap.  602)  ;  not  to  furnish  wa- 
ter at  one  or  more  places  on  each  floor  in  ten- 
ement houses  in  the  city  of  New  York  occu- 
pied by  families  (Laws  1882,  chap.  410,  as 
amended  by  chapter  84,  Laws  1887)  ;  to  sell 
milk  which  does  not  reach  a  prescribed 
standard,  whether  adulterated  or  pure 
(Laws  1884,  chap.  202)  ;  to  sell  vinegar 
w^hich  contains  any  artificial  coloring, 
whether    wholesome    or    otherwise     (Laws 

1889,  chap.  515)  ;  and  for  barbers  to  work  on 
Sunday,  except  in  the  city  of  New  York  and 
the  village  of  Saratoga  Springs  (Laws  1895, 
chap.  823).  If  the  statute  under  consider- 
ation invades  the  liberty  or  property  of  the 
individual,  it  is  obvious  that  the  statutes  to 
which  we  have  adverted  are  subject  to  the 
same  criticism,  and  yet  most,  if  not  all,  of 
them  have  been  held  to  be  constitutional,  and 
their  enactment  to  be  within  the  police  pow- 
er of  the  state,  as  will  be  seen  by  examining 
the  following,  which  are  a  few  of  the  many 
cases  bearing  upon  tlie  subject:  Danziger  v. 
Bcyd,  120  N.  Y.  628;  Dawley  v.  Brown,  79 
N.  Y.  390;  People  v.  Cipperly,  101  N.  Y.  63  i; 
People  V.  Arensherg,  105  N.  Y.  123,  59  Am. 
Rep.  483;  People  v.  King,  110  N.  Y.  418,  1 
L.  R.  A.  203;  People  v.  Budd,  117  N.  Y.  1,  5 
L.  R.  A.  559;  People  v.  Ewer,  141  N.  Y.  129, 
25  L.  R.  A.  794 ;  People,  Neckarncus,  v.  War- 
den.  of  City  Prison,  144  N.  Y.  529,  27  L.  R, 
A.  718;  New  York  Health  Dept.  v.  Trinity 
Church,  145  N.  Y.  32,  27  L.  R.  A.  710;  Peo- 
pic  V.  Girard,  145  N.  Y.  105 ;  People  v.  Hav- 
nor,  149  N.  Y.  195,  31  L.  R.  A.  689.  Indeed, 
if  the  principle  of  this  decision  is  to  be  re- 
fi^arded  as  the  eFitablished  law  ofvthis  state, 
it  renders  invalid  many,  if  not  all,  of  the 
statutes  creating  ofTenses  where  the  act  made 
a  crime  was  not  such  at  common  law.  No 
such  principle  has  any  proper  place  in  the 
jurisprudence  of  this  state.  In  the  language 
of  Andrews,  J. :  "It  is  not  a  good  objection 
to  a  statute  prohibiting  a  particular  act  and 
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making  its  commission  a  public  offense  that 
the  prohibited  act  was  before  the  statute  law- 
ful, or  even  innocent,  and  without  any  ele- 
ment of  moral  turpitude.  It  is  the  province 
of  the  legislature  to  determine  in  the  inter- 
est of  the  public  what  shall  be  permitted  or 
forbidden,  and  the  statutes  contain  very 
many  instances  of  act«  prohibited,  the  crim- 
inality of  which  consists  solely  in  the  fact 
I  hat  they  are  prohibited,  and  not  at  all  in 
their  intrinsic  quality."  People  v.  West,  106 
N.  Y.  293,  296,  60  Am.  Rep.  452. 

In  considering  this  case,  it  should  be  re- 
membered that  a  statute  cannot  be  declared 
unconstitutional,  unless  it  can  be  shown,  be- 
yond reasonable  doubt,  that  it  is  in  conflict 
with  some  particular  provision  of  the  organ- 
ic law,  nor  until  every  reasonable  mode  of 
reconciliation  with  the  Constitution  has  been 
refcorted  to,  and  reconciliation  has  been  found 
impossible.  The  presumption  of  constitu- 
tionality attaches  to  every  statute  passed  by 
the  legislature,  and  the  burden  of  establish- 
ing its  unconstitutionality  rests  upon,  and 
must  be  borne  by,  the  party  asserting  it. 
People,  Henderson,  v.  Westchester  County 
Supers,  147  N.  Y.  1,  30  L.  R.  A.  74.  It  is 
for  the  legislature  to  determine  what  laws 
and  regulations  are  needed  for  the  protec- 
tion of  the  public,  and,  if  its  measures  are 
calculated  and  appropriate  to  accomplish 
that  end,  the  exercise  of  its  discretion  is  not 
the  subject  of  judicial  review. 

Applying  to  this  case  the  principles  al- 
ready stated,  it  is  obvious  that  the  statute 
in  question  was  within  the  police  power  of 
tlie  state.  It^  necessity  to  the  public  wel- 
fare was  for  the  legislature  to  determine, 


and,  as  it  has  a  clear  relation  to  that  end,  its 
propriety  is  not  subject  to  review  by  this 
court.  To  hold  that  this  act  is  unconstitu- 
tional would  establish  a  principle  which 
would  impair  or  destroy  nearly  every  stat- 
ute that  has  for  its  purpose  the  prevention  of 
fraud.  It  would  practically  annihilate  the 
police  power  of  the  legislature,  and  make  the 
courts  administrators  of  that  power  instead 
of  the  body  in  which  it  is  vested  by  the  Con- 
stitution. Besides,  if  the  cases  passing  up- 
on the  validity  of  the  statutes,  to  which  we 
have  called  attention,  were  correctlv  decided, 
they  establish  a  principle  which,  if  applied 
in  this  case,  requires  us  to  hold  that  this  act 
was  a  proper  exercise  of  the  police  power  by 
the  legislature,  and  that  it  is  consequently 
valid. 

The  result  of  this  action  is  of  slight  im- 
portance in  comparison  with  the  principles 
promulgated  as  the  law  of  this  state.  An 
arbitrary  and  unauthorized  interference  by 
the  judiciary  witli  the  administrative  affairs 
of  the  state  is  fraught  with  quite  as  much 
danger  as  would  follow  legislative  interfer- 
ence with  judicial  affairs.  Neither  can  oc- 
cur without  affecting  the  stability  and  effi- 
ciency of  our  state  government.  The  legis- 
lative power  of  the  state  is  vested  in  the  sen- 
ate and  assembly.  When  courts  seek  to  con- 
trol the. action  of  the  legislature,  or,  in  ef- 
fect, to  repeal  its  statutes,  by  holding  them 
in  conflict  witli  some  nonexistent  or  doubt- 
ful constitutional  limitation,  their  action 
ceases  to  be  judicial,  and  becomes  mere  usur- 
pation. I  think  the  order  should  be  affirmed. 

Gray,  J.,  concurs. 


MICHIGAN  SUPREME  COURT. 


Rufus  M.  CHOATB 

V. 

Frederick  D.  STEVENS  et  al,  Plffs.  in  Err. 


( 


.Mich. 


) 


The  neprotflalrilltr  of  a  note  la  not  de- 
stroyed by  a  clause  stating  that  It  Is  given 
for  certain  ^operty  the  title  to  which  shall 
not  pass  until  the  note  is  paid,  and  which  Is 


subject  to  be  retaken  in  case  of  nonpftyment  of 
the  note. 

(March  1,  1808.) 

EPHOR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff   in   an   action   brought   to   enforce 
payment  of  a  promissory  note.     Affirmed, 
The  facts  are  stated  in  the  opinion. 


Note. — Reser ration  of  title  to  propet'ty  as  af- 
fecting  negotiability    of   note   for   purohase 

price. 

The  general  rule, 

8o  far  as  the  rule  can  be  regarded  as  settled 
by  the  authorities  It  seems  to  be  that  If  there  Is 
nothing  more  In  the  transaction  than  a  reten- 
tion of  title  to  the  property  as  security,  so  that 
the  absolute  liability  on  the  note  is  not  affected, 
the  note  Is  negotiable. 

The  negotiability  of  a  series  of  notes  given 
for  the  purchase  price  of  cars  Is  not  destroyed 
by  a  clause  that  the  "title  to  said  cars  shall 
remain  in  the  said  payee  until  all  the  notes  of 
said  series,  both  principal  and  Interest,  are  fully 
paid,  all  said  notes  being  equally  and  ratably 
secured  on  said  cars.**  The  court  says  the  notes 
■how  upon  their  face  that  they  were  given  for 
the  purchase  price  of  the  cars.  The  transac- 
tion la  in  legal  effect  a  chattel  mortgage^  The 
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agreement  by  which  the  vendor  retains  the  title 
and  by  which  the  notes  are  secured  on  the 
cars  Is  collateral  to  the  notes  and  does  not  af- 
fect their  negotiability.  It  does  not  qualify  the 
agreement  to  pay  at  the  time  fixed  any  more  that 
would  be  done  by  an  agreement  of  the  same  kind 
embodied  In  a  separate  instrument  In  the  form 
of  a  mortgage.  The  marks  on  the  cars  showed 
that  they  were  to  go  Into  possession  of  the  pur- 
chasers, to  be  used.  Chicago  R.  Equipment  Co. 
V.  Merchants'  Bank,  136  U.  S.  268,  84  L.  ed.  340. 
In  the  lower  court  the  Judge  said,  the  con- 
struction I  should  place  on  the  provision  of  the 
notes  retaining  title  In  the  vendor  Is  not  that  It 
Is  a  recital  of  the  consideration  for  which  the 
note  Is  given,  and  of  the  fact  that  the  payee  was 
to  retain  a  Hen  upon  the  property  sold  as  secur- 
ity for  the  payment  of  the  notes.  The  Infer- 
ence which  a  purchaser  of  the  notes  would  nat- 
urally draw  would  be  that  the  cars  had  been 
sold,  and  that  the  payee  retained  a  Hen  and  se- 
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Michigan  Supbbmb  Court. 


HAH., 


Messrs,  Corliss,  Andras,  &  Leete,  for 

plaintiffs  in  error : 

This  court  has  held  that  such  paper  is  non- 
negotiable,  and  has  stated  several  times  that 
the  modern  tendency  to  interpolate  into  such 
instruments  (notes)  engagements  and  stipu- 
lations not  recognized  by  the  law  merchant, 
affecting  the  certainty  as  to  the  amount  due 
and  payable  thereon  or  the  time  of  maturity, 
or  superadding  duties  to  be  performed  by 


the  maker,  or  additional  obligations  other 
than  the  payment  of  a  sum  certain  at  mar 
turity,  should  be  discountenanced  and  held 
to  destroy  their  negotiability  and  deprive 
them  of  the  character  of  promiRsory  notes, 
and  they  should  be  relegated  to  the  domain 
of  ordinary  contracts. 

Cayuga  County  Nat,  Bank  7.  Purdy,  66 
Mich.  "6;  Altman  v.  Rittershofer^  (58  Mich. 
287 ;  Wright  v.  Traver,  73  Mich.  4»3.  3  L.  R. 


curlty  upon  them  In  the  way  of  a  mortgage  for 
the  payment  of  the  purchase  price.  If  this  Is 
BO,  then  the  contract  was  an  executed  one,  the 
consideration  for  the  amount  of  the  notes  had 
already  passed,  and  the  payment  of  the  notes 
could  not  be  dependent  on  any  condition  what- 
ever. Merchants'  Nat.  Bank  v.  Chicago  B. 
Equipment  Co.  25  ITed.  Rep.  800. 

The  Incorporation  into  the  note  of  the  clause 
"said  promise  made  for  a  colt  this  day  taken ; 
said  colt  holden  for  the  payment  of  said 
amount,"  does  not  render  the  note  non-negoti- 
ahle.  Collins  v,  Bradbury,  64  Me.  37.  The 
court  stated  the  fact  that  the  note  states  the 
consideration  for  which  it  was  given,  and  that 
it  might  operate  as  a  mortgage  does  not  render 
It  any  the  less  a  promissory  note. 

A  note  reciting  that  it  was  given  for  property 
which  should  be  and  remain  the  property  of  the 
owner  of  this  note  until  the  amount  hereby  se- 
cured is  fully  paid,  is  negotiable.  The  court 
said  this  note  contained  all  the  requisites  of  a 
negotiable  note,  and  the  addition  of  the  state- 
ment of  the  consideration,  with  the  statement 
that  it  was  to  remain  the  property  of  the  owner 
until  the  note  was  paid,  did  not  render  It  non- 
negotiable.  Mott  V.  Havana  Nat.  Bank,  22  Hun, 
854. 

A  note  given  on  express  condition  that  the 
title  and  ownership  of  the  property  are  to  re- 
main In  the  name  end  subject  to  the  order  of 
the  payee  until  the  note  Is  paid,  Is  negotiable. 
W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133.  The 
court  says  the  agreement  reserving  title  does 
not  affect  or  change  the  notes  in  the  least,  nor 
make  the  time  of  payment  or  the  amount  to  be 
paid  at  all  uncertain. 

The  mere  fact  that  the  title  is  said  to  be  re- 
tained In  the  payee  will  not  defeat  the  nego- 
tiability of  the  note.  Mansfield  Sav.  Bank  v. 
Miller,  2  Ohio  C.  C.  96 ;  Mansfield  Sav.  Bank  v. 
Flowers,  11  Ohio  L.  J.  141 :  National  Bank  v. 
Davis,  6  Mont.  Co.  L.  Rep.  99 ;  Merchants' 
Bank  v.  Dunlop.  9  Manitoba  L.  Rep.  623 ;  First 
Nat.  Bank  v.  Slaughter,  98  Ala.  602. 

The  destruction  of  the  property  before  the 
maturity  of  the  note  will  not  prevent  the  en- 
forcement of  the  note  by  the  payee.  Burnley 
▼.  Tufts,  66  Miss.  48. 

Modiflvations  of  the  rule. 

But  slight  additions  to  the  provisions  of  the 
note  have  been  held  to  make  the  duty  to  pay 
uncertain  so  as  to  defeat  negotiability.  There 
Is  some  slight  conflict  as  to  what  will  make  the 
promise  uncertain,  so  the  cases  are  not  fully 
In  accord. 

A  recital  In  a  note  that  the  property  for 
which  It  is  given  shall  remain  In  the  payee,  and 
that  he  shall  have  the  right  to  take  possession 
of  it  whenever  he  may  deem  himself  Insecure, 
even  before  maturity  of  the  note,  will  render  it 
non-negotiable.  Third  Nat.  Bank  v.  Armstrong, 
26  Minn.  530.  The  court  said  defendant's  obli- 
gation was  not  such  an  Independent,  absolute, 
and  unconditional  one  for  the  payment  of  a  pre- 
cise and  definite  sum  of  money  at  all  events  and 
without  any  contingency  as  Is  essential  to  the 
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validity  of  commercial  paper.  The  maker's 
promise  depended  upon  the  contingency  of  an 
observance  by  the  payee  of  the  sole  condition  on 
which  It  rested  that  an  absolute  transfer  of  the 
property  with  good  title  would  be  made  when- 
ever the  promise  was  performed.  The  promise 
to  pay,  and  the  implied  obligation  to  transfer 
the  title,  were  mutual,  and  as  each  was  the  sole 
consideration  for  the  other,  and  both  were  to  be 
performed  at  the  same  time,  they  were  concur- 
rent conditions  of  the  same  agreement  in  the 
nature  of  mutual  conditions  precedent,  so  that 
Inability  or  refusal  to  perform  the  one  would 
excuse  performance  of  the  other.  ]f  the  payee 
had  rendered  himself  unable  t<)  fulfil  his  ob- 
ligation, then  no  action  could  be  maintained 
against  the  payor  on  his  promise.  An  obliga- 
tion of  this  character  is  altogether  too  uncertain 
to  serve  the  purpose  of  commercial  paper  as  the 
representative  of  money  in  business  transac- 
tions. 

And  that  case  was  followed  In  Deering  ▼. 
I'hom,  29  Minn.  120:  Edwards  v.  Ramsey.  30 
Minn.  91 ;  Stevens  v.  Johnson,  28  Minn.  172. 

But  If  the  title  to  the  property  is  recognised 
in  the  maker  of  the  note  by  a  chattel  mortgage 
given  as  part  of  the  same  transaction  as  that 
In  the  note  is  given,  a  recital  that  the  title  shall 
remain  in  the  vendor  until  the  note  is  paid 
will  not  defeat  the  negotiability  of  the  note. 
Beer  v.  Aultman-Taylor  Co.  82  Minn.  91. 

An  instrument  agreeing  to  pay  money  for  the 
recited  consideration  of  a  horse,  said  property 
to  remain  the  absolute  property  of  the  vendor 
until  paid  for,  and  not  to  be  disposed  of  by  the 
vendee,  to  be  paid  for  if  It  died,  but  If  it  should 
be  returned  to  or  taken  back  by  the  vendor  then 
all  the  payments  made  should  be  retained  by 
the  vendor  for  the  use  of  tlie  property.  Is  not  a 
negotiable  note,  since  payment  of  it  may  be  de- 
feated by  the  return  of  the  property.  First  Nat 
Bank  v.  Alton,  60  Conn.  402. 

If  an  Instrument  after  duly  reciting  a  promise 
to  pay  continues :  It  is  hereby  agreed  that  the 
property  for  which  the  note  Is  given  shall  re- 
main the  property  of  the  payee,  and  In  default 
of  payment  of  the  note  the  property  shall  be  re- 
turned to  the  payee, — it  Is  not  a  negotiable  note. 
The  court  says  the  contract  stated  in  this  In- 
strument is  not  simply  a  promise  to  pay  money, 
but  a  stipulation  concerning  the  title  to  proper- 
ty, and  a  promise  in  reference  to  the  future 
disposition  of  the  property.  You  may  not  In- 
corporate with  the  promise  to  pay  stipulations 
and  agreements  as  to  other  matters,  and  then 
say  the  absolute  promise  to  pay  money  lifts  the 
contract  into  the  region  of  negotiable  paper. 
Klllam  V.  Schoeps,  26  Kan.  810,  40  Am.  Hep. 
313. 

So,  an  agreement  In  a  note  that  If  It  Is  not 
paid,  the  payee  may  take  possession  of  and  sell 
the  property  for  which  It  Is  given,  will  render 
it  non-negotiable.  South  Bend  Iron  Works  v. 
Paddock,  37  Kan.  610;  Smith  v.  Marland.  59 
Iowa,  045. 

On  the  other  hand.  In  New  York  It  baa  been 
held  that  where  the  note  recited  that  it  is  un- 
derstood that  the  title  does  not  pass  to  me,  and 
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A.  50;  Lamb  v,  Biorpy  45  Mich.  48S:  Aliman 
▼.  Fowler  70  Mich.  57;  Second  Sat.  Bank  v. 
^yk€eler,  75  Mich.  546. 

Messrs.  Bowen,  Douslas,  &  WMtins, 
for  defendant  in  error: 

The  teat  of  negotiability  is  as  to  whether 
or  not  the  instrument  in  question  is  payable 
in  a  certain  fixed  amount,  at  a  certain  time, 
and  to  a  certain  person.  These  requisites 
being  present,  the  instrument  should  be 
deemed  negotiable. 

Beardslee  v.  Morton,  8  Mich.  &G0:  Little 


field  V.  Hodge,  6  Mich.  326;  Preston  v.  Whit- 
ney, 23  Mich.  200;  Mattison  v.  Marks,  31 
Mich.  421,  18  Am.  Rep.  197;  Wti^ht  v.  Ir- 
tcin,  33  Mich.  32;  Howry  v.  Epinnger,  34 
Mich.  29  \  Hudson  Y.Emmons, 101  Mich.  549; 
Markey  v.  Corey,  108  Mich.  184,  36  L.  R.  A. 
117;  DeHaas  v.  Roberts,  69  Fed.  Rep.  855; 
Chicago  H,  Equipment  Co,  v.  Merchants* 
Bank,  136  U.  S.  268,  34  L.  ed.  :'49;  First 
Nat.  Bank  v.  Slaughter,  98  Ala.  602;  Mott 
v.  Havana  Nat.  Bank,  22  Hun,  354;  Collins 
V.  Bradbury,  64  Me.  37 ;  Burnley  v.  Tufts,  66 


that  until  the  notes  are  paid  the  title  shall  re- 
main In  the  Tendor,  who  should  have  the  right 
In  case  of  nonpayment  of  the  notes  to  retake 
immediate  possession,  the  court  said  there  is 
no  proTision  to  abridge  the  rights  of  the  payee 
of  the  notes  or  to  limit  their  operation ;  on  the 
contrary,  their  payment  ts  contemplated,  and 
that  event  Is  to  determine  the  time  when  the 
title  to  the  property  becomes  absolute  in  the 
purchaser.  Beaudrlas  v.  WalclE,  45  N.  Y.  S. 
B.  7. 

So,  in  Nebraska  the  mere  fact  that  the  payee 
retains  title  to  the  property,  and  is  given  full 
power  to  declare  the  note  due  and  take  posses- 
flion  of  the  property  at  any  time  he  may  deem 
himself  insecure,  eyen  l>efore  maturity  of  the 
note,  will  not  defeat  the  negotiability  of  the 
note.  Heard  v.  Dubuque  County  Bank,  8  Neb. 
10,  30  Am.  Rep.  811. 

Reservation  of  the  right  of  possession  has 
been  in  some  cases  held  to  be  a  sufficient  cir- 
cumstance to  defeat  the  negotiability  of  the 
note. 

An  instrument  In  the  form  of  a  promissory 
note  given  for  the  price  of  an  article  and  con- 
taining the  condition  "that  the  title  and  right 
to  the  possession  of  the  property  shall  remain 
In  the  vendor  until  this  note  is  paid,"*  is  not 
a  negotiable  instrument.  The  court  says  that 
the  purchaser  is  not  compellable  to  pay  when 
the  day  for  payment  arrives,  unless  at  the  same 
time  he  gets  the  property  with  a  good  title, 
and  the  payment  to  be  made  Is  not,  therefore, 
an  absolute,  unconditional  payment,  at  all 
events  such  as  is  required  to  constitute  a  good 
promissory  note.  Dominion  Bank  v.  Wiggins, 
21  Out.  App.  275. 

Where  the  note  was  given  for  machinery, 
and  stated  that  the  express  condition  of  the 
purchase  and  sale  of  the  property  for  which 
the  note  was  given  are  such  that  the  title, 
ownership,  or  right  of  possession  does  not  pass 
from  the  vendor  until  the  note  is  paid  in  full, 
tt  was  held  that  the  note  was  non-negotiable. 
The  court  says  if  the  sale  be  conditional,  and  if 
the  title  to  the  property  remains  in  the  vendor, 
must  it  not  follow  that  it  so  remains  at  his  risk 
In  the  absence  of  an  agreement  to  the  contrary  ? 
And  if  this  be  true,  can  it  be  said  there  is  an 
absolnte  and  unconditional  promise  to  pay  for 
It,  a  promise  to  pay  at  all  events?  Would  not 
tbe  vendee  be  exonerated  from  liability  to  pay 
for  the  property  who  purchased  l>efore  the  ma- 
turity of  the  note  without  his  fault  or  in  the 
«Tent  it  should  be  recovered  by  a  title  para- 
mount to  that  of  the  vendor,  he  being  notified 
of  action  brought,  and  required  to  defend  it? 
It  seems  to  me  these  queries  admit  only  an  af- 
firmative response.  B.  M.  Birdsall  &  Co.  v. 
Ouill.  3  Va.  Law  Reg.  895. 

In  view  of  the  tendency  to  depart  from  the 
old  simple  form  of  negotiable  notes,  it  is  per- 
haps a  little  difficult  to  determine  Just  how  far 
analogy  requires  notes  reserving  title  to  be  held 
negotiable.  Tbe  certainty  of  the  contract  does 
not  seem  to  t>e  materially  Impaired  by  a  mere 
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reservation  of  title,  but  the  incorporation  into 
the  note  of  the  machinery  for  its  enforcement, 
which  to  be  available  must  be  assignable  with 
the  note,  or  the  Insertion  of  a  promise  to  pay 
in  what  is  a  mere  conditional  contract  of  sale, 
would  seem  to  be  too  great  a  departure  from  the 
rules  governing  negotiable  paper  to  find  a  place 
under  that  branch  of  the  law. 

The  effect  of  itatutes. 

A  note  reciting  a  promise  to  pay  a  certain 
sum  to  a  person  or  his  order  for  property  "this 
day  delivered  to  me  upon  the  distinct  under- 
standing that  the  title  was  not  to  pass  to  me 
until  paid  for  In  full,  and  he  is  authorized  to 
take  possession  of  the  same  at  any  time  until 
fully  paid  for,"  is  negotiable  so  as  to  permit 
the  Indorsee  to  maintain  a  suit  in  his  own  name. 
Rut  the  question  of  negotiability  so  as  to  cut 
off  defenses  was  not  passed  upon.  Howard  v. 
Walker.  69  6a.  778. 

In  a  subsequent  decision,  however,  the  note 
was  held  to  be  negotiable  so  as  to  cut  off  de- 
fenses. But  the  ruling  Is  placed  upon  the  Geor- 
gia statute  making  all  contracts  in  writing  for 
the  payment  of  money  negotiable.  Howard  v. 
Simpkins,  70  6a.  828. 

See,  however,  the  later  cases  of  Craig  ▼.  Her- 
ring. 80  6a.  709.  and  Brewster  v.  Hamilton.  87 
Ga.  547,  where  it  was  held  that  the  retention  of 
title  with  the  right  to  sell  the  property  on  de- 
fault did  not  affect  negotiability,  and  no  refer- 
ence is  made  to  the  statute. 

The  Michigan  deotsions,    ' 

Michigan  seems  to  have  changed  its  rule  by 
Choatk  v.  Stkvens.  Prior  to  that  decision  it  had 
been  held  that,  if  the  note  recites  that  tbe  con- 
ditions are  that  if  not  paid  "when  due  the 
property  for  which  It  was  given  shall  be  the 
property  of  the  payee,  the  recital  will  defeat  its 
character  as  a  negotiable  note."  Wright  v. 
Traver,  78  Mich.  403.  8  L.  R.  A.  60.  The  court 
says  the  clause  has  the  effect  to  render  the  In- 
strument a  contract  and  not  a  promissory 
note.  No  one  can  tell  from  the  reading  of  this 
instrument  whether  the  payment  therein  meant 
Is  certain  and  unconditional  or  not.  The  in- 
strument is  uncertain  and  capable  of  two  con- 
structions as  to  its  terms. 

And  so  the  Instrument  Is  non-negotiable  If  the 
option  is  given  to  the  payee  to  retake  the  prop- 
erty or  collect  the  money.  Bannister  v.  Rouse, 
44  Mich.  428. 

But  an  instrument  in  the  form  of  a  promis- 
sory note,  which  recites  that  the  propertj^  for 
which  it  is  given  shall  remain  the  property  of 
the  payee,  and  that  upon  default  in  payment  he 
may  take  possession  of  the  property  and  retain 
what  has  been  paid  as  rent,  will  sustain  an  ac- 
tion In  the  name  of  an  assignee  whether  It  Is  a 
negotiable  note  or  not.  Soper  v.  Mills,  50  Mich. 
75. 

H.  P.  P. 
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Miss.  48;  Bretcstcr  v.  Hamilton,  87  Ga.  647; 
Bank  of  Carroll  v.  Taylor,  67  Iowa,  672 ;  W. 
W,  Kimball  Co.  v.  Mellon,  80  Wis.  133. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  have  appealed  from  a  judg- 
ment upon  three  written  insinniu-nts,  sub- 
stantially alike,  of  one  of  which  the  following 
is  a  copy: 

$115.00 

Detroit,  July  2.5.  1893. 

For  value  received  March  16,  1n95,  after 
date,  I  promise  to  pay  to  the  order  of  Low's 
Art  Tile  Soda  Fountain  Company  one  hun- 
dred and  fifteen  dollars,  with  interest  six  per 
cent. 

The  consideration  of  this  and  other  notes 
is  the  Soda  Draught  apparatus  described  in 
contra<;t  of  same  date  as  this  and  other  notes, 
which  Soda  Draught  apparatus  the  under- 
signed has  received  of  said  Low's  Art  Soda 
Fountain  Company.  Nevertheleris,  it  is  un- 
derstood and  agreed  by  and  between  the  un- 
dersigned and  the  said  Low's  Art  Tile  Soda 
Fountain  Company,  that  the  title  to  the 
above-mentioned  property  does  not  pass  to 
the  undersigned,  and  that,  until  all  said  notes 
are  paid,  the  title  to  the  aforesaid  shall  re- 
main in  the  said  Low's  Art  Tile  Fountain 
Company,  who  shall  have  the  right,  in  case 
of  nonpayment  at  maturity  of  either  of  said 
notes,  without  process  of  law,  to  enter  and 
retain  immediate  possession  of  said  proper- 
ty, wherever  it  may  be,  and  remove  the 
same.  Payable  at  the  Preston  National 
Bank. 

Each  bears  as  an  indorsement,  the  name  of 
the  pay<»e. 

The  defendants  say  that  they  were  improp- 
erly admitted  in  evidence,  for  the  reason  that 
they  are  not  promissory  notes,  and  if  the  in- 
dorsements are  to  be  treated  as  an  assign- 
ment of  the  chose  in  action,  it  sliould  have 
been  alleged  in  the  declaration,  and  further, 
that  there  was  no  evidence  that  the  plaintiff 
was  the  owner  of  the  notes  sued  upon.  Both 
briefs  indicate  that  the  question  considered 
mo6<t  important,  if  not  decisive  of  the  case, 
is  that  of  the  negotiability  of  the  notes.  The 
instruments — to  the  end  of  the  fourth  line — 
are  in  form  promissory  notes.  If  there  were 
nothing  more,  they  would  be  as  perfect  and 
complete  promissory  notes  as  it  is  possible 
to  make.  The  writing  proceeds  t«5  state  the 
coneideration  for  said  notes,  which,  though 
not  essential,  was  harmless.  Wri-jht  v.  Ir- 
unn,  33  Mich.  32. 

This  is  followed  by  the  statement  that  the 
parties  agree  that  the  title  to  the  property 
for  which  the  notes  were  given  shall  remain 
in  the  payee,  who,  in  case  of  nonpa\Tnent  at 
maturity  of  either  of  said  notes,  may  "enter 
and  retain  immediate  possession  of  the  prop- 
erty, without  process  of  law,  wherever  it  may 
be,  and  remove  the  same."  If  it  can  be  said 
that  this  writing  shows  a  sale  of  the  soda 
fountain,  as  contradistinguished  frr-m  a  con- 
tract to  sell,  the  provisions  as  to  title 
amount  to  no  more  than  a  chattel  mortgage. 
Mr.  Justice  Harlan  said  in  the  cai?e  of  Chica- 
go R.  Kquipment  Co.  v.  Merchants'  Bank  136 
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U.  S.  286,  34  L.  ed.  349.  "The  fact  that  by 
agreement  the  title  is  to  remain  in  the  ven- 
dor of  personal  property,  until  the  notes  for 
the  purchase  price  are  paid,  does  not  neces- 
sarily import  that  the  transaction  was  a  con- 
ditional sale."  In  that  case  the  court  was 
able  to  find  from  the  evidence  that  the  par- 
ties intended  to  effect  a  sale,  and  that  the 
title  reserved  was  merely  the  title  of  a  mort- 
gagee. The  distinguished  jurist  added  that 
"each  case  must  depend  upon  its  special  cir^ 
cumstances,"  which  proposition  is  empha- 
sized by  the  case  of  Harkneas  v.  Russell,  118 
U.  S.  663,  30  L.  ed.  285,  where  the  faeU 
were  held  to  show  a  conditional,  and  not  an 
absolute,  sale.  If  we  can  place  this  con- 
struction on  the  transaction,  *.  e.,  that  it  was 
a  sale,  there  is  no  difficulty  in  sustaining  the 
negotiability  of  this  note  under  our  own  de- 
cisions. See  Brooke  v.  Struthertf,  110  Mich. 
662,  35  L.  R.  A.  536;  Wilson  v.  Campbell, 
110  Mich.  680,  35  L.  R.  A.  544. 

The  record  shows  that  the  soda  fountain 
was  furnished  under  a  written  contract,  and 
that  thes?e  notes  were  given  some  days  later 
after  delivery,  in  accordance  with  its  terms. 
If  we  were  to  consider  the  provisions  of  this 
contract,  we  should  not  hfesitate  to  say  that 
this  was  a  sale  with  a  reservation  of  title 
by  way  of  security.  As  said  in  Brooke  v. 
Struthers,  110  Mich.  6P2,  35  L.  R.  A.  538, 
there  are  cases  which  hold  that  a  contem- 
poraneous writing  may  be  examined  to  de- 
termine the  negotiability  or  non-negotiability 
of  a  note.     See  cases  cited. 

While  perhaps  this  contract  is  not  strictly 
a  contemporaneous  writing,  it  w^as  one  of  the 
surrounding  circumstances  under  which  the 
notes  were  made.  But  we  find  it  unneces- 
sary to  pass  upon  that  question,  as  we  think 
the  same  is  implied  by  the  notes.  These  be- 
ing negotiable  notes,  a  declaration  upon  the 
conmion  counts  was  sufficient,  iinder  our 
well-settled  rule.  The  judge  allowed  the  ju- 
ry to  consider  defendants'  right  to  damage 
by  way  of  recoupment  and,  apparently,  such 
damages  were  allowed.  We  think  the  own- 
ership established.  No  question  appears  to 
have  been  raised  at  the  trial  over  the  genu- 
ineness of  the  indorsement. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

The  other  Justices  concur. 


John  E.  GARLAND 

WESTERN    LTNION    TELEGRAPH  COM- 
PANY,  Plff.  in  Err. 


( 


.Mich. 


) 


]•     Tite  abandonment  of  common  eonntfl 

makes  the  failure  to  elect  between  them  and 
others  Immaterial. 
2.     An  action  for  breaclt  of  the  contract 

of  a  telegraph  company  may  be  broaght  in 
assumpsit,  and  need  not  be  em  delicto. 


NoTK. — As  to  delivery  of  telegraph  mes- 
sages to  company  by  telephone,  see  also  People, 
Cairo  Teleph.  Co.,  v.  Western  U.  Teleg.  Oow 
(111.)  86  L.  R.  A.  637. 


1898* 


Garland  v.  Western  Union  TELSQUArH  Co. 
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8.  Tbe  sender  of  a  telephone  meflsaffe 
to  the  airent  In  charge  of  a  telegraph 
office,  wltb  directions  to  send  It  by  tele^aph, 
does  not  make  snch  agent  bis  agent,  although 
the  telegraph  company  requires  all  messages 
to  be  given  to  the  agent  In  writing,  unless 
that  fact  Is  known  to  the  sender. 

4.  The  meaniner  of  a  cipher  teleffrant 
may  be  proved  by  the  person  who  sent  It. 

6.  A  statement  hy  a  telegraph  a^ent 
to  the  sender  of  a  message,  that  it  has 
not  been  delivered,  made  as  a  report  of  his 
efforts  to  trace  the  telegram,  is  admissible  as 
against  the  telegraph  company  to  show  the 
fact  of  nondelivery.  • 

6.  Testimony  as  to  the  price  of  fvheat 
at  a  certain  market,  by  one  who  testifies  that 
be  knew  what  it  was,  is  sutDcient  to  go  to 
the  jury. 

(October  18,  1898.) 

ERROR  to  the  Circuit  Court  for  Shiawaa- 
see  County  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  neglect  to  promptly  trans- 
mit and  deliver  a  telegram.     Affirmed, 

Tlie  facts  are  stated  in  the  opinion. 

Mr,  John  T.  MoCurdy,  for  plaintiff  in 
error : 

Suits  against  telegraph  companies  can  be 
maintained  only  oo  *  the  grounds  of  negli- 
gence. 

Negligence  must  not  only  be  alleged. 

Western  U,  Teleg.  Co.  v.  Carew,  15  Mich. 
625;  Birkeii  v.  Western  U,  Teleg.  Co.  103 
Mich.  367,  33  L.  R.  A.  404. 

But  such  negligence  must  be  proved  by 
the  party  asserting  it. 

Marquette,  H.  d  0.  R.  Co.  v.  Kirkwood,  46 
Mich.  51,  40  Am.  Rep.  453;  Smith  v.  Ameri- 
can Exp,  Co.  108  Mich.  573. 

The  declaration  failed  to  state  a  cause  of 
action.  Such  objection  was  properly  made 
at  the  trial  of  the  cause. 

Devereaux  v.  Hiibhard  (Mich.)  6  Pet.  L. 
K.  105. 

If  the  declaration  states  a  cause  of  action, 
it  ean  only  be  upon  the  theory  that  it  con- 
tains two  counts :  ( 1 )  A  count  in  assumpsit, 
and  (2)  a  count  on  the  case.  If  this  be  so, 
the  two  counts  cannot  properly  be  joined. 

FHetvd  V.  Dunks,  37  Mich.  25,  39  Mich. 
733 ;  Schafer  v.  Boyce,  41  Mich.  256;  Kehrig 
▼.  Peters,  41  Mich.  475. 

The  misjoinder  should  have  been  disposed 
of  at  the  outset  of  the  trial,  and  plaintiff 
made  to  choose  between  them,  instead  of  be- 
ing allowed  to  go  over  the  whole  range  of 
testimony  without  doing  so. 

Ives  V.  Williams,  53  Mich.  636. 

Young  acted  wit)iout  any  authority  from 
the  company,  and  not  as  its  agent,  but  as 
the  agent  of  the  plaintiff,  and  with  a  desire 
to  accommodate  him. 

Young's  actions  and  statements  in  carry- 
ing out  plaintiff's  instructions  are  in  no  wise 
binding  upon  the  defendant  company,  for  a 
principal  cannot  be  held  liable  for  the  acts 
of  an  agent  performed  outside  the  scope  of 
Ills  authority. 

Mechem,  Agency,  §S  740,  741;  Haggerty 
V.  Flint  d  P.  M.  R.  Co.  69  Mich.  366,  60  Am. 
Rep.  301 ;  Taylor  v.  Dovoney,  104  Mich.  534, 
43  L.  R.  A. 


29  L.  R.  A.  92;   Western  V.  Teleg.  Co.  v. 
Poster,  64  Tex.  220,  53  Am.  Rep.  754. 

The  wording  of  the  telegram  in  question 
is  ambiguous,  and  capable  of  being  variously 
construed. 

Plaintiff's  testimony  that  it  instructed  the 
G.  W.  Wylie  Company  to  buy  3,000  bushels 
of  wheat  for  May  delivery  is  inadmissible. 

Palmer  v.  Marquette  d  P.  Rolling  Mill  Co. 
32  Mich.  274;  McElroy  v.  Buck,  35  Mich. 
434:  Hall  v.  Soule,  11  Mich.  494. 

The  agent  of  the  telegraph  company  who 
at  the  request  of  the  sender  of  the  message, 
or  under  and  by  his  direction,  writes  it  out, 
acts  in  that  capacity  (of  writing  the  mes- 
sage) as  the  agent  of  the  sender. 

Western  V.  Teleg.  Co.  v.  Edsall,  63  Tex. 
668 ;  Western  V.  Teleg.  Co.  v.  Foster,  64  Tex. 
220,  53  Am.  Rep.  754;  Oulf,  C.  d  S.  F.  R.  Co. 
v.  Geer,  5  Tex.  Civ.  App.  349;  Western  U. 
Tclcg.  Co.  V.  Phillips,  2  Tex.  Civ.  App.  608 ; 
Given  v.  Western  U.  Teleg.  Co.  24  Fed.  Rep. 
119;  Western  U.  Teleg.  Co.  v.  Harding,  103 
Ind.  505;  Western  U.  Teleg.  Co.  v.  Terrell, 
10  Tex.  Civ.  App.  60;  Stamey  v.  Western  U. 
Teleg.  Co.  02  Ga.  613;  Beasley  v.  Western  U. 
Teleg.  Co.  39  Fed.  Rep.  181;  Carroll  y.  South- 
ern Exp.  Co.  37  S.  Cf.  452. 

The  conditions  contained  in  the  contract 
or  agreement,  on  the  back  of  the  blank,  as  to 
delay  and  failure  to  deliver,  are  valid. 

Western  U.  Teleg.  Co.  v.  Carew,  15  Mich. 
525;  Birkett  ▼.  Western  U.  Teleg.  Co.  103 
Mich.  361,  33  L.  R.  A.  404. 

The  courts  have  held  that  a  telegraph  com- 
pany has  the  right  to  stipulate  that  all 
claims  on  account  of  faults  in  its  service  shall 
be  presented  within  a  reasonable  time  after 
the  service  is  performed. 

Western  U.  Teleg.  Co.  ▼.  Way,  83  Ala. 
542;  Western  V.  Teleg.  Co.  v.  Doughcrtif,  54 
Ark.  221,  11  L.  R.  A.  102;  Western  U.  Teleg. 
Co.  ▼.  Dun  field,  11  Colo.  335;  Western  U. 
Teleg.  Co.  v.  James,  90  Ga.  254 ;  Western  U. 
Teleg.  Co.  v.  Topst,  118  Ind.  248,  3  L.  R.  A. 
224;  Western  U.  Teleg.  Co.  v.  Trumbull,  1 
Ind.  App.  121;  Young  v.  Western  U.  Teleg. 
Co.  65  N.  Y.  165;  SherHll  v.  Western  U. 
Teleg.  Co.  109  N.  C.  527 ;  Southern  Exp.  Co.y. 
Caldwell,  21  Wall.  269,  22  L.  ed.  558;  Wehhe 
v.  Western  U.  Teleg.  Co.  64  111.  App.  331; 
Westei-n  U.  Teleg.  Co.  v.  Beck,  58  111.  App. 
564;  Lester  v.  Western  U.  Teleg.  Co.  84  Tex. 
313. 

Messrs.  Watson  &  diapman,  for  de- 
fendant in  error: 

This  is  an  action  upon  a  simple  contract, 
and  is  therefore  properly  an  action  in  as- 
sumpsit. 

1  Green,  Pr.  67. 

There  i»  a  special  assumpsit  upon  which 
actions  may  be  brought  for  the  recovery  of 
a  mutual  promise,  either  oral  or  written,  ex- 
pressed or  implied. 

1  Chitty,  PI.  ♦111. 

The  agent  is  in  the  office  for  the  transac- 
tion of  that  business,  and  the  information 
that  he  gives  a  customer  as  to  whether  the 
message  has  been  delivered  or  not  is  certain- 
ly just  as  binding  upon  the  company  as  it 
is  when  he  informs  him  of  the  price  of  the 
message,  or  undertakes  to  send  the  same; 
the  company  cannot  escape  its  liability  by 


282 


Michigan  Supabmb  Couut. 


Oct., 


saying  that  its  agent  had  some  secret  in- 
structions. 

]  Am.  &  Eng.  Enc.  Law,  p.  350. 

The  question  as  to  whether  or  not  this 
was  a  gamblinff  contract  was  properly  sub- 
mitted to  the  jury. 

Gregory  v.  Wendelh  39  Mich.  337,  33  Am. 
Rep.  390,  40  Mich.  432. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  action  was  brought  to  re- 
cover damages  from  the  defendant  for  its 
failure  to  promptly  transmit  and  deliver  a 
telegram,  whereny  the  plaintiff  is  said  to 
have  suffered  a  loss.  The  record  contains 
testimony  tending  to  show  that  the  plain- 
tiff, a  merchant,  residing  at  Corunna,  called 
the  office  of  the  defendant  at  that  place  by 
telephone.  Mr.  Young,  defendant's  agent, 
responded,  whereupon  the  plaintiff  asked 
him  to  take  a  message,  whicn  he  did.  The 
message  was  as  follo«vs,  viz.:  ^ 

Corunna,  Mich.,  Jan.  25,  1898. 
T6  G.  W.  Wylie  Company,  146  Van  Buren 
Street,  Chicago,  111. 
Buy  three  ^lay.  John  E.  Carlaud. 

It  was  intended  to  be  understood  to  mean 
"Buy  three  thousand  bushels  of  May  wheat." 
After  waiting  twenty-four  hours  without  re- 
sponse to  his  message,  the  plaintiff  called 
the  defendant's  office  by  telephone,  and  was 
answered  by  Mr.  Read,  Young's  assistant, 
who,  in  response  to  his  inquiry,  assured  him 
that  the  message  was  sent.  Twenty^four  hours 
later  the  plaintiff  called  upon  i'oung,  who 
said  he  would  trsuse  the  message,  and  he  re- 
ported later  that  the  message  was  never  re- 
ceived at  the  Chicago  office,  and  a  duplicate 
of  the  message  was  sent  on  January  28.  The 
testimony  tended  to  prove  further  that  the 
price  of  wheat  advanced  meantime,  and 
plaintiff's  agent  was  obliged  to  pay  a  higher 
price  than  would  have  been  necessary  had 
the  first  message  been  sent  promptly.  A 
veidict  was  rendered  in  favor  of  the  plain- 
tiff, and  the  defendant  has  brought  the  case 
to  this  court  by  writ  of  error. 

The  action  was  commenced  before  a  justice 
of  the  peace.     The  docket  shows  that: 

"Plaintiff  declared  orally  on  all  matters 
proval)le  under  the  common  counts  in  as- 
sumpsit, and  especially  on  a  contract  with 
said  defendant,  and  files  a  written  memo- 
randum of  said  contract,  and  claims  dam- 
ages three  hundred  dollars  or  under, 

"Written  Memoranda  of  Plaintiff's  Decla- 
ration Ilerein:  Plaintiff  says  tifat  hereto- 
fore, to  wit,  on  the  25th  day  of  January,  a. 
D.  1898,  said  defendant  was,  and  still  is,  a 
telegraph  company  and  corporation  engaged 
in  the  telegraph  business,  and  were  common 
carriers  of  telegraph  messages.  And  on,  to 
wit,  the  26th  day  of  January,  1898,  said  de- 
fendant undertook,  for  a  valuable  considera- 
tion, to  wit,  40  cents,  to  convey  and  deliver 
for  said  plaintiff  a  telegraph  message  to  G. 
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W.  Wylie  k  Co.,  No.  146  Van  Buren  street, 
Chicago,  111.,  which  message  was  as  follows: 

Corunna,  Mich.,  Jan.  25th,  1898. 
To  G.  W.  Wylie  &  Co.,  145  Van  Buren  Street, 
Chicago,  111. 
Buy  three  May.  J.  E.  Carland. 

—  which  message  instructed  G.  W.  Wylie  to 
purchase  for  said  plaintiff  tliree  thousand 
bushels  of  wheat,  to  be  delivered  to  said 
plaintiff  on  May  first.  And  said  defendant, 
by  its  contract  with  said  plaintiff,  owed  said 
plaintiff  a  duty  to  deliver  said  telegram 
promptly,  and  without  unnecessary  delay. 
But,  notwithstanding  such  contract  and 
duty,  said  defendant  wholly  failed  to  deliver 
said  telegram  in  any  manner,  and  wholly 
failed  and  neglected  so  to  do,  and  on  account 
of  such  failure  and  neglect  of  said  defendant 
said  plaintiff  was  deprived  of  and  lost  large 
gain  and  profits  on  said  wheat  which  the 
said  George  W.  W^ylie  would  have  purchasec* 
for  this  plaintiff,  and  said  plaintiff  was  de- 
prived of  the  opportunity  of  purchasing  said 
wheat  on  said  25th  day  of  January,  1898, 
and  on  account  of  which  said  plaintiff  has 
been  damaged  in  the  sum  of  $300,  for  the  re- 
covery of  which  this  suit  is  brought.  J.  E. 
Garland." 

Several  assignments  of  error  relate  to  the 
declaration,  it  being  claimed  that  it  does  not 
state  a  cause  of  action ;  that  there  is  a  mis- 
joinder of  counts;  that  the od^d-amnum clause 
being  $300,  was  fatal  to  the  jurisdiction  of 
the  justice;  and  that,  if  none  of  these  points 
are  valid,  the  court  should  have  compelled 
an  election  of  counts. 

It  is  manifest  from  the  record  that  the 
plaintiff'  did  not  recover  upon  the  common 
counts,  and  that  there  being  nothing  in  the 
case  that  tended  to  support  them  they  were 
practically  abandoned,  and  an  election  would 
have  been  an  empty  form.  The  special  count 
appears  to  have  been  intended  as  a  count  in 
assumpsit  for  the  breach  of  a  contract,  and 
not  a  count  in  case  for  a  negligent  injury  in 
the  nature  of  a  tort.  See  Tiffany,  Justice's 
Guide,  183.  It  follows  that,  being  a  count 
in  assumpsit,  it  was  properly  joined  with 
the  common  counts,  as  "all  causes  of  actionfl 
enforceable  in  assumpsit  may  be  joined."  1 
Enc.  PI.  &  Pr.  p.  169. 

But  it  is  contended  that  there  can  be  no  re- 
covery in  assumpsit  in  such  cases,  and  that 
the  action  must  be  case  for  a  breach  of  duty, 
and  not  assumpsit  for  breach  of  contract. 
Counsel  say  that  the  "gist  of  these  actions 
is  negligence,"  quoting  the  language  of  Mr. 
Justice  Grant  in  Birkett  v.  Weat&m  U. 
Teleg.  Co.  103  Mich.  367,  33  L.  R.  A.  404. 
We  think  counsel  has  misinterpreted  this 
language,  and  that  there  is  nothing  in  that 
case  which  compels  one  having  contract  re- 
lations with  a  telegraph  company  to  foreffo 
an  action  of  assumpsit  upon  breach  of  the 
contract,  and  resort  to  an  action  ex  delicto. 
It  was  true  that  negligence  was  the  gist  of 
that  action,  because  the  conditions  which 
were  made  a  part  of  the  contract  made  it 
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iential  to  recovery.  In  this  case  the  plain- 
tiff's claim  is  that  the  usual  conditions  are 
not  a  part  of  the  contract.  ''Where  the  send- 
er can  show  that  through  the  negligence  of 
the  company  in  transmitting  or  delivering 
a  message  he  has  suffered  a  legal  injury, 
there  can  be  no  question  as  to  his  right  to 
sue  for  damages,  and  this  whether  the  right 
of  action  be  r^arded  as  resting  in  contract, 
or  in  tort  for  the  breach  of  public  duty." 
Gray,  Tel^raphs,  §  64 ;  [JPfayf ord  v.  Unit- 
ed kingdom  Electric  Teleg,  Co.  ]  L.  R.  4  Q. 
B.  706,  10  Best  &  S.  759;  25  Am.  &  £ng. 
£nc.  LaW|  p.  824.  Again:  "The  action  is 
properly  one  ex  contractu,  and  based  on  the 
contract  of  sending."  25  Am.  &  £ng.  Enc. 
Law,  p.  830.  In  the  case  of  Western  U. 
Teleg,  Co.  v.  Carew,  15  Mich.  525,  cited  by 
counsel,  the  action  was  assumpsit,  and, 
though  the  case  was  reversed,  the  court  seems 
to  have  recognized  the  propriety  of  the  form 
of  action  by  ordering  a  new  trial.  There 
may  be  cases  where  an  action  upon  contract 
would  not  be  appropriate,  as  where  the  plain- 
tiff was  not  a  party  to  the  contract.  In  ac- 
tions brought  by  a  person  to  whom  the  mes- 
sage is  addressed,  some  of  the  courts  so  hold. 
Thid  is  so  in  England,  where  the  rule  is 
strictly  enforced,  but  in  this  country  there 
is  a  want  of  harmony  upon  the  subject.  See 
25  Am.  &  Eng.  Enc.  Law,  p.  824. 

This  also  disposes  of  the  jurisdictional 
question,  as  the  statute  (2  How.  Anno.  Stat. 
9  6814)  confers  concurrent  jurisdiction  upon 
justices  of  the  peace  in  all  civil  actions  upon 
contract  where  the  debt  or  damages  do  not 
exceed  $300.  The  declaration  was  entitled 
to  the  liberal  treatment  which  tlie  courts  ac- 
cord to  pleadings  in  justice  court,  and  suffi- 
ciently set  forth  the  alleged  contract,  and 
its  breach,  to  apprise  the  defendant  of  the 
plaintiff's  claim.  This  also  disposes  of  the 
objection  made  to  the  introduction  of  the 
depositions. 

A  number  of  questions  relate  to  the  al- 
leged contract.  It  is  contended  that  the  con- 
tract to  send  the  message  was  subject  to  the 
conditions  which  the  defendant  usually  im- 
poses upon  its  patrons;  that  Young  was,  by 
the  plaintiff,  made  his  agent  to  write  the 
telegram  upon  the  blank  containing  the  con- 
ditions; and  that  receiving  a  message  upon 
any  other  terms  than  such  conditions  would 
be  outside  of  the  scope  of  Young's  authority. 
Young,  being  the  person  in  charge  of  the  de- 
fendant's business,  and  authorized  to  receive 
telegrams,  was  acting  within  the  general 
scope  of  his  authority  in  so  doing,  and  the 
plaintiff  was  not  bound,  at  his  peril,  to  ascer- 
tain the  secret  instructions  that  the  defend- 
ant had  given  in  relation  thereto.  In  Mary- 
land some  recognition  has  been  given  to  the 
defendant's  contention  by  ca«es  which  bold 
that  the  sender  of  a  message  must  be  sup- 
posed to  be  informed  in  regard  to  the  rules 
and  regulations  of  the  telegraph  company, 
but  the  weight  of  authority  is  to  the  con- 
trary. See  Thompson,  Electricity,  §§  211, 
212,  for  a  discussion  of  this  subject;  also,  25 
Am.  &  Eng.  Enc.  Law,  p.  804;  Beaaley  v. 
Western  V.  Teleg,  Co.  39  Fed.  Rep.  181.  But, 
while  this  is  true,  if  the  plaintiff  had  knowl- 
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edge  of  the  rules  and  regulations  under 
which  the  defendant  did  business,  he  would 
be  bound  by  them  so  far  as  they  were  valid 
and  binding  upon  others,  and  it  was  a  ques- 
tion for  a  jury  to  determine  whether  he  had 
such  knowledge  or  not,  if  a  question  in  the 
caee.  Should  it  be  said  that  Young,  in  re- 
ceiving by  telephone  and  writing  such  mes- 
sage, was  the  agent  of  the  plaintiff?  We 
are  cited  to  several  cases  holding  that  the 
operator  is  such  agent,  under  somewhat  sim- 
ilar circumstances.  Thus,  in  the  case  of 
Western  U.  Teleg.  Co.  v.  Edsall,  63  Tex.  677, 
where,  at  the  request  of  the  sender  of  the 
message,  it  was  written  by  the  operator  upon 
a  blank  of  the  company,  which  the  sender 
signed,  it  was  held  that  the  operator  was,  as 
to  that  message  and  its  preparation,  the 
agent  of  the  sender.  The  court  said :  "Evi- 
dently the  operator,  in  the  preparation  of 
messages,  was  acting  for  the  appellee,  and 
not  the  company.  True,  he  was  the  agent 
of  the  company  to  receive  and  forward  mes- 
sages, but  not  to  write  messages  for  others." 
This  case  was  followed  in  the  case  of  West- 
ern U.  Teleg.  Co.  v.  Foster,  64  Tex.  220,  33 
Am.  Hep.  754.  In  that  case  the  sender 
wiote  the  message,  and,  upon  its  being  read 
over  by  the  clerk,  he  (the  sender)  detected 
a  mistake  in  it,  and  the  clerk  undertook  to 
correct  it  by  an  interlineation,  which  he 
made  in  a  wrong  place.  The  court  held  that 
he  was  not  acting  within  the  scope  of  his  au- 
thority, and  was  the  agent  of  the  sender.  In 
a  still  later  caae  the  lexas  court  of  civil  ap- 
peals has  sustained  this  doctrine.  See  Gulf, 
C.  d  8.  F.  R.  Co.  V.  Oeer,  5  Tex.  Civ.  App. 
349.  The  original  message,  written  upon  a 
piece  of  brown  paper,  was  rejected  by  the 
operator,  as  unintelligible,  and  by  him  band- 
ed back  to  the  person  sent  by  the  plaintiff 
to  deliver  the  same.  Plaintiff's  mej^jjenger 
stated  to  the  operator  that  he  was  hot  and 
nervous,  and  asked  the  operator  to  write 
down  the  message.  He  wrote  it,  on  a  tele- 
graphic blank,  as  dictated,  and  sent  it.  It 
was  held  that  the  operator,  in  the  prepara-" 
tion  of  the  message,  was  acting  for  the  sender, 
and  not  the  company,  and  that  the  plaintiff 
could  not,  therefore,  complain  of  his  act  in 
writing  the  message  upon  the  form  common- 
ly used  for  the  purpose,  and  that  the  condi- 
tions upon  the  blanlc  were  binding  upon  the 
sender.  It  seems  to  us  that  in  the  cases 
cited  the  Texas  court  went  too  far  if  it  took 
judicial  notice  that  the  scope  of  the  agent's 
authority  did  not  permit  him  to  write  mes- 
sages for  those  desiring  to  send  them,  who, 
from  infirmity,  were  incapacitated  from 
writing  the  same,  or  were,  from  ignorance, 
unable  to  do  so.  The  law  does  not  forbid 
such  authority,  nor  does  it  make  it  the  duty 
of  the  sender  to  write  the  message.  If  the 
rules  of  the  company  forbade  it,  there  is 
nothing  in  the  case  to  show  that  the  fact 
was  brought  home  to  the  knowledge  of  the 
patron,  and  the  rule  would  have  no  greater 
force  than  any  other  of  which  he  was  igno- 
rant. We  cannot  conclude,  in  the  absence  of 
proof,  that  the  telegraph  companies  expect 
their  operators  to  turn  away  patrons  who 
cannot  write,  or  that  they  keep  telephones  in 
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their  oflice,  but  do  not  permit  their  use  in 
their  business  by  their  patrons  who  send  and 
receive  me^wages.  Atid  we  are  of  the  opin- 
ion that  such  use  should  not  be  altogether  at 
the  peril  of  the  patron,  or  that  he  should 
sufTer  for  mistakes  made  at  either  end  of 
the  line,  merely  because  such  are  the  instruc- 
tions tx)  the  operator,  or  made  the  subject 
of  a  rule  of  which  the  patron  has  no  knowl- 
edge. It  would  seem  more  reasonable  to 
hold  such  acts  to  be  within  the  general  scope 
of  his  authority,  or,  at  least,  hold  it  to  be 
a  question  for  a  jury.  There  is  sufficient 
justification  for  the  decisions  in  the  Edsall 
Case  without  invoking  such  a  rule,  for  the 
sender  signed  the  message  upon  the  blank, 
thus  making  it  his  own,  under  the  current 
weight  of  authority  that  so  holds,  although 
the  conditions  be  not  reaxl.  25  Am.  &  Eng. 
Enc.  Law,  806,  and  cases  cited  in  note  1. 
So,  in  the  case  of  Qulf,  C.  d  8.  F,  R.  Co.  v. 
Geer,  the  message  was  written  upon  the 
blank  by  request.  The  Foster  Case  more 
nearly  sustains  plaintiff's  contention.  We 
are  cited  to  no  authorities  in  support  of  the 
Texas  cases.  We  are  of  the  opinion,  there- 
fore, that  the  court  committed  no  error  in 
holding  that  Mr.  Young  acted  as  agent  for 
the  defendant,  under  the  proofs  contained  in 
the  record;  and  might  properly  have  in- 
stiucted  the  jury  that  he  was  not  shown  to 
have  acted  as  agent  for  the  plaintiff. 

It  is  urged  that  the  court  erred  in  permit- 
ting the  plaintiff  to  testify  to  the  meaning  of 
the  words  used  in  the  despatch,  viz,:  "Buy 
three  May."  Counsel  cite  some  authorities 
supporting  the  doctrine  that  such  evidence 
is  not  admissible  where  the  statute  of  frauds 
has  application,  but  no  such  question  is 
raised  here.  There  was  no  contract  with  the 
Wylie  Company;  merely  a  request  to  pur- 
chase something.  If  the  language  had  a  se- 
cret meaning,  it  was  proper  to  show  the  fact. 
Ciphers  play  an  important  part  in  business 
affairs,  and  we  see  no  reason  why  they  are 
not  as  proper  subjects  for  translation  as  for- 
eign languages. 

The  defendant  asserts  further  that  there 
was  no  competent  evidence  that  the  telegram 
was  not  delivered.  Young  stated  such  fact 
to  the  plaintiff  before  sending  the  duplicate 
message,  and  we  think  this  was  an  act  with- 


in, the  scope  of  his  authority,  and  a  pai*t  of 
this  transaction.  As  it  is  not  in  any  way 
contradicted,  it  is  unnecessary  to  inquire 
whether  the  testimony  of  the  Chicago  wit- 
nesses upon  the  same  subject  was  admissible 
or  not.  We  are  of  the  opinion  that  the 
court  did  not  err  in  leaving  the  question  of 
the  price  of  wheat  at  Chicago  to  the  jury. 
The  plaintiff  testified  that  he  knew  what  it 
was,  and  his  cross-examination  did  not  show 
that  he  had  no  knowledge  upon  the  subject- 
It  is  contended  further  that  this  telegr&m 
was  sent  in  furtherance  of  a  gambling  con- 
tract, which  would  have  been  void  under 
the  statute,  and  that  damages  for  a  failure 
to  deliver  it  cannot  be  recovered.  3  How. 
Anno.  Stat.  §  9354f,  prohibits  the  purchase 
and  sale  of  grain,  etc.,  on  margins  for  future 
or  optional  delivery,  without  any  intention 
of  receiving  or  paying  for  the  property  so 
bought  or  sold.  If  this  claim  were  conclu- 
sively proved,  so  that  we  could  find  the  fact 
as  alleged,  we  should  have  no  doubt  that  the 
plaintiff's  action  must  fail;  but  this  is  a 
disputed  fact.  The  plaintiff  testified  that 
such  an  arrangement  was  not  contemplated, 
and  that  he  expected  to  pay  for  and  receive 
the  grain.  We  have  no  occasion  to  express 
our  opinion  of  the  matter.  There  was  evi- 
dence for  the  jury,  and  the  responsibility  of 
justly  determining  this  fact  was  theirs. 
Every  contract  for  a  future  delivery  of  grain 
is  not  a  gambling  contract.  It  is  only  when 
the  parties  mutually  understand  it  to  be  such 
and  no  actual  sale  or  purchase  or  contem- 
plated delivery  is  involved,  and  where  the 
one  is  to  pay  and  the  other  receive  the 
amount  of  fluctuations  in  the  market,  that 
this  statute  applies.  It  is  the  pretended,  and 
not  the  actual,  buying  and  selling  of  grain^ 
etc.,  tliat  is  prohibited.  An  extended  dis- 
cussion of  this  subject  will  be  found  in  8 
Am.  &  Eng.  Enc.  Law,  pp.  1006  et  aeq.  The 
subjec't  is  also  fully  discussed  by  Mr.  Jus- 
tice Marston  in  Gregory  v.  Wendell,  39  Mich. 
338,  33  Am.  Bep.  390,  and  later,  upon  an- 
other review  of  the  same  case,  by  Mr.  Jus- 
tice Cooley.  See  40  Mich.  435. 
The  judgment  is  affirmed. 

The  other  Justices  coneur* 
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Elmer  RUNYAN,  Plff.  in  Err,, 

V. 

CENTRAL  RAILROAD  COMPANY  of  New 

Jersey. 


( 


N.   J ) 


1.     1'i>on  a  ticket  dellvere«1   b^  a   com- 
luou  carrier  of  paanenft'era  to  one  of 

•Headnotes  by  McGiLt,  C. 


Note. — As    to   the    right   of    a   passenger   to 
carry  packages   Into  a  passenger  car.  see   also 
Bullook  V.   Delaware,   L.  &  W.  R.  Co.    (N.  J.) 
87  L.  U.  A.  417. 
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It«  paniienfrerff,  upon  the  payment  of  his 
fare,  was  printed :  "Good  for  one  continaoaa 
passage  In  either  direction  between  New  York 
and  Elizabeth,  N.  J."  "No  stop-off  allowed." 
•Free  transportation  allowed  for  150  lbs. 
baggage  (wearing  apparel)  only,  and  com- 
pany's llabli.iy  expressly  limited  to  $1  per 
lb."  Ifthl,  that  the  reference  to  baggage 
was  notice  of  the  limit  of  accommodation  and 
responsibility,  upon  the  part  of  the  carrier, 
the  passenger  might  have  with  respect  to 
baggage  committed  to  the  custody  of  the  car- 
rier, and  did  not  restrict  or  In  any  way  affect 
the  common-law  right  of  the  passenger  to 
carry  personal  baggage  with  him. 
2.     The   common-lavr    rlflrltt    of    •vcli    m 
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paaseniper  la  to  take  frltli  blin  hl« 
pervonal  banaffe  appropriate  to  the  jour- 
nej  and  Its  object :  that  is,  not  only  wearing 
appai-el  for  use  and  ornament,  but  other  arti- 
cles, all  within  reasonable  limit,  the  use  of 
which  Is  personal  to  him  during  his  journey 
and  in  accomplishing  its  purposes. 

3.  If  a  common  carrier  of  passengers 
for  a  lonip  time  acquiesces  in  and 
makes  accommodation  for  tke  car- 
rianre  of  small  packages  of  merchandise 
of  Its  passengers  In  its  passenger  cars  as 
personal  baggage,  so  as  to  lead  the  passengers 
to  accept  and  rely  upon  its  attitude  In  that 
respect  as  one  of  its  regulations,  it  can  re- 
sume its  rights  under  the  law  only  after  rea- 
sonable notice  of  its  rescission  of  the  regula- 
tion so  made. 

•4.  A  passenarer,  refnsed  admission  to 
•ncli  a  carrier's  cars  because  he  proposes 
to  talce  with  him  a  small  package  of  merchan- 
dise, may  put  in  evidence  the  regulation  afore- 
said as  a  step  in  his  proofs,  upon  suit  brought 
on  account  of  such  refusal  of  admission. 

iDepue,  Outnmere,  Eendrickaon,  and  Nixon,  J  J., 

dissent, )  , 

> 

(September  28,  1808.) 

ERROK  to  the  Circuit  Court  for  Union 
County  to  review  a  judgment  in  favor 
of  defend&nt  in  an  action  brought  to  recover 
damages  for  alleged  breach  of  contract  to 
carry  plaintiff  on  defendant's  train.  Jle- 
versed. 

Statement  by  McOill,  C: 

The  plaintiff  in  error  Was  the  plaintiff  be- 
low. He  was  nonsuited  in  the  circuit  court, 
and  now  assigns  error  in  that  nonsuit,  and 
in  the  overruling  of  two  questions  at  the 
trial,  to  which  leference  wi)l  presently  be 
made.  The  facts  in  proof  are  as  follows: 
Elmer  Runyan,  a  resident  of  the  city  of  Eliz- 
abeth, and  the  president  and  treasurer  of  a 
nursery  company  there,  on  the  30th  of  De- 
cember, 1896,  went  to  New  York  City  on  the 
railway  of  the  defendant,  a  common  carrier 
of  passengers.  He  paid  the  fare  demanded 
by  the  defendant's  ticket  agent  for  an  excur- 
sion trip  to  New  York  and  return,  and  re- 
ceived from  that  agent  a  ticket  in  two  parts. 
The  part  concerned  in  this  inquiry  was  de- 
nominated the  "Return  Coupon,"  and  con- 
tained these  announcements :  "Good  for  one 
continuous  passage  in  either  direction  be- 
tween New  York  and  Elizabeth,  N.  J." 
**No  stop-off  allowed."  "Free  transportation 
allowed  .for  160  lbs.  bag^a^e  (wearing  ap- 
parel) only,  and  company^s  liability  express- 
ly limited  to  $1  per  lb.  When  he  started 
on  his  journey,  it  was  wet,  and  he  wore  a 
pair  of  rubber  shoes.  It  does  not  appear 
whether  or  not  he  took  any  baggage  with  him 
from  Elizabeth.  In  New  York  he  purchased 
10  pounds  of  nails.  The  purpose  of  this 
purchase  does  not  appear.  Between  5  and 
6  o'clock  in  the  evening  he  had  with  him  a 
satchel  containing  a  pair  of  gloves  and  some 
catalogues  and  papers  pertaining  to  his  busi- 
ness, which  had  been  in  use  by  him,  and  also 
two  small  packages,  one  of  which  contained 
the  nails  he  had  purchased,  and  the  other  a 
letter  file  and  the  rubber  shoes  he  had  worn 
from  Elizabeth  in  the  morning.    At  the  ferry 
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house  he  exhibited  to  the  gate  keeper  his 
"Return  Coupon."  It  docs  not  appear  that 
the  gate  keeper  saw  the  satchel  and  bundles. 
The  coupon  was  punched  by  the  gate  keep- 
er, and  he  was  permitted  to  pass  upon  the 
ferryboat,  and  cross  the  river  on  it,  without 
interference,  to  tlie  defendant's  train  shed, 
where,  as  he  was  about  to  pass  through  a 
gate  to  the  cars  for  Elizabeth,  the  defend- 
ant's agents  refused  to  permit  him  to  enter 
with  his  satchel  anc^  packages.  Retaining 
the  bundles,  after  some  delay,  he  walked 
along  the  defendant's  tracks  a  mile  or  more, 
to  another  station  of  defendant,  called  Com- 
munipaw,  followed  by  the  defendant's  agents, 
and  there  paid  the  proper  fare  to  the  defend- 
ant's ticket  agent  for  his  transportation 
from  Communjpaw  to  Newark,  and  received 
a  ticket  containing  these  notices:  "Good 
for  one  passage  from  Communipaw,  N.  J.,  to 
Newark,  N.  J.,  on  a  continuous  train.  Only 
150  lbs.  baggage  (wearing  apparel)  allowed 
each  passenger.  Company's  responsibility 
for  baggage  limited  to  $1  per  lb.  unless  spe- 
cial agreement  be  made."  Shortly  thereaft- 
er he  attempted  to  enter  a  proper  train  from 
Communipaw  to  Newark,  and,  because  he 
still  retained  his  satchel  and  packages,  was 
refused  admission,  and  forced,  by  the  defend- 
ant's agents,  from  the  steps  of  the  car.  He 
then  paid  another  fare  to  the  defendant's 
ticket  a^ent  for  his  transportation  from 
Communipaw  to  Elizabeth,  and  received  a 
ticket .  containing  these  announcements : 
"Good  for  one  continuous  passage  in  either 
direction  between  Communipaw,  N.  J.,-  and 
Elizabeth,  N.  J."  "No  stop-off  allowed." 
"Only  150  lbs  baggage  (wearing  apparel)  al- 
lowed each  passenger.  (Company's  responsi- 
bility for  baggage  limited  to  $1  per  lb.,  un- 
less special  agreement  be  made."  Thereup- 
on he  offered  his  satchel  to  the  defendant's 
baggage  master  at  Communipaw,  and  asked 
that  it  be  checked  as  baggage  to  Elizabeth. 
He  was  asked  to  tell  what  it  contained,  but 
refused  to  do  so.  The  satcliel,  however,  was 
duly  checked,  and  taken  in  charge  by  the  de- 
fendant, and  ultimately  carried  by  it  to  Eliz- 
abeth. The  plaintiff  retained  the  two  pack- 
ages, and  attempted  to  enter  a  proper  train 
of  cars  for  Elizabeth,  but  was  prevented  by 
the  defendant's  agents  from  so  doing  because 
he  had  the  packages  with  him.  The  plain- 
tiff declares,  in  several  counts,  upon  the  con- 
tracts for  transportation  evidenced  by  the 
three  tickets  above  mentioned,  and  alleges,  as 
the  breaches  of  the  contracts,  refusal  to  trans- 
port him  with  baggage.  His  insistence  is 
that  it  was  his  right,  under  the  circumstan- 
ces of  the  case,  to  b^  transported  together 
w^ith  the  satchel  and  packages  he  had,  which 
he  kept  in  his  possession  and  proposed  to 
retain  during  his  journey.  During  his  exam- 
ination at  the  trial,  he  was  asked  by  his  coun- 
sel these  (luestions,  which  were  objected  to  by 
the  defendant's  counsel,  and  overruled  by  the 
trial  court :  "Q.  Had  you  been  accustomed 
to  travel  between  Elizabeth  and  New  York  ?" 
"Q.  Do  you  know  whether  or  not  the  cars — 
passenger  car%— on^  the  Central  Railroad, 
running  between  New  York  and  Elizabeth, 
have  any  provision  for  small  packages  in 
connection  with  the  seats?" 
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circuit  courts  if  In  some  counties  the  two 
<H)urt8  have  concurrent  Jurisdiction  in  a  large 
class  of  cases  and  the  Constitution  provides 
that  laws  relating  to  courts  shall  have  gen- 
eral and  uniform  operation  throughout  the 
state,  and  that  the  practice  of  all  courts  of 
the  same  class  or  grade  so  far  as  regulated 
by  law  shall  be  uniform. 
il.  County  and  circuit  courts  arc,  so  far 
as  tliclr  Jarlsdlction  Is  concurrent, 
courts  of  tlie  same  grrade  or  class  within 
the  meaning  of  a  constitutional  provision  re- 
quiring laws  relating  to  such  courts  and 
regulating  their  practice  to  be  general  and 
uniform  throughout  the  state. 

(November  26,  1897.) 

ON  MOTION  to  diamisa  an  appeal  by  de- 
fendant from  a  judgment  of  the  Circuit 
Court  for  Hutchiuson  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
possession  of  certain  property.  Motion  de- 
nied. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  J.  Hooper  for  appellant. 

Mr,  Welling^ton  Brown  for  respondent. 

Corson,  P.  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  us  on  a  motion  to 
disniiaa  the  appeal.  The  action  was  one  in 
claim  and  delivery,  brought  in  a  justice's 
court,  and  appealed  to  the  circuit  court,  in 
which  latter  court  a  judgment  was  rendered 
in  favor  of  the  plaintiff,  and  from  which  the 
defendant  appealed.  The  jury  in  the  circuit 
court  found  the  value  of  the  personal  prop- 
erty described  in  plaintiff's  complaint  to  be 
$18,  and  a  judgment  was  thereupon  entered 
"that  plaintiff  recover  of  the  defendant  pos- 
session of  the  property  or  the  value  thereof, 
to  wit,  $18,  in  case  a  recovery  cannot  be 
had,"  and  coats,  taxed  at  $80.80.  The  mo- 
tion to  dismiss  the  appeal  is  made  upon  the 
ground  that  under  the  provisions  of  chapter 
65,  Laws  1897,  do  appeal  lies  to  this  court 
from  the  circuit  court  in  this  class  of  cases, 
and  hence,  since  the  passage  of  said  act,  this 
court  has  no  jurisdiction  of  the  appeal.  The 
appellant  resists  the  motion  on  two  grounds : 
(1)  That  the  law  of  1897  is  void,  for  the 
reason  that  it  is  in  conflict  with  the  provi- 
sions of  the  Constitution  of  this  state;  (2) 
that  it  does  not  appear  from  the  appellant's 
abstract  when  the  appeal  was  taken,  and, 
there  being  no  additional  abstract,  the  court 
cannot  presume  that  the  appeal  was  taken 
since  the  act  of  1897  took  effect,  and  that,  if 
taken  before,  this  court  has  jurisdiction. 

The  1st  section  of  the  act  of  1897  pro- 
vides that  §  6213,  Comp.  Laws,  shall  be 
amended  so  as  to  read  as  follows:  "No  ap- 
peal shall  be  allowed  or  be  taken  from  any 
judgment  rendered  by  the  circuit  courts  of 
this  state  either  upon  a  verdict  of  a  jury  or 
by  the  court,  to  the  supreme  court  in  any  ac- 
tion for  the  recovery  of  money  where  the 
amount  recovered  shall  be  seventy-five  dol- 
lars ($76)  or  less,  or  in  any  action  for  the 
recovery  of  personal  property  when  the  per- 
sonal property  sought  to  be  recovered  is  of 
the  value  of  seventy-five  dollars  ($75)  or 
less."  Section  3  provides  that  all  "judg- 
ments" rendered  in  the  cases  specified  in  § 
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2  "shall  be  final,  and  no  appeal  shall  be  al- 
lowed  from  said  judgment  or  judgments  to 
the  supreme  court."  Section  4  repeals  all 
acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  that  act.  And  §  5  contains  an 
emergency  clause,  and  provides  that  the  act 
shall  take  effect  from  and  after  its  passage 
and  approval.  The  act  was  approved  Feb- 
ruary 4,  1897.  The  only  sections  of  the  Con- 
stitution bearing  upon  this  subject  are  §§2 
and  18  of  article  6,  which  read  as  follows: 

**Sec.  2.  The  supreme  court,  except  as 
otherwise  Drovided  m  this  Constitution,  shall 
have  appellate  jurisdiction  only,  which  shall 
be  co-extensive  with  the  state,  and  shall  have 
a  general  superintending  control  over  all  in- 
ferior courts  under  such  regulations  and  lim- 
itations as  may  be  prescribed  by  law." 

"Sec.  18.  Writs  of  error  and  appeals  may 
be  allowed  from  the  decisions  of  the  circuit 
courts  to  the  supreme  court  under  such  regu- 
lations as  may  be  prescribed  by  law." 

Whether    the    qualifying    clause    "under 
such  regulations  and  limitations  as  may  be 
prescribed  by  law"  applies  to  the  first  clause 
relating  to  appellate  jurisdiction,  as  well  as 
to  the  clause  relating  to  the  general  superin- 
tending control  of  inferior  courts,  as  con- 
tended by  counsel  for  respondent,  we  do  not 
deem  it  necessary  to  decide,  for  the  reason 
that  that  section  does  not  attempt  to  define 
or  prescribe  in  what  cases  an  appeal  may  be 
taken  to  the  supreme  court.    The  object  and 
purpose  of  the  section  seems  to  be  to  define 
and  limit  the  jurisdiction   of  the   supreme 
court,  and  not  in  any  manner  define  the  class 
of  cases  in  which  an  appeal  might  be  taken. 
The  language  of  the  section,  defining  and  lim- 
iting the  jurisdiction  of  the  supreme  court, 
cannot,  by  any  fair  construction,  he  held  to 
confer  upon  parties  the  right  of  appeal  in 
all  cases  of  which  the  supreme  court  has 
been  given  jurisdiction.     This  construction 
of  §  2  is  much  strengthened  by  the  provi- 
sions of  §  18,  above  quoted.     That  section  is 
important  because  the  framers  of  the  Con- 
stitution were  in  that  section  treating  spe- 
cially of  circuit  courts.     By  it  they  provided 
that  "writs  of  error  and  appeals  may  be  al- 
lowed   .    .    .    under    such    regulation    as 
may    be    prescribed    by    law."    The    word 
**may"  is  evidently  used  in  that  section  in 
its  proper  sense,  as  permissive,  and  not  in  the 
sense  of  must  or  shall.    Again,  by  §  20  of 
the  same  article  it  is  provided  that  "writs  of 
error  and  appeals  may  be  allowed  from  county 
to  circuit  courts,  or  to  the  supreme  court, 
in  such  cases  and  in  such  manner  as  may  be 
prescribed  by  law."     If  the  contention  of  re- 
spondent is  correct,  that  by  §  2  appellate  ju- 
risdiction is  given  in  all  cases  to  the  supreme 
court,  neither  §  18  nor  §  20  would  be  neces- 
sary, except  so  far  as  they  might  provide  for 
the  manner  in  which  an  appeal  should  be 
taken.     The    authority    to    allow    appeals 
would  be  nugatory.     It  is  quite  clear  from 
the    provisions    of  §§  18    and  20    that  the 
framers  of  the  fundamental  law  intended  to 
leave  the  power  over  the  subject  of  appeals 
to  the  legislature,  to  be  exercised  in  such 
manner  ns  public  policy  and  the  best  inter> 
ests  of  the  people  might  require.    The  con- 
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stitutional  policy  seems  to  have  been  not  to 
specify  or  fix  absolutely  the  class  of  cashes  in 
which  appeals  should  be  allowed,  but  to  leave 
to  the  legislature  discretion  over  the  sub- 
ject. The  provisions  of  §  20  of  article  6  in 
the  Bill  of  Rights  that  "all  courts  shall  be 
open,  and  every  man,  for  an  injury  done  him 
in  his  property,  person,  or  reputation,  shall 
have  remedy  by  due  course  of  law,  and  right 
and  justice  administered  without  denial  or 
delay,"  are  satisfied  by  a  trial  in  a  court  of 
competent  jurisdiction,  in  which  the  right  to 
trial  by  jury,  in  proper  cases,  is  afforded,  as 
provided  in  §  6  of  article  6.  None  of  the 
provisions  of  the  Constitution  prohibit  the 
legislature  from  limiting  appeals  to  a  defined 
cisiss  of  cases,  and  prescribing  at  what  stage 
and  in  what  court  ordinary  litigation  shall 
end.  The  right  to  an  appeal  is  not  a  eom- 
nion-law  right,  but  depends  upon  the  statute, 
when  not  specially  granted  by  the  Constitu- 
tion. 2  Knc.  PL  &  Pr.  p.  16;  Black  Uilla 
Flume  <£-  At  in.  Co.  v.  Crrand  Island  d  W.  C. 
R.  Co.  2  S.  D.  646. 

One  further  consideration  may  be  added, 
and  that  is  that  a  court  only  regards  itself 
authorized  to  declare  an  act  of  the  legisla- 
ture unconstitutional  when  it  is  satisfied 
that  it  is  clearly  so,  or,  as  some  courts  have 
expressed  it,  when  its  unconstitutionality  is 
beyond  a  reasonable  doubt, — ^language  used 
by  this  court  in  some  of  its  decisions.  Our 
conclusion,  tlierefore,  is  that  the  act  of  1897 
is  constitutional  and  valid. 

This  brings  us  to  a  consideration  of  the 
second  question.  The  act  of  1897,  it  will  be 
observed,  contains  no  reservaticAM  or  excep- 
tions as  to  appeals  previously  taken  or  pend- 
ing at  the  time  the  act  took  effect,  and  hence 
it  is  not  material  whether  the  appeal  was 
taken  before  or  after  the  law  was  approved. 
It  seems  to  be  well  settled  that,  if  a  law  con- 
ferring jurisdiction  is  repealed  without  any 
reservation  as  to  pending  cases,  all  such 
cases  .fall  with  the  law,  and,  of  course,  where 
the  law  conferring  the  right  of  appeal  is  par- 
tially repealed.  Baltimore  d  P.  R.  Co.  v. 
Orant,  ftS  U.  S.  398,  25  L.  ed.  231 ;  Ex  parte 
McCardle,  7  Wall.  514,  19  L.  ed.  205;  United 
States  V.  Boisdore,  8  How.  113,  1^  L.  ed. 
1009 ;  McNultv  v.  Batty,  10  How.  72,  13  L. 
ed  533 ;  y orris  v.  Crocker,  13  How*.  429,  14 
L.  ed.  210:  The  Assessors  v.  Orshome,  9 
Wall.  587,  19  L.  ed.  748;  United  States  v. 
Tynen,  11  Wall.  88,  20  L.  ed.  153;  Callahan 
v.  Jennings,  16  Colo.  471;  Cooley,  Const. 
Lim.  p.  474.  This  appeal  appearing  from 
appellant's  abstract  to  have  been  taken 
from  a  judgment  "in  an  action  for  the  re- 
covery of  personal  property  when  the  per- 
soner  property  sought  to  be  recovered  is  of 
the  value"  of  less  than  $75,  this  court  has  no 
jurisdiction  of  the  appeal.  That  the  appeal 
is  still  pending  in  this  court,  undispo.sed  of, 
is  a  fact  of  which  the  court  will  take  judicial 
notice.     Searls  v.  Knapp.  5  &.  D.  325. 

The  appeal  is  dismissed. 

A  petition  for  rehearing  having  been  filed, 
Corson,  P.  J.,  on  May  21, 1898,  handed  down 
the  following  response: 

Respondent  moved  to  dismiss  the  appeal 
in  this  case  upon  the  ground  that,  under  the 


provisions  of  chapter  55,  Laws  1897,  no  ap- 
peal lies  from  the  judgment  appealed  from. 
The  motion  was  granted,  and  the  opinion  on 
the  motion  is  reported  in  10  S.  D.  332.  A 
petition  for  a  rehearing  was  filed,  calling  the 
attention  of  the  court  to  section  34,  art.  5, 
of  the  state  Constitution,  which  was  not  con- 
sidered by  the  court  on  the  motion  to  dis- 
miss. A  rehearing  was  granted,  and  the 
question  of  the  constitutionality  of  the  act 
of  1897,  in  view  of  the  provisions  of  §  34, 
will  now  be  considered.  The  section  reads  as 
follows:  "All  laws  relating  to  courts  shall 
be  general  and  of  uniform  operation  through- 
out the  state,  and  the  organization,  jurisdic- 
tion, power,  proceedings  and  practice  of  all 
of  the  courts  of  the  same  class  or  grade,  so 
far  as  regulated  by  law,  and  the  force  and 
effect  of  the  proceedings,  judgments  and  de- 
crees of  such  courts  severally  shall  be  uni- 
form; provided,  however,  that  the  legisla- 
ture may  classify  the  county  courts  accord- 
ing to  the  population  of  the  respective  coun- 
ties and  fix  the  jurisdiction  and  saiary  of 
the  judges  thereof,  accordingly."  Appel- 
lant contends  that  the  act  of  1897,  being  ex- 
pressly limited  to  appeals  from  judgments  of 
the  circuit  court  and  not  including  county 
courts,  which  in  two  counties — Minnehaha 
and  Jjawrence — have  concurrent  jurisdiction 
with  the  circuit  court  in  a  large  class  of 
cases,  is  clearly  in  conflict  with  the  provi- 
sions of  9  34,  above  quoted.  He  argues  that 
parties  living  in  the  two  counties  named  still 
have  the  right  to  appeal  from  any  judgment 
rendered  in  the  county  courts  of  those  coun- 
ties, without  regard  to  amount  of  judgment 
or  value  of  property  claimed,  while  in  the 
same  class  of  cases,  tried  and  determined  in 
the  circuit  court  of  those  and  other  counties 
of  the  state,  parties  are  denied  the  right  of 
appeal  unless  the  judgment  or  value  of  the 
property  exceeds  a  fixed  sum.  He  further 
contends  that  circuit  and  county  courts,  so 
far  as  their  jurisdiction  is  concurrent,  are, 
within  the  meaning  of  the  Constitution, 
courts  of  the  same  class  or  grade,  and  that  all 
laws  relating  to  such  courts  must  be  general 
and  uniform  throughout  the  state.  The  re- 
spondent insists  that  the  term,  "courts  of 
the  same  class  or  grade,"  should  be  construed 
as  applicable  only  to  each  class  of  courts  pro- 
vided by  the  Constitution,  and  not  to  two  or 
more  classes  named. 

We  are  inclined  to  the  view  presented  by 
appellant.  By  §  6,  chap.  78,  Laws  1890, 
county  courts  had  conferred  upon  them  con- 
current jurisdiction  with  the  circuit  courts 
in  a  large  class  of  cases  therein  specified, 
limited  to  the  amount  therein  specified;  and 
by  5  11  of  the  same  act  concurrent  jurisdic- 
tion with  the  circuit  courts,  in  all  appeals 
from  justice  courts,  was  conferred  upon 
them.  These  sections  are  still  in  force  in  the 
two  counties  named,  and  hence,  in  a  large 
class  of  cases,  both  the  county  and  circuit 
courts  have  concurrent  jurisdiction  in  those 
two  counties.  It  would  seem  clear,  there- 
fore, that,  in  so  far  a«  they  have  such  con- 
current jurisdiction,  they  are  "courts  of  the 
same  class  or  grade."  It  would  be  a  too  re- 
stricted construction  of  the  Constitution  to 
hold  that  S  34  only  applies  to  some  one  class 
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of  the  courts  named  in  the  Ck)n«titution; 
that  is,  either  circuit  courts,  county  courts, 
justices'  courts,  or  supreme  courts.  It  is 
not  by  the  name,  but  by  the  jurisdiction,  that 
we  are  to  determine  whether  or  not  courts 
are  of  the  same  class  or  grade.  If,  then,  to 
the  extent  that  circuit  and  county  courts 
have  concurrent  jurisdiction,  they  are  courts 
of  the  same  class  or  grade,  it  is  manifest 
that  the  provisions  of  §  34,  art.  5,  of  the  Con- 
stitution, have  not  been  complied  with  in  the 
enactment  of  the  law  of  1897.  As  before 
stated,  parties  whose  cases  have  been  tried 
in  the  county  courts  of  the  two  counties 
specified  may  still  appeal  to  this  court  in  all 
cases,  while  parties  in  those  counties  or 
other  counties  of  the  state  are  denied  the 
right  of  appeal  in  the  same  class  of  cases, 
unless  the  judgment  exceeds  the  amount 
specified,  or  the  property  claimed  Js  of  a 
specified  value.  The  law  of  1897  is  there- 
fore not  general  or  uniform,  and  bears  une- 
qually on  different  classes  of  citizens  in  the 
same  county.  Furthermore,  the  law  of 
1897  discriminates  between  citizens  of  differ- 
ent counties,  denying  the  citizens  of  other 
counties  of  the  state  rights  of  appeal  that 
are  conferred  upon  the  citizens  of  Minnehaha 
and  Iiawrence  counties,  in  a  similar  class  of 
cases.  Such  a  law  cannot  be  deemed  gener- 
al or  uniform.  The  constitutionality  of  a 
similar  law  to  that  of  1897  was  recently  be- 
fore the  supreme  court  of  Illinois  in  the  case 


of  Dawson  v.  Euatice,  148  111.  346.  It  would 
appeal  from  the  decision  that  county  courts 
in  that  state  generally,  as  here,  have  juris- 
diction of  estate  matters,  with  the  right  ot 
appeal  to  the  circuit  courts;  but  a  law  was 
enacted  creating  probate  courts  in  counties 
containing  100,000  population  or  over,  con- 
ferring jurisdiction  in  estate  matters,  and 
providing  that  appeals  might  be  taken  di- 
rectly to  the  supreme  court  of  the  state. 
That  learned  court  held  that  the  two 
courts  were  of  "the  same  class  or  grade,"  and- 
that  so  much  of  the  probate  act  as  conferred 
a  right  of  appeal  directly  to  the  supreme 
court  was  unconstitutional,  and  the  appeal 
was  therefore  dismissed.  Kingahury  v. 
Sperry,  119  111.  279.  The  constitutional 
provision  of  that  state  seems  to  be  the  one 
from  which  §  34,  art.  5,  was  copied,  except 
that  the  proviso  was  added  to  our  section. 
The  county  courts'  of  Minnehaha  and  Law- 
rence counties,  to  the  extent  that  their  ju- 
risdiction is  concurrent  with  circuit  courts, 
must  be  regarded  as  courts  of  the  same  class 
or  grade,  and  laws  relating  thereto  must  be 
general  and  uniform.  Chapter  55,  Laws 
1897,  being  in  conflict  with  the  provisions  ol 
§  34,  art.  5,  of  the  state  Constitution,  we 
are  compelled  to  hold  the  provisions  of  that 
act  null  and  .void. 

The  decision  of  the  court  granting  the  mo- 
tion to  dismiss  the  appeal  is  disaffirmed,  and 
the  motion  to  dismiss  the  appeal  is  denied. 
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Tlie  owner  of  land  over  'wblclt  m.  brook 
lloiTS  in  not  deprived  of  property  with- 
out compensation  by  Stat.  S  4568,  allowing 
flsh  and  game  commissioners  to  place  fish  in 
the  stream  to  prohibit  fishing  therein  for  not 
more  than  three  years,  and  by  other  provi- 
sions that  make  the  waters  public  for  at  least 
live  years  longer,  but  such  provisions  are  Jus- 
tified by  Const,  art.  6,  chap.  1,  as  a  regula- 
tion of  the  Internal  police,  and  chap.  2,  S  40, 
giving  the  Inhabitants  of  the  state  the  right 
to  flsh  "in  all  beatable  and  other  waters  (not 
private  property)  under  proper  regulations 
to  be  hereafter  made  and  provided  by  the 
general  assembly." 

(Thompson,  J.,  dissents.) 

(July  20,  1898.) 

EXCEPTIONS  by  defendant  to  a  ruling  of 
the  Montpelier  City  Court  holding  suf- 
ficient a  complaint  charging  defendant  with 
fishing  in  Hals  brook  in  which  fishing  had 
been  prohibited  in  accordance  with  the  stat- 
utes upon  that  subject.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note. — As  to  governmental  control  of  right 
of  fishery,  see  also  People  v.  Truckee  Lumber 
Co.  (Cal.)  89  U  B.  A.  581. 
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Mr.  JoYkJL  VL  Senter,  for  defendant: 

This  statute  empowers  the  fish  conunis- 
sioners  to  take  possession  of  any  man's  private 
streams  of  water  that  are  not  boatable  and 
without  his  consent  stock  them  wi^  the 
various  kinds  of  fish  mentioned  in  S  4565, 
Vt.  Sta/t.  and  to  post  them  and  to  advertise 
in  some  newspaper  that  such  streams  of  wa- 
ter are  closed  to  fishing  for  the  term  of  three 
years,  said  then  that  such  streams  of  water 
shall  become  public,  and  not  private,  waters 
for  five^'ears. 

They  thus  take  the  property  of  the  land- 
owners and  change  it  from  private  ownership 
and  maJve  it  by  this  statute  subject  to  the 
public  jurisdiction,  and  give  the  public  the 
san^  rights  by  thus  staking  and  posting 
such  streams  after  the  expiration  of  three 
years  as  they  have  in  boatable  and  public 
waters  elsewhere  in  the  state. 

Simply  because  Mr.  Hale  in  this  case  has 
given  his  license  or  consent  to  the  posting  of 
this  stream,  will  not  make  an  unconsUtu^ 
tional  statute  a  constitutional  one. 

New  England  Trout  d  8,  Club  v.  Mather, 
68  Vt  338,  33  L.  R.  A.  669. 

Messrs.  F.  A.  Howlaad  and  F.  Xi.  Timh^ 
for  the  State: 

By  virtue  of  the  police  power  of  the  state, 
the  legislature  had  the  authority  to  make 
the  law  in  question,  and  it  may  be  enforced 
against  all  parties  in  cases  like  this,  the  own- 
ers of  such  streams  included. 
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This  stream  is  priva>t«  property. 

lidwis,  Em.  Dom.  §  60;  Angell,  Water- 
courses, §§  10, 11;  Gould,  Watercourses,  $46. 

Where  each  proprietor's  rights  are  con- 
nected with  those  of  every  other  and  the  wa- 
ters fiow  into  boatable  water,  the  right  be- 
comes semi-public. 

1  Bishop,  New  Grim.  L.  §  1130. 

The  fish  in  streams  or  bodies  of  water  are 
not  the  private  property  of  anyone  until 
caught. 

People  ▼.  Bridges,  142  111.  30,  16  L.  R.  A. 
684;  State  v.  Leiois,  134  Ind.  250,  20  L.  R. 
A.  52;  Qentile  v.  State,  29  Ind.  400. 

The  right  to  regulate  the  times  and  man- 
ner of  taking  fish  from  private  as  well  as 
public  waters  has  long  been  recognized.  This 
right  arises  under  the  police  power  of  the 
states. 

Phelps  ▼.  Racey,  60  N.  Y.  10,  19  Am.  Rep. 
140;  State  v.  Randolph,  1  Mo.  App.  15;  Peo- 
ple V.  Collison,  85  Mich.  105;  Com.  v.  Cha^ 
pin,  5  Pick.  199,  16  Am.  Dec.  386 ;  Qentile  v. 
State,  29  Ind.  409;  Angell,  Watercourses,  $ 
65a,  p.  71,  and  notes;  State  v.  Roberts,  59 
N.  H.  256,  47  Am.  Rep.  199;  Chase  v.  Baker, 
59  K.  H.  347;  Randolph,  Em.  Dom.  §  430; 
Stuttsman  v.  State,  57  Ind.  119;  State  ▼. 
Boone,  30  Ind.  225 ;  Com,  v.  Look,  108  Mass. 
452;  Com.  ▼.  Vincent,  108  Mass.  441;  Vinton 
▼.  Welsh,  9  Pick.  87 ;  State  v.  Blount  85  Mo. 
543;  State  y.  Beal,  75  Me.  289;  Maney  v. 
State,  6  Lea,  218;  State  v.  Franklin  Falls 
Co,  49  N.  H.  240,  6  Am.  Rep.  513;  Magner 
V.  People,  97  111.  320;  Com,  v.  GUhert,  160 
Mass.  157,  22  L.  R.  A.  439;  Com,  ▼.  Essex 
County,  13  Gray,  247 ;  State,  Weller,  v.  Sno- 
ver,  42  N.  J.  L.  341 ;  Inland  Fisheries  Comrs, 
V.  Holyoke  Water-Power  Co.  104  Mass.  446; 
Holyoke  Water-Power  Co.  v,  Lyman,  15  Wall. 
500,  21  L.  ed.  133 ;  Lawton  v.  Steel,  152  U.  S. 
133,  38  li.  ed.  385;  Tiedeman,  Pol.  Power,  p. 
451. 

This  regulation  or  law  is  within  the  gen- 
eral scope  and  meaning  of  that  authority. 

The  state  bavins  an  interest  in  the  fish 
of  all  wafers  of  uie  kind  specified  in  the 
case,  its  officers  may  go  upon  all  premises 
where  such  fish  are  for  their  protection  and 
preservation. 

State,  Weller,  ▼.  Snover,  42  N.  J.  L.  341. 

Whether  the  rights  of  the  proprietor  in  his 
private  stream  in  respect  to  fishing  exist  by 
virtue  of  §  40  of  art.  2  of  the  Constitution 
of  Vermont  by  anjr  other  provision  of  the  Con- 
stitution, or  by  virtue  of  the  common  law,  in 
no  case  can  they  be  said  to  be  infringed  by 
the  provisions  of  the  act  in  question. 

State  V.  Norton,  45  Vt.  258;  Drew  v.  Hit- 
liker,  56  Vt.  641. 

One  is  not  deprived  of  his  property  by  laws 
which  fiix  the  periods  within  which  fish  may 
be  taken. 

Randolph,  Em.  Dom.  9  430;  Com.  ▼.  Alger, 
7  Cush.  84;  License  Cases,  5  How.  583,  12  L. 
ed.  291;  Munn  v.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77;  Cooley,  Const.  Lim.  p.  717;  Qentile 
V.  State,  29  Ind.  409;  State  v.  Mrozinski,  59 
Minn.  465,  27  L.  R.  A.  76. 

When  a  subject  is  within  a  police  power  of 
the  state,  the  question  as  to  WMut  regulations 
are  proper  and  needful  is  the  one  for  legis- 
lative consideration  and  decision,  and  courts 
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will  not  presume  thut  the  legislature  has 
usurped  powers  or  disregarded  the  organic 
law. 

Jamieson  ▼.  Indiana  Natural  Qas  do  Oil 
Co.  128  Ind.  555  12  L.  R.  A.  652,  3  Inters. 
Com.  Rep.  613;  Fry  v.  State,  63  Ind.  552,  3(^ 
Am.  Rep.  238;  State,  Terre  Haute,  v.  Kol" 
sem,  130  Ind.  434, 14  L.  R.  A.  566;  Thorpe  v« 
Rutland  d  B.  R.  Co.  27  Vt.  140,  62  Am.  Dec. 
625;  State  v.  Mrosfinski,  59  Minn.  465,  27  L. 
R.  A.  76;  Bancroft  v.  Cambridge,  126  Mass. 
438;  Pine  Qrove  Tu>p.  v.  Talcott,  86  U.  S. 
666,  22  L.  ed.  227. 

If  there  is  any  doubt  as  to  the  constitution- 
ality of  the  act  in  question  as  against  every 
person,  the  proprietor  included,  there  can  be 
no  question  as  to  the  validity  of  the  act  w^re 
the  proprietor  has  given  his  license  and  con- 
sent to  the  stocking  of  his  stream,  the  post- 
ing of  notices,  and  the  prohibition  of  fishing 
therein. 

An  action  must  be  brought  in  the  name  of 
the  party  whose  legal  right  has  been  afifected 
or  by  his  legal  represenSvtives. 

1  Chitty,  PI.  p.  1. 

A  defense  must  be  made  by  one  interested. 

Flint  V.  Craig,  69  Barb.  319;  Campbell  v. 
Erie  R.  Co.  46  Barb.  540;  City  Bank  v.  Per- 
kins, 29  N.  Y.  554,  86  Am.  Dec.  332;  1  Wait, 
Act.  A  Def.  157. 

A  party  may  waive  any  right  which  the 
law  gives  him,  even  a  constitutional  one. 

1  Bishop,  Crim.  L.  §§  995,  996;  1  Bishop, 
Crim.  Proc.  S  117;  1  Bishop,  Mar.  Div.  & 
Sep.  §  1436. 

One  with  no  interest  can  complain  of  no 
statute  as  unconstitutional.  * 

1  Bishop,  Mar.  Div.  &  Sep.  9  1436;  State, 
Potter  J  V.  SnoWf  3  R.  I.  64;  Sinclair  v.  Jack- 
son, Field,  8  Cow.  643;  Coleman  v.  Carr, 
Walk.  (Miss.)  258;  Dejamett  v.  Haynes,  23 
Miss.  600;  New  Orleans  Canal  d  Nav,  Co.  v. 
New  Orleans,  12  La.  Annu  364. 

Boss,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  excepted  to  the  judgment 
of  the  city  court  of  the  city  of  Montpelier, 
holding,  on  demurrer,  the  complaint  of  the 
state's  attorney  sufficient.  The  complaint 
is  in  three  counts.  They  all  charge  him  with 
illegallv  fishing  in  a  stream  known  as  "Hale's 
Brook,^  on  land  owned  by  George  Hale,  in 
the  county  of  Washington,  which  brook  fiows 
into  the  Winooski  river,  a  boatable  stream. 
Each  count  alleges  that  the  brook  had  been 
stocked  with  trout  by  the  fish  and  game  com- 
missioners, and  duly  posted  and  aidvertised, 
agreeably  to  Vt  Stat.  §  4568.  The  first 
count  aUeges  that  this  was  done  with  the 
consent  of  George  Hale,  the  owner  of  the  land 
over  which  the  brook  flows.  The  other  two 
counts  do  not  allege  any  such  consent.  Vt. 
Stat.  §  4568,  reads:  '*When  the  fish  and 
game  commissioners  place  fish  in  a  pond  or 
stream,  they  may  prohibit  fishing  therein,  or 
in  specified  portions  thereof,  for  a  period  not 
exceeding  three  years,  by  posting  notices  to 
that  effect  conspicuously  upon  the  banks 
thereof,  and  publishing  sucn  notice  three 
weeks  successively  in  a  newspaper  published 
in  the  county  where  such  waters  are  located ; 
if  a  person  fishes,  or  attempts  to  fish,  in  such 
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waters  within  the  time  specified,  he  shall  be 
fined  $50,  if  prosecution  is  commenced 
within  six  months  after  the  offense  is  com- 
mitted." Vt.  Stat.  §  4567,  reads:  "Waters 
stocked  by  the  fish  and  game  commissioners 
shall  thereafter  be  treated  as  public  waters, 
but  any  person  who  might  otherwise  make 
the  same  a  private  preserve  or  posted  wa- 
ters, may  do  so  at  the  expiration  of  five  years 
from  the  date  of  filing,  with  the  fish  and 
^ame  commissioners,  a  written  notice  of  his 
intention  so  to  do."  B^  Vt.  Stat.  §  4565,  the 
fish  and  game  commissioners  are  authorized, 
at  the  expense  of  the  state,  among  other 
things,  to  introduce  trout,  shad,  salmon,  and 
other  good  varieties  of  fish  into  such  streams, 
lakes,  and  ponds  within  the  state,  not  pri- 
vate preserves  or  posted  waters,  as  they 
deem  suitable  to  the  successful  cultivation 
of  fish.  Vt.  Stat.  §  4502,  defines  "private 
preserve,"  "posted  waters,"  and  "public  wa- 
ters," as  follows :  "Private  preserve ;  a  nat- 
ural pond,  of  not  more  than  twenty  acres, 
belonging  to  a  common  owner,  or  any  arti- 
ficial pond  made  solely  for  the  purpose  of 
fish  culture."  "Posted  waters;  all  waters 
on  lands  posted  as  provided  in  this  chapter." 
"Public  waters;  all  waters  of  which  the 
state  has  jurisdiction,  except  private  pre- 
serves and  posted  waters."  Elsewhere  in 
the  same  chapter  it  is  provided  that  the  own- 
er or  occupant  of  inclosed  or  cultivated  land 
may,  by  posting  notices  as  thereby  required, 
prohibit  shooting,  trapping,  or  fishing  there- 
on, under  a  prescribed  penalty.  These  are 
the  main  provisions  of  the  statute  bearing 
upon  the  section  brought  under  considera- 
tion. There  are  provisions  establishing  a 
"close  season"  for  hunting  and  fishing,  or  a 
time  in  the  year  when  aU  persons  are  pro- 
hibited from  hunting  and  fishing,  and  also 
regulating  the  manner  and  means  by  which 
hunting  and  fisi^i^  shall  be  prosecuted  in 
the  open  season.  Tiiese  statutes  express  the 
legislative  will  regulating  the  rights  of  ripa- 
rian owners  in  regard  to  taking  fish  from  a 
common  stream,  and  make  the  fish  and  game 
commissioners  ofiicers  to  carry  that  will  into 
execution.  This  is  shown  by  the  decision 
hereinafter  cited,  and  by  all  authorities.  The 
respondent  does  not  contend  otherwise. 

The  respondent  contends  that  Vt.  Stat.  § 
4568,  is  unconstitutional,  in  that  it  deprives 
the  owner  of  the  land  over  which  the  brook 
flows  of  his  exclusive  right  to  catch  fish 
therein  for  the  period  of  three  years,  and  then 
makes  them  public  waters  for  at  least  five 
years  longer,  without  compensation.  This  is 
nis  only  contention.  Without  considering 
whether  the  respondent,  being  a  stranger  to 
the  right  to  fish  in  this  brook,  can  raise  this 
question,  we  will  pass  to  the  consideration  of 
the  broader  question,  which  alone  has  been 
argued,  whether  the  statute  is  unconstitu- 
tional as  regards  the  owner  of  the  soil,  to 
whom  the  right  to  fish  attaches.  There  can  be 
no  doubt  that  if  this  deprivation  of  the  owner 
of  the  soil  over  which  the  brook  flows  of  the 
right  to  flsh  in  it,  for  the  time  specified,  is 
the  taking  of  private  property  for  public  use, 
the  law  must,  as  to  him,  be  held  unconstitu- 
tional. Article  2,  chap.  1,  of  the  Constitu- 
tion of  Vermont  provides  "that  private 
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property  ought  to  be  subservient  to  public 
uses  when  necessity  requires  it,  nevertheless, 
whenever  any  person's  property  is  taken  for 
the  use  of  the  public,  the  owner  ought  to  re- 
ceive an  equivalent  in  money."  If  the  act  in- 
fiinges  this  constitutional  provision,  the  leg- 
islature had  no  authority  to  enact  it,  and  it 
is  without  le^al  validity.  But  this  provision 
of  the  Constitution  must  be  read  in  connec- 
tion with  its  other  provisions,  and  especially 
must  be  considered  with  article  5,  chap.  1, 
of  the  Constitution  of  Vermont,  which  de- 
clares "that  the  people  of  this  state  by 
their  legal  representatives  have  the  sole,  in- 
herent, and  exclusive  right  of  governing  and 
regulating  the  internal  police  of  the  same;" 
and  §  40  of  chapter  2  of  the  Constitution  of 
Vermont,  reading :  "The  inhabitants  of  this; 
state  shall  have  liberty  in  seasonable  times, 
to  hunt  and  fowl  on  the  lands  they  hold,  and 
on  other  lands  not  inclosed ;  and  in  like  man- 
ner to  fish  in  all  boatable  and  other  water> 
(not  private  property)  under  proper  regula- 
tions to  be  hereafter  made  and  provid^  by 
the  general  assembly."  Hence  tne  question 
for  consideration  is  whether  the  act  of  the 
fish  and  game  commissioners,  definitely  and 
specifically  authorized  and  performed  by 
and  under  Vt.  Stat.  §  4568,  is  a  taking  of  a 
right  belonging  to  the  owner  of  the  land  over 
which  the  brook  flows,  for  the  use  of  the  pub- 
lic; or  whether  it  is  a  regulation  of  his  use 
of  that  right,  under  §  40  of  chapter  2  of 
the  Constitution  of  Vermont,  and  an  exercise 
of  the  right  of  governing  and  regulating  the 
internal  police  of  the  people  of  uie  state,  re- 
served to  their  rei)resentatives  by  article  5, 
chapter  1,  of  the  Constitution  of  Vermont. 

In  considering  this  question,  it  is  necessary 
to  keep  in  mind  the  nature  of  the  right  and 
of  the  property  out  of  which  it  arises.  The 
right  to  take  fish  from  flowing  waters,  not 
boatable,  in  this  state,  pertains  solely  to 
the  owner  of  the  land  through  which  such 
waters  flow.  It  pertains  to  such  owner  per- 
sonally, and  is  his  private  right;  but  he 
does  not  own  such  flowing  water,  and  only 
has  the  right  properly  to  use  it  while  on  its 
passage.  He  can  use  it  in  a  reasonable 
manner  for  domestic  purposes,  for  creating 
power,  and  for  taking  fish  therefrom.  He 
must  not  divert  it  from  its  course,  nor  pol- 
lute it,  but  leave  it  so  that  the  landowners 
on  the  stream  above  and  below  him  can  en- 
joy their  full  like  use  of  the  water,  and. 
among  these,  the  right  to  take  fish  from 
the  stream.  This  ri^ht  implies  and  carries 
with  it  the  common  right  to  have  fish  inhab- 
it and  spawn  in  the  stream.  For  this  pur- 
pose, they  must  have  a  common  passageway 
to  and  from  their  spawning  and  feeding 
grounds.  Fish  themselves  are  feres  natung 
— the  common  property  of  the  public,  or  of 
the  state — in  this  country.  From  this  com- 
mon property,  the  owner  of  the  soil  over 
which  the  nonboatable  stream  flows  has 
the  right  to  appropriate  such  as  he  may 
capture  and  retain;  but  this  right  of  cap- 
ture and  appropriation  is  subject  to  regula- 
tion and  control  by  the  representatives  of 
the  people,  so  that  there  shall  continue  to 
be  a  common  property.  The  preservation 
of  the  common  property,  and  its  increase  by 
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the  introduction  of  new  and  better  species 
of  fish,  is  not  a  taking  away  of  the  right  of 
the  owner  of  land  on  the  stream  to  appropri- 
ate therefrom,  but  a  preservation  or  enlarge- 
ment of  such  right.  The  state — the  repre- 
sentative of  the  people,  the  common  owner 
of  all  things  ferw  naturce — not  only  has  the 
right,  but  is  under  a  duty,  to  preserve  and 
increase  such  common  property.  Such  is  de- 
clared to  be  the  duty  of  the  representatives 
of  the  people  in  €he  articles  and  sections  of 
the  Constitution  of  Vermont  referred  to. 
Such,  also,  was  the  common-law  view  of 
the  nature  of  the  rights  of  persons  in 
streams  and  in  animals  fercB  naturce.  Says 
Mr.  Justice  Blackstone,  in  his  Commentaries 
(bk.  2,  p.  14)  :  "But,  after  all,  there  are 
r'ome  few  things  which,  notwithstanding  the 
general  introduction  and  continuance  of 
projjerty,  must  still  unavoidably  remain 
in  common,  being  such  wherein  nothing  but 
an  usufructuary  property  is  capable  of  being 
had;  and  therefore  they  still  belong  to  the 
first  occupant,  during  the  time  he  holds  pos- 
session of  them,  and  no  longer.  Such  ( among 
others)  are  the  elements  of  light,  air,  and 
water,  which  a  man  may  occupy  by  means 
of  his  windows,  his  gardens,  his  mills,  and 
other  conveniences.  Such,  also,  are  the  gen- 
erality of  those  animals  which  are  said  to  be 
ffr<F  naturvB,  or  of  a  wild  and  untamable 
disposition,  which  any  man  may  seize  upon 
and  keep  for  his  own  use  or  pleasure.  All 
these  things,  so  long  as  they  remain  in  pos- 
session, every  nian  has  a  right  to  enjoy 
without  disturbance,  but  if  once  they  escape 
from  his  custody,  or  he  voluntarily  aban- 
dons the  use  of  them,  they  return  to  the 
cumnion  stock,  and  any^  man  else  has  an 
iH]Urtl  right  to  seize  and  enjoy  them  after- 
uards.*'  The  same  writer  tretits  more  fully 
of  this  clause  of  common  property,  and  of  the 
rights  of  individuals  therein,  in  chapter  25 
of  the  same  book,  and  there  lays  down  the 
principle  that  an  individual  may  acquire  or 
have  a  qualified  property  in  such  animals, 
among  wnich  fish  are  classed,  either  because 
of  his  industry  in  capturing  and  retaining 
them,  or  on  account  of  their  inability,  for 
the  time  being,  to  escape  from  his  premises 
or  control,  like  young  game  birds  while  in 
the  nest,  or  on  account  of  his  special  right 
r>r  privilege  of  capturing  and  killing  them, 
in  exclusion  of  other  persons.  This  latter 
right  does  not  exist  in  this  country,  except 
as  limited  by  ownership  of  the  place  from 
which  they  are  taken,  and  the  right  to  ex- 
clude others  therefrom. 

Not  a  decision  in  this  country,  state  or  na- 
tional, has  been  brought  to  our  attention  by 
the  respondent,  nor  by  quite  an  extensive 
examination  of  such  cases,  which  holds  that 
such  acts  of  the  state  legislature,  in  regard 
to  this  class  of  property,  and  in  restraint  of 
the  right  of  the  riparian  owner  to  take  and 
appropriate  fish  therefrom,  are  unconstitu- 
tional. They  have  uniformly  been  held  to 
be,  not  a  taking  of  private  property  or  pri- 
i-ate  rights  for  public  use,  for  which  com- 
pensation must  be  made,  but  an  exercise  of 
the  police  power  of  the  state  to  preserve  or 
increase  a  common  property,  and  to  regulate 
the  right  to  capture  and  appropriate  there- 
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frAm,  so  as  to  preserve  and  increase  the 
common  property,  or,  at  least,  to  prevent 
its  diminution  or  destruction.  Many  cases 
might  be  cited  in  support  of  what  has  thus 
far  been  said.  I  quote  from  but  a  few.  In 
Peters  v.  State,  9C  Tenn.  682,  33  L.  R.  A.  114 
the  plaintiff  in  error  owned  a  tract  of  land 
covered  by  water,  f{om  which  he  alone  had 
the  right  to  take  fisn.  The  water  was  not 
a  stream  through  which  other  riparian  own- 
ers had  the  right  to  have  fish  pass  to  and 
from  their  feeding  and  spawning  grounds. 
An  act  limiting  his  right  to  take  fish  there- 
from only  with  rod  or  line  was  held  con- 
stitutional, the  court  saying:  "Fish  in 
streams  or  bodies  of  water  have  always 
been  classed  by  the  common  law  as  ferce 
natnrcBf  in  which  the  riparian  proprietor  or 
owner  of  the  soil  covered  by  the  water,  even 
though  he  may  have  the  sole  and  exclusive 
right  of  fishing  in  said  waters,  has,  at  best, 
but  a  qualified  property,  which  can  be  ren- 
dered absolute  only  by  their  actual  capture, 
and  which  is  wholly  devested  the  moment 
the  fish  escape  to  other  waters.  2  Bl.  Com. 
302:  People  v.  Bridges,  142  111.  30,  16  L.  R. 
A.  684.  But,  in  addition,  the  power  of  the  leg- 
islature to  enact  laws  for  the  protection  and 
preservation  of  game  in  the  forests,  and  fish 
in  the  waters,  of  the  state,  has  been  so  fre- 
quently exercised,  and,  when  challenged  on 
constitutional  grounds,  has  been  so  uniform- 
ly maintained,  that  the  question  has  now 
passed  beyond  the  realm  of  debate.  .  .*  . 
Mancy  v.  State,  6  Lea,  218;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385;  Magner  v.  Peo- 
ple, 97  111.  320;  People  v.  Bridges,  142  111. 
30,  16  L.  R.  A.  684;  Tiedeman,  Pol.  Pmvers, 
n  125,  127."  See  also  State  v.  Mrozinski, 
59  Minn.  465,  27  L.  R.  A.  76;  State  v.  Lewis, 
134  Ind.  250,  20  L.  R.  A.  52 ;  Ex  parte  Maier^ 
42  Am.  St.  Rep.  129,  and  note  (103  Cal. 
476)  ;  Fish  and  Fisheries,  7  Am.  &  Eng.  Enc. 
Law,  p.  23;  State  v.  Roberts,  59  X.  II.  256, 
47  Am.  Rep.  199;  New  England  Trout  d  S. 
Club  V.  Mather,  68  Vt.  338,  33  L.  R.  A.  569; 
Drew  v.  //ti?i^er,56Vt.641.  Lawtonv.  Steele, 
152  U.  S.  133,38  L.ed.  385,  establishes  the  at- 
titude of  the  Supreme  Court  of  the  United 
States  in  regard  to  the  con.stitutionality  of 
such  laws,  and  that  they  are  but  police  regu- 
lations within  the  powers  of  the  states  to  ex- 
ercise. Townsend  v.  State,  147  Ind.  624,  37 
L.  R.  A.  294,  is  an  interesting  case  upon  the 
right  of  a  state  to  enact  a  law  regulating  the 
use  of  natural  gas.  It  treats  it  as  common 
property,  from  which  those  who  strike  a  vein 
upon  their  own  lands  have  a  right  to  draw, 
but  subject  to  such  statutory  regulations  as 
the  lawmaking  power  of  the  state  might  en- 
act in  the  exercise  of  its  police  power. 

The  police  power  extends  to  almost  all 
kinds  of  property  and  rights,  and  it*  exercise 
by  the  legislative  branch  is  almost  unlimited, 
except  where  taken  away  or  limited  by  the 
state  or  national  Constitution.  Courts  and 
law  writers  have  not  attempted  to  define  it 
with  precision.  It  is  the  general  power  of 
the  legislative  branch  to  enact  laws  for  the 
common  good  of  all  the  people.  All  property 
and  all  rights  are  held  in  subjection  to  the 
exercise  of  this  power,  because  all  individual 
property  and  individual  rights  in  every  organ- 
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ized  community  are  connected  with,  and  rt- 
lated  more  or  l^ss  intimately  to,  the  individ- 
ual property  and  individual  rights  of  others. 
In  the  exercise  of  this  power,  criminal  laws 
are  enacted,  laws  relating  to  the  support  of 
the  poor,  to  the  education  ot  the  young  people, 
to  build  and  maintain  highways;  and,  to  ac- 
complish these  ends,  the  individual  is  often 
compelled  to  surrender  a  portion  of  his  rights 
to  property,  and  somiCtimes  his  liberty.  In 
Liver  more  v.  Jamaica,  23  Vt.  361,  this  court 
held  that  the  taking  of  one's  land  for  a  public 
highway  was  not  such  a  taking  as  required 
money  compensation  to  be  made  therefor  un- 
der the  Constitution,  but  that  the  benefit 
which  he  derived  from  the  establishment  of 
the  highway  might  be  oflTset  to  the  damage 
he  sustained  from  the  taking.  The  court  says: 
"The  Constitution  is  the  paramount  law  of 
the  land;  and  every  statute  which  is  in  con- 
travention of  the  Constitution  must  be  held 
inoperative  and  void.  Whether  the  statute, 
or  that  section  of  it  by  which  the  commis- 
sioners were  governed  in  making  their  ap- 
praisal, is  repugnant  to  the  Constitution, 
must,  we  think,  depend  upon  whether  the 
•taking  of  land  for  a  highway  is  such  an  ap- 
propriation of  the  property  to  public  use  as 
is  contemplated  by  the  Constitution.  The  tak- 
ing of  laud  for  a  highway  does  not  devest 
the  owner  of  his  title  in  fee.  The  public  only 
acquire  an  easement;  and  the  right  of  the 
owner  to  use,  occupy,  and  control  the  land  in 
any  manner  which  is  not  inconsistent  with 
the  public  enjoyment  of  the  easement  still 
remains.  Upon  a  discontinuance  of  the  high- 
way, the  possession  of  the  land  reverts  to  the 
owner  in  as  full  and  ample  manner  as  he 
originally  held  it.  In  the  opinion  of  the  court, 
this  is  not  such  a  taking  of  property  for  pub- 
lic use,  in  the  sense  of  the  Constitution,  as 
necessarily  requires  compensation  for  the 
same  to  be  made  in  money.  But  to  bring  a 
case  within  this  provision  of  the  Constitution 
it  should  be  such  a  taking  as  devests  the  own- 
er of  all  title  to  or  control  over  the  property 
taken,  and  is  an  unqualified  appropriation  of 
it  to  the  public."  In  Com.  v.  Tewkshury,  11 
Met.  65,  the  owner  of  the  fee  of  a  portion  of 
the  beach  which  helps  form  Boston  Harbor 
was  prosecuted  for  taking  sand  and  gravel 
therefrom,  under  a  statute  which  made  such 
taking  a  penal  offense.  He  defended,  and  one 
ground  was  that  the  statute  was  unconstitu- 
tional, because  it  was  a  taking  of  his  prop- 
erty for  public  use,  without  making  compen- 
sation. The  court,  in  an  opinion  by  Shaw, 
Ch.  J.,  held  that,  although  the  statute  pro- 
hibited such  taking  of  sand  and  gravel  with 
no  limitation  in  regard  to  time,'  it  was  not 
such  a  taking  of  his  property  as  required 
compensation  under  the  Constitution,  but  a 
regulation  of  his  use  of  his  own  property, 
necessary  in  the  interest  of  the  state,  to  pro- 
tect the  harbor  of  Boston,  and  therefore  con- 
stitutional, and  that  the  respondent  was 
guilty.  The  same  power  which  may  tax 
the  people  to  establish  and  maintain  good 
roads  for  the  common  benefit  of  the  public 
may  tax  them  and  take  measures  to  preserve 
and  increase  the  common  fund  of  game  and 
fish,  from  which  all  can  take,  subject  to  reg- 
ulations prescribed  by  the  lesrislature,  in  the 
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exercise  of  this  power.  In  Thorpe  v.  Rut- 
land  d  B.  R.  Co.  27  VU  140,  62  Am.  Dec.  625, 
and  note,  this  court  held  that  a  law  passed 
subsequently  to  the  granting  of  the  charter 
of  the  defendant  (which  this  court  held  to  be 
a  contract),  compelling  the  defendant  to 
maintain,  for  all  time,  at  a  considerable  ex- 
pense, suitable  fences  on  the  sides  of  its  rail- 
road track,  was  a  proper  exercise  of  this 
power.  That  decision  has  been  generally  ap- 
proved and  followed.  This  power  has  been 
exercised  in  regard  to  almost  every  species  of 
property,  and  all  kinds  of  rights.  It  is  very 
elastic,  and  adjustable  to  new  circumstances 
and  new  situations, — as  flexible  and  adjust- 
able OS  the  maxim,  Sio  uiere  tuo  ut  ali^num 
non  UedaSf  in  which  it  has  its  origin. 

In  addition  to  the  cases  already  cited,  the 
following  (which  could  be  added  to  at  pleas- 
ure) are  good  illustrations  of  the  extent  and 
application  of  this  power:  Champer  v. 
Greencastle,  138  Ind.  339,  24  L.  R.  A.  768,  46 
Am.  St.  Rep.  390,  and  note,  in  which  it  is 
said :  'The  police  power  of  the  state  extends 
in  the  direction  of  so  regulating  the  use  of 
private  property,  or  of  so  restraining  per- 
sonal action,  as  manifestly  to  secure  or  tend 
to  the  comfort,  prosperity,  or  protection  of 
the  community."  People  v.  Wagner,  86  Mich. 
594,  13  L.  R.  A.  286,  24  Am.  St.  Rep.  141, 
and  note;  People  v.  Ewer,  141  N.  Y.  129,  25 
L.  R.  A.  794,  38  Am.  St.  Rep.  788,  and  note; 
Butler  V.  Chamhera,  36  Minn.  69,  1  Anu  St. 
Rep.  638,  and  note;  State  y.  Heinemann,  80 
Wis.  253,  27  Am.  St.  Rep.  34,  and  note,  in 
which  the  police  power  is  defined  as  the 
power  of  "the  state  .  .  .  vested  in  the 
legislature  to  enact  such  wholesome  and  rea- 
sonable laws  not  in  conflict  with  the  state 
or  Federal  Constitution  as  may  be  conduc- 
ive to  the  public  good.**^  New  York  Health 
Department  v.  Trinity  Church,  145  X.  Y.  32, 
27  L.  R.  A.  710,  45  Am.  St.  Rep.  579,  and 
note.  The  opinion  in  the  last  case  is  care- 
fully prepared.  Among  other  thin^,  it  says: 
''Laws  and  regulations  of  a  police  nature, 
though  they  may  disturb  the  enjo^ent  of 
individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  a  compensa- 
tion for  such  disturbances.  They  do  not  ap- 
propriate private  property  for  public  use,  but 
simply  regulate  its  use  and  enjoyment  by  the 
owner.  If  he  suffers  injury,  it  is  damnum 
absque  injuria,  or,  in  the  theory  of  the  law, 
he  is  compensated  for  it  by  sharing  the  gen- 
eral benefits  which  the  regulations  are  in- 
tended and  calculated  to  secure.  1  Dill. 
Mun.  Corp.  4th  ed.  §  141,  and  note  2;  Com. 
y.  Alger,  7  Cush.  83,  84,  86;  Baker  v.  Boston^ 
12  Pick.  184,  193,  22  Am.  Dec.  421;  Clark 
V.  Syracuse,  13  Barb.  32,  36.'*  This  was  said 
in  upholding  a  law  which  compelled  the 
owner  of  a  tenement  block  erected  and  in 
use  before  the  passage  of  the  law  to  intro- 
duce water  at  quite  an  expense,  so  it  could 
be  drawn  from  a  faucet  on  every  floor  of  the 
block.  Com.  v.  KimhaU,  24  Pick.  359,  35 
Am.  Dec.  326,  and  quite  extensive  note ;  Peo- 
ple V.  Arensberg,  103  N.  Y^.  388,  57  Am.  Rep. 
741,  and  note. 

The  framers  of  the  state  Constitution  early 
becjan  to  regulate  the  right  to  kill  deer,  and 
take  fish  and  muskrats.  for  their  protection 


1898. 


State  v.  Thbbiault. 


295 


jind  preseiration,  far  the  common  benefit  of 
the  people,  and  to  destroy  noxious  wild  ani- 
mals, wolves,  and  panthers,  by  the  payment 
of  bounties  with  money  raised  by  enforced 
taxation.  These  were  done  by  acts  passed 
in  March,  1797.  2  Tolman's  Comp.  Stat. 
19-24.  The  Constitution  in  its  present  form 
was  adopted  in  1793.  The  act  for  the  preser- 
vation of  fish  makes  the  erection  of  any  dam, 
hedge,  seine,  fish  garth,  or  other  stoppage, 
in  any  watercourse,  whereby  navigation  or 
the  passage  of  fish  may  be  obstructed^  a  nui- 
sance, and  punishes  the  person  erectms  the 
same  with  a  fine.  It  sQso  establishes  a  'close 
season"  when  trout  cannot  be  taken. 

The  definition  of  "public  waters"  appar- 
ently excludes  from  tne  jurisdiction  or  the 
state  private  preserves  and  posted  waters. 
This  is  not  true.  Both  are  subject  to  the  po- 
lice power  of  the  state.  Any  man  can  be  pun- 
ished if  he  injures  the  rights  of  their  owners. 
Posted  waters  obtain  fi^dditional  protection 
by  an  exercise  of  the  police  power.  At  com- 
mon law  the  owner  could  only  recover  for 
a  trespass  upon  his  land  and  the  invasion  of 
•his  right  of  fishery, — generally  a  very  ineffect- 
ual remedy.  Hence,  the  right  of  the  riparian 
owner  was  rarely  regarded  or  enforced  be- 
fore the  legislature,  to  protect  his  right,  al- 
lowed him,  if  he  compli^  with  the  law  in  re- 
gard to  posting  his  premises,  to  recover  of 
«very  violator  substantial  damages.  Where 
the  owner  availed  himself  of  this  law,  the 
l^islature  evidently  considered  that  the  un- 
reasonable destruction  of  the  natural  supply 
of  fish  in  the  trout  brooks  and  streams  would 
be  stayed,  and  that  such  streams  would  need 
no  further  protection.  Hence  such  brooks 
are  excluded  from  the  jurisdiction  of  the  fish 
^nd  game  commissioners.  But  it  reasonably 
judged  that  a  nonboateble  stream,  which  the 
riparian  owner  would  not  be  at  the  expense 
^i  posting,  was  already  depleted  of  the  nat- 
ural supply  of  this  valuable  kind  of  food,  and 
needed  to  be  replenished.  It  therefore  al- 
lowed the  fish  and  game  commissioners  to  re- 


stock it  at  the  expense  of  the  people;  and, 
to  make  that  expense  profitable  to  such  ri- 
parian owner,  and  to  the  people  of  the  state, 
the  fish  must  be  protected  from  destruction 
until  they  began  to  reproduce,  and  then  the 
community  should  not  be  burdened,  to  pro- 
tect his  right  beyond  what  the  common  law 
furnished,  for  five  years  longer.  By  provid- 
ing that  such  waters  should  be  waters  over 
which  the  state  has  jurisdiction,  it  did  not 
teke  away  such  riparian  owner's  right  to 
maintain  trespass  against  everyone  who 
should  enter  without  his  license  upon  his 
premises,  and  cajbch  fish  from  the  nonboat- 
able  stream  thereon.  The  action  of  the  fish 
and  game  commissioners  in  stocking  the 
stream  and  posting  it  presumably  would  in- 
ure to  the  benefit  of  such  riparian  owner, 
and  all  other  riparian  owners  on  that  and 
other  connected  streams.  Whether  it  would 
or  not,  the  Constitution  clearly  empowered 
the  legislature  to  pass  such  laws  as,  in  its 
discretion,  it  might  judge  would  be  for  the 
common  benefit  of  the  people  of  the  state. 

Someone  has  suggested  that  the  state  had 
no  right  to  send  the  fish  and  game  commis- 
sioners upon  Mr.  Hale's  land  to  stock  the 
stream.  The  law  is  paramount  to  his  prop- 
erty and  righte,  within  the  inhibitions  Of  the 
state  and  national  Constitutions.  As  well 
might  he  contend  that  the  law  could  not  send 
its  officer  upon  his  land  to  arrest  him  for  a 
criminal  act,  or  to  attach  his  property  at  the 
suit  of  a  creditor.  On  any  view,  even  if  the 
owner  of  the  land  over  which  the  stream 
fiows  had  been  the  violator  of  the  law,  and 
was  under  prosecution,  this  statute  must  be 
held  constitutional  and  enforceable;  and 
much  more  against  this  respondent,  who 
clearly  had  no  right  upon  Mr.  Hale's  prem- 
ises, nor  the  right  to  take  fish  from  tha 
stream  of  water  flowing  thereon. 

Judgment  affirmed,  and  cause  remanded  to 
the  city  court. 

Tl&ompson,  J.,  dissente. 
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R.  B.  BARTLETT,  Plff,  in  Err,, 

V. 

Town  of  CLARKSBURG. 


( 


W.    Va 


) 


^1.  An  Incorporated  tofvn  Is  not  liable 
for  personal  Injuries  occasioned  by  the 
firing  of  sqaihs,  rockets,  fireworks,  and  fire- 
arms on  the  streets  by  a  crowd  of  citizens, 
although  snch  .acts  be  done  with  the  knowl- 
edge and  consent  of  the  mayor,  council,  po- 
lice, and  other  oflBcers  of  snch  corporation. 

"&  As  to  tlie  poiv^ers  and  functions  of 
An  incorporated  tovrtk,  of  a  public  govem- 

'^Headnotes  by  McWhobtbr,  J. 

Note. — ^As  to  the  liability  of  a  manicipal  cor- 
-poration  for  fire  works,  see  note  to  Scanlon  y. 
ledger  (Masa)  16  L.  R.  A.  895;  Fifleld  v. 
Phoenix  (Ariz.)  24  L.  R.  A.  430;  Speir  y.  Brook- 
lyn (N.  Y.)  21  L.  B.  A.  641:  Loye  y.  Raleigh 
(N.  O.)  28  L.  R.  A.  192;  and  Aron  y.  Wausau 
(Wis.)  40  L.  R.  A.  783. 
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mental  character.  It  Is  not  liable  for  damages 
caused  by  the  wrongful  acts  or  negligence  of 
its  officers  or.  agents  therein.        ^ 

(Noyember  80,  1898.) 

ERROR  to  tho  Circuit  court  for  Harrison 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damage  for  personal  injuries  alleged  to 
have  been  caused  by  the  discharge  of  fire- 
works in  defendant's  streets.    Affirmed, 

The  facts  are  stated  in  the  opinion.  | 

Mr.  W.  Soott  for  plaintiff  in  error. 

Messrs.  John  Baisol  and  M.M.T]ioinp« 
■on,  for  defendant  in  error: 

Upon  well-settled  principles  this  action 
could  not  be  maintained,  and  the  judgment 
of  the  court  below  was  correct. 

Mendel  v.  Wheeling,  28  W.  Va.  245,  57 
Am.  Rep.  665;  Brown  v.  Ouyandotte,  34  W. 
Va.  299,  11  L.  R.  A.  121 ;  Robinson  v.  Green- 
ville, 42  Ohio  St.  625,    61  Am.    Rep.  857; 
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Richmond  v.  Long,  17  Gratt.  375,  94  Am. 
Dec.  401*  Cooley,  Torts,  pp.  739,  740;  Nor- 
ristown  v.  Fitzpatrick,  94  Pa.  121,  39  Am. 
Rep.  771. 

MoWhorter,  J.,  Jelivered  the  opinion  of 
the  court: 

R.  B.  Bartlett  brought  his  action  on  the 
case  in  the  circuit  court  of  Harrison  county, 
to  recover  damages  against  the  town  of 
Clarksburg  for  personal  injuries  sustained 
by  plaintiff  by  reason  of  the  discharge  by 
private  persons  of  firearms,  squibs,  rockets, 
and  fireworks  at  a  narrow  place  in  one  of  the 
streets  of  said  town,  on  the  ground  that  the 
said  fireworks  were  discharged  by  the  con- 
sent and  written  permission  of  the  mayor, 
and  with  the  knowledge  and  consent  of  the 
council  and  police  and  other  otlicers  of  said 
town,  and  that  the  said  discharge  of  fire- 
arms, fireworks,  etc.,  was  of  such  a  nature  as 
to  be  a  public  nuisance,  whereby  the  team  of 
horses  of  plaintiff  attached  to  his  buggy  be- 
came frightened  and  unmanageable,  and  be- 
yond the  control  of  plaintiff,  and  ran  away, 
throwing  plaintiff  from  his  buggy  seat,  and 
badly  injuring  him,  for  which  injuries  plain- 
tiff  alleges  said  town  is  liable  to  him  for 
damages.  The  declaration  contains  two 
counts.  Defendant  demurred  to  the  declara- 
tion and  each  count,  which  being  argued  and 
considered,  the  court  sustained  said  demur- 
rers; and,  plaintiff  not  desiring  to  amend  his 
declaration,  the  same  was  dismissed,  and 
judgment  rendered  in  favor  of  defendant  for 
costs.  No  ground  of  demurrer  is  contended 
for,  except  that  the  town  is  not  liable,  and 
that  an  action  cannot  be  maintained  against 
the  town  for  the  wrong  complained  of.  The 
appellant  cites  Speir  v.  Brooklyn,  139  N.  Y. 
6,  21  L.  R.  A.  641,  which  is,  as  he  claims,  on 
all  fours  with  the  case  at  bar,  where  it  Is 
held  that  "a  city  is  liable  for  injury  to  prop- 
erty by  an  explosion  of  fireworks  constitut- 
ing a  dangerous  public  nuisance,  when  the 
ditjplay  was  made  under  a  permit  given  by 
the  mayor  of  the  city  acting  under  author- 
ity of  a  city  ordinance."  In  the  case  under 
'  consideration,  it  is  not  alleged  in  the  decla- 
ration that  the  written  permit  was  granted 
by  the  mayor  acting  by  virtue  or  under  au- 
thority of  an  ordinance  of  the  town.  This 
is  about  the  only  particular  in  which  the 
two  cases  differ.  In  Speir  v.  Brooklyn  the 
judge  says:  "It  is  the  settled  doctrine  of 
the  courts  that  a  municipality  is  not  bound 
merely  by  the  assent  of  its  executive  officers 
to  wrongful  acts  of  third  persons,  nor  could 
the  mayor  bind  the  city  by  a  permit,  for  the 
granting  of  which  he  had  no  color  of  author- 
ity from  the  common  council,  and  which  was 
not  within  the  general  scope  of  his  author- 
ity." The  case  of  Spcir  v.  Brooklyn  is  sup- 
ported by  some  other  authorities ;  and  I  con- 
fess I  am  largely  in  sympathy  with  the  de- 
cision in  that  case,  and  agree  w^ith  Judge 
Okey  as  to  the  nuisance  in  the  cas«  of  Robin- 
son v.  Greenville,  42  Ohio  St.  630,  51  Am. 
Rep.  857,  where  he  says:  "That  firing 
cannon  in  a  public  street  of  a  municipal  cor- 
poration, except  in  case  of  imperative  and 
urgent  necessity,  is  an  intolerable  nuisance, 
and  tiiat  all  persons  engaged  in  such  unlaw- 
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ful  act  are  personally  liable  for  all  damages 
caused  thereby,  are  propositions  eoncerniog 
which  there  is  no  room  for  difference  of 
opinion.  But  a  very  different  question  is. 
presented  when  it  is  attempted  to  fasten  lia- 
bility for  such  injuries  on  a  municipal  cor- 
poration." 

In  the  case  at  bar  the  acts  complained  of 
are  equally  as  great  a  nuisance  as  the  firing 
of  cannon  as  stated  in  above  case.  Appellee 
contends  that  "the  law  in  this  state  has  be^i 
settled  in  at  least  two  cases  upon  all  fours 
with  this  case."  viz.,  Mendel  v.  Wheeling,  28^ 
W.  Va.  233,  57  Am.  Rep.  665,  and  Brown 
V.  Guyandotte,  34  W.  Va.  299,  11  L.  R.  A. 
121.  Cooley  on  Torts  (pp.  738,  739)  says: 
"Municipal  corporations  are  to  be  consid- 
ered. First,  as  parts  of  the  governmental  ma- 
chinery of  the  state,  legislating  for  their  cor- 
porators, and  planning  and  providing  for  the- 
customary  local  conveniences  of  their  peo- 
ple; second,  as  corporate  bodies,  through 
proper  agencies  putting  into  execution  their 
plans,  and  discharging  such  duties  as  they 
have  imposed  upon  themselves,  or  as  the 
state  has  imposed  upon  them;  and,  third,  as 
artificial  persons  owning  and  managing  prop- 
erty. In  this  last  capacity  they  are  charge- 
able with  all  the  duties  and  obligations  of 
other  owners  of  property,  and  must  respond 
for  cf eating  or  suffering  nuisances,  under 
the  same  rules  which  govern  the  responsibil- 
ity of  natural  persons.  .  .  .  For  taking 
or  neglecting  to  take  strictly  governmental 
action,  municipal  corporations  are  under  no 
responsibility  whatever,  except  the  political 
responsibility  to  their  corporators  and  to  the 
state.  The  reason  is  that  it  is  inconsistent 
with  the  nature  of  their  powers  that  they 
should  be  compelled  to  respond  to  individ- 
uals in  damages  for  the  manner  of  their  ex- 
ercise. They  are  conferred  for  public  pur- 
poses, to  be  exercised  within  prescribed  lim- 
its, at  discretion  for  the  public  good:  and 
there  can  be  no  appeal  from  the  judgment 
of  the  proper  municipal  authorities  to  the 
judgment  of  courts  and  juries.  Therefore 
one  shows  no  ground  of  action  whatever  when 
he  complains  that  he  has  suffered  damage  be- 
cause the  city  he  resides  in  has  made  insuffi- 
cient provision  for  protection  against  fire, 
or  because  cattle  are  not  prohibited  from 
running  at  large,  or  because  'coasting'  in  the 
highways  is  not  prevented,  or  because  the 
operation  of  an  ordinance  which  prohibits 
the  explosion  of  fireworks  within  the  city 
is  temporarily  suspended,  or  because  provi- 
sion is  not  made  for  lighting  the  streets. 
.  .  .  Neither  is  a  municipal  corporation 
responsible  for  the  failure  of  its  officers  to 
discharge  properly  and  effectually  their  offi- 
cial duties;  for  in  respect  to  these  the  offi- 
cers are  not  properly  the  servants  or  agent-s 
of  the  corporation,  but  act  upon  their  own 
official  responsibility,  except  as  they  may  be 
specially  directed  by  the  corporate  author- 
it  v."  In  Robinson  v.  Greenville,  42  Ohio 
f^'t.  630  (Syl.  point  4)  ;  "An  assemblage  of 
disorderly  persons,  after  having  been  en- 
gaged for  several  hours  in  discharafinff  a  can- 
non in  a  public  street  of  a  municipal  corpo- 
ration, seriously  injured  a  resident  of  the 
corporation,  himself  without  fault,  by  one 
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of  such  discharges.     Held,  that  such  corpo- 
ration is  not  liable  for  the  injury,  although 
the  statute  provides  that  the  council  shall 
have  the  care,  supervision,  and  control  of 
the  streets,  *and  shall  cause  the  same  to  be 
kept  open  and  in  repair,  and  free  from  nui- 
sance' (Ohio  Rev.  Stat.  §  2G40),  and  it  will 
make  no  difference  that  the  authorities  of 
such   corporation,   with  knowledge   of   such 
firing,  took  no  steps  to  prevent  the  same." 
Also  Xorristovm  v.  Fitzpatrick,  94  Pa.   121 
(  Syl.  points  1  and  2)  :    "  ( 1 )  N.  was  injured, 
while  crossing  a  street  in  a  borough,  by  the 
firing  of  a  cannon  Jby  a  crowd  of  citizens. 
In  an  action  against  the  borough  to  recover 
damages  for  the  injury,  the  jury,  in  a  spe- 
cial verdict,  found  that  the  cannon  had  been 
fired  at  short  intei-vals,  for  several  hours,  at 
various  points  in  the  borough;  that  it  was 
not  fired  at  any  public  or  authorized  celebra- 
tion; that  a  policeman  was  standing  by  and 
nutde  no  efTort  to  stop  the  firing.     A  special 
act    of    assembly    authorized    the     borough 
to  appoint  policemen,  remove  nuisances,  etc. 
Helu,  that  the  borough  was  not  liable.     (2) 
Admitting  that  such  an  assemblage  was  a 
nuisance,  and  that  of  the  worst  kind,  it  is 
one  that    a  municipal    corporation    cannot 
abate  by  the  use  of  ordinary  appliances,  such 
as  suffice  for  the  removal  of  natural  or  mate- 
rial obstructions  in  or  near  a  highway,  and 
resort  therefor  must  be  had  to  the  police,  but 
for  the  doings  or  misdoings  of  those  who  com- 
pose this  force,  the  municipality  is  not  lia- 
ble." Campbell  v.  Montf/omcry,  53  Ala.  527, 
25  Am.  Rep.  056:     "The  city  is  not  liable  for 
injuries  resulting  from  violence,  which  the 
police,  by  diligent  discharge  of  duty,  might 
have  prevented.     Although  appointed  by  the 
city,  the  police  are  quasi  civil  officers,  for 
whose  misfeasance,  or  nonfeasance  in  office, 
the  city  is  not  responsible,  though  they  are 
personally    answerable."     Lafayette  v.  Tim- 
herlake,  88  Ind.  330:     "A  municipal  corpo- 
ration is  not  liable  for  a  personal  injury  oc- 
casioned on  its  streets  by  persons  making 
an  unlawful  use  of  its  streets,  as  by  'coast- 
ing.'    A  municipal  corporation  is  not  liable 
for  failure  to  exercise  governmental  powers, 
as  for  failure  to  enforce  the  state  laws  or  its 
own   ordinances.     A    municipal   corporation 
is  not  liable  for  the  negligence  of  its  police 
officers;  they  are  not  its  agents,  but  are  public 
officers."     Faulkner  v.  Aurora^  85  Ind.  130, 


44  Am.  Rep.  1:  **A  city,  after  having 
adopted  an  ordinance  prohibiting,  upon  its 
streets,  sports  tending  to  produce  personal 
injury,  is  not  liable  for  a  collision  occurring 
upon  a  street,  whereby  a  traveler  was  in- 
jured, as  the  result  of  coasting  for  sport,, 
though  the  sport  was  carried  on  by  crowds, 
publicly,  in  the  presence  of  its  officers  and 
police,  to  the  obvious  danger  of  persons  us- 
ing the  streets."  Ball  v.  Woodbine,  61  Iowa 
83,  47  Am.  Rep.  805:  "Where  fireworks  are 
discharged  within  the  limits  of  an  incorpo- 
rated town,  in  violation  of  the  ordinances  of 
the  town,  whereby  one  is  injured,  the  town 
is  not  liable  for  such  injury,  notwithstand- 
ing the  town  council  and  officers  of  the  town 
and  a  majority  of  the  citizens  actively  par- 
ticipate in  the  discharge  of  the  fireworks, 
and  the  town,  by  its  officers,  makes  no  attempt 
to  stop  the  unlawful  proceeding."  Hill  v. 
Charlotte,  72  N.  G.  55:  A  municipal  corpo- 
ration having  power,  under  its  charter,  to 
make  ordinances  for  the  safety  of  its  prop- 
erty in  the  city,  suspended  for  a  short  time 
the  operation  of  an  ordinance  forbidding  the 
use  of  fireworks  within  the  city.  During 
such  time,  plaintiff's  building  was  set  on  fire, 
and  destroyed,  by  fireworks  negligently  used 
by  boys.  Held,  that  the  corporation  was  not 
liable  for  such  destruction.  Dill.  Mun. 
Corp.  §  753:  "A  municipal  corporation  is 
not  impliedly  liable  to  an  action  for  damage, 
either  for  the  nonexercise  of,  or  for  the  man- 
ner in  which  in  good  faith  it  exercises,  dis- 
cretionary powers  of  a  public  or  legislative 
character."  Wheeler  y,  Cincinnatiy  19  Ohio 
St.  1»,  2  Am.  Rep.  368;  Forsyth  v.  Atlanta, 
45  Ga.  152.  12  Am.  Rep.  576;  Fisher  v.  Bos- 
ton, 104  Mass.  87,  6  Am.  Rep.  196. 

Authorities  might  be  multiplied  indefi- 
nitely. While  the  decisions  are  not  all  on 
one  side,  yet  the  great  weight  of  the  author- 
ities, including  those  of  our  own  state,  is 
with  the  action  of  the  circuit  court  in  this 
case.  In  Brown  v.  Guyandotte,  34  W.  Va. 
299,  (Syl.  point  1),  11  L.  R.  A.  121,  it  is  held 
that,  "as  to  the  powers  and  functions  of  a 
town  of  a  public  governmental  character,  it 
is  not  liable  for  damages  caused  by  the 
wrongful  acts  or  negligence  of  its  officers  or 
agents  therein."  Mendel  v.  Wheeling ,  28  W. 
Va.  233,  57  Am.  Rep.  665. 

The  judgment  will  have  to  he  affirmed. 


ALABAMA  SUPREME  COURT. 


William  R.  WATKIXS,  Appt,, 
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BIRMINGHAM   RAILWAY  &   ELECTRIC 

COMPANY. 


( 


Ala. 
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1. 


A  panfitfnfrer  ivlio  leairefi  hill  neat  In 
m.  enr  on  a  dnminy  railroad  and  goes 
down  on  the  lower  seep  of  the  back  platform 
as  the  train  slows  up  for  a  street  crossing  at 


Note. —-For  negligence  In  getting  on  or  ofC 
a  moving  train,  see  note  to  Carr  v.  Eel  River  & 
E.   R.  Co.    (Cal.)   21  L.  B.  A.  354;  Dlstler  v. 
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which  he  Is  to  stop,  and  while  It'  Is  passing 
over  the  street  at  a  speed  of  about  3  miles  an 
hour,  is  not  guilty  of  negligence,  as  matter 
of  law,  which  will  preclude  his  recovering  for 
injuries  caused  by  the  sudden  Increase  of 
speed,  which  throws  him  to  the  ground. 

2.  It  Is  a  qneiitlon  for  the  Jnry  whether 
a  man  Is  guilty  of  negligence  In  stepping  from 
a  car.  or  preparing  to  do  so,  when  It  is  going 
about  3  miles  an  hour. 

3.  Proof  that  placnrdn  ivere  nailed  np 
In  cars  and  over  platforms  Is  not  equivalent 


Long  Islaud  II.  Co.  (N.  Y.)  35  L.  R.  A.  762,  and 
other  cases  cited  In  footnote  thereto ;  also  Gra- 
ham V.  McNeill   (Wash.)  post,  300. 
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to  proof  that  they  were  on  a  particular  car 
on  which  a  passenger  was  riding. 
•4.     A  iiasaenarer  Trbo  frets  on  the  iitep  of 
a  ear   for   tlie   purpose   of   allarlitlnip, 

when  the  car  is  slowing  down  at  a  stopping 
place,  is  not  riding  on  the  platform,  within 
the  meaning  of  the  carrier's  regulations,  but 
is  merely  using  It  as  a  means  of  egress. 

(November  7,  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Birmingham  City  Court  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed, 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Measra,  Bowman  A  Hanli,  for  appel- 
lant: ^^ 

It  is  not  contributory  negligence  in  *all 
cases  to  alight  from  a  moving  street  car. 

Beach,  Contrib.  Neg.  §  291;  Birmingham 
Electric  R.  Co,  v.  Clay,  108  Ala.  233 ;  Central 
R,  di  Bkg.  Co,  V.  Mills,  88  Ala.  262 ;  Munroe 
V.  Third  Ave,  R.  Co.  18  Jones  &  S.  114;  Mow- 
rey  v.  Central  City  R.  Co.  66  Barb.  43 ;  Mur- 
phy V.  8t.  Louis,  I,  M.  A  8,  R,  Co.  43  Mo. 
App.  342 ;  Davia  v.  Louiaville,  N,  0.  rf  T,  R. 
Co.  69  Miss.  130;  Filer  v.  New  York  C.  R. 
Co,  68  N.  Y.  124;  Bowie  v.  Greenville  Street 
R.  Co.  69  Miss.  196;  Leslie  v.  Wahash,  8t.  L. 
d  P,  R:  Co,  88  Mo.  60;  Cincinnati,  H,  rf  /. 
R.  Co,  V.  Revalee,  17  Ind.  App.  657;  East 
Omaha  Street  R,  Co,  v.  Godola,  60  Neb.  906 ; 
Consolidated  Tractian  Co.  v.  Thalheimer,  69 
N.  J.  L.  474;  Booth,  Street  Railways,  §  346. 

Messrs.  Walker,  Porter,  A  Walker, 
for  appellee,  cited — 

Central  R,  c§  Bkg.  Co,  v.  Letcher,  69  Ala. 
106,  44  Am.  Rep.  605;  Alabama  O.  8.  R.  Co. 
v.  Hawk,  72  Ala.  112,  47  Am.  R?p.  403; 
Thompson  v.  Duncan,  76  Ala.  334;  Ricketts 
V.  Birmingham  Street  R.  Co,  85  Ala.' 600; 
Central  R.  d  Bkg.  Co.  v.  Miles,  88  Ala.  256; 
Bill  V.  Birmingham  Union  R.  Co.  100  Ala. 
447 ;  McCauley  v.  Tennessee  Coal,  I,  d  R,  Co, 
93  Ala.  356. 

On  rehearing. 

There  is  no  evidence  that  there  was  any 
necessity  for  appellant  to  be  riding  upon  the 
■platform  and  steps. 

A  passenger  must  keep  his  seat  in  the  car 
until  it  stops  before  he  gets  out  on  the  stepe, 
unless  there  is  some  urgent  necessity  to  the 
contrary. 

Alabama  O,  8.  R.  Co.  v.  Hawk,  72  Ala.  112, 
47  Am.  Rep.  403:  Ce^itral  R.  d  Bkg.  Co.  v. 
Miles,  88  Ala.  266;  Washington  d  0.  R,  Co. 
V.  Harmon,  147  U.  S.  671,  37  L.  ed.  285; 
Ricketts  v.  Birmingham  Street  R.  Co,  86 
Ala.  600. 

Surely  a  passenger  can't  indulge  a  whim  of 
desiring  to  leave  a  running  train.  The  evi- 
dence tended  very  strongly  to  show  that  ap- 
pellant was  trying  to  alight  from  the  tram 
when  he  waa  injured,  and  he  would  not  have 
been  injured  had  he  not  been  trying  to  do  so. 

Central  R.  d  Bkg,  Co.  v.  Letcher,  69  Ala. 
106,  44  Am.  Rep.  606. 

Briokell,  Ch.  J.,  delivered  the  opinion  of 
■the  court: 

Appellant  was  a  passenger  on  a  train  ope- 
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rated  by  appellee  on  its  "East  Lake  Dummy 
Line,"  between  East  Lake  and  Birmingham, 
having  boarded  the  train  at  Woodlawn  to 
ride  to  Twenty-Fourth  street,  in  Birming- 
ham. At  the  time  he  paid  his  fare  he  t3d 
the  conductor  he  desired  to  cet  off  at  Twenty- 
Fourth  street,  and  when  ttie  train  was  be- 
tween Twenty-Fifth  and  Twenty-Fourth 
streets,  he  left  his  seat  in  the  rear  car,  and 
went  out  to  the  back  platform;  and  aa 
the  train  slowed  up  for  the  west  cross- 
ing, which  was  the  proper  aide  of  the  street 
on  which  to  stop,  and  after  the  engine  and 
front  car  had  passed  ovtfr  the  crossing,  and 
while  the  rear  car  was  passing  over  it,  at  a 
speed  of  about  three  miles  an  hour,  he  got  on 
the  lower  step  on  the  south  side  of  the  plat- 
form preparatory  to  stepping  off,  when  the 
speed  of  the  train  was  sud&niy  increased, 
and  he  fell  to  the  ground,  sustaining  the  in- 
juries complained  of  and  for  which  he  seeks 
to  recover  m  this  action.  There  are  two  ten- 
dencies of  the  evidence  with  respect  both 
to  the  position  of  the  plaintiff  on  the  step 
and  the  manner  in  which  he  fell  therefrom. 
Plaintiff  testifies  that  he  '"got  down  on  the 
step  with  his  face  to  the  south,  with  hia 
right  hand  hold  of  the  guard,  readv  to  get 
off,"  and  that  while  "in  that  position,  and 
ready  to  get  off,  when  the  car  should  stop, 
the  car,  instead  of  stopping,  jerked  forward 
suddenly,  and  threw  plaintiff  down;**  and 
the  inference  from  this  testimony  is  that 
plaintiff's  position  on  the  step  was*  the  posi- 
tion ordinarily  assumed  by  one  about  to  step 
off  a  car,  with  his  back  to  the  car  and 
his  right  hand  grasping  the  front  g^ard, 
and  that  he  was  not  in  the  act  of  step- 
ping off  when  the  car  suddenly  "jerked 
forward."  One  of  the  inferences  deducible 
from  the  testimony  of  the  only  other  witness 
in  the  case  was  that  plaintiff  was  standing 
on  the  step  with  his  back  to  the  street,  his 
right  hand  grasping  the  rear  guard,  and  his 
left  hand  the  front  guard,  and  that  he  waa  in 
the  act  of  stepping  off  backwards,  when  the 
speed  of  the  car  was  suddenly  increased.  The 
witness  testified:  "Plaintiff  was  standing 
on  the  lower  step  of  the  platform,  and  as 
soon  as  it  started  up  he  stepped  off.  I  could 
not  tell  positively  whether  he  stepped  off  or 
was  jerked  off.  He  was  standing  m  a  posi- 
tion to  step  off,  and  I  could  not  say  he  was 
jerked  off.  He  was  standing  with  his  riffht 
hand  hold  of  the  rear  guard,  and  his  left 
hand  hold  of  the  front  guard,  at  the  time  the 
train  started  up,  and  the  next  instant4ie  was 
off.  When  he  touched  the  ground  he  was  in 
a  falling  position,  and  took  two  or  three 
steps  ana  fell.  As  his  feet  struck  the  ground, 
his  left  hand  became'  disenga^d  from  the 
car."  The  instructions  to  the  jury,  given  at 
the  request  of  the  defendant,  assume  that  the 
conduct  of  the  plaintiff,  as  shown  by  the  above 
statement  of  facts,  constituted  negligence 
per  se,  and  the  correctness  of  this  proposi- 
tion is  the  principal  (question  presented  for 
consideration.  The  trial  court  charged,  up- 
on request  of  the  respective  parties,  that 
each  was  guilty  of  negligence,  and  the  only 
question  left  to  the  jury  was,  therefore, 
whether  the  plaintiff's  negligence  contrib- 
uted proximately  to  his  injury! 
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While  there  are  some  cases  which  hold 
that  the  act  of  a  passenger  in  voluntarily 
leaving  a  car  while  it  is  in  motion  constitutes 
contributory  negligence,  the  better  doctrine, 
and  that  sustained  by  the  great  weight  of  au- 
thority, is  that  such  conduct  on  the  part  of 
the  passenger  is  not  negligence  per  ae.  There 
may  be,  it  is  true,  excentional  circumstances 
attending  the  attempt  thus  to  alight,  such  as 
the  great  speed  of  the  train,  the  age  or  in- 
firmity of  the  passenger,  or  his  being  encum- 
bered with  bundles  or  children,  or  other  facts 
which  render  the  attempt  so  obviously  dan- 
gerous that  the  court  may,  where  the  testi- 
mony is  undi3puted,  declare  as  matter  of 
law  that  the  passenger's  conduct  was  reck- 
less and  negligent.  But  ordinarily  it  is  for 
the  jury  to  ^ay  whether  he  acted  as  a  rea- 
sonably cautious  and  prudent  man  would  act 
under  like  circumstances.  Booth,  Street 
Railways,  §  345;  Beach,  Contrib.  Neg.  1st  ed. 
§  90;  2  Wood,  Railway  Law,  1st  ed.  p.  1129, 
§§  305  et  scq.;  5  Am.  &,  Eng.  Enc.  Law,  2d 
ed.  p.  664;  Bishop,  Noncont.  L.  §  1101;  Ep- 
pendorf  v.  Brooltyn  City  d  N.  R,  Co.  69  N. 
Y.  195,  25  Am.  Rep.  171;  Medler  v.  Atlantic 
Ave.  R.  Co.  36  N.  Y.  S.  R.  89,  Affirmed  in  126 
N.  Y.  669 ;  Morrison  v.  Erie  R.  Co.  56  N.  Y. 
302;  Nichols  v.  Sixth  Ave.  R.  Co.  38  N.  Y. 
131,  97  Am.  Dec.  780;  Washington  d  O.  R. 
Co.  V.  Harmon,  147  U.  S.  571,  37  L.  ed.  284; 
Fleck  V.  Union  R.  Co.  134  Mass.  480;  Doss 
V.  Missouri,  K.  &  T,  R.  Co.  69  Mo.  27,  21  Am. 
Rep.  371;  Schachcrl  v.  8t.  Paul  City  R.  Co. 

42  Minn.  42;  Nance  v.  Carolina  C.  R,  Co,  94 
N.  C.  619;  Boioie  ▼.  Oreenville  Street  R.  Co. 
69  Miss.  196.  This  doctrine  is  not  in  conflict 
with  any  of  the  previous  adjudications  of 
this  court.  In  Iticketts  v.  Birmingham 
Street  R.  Co,  85  Ala.  604,  the  proposition  is 
stated  in  general  terms  that  "stepping  from 
^  moving  car  without  necessity,  when  injury 
is  caus^  thereby,  which  could  have  been 
avoided  by  remaining  on  the  car, — by  the  ex- 
ercise of  ordinary  care, — is  negligence,  which 
II  ill  defeat  a  recovery  because  of  prior  negli- 
gence of  tlie  agents  or  servants  of  the-  com- 
pany." But  in  a  subsequent  case  it  was  said: 
''This  general  observation  had  reference  to  a 
charge  which  instructed  the  jury  that  plain- 
tiff was  not  entitled  to  recover,  if  he  was 
Btundinfif  on  the  steps  in  front  of  the  car, 
with  a  keg  of  lead  in  his  hands,  and  under- 
took to  step  off  while  it  was  in  motion,  and 
such  act  was  not  that  of  an  ordinarily  pru- 
dent man."  Central  R.  d  Bkg.  Co,  v.  Miles, 
88  Ala.  200.  It  was  further  said  in  this  last- 
mentioned  case:  "When  the  material  facts 
are  disputed,  or,  if  clearly  established,  differ- 
ent inferences  may  be  reasonably  drawn 
therefrom,  contributory  negligence  is  a 
question  of  fact,  exclusively  within  the  prov- 
ince of  the  jury.  This  general  rule  is  as  ap- 
pU cable  to  the  act  of  getting  off  a  car  in  mo- 
tion as  to  other  cases,  unless  the  court  is  pre- 
pared to  lay  down  an  inexorable  rule  that 
except  in  the  well-settled  instance  of  leaping 
under  the  impulse  of  alarm,  excited  by  sud- 
den exposure  to  great  peril,  to  alight  from  a 
moving  car  is  negligence  in  law  in  all  cases, 
and  under  any  circumstances."  This  case  ex- 
pressly recognizes  the  doctrine  that  it  is  not 
negligence  in  law  for  a  passenger  to  attempt 
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to  alight  from  a  train  moving  so  slowly  that 
to  alight  therefrom  would  not  appear  dan- 
gerous to  a  man  of  ordinary  prudence,  but 
that  ordinarily  the  question  of  negligence 
vcl  non  should  be  submitted  to  the  jury.  88 
Ala.  263.  And  the  doctrine  was  a^ain  recog- 
nized in  a  still  later  case,  in.  which  it  was 
held  that  a  request  to  charge  the  jury  that 
"it  is  negligence  for  a  person  to  attempt  to 
board  a  moving  train,  and  if  he  be  injured  by 
such  attempt,  he  cannot  recover,"  was  prop- 
erly refused,  the  court  saying:  "We  would 
not  say,  as  a  matter  of  law,  that  it  is  con- 
tributory negligence,  under  all  circum- 
stances and  conditions,  to  attempt  to  board 
a  train,  if  moving."  Birmingham  Electric  R. 
Co,  V.  Clay,  108  Ala.  233.  To  board  a  mov- 
ing car  cannot  be  said  to  be  more  dangerous 
than  to  alight  from  one. 

There  were  no  exceptional  circumstances 
attendant  upon  appellant's  attempt  to  alight 
from  the  car,  or  upon  his  taking  a  position 
on  the  step  preparatory  to  alighting,  that 
rendered  his  conduct  so  obviously  dangerous 
as  to  justify  the  court  in  declaring  it  neg- 
ligent as  matter  of  law,  and  withdrawing 
from  the  jury  the  issue  of  negligence  on  the 
part  of  the  plaintiff.  He  had  notified  the  con- 
ductor that  he  desired  to  get  off  at  Twenty- 
Fourth  street,  and,  when  the  train  slowed 
up  on  approaching  the  crossing  he  had  a 
right  to  assume  that  it  was  being  slowed  up 
for  the  purpose  of  enabling  him  to  get  on, 
and  that  its  speed  would  be  gradually  less- 
ened until  it  stopped  at  the  crossing,  rather 
than  increased  with  a  sudden  jerk.  He  as- 
sumed, of  course,  the  risk  of  the  ordinary 
movement  of  the  train  slowing  up  at  a  street 
crossing  to  let  off  a  passenger,  out  not  the 
lisk  of  a  sudden  negligent  movement  at  the 
very  place  where,  and  moment  when,  it 
should  have  stopped,  and  where,  in  view  of 
the  commonly-known  custom  of  passengers 
on  street  cars,  permitted,  if  not  actually  en- 
couraged, by  the  companies,  those  in  charge 
of  the  train,  after  having  been  notified  to 
stop,  should  have  known  of  the  position  of 
plaintiff.  As  was  said  in  Washington  d  O, 
R.  Co.  V.  Harmon,  147  U.  S.  671,  37  L.  ed. 
284:  "It  may  be  said  that  he  placed  him- 
self where  he  was  in  risk  of  falling  off,  but 
that  was  a  risk  he  could  not  have  anticipated 
as  a  result  of  a  sudden  start  before  he  had 
got  off,  because  he  had  a  right  to  assume 
that  the  car  would  actually  stop  to  allow 
him  to  get  off,  and  if  it  had,  as  it  should 
have  done,  ...  no  accident  would  have 
happened."  So  far  as  anything  in  the  record 
inaicates  to  the  contrary,  plaintiff  was  an 
active,  vigorous  man,  in  full  possession  of 
his  faculties,  and  unencumbered  in  any  man- 
ner, and,  under  one  tendency  of  the  evidence, 
his  position  on  the  step  was  that  ordinarily 
assumed  by  one  about  to  step  from  a  car, 
and  he  exercised  ordinary  diligence  and  care 
while  in  tliat  position,  and  the  speed  of  the 
car  was  at  the  rate  of  3  miles  an  hour  or 
less.  Thousands  of  ordinarily  prudent  and 
cautious  men,  under  like  circumstances,  act 
in  the  manner  in  which,  as  the  jury  might 
Yk&Ve  inferred  from  the  evidence,  plaintiff 
acted.  Whether  or  not  plaintiff  was  guilty 
of  negligence  in  thus  acting  was  therefore  a 
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question  that  should  have  been  submitted  to 
the  jury.  As  was  said  in  Central  R,  d  Bkg. 
Co.  V.  Miles,  88  Ala.  2C0,  if  it  was  not  negli- 
gence to  attempt  to  alight  under  the  circum- 
8ta.nces,  it  was  not  negligence  to  take,  with 
ordinary  care,  a  position  on  the  step  prepar- 
atory to  alighting. 

It  results  from  what  has  been  said  that 
charges  1,  4,  5,  and  7,  given  at  the  request 
of  the  defendant,  were  improperly  given, 
and  should  have  been  refused.  Charges  3 
and  6  are  predicated  on  the  hypothesis  that 
plaintiff  attempted  to  leave  the  car  in  a  n^- 
ligent  manner,  and  were  properly  ^iven,  be- 
cause, as  we  have  seen,  the  jury  might  have 
inferred  from  the  testimony  of  Peacock  that 
plaintiff  attempted  to  step  from  the  car 
backwards,  and  found  that  such  attempt  was 
negligence,  and  contributed  proximately  to 
his  injuries.  Charge  1,  requested  by  plain- 
tiff and  refused,  is  in  conformity  with  the 
law  applicable  to  the  facts  in  the  case  as  de- 
clared above,  and  should  have  been  ^iven. 
Charge  2,  requested  by  plaintiff,  predicates 
his  right  to  recover  upon  the  hypothesis  that 
"the  sole  cause  of  the  plaintiff's  injury  was 
a  sudden  jerk  of  the  train,"  and  that  he  act- 
ed in  attempting  to  alight  as  an  ordinarily 
prudent  man  would  have  acted.  The  negli- 
gence of  plaintiff,  in  order  to  bar  recovery, 
must  not  only  have  amounted  to  a  want  of 
ordinary  care^  but  must  also  have  co-operat- 


ed with  the  negligent  act  of  defendant  to 
cause  the  injury  complained  of.  It  is  mani- 
fest that,  if  the  sudden  jerking  of  the  train 
was  the  sole  cause  of  the  injury,  there  waa 
no  causal  connection  between  the  plaintiff's 
act  and  the  injury,  and  therefore  no  contrib- 
utory negligence  on  his  part. 

The  evidence  as  presented  In  the  record 
does  not  show  that,  at  the  time  of  the  in- 
jury, tliere  was  in  this  particular  car  any 
placards  forbidding  passengers  to  ride  on  the 
platfortn.  The  testimony  is,  "There  were 
placards  nailed  up  in  defendant's  cars  and 
over  the  iilatforms  of  its  cars,'*  etc.,  which 
is  not  equivalent  to  proof  tliat  such  placards 
were  in  this  particular  car  at  this  particu- 
lar time. 

The  testimony  offered  by  plaintiff  as  to 
"the  custom  and  practice  of  passengers  to 
resort  to,  and  ride  on,  the  platforms  of  de- 
fendant's dummy  cars,  to  smoke,"  was,  we 
think,  properly  excluded.  It  was  not  con- 
tended that  plaintiff  was  riding  on  the  plat- 
form when  injured,  but  that  he  was  on  the 
step,  for  the  purpose  of  alighting,  and  the 
evidence  shows  that  he  was  not  riding  on 
the  platform,  within  the  meaning  of  the  de- 
fendant's regulations,  but  was  merely  using 
it  as  a  means  of  egress.  Central  R,  d  Bkg. 
Co.  V.  Miles,  88  Ala.  26.3. 

Reversed  and  remanded. 
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John  H.  GRAHAM,  Respt., 


V. 


E.  McNeill,  Receiver  of  the  Oregon  Rail- 
road &  Navigation  Company,  Appt. 


( 


Wash. 


) 


1.  The  failure  of  a  railroad  company 
to  foriilMli  accommodation  a  for  its  pas- 
sengera  on  a  train,  so  that  a  large  number  of 
them  are  compelled  to  stand  in  the  aisles  and 
npon  the  platforms  of  the  cars,  constitutes 
negligence. 

9*  A  paasenfrer  la  not  grnllty  of  nearlt- 
Kence  In  standlnff  on  the  platform  of 
a  car  when  there  are  no  vabant  seats  in  the 
car  and  the  platform  is  the  most  comfortable 
and  convenient  place  for  him  to  occupy  on 
the  trip. 

8.  Mere  standtnir  place  on  the  iniitde 
of  a  car  is  not  ordinarily  such  proper  accom- 
modation for  a  passenger  as  will  make  it 
negligence  for  him  to  stand  on  the  car  plat- 
form. 

4.  The  rale  of  a  railroad  company  that 
pnMNenirerM  mnnt  not  stand  on  plat- 
forms is  waived  by  receiving  passengers  for 
whom  it  fails  to  provide  suitable  accommoda- 
tions inside  its  coaches. 

5.  The  qnestlon  of  the  neirllsrence  of  a 
carrier  and  the  contributory  negligence  of 
a  passenger  who  is  Injured  while  riding  on  a 
car  platform  is  for  the  Jury. 

(January  6,  1890.) 

Note. — For  negligence  in  riding  on  platform 
of  a  railroad  car,  see  also  Mitchell  v.  Southern 
P.  R.  Co.  (Cal.)  11  L.  R.  A.  130.  and  note; 
43  L.  R.  A. 


APPEAL  by  defendant  from  a  jiidp:ment 
of  the  Superior  Court  for  Whitman 
County  in  favor  of  plaintiff  in  an  a<*tion 
brought  to  recover  damages  for  personal  in- 
juries alleg^ed  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cotton,  Te^l,  A  Minor,  for  ap- 
pellant : 

It  is  negligence  per  se  for  a  passenger  to 
stand  on  the  platform  of  a  .steam  railway 
car  while  it  is  in  motion. 

Bailey  v.  Tacoma  Traction  Co.  16  Wash. 
48;  Thirteenth  d  F.  Street  Pass.  R.  Co.  v. 
Boudrou,  02  Pa.  475,  37  Am.  Rep.  707 :  Cam- 
den d  A,  R.  Co,  V.  Uoosey,  99  Pa.  492,  44 
Am.  Rep.  120. 

x\n  overcrowded  condition  of  the  cars  pre- 
venting the  passenger  from  obtaining  a  seat 
therein  does  not  justify  him  taking  a  posi- 
tion of  known  danger  upon  the  platform. 

Saunders  v.  Chicago  d  N.  W.  R.  Co.  6  S.  D. 
40;  Etson  v.  Ft.  Wayne  d  B.  I.  R.  Co.  110 
Mich.  494;  Bemisa  v.  New  Orleans  Ct(y 
d  Lake  R.  Co.  47  La.  Am.  1671;  St.  Louis  8. 
W.  R.  Co.  V.  Rice,  9  Tex.  Civ.  App.  609; 
Waterhury  v.  New  York  C.  d  H.  R.  R.  Co. 
17  Fed.  Rep.  685;  Texas  d  P.  R.  Co.  v.  Boyd, 
6  Tex.  Civ.  App.  205;  Hickey  v.  Boston  d 
L.  R.  Co.  14  Allen,  431 ;  Aufdenler^  v.  St. 
Louis,  I.  M.  d  S.  R.  Co.  132  Mo.  565;  Hutch- 
inson. Carr.  2d  ed.  §  665 ;  2  Wood,  Railroads, 
§§  303,  304;  Higgins  v.  Hannibal  d  St,  J.  R. 

also  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Money- 
hun  (Ind.)  84  L.  R.  A.  141:  and  Watkins  v. 
Birmingham  R.  &  Electric  Co.  (Ala.)  ante,  297. 
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€o.  36  Mo.  418;  Tulcy  v.  Chicago^  B.  d  Q.  R. 
Co,  41  Mo.  App.  432;  Worthingion  v.  Cen- 
tral Vermont  R,  Co.  64  Vt.  107,  15  L.  R.  A. 
326:  Goodicin  v.  Bostoti  d  M.  R.  Co.  84  Me. 
203;  Clevelandy  C.  C.  d  8t.  L.  R.  Co.  v. 
Moneyhun,  146  Ind.  147,  34  L.  R.  A.  141; 
Camden  d  A.  R.  Co.  v.  Hoosey,  99  Pa.  492, 
44  Am.  Rep.  120;  Jackson  v.  Crilly^  16  Colo. 
103;  Penwtylvania  R.  Co,  v.  Langdon,  92  Pa. 
21. 

Where  the  plaintiff  in  an  action  for  per- 
sonal damages  is  guilty  of  contributory  negli- 
gence he  cannot  recover,  and  where  the  tes- 
timony is  not  sufficient  to  sustain  a  verdict 
it  is  the  duty  of  the  court  to  grant  a  nonsuit. 

Bailey  V.  Tacomu  Traction  Co.  16  Wash.  60. 

Mr.  Bf«  O.  Reed,  for  respondent: 

Generally  it  is  only  in  rare  cases  that  the 
court  is  justified  in  withdrawing  the  ques- 
tion of  contributory  negligence  from  the  jury. 

McQuillan  v.  Seattle,  10  Wash.  465. 

It  is  the  duty  of  a  railroad  company  to 
furnish  each  passenger  with  a  seat;  and  if 
it  fails  to  do  so,  and  the  passenger  is  re- 
quired to  stand  up,  it  is  liable  for  any  in- 
jui'y  sustained  by  him  in  consequence  there- 
of, so  long  as  he  is,  himself,  in  the  exercise 
oi  due  care. 

2  Wood,  Railroads.  §  309. 

It  is  not  negligent  per  se  for  a  passenger 
to  ride  upon  the  platform  of  a  railway  car; 
nor  is  it  negligence  to  stand  upon  the  plat- 
foim  of  a  car  in  motion  when  there  are  no 
vacant  seats  inside. 

Beach,  Contrib.  Neg.  2d  ed.  §  149;  Hutch- 
inson, Carr.  S  652;  Chicago  d  A.  R.  Co.  v. 
Fisher,  141  111.  614;  Marquette  v.  Chicago 
d  S,  W.  R.  Co.  33  Iowa,  564 ;  Choate  v.  Mis- 
souri  P.  R.  Co.  67  Mo.  App.  105 ;  Cotcheti  v. 
Savannah  d  T.  R.  Co.  84  Ga.  687;  2  Redf. 
Railways.  5th  ed.  257 ;  Zemp  v.  Wilmington 
d  M.  R.  Co.  9  Rich.  L.  84,  64  Am.  Dec.  765; 
Dickinson  v.  Port  Huron  d  \.  W.  R.  Co.  63 
Mich.  44;  Willis  v.  Long  Island  R.  Co.  34 
N.  Y.  070;  Nolan  v.  Brooklyn  City  d  N.  R. 
Co,  87  N.  Y.  67,  41  Am.  Rep.  345;  Werle  v. 
Long  Island  R.  Co,  98  N.  Y.  650. 

If  the  trainmen  considered  it  a  dangerous 
place,  it  was  their  duty  to  have  warned  them 
of  their  danger,  and  if  they  failed  so  to  do, 
the  company  is  not  absolved  from  liability. 

Kentucky  C.  R.  Co.  v.  Thomas,  79  Ky. 
160,  42  Am.  Rep.  208:  Zemp  v.  Wilmington 
d  M.  R.  Co.  9  Rich.  L.  84,  64  Am.  Dec.  765: 
Dickinson  v.  Port  Huron  d  N.  W,  R.  Co.  53 
Mioh.  44;  Louismlle,  N.  O.  d  T.  R.  Co.  v. 
Patterson,  69  Miss.  421,  22  L.  R.  A.  259. 

ReaTls,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  a  pass- 
enger on  a  railway  train  operated  by  de- 
fendant. The  complaint  alleges  that  on 
the  7th  of  October,  1896,  at  the  town  of 
-Oakei^dale,  plaintiff  purchased  from  an  agent 
of  defendant  an  excursion  ticket  which  en- 
titled plaintiff  to  be  transported  as  a  pas- 
fienger  from  Oakesdale,  in  the  state  of 
Washington,  to  the  city  of  Spokane  and  re- 
turn, on  or  before  the  9th  day  of  October, 
1895;  that  plaintiff  was  transported  accord- 
ing to  the  terms  of  the  ticket  to  Spokane, 
43  L.  R.  A. 


and  on  the  9th  of  October,  1895,  while  re- 
turning home,  at  the  instance  and  request 
of  defendant,  and  pursuant  to  the  terms  of 
the  ticket,  plaintiff  entered  one  of  the 
coaches  of  defendant's  train  carrying  pas- 
sengers from  Spokane  to  Oakesdale,  and  by 
reason  of  the  very  crowded  condition  of  the 
cars  was  unable  to  obtain  a  seat  or  room  in 
any  one  of  defendant's  coaches,  and  was 
compelled  to  ride,  and  did  ride,  upon  the 
platform  of  one  of  the  cars  of  the  train,  and 
while  so  riding  the  conductor  permitted, 
compelled,  and  allowed  the  plaintiff  to  oc- 
cupy such  position  upon  the  platform  with- 
out objection  or  prot^t,  well  knowing  at  the 
time  the  overcrowded  condition  of  each  and 
every  one  of  the  coaches  in  said  train,  and 
while  the  plaintiff  was  standing  as  afore- 
said on  the  platform,  by  reason  of  the  negli- 
gent, irregular,  improper,  overcrowded,  over- 
loaded, and  careless  manner  in  which  the 
said  train  was  being  run  by  the  defendant, 
and  the  dangerous  position  which  the  plain- 
tiff was  forced  to  occupy  by  reason  of  the 
overcrowded  condition  of  the  cars,  he  was, 
by  a  sudden  careless  and  unnecessary  lurch 
of  the  train,  caused  by  the  carelessness  of 
the  defendant,  its  servants  and  employees, 
in  the  management  and  operation  of  said 
train,  thrown  from  the  platform  to  the 
ground  in  a  violent  manner,  and  sustained 
serious  injuries.  The  answer  denies  all  of 
the  allegations  of  negligence  and  damage 
contained  in  the  complaint,  and  sets  up  an 
affirmative  defense,  and,  in  substance,  states 
contributory  negligence,  by  allegations  that 
the  plaintiff  was  drinking  when  he  left  Spo- 
kane, and  continued  to  drink,  and  was  so  far 
under  the  influence  of  liquor  as  to  be  in- 
toxicated, and  that  such  intoxication  was 
not  known  to  the  defendant;  that,  after  the 
train  left,  the  plaintiff  was  standing  upon 
the  platform,  in  a  position  where,  if  he  nad 
exercised  care  in  preserving  his  balance,  he 
would  not  have  been  injured;  that  while  so 
standing  on  the  platform  the  plaintiff's  hat 
waj«  blown  off  by  the  wind,  and  the  plain- 
tiff negligently  and  carelessly  released  his 
hold  upon  the  railing  of  the  car,  and  with 
his  right  hand  undertook  to  catch  his  hat, 
and  in  so  doing  lost  his  balance,  fell  from  the 
platform  to  the  ground  and  was  thereby  in- 
jured, and  that  the  plaintiff  was  not  thrown 
from  the  platform  by  a  careless  or  unneces- 
sary, or  any,  lurch  of  the  train;  that  while 
so  standing  and  exercising  care  the  plaintiff 
was  in  a  safe  position,  where  he  could  not 
have  received  the  injuries  complained  of. 
The  answer  also  affirmatively  contains  the 
following  allegation:  That  the  fact  that  the 
plaintiff  was  occupying  the  platform  was  not 
known  to  any  of  the  defendant's  agents 
or  servants,  and  that  the  position  occu- 
pied by  the  plaintiff  upon  the  platform  was 
not  dangerous  to  any  person  occupying  the 
same  and  exercising  reasonable  care  and  pru- 
dence. The  plaintiff's  reply  merely  denies 
each  an'd  every  allegation  of  new  matter  con- 
tained in  the  separate  defense  of  the  answer. 
Evidence  was  submitted  by  both  parties  up- 
on the  issue  of  contributory  negligence  ten- 
dered by  the  defendant, — upon  the  part  of 
plaintiff,  that  he    exercised  due  care  while 
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standing  on  the  platform ;  and  by  defendant, 
some  evidence  tendine  to  show  that  plam- 
tiil  attempted  to  eaten  his  falling  hat,  and 
thereby  fell.  No  evidence  was  directly  in- 
troduced as  to  whether  the  platform,  under 
the  circumstances,  was  in  itself  a  dangerous 
place,  or  otherwise.  The  evidenceshow^  that 
an  excursion  train  was  advertised,  and  pas- 
sengers invited  to  procure  tickets  therefor 
from  Oakefldale  to  Spokane,  to  visit  the  fruit 
fair  in  the  latter  city;  and  the  advertisement 
also  requested  the  passengers  to  notify  the  a- 
gent,  80  that  necessary  equipments  could  be 
ordered.  A  large  number  of  passengei'S  were 
carried  to  Spokane  between  Monday,  the  7th, 
and  the  9th  of  October.  On  the  9th  the 
railroad  company  carried  a  crowd  of  people 
home  on  twelve  coaches,  drawn  by  one  en- 
gine. The  evidence  tends  to  show  that  all 
the  seats  were  occupied,  and  that  the  aisles 
were  very  much  crowded,  in  the  respective 
coaches,  and  that  people  w^ere  riding  on  all 
the  platforms  of  the  train.  The  plaintiff 
got  on  the  train  at  Spokane  on  the  Uth,  and 
passed  through  six  crowded  coaches,  looking 
for  a  seat.  The  aisles  were  crowded  with 
people  standing  along  between  the  seats  and 
leaning  over  upon  them.  The  plaintiff  then 
took  a  position  on  the  platform  at  the  rear 
end  of  the  coach,  where  he  stood.  There 
were  six  other  passengers  standing  between 
the  two  coaches,  one  or  two  of  them  being 
ladies;  and  there  were  ladies  generally,  as 
well  as  men,  carried  on  a  number  of  the  plat- 
forms of  the  coaches.  The  conductor  took 
up  the  ticket  of  plaintiff  while  he  was  stand- 
ing upon  the  platform,  and  said  nothing 
about  the  position  which  plaintiff  or  anyone 
else  occupied  on  the  platform.  While  the 
train  was  going  at  considerable  speed,  asd 
on  rather  an  incline,  use  of  the  air  brake 
caused  the  coach  on  the  platform  of  which 
plaintiff  was  standing  to  jolt  or  lurch,  and 
plaintiff  was  thrown  from  the  train  and  in- 
jured. After  the  introduction  of  testimony 
on  the  part  of  the  plaintiff  had  been  con- 
cluded, defendant  moved  for  a  nonsuit, 
which  was  overruled;  and  thereafter,  at  the 
conclusion  of  the  case,  defendant  asked  for 
an  instruction  for  a  verdict  for  itself,  which 
was  refused.  A  verdict  was  returned  Ich* 
plaintiff,  and  judgment  entered  thereon. 

A  number  of  objections  were  taken  to  the 
instructions  of  the  court  by  the  counsel  for 
the  defendant,  and  also  objections  to  refusal 
by  the  court  to  give  instructions  tendered 
by  counsel  for  defendant.  Instructions 
which  are  deemed  material  here  were  given 
as  follows:  "Now,  gentlemen  of  tne  jury, 
if  you  find  from  the  evidence  in  this  case 
that  the  plaintiff  was  a  passenger  upon  this 
train  at  the  time  alleged,  and  that  he  fell  or 
was  thrown  from  the  train  or  from  the  plat- 
form— as  alleged  in  both  the  complaint  and 
answer,  I  believe— of  one  of  the  coaches,  it 
is  for  you  to  determine  from  the  evidence 
in  this  case,  first,  as  to  whether  or  not  the 
plaintiff  was  on  that  platform  from  his  own 
choice,  or  whether  or  not  the  cars  of  the 
defendant  upon  that  occasion  were  crowded 
in  such  a  condition  that  it  necessitated  him 
to  take  up  a  position  upon  the  platform  in 
question  in  order  to  riae  from  Spokane  to 
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Tekoa."  **Now,  you  are  further  instructed 
by  the  court  that  if  you  find  from  the  evi* 
dence  in  this  case  that  there  was  no  room  in- 
side of  the  cars  for  the  plaintiff  to  either 
sit  or  stand,  or  that  there  was  any  other 
reason  justifying  the  plaintiff  in  remain ing- 
upon  the  platform,  I  charge  you  that  it  was,, 
even  imder  such  circumstances,  necessary 
for  the  plaintiff,  while  he  was  standing  up- 
on the  platform,  to  take  reasonable  precau- 
tion to  prevent  being  thrown  from  the  train^ 
by  the  motion  thereof,  from  where  he  was: 
and  if  you  find  from  the  evidence  that  the- 
plaintiff  failed  to  take  such  precaution,  and 
by  reason  of  such  failure  was  thrown  from 
the  train,  by  the  motion  thereof,  which  eould 
reasonably  be  expected  when  running,  then 
I  charge  you  that  the  plaintiff  cannot  recov- 
er, and  you  must  find  for  the  defendant." 
"The  jury  are  further  instructed  that  it  is 
the  duty  and  obligation  of  a  common  car- 
rier of  passengers  for  hire  to  furnish  pas- 
sengers with  seats  for  their  accommodation ; 
and,  if  you  find  from  the  testimony  in  this 
case  that  the  defendant  in  this  case  received 
the  plaintiff  as  a  passenger,  the  plaintiff 
thereby  became  entitled  to  a  seat  in  one  of 
the  cars  of  the  defendant's  train,  and  it  is 
not  the  duty  of  the  plaintiff  to  go  from  car 
to  car  while  the  train  is  in  motion  to  find 
a  seat;  and  if  the  defendant  received  the 
plaintiff  as  a  passenger,  and  failed  to  fur- 
nish plaintiff  with  a  seat,  then  the  court  in- 
structs you  that  it  was  not  negligence  for 
the  plaintiff  to  take  a  position  upon  the 
plattorm  of  one  of  the  defendant's  cars,  pro- 
vided that  said  position  was  one  where  a  per- 
son exercising  ordinary  care  and  prudence- 
would  be  safe  from  injury  if  the  train  of  the 
defendant  were  run  in  a  careful  manner. 
The  jury  are  further  instructed  that  if  you 
find  from  the  evidence  in  this  case  that  the 
defendant  failed  to  furnish  accommodations 
for  the  passengers  on  the  train  mentioned, 
so  that  a  large  number  of  passengers  upon 
that  train  were  compelled  to  stand  in  the 
aisles  and  upon  the  platforms  of  those  cars, 
then  you  must  find  that  the  defendant  wa» 
guilty  of  negligence;  and,  if  you  find  that 
the  defendant  was  guilty  of  negligence,  you* 
cannot  find  that  the  defendant  is  liable  ts> 
the  plaintiff  in  this  action,  unless  you  find 
the  plaintiff  himself  was  free  from  negli- 
gence upon  his  part."  **The  jury  are  in- 
structed that,  if  there  were  no  vacant  seats 
in  the  car  of  defendant,  the  plaintiff  is  not 
chargeable  with  negligence  in  standine  on* 
the  platform  of  the  car  of  the  defendant, 
providing  that  vou  find  that  was  the  mont 
comfortable  and  convenient  place  for  the- 
plaintiff  to  occupy  on  the  trip ;  and  the  de- 
fendant is  not  absolved  from  liability  lor 
injury  to  a  passenger  while  riding  on  the- 
platform  of  a  car,  unless  the  defendant  pro- 
vided room  inside  of  the  car  for  the  proper 
accommodation  of  the  passengers,  and  that 
a  mere  space  on  the  inside,  in  which  to  stand 
between  the  seats,  is  net  ordinarily  such 

? roper  accommodatioir.  If  the  jury  find' 
rom  the  evidence  in  this  case  that  there- 
were  in  fact  no  vacant  seats  in  the  car  of 
the  defendant,  it  is  for  you  to  determine 
whether  it  was  negligence  on  the  part  of  the- 
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plaintiff  to  stand  on  the  platfonn,  even  if 
there  was  room  to  stand  in  the  inner  gang- 
way. And  you  are  further  instructed  that 
in  no  case  can  you  find  for  the  plaintiff,  un- 
less you  find  that  the  defendant  was  guilty 
of  some  negligence,  by  himself  or  some  of 
his  agents  or  servants."  ''If  the  defendant 
was  guilty  of  negligence  in  furnishing  seats 
for  the  passengers,  including  the  plaintiff, 
but  the  plaintiff,  through  his  own  careless- 
ness and  negligence,  caused  the  injury,  then 
you  should  find  for  the  defendant. '  The 
court,  at  the  request  of  defendant,  gave  the 
following  instruction:  "If  you  find  from 
the  evidence  that  there  was  no  room  inside 
the  car  for  the  plaintiff  to  either  sit  or 
stand,  or  that  there  was  any  other  reason 
[to]  justify  the  plaintiff  in  remaining  upon 
the  platform,  I  charge  you  that  it  was,  even 
under  such  circumstances,  necessary  for  the 
plaintiff,  while  he  was  stahding  upon  the 
platform,  to  take  reasonable  precaution  to 
prevent  from  being  thrown  from  the  train, 
by  the  motion  thereof,  while  running ;  and  if 
you  find  from  the  evidence  that  the  plaintiff 
failed  to  take  such  precaution,  and  by  reason 
of  such  failure  was  thrown  from  the  train, 
by  the  motion  thereof,  reasonably  to  be  ex- 
pected when  running,  then  I  charge  you  that 
the  plaintiff  cannot  recover,  and  you  must 
find  for  the  defendant." 

The  testimony  discloses  that  notices  were 
posted  on  the  coaches  of  defendant's  train 
that  passengers  must  not  stand  on  the  plat- 
form, and  that  passengers  were  not  allowed 
to  go  upon  the  platform  of  the  car  while  the 
train  was  in  motion.  It  will  be  observed 
that  the  complaint  charged  that,  while  the 
plaintiff  was  standing  on  the  platform,  by 
reason  of  the  careless  manner  m  which  the 
train  was  being  run,  and  the  dangerous  posi- 
tion which  the  plaintiff  was  forced  to  occupy 
by  reason  of  the  overcrowded  condition  of 
the  cars,  he  was,  by  a  sudden,  careless,  and 
unnecessary  lurch  of  the  train,  caused  by 
carelessness  of  the  defendant  in  the  opera- 
tion of  the  train,  thrown  from  the  platform 
to  the  ground  in  a  violent  manner.  And  the 
answer,  after  denying  the  negligent  acts 
charged  in  the  complaint,  alleges  that  the 
position  occupied  by  plaintiff  upon  the  plat- 
form was  not  dangerous  to  any  person  oc- 
cupying the  same  and  exercising  reasonable 
care  and  prudence,  and  that  plaintiff  was 
standing  upon  the  platform  ifi  a  position 
where,  if  he  had  exercised  care  in  preserv- 
ing his  balance  he  would  not  have  been  in- 
jured. An  inspection  of  the  record  at  the 
trial  indicates  that  the  theory  upon  which 
the  defense  was*  conducted  was  that  the 
plaintiff  contributed  to  the  falling  from  the 
train  by  his  own  carelessness  in  balancing 
and  standing  upon  the  platform.  The  ques- 
tion of  the  occupation  of  the  platform  by 
plaintiff  in  itseli  being  dangerous  was  not 
particularly  brought  to  the  attention  of  the 
co^rt   or  jury    until    instructions  were  re- 

gueeted.  It  was  insisted  by  the  defendant, 
owever,  during  the  trial,  that  it  was  not 
negligence  contributory  to  the  accident,  on 
the  part  of  the  defendant,  to  fail  to  have  the 
necessary  cars  and  provide  the  necessary  ac- 
commodationB  for  ita  passengers  returning 
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from  Spokane  on  the  0th  of  October.  Ck>iin-^ 
sel  for  defendant  now  urge  that  it  is  prima 
facie  negligence,  or  negligence  per  ae,  as  a 
matter  of  law,  for  a  passenger  to  stand  upon* 
the  platform  of  a  railway  train  in  motion, 
and  that,  where  such  position  is  plainly  the 
cause  of  the  passenger's  injury,  he  is  guilty 
of  negligence,  as  a  matter  of  law,  and  that, 
where  such  position  is  not  plainly  the  cause 
of  the  injury,  the  question  of  contributory 
negligence  should  be  left  to  the  jury  as  a 
fad^  And  the  familiar  rule  is  stated  that 
every  man  in  the  possession  of  his  faculties 
is  responsible  for  the  consequences  reason- 
ably to  be  anticipated  from  his  own  acts, 
and  it  is  contended  that  reasonably  prudent 
men  do  not,  under  ordinary  circumstances, 
stand  upon  the  platforms  of  trains  in  mo- 
tion, and,  when  the  passenger  is  thrown  from 
the  platform  by  some  sudden  lurch  or  jerk, 
then  his  standing  upon  the  platform  is 
plainly  the  cause  of  his  injury;  and  many 
cases  are  cited  by  counsel,  some  of  which 
sustain  their  contention,  but  some  of  which 
arc  upon  facts  essentially  different  from 
those  in  the  case  at  bar.  For  illustration, 
in  the  case  of  Cleveland,  O.  O.  d  8t.  L.  R.  Co. 
V.  Maneyhun,  146  Ind.  147,  34  L.  R.  A.  141, 
the  plaintiff  went  out,  not  upon  the  plat- 
form, but  upon  the  lower  steps  of  the  plat- 
form, and  leaned  over,  and  by  a  lurch  of  the 
train  was  thrown  therefrom.  A  number  of 
cases  are  also  cited  upon  the  presumptioii 
of  negligence  from  the  happening  of  the  ac- 
cident, and  the  presumptions  arising  tliere- 
fvom,  and  also  other  cases  where  proper  ac- 
commodations were  provided  for  the  passen- 
ger inside  the  coach,  and  he  left  and  went 
out.,  and  stood  on  the  platforip.  Kut  none 
of  the  cases  examined  are  exactly  in  point 
with  the  facts  under  consideration  here.  In 
Ifuichinson,  Carr.  2d  ed.  §  662,  it  is  stated: 
"Whether  standing  upon  the  platform  of  a 
railway  car  voluntarily,  and  without  any 
necessity  for  so  doing,  would  be  evidence  of 
.the  want  of  such  due  and  reasonable  care 
on  the  part  of  the  passens^er  as  would  exon- 
erate the  company  from  liability  in  case  iif 
an  accident  resulting  in  his  injury,  would, 
of  course,  depend  upon  all  the  circum<itances, 
and  would  be  the  proper  subject  of  inquiry 
by  a  jury."  See  Willis  v.  Long  Island  R, 
Co.  34  N.  Y.  670;  Werle  v.  Long  Island  R. 
Co.  98  N.  Y.  650;  Oraham  ▼.  Manhattan 
R.Co,  149N.Y.336;  Wertwnv.  Afanfcaftan/J. 
Co,  113  N.  Y.  669.  Beach,  Contrib.  Neg.  2d 
ed.  §  149,  says:  "It  is  not  neffligence  per  se 
for  a  passenger  to  ride  upon  the  platform  of 
a  railway  car;  nor  is  it  negligence  to  stand 
upon  the  platform  of  cars  in  motion  when 
there  are  no  vacant  seats  inside  the  car." 
In  Willis  V.  Long  Island  R.  Co.  34  N.  Y. 
670,  it  was  said:  "There  is  no  rule  of  the 
common  law  which  makes  it  the  duty  of  the 
passenger  to  the  carrier  to  select  a  position 
m  the  vehicle  least  exposed  to  tlanger 
through  the  wrongful  act  of  the  proprietor. 
A  seat  on  the  outside  of  a  stage  coach  may 
be  more  hazardous  than  an  inside  seat  if 
the  driver  negligently  overturns  it  on  a 
pavement  or  a  hillside;  but  the  selection  of 
that  position  is  neither  negligence  per  se, 
nor  tributary,  in  a  legal   sense,   to  the  in- 
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jury."  Mr.  Justice  Miller,  in  Marquette  v. 
Chicago  d  N.  W.  It,  Co,  33  Iowa,  664,  said: 
"It  is  not,  at  common  law,  necessarily  neg- 
ligence in  a  passenger  to  ride  on  the  plat- 
form of  a  car.  Meesel  v.  Lynn  d  B.  R.  Co. 
8  Allen,  234.  It  certainly  is  not  improper 
for  him  to  do  so,  if  he  cannot  get  -i  seat  in- 
side. Shearm.  &  Redf.  Neg.  §  284.  Nor  is 
it  negligence  in  passengers,  unable  to  find 
seats  in  a  car,  to  pass  into  another,  by  di- 
rection of  the  conductor,  while  the  train  is 
in  motion.  Mclntyre  v.  2Vet<?  York  C,  R. 
Co.  43  Barb.  632.  For  while"  moving  from 
one  car  to  another,  without  cause,  while  a 
train  is  in  motion,  may  be  negligence,  yet,  if 
a  passenger  does  so  in  obedience  to  a  direc- 
tion or  request  of  the  oMcer  in  charge  of  the 
train,  the  act  may  be  deemed  consistent  with 
proper  care,  since  passengers  have  a  right 
to  rely  on  the  judgment  of  the  officers  of 
the  train  in  respect  to  such  matters,  and  are 
bound  to  obey  the  reasonable  directions  of 
such  officers.  Shearm.  &  Redf.  Neg.  §  286. 
In  judging  of  what  is  negligence  in  a  partic- 
ular case,  regard  is  to  be  had  to  the  growth 
of  science  and  the  improvement  of  the  arts 
which  take  place  from  time  to  time;  for 
many  acts  or  omissions  which  are  now  evi- 
dence of  gross  negligence  were  but  a  few 
years  ago  consistent  with  great  care  and 
skill,  and,  on  the  other  hand,  many  things, 
which  a  few  years  since  would  have  been  con- 
sidered negligence,  are  now  consistent  with 
proper  cafe  and  skill.  Shearm.  &  Redf. 
Keg.  §  7.  And  especially  is  this  true  in  re- 
spect to  railroad  carriages,  which  within  a 
few  years  have  been  transformed  from  crude 
and  clumsy  cars  into  magnificent  traveling 
palaces,  supplied  in  many  ca^es  with  the 
comforts,  conveniences,  and  even  luxuries  of 
elegant  dwellings,  in  which  the  public  may 
travel  at  a  speed  and  with  a  degree  of  safety 
which  thirty  years  ago  would  nave  been  in 
the  highest  degree  perilous  to  life  and  limb. 
And  within  a  very  short  period  there  have 
been  such  wonderful  improvements  in  the 
platforms  and  couplings  of  railway  passen- 
ger coaehes  as  that  passengers  may,  with 
comparative  safety,  pass  from  the  other  cars 
of  a  train  to  the  sleeping  and  dining  coaches, 
on  some  of  the  fastest  trains  of  this  coun- 
try, while  in  motion.  Daily,  ladies,  with 
and  without  gentlemen,  by  hundreds,  pass 
from  car  to  car,  and  especially  to  sleeping 
and  dining  coaches,  while  the  train  is  mov- 
ing at  a  rate  of  speed  much  above  20  miles 
an  hour,  and  yet  accidents  from  this  practice 
seldom  occur.  It  cannot  be  true,  therefore, 
as  a  matter  of  fact,  that  to  pass  from  one  car 
to  another  while  the  train  is  in  motion  at 
the  u^ual  rate  of  speed  is  so  necessarily  dan- 
geious  that  it  may  not  be  justified  under  any 
ciroumstances ;  nor  can  it  be  true,  as  a  fact, 
that  the  removal  of  a  passenger  from  one 
car  to  another  while  the  train  is  moving  at 
its  regular  speed  is  so  necessarily  dangerous 
as  that  it  cannot  lawfully  be  done  by  the  offi- 
cer in.  charge  of  the  train,  under  any  circum- 
stances, or  for  any  cause.  But  if  the  fact 
were  otherwise,  it  should  be  left  to  the  jury 
to  find  upon  the  evidence,  and  it  is  not  the 
province  of  the  court  to  pronounce  it  so  as 
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matter  of  law."  2  Wood,  Railway  Law,  § 
308,  declares  the  rule:  "A  railroad  com- 
pany is  bound  to  furnish  its  passengers  rea- 
sonable and  proper  accommodations  lor  trav- 
eling, and  if  it  has  an  insufficient  number  of 
cars,  so  that  passengers  are  compelled  to 
ride  upon  the  platform,  it  is  liable  for  inju- 
ries received  by  them  while  riding  there,'' 
See  also  §  308,  as  to  the  duty  of  the  railroad 
company  to  furnish  each  passenger  with  a 
seat.  It  cannot  be  successfully  maintained 
now  that  the  platform  of  a  railway  train  is 
necessarily  such  a  position  of  danger  that  no 
ordinarily  prudent  person  would  go  upon  it 
while  the  train  was  in  motion.  Such  con- 
tention would  be  false  to  common  experience 
in  railway  travel.  Prudent  and  careful  per- 
sons do  frequently  go  across  platforms  of 
moving  trains,  and  do  stand  upon  them;  and 
the  conductors  of  trains  do  collect  fare  from 
passengers  upon  platforms,  and  frequently 
on  ordinary  roadways,  and  in  first-class  pas- 
senger coaches  do  not  take  any  notice  of  such 
position  of  travelers.  As  observed  by  some 
of  the  courts,  the  modern  improvements  for 
safety  in  coaches,  platforms,  train  appli- 
ances, and  roadways  have  largely  modified 
the  risk  of  standing  on  the  platform.  But 
the  defendant  in  this  instance  had  a  notice 
to  the  passengers  to  keep  olT  the  platform. 
Companies  may  make  reasonable  rules,  and 
the  passenger  must  obey  them.  Such  a  rule 
could  doubtless  be  enforced,  but  such  rules 
may  also  be  waived  by  the  acts  of  the  com- 
pany. Hutchinson,  Carr.  supraj  very  fair- 
ly states  the  rule.  But  the  defendant  in  this 
case  waived  its  notice  against  standing  on 
the  platform  when  it  failed  to  provide  suit- 
able accommodations  for  the  plaintiff  inside 
its  coaches,  and  yet  received  him  on  its  train. 
In  the  case  of  McQuillan  v.  Seattle,  lU  Wash. 
466,  it  was  said:  "Generally  the  question 
of  contributory  negligence  is  for  the  jury 
to  determine  from  all  the  facts  and  circum- 
stances of  the  narticular  case,  and  it  is  only 
in  rare  cases  tfiat  the  court  is  justified  in 
withdrawing  it  from  the  jury." 

The  evidence  discloses  clearly  that  defend- 
ant was  negligent  in  its  duty  to  the  passen- 
ger when  the  train  left  Spokane  in  its  over- 
crowded condition.  Not  only  did  it  not  fur- 
nish seats  for  the  passengers,  but  the  passage- 
ways inside  the  coaches  were  crowded  by 
standing  passengers,  and  the  platforms  had 
men  and  women  standing  tnereon  who  could 
not  be  accommodated  inside  the  coaches; 
and,  as  has  been  observed  by  some  of  the  au- 
thorities, it  is  the  duty  of  the  conductor  to 
seat  passengers.  The  instructions  given  by 
the  superior  court  are  not*  phrased  in  happy 
terms,  perhaps;  but,  taken  altogether,  the 
question  of  contributory  negligence,  and  also 
of  the  principal  negligence,  was  fairly  sub- 
mitted to  the  jury,  and  the  case  cannot  be 
reversed  because  the  language  used  in  the 
instructions  was  not  aptly  chosen,  and  may 
be  open  to  criticism. 

The  judgment  is  affirmed, 

Anders,    Dunbary    and    Govdoa,    JJ., 

concur. 
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CONNECTICUT    SUPRE^ME    COURT    OF  ERRORS. 


Ikfary  J.  NOLAN,  Admrx.,  etc.,  of  Jerry  No- 
lan, Deceased, 

V. 

NEW    YORK.    NEW    HAVEN,    &    HART- 
FORD RAILROAD  COMPANY,  Appt, 

(70  Conn.  169.) 

1.  Failure  of  the  superior  eourt  to  de- 
termine the  facts  correctly  cannot  be  consid- 
ered in  the  supreme  court  of  errors. 

2.  An  erroneous  conclusion  dra^vrn  by 
the  trial  court  from  facts  found  by  it  from 
the  evidence  offered  may  be  corrected  on  ap- 
peal. 

3.  Klndinar*  1>r  a  trial  court  that  a 
railroad  did  not  sufllclentlT-  provide 
for  the  operation  of  tvro  trains  which 
came  into  collision ;  that  it  was  negligent  in 


falling  so  to  provide  by  special  order  in  addi- 
tion to  the  general  rules ;  that  an  injury 
resulted  from  this  negligence ;  and  that  the 
railroad  did  not  exercise  ordinary  care  in  the 
movements  of  trains, — although  called  find- 
ings of  fact  are  reviewable  by  the  appellate 
court  as  conclusions  of  law. 

4.  Tlie  IcKal  duty  of  a  railroad  com- 
pany operating  a  slnHrle-track  road 
to  its  employees  is  not  violated  by  failure  to 
provide  in  its  rules  for  giving  those  in  charge 
of  trains  moving  in  the  same  direction  tele- 
graphic Information  of  the  relative  position 
of  the  trains. 

5.  A  railroad  company  operatlngr  a 
sinsle-track  road  Is  not  nesllflrent  in 
failing  to  give  those  in  charge  of  trains  mov- 
ing in  the  same  direction  telegraphic  informa- 
tion of  the  relative  position  of  the  trains. 

6.  A  flndlns  that  conditions  attending 


Note. — Duties  of  master  and  servant  toith  re- 
gard to  rules  promulgated  for  the  safe  con- 
duct of  a  business. 

I.  Ocneral  principles, 
II.  Limits  of  the  duty  to  promulgate  rules, 

a.  In  general. 

b.  Extent  of  employer's  duty  tested ^hy 

the  usage  of  other  persons  engaged 
in  the  same  business. 
c   Rules  prescribed  must  be  definite  and 
intelligible, 

d.  Jk'ccessity     for     rules, — whether     for 

court  or  fury  to  decide. 
III.  Habitual  practice  of  employees,  how  far 

a  legal  substitute  for  a  rule. 
IV.  The    master's    duty    to    promulgate    his 

rules. 
V.  The  master's  duty  to  enforce  his  rules. 
VI.  y'o   recovery   by  servant   unless   omission 
to    promulgate    rules     was    proximate 
cause  of  the  injury. 
VII.   Construction  and  meaning  of  rules. 
VIII.  Illustrative  decisions  as  to  the  sufficiency 
of  rules  framed  for  the  protection 
of  railroad  servants. 

a.  Rules  for  the  protection  of  car  repair- 

ers, and  other  railroad  employees  do- 
ing work  on  side  tracks. 

b.  Rules  to  prevent  the  automatic  or  un- 

authorized movements  of  engines  or 
oars. 

e.  Rules  to  obviate  in  fury  from  the  sud- 

den starting  of  railway  cars. 

d.  Rules  regulating  the  switching  of  cars. 

e.  Rules  as   to   the  manner  of   loading 

railway  cars. 

f.  Rules  as  to  the  operation  of  trains 

by  schedules  or  special  orders. 

1.  Duty  as  to  trainmen. 

2.  Duty  as  to  employees  working  on 

or  near  tracks. 

g.  Rules  prescribing  means  for  warning 

employees  of  the  proximity  of  mov- 
ing trains  or  cars. 
IX.  Illustrative  decisions  as  to  the  sufficiency 
of  rules  framed  for  the  protection  of 
servants  in  miscellaneous  employments. 
X.  Relation  between  the  doctrine  of  common 
employment  and  the  duty  of  a  mas- 
ter to  promulgate  rules. 

a.  Duty  of  making  rules,  assignability  of. 

b.  Duty  to  publish  the  rules,  assignabil- 

ity of. 
c   Position    of    employees    vested    with 
power  to  suspend  general  rules  by 
special  directions, 
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XI.  Duty  of  the  servant  in  regard  to  the  rules 
promulgated  by  his  employer, 

a.  Oenerally.  . 

b.  Violation  of  rule  by  plaintiff  not  a  bar 

to    recovery,    unless    shown    to    be 
proximate  cause  of  injury. 

c.  £f errant  not  bound  by  rules  not  known 

to  him. 

1,  Ocfieral  principles  stated. 

2,  When  a  servant  is  deemed  to  have 

knowledge  of  a  rule. 

d.  Validity  of  rules  as  regards  employees, 

1.  Public  policy. 

2.  Reasonableness. 

e.  Illustrative  cases  with  regard  to  the 

violation  of  rules  by  the  serth 
ant. 

1.  Disobedience  to  rules  respecting 

signals. 

2.  Disobedience  to  rules  regulating 

the  work  of  coupling  cars. 
8.  Disobedience  to  rules  regulating 
the  operation  of  trains. 

4.  Disobedience  to  rules  in  regard  to 

switching^. 

5.  Disobedience  to  rules  regulating 

the  manner  of  getting  on  or  off 
railway  cars. 

0.  Rules  directing  employees  to  be  or 

not  to  be  in  particular  places. 

7.  Disobedience  to  rules  prescribing 

that    appliances    shall    be    in- 
spected. 

8.  Disobedience    to   rules    requiring 

servant  to  report  dangers. 

9.  Disobedience  to  rules  regulating 

the  manipulation  of  machinery. 
10.  Disobedience   to  rules  regulating 
personal  habits  of  servants. 
L    Waiver     of  rules    habitually    disre- 
garded, 

1.  Doctrine  of  waiver  stated. 

2.  Acquiescence  in  violation,  when 

implied  from  employer's  knowl- 
edge. 

3.  Rationale  of  doctrine. 

4.  Express  agreement  to  obey  rules, 

effect  of, 

g.  Obligation  of  rules  and  other  duties, 
effect  of  conflict  between. 

b.  Injuries  caused  by  coservants'  viola- 
tion of  rules,  liability  for. 

1.  Under  common-law  principles. 

2.  Under    statutes     modifying     the 

common  law. 
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t'wo  trains  uto-viwkg  In  the  same  diree* 
tion  on  a  sinarle-tracli:  road  created 
an  emergrenoy  for  which  the  mles  govern- 
ing the  operation  of  trains  did  not  provide, 
requiring  the  exercise  of  ordinary  prudence 
in  giving  special  Instructions,  Is  a  finding  of 
law  reviewable  by  the  appellate  court. 

7.  An  emergency  requiring  tele- 
ffrapltic  eommnnlcations  to  tbose  in 
cbarffe  of  trains  moving  in  the  same  direc- 
tion, of  their  relative  position  is  not  shown 
by  the  fact  that  the  rear  train  Is  an  engine 
pushing  a  snow  plow  running  faster  than  the 
forward  train  and  throwing  snow,  which  In- 
terferes with  the  lookout,  while  the  forward 
train  is  behind  schedule  time  and  required  to 
stop  for  cars  at  a  siding  where  trains  stop 
only  occasionally  and  at  Irregular  Intervals. 

8.  The  meanlnar  of  the  vrord  "neffli- 
grent*'  is  a  question  of  law  where  the  law  de- 
clares that  the  other  conditions  being  present 
a  person  is  liable  for  the  injury  caused  by  his 
conduct  if  it  is  negligent  In  the  sense  denoting 


the  conception  of  moral  blame  or  fault  Im- 
puted to  a  person  legally  liable  for  the  conse- 
quences of  an  unintentional  act. 

9.  A  llndinff  of  nearliflrence  cuuinot  be 
reTieired  for  error  In  law  If  a  separate 
statement  of  the  facts  ascertained  and  the  ap- 
plication of  the  law  thereto  Is  Impracticable^ 
so  that  the  case  cannot  serve  as  a  precedent. 

10.  The  mere  fact  that  mles  of  a  rail- 
road company  for  the  re^nlation  of 
the  movement  of  trains  on  the  road  are 
sometimes  violated  by  employees  to  the 
knowledge  of  conductors  does  not  charge  the 
company  with  liability  for  injury  to  an  em- 
ployee for  failure  to  enforce  Its  rules. 

11.  The  rule  ezemptiniir  an  employee 
from  liability  for  injnry  to  one  servant 
through  the  negligence  of  a  fellow  servant  Is 
too  firmly  established  to  be  reversed  or  seri- 
ously modified  by  any  power  vested  In 
courts. 

(January  5,  1898.) 


I.  General  principles. 

As  to  the  duty  to  adopt  a  safe  system  in  so 
far  as  it  relates  to  the  duty  of  inspection,  see, 
note  "Knowledge  as  an  element  of  the  employer's 
liability  to  an  injured  servant/*  Walkowski 
V.  Penokee  &  Gogebic  Consol.  Mines,  41  L.  B.  A. 
83. 

It  has  been  judicially  recognized  that  rules 
for  the  conduct  of  a  business  are  prescribed  both 
for  the  purpose  of  Increasing  the  economic  ef- 
ficiency of  the  various  instrumentalities  which 
are  brought  Into  use,  and  for  the  purpose  of 
lessening  the  risks  which  the  servants  will  have 
to  incur.  Sutherland  v.  Troy  &  B.  R.  Co.  (1891) 
126  N.  Y.  737. 

The  law,  however,  takes  no  account  of  the 
financial  aspects  of  an  employer's  arrangements. 
From  a  juridical  standpoint  those  arrange- 
ments are  material  only  in  so  far  as  they  may 
affect  the  safety  of  others.  The  persons  who  are 
most  directly  and  vitally  interested  in  the  man- 
ner in  which  an  industrial  concern  is  carried 
on  by  Its  proprietor  are  necessarily  those  who 
assist  him  in  his  enterprise,  and  the  rationale 
of  the  obligations  which  arise  out  of  the  situa- 
tion is  not  far  to  seek. 

However  experienced  and  careful  servants 
may  be,  a  master  is  clearly  not  Justified  in  con- 
ducting a  complicated  business  on  a  system 
which  assumes  them  to  be  capable  of  selecting, 
upon  each  and  every  occasion,  that  particular 
course  of  action  which  is  the  safest  both  for 
themselves  and  for  their  fellow  employees.  In 
the  very  nature  of  the  case,  many  of  the  ele- 
ments of  the  problems  involved  in  the  process 
of  making  a  choice  between  alternative  methods 
of  work  at  any  given  time  and  place  must  be 
unknown  to  persons  whose  range  of  view  is  nec- 
essarily limited  to  their  own  immediate  en- 
vironment. Some  of  the  perils  produced  by  un- 
avoidable ignorance  may  doubtless  be  obviated 
by  properly  instructing  the  servants.  But  even 
after  the  very  fullest  information  of  which  the 
circumstances  admit  has  been  imparted  to  them, 
there  will,  in  many  lines  of  business,  remain. a 
residuum  of  situations  which  can  be  rendered 
safe  for  them  only  by  the  issuance  of  peremp- 
tory directions  which  leave  nothing  to  their  own 
discretion,  and  require  them  to  do  certain  work 
in  a  specified  manner.  Wherever,  therefore,  the 
master  should,  as  a  reasonably  prudent  man, 
see  that  there  is  a  probability  of  injury  to  some 
individual  servant  or  to  some  class  of  servants, 
if  they  and  their  fellow  employees  are  left  to 
regulate  their  actions  according  to  their  own 
ideas  of  what  Is  proper,  he  is  charged  with  the 
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obligation  of  protecting  them,  as  far  as  possi- 
ble, both  by  prescribing  the  lines  upon  which  the 
ordinary  routine  of  their  work  shall  be  cob- 
ducted,  and  by  declaring  what  precautions  shall 
be  taken  by  them  to  minimise  the  danger  aris- 
ing from  special  emergencies.  • 

It  has  accordingly  been  recognized  from  a  very 
early  period  in  the  evolution  of  the  law  relating 
to  the  employer's  liability  for  injuries  to  his 
servants  that  he  is,  to  use  the  language  of  an 
eminent  English  judge  In  a  noted  case,  **no  less 
responsible  to  his  workman  for  personal  in- 
juries occasioned  by  a  defective  system  of  us- 
ing machinery,  than  for  Injuries  caused  by  a  de- 
fect In  the  machinery  itself,"  or,  in  other  words, 
that  "a  master  is  responsible  in  point  of  law, 
not  only  for  a  defect  on  his  part  in  providing 
good  and  sufficient  apparatus,  but  also  for  his 
failure  to  see  that  the  apparatus  is  properly 
used.'*  Per  Lord  Watson  in  Smith  v.  Baker 
[1891]  A.  C.  325,  353,  referring  to  the  opinions 
of  Lord  Chelmsford  in  Barton's  Hill  Coal  Co. 
V.  McGuire  (1858)  8  Macg.  H.  L.  Cas.  310,  and 
of  Lord  Wensleydale  in  Weems  v.  Mathleson 
(1859)  4  Macq.  H.  L.  Cas.  226. 

About  the  same  time  as  these  last-cited  cases 
were  decided  the  court  of  exchequer  applied  a 
like  principle  in  Vose  v.  Lancashire  &  Y.  R.  Co. 
(1858)  2  Hurlst.  &  N.  728,  27  L.  J.  Exch.  N.  S. 
249,  4  Jur.  N.  S.  864.  (See  VIII.  a,  infra,  for 
the  facts.) 

The  duty  upon  which  this  responsibility  is 
predicated  is  therefore  one  particular  branch 
of  the  general  duty  of  the  master  not  to  expose 
his  servants  to  extraordinary  dangers.  Reagan 
V.  St.  Louis,  K.  A'N.  W.  B.  Co.  (1887)  93  Mo. 
348. 

Thus,  in  a  case  in  which  the  absence  of  regu- 
lations was  held  to  raise  for  the  jury  the  ques- 
tion whether  the  master  was  guilty  of  negligence, 
the  court  remarked,  arguendo:  "It  is  the  duty 
of  the  master  having  control  of  the  times, 
places,  and  conditions  under  which  the  servant 
is  required  to  labor,  to  guard  him  against  prob- 
able danger  in  all  cases  in  which  that  may  be 
done  by  the  exercise  of  reasonable  caution." 
McGovem  v.  Central  Vermont  R.  Co.  (1890) 
123  N.  Y.  280. 

Sometimes  the  courts  have  apparently  failed 
to  realize  completely  the  distinction  between  the 
master's  responsibility  for  the  safety  of  his  sys- 
tem in  so  far  as  it  depends  on  the  permanent 
arrangements  of  the  Instrumentalities,  and  bis 
responsibility  for  that  safety,  in  so  far  as  it 
depends  upon  general  directions  designed  to 
guide  the  servants  in  respect  to  the  use  of  those 
Instrumentalities.     See,  for  example,  RIchlands 
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APPEAL  by  defendant  from  a  jud^ent 
of  the  Superior  Court  for  Fairfield 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  ^een  caused  by  de- 
fendant's negligence  in  which  defendant  suf- 
fered default  and  the  contested  question  was 
as  to  the  amount  of  damages.    Reversed. 

The  material  facts  on  which  the  plaintiff 
relied  for  a  recovery  were  that  the  defend- 
ant Rent  out  a  snow  plow  and  locomotive  fol- 
lowing a  freight  train,  and  that  it  conducted 
itself  negligently  in  the  management  and 
equipment  of  the  train  by  failing  to  give 
proper  telegraphic  infoimation  to  those  in 
charge  of  them  as  to  their  relative  position; 
by  failing  to  give  proper  orders  as  to  their 
rimning;  by  running  the  snow  plow  at  a 
dangerous  rate  of  speed ;  by  failing  to  notify 
tne  snow  plow  when  the  freight  train  was 


left  standing  on  the  track;  by  failing  to 
have  a  sufficient  crew  on  the  freight  train; 
by  failing  to  have  sufiicient  brakes  on  the 
snow  plow;  by  improper  construction  of  the 
snow  plow  so  as  to  prevent  a  proper  lookout 
along  the  track;  by  failing  to  have  the  prop- 
er means  of  signaling  from  the  snow  plow 
to  the  locomotive;  and  by  failing  to  exercise 
proper  supervision  of  the  running  of  the 
trains. 

The  facts  found  by  the  trial  judge  were  as 
follows : 

"(1)  On  March  12,  1896,  the  defendant 
was  a  dulv  organized  corporation  under  the 
laws  of  tne  state  of  Connecticut,  and  was 
0})erating  its  single-track  road  with  sidings 
and  switches  extending  from  the  city  of 
Brid^port,  in  the  state  of  Connecticut,  to 
the  city  of  Pittsfield,  in  the  state  of  Massa- 
chusetts, and  forming  a  part  of   what  is 


Iron  Co.  V.  Elklns  (1893)  90  Va.  249.  The  gen- 
eral principle  as  to  the  duty  to  prescribe  rules 
was  enunciated  in  the  coarse  of  the  argument, 
bat.  as  a  matter  of  fact,  the  injury  was  caused 
by  the  failure  of  the  master  to  provide  adequate 
protection  against  flying  objects. 

The  following  selection  of  extracts  from  vari- 
one  opinions  will  indicate  sufficiently  the  lan- 
guage in  which  the  obligation  of  protecting  the 
servant  by  a  proper  system  has  been  defined. 
Other  instances  will  be  found  scattered  through 
the  passages  quoted  below  from  cases  dealing 
with  special  points. 

The  failure  of  one  "who  employs  servants  in 
a  complex  and  dangerous  business'*  to  "prescribe 
rules  sufficient  for  its  orderly  and  safe  manage- 
ment" is  negligence.  Richlands  Iron  Co.  v.  El- 
kins  (1893)  90  Va  249. 

"Without  such  regulations  their  employees 
would  be  at  the  mercy  of  others  [coemployees] 
whom  they  had  no  election  In  employing,  or  over 
whose  actions  they  have  no  control."  Pittsburg, 
Ft.  W.  &  C.  B.  Co.  V.  Powers  (1874)  74  111.  341. 

"The  rule  is  well  settled  that  It  is  the  duty 
of  all  persons  and  corporations  having  many 
men  in  their  employ  in  the  same  business  to 
make  and  promulgate  rules  which,  if  observed, 
will  afford  protection  to  the  employees.  This 
is  the  more  necessary  where  the  manner  of  do- 
ing business  is  such  that  the  danger  or  safety 
of  an  employee  at  any  given  time  depends  upon 
the  way  in  which  some  other  employee  is  en- 
gaged at  the  same  time.  In  such  a  case,  where 
the  action  of  one  employee  may  make  that  dan- 
gerous which,  if  he  took  no  action,  would  be 
safe,  it  is  undoubtedly  the  duty  of  the  common 
employer  to  make  such  rules  as  will  enable  the 
person  whose  safety  is  put  at  risk,  to  be  adyised 
of  the  danger  and  to  avoid  it."  Eastwood  v. 
Retsof  Min.  Co.  (1895)  86  Hun,  91. 

"It  is  settled  doctrine  that  a  railroad  com- 
pany is  bound  to  guard  its  employees  against 
negligence  of  coemployees,  so  far  as  It  can,  by 
the  enactment  and  promulgation  of  reasonable 
rules  in  the  management  of  its  business."  Abel 
T.  Delaware  &  H.  Canal  Co.  (1891)  128  N.  Y. 
062. 

"It  is  also  the  duty  of  a  railroad  company 
to  use  reasonable  and  proper  precautions  to 
protect  its  employees  from  injury  while  en- 
gaged In  the  performance  of  their  duties." 
Gould  V.  Chicago,  B.  &  Q.  R.  Co.  (1885)  66 
Iowa,  590. 

"It  is  certainly  the  duty  of  railway  companies 
to  have  suitable  regulations  for  the  doing  of 
their  business,  which  will  give  reasonable  pro- 
tection to  their  employees  where  the  exposure 
is  such  that  prudence  requires  it."  Houston 
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&  T.  C.  R.  Co.  V.  Strycharski  (1894)  6  Tex.  Civ. 
App.  655." 

"A  failure  to  make  proper  rules  or  establish 
a  proper  method  for  the  conduct  of  his  busi- 
ness" will  make  the  master  liable  for  injuries 
to  his  servant,  caused  by  improper  or  negligent 
conduct  of  the  work  by  coemployees,  which  the 
observation  of  a  proper  and  sufficient  rule  would 
have  prevented."  Ford  v.  Lake  Shore  ft  M.  S. 
R.  Co.  (1891)  124  N.  Y.  493,  12  L.  R.  A.  454. 

"When  a  railroad  company's  employees  are 
known  to  be  doing  their  work  in  a  reckless  and 
dangerous  manner  it  Is  the  duty  of  the  company 
[master]  to  change  the  manner  of  operation  by 
some  regulation  or  rule."  Doing  v.  New  York, 
O.  &  W.  R.  Co.  (1897)  151  N.  Y.  679. 

"The  intestate,  upon  entering  the  defendant's 
employ,  assumed  and  assented  to  the  ordinary 
ripks  incident  to  the  service.  But  employers 
cannot  avail  themselves  of  this  assent  unless 
they  take  reasonable  precautions  to  Insure  the 
servant's  safety  while  in  the  performance  of  his 
duties,  and  there  can  be  no  exemption  from  lia- 
bility for  injuries  sustained  by  a  servant,  when 
such  injuries  are  traced  to  the  employer's  fail- 
ure to  take  such  precautions.  Within  the  opera- 
tion of  this  principle  a  corporation  is  bound  to 
carry  on  Its  business  under  a  proper  system  and 
under  reasonable  rules  and  regulations,  and  if, 
through  a  failure  to  establish  such,  a  servant 
Is  injured,  the  corporation  Is  liable.  The  mas- 
ter Is  responsible  for  his  own  negligence  and 
want  of  care,  and  this  may  appear  from  his 
failure  to  furnish  proper  machinery  and  mate- 
rials for  the  work,  or  from  the  employment  of 
Incompetent  and  unfit  servants  and  agents,  or 
from  a  failure  to  make  proper  rules  or  establish 
a  proper  method  for  the  conduct  of  his  busi- 
neBs."  Ford  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1S91)  124  N.  Y.  493,  12  L.  R.  A.  454. 

In  Reagan  v.  St.  Louis,  K.  &  N.  W.  R.  Co. 
(1887  I  93  Mo.  348,  the  court  cited  with  approv- 
al the  following  passage  from  the  treatise  of 
Shearm.  &  Redf.  Neg.  g  93  :  "It  is  also  the  duty 
of  the  master,  so  far  as  he  can  by  the  use  of 
ordinary  care,  to  avoid  exposing  his  servants 
to  extraordinary  risks,  which  they  could  not 
reasonably  anticipate,  though  he  Is  not  bound  to 
guarantee  them  against  risks.  One  who  em- 
ploys servants  in  complex  and  dangerous  busi- 
ness ought  to  prescribe  rules  sufficient  for  its  or- 
derly and  safe  management.  His  failure  to 
do  so  is  a  personal  negligence,  for  the  conse- 
quences of  which  he  is  liable  to  his  servants." 

The  subjoined  statement  of  the  general  rule 
by  another  text-writer  has  been  adopted  In 
Texas  &  N.  O.  R.  Co.  v.  Echols  (1894)  87  Tex. 
330 :     "If  a  master  is  engaged  in  a  complex 
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known  as  the  'Berkshire  Division*  of  the  de- 
fendant. (2)  At  all  of  the  regular  stop- 
ping places  for  trains,  with  three  exceptions, 
tlie  defendant  maintains  a  telegraph  office, 
and  tlie  departure  of  all  trains  from  stations 
having  a  telegraph  office  is  at  once  tele- 
graphed to  New  Haven,  to  the  train  des- 
patcher.  ( 3 )  At  all  of  the  regula^r  stopping 
places  for  trains,  with  three  exceptions,  the 
defendant  maintains  a  time  bo&rd,  upon 
which  the  station  agent  places  in  large  fig- 
ures the  time  of  departure  of  each  train 
from  these  stations.  The  time  board  ap- 
prises the  conductor  and  engineer  of  each 
train  of  the  time  of  departure  of  the  train 
last  at  the  station^  and  going  in  the  same  di- 
rection, and  these  officials  rely  upon  such  in- 
formation in  regard  to  the  position  of  trains 
in  advance,  in  the  absence  of  special  order. 
(4)   The  movement  of  all  trains  upon  this 


division  was  in  the  exclusive  control  of  the 
train  despatcher  at  New  Haven.  Ck)nduc- 
tors  and  engineers  and  all  officials  were 
bound  to  obey  his  orders.  He  acted  in  the 
name,  by  the  authority,  and  in  the  place,  of 
the  defendant.  (6)  The  division  superin- 
tendent ordered  trains  to  run,  and  the  train 
despatcher  gave  the  running  orders  by  tele- 
graph. (6)  The  train  despatcher  had  at  all 
times  the  location  of  every  train,  regular  and 
extra,  running  upon  this  division,  as  they 
passed  the  telegraphic  stations,  and  knew  at 
what  stations  or  places  each  train  was  to 
stop,  and  about  the  length  of  time  it  would 
be  required  to  stop.  (7)  Whenever  special 
orders  to  control  the  movements  of  trains 
are  necessary,  the  train  despatcher  at  New 
Haven  sends  such  orders  by  telegraph  to  the 
operator  located  at  a  station  which  such 
train  is  approaching,  and  the  operator  hands 


business  that  requires  definite  regulations  for 
the  safety  and  protection  of  his  employees,  a 
failure  to  adopt  proper  rules,  as  well  as  laxity 
In  their  enforcement,  is  negligence  per  ««,  and 
the  establishment  of  defective  or  improper  rules 
is  such  negligence  as  renders  the  master  respon- 
sible for  all  injuries  resulting  therefrom.  Wood. 
Mast.  A  S.  §  403 ;  3  Wood.  Railway  Law,  {  382." 

To  the  same  general  effect,  see  also  Pitts- 
burg. Ft.  W.  &  C.  R.  Co.  V.  Powers  (1874)  74 
111.  341 ;  Hartvlg  v.  N.  P.  Lumber  Co.  (1890)  19 
Or.  522 :  Kvansville  &  T.  H.  R.  Co.  v.  Holcomb 
(1894)  9  Ind.  App.  198 ;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Flnley  (1895)  11  Tex.  Civ.  App.  64  ;  Crew  v. 
St  Louis,  K.  &  N.  W.  R.  Co.  (1884)  20  Fed. 
Bep.  87  (in  charge  to  jury). 

The  doctrine  that  continuance  of  work  with 
knowledge  of  a  danger  may  charge  the  servant 
with  contributory  negligence  or  an  assumptloiQ 
of  the  risk  has  been  applied  in  reference  to  a 
defective  system. 

Thus,  a  brakeman  who  Is  notified  by  a  rule 
of  the  company  that  he  will  sometimes  have  to 
couple  cars  which  have  lumber,  etc.,  projecting 
over  their  ends,  and  is  required  to  observe  the 
manner  in  which  such  cars  are  loaded,  cannot, 
even  if  such  method  of  loading  Is  negligent,  re- 
cover for  injuries  received  In  coupling  a  car  so 
loaded,  for  he  is  negligent  in  voluntarily  engag- 
ing in  the  service  with  knowledge  of  the  com- 
pany's nonperformance  of  Its  duty.  Brennan 
V.  Michigan  C.  R.  Co.  (1802)  93  Mich.  167. 

In  Texas  &  P.  R.  Co.  v.  Cumpston  (1897)  15 
Tex.  Civ.  App.  493.  one  of  the  assignments  of 
error  was  as  follows :  "The  court  erred  In 
charging  the  Jury  that  defendant  would  be  lia- 
ble if  it  did  not  establish  rules  and  regulations 
to  protect  Jts  employees.  This  was  error,  be- 
cause there  was  no  pleading  nor  evidence  show- 
ing what  rules  and  regulations  should  have  been 
established."  But  the  court  of  appeals  said : 
"It  was  not  necessary  for  appellees  to  show, 
either  by  their  pleading  or  evidence,  exactly 
what  rules  and  regulations  should  have  been 
established.  The  pleading  and  testimony  were 
amply  sufficient  to  show  that  proper  rules  and 
regulations  should  have  been  provided,  that  It 
was  practicable,  and  that  they  were  not  pro- 
vided. The  evidence  indicates  that  the  com- 
pany did  not  use  ordinary  care  for  the  protec- 
tion of  its  employees,  but  negligently  left  them 
in  a  dangerous  place,  without  proper  regulations 
for  their  safety." 

The  above  principle  Is  sometimes  expressed 
In  terms  of  the  doctrine  as  to  the  assumption 
of  risks  by  the  servant. 

"The  rule  that  the  servant  takes  the  risks 
of  tue  business  Is  subject  to  the  qualification 
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that  the  master  must  exercise  reasonable  care 
to  guard  the  servant,  while  engaged  in  his  du- 
ties, from  unnecessary  hazards.  Including  haz- 
ards from  negligenoe  of  coempioyees.  In  the 
business  of  a  railroad  this  duty  is  especially  im- 
portant in  view  of  the  dangers  of  the  employ- 
ment, and  the  serious  consequence  likely  to  en- 
sue from  the  negligence  of  coempioyees."  Abel 
V.  Delaware  &  H.  Canal  Co.  (1891)  128  N.  Y. 
6G2. 

In  Sheehan  v.  New  York  C.  &  H.  R.  R.  Co. 
(1883)  91  N.  Y.  332,  It  was  argued  by  the  de- 
fendant's counsel  that  the  plaintlif  took  the 
risk  of  defects  In  the  defendant's  system  of  run- 
ning trains  by  telegraphic  orders,  but  the  court 
said :  "There  are  cases  where  such  an  argu- 
ment might  apply,  but  I  am  not  aware  of  any 
principle  which  releases  the  master  from  lia- 
bility to  an  employee  who  has  been  Injured  by 
the  very  act  of  his  employer,  or  by  the  omission, 
on  its  part,  to  nrovide  rules  which,  faithfully 
carried  out,  would  insure  safety.  There  was  no 
such  bargain  between  the  parties,  and  public 
policy  forbids  that  one  should  be  implied." 
Compare  Wild  v.  Oregon  Short  Line  R.  Co. 
(1891)  21  Or.  159;  Ford  v.  Lake  Shore  &  H. 
S.  R.  Co.  (1891)  124  N.  Y.  493,  12  L.  R.  A,  453. 

So  "if  the  rules  and  schedules  of  a  railroad 
company,  calculated  and  provided  for  the  pur- 
pose of  running  the  trains  with  safety  and 
avoiding  collisions,  be  defective  or  ambiguous, 
and  an  employee  knows  the  rules,  or  has  ample 
opportunity  to  know  them  to  such  an  extent 
as  will  authorize  the  authorities  of  the  road  to 
presume  that  he  does  know  them,  and  he  con- 
tinues in  the  service  of  the  company  and  makes 
no  complaint  or  endeavor  to  have  the  defect 
remedied,  he  may  be  deemed  to  have  waived  his 
right,  and  be  is  barred  from  claiming  damages 
for  an  injury  suffered  by  him  in  consequence 
of  such  defect."  Georgia  R.  &  Bkg.  Co.  v. 
Rhodes   (187C)   56  Ga.  645. 

It  devolves  on  the  master  to  show  that  he  has 
observed  the  duty  of  making  proper  regulations. 
It  Is  an  affirmative  fact  that  be  can  readily 
show,  whilst  usually  the  plaintiff  cannot  prove 
its  negative.  The  servant  must  prove  negli- 
gence, and  to  exonerate  himself  the  master 
should  show  that  proper  regulations  to  prevent 
accidents  bad  been  adopted,  and  these  having 
been  shown  to  have  been  made,  the  presumption 
is  that  the  act  was  in  violation  of  the  rule,  and 
the  company  will  not  be  liable,  unless  the  serv- 
ant inflicting  the  injury  was  incompetent,  and 
the  company  knew  it,  or  had  reasonable 
and  proper  means  of  knowing  it.  Pittsburg.  Ft, 
W.  &  C.  R.  Co.  V.  Powers  (1874)  74  111.  341. 
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a  copy  of  said  order  to  the  conductor  and  a 
copy  to  the  engineer  of  said  train.  ( 8 )  On  said 
day  the  regular  way  freight,  known  as  *1411,* 
and  so  designated  hereafter  in  this  finding, 
started  from  Great  Barrington  at  5:30  ▲. 
31.  It  gradually  fell  behind  its  schedule  time, 
and  at  Falls  Village  was  considerably  late. 
Freight  trains  are  often  late,  and  everyone 
connected  with  the  operation  and  movement 
or  defendant's  trains  knew  this.  (9)  At 
Great  Barrington  the  conductor  received  an 
order  from  the  division  superintendent  to 
stop  at  Kent  Furnace,  and  attach  to  1411 
three  freight  cars  on  siding  there.  (10) 
Kent  Furnace  ia  between  North  Kent  and 
Kent,  and  is  nothing  but  a  railroad  siding, 
where  freight  trains  occasionally  stop,  but 
only  upon  orders  from  the  division 'superin- 
tendent. There  If  no  station,  no  station 
agent,  no   telegraph,   or   time   board   there. 


There  are  only  two  other  places  on  this  di- 
vision where  freight  trains  stop  similar  to 
this  place,  viz.,  Trumbull  Ice  Pond  and 
Glendale.  Kent  Furnace  is  an  unusual 
stopping  place,  not  named  upon  the  official 
time  table  in  use  by  defendant's  employees. 
(11)  Freight  1411  ran  at  the  rate  of  from  20 
to  25  miles  an  hour, — the  usual  speed  of 
freight  trains, — and  when  it  left  Cornwall 
Bridge  at  10:28  a.  m.,  its  last  stopping  place, 
and  the  last  station  at  which  telegraphic  or- 
ders could  have  been  issued  to  it,  it  was  one 
hour  and  eighteen  minutes  behind  its  reg- 
ular schedule  time.  (12)  The  only  station 
between  Cornwall  Bridge  and  Kent  ia  North 
Kent,  where  they  have  no  telegraph,  and 
where  1411  was  not  required  to  stop,  and  did 
not  stop,  on  this  day.  (13)  Kent  Fi^rnace 
is  about  7  miles  and  Kent  about  SVj.  miles 
form  Cornwall  Bridge.       (14)   Freight  1411 


II.  lAmita  of  the  duty  to  promulgate  rules. 
a.  In  general. 

The  extent  and  quality  of  the  obligation  of 
the  master  to  frame  rules  for  the  guidance  of 
his  servants  will  be  more  clearly  understood  if 
we  advert  to  the  decisions  in  which  the  language 
used  has  a  special  relation  to  the  limits  of  that 
obligation. 

On  the  one  hand,  we  find  in  those  decisions 
such  positive  forms  of  statement  as  these  :  "The 
law  imposed  on  it  [the  master]  the  duty  of  mak- 
ing and  enforcing  such  reasonable  rules  and  reg- 
ulations for  the  government  of  men  in  its  [his] 
service  as  to  prevent  or  guard  against  injury 
by  one  servant  to  another,  in  so  far  as  that  was 
reaf<onable  and  practicable."  Doing  v.  New 
York.  O.  &  W.  R.  Co.  (1897)  151  N.  Y.  579. 

"The  defendant,  in  making  rules  for  the  gov- 
ernment of  its  employees,  is  bound  to  use  ordi- 
nary care  and  to  anticipate  and  guard  against 
such  accidents  and  casualties  as  may  reasonably 
be  foreseen  by  its  managers  exercising  such  ordi- 
nary care."  Warn  v.  New  York  C.  &  H.  R.  R. 
Co.    (1894)   80  Hun,  71. 

The  establishment  of  defective  or  imperfect 
rules  Is  as  much  negligence  as  the  failure  to 
establish  any  rules.  Texas  &  N.  O.  R.  Co.  v. 
Echols  (1894)  87  Tex.  339. 

Where  an  employer  knows,  or  ought  to  know, 
that  a  certain  rule  is  Inefficient,  either  because 
it  is  not  calculated  to  furnish  proper  protec- 
tion, or  because  it  is  habitually  disregarded  by 
emr.ioyeos.  it  becomes  his  duty  to  adopt  such 
other  additional  regulations  as  will  secure  the 
safety  of  the  servant  concerned.  Fordyce  v. 
Briney  (1893)  58  Ark.  206. 

Othei-wise  he  must  see  to  It  at  his  peril  that 
the  existing  rule  is  carried  out.  St.  Louis,  A. 
&  T.  R.  Co.  V.  Triplett  (1891)  54  Ark.  289, 
11  L.  R.  A.  773.  (See  generally,  as  to  the  duty 
to  enforce  existing  rules,  V.  infra.) 

As  against  the  employer,  his  own  rules  fur- 
nigh  competent  evidence  of  a  proper  standard 
of  care.  Baltimore  &  O.  R.  Co.  v.  Camp  (1895) 
31  U.  S.  App.  213,  65  Fed.  Rep.  952,  13  C.  C.  A. 
233. 

Since  the  law,  irrespective  of  the  rules  of  a 
railroad  company,  imposes  upon  it  the  duty  of 
Inspecting  its  cars  properly,  it  is  not  error  to 
allow  a  plaintiff  to  prove  that  the  rules  of  the 
company  required  an  Inspection  at  terminal  and 
intermediate  points.  Kentucky  C.  R.  Co.  v. 
Carr  (1897)  19  Ky.  L.  Rep.  1172. 

But  It  would  be  error  to  allow  a  witness  to 
be  asked  a  question  based  on  the  hypothesis 
that  the  rules  of  the  employer  can.  as  against 
the  servant,  be  referred  to  as  evidence  that  a 
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certain  way  of  doing  the  work  was  careful. 
The  law,  and  not  the  rule  of  the  employer,  de- 
fines negligence.  Pennsylvania  Co.  v.  Stoeike 
(1882)   104  111.  201. 

The  negative  aspect  of  the  same  principle 
is  illustrated  by  such  statements  as  the  follow- 
ing, in  which  the  language  of  the  courts  is 
either  given  verbatim  or  followed  very  closely. 

An  employer  is  "only  bound  to  use  ordinary 
care  In  formulating  rules,  and  it  is  not  reason- 
able to  proceed  upon  the  assumption  that  every 
injury  to  an  employee  can  be  guarded  against 
and  prevented  by  making  such  rules.  It  is  the 
duty  of  the  defendant  [employer]  to  anticipate 
and  guard  against,  by  rules  or  otherwise,  only 
such  accidents  and  casualties  as  might  rea- 
sonably be  foreseen  by  him  In  the  exercise  of 
ordinary  prudence  and  care."  Berrigan  v.  New 
York.  L.  E.  &  W.  R.  Co.   (1892)   131  N.  Y.  582. 

"Kven  if  it  could  be  shown,  after  the  accident 
occurred,  that  It  might  have  been  prevented  by 
adopting  and  enforcing  some  suitable  rule,  that 
would  constitute  no  proper  test  of  liability.  The 
failure  to  adopt  rules  Is  not  proof  of  negligence, 
unless  it  appears  from  the  nature  of  the  busi- 
ness in  which  the  servant  is  engaged  that  the 
master,  In  the  exercise  of  reasonable  care, 
should  have  foreseen  and  anticipated  the  neces- 
sity of  such  precautions."  Morgan  v.  Hudson 
River  Ore  &  I.  Co.  (1892)  133  N.  Y.  666. 

The  law  "does  not  Impose  upon  a  railroad 
company  the  duty  of  making  a  specific  rule  for 
every  particular  act  that  is  to  be  performed  by 
its  employees.  The  failure  to  adopt  a  particu- 
lar rule  is  not  evidence  of  negligence,  unless 
it  appears  that  the  master  in  the  exercise  of  rea- 
sonable care  should  have  foreseen  and  antici- 
pated the  necessity  therefor."  Ely  v.  New  York 
C.  &  H.  R.  R.  Co.  (1895)  88  Hun,  323:  S.  P. 
Burke  v.  Syracuse,  B.  &  N.  Y.  R.  Co.  (1893)  69 
Hun.  21. 

Thus,  a  railroad  company  Is  not  negligent  in 
failing  to  publish  rules  for  the  regulation  of 
such  simple  work  as  the  moving  of  cars  by  hand 
on  a  siding  down  a  slight  grade.  Moore  Lime 
Co.  V.  Richardson  (1897)  95  Va.  326.  (Plain- 
tiff s  decedent  walked  behind  the  car  he  was 
pushing,  and  was  caught  by  another  which  over- 
took It.) 

••.\  rule  easily  followed  by  servants,  and, 
when  followed,  securing  safety  to  coservants, 
is  a  reasonable  compliance  with  the  duty  owing 
by  the  company  to  them.  Nlies  v.  New  York  C. 
&  H.  R.  R.  Co.   (1897)   14  App.  DIv.  70. 

Unless  the  rules  adopted  by  railroad  compa- 
nies are  shown  to  be  "palpably  unreasonable  or 
clearly  Insufficient,"  they  ought  not  to  be 
charged   with   negligence   on   account   of   their 
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reached  Kent  Furnace  about  10:  50  a.  m. 
and  while  the  train  remained  on  the  main 
tiack  the  en^nc  began  the  work  of  getting 
the  three  freight  cars  from  the  siding  to  the 
main  track.  (15)  The  usual  runninff  time 
for  the  freight  train  between  Cornwall  Sridge 
and  Kent  J^rnace,  where  no  stop  is  made  at 
North  Kent^  is  twenty-one  minutes,  and  the 
usual  stopping  time  to  do  the  work  at  Kent 
Furnace  is  fifteen  minutes.  (16)  The  work 
at  Kent  Furnace  on  this  morning  would 
have  taken  the  usual  stopping  time,  fifteen 
minutes.  ( 17 )  Between  5 :  30  and  6  a.  m.  an 
extra  train,  known  as  '474'  and  hereaftear  in 
this  finding  so  designated,  consisting  of  a 
snow  plow,  locomotive,  and  tender,. the  snow 

Slow  being  ahead  of  the  locomotive  and  ten- 
er,  and  pushed  by  the  locomotive,  left  Pitts- 
field,  for  the  purpose  of  clearing  the  track  of 
the  defendant  of  snow.     (18)   Train  474  ran 


at  about  40  miles  an  hour,  and  steadily 
gained  on  1411.  In  order  that  474  should  do 
effective  work,  it  was  necessary  that  it  run 
between  35  and  40  miles  an  hour.  (19)  Train 
474  received  telegraphic  orders  at  Falls  Vil- 
lage to  run  extra  to  New  Milford.  New  Mil- 
ford  is  the  fourth  station  below  Kent.  This 
cave  474  the  right  of  the  track  to  New  Mil- 
ford,  keeping  ten  minutes  off  the  time  of  all 
regular  trains.  Thereafter  train  474  ran 
imder  this  order,  which  was  in  accordance 
with  the  rules.  When  474  reached  a  station, 
and  the  time  board  showed  that  the  last  train 
ac  the  station  departed  ten  minutes  or  more 
before,  474  might  continue  its  run  in  the  ab- 
sence of  special  order.  (20)  Train  474 
passed  Cornwall  Bridge  at  10: 52  a.  m. 
twenty-four  minutes  behind  freight  1411, 
under  the  order  recited  in  paragraph  19, 
tnipra,     (21)  Train  474  knew  freight  1411 


adoption  and  ase.    Littlb  Rock  ft  M.  R.  Co.  v. 
Babrt. 

The  promulgation  of  such  rules  as,  if  faith- 
fully obeyed,  will  give  reasonable  safety  to  work- 
men, is  a  full  discharge  of  the  employer's  duty. 
Bvansville  ft  T.  n.  R.  Co.  v.  Tohill  (1895)  148 
Ind.  60. 

The  test  of  the  sufficiency  of  a  rule  Is  that  it 
shall  be  reasonably  well  calculated  to  secure 
the  safety  of  the  employees,  if  it  is  faithfully 
obeyed.  Hannibal  ft  St.  J.  R.  Co.  v.  Kanaley 
(1888)  89  Kan.  1.  For  similar  expressions,  see 
Warn  v.  New  York  C.  ft  H.  R.  R.  Co.  (1894)  80 
Hun,  71;  Texas  ft  P.  R.  Co.  v.  French  (1898, 
Tex.  Civ.  App.)  22  S.  W.  866. 

Or  that  It  "protects  the  servant  as  far  as 
reasonably  can  be  done  -  against  the  hazard  of 
the  negligence  of  coemployees."  Abel  v.  Dela- 
ware ft  H.  Canal  Co.  (1891)  128  N.  T.  662. 

Or  that,  "if  faithfully  and  carefully  observed. 
It  will  give  reasonable  protection'*  to  the  em- 
ployee concerned.  Abel  v.  Delaware  &  H.  Canal 
Co.  (1886)  103  N.  Y.  681,  67  Am.  Rep.  773. 

Or  that  it  is  a  safeguard  upon  which  "a  per- 
son of  ordinary  prudence"  may  rely  as  affording 
"reasonable  protection"  sgalnst  the  danger  to 
which  the  workman  was  exposed  in  the  particu- 
lar case.  ITordyce  v.  Briney  (1893)  68  Ark. 
206. 

Before  a  railroad  company  can  be  found  guilty 
of  negligence  in  not  making  and  promulgating 
any  specific  rule,  it  must  at  least  be  shown  that 
the  rule  is  reasonable,  proper,  and.  If  observed, 
would  give  reasonable  protection  to  its  em- 
ployees. Larow  v.  New  York,  L.  E.  ft  W.  R.  Co. 
(1891)  61  Hun,  11. 

In  the  absence  of  evidence  showing  that  rules 
would  be  useful  or  feasible  under  the  circum- 
stances, the  master  cannot  be  found  negligent 
in  not  having  promulgated  them.  Atchison,  T. 
ft  8.  F.  R.  Co.  V.  Carruthers  (1896)  66  Kan.  309. 

Compare  Terre  Haute  &  I.  R.  Co.  v.  Becker 
(1896)  146  Ind.  202,  where  the  court  denied 
that  the  company  was  negligent  In  omitting  to 
promulgate  an  additional  rule  which  would  have 
been  useless  and  supererogatory.  (See  VIII.  f, 
1,  infra,  tub  flnem  for  the  specific  facts  of  the 
case.) 

"A  charge  of  negligence  [on  the  part  of  an 
employer]  for  not  making  rules  is  avoided  by 
the  proof  of  a  rule  and  practice,  actually  in 
force,  which  rendered  any  other  rule  apparently 
unnecessary."  Kodlk  v.  Lehigh  Valley  R.  Co. 
(1894)  78  Hun,  492. 

In  Simpson  v.  Central  Vermont  R.  Co.  (1896) 
6  App.  Div.  614,  plaintiff's  counsel  contended 
that  the  defendant  might  have  made  further 
rules  beside  those  in  force,  but  the  court  re- 
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marked  that  "so  long  as  the  rules  which  are 
promulgated  will,  if  observed,  secure  safety,  it 
is  wiser  to  leave  the  making  of  new  rules  to 
the  company." 

"The  doctrine  imposing  liability  upon  rail- 
road companies  for  failure  to  adopt  particular 
rules,  the  necessity  for  which  was  not  apparent 
to  them,  should  not  be  unduly  or  unreasonably 
extended.  And  since  the  company  has  a  para- 
mount interest  In  protecting  Its  property  from 
injury  or  destruction,  and  also  in  avoiding  all 
liability  for  damages  to  employees  and  passen- 
gers, and  the  officers  of  the  company  deemed 
this  system  of  signals  and  rules  for  the  manage- 
ment and  control  of  the  movements  of  trains 
to  be  fully  adequate  for  all  purposes,  these  con- 
siderations must  have  some  weight  in  determin- 
ing whether  the  omission  to  promulgate  a  par- 
ticular rule  constitutes  a  neglect  of  duty.  In  not 
being  able  to  foresee  certain  contingencies." 
Nlles  V.  New  York  C.  ft  H.  R.  R.  Co.  (1897)  14 
App.  Div.  68. 

An  employer  cannot  be  held  liable  on  the 
ground  of  a  failure  to  make  rules  to  provide 
for  a  contingency  which  could  not  reasonably 
be  anticipated.  Whalen  v.  Michigan  C.  R.  Co. 
(1897,  Mich.)  72  N.  W.  323  (unexpected,  on- 
usual,  and  unexplained  failure  of  an  air-brake 
to  work). 

The  fact  that  an  old  and  experienced  em- 
ployee, fully  aware  of  the  possible  dangers  of 
the  situation  existing  at  the  time  of  the  acci- 
dent, deemed  It  unnecessary  to  adopt  the  pre- 
caution which  It  is  suggested  should  have  been 
embodied  in  a  rule,  has  been  mentioned  as  a 
circumstance  tending  very  strongly  to  show  that 
it  was  not  negligence  not  to  adopt  such  a  rule. 
Nlles  V.  New  York  C.  ft  H.  R.  R.  Co.  (1897)  14 
App.  Div.  70. 

On  the  ground  that  an  employer  is  not  under 
any  duty  to  make  rules  for  the  purpose  of  regu- 
lating acts  which  are  In  themselves  negligent. 
It  has  been  held  that  a  railroad  company  is  not 
chargeable  with  negligence  because  of  Its  omis- 
sion to  make  a  rule  for  the  protection  of  brake- 
men  against  injury  received  in  boarding  moving 
freight  cars,  when  there  is  opportunity  to  board 
them  while  they  are  standing.  McDugan  v. 
New  York  C.  ft  H.  R.  R.  Co.  (1894)  10  Misc. 
336. 

One  of  the  purposes  of  a  rule  is  to  convey  a 
warning  to  the  servant  as  to  the  danger  of  doing 
a  certain  act  or  doing  It  in  a  certain  way.  See 
Latorre  v.  Central  Stamping  Co.  (1896)  9  App. 
Div.  146,  where  the  main  issue  was  whether  a 
minor  employee,  should  have  been  Instructed, 
and  the  court  said  that  under  the  circumstances 
the  jury  would  have  been  justified  in  finding 
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bad  passed  Cornwall  Bridge  at  10:  28.  (22) 
Train  474,  under  the  rules  of  defendant,  had 
the  ri^ht  to  proceed,  and  under  the  order  re- 
cited in  paragraph  19  was  bound  to  proceed, 
and  did  so,  running  at  the  rate  of  42  miles 
an  hour.  (23)  No  one  on  board  of  train  474 
knew  that  1411  had  received  orders  to  stop 
at  Kent  Furnace.  The  conductor  in  charge 
find  the  engineer  knew,  from  the  order,  tiiat 
474  had  the  right  of  track  to  New  Milford. 
(24)  No  one  in  charge  of  or  on  1411  knew 
officially  that  474  was  in  the  rear.  The  con- 
ductor  and  rear  brakeman  had  heard  the 
night  before  that  474  would  be  out  in  the 
morning,  but  had  no  information  that  474 
was  in  fact  out.  No  one  on  1411  knew  the 
location  of  474  at  any  time  on  said  day.  The 
conductor  of  1411  had  cautioned  Rear  Brake- 
man  Hall,  at  West  Cornwall,  the  station  just 
north  of  Cornwall  Bridge,  to  look  out  for 


474,  but  gave  him  no  further  caution  or  or- 
der. (25)  No  order  was  received  by  those 
in  charge  of  474  or  1411  of  the  location  of 
either  of  said  trains,  or  of  any  fact  relating 
to  either  train.  (26)  The  train  despatcher 
knew  that  474  must  overtake  1411  either  at 
Kent  Furnace  or  on  the  track  before  reach- 
ing Kent;  and  all  of  the  foregoing  facts  ex- 
cept those  in  paragraphs  1,  14,  16,  and  24, 
and  the  last  two  lines  of  paragraph  18,  were 
known,  or  ought  to  have  been  known,  to  him, 
as  well  as  those  containrd  in  paragraphs  49 
to  63,  inclusive.  (27)  The  snow  plow  on 
474  was  in  charge  of  plaintiff's  intestate,  the 
assistant  roadmaster  of  defendant,  who  was 
engaged  in  working  the  flanges, — the  appli- 
ances used  in  cleaning  the  tracks, — ^lifting 
them  when  the^r  came  to  bridges,  switches, 
etc.,  and  lowering  them  thereafter.  (28) 
Within  the  front  part  of  said  snow  plow  was 


that  SQch  instruction  was  necessary,  or  that 
there  should  have  been  some  rule  or  regulation 
on  the  subject. 

Hence  the  question  whether  the  ease  was  one 
in  whlcn  there  should  have  been  a  rule  Is  some- 
times determined  upon  the  same  principle  as 
those  which  are  controlling  where  the  question 
to  be  settled  is  whether  the  servant  should  have 
been  Instructed  as  to  some  danger  of  the  em- 
ployment. 

Thus,  In  Houston  &  T.  C.  R.  Co.  v.  Strychar- 
9kl  (1894)  6  Tex.  Civ.  App.  656,  the  court  dis- 
cussed the  liability  of  the  employer  as  follows : 
"It  Is  certainly  the  duty  of  railway  companies 
TO  have  suitable  regulations  for  the  doing  of 
their  business,  which  will  give  reasonable  pro- 
tection to  their  employees  where  the  exposure 
is  such  that  prudence  requires  it.  But  all  risks 
which  an  employee  Incurs  In  the  service  cannot 
be  so  provided  against  by  previous  regulation. 
There  are  some  from  which,  by  the  use  pf  his 
senses,  he  must  protect  himself.  Such  are  those 
which  are  open  and  patent  to  his  observation. 
Such  was  that  from  which  appellee  suffered. 
When  the  circumstances  are  such  that  the  mas- 
ter Is  required.  In  the  exercise  of  due  care,  to 
have  a  rule  for  the  protection  of  the  servant, 
the  latter  may  presume  that  the  rule  exists  un- 
til he  ought  to  know  the  contrary ;  and  he  may 
rely  on  such  presumption  without  being  guilty 
of  negligence,  and  may  hold  the  master  liable 
for  any  harm  that  results  from  the  absence  of 
the  rule.  But  there  is  no  authority  that  we 
know  of  which  exacts  from  the  master  the  duty 
of  cautioning  the  servant  against  a  danger 
which  the  servant,  while  performing  his  work, 
may  see  and  guard  against  as  well  as  could  the 
master  himself  If  present,  or  anyone  else  whom 
be  might  put  to  give  the  warning." 

In  this  point  of  view  It  Is  clear  that  the  sim- 
pler the  acta  to  be  performed,  the  less  ground 
will  there  be  for  Inferring  the  existence  of  an 
obligation  to  frame  rules.  Thus,  it  has  been 
beld  that  negligence  cannot  be  predicated  of  the 
failure  of  an  employer  to  promulgate  rules  for 
the  guidance  of  men  engaged  in  loading  ore  on 
cars  and  moving  them  along  the  track  only  a 
few  hundred  feet  in  length,  not  by  engines,  but 
by  their  own  strength  or  that  of  a  horse.  Mor- 
gan V.  Hudson  River  Ore  ft  I.  Co.  (1892)  183  N. 
Y.  666. 

Nor  is  a  railroad  company  bound  to  make 
rules  to  govern  Its  laborers  as  to  what  should 
be  done  to  secure  the  remnants  of  the  stacks 
of  ties  and  prevent  them  from  falling.  Texas 
St  N.  O.  R.  Co.  V.  Echols  (1804)  87  Tex.  839. 
The  court  said :  "In  this  case  the  work  to  be 
done  was  of  that  character  which  could  be  oer- 
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formed  and  understood  by  any  laborer  of  com- 
mon intelligence.  In  Its  performance  there  was 
no  danger  greater  than  attends  any  work  com- 
moDly  done  In  the  ordinary  avocations  of  life. 
The  reason  for  the  rule  requiring  of  the  master 
the  precaution  of  prescribing  regulations  for  the 
discharge  of  such  duties  does  not  exist  here, 
and  therefore  the  rule  does  not  apply  to  this 
case.  The  same  requirements  apply  to  all  em- 
ployers, railroads,  manufacturers,  merchants, 
farmers,  and  In  fact  every  branch  of  busi- 
ness, when  the  business  is  such  that  the  dan- 
ger to  the  servant  exists  by  reason  of  the  very 
nature  of  the  service  to  be  performed ;  and  it 
applies  to  neither  when  that  danger  may  not 
be  reasonably  anticipated  on  account  of  the 
character  of  the  work.  Suppose  that  a  citizen 
of  the  city  of  Houston  had  been  running  a  wood 
yard,  with  hands  employed  in  hauling  and  stack- 
Ing  cord  wood,  and  at  the  same  time  other  bands 
taking  down  the  stacks  of  wood,  and  delivering 
it  to  customers.  The  same  danger  would  exist 
as  In  this  case,  that  a  stack  of  wood  8  feet  high, 
left  unsecured,  with  a  narrow  base,  might  fall 
u*^on  one  passing,  In  discharge  of  a  duty.  In  the 
yard.  The  same  reason  for  the  owner  of  the 
wood  yard  to  make  rules  for  the  performance 
of  this  duty  would  arise  out  of  this  state  of 
facts.  Indeed,  there  Is  scarcely  an  employment 
in  which  laeor  finds  remuneration  that  is  not 
attended  by  some  dangers,  arising  out  of  the 
negligence  of  coemployees.  The  rule  is  a  sound 
and  salutary  one,  when  applied  to  cases  involv- 
ing extra  risks,  but  It  would  be  burdensome  to 
all  characters  of  ordinary  business  If  extended 
beyond  the  necessity  out  of  which  it  originated." 
The  employer's  failure  to  promulgate  a  writ- 
ten rule  cannot  be  made  the  basis  of  an  action, 
where  oral  Instructions  covering  the  same  sub- 
ject-matter have  been  given.  Whalen  v.  Michi- 
gan C.  R.  Co.  (1897.  Mich.)  72  N.  W.  823. 

b.  Extent  of  emplover'%  duty  tested  by  the  ueage 
of  other  persons  engaged  in  the  same  husi- 
ness. 

Where  the  rules  promulgated  by  an  employer 
affofd  ample  protection,  if  duly  observed,  the 
fact  that  different  rules  for  the  same  emer- 
gency have  been  adopted  by  other  employers 
is  not  sufficient  to  show  that  he  Is  negligent. 
Smith  V.  New  York  C.  &  H.  R.  R.  Co.  (1895)  88 
Hun,  468. 

But  within  certain  limits  the  usage  of  other 
employers  supplies  an  Important  element  in  the 
determination  of  cases  of  this  type. 

"When  the  question  is  whether  the  case  was 
one  In  which  rules  ought  to  have  been  made, 
the  fact  that  other  people  or  corporations  en- 
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a  small  elevation  above  its  main  floor,  known 
as  the  observatory  or  cupola,  and  from  which 
through  two  circular  windows  about  15 
inches  in  diameter,  the  track  could  be  seen. 
The  snow  plow  was  so  constructed  that  it 
prevented  a  view  ahead  of  the  engine  by  the 
engineer.  (29)  Kule  104  of  said  defendant 
for  the  movement  and  operation  of  trains 
provides  that  'when  a  tram  is  being  pushed 
by  an  engine,  a  flagman  must  be  stationed  in 
a  conspicuous  position  on  the  front  of  the 
leading  car,  so  as  to  perceive  the  first  sign 
of  danger,  and  immediately  signal  the  en- 
gineman.'  ^(30)  The  cupola  was  designed  to 
carry  two  men,  one  to  work  the  flanges,  and 
one  to  act  as  a  lookout.  (31)  Between 
West  Cornwall  and  Kent  Furnace  no  one  was 
in  the  cupola  as  a  lookout  or  flagman.  The 
assistant  superintendent  of  the  division  was 
in  said  cupola  watching  the  work  of  the 
plow,  for  which  purpose  he  boarded  the 
plow  at  Falls  Village.     (32)     In  the  small 


compartment  on  the  main  floor  of  the  plow 
were  a  stove,  and  nine  men,  who  were  labor- 
ers, to  shovel  snow  in  case  of  a  drift,  and 
other  employees  of  defendant.  (33)  Said 
day  was  very  cold,  and  the  snow  plow  threw 
the  snow  considerably,  rendering  it  difficult 
to  see  ahead.  Just  before  the  accident  the 
plow  was  not  throwing  much  snow,  and  a 
lookout  could  see  through  said  two  windows. 
(34)  During  the  trip  from  Pittsfield,  an 
employee,  by  direction  of  the  conductor,  had 
cleaned  the  two  windows  in  the  cupola  every 
time  474  stopped.  It  was  impossible  to 
clean  them  while  the  train  was  in  motion, 
and  these  windows  had  not  been  cleaned 
since  474  stopped  at  West  Cornwall,  eighteen 
minutes  before.  (35)  After  1411  stopped 
at  Kent  Furnace,  the  rear  brakeman.  Hall^ 
went  up  the  track  to  flag  474.  Kule  97  cov- 
ered all  the  duty  devolving  on  Hall,  and  pro- 
vides: *When  a  schedule  freight  train  is 
detained  at  any  of  its  usual  stops  beyond  its 


gaged  In  the  same  business  had  or  had  not 
found  It  necessary  to  make  rules  upon  that 
subject,  is  one  which  might  well  be  considered." 
Eastwood  V.  Retsof  Min.  Co.  (1895)  86  Hun,  91. 

The  positive  branch  of  this  rule  is  Illustrated 
by  an  Illinois  case  in  whicn  It  was  held  proper 
on  the  cross-examination  of  a  witness  to  ask 
whether  it  was  not  the  custom  of  the  defend- 
ant company,  or  of  all  companies,  to  have  a 
foreman  with  the  sectionmen.  to  warn  them  of 
the  approach  of  trains.  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  McGrath  (1885)  115  111.  172. 

In  Abel  v.  Delaware  &  H.  Canal  Co.  (1891) 
128  N.  Y.  662,  the  trial  Judge  had  admitted  in 
evidence,  against  the  objection  of  the  defendant, 
the  rules  of  other  railroad  companies,  and 
among  other  rules  those  enacted  for  the  protec- 
tion of  repairmen,  and  instructed  the  Jury  upon 
the  obligation  of  the  defendant  to  make  and 
promulgate  proper  rules  for  the  conduct  of  its 
business.  He  referred  to  the  fact  that  he  had 
admitted  the  rules  of  other  companies  to  be 
proved,  "not  because  it  was  the  duty  of  this 
company  to  adopt  the  rules  of  any  other  com- 
pany, but  to  better  enable  you  to  Judge  and  de- 
termine, in  looking  at  the  different  rules  that 
prevail,  what  is  a  reasonable  and  proper  rule." 
After  some  further  remarks  on  this  point  the 
Judge  proceeded :  "I  think  rules  might  have 
been  suggested,  not  adopted  by  any  company. 
You  have  a  right  to  consider  whether  some  rule 
which  occurs  to  you,  even  though  no  company 
had  adopted  it,  would  have  been  a  better  rule 
and  given  better  protection,  and  such  an  one 
as  ought  to  have  been  adopted  and  maintained. 
The  'defendant's  counsel  excepted  to  that  part 
of  the  charge'  in  relation  to  the  Jury  determin- 
ing what  were  proper  rules,  and  they  might  con- 
clude what  rules  should  be."  But  the  court  of 
appeals  said  :  "If  the  charge  Is  to  be  construed 
as  leaving  it  to  the  Jury  to  determine,  Irre- 
spective of  the  evidence,  what  rules  ought  to 
have  been  adopted  for  the  safety  of  the  repair- 
men, and  to  find  the  one  way  or  the  other  on  the 
question  of  the  defendant's  negligence  in  .•con- 
formity with  a  conclusion  so  reached,  the  charge 
was  undoubtedly  erroneous.  But  this  is  not 
the  fair  interpretation  of  the  charge.  The 
plain  object  of  the  court  was  to  guard  the  Jury 
against  giving  undue  weight  to  the  fact  that 
more  specific,  and,  as  the  plaintiff's  counsel  con- 
tended, better,  rules  had  been  adopted  by  other 
companies  than  had  been  adopted  by  the  defend- 
ant. This  is  very  apparent  from  what  follows 
the  clause  quoted  :  'So  that  some  other  com- 
pany has  adopted  a  rule,  you  can't  hold  as  mat- ' 
43  L.  R.  A. 


ter  of  right  that  this  company  should  have 
adopted  it.  If,  on  examining  the  rules  of  other 
companies  and  those  that  prevailed  here,  you 
should  think  that  one  set  of  them  was  not  a 
reasonable  protection,  and  the  other  was.  ft 
would  help  you  very  much  in  getting  at  what 
ought  to  be  done.  That  is  the  reason  why  this 
evidence  was  admitted.'  The  effect  of  the 
charge  was  that  the  Jury  were  to  weigh  the  evi- 
dence, and,  in  view  of  the  rules  adopted  by  dif- 
ferent companies, 'determine  whether  the  defend- 
ant had  discharged  its  duty  in  the  premises,  and 
that  they  were  not  to  find  a  rule  proper  or  Im- 
proper because  some  other  company  has  ado|>ted 
or  rejected  it.  The  court  was  endeavoring  to 
aid  the  Jury  in  weighing  the  evidence  which 
related  to  the  rule  under  which  the  defendant's 
business  was  conducted,  and  that  adopted  on  the 
same  subject  by  other  companies.  We  do  not 
think  the  Jury  were  misled." 

On  the  other  hand,  the  fact  that  no  rule  cov- 
ering the  circumstances  out  of  which  the  injury 
arose  has  been  promulgated  by  other  employers 
In  the  same  kind  of  business  points  very  strong- 
ly to  the  conclusion  that  the  failure  to  promul- 
gate such  a  rule  is  not  actionable  negligence. 
See  this  point  emphasized  in  Berrigan  v.  New 
York,  L.  E.  &  W.  R.  Co.  (1892)  131  N.  Y.  582; 
Morgan  v.  Hudson  River  Ore  &  I.  Co.  (1892) 
133  N.  Y.  666. 

"But  the  fact  that  no  such  rules  had  been 
made  [by  other  employers  in  the  same  business] 
is  not  conclusive  against  the  necessity  of  mak- 
ing them.  It  is  simply  a  fact  to  be  considered. 
Where  the  business  Is  complicated,  the  circum- 
stances are  those  which  do  not  occur  often,  and 
the  danger  is  not  serious,  it  may  well  be  that 
the  fact  that  other  people  engaged  In  the  same 
business  have  found  no  necessity  for  making 
rules  for  the  particular  case  is  almost  con- 
clusive that  such  rules  are  not  necessary.  But 
where  the  circumstances  are  such  that  any  per- 
son can  see  what  might  happen  in  a  given  case, 
and  the  danger  is  plain  and  obvious,  the  Jurors 
might  be  at  liberty  to  infer  that  rules  to  protect 
the  employee  were  necessary,  although  they  had 
no  experience  in  the  particular  business,  and  al- 
though there  was  no  evidence  that  other  cor- 
porations in  the  same  business  had  made  rules 
for  such  cases."  Eastwood  v.  Retsof  Min.  Co. 
(1895)   86  Hun,  91. 

In  Crowe  v.  New  York  C.  ft  H.  R.  R.  Co. 
(1893)  70  Hun,  37,  it  was  laid  down  that  a 
railway  company  cannot  be  held  negligent  In 
failing  to  promulgate  a  rule  which  has  never 
been  adopted,  and  which  would  not  be  practic- 
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leaving  time,  when  the  rear  of  the  train  can 
be  plainly  seen  itom  a  train  moving  in  the 
same  direction  at  a  distance  of  at  least  twen- 
ty telegraph  poles,  the  flagman  must  go  back 
\rith  danger  signals  not  less  than  fifteen  tel- 
egraph poles,  and  as  much  further  as  may  be 
necessary  to  protect  his  train;  but,  if  the 
rear  of  his  train  cannot  be  plainly  seen  at  a 
distance  of  at  least  twenty  telegraph  poles, 
or  if  it  stops  at  any  point  that  is  not  its  usu- 
al stopping  place,  or  if  an  extra  train  is 
stopp^  at  any  point,  the  flagman  must  go 
hack  not  less  than  twenty  telegraph  poles, 
and,  if  his  train  should  be  detained  until 
within  ten  minutes  of  the  time  of  a  passenger 
train  moving  in  the  same  direction,  he  must 
be  governed  by  rule  No.  99.*  Tlie  employees 
of  defendant  occasionally  violated  this  rule, 
and  the  conductor  of  1411  knew  this.  Trains 
sometimes  stopped  so  short  a  time  that  a 
strict  compliance  with  the  rule  was  impos- 
sible unless  the  brakeman  was  left  behind. 


which  sometimes  occurred.  474  was  an  ex- 
tra train,  and  Hall's  duty  under  the  rules 
was  to  go  back  twenty  telegraph  poles,  and 
flag  the  same.  This  was  a  distance  of  3,000 
feet,  the  telegraph  poles  being  150  feet  apart. 
Hall  went  up  the  track  about  600  feet,  when 
train  474  rounded  a  sharp  curve.  (36)  The 
assistant  superintendent  saw  H:ill  running 
up  the  track  and  flagging,  as  soon  as  he  could 
have  seen  from  474 ;  and  when  474  was  about 
600  feet  from  Hall  he  jumped  from  the  cupo- 
la to  the  compartment,  and  motioned  the  con- 
ductor to  stop  the  train.  The  conductor  at 
once  jumped  upon  the  cupola,  and  pulled  the 
bell  rope  twice,  but  it  did  not  ring  the  bell  in 
the  engine  cab.  This  bell  rope  connected 
with  the  engine,  and  the  engineer  relied  up- 
on it  to  warn  him  of  danger  ahead.  (37) 
The  engineer  saw  around  the  sharp  curve, 
from  the  right  hand  side  of  his  cab.  Flagman 
Hall,  when  about  300  feet  ahead,  and  he  at 
once  did  all  that  he  could  do  to  stop  474  by 


able  If  It  were  adopted,  but  the  above  cases  show 
that  the  former  of  the  grounds  here  suggested 
is  laid  down  in  too  auqualifled  terms. 

In  Dcing  V.  New  York,  O.  &  W.  R.  Co.  (1893) 
73  Hun,  270,  a  case  the  facts  of  which  are 
stated  In  Vlli.  a,  infra,  the  plaintiff  was  non- 
suited on  the  ground  that  no  evidence  had  been 
given  that  any  rules  were  in  use  by  other  cor- 
porations engaged  in  business  of  a  similar  char- 
acter, and  no  experts  or  other  witnesses  had 
given  testimony  tending  to  show  that  any  rule 
was  necessary  or  practicable  in  such  a  case,  nor 
was  the  evidence  such  as  to  make  the  necessity 
and  propriety  of  making  and  promulgating  the 
mle  contended  for  so  obvious  as  to  make  the 
question  one  of  common  experience  and  knowl- 
edge. The  abstract  correctness  of  this  doctrine 
was  not  denied  by  the  court  of  appeals,  but  It 
was  held  that  the  principle  which  really  con- 
trolled the  case  was  that,  when  a  master  knows 
that  his  employees  are  doing  their  work  in  a 
reckless  and  dangerous  manner  It  Is  his  duty  to 
change  the  manner  of  operation  by  some  regula- 
tion or  rule.  Doing  v.  New  York,  O.  &  W.  R.  Co. 
(1807)  151  N.  Y.  579.  The  decision  in  (1893) 
73  Hun,  270,  was  followed  in  Ely  v.  New  York 
C.  &  H.  R.  R.  Co.  (1895)  88  Hun,  823,  holding 
that  the  failure  of  a  railroad  company  to  adopt 
rules  or  regulations  governing  the  loading  of 
rails  upon  a  flat  car  by  gangs  of  men  on  either 
Bide  Is  not  negligence  rendering  It  liable  for  an 
Injury  to  one  so  engaged  from  the  falling  of  a 
rail  thrown  on  the  car  from  the  opposite  side, 
unless  rules  relating  to  such  work  have  been 
adopted  by  other  companies,  or  a  rule  would  be 
necessary  and  practicable.  But  the  position 
taken  by  the  court  of  appeals  in  (1897)  151  N. 
Y.  579,  renders  It  difficult  to  say  whether  this 
decision  would  be  upheld  upon  the  facts  dis- 
closed, if  It  came  under  review  in  the  higher  tri- 
bunal. 

Sometimes  the  employer's  liability  in  this 
point  of  view  has  been  determined  by  applying 
the  test  of  the  doctrine  of  assumption  of  risks. 

Thus,  in  Hannibal  &  St.  J.  R.  Co.  v.  Kanaley 
(1888)  39  Kan.  1,  we  And  the  court  arguing  as 
follows  :  "Again,  a  railroad  company  Is  not  re- 
quired to  change  Its  orders,  or  signals,  for  the 
movement  of  Its  trains,  because  some  other  rail- 
road company  has  adopted  a  dlfterent  system  of 
orders  or  signals.  A  railroad  company  may  even 
have  in  use  a  system  of  orders  or  signals  shown 
to  be  less  safe  than  that  adopted  by  another 
railroad  company,  without  being  liable  to  Its 
employees  for  the  consequences  of  the  use  of 
such  orders,  or  signals^  If  the  employee  thinks 
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proper  to  continue  In  the  service  of  the  com- 
pany with  the  knowledge  of  the  orders  or  signals 
in  use,  It  Is  at  his  own  risk,  and  all  that  he  can 
require  of  the  company  Is  that  he  shall  not  be 
deceived  as  to  the  degree  of  danger  he  Incurs." 

c  Rules  prescribed  must  he  definite  and  inteir 

ligme. 

See  also  VII.  infra. 

It  Is  sufficiently  obvious  that  an  employer 
cannot  be  said  to  have  discharged  his  duty  In 
regard  to  the  framing  of  rules  unless  their  pro- 
visions are  sufficiently  specific  to  furnish  the 
employees  affected  with  adequate  Information 
respecting  the  acts  which  are  to  be  done  In  or- 
der to  carry  out  the  employer's  Ideas  as  to  the 
proper  manner  of  performing  the  work. 

Thus,  a  general  rule  that  freight  Is  to  be 
safely  loaded  so  that  It  cannot  fall  off  the  cars 
Is  not  sufficient  as  a  rule  in  regard  to  loading 
timber  above  the  sides  of  the  car,  so  as  to  re- 
lieve the  railroad  company  from  liability  for  In- 
jury to  a  servant  by  the  fall  of  timber  from  a 
gondola  car  on  which  it  was  piled  above  the 
sides  without  stakes  to  hold  It,  although  stakes 
were  furnished  by  the  company  to  be  used  In  the 
discretion  of  Its  servants.  Ford  v.  Lake  Shore 
&  M.  S.  R.  Co.  (1891)  124  N.  Y.  493,  12  L.  R. 
A.  454.  The  court  said  :  "Method  or  system 
as  to  loading  lumber,  there  was  none.  Having 
furifished  a  good  car  and  stakes  that  might  be 
used,  the  manner  of  loading  lumber  was  left 
to  the  Judgment  and  discretion  of  its  agents  and 
servants.  It  was  not  sufficient  for  the  defend- 
ant to  show  that  its  employees  knew  that  the 
rute  I  have  quoted  applied  to  lumber,  and  also 
knew  that  the  general  usage  required  it  to  be 
staked,  and  that  stakes  were  furnished  and 
available  to  the  men  in  the  particular  case  be- 
fore us.  All  this  may  be  assumed  to  be  true* 
and  yet  the  fact  exists  that  the  use  of  the 
stakes  was  not  enjoined  upon  the  servants  by 
any  rule  of  the  defendant  or  by  any  Instruction 
ever  given  them.  Having  furnished  the  car  and 
the  stakes,  It  was  left  to  the  judgment  and  discre- 
tion of  the  foreman  whether  to  use  the  stakes 
or  not,  and  in  this  particular  instance  they  were 
not  used  for  the  reason  that  they  supposed  the 
lumber  would  stay  on  the  car  over  the  short 
distance  it  was  to  be  carried.  And  it  Is  be- 
cause of  the  failure  of  the  defendant  to  require 
the  use  of  the  stakes  In  all  cases  that  the  neg- 
lect of  Its  servants  In  this  case  is  imputed  to 
it.  There  was  no  rule,  and  the  only  method  or 
system  was  such  as  the  foreman  In  each  par- 
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reyeraing  and  applying  brakes  to  engine  and 
tender.  (38)  There  was  no  air  brake  on 
eaid  plow,  the  only  brake  being  a  hand 
brake.  (399)  Train  474  slowed  down  in  mn- 
ning  the  900  feet  to  train  1411,  after  Flag- 
man Hall  was  seen.  It  was  running  about 
20  miles  an  hour  when  it  struck  the  rear  of 
the  freight  train  as  it  stood  on  the  main 
track.  It  plunged  through  three  freight 
cars  before  it  stopped.  The  collision  occurred 
at  11 :  02  A.  M.,  ten  minutes  after  474  passed 
Cornwall  Bridge.  (40)  As  a  result  of  the 
collision,  the  conductor  of  474  was  killed, 
some  of  the  men  in  the  compartment  were 
injured,  and  the  plaintiff's  intestate  was  fa- 
tally injured.  He  lived  about  two  or  three 
hours  after  the  collision,  suffering  greatly, 
and  then  died.  He  was  fifty-one  years  of 
age,  in  good  health,  and  at  the  lime  of  his 
death,  and  for  some  time  before,  he  had  been 
ilic  assistant  roadmaster  of  the  Berkshire 
Division  of  the  defendant,  having  been  em- 


ployed on  this  division  some  thirty  years. 
(41)  Had  the  engineer  been  notified, 
through  the  bell,  of  the  flafman  ahead,  and 
had  he  then  done  all  he  could  to  have  stopped 
the  train,  the  collision  could  not  have  been 
avoided,  but  probably  its  force  and  extent 
somewhat  modified.  (42)  There  was  no 
neglieenoe  on  the  part  of  any  of  the  employ- 
ees of  train  474,  or  of  train  1411,  except  Rear 
Brakeman  Hall.  (43)  Said  train  474  was 
properly  equipped,  and  its  appliances  in  good 
order,  except  that  it  had  no  hospital  stretch- 
er on  board,  as  required  by  statute,  and  no 
air  brakes  on  the  snow  plow.  Its  appli- 
ances were  in  good  order,  except  the  said  bell 
cord  and  bell.  Train  1411  and  its  appli- 
ances were  proper,  and  in  good  order.  (44) 
The  absence  of  the  hospital  stretcher  in  some 
degree  increased  the  sufferings  of  the  plain- 
tiff's intestate,  who  had  to  be  removed  on 
boards  for  some  distance,  but  did  not  cause 
his  death.     (45)  Train  474  could  have  been 


ticular  case  should  deem  the  safe  and  proper  one 
to  pursue.  Under  such  a  state  of  facts  the  em- 
ployer must  be  deemed  constructively  present 
during  the  loading  of  the  cars,  and  the  acts  of 
his  agents  are  in  law  deemed  to  be  his  acts. 
The  improper  and  negligent  loading  of  the  cars 
is  thus  traced  directly  to  the  defendant,  and 
its  uegligence  established." 

Where  car  repairers  are  required  to  woric  on 
a  siding  which  trains  may,  in  tlie  ordinary 
course  of  business,  enter  from  either  end,  and 
the  custom  is  to  protect  such  car  repairers  by 
placiufT  a  blue  flag  at  one  end  only  of  a  car 
which  is  undergoing  repair,  the  company  Is  neg- 
ligent in  not  promulgating  a  more  definite  rule 
than  one  which  merely  provides  that  "blue  is  a 
signal  to  be  used  by  car  inspectors."  Chicago, 
B.  &  Q,  R.  Co.  V.  McGraw  (1896)  22  Colo.  363. 

So,  also,  a  rule  for  the  protection  of  car  re- 
pairers is  essentially  defective  where  it  omits 
to  designate  the  person  by  whom  the  danger 
signal  may  be  removed.  Abel  v.  Delaware  ft  H. 
Canal  Co.  (1891)  128  N.  T.  662.  (This  case 
is  reviewed  at  length  in  VIII.  a,  infra.) 

So,  also,  It  Is  as  much  the  duty  of  a  master  to 
specify  In  a  rule  the  means  by  which  the  notice 
of  danger  for  which  it  provides  Is  to  be  given 
as  It  Is  his  duty  to  direct  that  such  notice  shall 
be  given.  Evansyille  &  T.  H.  R.  Co.  v.  Hoicomb 
(18f>4)  0  Ind.  App.  198.  (Rule  requiring  that 
actual  notice  of  any  switching  done  In  the  day- 
time on  repair  track  should  be  given  to  the  men 
working  there,  but  not  designating  the  person 
by  whom  notice  was  to  be  given,  held  not  suf- 
ficient as  a  matter  of  law.) 

But  It  would  seem  that  as  the  work  of  exam- 
ining, repairing,  and  moving  cars  In  a  yard  Is 
Irregular,  and  not  susceptible  of  being  arranged 
wich  that  nicety  and  exactness  which  can  con- 
veniently be  applied  in  the  running  of  regular 
trains,  a  railroad  company  Is  not  negligent  in 
'promulgating  general  rules  In  regard  to  the 
duties  to  be  performed  under  such  circumstances. 
Besel  V.  New  York  C.  &  H.  R.  R.  Co.  (1877)  70 
N.  Y.  171. 

A  rule  which  requires  employees  of  one  class 
to  protect  themselves  by  certain  precautions 
against  the  possible  consequences  of  certain  acts 
of  employees  of  another  class  cannot  be  Im- 
pugned on  the  ground  of  insufliciency  because 
It  does  not  in  terms  forbid  the  latter  class  of 
employees  to  do  those  acts.  Corcoran  v.  Dela- 
ware, L.  ft  W.  R.  Co.  (1891)  126  N.  Y.  678. 
There  one  of  the  rules  of  the  defendant  pro- 
vided that  "men  repairing  cars  must  see  for 
themselves  that  they  are  protected  bv  a  flag 
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when  under  and  between  the  cars;**  another 
that  "a  red  flag  by  day,  red  light  or  fire  on 
the  track  by  night.  Indicates  danger;  on  per- 
ceiving such  the  engineer  shall  Immediately 
stop  his  train  before  passing  such  signal.** 
The  trial  Judge,  under  the  defendant's  excep- 
tion, submitted  to  the  Jury  the  question  as  to 
the  sufficiency  of  the  rules,  the  only  suggestion 
made  as  to  their  Insufficiency  being  that  they 
did  not  in  terms  prohibit  the  coservants  of  the 
plaintiff  from  moving  other  cars  upon  the  one 
from  which  the  red  flag  was  shown  and  under 
which  the  plaintiff  was.  But  the  court  of  ap- 
peals said :  *'Thi8  idea  was  necessarily  In- 
cluded in  the  regulation  which  required  a  red 
flag  to  be  hung  out  from  a  car  in  process  of  re- 
pair, and  the  rule  must  have  been  so  understood 
by  any  person  of  common  Intelligence.  It  is 
not  suggested  that  .  .  .  [the  coservant] 
was  Ignorant  of  the  meaning  of  the  signal.  The 
rule  would  not  be  any  more  effective  to  prevent 
the  accident,  or  more  likely  to  insure  observance, 
had  it  been  followed  by  a  provision,  in  express 
words,  forbidding  the  employees  from  moving 
cars  against,  or  in  the  direction  of,  another  car 
from  which  a  flag  was  exhibited.  We  think 
there  was  no  proof  of  neglect  on  the  part  of 
the  defendant  to  make  and  promulgate  suitable 
and  proper  rules  for  the  Information  and  govern- 
ment of  its  employees,  to  warrant  the  submla- 
sion  of  the  case  to  the  Jury." 

d.  VeoetBity  for  rule», — whether  for  court  or 
jury  to  decide. 

In  the  absence  of  any  testimony  as  to  the  pos- 
sibility or  usefulness  of  any  code  of  rules  or 
system  of  signals,  which  might  be  framed  for 
the  purpose  of  warning  employees  of  the  ap- 
proach of  detached  cars  in  railroad  yards,  a 
Jury  is  not  Justified  in  finding  that  the  company 
was  negligent  In  failing  to  promulgate  such  a 
code  or  system.  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Carruthers  (1896)   56  Kan.  809. 

But  where  the  evidence  is,  as  is  commonly  the 
case,  confiictlng,  or  such  as  may  be  construed 
differently  by  reasonable  men,  it  becomes  a 
question  of  fact  for  the  Jury  whether  proper 
rules  have  been  established.  Gulf,  C.  ft  S.  F. 
R.  Co.  V.  Finley  (1895)  11  Tex.  Civ.  App.  64. 

The  doctrine  which  Is  usually  laid  down, 
therefore,  is  that  the  question  whether  the 
master  has  failed  In  its  performance  of  the  duty 
which  it  owes  to  provide  such  appliances,  and  a 
system  of  transacting  its  business  under  a  rule 
which    would    render    their    work    reasonably 
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stopped  in  about  1,500  feet,  or  the  distance 
of  ten  telegraph  poles.  (46)  Hod  the  rear 
brakeman  gone  back  twenty  telegraph  poles, 
and  signal^,  and  had  those  in  the  cupola  or 
on  the  engine  of  474  seen  him,  and  done  their 
duty,  the  collision  would  not  have  occurred. 
<46Vi)  The  rear  brakeman  had  about  time 
to  have  gone  back  3,000  feet  after  1411 
stopped  at  Kent  Furnace,  but  not  time 
enough  to  have  returned  to  1411,  nor  to  have 
returned  within  the  ordinary  time  of  stop- 
ping at  Kent  Furnace.  (47)  Tlie  rules  or 
regulations  for  the  movement  and  operation 
of  trains  adopted  and  used  by  the  defendant 
were  substantially  the  same  as  those  adopted 
by  the  American  Railway  Association  after 
protracted  conferences,  and  revised  from 
time  to  time  at  the  semiannual  meetings  of 
this  association.  About  90  per  cent  of  the 
steam  railways  of  this  country  are  using 
these  rules  with  such  modifications  as  adapt 
them  to  the  particular  railway.     (48)     For 


the  general  movement  and  operation  of 
trains  these  rules  are  the  best  and  safest 
general  rules  yet  devised  by  the  best  railroad 
talent  of  the  country.  (49)  The  only  pro- 
tection afforded  by  these  rules  to  trains  474 
and  1411  to  prevent  their  colliding  was  the 
rule  quoted  in  paragraph  33,  aupra.  These 
rules  were  not  and  are  not  intended  to  cover 
all  emergencies.  These  <»bJ1  often  for  special 
orders.  (50)  No  order  had  been  sent  474 
or  1411  when  they  should  meet,  and  it  was 
certain  they  would  meet  unless  474  was 
stopped  before  1411  reached  Kent.  It  was 
part  of  the  train  despatcher's  duty  to  notify 
trains,  not  regulated  by  the  time  tables  and 
rules,  in  advance,  where  they  would  meet,  so 
that  they  might  know  this  fact,  and  coUi- 
sionfl  be  avoided.  Ordinary  care  required 
such  orders,  and  in  his  failure  to  notify 
trains  474  and  ]411  of  this  he  was  negligent. 
(51)  Train  474  was  a  special  and  irregular 
train,  run  for  an  unusual  purpose,  for  the 


safe,  is  a  question  for  the  Jury.  Warn  v.  New 
York  C.  &  H.  R.  R.  Co.  (1895)  92  Hun,  91. 

In  an  action  by  a  car  repairer  for  injuries  re- 
sulting from  the  car  under  repair  being  struck 
by  a  moving  train,  it  Is  error  to  nonsuit  the 
plaintiff,  where  the  defendant  admits  that, 
while  cars  are  being  repaired  (as  this  was), 
on  tracks  other  than  the  repair  tracks,  "ordi- 
nary prudence,  care,  and  the  customs  and  reg- 
ulations of  the  company,  require  that  such  work 
should  not  be  done  except  while  the  car  Is  be- 
ing protected  by  watchmen  or  other  suitable 
protection,"  and  no  evidence  Is  offered  that  any 
such  protection  was  provided.  Luebke  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  (1888)  69  Wis.  127. 

Whether,  in  the  operation  of  trains,  emer- 
gencies which  no  system  of  rules  can  anticipate 
and  provide  for  have  arisen,  and  whether,  in 
view  of  such  emergencies,  tt\p  company  has 
acted  with  the  care  which  the  circumstances  de- 
mand, are  questions  of  fact  for  the  trial  court. 
Sprague  v.  New  York  &  N.  B.  R.  Co.  (1896)  68 
Conn.  345,  87  L.  R.  A.  638.  There  a  collision 
was  caused  by  the  incompetence  of  an  inexperi- 
enced engineer,  and  the  appellate  court  refused 
to  review  the  following  conclusion  of  the  trial 
court :  '*The  superintendent  and  train  despatch- 
ers  did  not  give  Conrad  special  orders  or  proper 
messages  to  guide  him  in  the  movement  of  his 
train  from  Hawleyville,  and  failed  to  exercise 
reasonable  care  in  this  regard,  In  view  of  Con- 
rad's known  inexperience  and  the  condition  of 
business  and  situation  of  trains  on  the  road  on 
that  day.  The  defendant  was  guilty  of  negli- 
gence amounting  to  a  want  of  reasonable  care 
In  not  providing,  in  some  way,  for  the  special 
direction  of  Conrad  under  the  circumstances  dis- 
closed by  the  evidence.  The  collision  was  due 
to  the  Incompetency  of  condactor  Conrad,  and 
to  the  negligence  and  want  of  reasonable  care 
of  the  defendant,  its  superintendent,  train- 
master, and  despatchers,  as  above  stated." 

But  the  Jury  cannot  be  asked^  whether  some 
specific  rule  suggested  by  the  plaintiff  should 
have  been  adopted.  Larow  v.  New  York,  L.  B. 
&  W.  R.  Co.  (1891)  61  Hun,  11.  (For  facts, 
see  VIII.  a,  infra.) 

Unless  at  least  some  evidence  is  offered  show- 
ing that  it  was  reasonable  or  practicable  to 
obviate  by  a  rule  such  accidents  as  that  for 
which  the  servant  seeks  Indemnity.  Berrigan 
V.  New  York,  L.  E.  &  W.  R.  Co.  (1892)  131  N. 
Y.  582.  (See  quotation  from  opinion  in  VIII. 
a,  infra.) 

To  Justify  the  submission  of  the  question  of 
the  master's  liability  to  the  Jury  it  must  appear 
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from  the  evidence,  either  that  some  rule  relat- 
ing to  the  work  in  which  the  servant  was  en- 
gaged had  been  adopted  by  other  employers  en- 
gaged in  business  of  a  similar  character,  or  that, 
in  the  opinion  of  experts  or  other  witnesses 
qualified  to  speak  on  the  subject,  a  rule  was  nec- 
essary and  practicable  in  such  a  case,  or  that 
the  necessity  and  propriety  of  making  and  pro- 
mulgating a  rule  is  so  obvious  as  to  render  the 
question  one  of  common  knowledge  and  experi- 
ence. Ely  V.  New  York  C.  &  H.  R.  R.  Co. 
(1895)  88  Hun.  323,  stating  the  effect  of  Ber- 
rigan V.  New  York,  L.  B.  &  W.  R.  Co.  (1892) 
131  N.  Y.  582.  (See  the  passage  quoted  In 
VIII.  a,  infra.) 

In  Cumpston  v.  Texas  &  P.  R.  Co.  (1895,  Tex. 
Civ.  App.)  33  S.  W.  737,  the  propriety  of  sob- 
mlttlng  to  the  Jury  the  question  whether  the  de- 
fendant should  have  provided  reasonable  regula- 
tions on  the  subject  was  made  by  the  court  to 
depend  upon  whether  it  was  practicable  under 
the  given  circumstances. 

In  Morgan  v.  Hudson  River  Ore  &  I.  Co. 
(1892)  133  N.  Y.  666,  the  plaintiff  was  one  of 
several  workmen  engaged  In  loading  with  ore 
certain  cars  which  were  moved  by  hand  or  horse 
power  along  a  slightly  Inclined  track,  and  had 
crept  under  one  of  the  cars  to  sweep  some  ore 
off  the  rails,  when  a  car  on  the  grade  above  him 
was  stalled  in  some  way,  owing  to  the  improp- 
er act  of  some  coservant  or  outsider  in  remov- 
ing the  blocking.  It  was  left  to  the  Jury  to 
say  whether  It  was  a  case  for  rules,  and,  if  so, 
what  particular  rule  should  have  been  adopted. 
This  the  court  of  appeals  held  to  be  error,  say- 
ing: "The  recovery  was  based  entirely,  on  the 
absence  of  rules.  It  was  not  suggested  at  the 
trial,  nor  is  it  on  this  appeal,  what  particular 
rule  the  defendant  could  have  adopted  that 
would  have  been  likely  to  prevent  the  accident. 
No  evidence  was  given  that  any  rule  is  in  use 
in  business  of  a  similar  character  by  other  cor- 
porations of  the  same  class  carrying  on  like 
operations,  nor  was  there  any  evidence  by  ex- 
perts or  other  ^tnesses  to  show  that  any  rule 
was  necessary  or  practicable  In  such  cases.  It 
was  left  to  the  Jury  to  say  whether  or  not  it 
was  a  case  for  rules,  and  If  so,  what  particu- 
lar rule  should  have  been  adopted.  We  know 
nothing  with  respect  to  the  views  entertained 
by  the  Jury  on  these  questions,  except  so  far  as 
they  are  Indicated  by  their  verdict  for  the  plain- 
tiff. It  Is  not  probable  that  they  concluded 
that  any  definite  rule  should  have  been  promul- 
gated, but  were  content  to  hold  that,  as  the 
plaintiff  was   injured,  the  defendant  ought  in 
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first  time  the  morning  in  question.  The  cir- 
cumstances of  this  case  were  unusual,  and 
present  an  emergency  which  probably  no 
general  code  of  rules  could  provide  for,  and 
the  rules  in  question  did  not  provide  for.  It 
required  special  orders  and  special  instruc- 
tions to  trains  474  and  1411,  so  that  train 
474  should  not  collide  with  1411  between 
Cornwall  Bridge  and  Kent.  (52)  Extra 
trains  are  run  daily  over  said  division,  aver- 
aging from  eight  to  fifteen,  and  some  days 
as  hi^h  as  twenty.  (53)  It  would  be  im- 
practicable to  operate  extra  and  regular 
trains  entirely  by  special  orders.  In  case  of 
emergency,  this  must  be  done,  and  general 
rules  cannot  cover  them.  The  meeting  places 
of  trains  not  upon  the  time-table  and  of  reg- 
ular trains  off  the  regular  time  are  provided 
for  by  special  orders,  and  not  governed  by 
the  printed  rules.  (54)  Those  m  charge  of 
474  and  1411  and  Rear  Brakeman  Hall  were 
fcimiliar  with  the  rules,  and  knew  that  in 


ordinary  cases  the  rules,  and  not  special  or- 
ders, would  govern  the  movement  of  all 
trains  on  the  division.  The  defe'ndant  had 
exercised  ordinary  care  in  the  J^election  of 
all  of  its  employees  on  trains  474  and  1411. 

(55)  On  March  20^  1896,  the  plaintiff  was 
duly  appointed  administratrix  of  the  estate 
of    said    Jerry   Nolan,    and    duly   qualified. 

(56)  Written  notice  of  a  claim  for  damaged 
was  made  in  conformity  to  the  statutory  pro- 
vision. (57)  Time-table  No.  23  and  rules 
are  made  a  part  of  the  record,  but  need  not 
bo  printed.  Copies  of  the  same  may  be 
lianded  to  the  judges  of  the  supreme  court 
of  errors.  (58)  1  find  as  a  fact  that  l^ese 
rules  did  not  sufficiently  provide  for  this 
emergency,  and  for  the  reasonably  safe  oper- 
ation of  trains  474  and  1411.  This  emer- 
gency required  the  exercise  of  great  care  by 
the  defendant,  since  the  danger  of  collision 
wa-s  great.  (59)  I  find  as  a  fact  that  the 
defendant  was  negligent  in  not  providing  for 


some  way  to  have  prevented  it,  or,  in  case  it 
did  not,  respond  to  him  In  damages.  Almost 
every  conceivable  injury  that  a  servant  receives 
in  the  course  of  his  employment  may  In  this 
way  be  submitted  to  a  Jury,  and  with  the  same 
res5.lt.'* 

Whether  or  not  the  evidence  is  sufficient  to 
show  a  case  In  which  the  duty  to  make  rules 
rested  on  the  employer  Is  a  question  of  law  for 
the  court.  Texas  &  N.  O.  R.  Co.  v.  Echols 
(1S94)   87  Tex.  339. 

In  one  case  the  court  remarked :  "A  rule 
which  would  require  no  movement  of  the  engine 
to  be  made  .  .  .  except  in  response  to  a 
signal  from  one  person,  when  he  might  be  in  a 
position  where  his  signal  could  not  be  seen  by 
the  engineer,  would  be  such  an  unreasonable 
impediment  to  the  prompt  despatch  of  defend- 
ant's business  as  a  public  carrier,  that  we  do  not 
consider  the  question  whether  or  not  defendant 
was  bound  to  adopt  It,  debatable,  or  one  upon 
which  fair-minded  men  would  differ."  Rut- 
ledge  V.  Missouri  P.  R.  Co.  (1894)  123  Mo.  121. 

In  Hewitt  V.  Flint  &  P.  M.  R.  Co.  (1887)  67 
Mich.  61,  it  was  held  that  the  plaintiff  had  not 
succeeded  in  establishing  a  want  of  ordinary 
care  on  the  defendant's  part  where  the  evidence 
(as  stated  by  the  court)  was  to  the  following 
effect :  "The  platform  car  which  caused  the  ac- 
cident had  stood  upon  the  track  for  a  month, 
and  during  the  entire  existence  of  the  siding  no 
car  was  shown  ever  to  have  left  It  before  with- 
out being  moved  by  the  defendant's  servants. 
Those  connected  with  the  freight  train  which 
backed  in  upon  the  siding  Just  before  the  ac- 
cident say  It  did  not  touch  the  car,  and  this 
testimony  is  substantially  undisputed.  The 
wind  which,  it  is  claimed,  moved  the  car  is 
shown  to  have  produced  a  pressure  against  the 
end  of  the  car  not  exceeding  20  pounds,  which 
would  hardly  be  expected  to  move  a  car  weigh- 
ing 7  tons  on  a  grade  such  as  this  siding  was 
shown  to  have  been.  This  side  track  had  been 
in  constant  use  for  at  least  sixteen  years,  holds 
all  kinds  of  cars,  and  no  case  of  a  car  of  any 
kind  going  out  by  force  6f  the  wind  has  ever 
been  known  at  that  station.  It  also  appears  by 
the  testimony  of  competent  and  skilful  engineers 
and  mechanics  and  railroad  men  that  upon  this 
siding  there  was  no  occasion  for  using  stop- 
blocks  ;  that  their  use  was  accompanied  with  in- 
convenience and  danger ;  that  good  railroad 
miinagement  dispensed  with  them  when  not 
actually  necessary,  and  that  no  necessity  exist- 
ed for  their  use  upon  this  siding.  There  was 
no  pretense  but  that  ail  of  the  employees  of 
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the  defendant  were  competent,  skilled,  and  ex- 
perienced men."  (See  also  the  specific  rulings 
referred  to  in  VIII.  infra.) 

III.  Habitual  practice  of  employees,  how  far  a 
legal  substitute  for  a  rule. 

An  obvious  corollary  to  the  proposition  that 
the  master  is  responsible  for  the  exercise  of  due 
diligence  in  directing  the  mode  and  manner  of 
carrying  on  his  business  Is  that  he  is  not  lia- 
ble where  the  mode  in  which  It  Is  carried  on, 
by  his  authority,  is  reasonably  safe,  prudent, 
and  carfeful.  howsoever  that  result  may  be 
brought  about.  Rutledge  v.  Missouri  P.  R.  Co. 
(1804)  123  Mo.  131. 

Hence,  whether  an  employer  who  Is  charged 
w'th  a  breach  of  the  duty  to  make  rules  Is  en- 
titled to  shelter  himself  under  the  plea  that  the 
casualty  which- produced  the  injury  would  not 
have  occurred  if  a  certain  customary  method  of 
doing  the  work  had  been  adopted  depends  upon 
whether  that  method  has  actually  become  an 
incident  of  the  management  of  his  business,  not 
only  with  his  sanction  and  approval,  but  also 
In  such  a  sense  that  his  employees  comprehend 
that  he  requires  and  expects  them  to  conform  to 
it.  In  other  words,  such  a  method  is  regarded 
as  the  legal  equivalent  of  a  rule  when  it  Is  rec- 
ognized and  regularly  enforced  by  the  em- 
ployer, and  not  otherwise. 

In  the  case  Just  cited  a  switchman,  while  un- 
coupling cars,  was  thrown  to  the  ground  by  the 
sudden  checking  of  the  train  in  response  to  an 
unauthorized  signal  by  another  employee.  The 
evidence  showed  that  there  were  printed  rules 
prescribing  the  signals  for  movements  of  trains, 
and  that,  according  to  the  custom  of  the  yard, 
those  signals  should  have  been  given  by  the  per- 
son engaged  in  the  coupling.  In  discussing  the 
question  whether  sufllcient  precaution  had  been 
taken  to  secure  the  safety  of  the  employees,  the 
court  said  :  "That  practice  or  custom  was  a  part 
of  the  mode  of  conducting  defendant's  work,  and 
its  long  continuance  implies  that  it  had  the 
sanction  of  defendant.  The  employees  were 
expected  to  conform  to  it  as  part  of  the  usual 
course  of  the  defendants  business.  . 
What  greater  protection  would  the  plaintiff  have 
had  from  the  existence  of  a  formal  rule,  direct- 
ing the  work  to  be  done  in  the  manner  in  which 
the  men  already  observed?  How  can  It  Justly 
be  said  that  there  is  need  of  a  particular  rule,  or 
negligence  in  failing,  to  declare  it,  when  the 
practice  which  it  would  prescribe  has  already 
been  adopted  and  is  followed  by  the  men  to 
whom  it  would  ap'^iy?     .     .     .     The  practice  of 
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this  emergency,  and  for  the  safe  operation 
of  trains  474  and  1411  by  special  orders  and 
instructions,  in  addition  to  the  general  rules, 
and  that  this  collision  resulted  from  the  de- 
fendant's failure  to  so  provide.  (60)  I  find 
as  a  fact  that  the  operation  of  these  trains 
under  these  general  rules  alone,  under  the 
circumstances  of  this  case,  was  pot  a  suita- 
ble and  safe  method  to  operate  these  trains. 
(61)1  find  as  a  fact  that  the  train  despatch- 
er  did  not  exercise  ordinary  care  in  not  issu- 
ing special  orders  for  the  reasonably  safe 
n^ovement  of  these  trains.  ( 62 )  I  find  as  a 
fact  that  the  injury  to  plaintiff's  intestate 
resulted  from  the  combined  negligence  of 
Rear  Brakeman  Hall  and  of  the  defendant. 
(63)  I  find  as  a  fact  that  the  defendant  did 
not  exercise  ordinary  care  in  the  movement 
and  operation  of  trains  474  and  1411.  (64) 
I  find  as  a  fact  that  the  plaintiff's  intes- 
tate was  not  guilty  of  any  negligence  con- 
tributing to  his  injury  or  death." 


Defendant  claimed  the  law  to  be  as  fol- 
lows: "(1)  That,  if  the  collision  occurred 
through  the  negligence  of  Rear  Brakeman 
Hall,  the  plaintiff  was  entitled  to  nominal 
damages  only,  because  Nolan,  the  plaintiff's 
intes^te,  and  said  rear  brakeman,  were  fel- 
low servants.  (2)  That,  upon  the  facts  in 
evidence,  the  defendant,  having  operated  its 
trains  under  suitable  rules  and  regulations, 
and  having  properly  equipped  said  trains, 
had  performed  its  entire  duty  towards  plain- 
tiff's intestate,  and  the  law  imposed  no 
higher  degree  of  care  than  that  exercised  by 
it.  The  court  sustained  the  defendant's 
first  claim,  and  did  not  pass  upon  its  second 
claim,  except  to  find  as  a  matter  of  fact  from 
the  evidence  submitted  that  the  defendant 
did  not  exercise  ordinary  care  in  the  opera- 
tion of  these' trains,  and  that  ordinary  care 
required  additional  precautions  by  way  of  spe- 
cial orders  to  those  provided  in  the  rules  for 
the  reasonably  safe  operation  of  these  trains." 


the  workmen,  no  less  than  any  possible  rule, 
sanctioned  the  repetition  of  the  first  signal.  In 
some  circumstances,  by  another  employee.  In  or- 
der to  catch  the  eye  of  the  engineer.  The  latter 
(who  testified  for  plaintiff)  declared  that  he 
stopped  the  locomotive  and  train  In  response  to 
a  lantern  signal  given  by  some  one.  If  that 
signal,  at  the  time  plaintiff  was  hurt,  did  not 
orf'^inate  with  the  plaintiff,  there  was  a  plain 
violation  of  the  custom  and  practice  of  the  yard, 
quite  as  much  as  there  would  have  been  a  viola- 
tion of  the  rule,  had  one  existed  to  the  same  ef- 
fect." 

In  Lnebke  v.  Chicago,  M.  St  St.  P.  B.  Co. 
ri885)  63  Wis.  91,  53  Am.  Rep.  266,  the  court, 
In  ruling  that  suflBcient  precaution  had  been 
taken  to  secure  an  employee  working  under  a 
car,  where  the  evid«[ice  showed  that,  while  he 
was  under  the  car,  three  trainmen  In  the  em- 
ploy of  defendant  were  standing  by  the  car,  and 
that  it  was  the  duty  of  each  of  them,  incident 
to  his  employment,  to  act  as  a  watchman  to 
protect  the  plaintiff  from  injury,  said :  "True, 
no  written  or  published  regulation  of  the  com- 
pany to  that  effect  was  shown ;  neither  did  any 
witness  in  the  employ  of  the  company  testify 
that  he  had  been  charged  by  any  officer  of  the 
company  with  the  duty  of  watching  for  the 
saff'ty  of  other  employees  working  under  cars 
upon  the  tracks ;  but  many  such  witnesses  tes- 
ti.1ed  that  their  duty  in  that  behalf  was  well  un- 
derstood by  them  and  other  employees  of  the 
company.  It  was  a  sort  of  common  law  of  the 
company  obligatory  upon  Its  employees,  and 
as  thoroughly  understood  by  them  as  though  It 
had  been  embodied  in  the  printed  regulations, 
and  read  by  the  officers  of  the  company  to  them. 
It  thus  became  a  rule  or  custom  of  the  company 
as  well  as  an  understanding  between  Its  em- 
ployees." 

In  Texas  &  P.  R.  Co.  v.  Campbell  (1894,  Tex. 
Civ.  App.)  39  S.  W.  1104,  it  was  proved  that 
there  was  a  custom  in  force  which  required  em- 
ployees engaged  in  handling  the  cars  to  notify 
those  engaged  In  repairing,  before  setting  cars 
In  upon  the  repair  track ;  and  it  was  conceded 
that  this  custom.  If  observed,  was  a  sufficient 
regalvition  for  the  purpose.  The  court  refused 
to  attribute  any  importance  to  the  fact  that  this 
regulation  was  not  contained  in  a  written  rule. 

On  the  other  hand,  the  fact  that  certain  em- 
ployees were  in  the  habit  of  observing  a  custom 
or  rule  for  their  own  protection  will  not  operate 
as  a  discharge  of  the  employer's  duty  to  see  that 
the  department  of  his  business  to  which  It  re- 
lates Is  conducted  upon  a  safe  system,  where 
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there  Is  no  evidence  that  it  was  published  by 
printing,  or  generally  known  to  that  particular 
class  of  employees  against  whose  acts  it  was 
supposed  to  be  a  safeguard,  or  that  it  was  regu- 
larly prescribed  by  the  employer  in  some  way, 
or  that  he  required  It  to  be  obeyed.  Abel  v. 
Delaware  &  H.  Canal  Co.  (1886)  103  N.  Y.  581. 
57  Am.  Rep.  773. 

Still  less  will  the  mere  supposition  or  "gen- 
eral understanding"  of  defendant's  employees  be 
deemed  competent  evidence  of  the  existence  of 
a  rule.  James  v.  Northern  P.  R.  Co.  (1891)  46 
Minn.  168. 

The  following  passages  from  the  prevailing 
and  dissenting  opinions  In  Rutledge  v.  Missouri 
P.  R.  Co.  (1894)  123  Mo.  131.  may  also  be  ad- 
vantageously cited  as  illustrative  of  the  prin- 
ciple that  the  crucial  point  to  be  determined  In 
cases  of  this  kind  is  whether  or  not  it  was  by 
the  exertion  of  the  employer's  authority  that 
the  observance  of  the*cu8tom  was  secured. 

In  the  former  Barclay,  J.,  in  criticising  a  re- 
mark made  by  Judge  Thomas  on  the  former  ap- 
peal that  it  seemed  to  be  well  settled  also  that 
rules  adopted  by  the  employees,  not  regularly 
prescribed  and  obedience  to  which  is  not  re- 
quired by  the  company,  would  not  excuse  the 
company  from  the  performance  of  the  duty  of 
making  needful  rules  for  the  safe  prosecution 
of  the  business,  said :  "It  does  not  appear 
.  .  .  in  the  present  record  that  the  em- 
ployees .  .  .  were  not  required  to  conform 
to  the  practice  or  custom  described.  The  evi- 
dence throughout  plainly  indicates  the  con- 
trary, and  that  it  amounted  to  a  verbal  rule  or 
direction  as  part  of  defendant's  method  of  do- 
ing business,  taken  In  connection  with  the  print- 
ed rules,  touching  the  giving  of  signals.  .  .  . 
The  case  as  now  presented  does  not,  therefore, 
fall  within  range  of  the  remark  of  Judge 
Thomas  above  quoted.  But  we  think,  moreover, 
that  learned  judge  (as  the  conclusion  then  an- 
nounced by  him  shows)  had  no  intention  of 
holding  that  a  custom,  generally  recognized 
and  practised  by  managers  and  workmen  as  the 
corect  mode  of  conducting  a  certain  business, 
could  form  the  basis  for  a  recovery  against  the 
master,  simply  because  the  practice  had  not 
been  reduced  to  the  form  of  a  paper  or  formal 
rule." 

In  the  latter  Macfarlane,  J.,  reasoned  thus : 
"It  is  said  that,  if  the  employees  adopt  a  cus- 
tom under  which  their  duties  are  performed, 
which  gives  reasonable  protection,  there  Is  no 
reason  for  a  rule  by  the  master,  embodying  the 
sagie  methods  as  those  thus  voluntarily  adopted. 
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Messrs.  Stoddard  SH  Bisbop,  for  appel- 
lant: 

The  questions  as  to  defendant's  nepligenoe 
which  the  trial  court  has  determined  as 
questions  of  fact,  are  questions  of  law,  and 
the  trial  court  erred  in  refusing  to  so  con- 
sider them. 

The  only  question  for  the  trial  court  to  de- 
termine was  whether  the  conduct  of  the  de- 
fendant under  the  conceded  circumstances 
was  wh&t  we  should  expect  that  of  a  man  of 
ordinary  ca^-e  to  have  oeen  under  such  cir- 
ciunstancee. 

To  reach  a  conclusion  in  the  matter  re- 
quired a  consideration  and  determination  of 
it  as  a  question  of  law. 

Bharp  v.  Locktoood,  12  Conn.  159;  Belden 
T.  Lamb,  17  Conn.  461 ;  Bchoonmdker  v.  AU 
hertson  d  D.  Mach,  Co.  51  Conn.  392 ;  Nolan 
V.  New  York,  N.  H,  d  H.  R,  Co,  53  Conn. 
471 ;  Vnion  P.  R.  Co.  v.  McDonald,  162  U.  S. 
2S2,  38  L.  ed.  443;  Morrissey  v.  Bridgeport 
Traction  Co.  68  Conn.  216. 


The  question  is,  Was  it  the  duty  of  de- 
fendant to  perform  the  acts  required  of  it 
by  the  trial  court?  This  has  always  been 
held  to  be  a  question  of  law,  and  the  fact 
that  the  trial  court  has  in  so  many  words 
determined  it  as  one  of  fact  is  not  effectiye 
to  make  it  such. 

Nolan  V.  New  York,  N.  H.  d  H.  R.  Co.  63 
Conn.  471 ;  Sprague  v.  New  York  d  N.  E.  R. 
Co.  68  Conn.  346,  37  L.  R.  A.  638;  Morrissey 
V.  Bridgeport  Traction  Co.  68  Conn.  215. 

lu  cases  similar  to  the  present  one  the 
reasonableness  of  rules  and  regulations  has 
been  held  to  be  a  question  of  law  and  not 
of  fact. 

South  Florida  R.  Co.  ▼.  Rhodes,  25  Fla, 
46,  3  L.  R.  A.  733 ;  Wolsey  v.  Lake  Shore  d 
M.  8.  R.  Co.  33  Ohio  St.  234;  Vedder  v.  FeU 
lows,  20  N.  Y.  130;  2  Bailey,  Personal  In- 
juries Relating  to  Master  &  Servant,  §  3325 ; 
Memphis  d  C.  R.  Co.  v.  Graham,  94  Ala. 
666;  Illinois  C.  R.  Co.  v.  Whittemore,  43  111. 
423,  12  Am.  Dec.  138;  Louisville,  N.  d  O.  8. 


To  this  proposition  I  do  not  accede.  A  rule, 
unless  enforced,  is  of  no  purpose  in  the  way  of 
protection.  The  enforcement  of  rules,  only, 
makes  them  effective.  The  master  alone  has 
the  authority  to  enforce  their  observance.  The 
laborers  among  themselves  have  no  such  author- 
ity, or  any  other  effective  means  of  enforcing 
the  observance  of  a  custom.  So,  a  custom  has 
no  more  binding  force  on  an  employee  than  has 
a  rule  which,  with  the  master's  knowledge,  is 
habitually  disregarded.  A  rule  unenforced  se- 
cures no  protection  to  employees.  Barry  v. 
Hannibal  &  St  J.  R.  Co.  (1888)  98  Mo.  66.  A 
custom  permits  a  discretion  by  each  employee. 
An  authoritative  rule  leaves  no  discretion.  The 
latter  gives  protection,  the  former  allures  into 
unexpected  perils.  .  .  .  The  evidence  in 
this  case  tended  to  prove  that  the  signal  to  stop 
the  train  was  not  given,  as  custom  required, 
bv  plaintiff,  who  was  chained  with  the  duty  of 
uncoupling  the  cars,  and  who  was  exposed  to  the 
dangers  Incident  thereto.  We  cannot  say  that 
the  negligent  act  of  some  other  employee  would 
have  been  committed  had  all  engaged  in  the 
work  been  acting  under,  and  been  governed  by, 
a  rule  formulated  and  enforced  by  the  company, 
Instead  of  one  voluntarily  adopted  by  the  em- 
ployees for  their  mutual  protection,  and  having 
only  such  binding  force  as  the  care,  competency, 
humanity,  or  discretion  of  each  might  enjoin. 
.  .  .  We  do  not  say  that  a  custom  if  known 
to  the  employees  and  sanctioned  and  enforced 
by  the  company,  would  not  answer  the  purposes 
of  a  written  or  printed  rule.  Whether  the 
master  sanctioned  and  enforced  the  custom  in 
question  in  this  case  was  a  question  for  the 
Jury." 

Where  the  consequences  of  a  violation  of  a 
rule  by  the  injured  employee  are  in  question 
(see  XI.  infra),  a  custom  which  has  been  reg- 
ularly observed  is.  for  legal  purposes,  equivalent 
to  a  rule  promulgated  by  the  master.  Crane  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1896)  93  Wis.  487, 
where  an  experienced  locomotive  fireman  who, 
in  violation  of  a  well-understood  custom  among 
engineers  and  firemen,  went  under  an  engine  to 
clean  out  the  ash  pan  without  notifying  the  en- 
gineer, and  was  scalded  by  the  engineer's  blow- 
ing off  the  engine,  was  held  chargeable  with 
such  contributory  negligence  as  to  preclude  a 
recovery  for  the  injury. 

So,  also,  a  steam-ferry  company  is  not  liable 
for  the  death  of  an  oiler  on  a  ferry  boat,  caused 
by  the  failure  of  the  engineer  to  warn  him  be- 
fore stai-ting  the  machinery,  where  a  rule  of 
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such  engineer,  known  to  deceased,  requiring 
him,  if  he  should  be  going  into  a  dangerous 
place  and  the  engineer  should  not  be  In  the  en- 
gine room,  to  withdraw  the  starting  bar  and 
place  it  on  the  floor  of  the  engine  room  to  notify 
him  not  to  start,  was  disobeyed  by  the  de- 
ceased. Stevens  v.  San  Francisco  de  N.  P.  R. 
Co.   (1893)  100  Cal.  554. 

In  such  a  case  as  this,  it  is  obvious  that  the 
question  whether  the  custom  was  enforced  or 
not  by  the  employer  is  Immaterial.  The  serv- 
ant's Incapacity  to  recover  is  referable  to  the 
principle  that  he  knows  himself  to  be  doing  his 
work  in  a  manner  which  Is  likely  to  cause  him 
injury. 

IV.  The  master's  duty  to  promulgate  his  rules. 

The  principle  is  undisputed  that,  "where  mies 
are  prescribed  or  regulations  adopted  for  the 
government  of  employees  In  and  about  the  dis- 
chai'ge  of  their  duties,  it  is  the  duty  of  the  em- 
ployer to  give  notice  of  their  existence,  and  so 
to  promulgate  them  as  to  afford  to  the  employee 
a  reasonable  opportunity  of  ascertaining  their 
terms."  Port  Royal  &  W.  R.  Co.  v.  Davis 
(1804)  95  Ga.  292. 

The  duty  of  informing  a  servant  of  a  rule  is 
specially  imperative  where  he  is  hired  to  fill  a 
position  temporarily.  East  Tennessee,  Y.  de  G. 
R.  Co.  V.  Turnavllle  (1892-93)  97  Ala.  122. 

The  general  principle  holds  although  cae 
plaintiff,  in  a  written  application  for  employ- 
ment, has  undertaken  to  "study  the  rules  gov- 
erning employees,  carefully  keep  posted,  and 
obey  them.  Carroll  v.  East  Tennessee,  V.  ft 
G.  R.  Co.  (1889)  82  Ga.  452,  6  L.  R  A.  214. 

That  a  trafilc  manager  omits  to  see  personally 
that  the  printed  notices  of  alterations  in  the 
movements  of  trains  are  served  upon  the  em- 
ployees who  ought,  in  the  course  of  business,  to 
be  warned  of  such  alterations,  is  no  evidence 
of  systematic  mismanagement  on  the  part  of 
the  company.  Ills  duty  is  fully  performed  If 
the  notices  are  handed  to  his  subordinates  for 
distribution.  Conway  v.  Belfast  &  N.  C.  R.  Co. 
(1877)  Ir.  Rep.  11  C.  L.  845,  Afllrming  (1875) 
Ir.  Rep.  9  C.  L.  498. 

Whether  the  master  was  negligent  in  failing 
to  promulgate  and  enforce  a  rule  adopted  by  It. 
Is  a  question  of  fact  for  the  Jury.  Warn  v.  New 
York  C.  &  II.  R.  R.  Co.  (1895)  92  Hun.  91. 

Usually  the  question  whether  the  rules  have 
been  duly  published  Is  considered  as  in  connec- 
tion   with   the   question    whether   the   means 
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R,  Co.  T.  Fleming,  14  Lea,  145;  Norfolk  d 
W.  R,  Co.  V.  Wysor,  82  Va.  281 ;  Chilton  ▼. 
8t.  Louis  d  L  M.  R.  Co.  114  Mo.  91,  19  L. 
R.  A.  269;  Avery  v.  ^Teu?  York  C.  d  H.  R.  R. 
Co.  121  N.  Y.  44 ;  St.  Louis,  L  M.  d  8.  R,  Co. 
V.  Adcock,  52  Ark.  410;  Kansas  City,  Ft.  8. 
d  M.  R.  Co.  V.  Hammond,  58  Ark.  334;  Holf- 
hauer  v.  Davenport  d  "N.  W.  R.  Co.  52  Iowa, 
343,  35  Am.  Rep.  278 ;  Enright  v.  Toledo,  A. 
A.  d  N.  M.  R.  Co.  93  Mich.  409;  Ahel  v. 
Delaware  d  H.  Canal  Co.  103  N.  Y.  587,  57 
Am.  Rep.  773 ;  Pittsburgh,  C.  d  8t.  L.  R.  Co. 
V.  Lyon,  123  Pa.  140,  2  L.  R  A.  489. 

Thei-e  was  imposed  by  law  upon  the  de- 
fendant the  duty  to  make  and  promulgate 
i-ules  for  the  movement  of  these  trains, 
which,  if  faithfully  observed,  would  have  af- 
forded reasonable'  protection  to  the  plain- 
tiff's  intestate. 

Rutledge  v.  HissouH  P.  R.  Co.  110  Mo. 
312. 

The  proximate  cause  of  this  unfortunate 


accident  was  the  failure  of  the  rear  brake- 
man  to  observe  the  rules,  and  the  fact  that 
now  in  cold  blood  and  with  this  experience 
before  us  we  are  enabled  to  suggest  in- 
numerable precautions  which,  if  adopted  by 
the  defendant,  might  have  averted  this  col- 
lision, furnishes  no  just  ground  for  holding 
that  the  exercise  of  reasonable  care  required 
their  adoption. 

Hayes  v.  Western  R.  Corp.  3  Cush.  274. 

The  facts  that  the  freight  train  was  late, 
that  it  had  no  official  information  of  the 
proximity  of  the  extra  to  it,  and  that  the 
extra  was  not  informed  that  the  freight 
would  stop  at  Kent  Furnace  siding,  are  not 
sufficient  to  charge  the  defendant  with  neg- 
ligence in  the  absence  of  proof  that  the 
trains  were  so  dangerously  near  together 
that  the  rear  brakeman  did  not  have  siiffi- 
cient  time  to  comply  with  the  rule,  an  ob- 
servance of  which  would  confessedly  have 
averted  the  collision. 


adopted  for  publication  were  such  that  knowl- 
edge of  them  should  be  attributed  to  the  serv- 
ant. This  topic  will  be  discussed  in  a  subse- 
quent part  of  the  note.     (See  IX.  c  infra.) 

V.  The  master's  duty  to  enforce  his  rules. 

See  also  X.  XI.  t,  g,  h,  infra. 

An  employer  does  not  discharge  his  whole 
duty  to  the  public  by  merely  framing  and  pub- 
lishing proper  rules  for  the  conduct  of  his  busi- 
ness and  the  guidance  and  control  of  his  serv- 
ants, but  he  is  also  required  to  exercise  such  a 
supervision  over  his  servants  and  the  prosecu- 
tion of  his  business  as  to  have  reason  to  believe 
that  it  Is  being  conducted  In  pursuance  of  such 
rules.  Whlttaker  v.  Delaware  &  H.  Canal  Co. 
(1891)  126  N.  Y.  644,  Followed  In  Warn  v. 
New  York  C.  &  H.  R.  B.  Co.  (1894)  80  Hun,  71, 
where  the  court  referring  to  a  certain  rule  of 
the  defendant  said:  "If  .  .  .  [It]  was  in- 
tended to  apply  to  a  train  like  the  one  In  the  In- 
spection of  which  the  plaintiff  was  Injured,  It  be- 
came a  question  of  fact  whether  the  defendant 
was  guilty  of  negligence  In  regard  to  its  proper 
promulgation  and  enforcement.  If  that  rule 
was  not  Intended  to  apply  to  such  a  train,  then 
It  became  a  question  of  fact  whether  the  defend- 
ant had  performed  the  measure  of  its  duty  with- 
in the  rule'*  that  a  railroad  company  Is  bound 
to  protect  its  employees,  so  far  as  It  can,  by  the 
promulgation  of  reasonable  rules. 

The  duty  of  a  railroad^  company  does  not  end 
with  prescribing  rules  calculated  to  secure  the 
safety  of  employees.  It  is  equally  l}lnding  on 
it  honestly  and  faithfully  to  require  their  ob- 
servance. Richmond  &  D.  R.  Co.  v.  Hissoog 
(1892-93)  97  Ala.  187. 

Laxity  in  the  enforcement  of  rules  Is  negli- 
gence. Texas  &  N.  O.  R.  Co.  v.  Echols  (1894) 
87  Tex.  339. 

Where  a  car  repairer  Is  Injured  through  the 
negligence  of  an  assistant  roadmaster  (a  person 
^'exercising  superintendence  under  Code,  fi  2590, 
and  therefore  a  vice  principal)  in  shunting,  con- 
trary to  the  regulations  of  the  company,  a  de- 
fective car  on  to  the  repair  track  by  a  "running 
switch,*'  the  company  cannot  be  heard  to  plead 
that  other  well-regulated  roads  were  In  the 
habit  of  doing  what  It  had  done.  Louisville  & 
N.  R.  Co,  V.  Davis  (1892)  99  Ala.  593. 

Where  a  mine  is  operated  by  a  company 
through  an  Incline  extending  from  the  surface 
several  hundred  feet  into  the  earth,  by  means 
of  cars  run  upon  Iron  rails  laid  therein,  and  it 
Is  an  established^  rule  of  the  company  that  a 
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signal  called  a  "tally**  shall  be  sounded  at 
twenty-three  minutes  before  5  o'clock  every 
evening,  at  which  time  the  cars  shall  cease  run- 
ning up  and  down  the  incline  and  the  workman 
shall  have  the  right  of  way  for  the  space  of 
seven  minutes  to  reach  the  surface,  It  Is  negli- 
gence on  the  part  of  the  company  to  allow  the 
"tally*'  to  t>e  given  by  an  employee  stationed  at 
an  intermediate  point  on  the  incline  where  it 
Is  Impossible  for  him  to  know  when  cars  will  be 
sent  down  by  the  engineer  at  the  top.  Silver 
Cord  Combination  Min.  Co.  v.  McDonald  (1890) 
14  Colo.  191. 

By  promulgating  a  paper  rule  the  master  does 
not  become  responsible  for  Its  observance  In 
every  case  which  It  fitted.  "A  rule  ...  is 
but  a  direction  or  command  as  to  the  mode  of 
carrying  on  the  work.  The  master  Is  bound  to 
the  use  of  reasonable  diligence  In  enforcing  it ; 
but  he  certainly  is  not  an  Insurer  of  Its  observ- 
ance.'* Rutledge  v.  Missouri  P.  R.  Co.  (1894) 
123  Mo.  121. 

In  some  cases  negligence  In  respect  to  the  en- 
forcement of  a  rule  may  be  Inferred  where  the 
defendant  has  noticed  that  it  Is  constantly  being 
violated  and  Is  therefore  Insufficient  for  the  pro- 
tection of  certain  employees,  unless  some  other 
employee  Is  personally  present  to  see  that  the 
precautions  which  It  contemplates  are  proper- 
ly observed.  Such  was  the  opinion  of  the  court 
in  St.  Louis,  A.  de  T.  R.  Co.  v.  Trlplett  (1891) 
54  Ark.  289,  11  L.  R.  A.  773,  where  the  only 
rule  promulgated  for  the  protection  of  men 
working  on  repair  tracks  was  one  which  forbade 
men  to  do  switching  on  such  tracks  without  the 
permission  of  the  foreman  of  repairs.  It  was 
asserted  by  the  company  tnat  if  this  rule  was 
sufficient,  when  faithfully  observed  by  its  em- 
ployees, to  guard  against  the  danger,  the  com- 
pany has  discharged  Its  duty.  The  court,  how- 
ever, said :  "This  seems  to  be  a  general  rule  of 
law,  when  the  circumstances  are  such  that  a 
reasonably  prudent  person  might  rely  upon 
rules  and  regulations  to  afford  protection.  But 
if  the  master  sees  proper  to  rely  upon  such 
methods  of  protection  to  his  servants,  and  the 
occasion  demands  It,  he  should  also  adopt  such 
measures  as  may  t>e  reasonably  necessary  to  se- 
cure the  observance  of  such  rules.  The  fact 
that  rules  have  been  adopted  is  only  evidence 
by  the  decree  of  care  and  diligence  exercised  by 
the  master  In  any  given  case." 

Whether  a  master  can  be  held  liable  on  the 
ground  that  he  neglected  to  take  proper  precau- 
tions, in  relation  to  an  elevator,  to  prevent  per- 
sons In  their  employ  from  using  it  In  a  manner 
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Relyea  v.  Kansas  City,  8,  d  Q,  R,  Co. 
112  Mo.  86,  18  L.  R.  A.  817. 

When  a  rear-end  collision  occurs,  and  it 
appears  that  a  rule  of  the  company  has  been 
violated,  but  for  which  fact  the  collision 
A^ould  not  have  occurred,  the  negligence  of 
the  employees  violating  such  rule  constitutes 
the  "proximate  cause." 

Enright  v.  Toledo,  A.  A,  A  N.  If.  R.  Co.  93 
Mich.  409;  Illinois  G.  R.  Co,  v.  A'cer,  31  111. 
A  pp.  126;  Cincinnatif  I,  St.  L.  d  C.  R.  Go. 
V.  Lang,  118  Ind.  579;  Henry  v.  Lake  Shore 
d  M.  8.  R.  Co,  49  Mich.  601;  Peterson  v. 
Chicago  d  N.  W,  R.  Co.  67  Mich.  108 ;  Louis- 
ville d  N,  R.  Co,  v.  Markee,  103  Ala.  173; 
Shepard  v.  Boston  d  M,  R,  Co.  158  Mass. 
174 ;  McQrath  v.  tfew  York  d  N,  E,  R.  Co.  14 
B.  I.  358;  Slater  v.  Jewett,  85  N.  Y.  61,  29 
Am.  Rep.  627 ;  Hinz  v.  Chicago,  B.  d  N.  R. 
Co.  93  Wis.  16;  1  Bailey,  Personal  Injuries 
Relating  to  Master  &  Servant,  §§  550-554. 


Messrs,  Jobn  Cullinan.,  Jr.,  and 
Thomas  M.  Culllna&f  for  appellee: 

Is  the  negligence  of  the  defendant  a  ques- 
tion  of  fact  or  a  question  of  law? 

The  trial  court  treated  it  as  a  question  of 
fact,  and  in  so  doinp^  was  in  line  with  a  long 
siiccession  of  decisions  in  this  state  which 
have  definitely  fixed  the  doctrine  of  the  law 
upon  this  point. 

SpraguG  v.  New  York  d  N.  E.  R.  Co.  68 
Conn.  347,  37  L.  R.  A.  638;  Fritts  v.  New 
York  d  N,  E,  R.  Co,  62  Conn.  503 ;  Donovan 
V,  Hartford  Street  R.  Co.  65  Conn.  201,  29 
L.  R.  A.  297 ;  Dundon  v.  New  Yo'^k,  N.  H.  d 
H.  R.  Co.  67  Conn.  266;  McAdam  v.  Cen- 
tral R.  d  Electric  Co,  67  Conn.  445 ;  Heenan 
V.  Bridgeport  Traction  Co,  87  Conn.  594; 
Carstesen  v.  Stratford,  67  Conn.  433 ;  O'Neil 
V.  East  Windsor,  63  Conn.  150;  Farrell  v. 
Waterhury  Horse  R,  Co,  60  Conn.  239; 
Fiske    V.    Forsyth    Dyeing,   Laundering  d 


and  tor  a  purpose  for  which  it  was  not  intended, 
and  contrary  to  the  rules  of  their  business,  de- 
pends upon  three  questions  of  fact :  First, 
whether  the  condition  of  the  elevator,  its  rela- 
tion to  the  business  of  the  defendants,  or  to  the 
work  In  which  the  plaintiff  was  engaged,  and  all 
the  circumstances  of  the  case,  were  such  as  to 
require  of  the  defendants  some  precaution 
against  such  Improper  use ;  second,  whether  they 
were  guilty  of  neglect,  either  In  not  taking  pre- 
cautions, or  in  respect  to  the  sufficiency  of  the 
precautions  taken  by  them ;  third,  whether  the 
plaintiff  was  Injured  by  reason  of  the  want  or  in- 
sufficiency of  such  precaution.  AvIIla  v.  Nash 
(1875)  117  Mass.  819.  The  master's  duty  as 
to  supervision,  as  understood  in  Massachusetts, 
has  been  lately  discussed  in  this  series  in  subd. 
X.  of  the  note  on  Knowledge  as  an  element  of 
an  cmploycr^a  liability  to  an  injured  servant, 
WalkowskI  v.  Penokee  &  Gogebic  Consol.  Mines, 
41  L.  R.  A.  33. 

Coses  of  this  description,  like  all  others  In 
which  the  gist  of  the  action  Is  the  employer's 
negligence,  are  sometimes  controlled  by  the 
principle  that  the  servant's  continuance  of  work 
with  knowledge  of  such  negligence  precludes 
him  from  recovery  on  the  ground  either  of  the 
assumption  of  the  risk  or  of  contributory  negli- 
gence. Thus,  a  railway  company  Is  not  liable  for 
Injuries  to  a  brakeman  because  of  its  failure  to 
furnish  him  with  a  coupling  stick,  as  provided  by 
Its  rule,  where  such  sticks  are  not  In  use  by  the 
brakemen  on  its  road,  and  are  regarded  as  use- 
less appliances  in  coupling  cars,  and  the  In- 
jured brakeman  had  been  In  Its  employ  for  a 
moDth,  and  made  no  objection  on  the  ground  of 
not  being  furnished  with  a  stick.  Louisville  St 
N.  R.  Co.  V.  Bryant  (1893)  15  Ky.  L.  Rep.  181. 

But  although  the  long  acquiescence  of  a  serv- 
ant In  a  departure  from  rules  is  competent  evi- 
dence to  prove  an  assumption  of  the  additional 
risk  thereby  incurred,  a  compliance  with  an  ex- 
ceptional order  varying  from  the  rule,  suddenly 
made,  does  not  constitute  such  acquiescence. 
Baltimore  &  O.  R.  Co.  v.  Camp  (1895)  31  U.  S. 
App.  213,  65  Fed.  Rep.  952,  13  C.  C.  A.  233. 

VI.  No  recovery  by  servant  unless  omission  to 
promulgate  rules  was  proaHmate  cause  of  the 
injury. 

The  general  principle  that  the  plaintiff  In  an 
action  for  negligence  cannot  recover  damages 
unless  he  shows  that  the  negligence  was  the 
proximate  or  efficient  cause  of  his  Injury,  has 
been  applied  In  several  cases  of  the  type  re- 
viewed In  the  present  note. 
43  L.  K.  A. 


The  want  of  a  legal  connection  between  the 
master's  failure  to  make  rules  and  the  injury 
was  the  basis  of  the  subjoined  rulings.  Where 
a  train  running  ahead  of  its  regular  time  comes 
Into  collision  with  another,  an  employee  In- 
jured by  the  collision  cannot  recover  damages  on 
the  theory  that  the  system  of  running  trains 
was  defective,  unless  the  train's  running  ahead 
of  Its  time  is  the  direct  cause  of  the  accident. 
Relyea  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  (1892) 
112  Mo.  86,  18  L.  R.  A.  817. 

Where  a  special  order  of  the  company  prohib- 
its the  running  of  trains  at  a  greater  rate  of 
speed  than  20  miles  per  hour  at  a  given  switch- 
point,  the  court  does  not  err  In  charging  the 
Jury  as  follows:  "If  .  .  .  [the  engineer] 
was  not  running  faster  than  20  miles  per  hour 
when  ho  passed  the  switch,  you  ought  to  find 
that  he  did  not  violate  the  bulletin  order  men- 
tioned, even  though  he  ran  faster  than  that  at 
a  point  further  back  on  the  track."  Western  ft 
A.  R.  Co.  V.  Bussey  (1894)  95  Ga.  584. 

Nor  Is  it  error.  In  view  of  the  existence  of  such 
an  order,  to  refuse  a  request  to  charge  that  it 
was  the  duty  of  the  engineer  to  "slacken"  the 
speed  of  the  train  at  such  point ;  the  request 
leaving  out  of  consideration  the  rate  of  speed  at 
which  the  train  In  question  was  actually  being 
run  at  such  given  point  at  the  time  the  collision 
occurred  which  resulted  in  the  injury  com- 
plained of.     Ibid. 

In  Rutledge  v.  Missouri  P.  R.  Co.  (1892)  110 
Mo.  312.  It  was  held  that  the  trial  court  should 
have  sustained  defendtint's  objection  to  the  in- 
troduction of  any  evidence  on  the  ground  that 
the  petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  where  It  first  averred 
that  plaintiff  proceeded,  in  pursuance  of  orders 
given  him  by  the  yard  master,  to  uncouple  the 
car,  and  before  he  reached  the  proper  place  to 
perform  that  duty  "someone  unknown  to  him 
caused  the  cars  to  be  moved  without  notice  to 
hlui,  whereby  he  was  thrown  from  said  car"  and 
Injured,  and  then  also  averred  that  the  failure 
of  defendant  "to  have  such  proper  system  and 
published  rules  regarding  said  matters  was  di- 
rectly the  cause  of  said  train  of  cars  being  sud- 
denly, without  notice  to  plaintiff,  moved,'* 
whereby  he  was  thrown  off  and  injured.  The 
court  said :  "We  do  not  see  how  these  two  al- 
legations can  stand  together.  He  first  alleged 
that  he  did  not  know  who  caused  the  train  to 
move,  and,  of  course,  he  did  not  know  why  and 
how  It  was  moved,  and  not  knowing  this  he  could 
not  affirm  that  the  movement  was  the  result  of 
the   failure   to   establish   rules.     It   U  evident 
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B.  Co,  57  Conn.  118;  Darrigan  v.  New 
Torkd  y.  E,  R.  Co,  52  Conn.  285,  52 
Am.  Rep.  690;  Congdon  v.  Nonoich,  37 
Conn.  420;  Williams  v.  Clinton,  28  Conn: 
206;  Park  v.  O'Brien,  23  Conn.  345;  Beers 
V.  Housatonic  R.  Co.  19  Conn.  666. 

The  placing  entirely  within  the  province 
of  the  trial  court  the  question  whetner,  up- 
on all  the  evidence,  a  railway  company  exer- 
cised the  required  degree  of  care  in  operat- 
ing its  trains ;  whether  its  general  rules  and 
regulations  were  suflicicnt,  or  whether  ad- 
ditional precautions  by  way  of  special  or- 
ders and  instructions  were  called  for, — is  not 
the  law  of  Connecticut  alone.  It  is  abun- 
dantly supported  by  the  decisions  of  other 
states. 

14  Am.  &  Eng.  Enc.  Law,  p.  908 ;  Sheehan 
V.  New  York  C.  d  H.  R,  R.  Co.  91  N.  Y.  332; 
rutshurgh,  C.  d  St.  L.  R.  Co.  v.  Henderson, 
37  Ohio  St.  549 ;  Hunn  v.  Michigan  C.  R.  Co. 


78  Mich.  512,  7  L.  R.  A.  600;  Chicago,  B.  d 
Q  R.  Co.  v.  McLallen,  84  111.  116;  Reagan  v. 
8t.  Louis,  K.  d  N.  W.  R.  Co.  93  Mo.  348; 
Abel  V.  Delaware  d  H.  Canal  Co.  103  N.  Y. 
581,  67  Am.  Rep.  773. 

The  conduct  of  the  defendant  was  not  what 
the  conduct  of  a  prudent  man  would  have 
been  under  like  circumstances. 

Peltier  v.  Bradley,  D.  d  C.  Co.  07  Conn.  49, 
3U  L.  R.  A.  651;  McAdam  v.  Central  R.  d 
Electric  Co.  67  Conn.  447. 

If  the  negligence  of  the  company  contrib- 
uted it  must  necessarily  hare  been  an  im- 
mediate cause  of  the  accident,  and  it  is  no 
defense  that  another  was  likewise  guilty  of 
wrong. 

Orand  Trunk  R.  Co.  v.  Cummings,  106  U. 
S.  702.  27  L.  ed.  267 ;  Wilson  v.  Willimantio 
Linen  Co.  60  Conn.  433,  47  Am.  Rep.  663; 
Hprague  v.  Veio  York  d  N.  E.  R.  Co.  68 
Conn.  347,  37  L.  R.  A.  638;  Elnier  v.  Locke, 


this  is  a  mere  surmise,  supposition,  or  guess  of 
the  plaintiff.  The  probata  must  correspond 
with  the  allegata.  ...  At  all  events  we 
think  the  plaintiff  was  bound  to  prove  how  and 
why  this  sudden  movement  occurred,  and  this  he 
utterly  failed  to  do.  If  the  sudden  movement 
was  caused  by  the  voluntary  action  of  the  en- 
gineer or  in  pursuance  of  a  signal  given  by  some- 
one other  than  plaintiff,  and  this  action 
of  the  engineer  was  caused,  or  the  signal 
was  given  by  the  wrong  person,  because 
defendant  had  failed  to  promulgate  and 
enforce  proper  rules  and  regulations  In  regard 
to  the  movement  of  trains  In  its  yards  at 
Cbamois.  defendant  Is  liable  for  the  injury 
caused  by  such  movement.  We  can  appreciate 
how  Important  it  Is  In  the  management  of 
tralus  to  have  a  proper  system  of  signals  to  pro- 
tect the  employees  from  danger ;  and  the  pro- 
priety of  conferring  on  the  switchman  perform- 
ing the  duty  of  coupling  or  uncoupling  cars  the 
rlgbt  to  give  signals  to  stop  or  start  is  appar- 
ent, whether  on  the  cars  or  on  the  ground.  On 
the  other  hand.  If  the  sudden  movement  was  the 
result  alone  of  the  ordinary  operation  of  the 
train  going  onto  the  switch,  plaintiff  must  be 
held  to  have  assumed  the  risk  of  being  thrown 
off  the  car  by  It,  and  therefore  cannot  recover. 
This  is  one  of  the  risks  of  the  employment  which 
the  law  holds  that  he  assumed  when  he  engaged 
to  perform  the  work  assigned  him.  He  mount- 
ed the  car  while  in  motion,  and  he  knew  it  was 
going  in  on  the  switch,  and  hence  he  should 
have  taken  proper  precaution  against  the  ordi- 
nary movements  of  the  train." 

Where  the  proximate  cause  of  the  death  of  a 
car  repairer  was  the  unauthorized  removal  by 
some  unknown  person  of  a  red  flag  used  as  a 
signal  of  danger,  the  questions  whether 
a  hag  of  that  color  was  a  sufficient  warning,  or 
whether  a  flag  of  some  other  color  would  have 
been  more  suitable,  are  immaterial.  Abel  v. 
Delaware  &  H.  Canal  Co.  (1890)  31  N.  Y.  S.  R. 
356  (after  the  re-trlal  ordered  in  (1886)  103  N. 
Y.  581,  67  Am.  Rep.  773. 

The  omission  of  a  railroad  company  to  make 
a  rule  prohibiting  "running  switches"  cannot 
be  regarded  as  the  efficient  cause  of  an  injury  to 
a  brakeman,  who,  with  a  full  knowledge  of  the 
movement  of  a  car  which  is  being  side-tracked 
by  this  method,  puts  himself  in  front  of  It  to 
arrange  the  couplings,  and,  catching  his  foot 
In  a  frog,  is  knocked  down  and  run  over.  The 
Injury  under  such  circumstances  is  due  to  his 
own  negligence.  Sheets  v.  Chicago  &  I.  Coal  R. 
Co.  (1894)  130  Ind.  082. 
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Where  the  locomotive  of  a  freight  train  on  a 
main  track  is  unexpectedly  set  in  motion  and 
comes  Into  collision  with  one  standing  on  a  side 
track  close  to  the  Junction  between  the  two 
tracks,  thereby  crushing  to  death  the  fireman  of 
the  latter  who  is  engaged  in  oiling  the  wheels,  the 
want  of  a  proper  system  of  signaling  is  not 
the  efficient  cause  of  the  accident,  where  it  ap- 
pears that  the  signal  required  by  the  rules  of 
the  company  was  not,  as  a  matter  of  fact,  given, 
and  that  the  signal  in  obedience  to  which  the 
locomotive  was  actually  put  in  motion  was  mis- 
understood by  the  engineer.  Peaslee  v.  Fitch- 
burg  R.  Co.  (1800)  152  Mass.  156. 

Failure  of  a  railroad  company  to  prescribe  a 
rule  confining  the  giving  of  signals  to  some  one 
person  connected  with  the  making  up  or  move- 
ment of  a  freight  train  will  not  render  It  liable 
to  a  brakeman  injured  by  the  starting  of  the 
train  upon  a  signal  given  by  another  brakeman 
who  supposed  that  the  former's  work  of  un- 
coupling cars  had  t>een  completed,  in  the  ab- 
sence of  anything  to  show  that  the  same  mis- 
take would  not  have  been  made  had  the  brake- 
man  giving  the  signal  been  the  only  person  au- 
thorized to  signal.  Cole  v.  Rome,  W.  &  O.  R. 
Co.  (1803)  72  Hun,  467. 

Where  a  switchman,  acting  under  a  sudden 
Impulse  and  In  the  mistaken  belief  that  a 
switch  is  wrongly  set  for  a  train  approaching 
on  the  main  track,  manipulates  it  so  as  to 
throw  that  train  on  a  siding,  thereby  causing 
the  ^eath  of  an  engineer,  It  is  not  error  to  re- 
fuse to  submit  to  the  Jury  the  question  whether 
the  company  was  negligent  in  falling  to  adopt 
a  rule  requiring  switches  to  be  locked,  and 
switchmen  to  be  at  their  posts  when  trains  were 
passing  on  the  main  track.  Burke  v.  Syracuse, 
B.  k  N.  Y.  R.  Co.  (1803)  60  Hun,  21. 

Failure  of  an  employer  to  make  and  promul- 
gate rules  for  operating  a  machine  does  not  ren- 
der him  liable  for  an  accident  to  an  employee 
from  her  hand  being  caught  between  revolving 
cylinders  while  cleaning  the  same,  owing  to  the 
Inherent  danger  of  the  work,  and  not  to  any  ac- 
tion or  failure  to  act  on  the  part  of  her  fellow 
servants,  which  proper  rules  might  have  pre- 
vented. De Young  v.  Irving  (1806)  5  App.  Div. 
400. 

In  Benfleld  v.  Vacuum  Oil  Co.  (1804)  75  Hun, 
200,  the  plaintiff  was  injured  by  an  explosion 
caused  by  the  contact  of  the  flame  of  his  lamp 
with  gas  which  escaped  from  a  tank  of  parafflne 
oil  when  he  opened  it.  The  court  in  comment- 
ing on  the  testimony  of  the  plaintiff,  that  he 
had  been  in  the  habit,  during  the  whole  of  his 
experience  with  the  parafflne  tanks,  of  doing  the 
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135  Mass.  57G ;  Cone  v.  Delaware,  L.  d  W.  R. 
Co,  81  N.  Y.  206,  37  Am.  Rep.  491 ;  Crowell 
V.  Thomas,  90  Hun,  198;  Paulmier  v.  Erie 
R,  Co.  34  N.  J.  L.  166;  Rogers  v.  Leyden,  127 
Ind.  50;  Young  v.  Bhxckle,  H.  d  H.  Iron 
Co.  103  Mo.  324;  Sherman  v.  Menominee 
River  Lumber  Co.  72  Wis.  127,  1  L.  R.  A. 
173. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court:   • 

The  finding  of  facts  upon  which  judgment 
is  founded  contains  a  statement  in  detail  of 
inferences  produced  in  whole  or  in  part  by 
weighing  evidence,  and  the  credit  to  be  given 
witnesses,  and  also  of  the  conclusions  drawn 
from  these  inferences.  The  former  are  called 
''facts/'  as  denoting  adjudicated  facts,  which 
can  only  be  retriSi  by  an  appellate  court 
having  jurisdiction  in  the  trials  of  such 
facts.  This  court  does  not  have  appel- 
late    jurisdiction    of     that     nature.    The 


superior  court  is  the  court  of  last  resort 
for  that  purpose;  and  its  adjudication  of 
such  facts,  in  the  exercise  of  original  or  ap- 
pellate jurisdiction,  is  the  ena  of  litigation, 
unless,  in  the  process  of  adjudication,  it  has 
violated  some  rule  or  principle  of  law. 
Styles  V.  Tyler,  64  Conn.  432;  Thresher  v. 
Dyer,  69  Conn.  404,  408.  The  alleged  fail- 
ure to  determine  such  facts  correctly  is  im- 
properly assigned  in  the  appeal  as  error, 
and  cannot  l^  considered.  The  request  of 
counsel  for  the  certification  of  testimony  in 
support  of  such  claimed  errors  is  an  abuse 
of  tne  provisions  in  respect  to  certifying  evi- 
dence. Thresher  v.  Dyer,  69  Coud.  404,  408. 
The  latter — ^that  is,  conclusions  drawn  from 
such  facts — are  also  called  facts,  but  with  a 
much  broader  signification,  including  all  is- 
sues that  the  line  separating;  Ibe  province 
of  the  jury  from  that  of  the  judge  in  a  jury 
trial  practically  leaves  to  the  jury.  The 
word  "fact,"  used  in  this  broad  sense,  does 


work  assigned  to  him  in  the  same  way  as  on 
the  night  In  question,  and  that  no  explosion  had 
ever  before  occarred,  remarked :  "If  this  is  true 
— If  he  had  habitually  raised  the  lid  of  the  tank 
with  his  lantern  in  his  hand,  or  hanging  on  his 
arm,  and  done  so  with  Impunity,  then  the  in- 
ference is  unavoidable  that  the  conditions  pres- 
ent on  the  night  in  question  were  materially 
different  from  those  which  usually  prevailed, 
and  the  only  reason  for  that  difference  which  is 
suggested  by  the  evidence  is  that  the  heat  in 
the  tank  was  greater  than  it  ordinarily  was  when 
the  lid  was  raised,  and  that  this  was  caused 
by  leaving  the  steam  on  longer  that  was  prop- 
er, and  that  the  tank  was  opened  too  soon 
after  the  steam  was  shut  off.  This  conclusion, 
if  it  afforded  the  correct  hypothesis  to  account 
for  the  unusual  and,  indeed,  unprecedented  ex- 
plosion, is  important  in  two  respects  as  bearing 
upon  the  question  of  the  defendant's  liability; 
for,  first.  It  tends  to  show  that  the  danger  here 
encountered  was  one  not  reasonably  to  have 
been  apprehended  by  the  defendant,  and  second, 
it  demonstrates  either  that  the  negligence  of  the 
fellow  servant,  the  engineer,  who  devolved  his 
own  duty  upon  the  plaintiff,  or  of  the  plaintiff 
himself,  who  undertook  the  performance  of 
that  duty,  or  of  both,  contributed  to  occasion 
the  accident  and  to  produce  the  injury  com- 
plained of,  and  In  either  case  there  could  be  no 
recovery  In  this  action." 

In  Gibson  v.  Oregon  Short  Line  B.  Co.  (1893) 
23  Or.  493,  it  was  contended  that  the  rufes  to 
protect  track-walkers  from  dangers  of  an  ap- 
proaching train,  while  in  the  discharge  of  their 
duties,  were  defective  in  not  providing  that  the 
engines  should  whistle  at  frequent  Intervals  be- 
fore approaching  bridges  or  trestles  on  which 
trackmen  might  be  walking.  It  was  held,  how- 
ever, upon  the  evidence  disclosed  by  the  record, 
that  the  injury  was  not  owing  either  to  the  fact 
that  the  engine  did  not  whistle,  as  required  by 
the  rules,  or  to  the  fact  that  the  rules  were  de- 
fective in  not  requiring  the  engine  to  whistle  at 
more  frequent  Intervals,  inasmuch  as  the  plain- 
tiff saw  the  approaching  train  half  a  mile  ahead, 
and  had  ample  time  to  retreat  or  step  from  the 
bridge  to  the  caps,  and  there  remain  in  safety 
until  the  train  passed. 

VII.  Construotton  and  meaning  of  rules. 

When  a  rule  Is  clear  and  explicit,  free  from 
ambiguity  and  equivocation,  evidence  of  usage 
and  custom  is  inadmissible  to  vary  or  alter  Its 
terms.  Memphis  &  C.  R.  Co.  v.  Graham  (1891) 
94  Ala.  646. 
43  L.  R.  A. 


It  Is  error  to  leave  to  the  Jury  the  determina- 
tion of  the  meaning  of  a  rule.  Western  &  A. 
R.  Co.  v.  Moore  (1893)  94  Ga.  457. 

A  witness  cannot  be  asked  whether,  under 
some  particular  rule,  there  would  be  any  objec- 
tion to  doing  a  certain  thing  in  a  certain  way, 
as  this  would  be  asking  him  to  construe  the  rule, 
and  this  is  not  within  the  domain  of  verbal  evi- 
dence. Pennsylvania  Co.  v.  Stoelke  (1882)  104 
111.  201. 

An  ambiguous  rule  promulgated  by  a  corpora- 
tion for  the  government  of  Its  employees  In  a 
dangerous  service  should  generally  be  taken  In 
Its  stronger  sense  against  the  corporation  and 
In  favor  of  the  employee.  Western  de  A.  R.  Co- 
V.  Moore  (1803)  94  Ga.  457. 

Obscurity  of  language  which  renders  rules  un- 
intelligible to  employees  creates  a  species  of  trap 
for  them,  and,  where  the  consequence  of  holding 
a  given  rule  valid  will  be  to  disable  an  employee 
from  recovering  damage  on  the  ground  that  he 
violated  its  provisions,  the  courts  very  prop- 
erly apply  the  principle  that  rules  are  to  be 
strictly  construed  against  the  master. 

As  was  well  said  In  Western  &  A.  R.  Co.  v. 
Bussey  (1894)  95  Ga.  584,  **when  the  [a  rail- 
road] corporation  Itself  enters  upon  the  task  of 
framing  rules  which  shall  stand  as  law  unto  Its 
employees,  the  law-making  power  should  be  rea- 
sonable In  framing  such  rules,  and  should  ex- 
press them  In  such  language,  and  so  directly* 
as  to  be  entirely  unequivocal.  If  by  the  formu- 
lation of  rules  It  undertakes  to  meet  the  vary- 
ing exigencies  which  may  arise  In  the  conduct 
of  Its  business,  substituting  direction  to  him 
for  a  discretion  which  otherwise  the  employee 
would  be  required  to  exercise,  and  for  the  exer- 
cise of  which  he  would  be  answerable,  their 
statutes  must  be  at  least  unequivocal,  and  with- 
in the  comprehension  of  the  class  of  persons 
upon  whom  they  are  designed  to  operate.  Noth- 
ing should  be  left  to  intendment.  It  should  be 
borne  In  mind  that  the  persons  ordinarily  em- 
ployed In  the  conduct  of  this  business,  and  for 
the  government  of  whom  these  rules  are  de- 
signed, are  not  learned  or  skilled  in  the  technical 
rules  of  statutory  Interpretation ;  and  therefore, 
if  they  be  not  couched  in  such  terms  as  to  make 
them  Intelligible  to  employees,  or  if  they  be  so 
far  equivocal  as  to  express  one  thing  and  mean 
another.  It  would  be  a  harsh  rule  of  law  which 
would  hold  the  employee  answerable  where  he 
conformed  to  the  express  direction  of  the  mas- 
ter, but  In  doing  so  violated  what  the  latter 
may  be  pleased  to  term  the  spirit  of  a  rule.** 
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not  accurately  denote  matters  not  reviewa- 
ble by  this  court.  In  defining  facts  as  de- 
noting those  questions  practically  within 
the  province  of  a  jury,  we  are  controlled, 
not  only  by  established  practice,  but  by  the 
constitutional  provision  forbidding  any  vio- 
lation of  the  political  "right  of  trial  by 
jury."  In  defining  facts  as  denoting  ques- 
tions not  reviewable  by  this  court,  we  are 
controlled  by  "the  primary  distinction 
drawn  by  the  Constitution,  between  the  ju- 
risdiction original  and  appellate  of  courts  for 
the  full  trial  and  adjudication  of  causes,  and 
the  jurisdiction  of  a  court  of  last  resort  for 
correcting  errors  in  law  which  may  have  in- 
tervened m  the  course  of  a  trial."  Atwater 
V.  Morning  News  Co,  67  Conn.  504,  526. 
"The  true  distinction  as  drawn  under  our 
system  of  jurisprudence,  in  connection  with 
this  provision  of  the  Constitution,  between 
facts  that  the  trial  court  must  And  from  the 
testimony,  and  the  application  of  the  prin- 


ciples of  law  in  reaching  a  judgment  based 
uix>n  such  facts,"  includes  "questions  of 
law,"  as  distinguished  from  "questions  of 
fact,"  in  a  jury  trial,  but  is  not  fully  ex- 
pressed by  that  distinction.  While  the  ju- 
risdiction of  this  court  may  be  affected  in 
its  practical  operation  by  existing  procedure 
or  practice,  the  jurisdiction  itself  "is  Coex- 
tensive with  the  judicial  power  of  the  state 
in  all  matters  wherein  legal  principles, — 
that  is,  rules  of  law  or  principles  of  equity, 
— appear  to  have  been  erroneously  or  mis- 
takenly determined  by  a  trial  court."  Styles 
v.  Tyler,  65  Conn.  464. 

The  limitations  of  procedure  formerly  ex- 
isting, in  connection  with  the  practice  fol- 
lowed in  view  of  that  procedure,  prevented 
in  some  instances  the  full  exercise  of  our 
jurisdiction,  and  the  conclusions  of  trial 
courts,  because  not  presented  in  such  man- 
ner as  to  be  reviewable  under  existing  pro- 
cedure and  practice,  have  been  spoken  of  in 


[n  Ricbmond  &  D.  R.  Co.  v.  Mitchell  (1802) 
92  Ga.  82,  the  plaintiff,  as  part  of  his  contract 
of  employment  with  the  company,  subscribed 
an  instrument  to  the  following;  effect :  "I  fully 
understand  that  the  rules  of  the  Ricbmond  & 
Danville  Railroad  Company  positively  prohibit 
brakemen  from  coupling  or  uncoupling  cars, 
except  with  a  stick,  and  that  brakemen  or  others 
must  not  go  between  the  cars  under  any  circum- 
stances, for  the  purpose  of  coupling  or  uncoup- 
ling or  adjusting  pins,  etc.,  when  an  engine  is 
attached  to  said  cars  or  train ;  and  In  consid- 
eration of  being  employed  by  said  company,  I 
hereby  agree  to  be  bonnd  by  such  rule,  and  waive 
all  or  any  liability  of  said  company  to  me  for 
any  results  of  disobedience  or  Infraction  there- 
of. I  have  read  the  above  carefully  and  fully 
understand  it."  The  court  said :  "It  may  be 
fairly  presumed  that  the  rules  referred  to  and 
quoted  from  in  the  contract  were  carefully  pre- 
pared, deliberately  adopted,  and  embodied  in 
some  written  or  printed  document.  It  is  allow- 
able therefore  to  notice  the  phraseology  criti- 
cally in  order  to  ascertain  whether  or  not,  fairly 
constmed,  that  phraseology  embraces  such  a 
coupling  as  was  attempted  in  this  case.  The 
plaintiff  was  neither  coupling  nor  uncoupling 
cars,  nor  did  he  go  between  the  cars,  nor  was 
the  engine  attached  to  any  cars  or  train.  The 
evidence  is,  in  substance,  that  the  plaintiff, 
who  was  a  brakeman,  stationed  himself,  in  the 
way  usually  practised  by  employees,  upon  the 
foot- board  of  the  pilot  on  the  tender,  and  while 
there  attempted  to  withdraw  with  his  hand, 
without  using  a  stick,  a  pin  and  link  from  the 
coupling  apparatus  of  the  engine,  the  engine 
and  tender  being  in  motion  backwards  at  the 
time  towards  a  standing  car  in  the  rear,  for  the 
purpose  of  being  coupled  thereto.  Certainly 
the  rules  as  quoted  do  not,  by  their  letter,  cover 
such  a  transaction  as  that  m  which  the  plain- 
tiff was  engaged.  It  is  said,  however,  that  they 
do  cover  it  in  spirit  and  intention.  This  seems 
to  be  altogether  too  doubtful,  for,  as  we  have 
already  said,  there  is  a  presumption  that  such 
rules  would  be  carefully  considered  and  accur- 
ately expressed,  and  we  may  add  that  they  ought 
to  be  construed  more  strongly  against  the  party 
who  made  and  adopted  them  than  against  one 
who  merely  assented  to  and  agreed  to  be  bound 
by  them  when  they  were  presented  to  him  as  a 
basis  of  contract.  The  strong  probability  is 
that,  in  preparing  the  rules,  such  a  case  as  the 
present,  though  it  might  frequently  occur,  was 
overlooked,  and  therefore  was  not  provided  for. 
We  think  this  Is  the  truth  of  the  matter,  and  we 
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hold  with  confidence  that  the  rules  have  no  ap- 
plication to  the  present  case.'* 

Notwithstanding  a  rule  of  the  defendant  com- 
pany requiring  all  trains  to  stop  at  schedule 
meeting  and  passing  points,  it  is  not  error  to 
refuse  a  request  to  charge  in  an  action  for  In- 
juries caused  by  a  collision,  that  it  was  the 
duty  of  the  engineer  to  stop  his  train  at  the 
point  where  the  collision  occurred,  it  not  ap- 
pearing that  the  same  was  either  a  schedule 
meeting  or  passing  point.  Nor  is  it  error  to 
charge  the  jury  that  the  engineer  under  such 
rule  could  pass  other  than  schedule  meeting 
and  passing  points  "at  such  rate  of  speed  as 
common  prudence  dictated  as  safe."  Western 
&  A.  R.  Co.  v.  Bussey  (1804)  05  Ga.  584. 

A  special  bulletin  order  regulating  the  speed 
of  trains  when  passing  certain  particular  switch 
points  designated  therein,  has  no  application  to 
switch  points  generally ;  and  in  the  absence  of 
evidence  showing  that  the  point  at  which  the 
disaster  occurred  was  of  the  particular  cla^s  of 
switch  points  embraced  within  the  terms  of 
such  order,  a  court  does  not  err  in  charging  the 
jury  that  this  order  could  have  no  application 
to  the  point  in  question.     Jhid. 

Under  a  rule  of  a  railroad  company  in  these 
words :  "Conductors  and  trainmen  are  re- 
quired to  be  at  terminal  stations  thirty  minutes 
before  the  leaving  time  of  their  trains.  Brake- 
men  must  examine  the  coupling  apparatus  and 
brakes  before  train  starts  and  report  to  the  con- 
ductor such  as  are  not  in  good  order," — it  is 
prima  facie  incumbent  upon  brakemen  to  exam- 
ine brakes  only  at  terminal  points  before  the 
starting  of  a  train.'  Western  &  A.  R.  Co.  v. 
Moore  (1803)  04  Ga.  457. 

Evidence  is  not  admissible  to  show  that  em- 
ployees of  the  company  interpreted  and  acted 
upon  such  a  rule  as  meaning  that  it  was  a 
brakeman*s  duty  to  examine  the  brakes  upon  a 
car  taken  on  at  a  station  before  the  train  left 
that  station,  without  showing  that  the  plain- 
tiff so  understood  or  so  acted  on  the  rule,  or 
knew  that  the  other  employees  did  so.     Ihid. 

A  rule  to  the  following  effect,  "Coach  switch- 
ing conductors  must  see  that  brakemen,  with 
good  and  sufficient  brakes,  are  on  any  moving 
cars ;  and  they  are  cautioned  as  to  making  flying 
switches  (switch  rope  being  furnished).  Avoid 
such  switching,  even  if  it  Increases  your  work," 
is  advisory  only,  and  imposes  caution  on  the 
employees  when  making  such  switches,  but  does 
not  forbid  them.  Youll  v.  Sioux  City  &  P.  R. 
Co.  (1885)  66  Iowa,  34G. 

Rules  prohibiting  switchmen  from  using  any 
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language  appropriate  enough  for  the  pur- 
pose, as  questions  of  fact.  But  whenever 
the  record  before  us  has  legally  presented 
all  the  facts  found  by  the  trial  cour^  as  the 
basis  of  its  judgment,  and  the  conclusion 
drawn  from  those  facts  has  been  plainly  er- 
roneous, and  such  error  has  been  lawfully 
assigned,  we  have  uniformly  held  such  con- 
clusion, although  for  some  purposes  it  might 
be  called  a  question  of  fact,  to  be,  quoad  the 
jurisdiction  of  this  court,  a  question  of 
law;  i.  e.  it  is  reviewable.  When  the 
finding  of  facts  states  evidence  so  that  the 
conclusion  must  be  reached  by  weighing  evi- 
dence, the  finding  is  essentially  a  report  of 
evidence,  and  not  a  statement  of  facts  ad- 
judicated; and  tlie  question  of  legal  in- 
ference from  facts  that  may  be  involved  is 
irregularly  presented.  Corhin  v.  American 
Mills,  27  Conn.  274,  278,  71  Am.  Dec.  63. 
In  Bloodgood  v,  Beecher,  35  Conn.  469,  the 
judges  wore  equally  divided  upon  the  ques- 


tion whether,  upon  the  finding  of  facts  in 
that  case,  the  intention  of  a  mortgagor  to 
prefer  the  mortgagee  to  his  other  creditors 
could  be  drawn  by  this  court  as  a  conclusion 
of  law;  Hinmon,  Ch.  J.,  and  Park,  J.,  hold- 
ing that  it  could  not,  and  Butlei'  and  Car- 
penter, JJ.,  holding  that  it  could.  The  case 
was  decided  by  the  second  vote  of  the  Chief 
Justice.  In  Mead  v.  tfoyes,  44  Conn.  487, 
the  trial  court,  in  an  action  of  replevin, 
spread  upon  the  record  the  facts  from  which 
it  drew  its  conclusion  that  the  plaintiff  was 
the  owner  of,  and  entitled  to  immediate  pos- 
session of,  the  property  replevied.  Upon 
motion  in  error,  this  court  reversed  the  judg- 
ment, because  the  conclusion  from  the  facts 
found  was  an  error  in  law.  In  Hayden  v. 
Allyn,  55  Conn.  280,  289,  Judge  Loomis, 
speaking  for  the  court,  laid  down  the  broad 
principle  that  whenever,  in  trials  to  the 
court,  the  judge  has  fully  weighed  the  testi- 
mony, and  passed  upon  the  credit  of  wit- 


tools  or  appliances  of  any  kind  which  are  not 
"safe/'  and  stating  that  employees  will  be  up- 
held by  the  company  In  refusing  to  use  tools, 
machinery,  rolling-stock,  or  appliances  which 
are  unsafe,  cannot  be  construed  in  such  a 
sense  that  they  are  deemed  to  be  violated  by  an 
employee  who  makes  a  pHot-bar  coupling  with 
a  ".Tanney"  coupler,  where  such  a  coupling,  al- 
though more  dangerous  than  one  made  with  the 
ordinary  apparatus,  can  be  made  safely  by  the 
exercise  of  due  care.  Kerns  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1895)  94  Iowa,  121. 

A  rule  that  ''no  lumber,  wood,  stone,  ma- 
terials, or  tools"  shall  be  placed  within  5  feet 
of  the  rail  applies  to  loose  tools,  etc.,  which  arc 
liable  to  be  accidentally  moved  by  the  wind  or 
other  causes,  without  the  concurrence  and 
against  the  wish  of  the  railroad  company,  and 
not  to  permanent  structures,  such  as  cattle 
guards.  McKee  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1891)  83  Iowa,  616,  13  L.  R.  A.  817. 

In  Louisville  &  N.  R.  Co.  v.  Kenley  (1893) 
92  Tenn.  207,  where  the  question  was  whether 
the  promise  of  a  conductor  to  repair  a  car  was 
binding  on  the  company,  it  was  denied  that  a 
rule  to  the  effect  that  "conductors,  flagmen, 
brakemen,  and  train  porters  were  to  report  to, 
and  receive  their  instructions  from,  the  master 
of  trains,"  bad  any  application  to  complaints 
about  defective  appliances. 

In  Haas  v.  Chicago,  M.  Jb  St.  P.  R.  Co.  (1894) 
00  Iowa,  250,  one  rule  declared  that  a  work 
train  "must  not  leave  a  station,  when  directed 
to  nm  by  special  order,  unless  the  conductor 
and  engineer  had  a  copy  of  the  same  in  their 
possession :"  while  another  required  the  con- 
ductor to  show  his  order  to  the  brakeman,  and 
the  engineer  to  show  his  to  the  fireman.  The 
conductor  of  such  a  train  received  a  message 
stating  that  a  certain  passenger  train  was 
fifty-three  minutes  late,  and  kept  his  train  at 
a  station  until  half  an  hour  after  this  period 
had  expired,  the  train  crew  having  meantime 
taken  their  dinner  at  a  place  about  two  blocks 
away,  where  It  was  doubtful  whether  a  passing 
train  would  have  been  heard,  and  then  ran  out 
his  train  without  having  inquired  whether  the 
passenger  train  had  passed  through  the  sta- 
tion, and  without  having  received  any  message 
regulating  the  movements  of  his  own  train.  A 
collision  took  place  between  the  work  train  and 
the  belated  passenger  train,  and  the  fireman  of 
the  former  was  killed.  The  company  sought 
to  escape  liability  on  the  theory  that  the  fire- 
man was  guilty  of  contributory  negligence  In 
not  having  refused  to  obey  the  directions  of  the 
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conductor  until  he  had  first  satisfied  himself 
that  such  directions  were  authorized  by  a  new 
telegraphic  order  superseding  the  one  which  an- 
nounced that  the  passenger  train  was  late.  The 
court,  however,  refused  to  set  aside  a  verdict 
finding  that  the  fireman  was  not  negligent  In 
remaining  at  his  post,  saying:  "It  is  scarcely 
necessary  to  say  that  such  a  rule  would  destroy 
the  discipline  essential  to  the  proper  manage- 
ment of  trains,  and  we  find  nothing  in  the  rec- 
ord which  requires  that  it  be  enforced  In  this 
case.  Whether  Davies  knew  that  No.  3  had  not 
passed  when  the  conductor  ordered  his  train 
out  onto  the  main  line  is  not  shown.  It  Is  prob- 
able, but  not  certain,  that  he  would  have  beard 
the  train  had  It  gone  through  the  station  while 
he  was  at  dinner.  But  conceding  that  he  ajioald 
have  known  that  it  had  not  yet  arrived.  It  does 
not  follow  that  he  knew  his  train  should 
not  have  been  ordered  out.  He  knew  that  he 
had  not  seen  a  telegraphic  order  which  an- 
nounced any  further  change  In  the  time  of  No. 
3,  It  is  true,,  but  he  did  not  know  what  informa- 
tion the  conductor  had  received.  It  may  be 
said  that  it  was  his  right  to  see  the  order.  If 
one  had  been  received,  and  that  until  he  saw  It 
he  should  have  acted  on  the  presumption  that 
none  had  been  sent,  but  such  a  course  on  his 
part  was  not  required  by  the  rules.  They  pro- 
vided that  train  and  engine  men  should  be  held 
equally  responsible  for  the  violation  of  any  of 
the  rules  governing  the  safety  of  the  trains, 
and  that  they  should  take  every  precaution  for 
the  protection  of  trains,  even  If  not  provided  for 
by  the  rules,  but  they  also  provided  that  the 
conductor  should  have  charge  and  control  of 
the  train  and  of  all  persons  employed  on  it,  and 
made  him  responsible  for  its  movements  while 
on  the  road,  'except  when  his  directions  con- 
flict with  the  rules  or  Involve  risk  or  hazard.' 
in  either  of  which  cases  the  engineer  was  to  be 
held  alike  accountable.  Brakemen  and  firemen 
were  required  to  report  every  Instance  when  the 
conductors  and  engineers  should  fail  to  show 
their  telegraphic  orders  as  provided  by  mle  101. 
but  we  find  nothing  in  the  rules  which  required 
them  to  disobey  the  orders  given.  The  provi- 
sion holding  them  equally  responsible  for  the 
violation  of  the  rules  governing  the  safety  of 
the  train  must  be  given  a  reasonable  construc- 
tion. It  applied  to  each  one  within  the  range 
of  his  own  duties,  and  did  not  make  him  re- 
sponsible for  the  wrongful  actions  or  omissions 
of  others.  It  Is  said  that  Davies  and  all  the 
other  train-men  forgot  all  about  No.  3.     That 
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nes&es,  and  apeciiloally  found,  as  the  basis 
of  his  judgment,  the  inferences  produced  by 
the  testimony,  so  that  the  evidence  "had  ex- 
hausted itself  in  producing  the  facts  thus 
found,  nothing  remained  but  for  the  court, 
in  the  exercise  of  its  legal  judgment,  to  draw 
its  inference  from  the  facts";  and  "in  such 
a  ca^e  the  conclusion  of  the  court  can  always 
be  reviewed  by  tlie  appellate  court.  An  er- 
roneous conclusion  is  an  error  of  law,  and 
not  an  error  in  an  inference  of  fact."  This 
principle  wp.s  deliberately  affirmed  in  Tyler 
V.  Waddingham,  58  Conn.  375,  386,  8  L.  R. 
A.  657,  and  applied  to  a  special  finding  of 
facts,  from  which  was  drawn  the  conclusion 
that  the  plaintiff,  at  the  time  of  making  the 
«Mitract  with  a  partnership,  elected  to  give 
exclusive  credit  to  a  single  partner.  In  Ward 
V.  Ward,  59  Conn.  188,  197,  the  principle  is 
recognized  as  established,  although  its  ap- 
plication in  that  case  is  treated  with  some 
subtlety.     The   principle   may   at   times  be 


misapplied,  but  a  mistake  of  this  kind  can- 
not shake  its  authority.  It  is  not  only  sup- 
ported by  the  true  ratio  decidendi  of  a  long 
line  of  decisions,  but  is  imbedded  in  the  very 
structure  of  our  system  of  jurisprudence. 
Settling  the  credit  of  witnesses,  weighing 
evidence,  ascertaining  the  truth  from  con- 
flicting testimony  or  incongruous  evidential 
facts,  this  is  the  peculiar  prpvince  of,  and 
under  our  system  within  the  exclusive  ju- 
risdiction of,  trial  courts;  and  a  mistake  in 
the  inference  produced  by  such  means  is  an 
error  in  fact.  When  such  facts  are  adjudi- 
cated, a  mistake  in  drawing  the  legal  infer- 
ence— i.  e.  in  applying  the  law  to  the  facts 
found — is  an  error  in  law.  The  application 
of  this  principle  has  been  hampered,  and  its 
meaning  somewhat  obscured,  through  inad- 
equate and  uncertain  methods  for  bringing 
into  action  the  jurisdiction  of  this  court. 
Sometimes  the  conclusion  of  a  trial  court 
from  conceded  facts  is  so  clearly  right  that 


is  not  shown  bj  the  evidence,  althoagb  the  rear 
brakeman  testified  to  that  effect ;  but  it  Is  evi- 
dent that  he  had  no  means  of  Icnowlng  the  fact 
in  regard  to  the  engineer  and  fireman.  The 
conductor  and  rear  bralceman  forgot  it.  The 
engineer  remembered  it,  but,  as  the  conductor 
had  Just  come  from  the  telegraph  station  when 
the  signal  to  move  was  given  he  concluded  that 
the  train  had  passed.  It  is  not  showi)  that 
Davics  had  forgotten  it,  nor  is  it  shown  that  he 
knowingly  went  Into  a  place  of  danger,  and  the 
Jury  may  well  have  found  that  he  was  not  neg- 
ligent in  remaining  at  his  post." 

A  rule  of  a  railroad  company  that  when  a 
train  "stops  for  any  cause."  danger  signals  must 
be  given,  including  the  placing  of  torpedoes  on 
the  track  at  least  thirty  telegraph  poles  from 
the  rear  of  the  train,  seems  intended  to  apply 
to  trains  stopped  by  accident  or  obstruction  or 
unexpectedly  compelled  to  stop  between  sta- 
tions, and  not  intended  to  be  followed  every 
time  a  train  stops  at  a  station.  Northern  P.  R. 
Co.  v.  Poirler  (1897)  167  U.  S.  48,  42  L.  ed.  72. 
(The  contention  was  that  the  conductor  of  one 
train  which  was  running  a  short  distance  ahead 
of  another  failed  to  comply  with  such  a  rule.) 

Where  there  is  no  rule  which.  In  express 
terms  requires  the  engineer  to  give  any  signal 
for  sending  out  a  flagman  to  protect  a  train,  in 
case  of  a  stoppage  on  the  main  line,  but  a  rule 
states  that  "five  short  blasts  of  the  whistle  is 
a  signal  to  the  flagman  to  go  back  and  protect 
the  rear  of  his  train,"  and  the  conductor  is  also 
reqnired  to  protect  his  train  by  flagging,  in  case 
of  stoppage,  the  construction  to  be  placed  on 
the  rules  Is  that  it  Is  the  engineer's  duty,  upon 
stopping  his  train,  to  give  the  signal  for  the 
flagman  to  be  sent  back,  and  the  duty  of  the 
conductor  to  take  that  precaution  without 
the  signal.  International  &  G.  N.  B.  Co.  v.  Cul- 
pepner  (1808,  Tex.  Civ.  App.)  46  S.  W.  922. 

A  rule  requiring  warning  signals  to  be  dis- 
played at  an  adequate  distance  from  a  place 
where  work  is  to  be  done  "which  will  render 
the  track  unsafe  or  impassable,  or  unsafe  for 
trains  at  their  usual  rate  of  speed,"  has  no  ap- 
plication to  a  case  where  a  bridge  which  has 
sunk  about  an  Inch  below  Its  proper  level  is 
being  "surfaced."  Under  such  circumstances  It 
Is  rather  the  duty  of  the  workman  to  clear  the 
track  for  the  trains,  and  the  track  is  not  im- 
passable nor  even  dangerous  within  the  mean- 
ing of  the  rule.  Aurandt  v.  Chicago,  M.  &  St. 
P.  H.  Co.  (1894)  90  Iowa,  617. 

One  of  the  rules  of  a  railroad  company  ran 
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as  follows :  *'At  stations  (except  where  gov- 
erned by  the  automatic  block  signals)  upon  the 
passing  of  every  train,  the  red  signal  will  be  at 
once  displayed  next  the  track  upon  which  the 
train  has  passed,  and  kept  there  until  it  has 
been  gone  the  length  of  time  given  in  the  time- 
table between  it  and  the  train  that  should  fol- 
low, if  not  more  than  ten  minutes,  but  in  all 
cases  kept  there  for  five  minutes ;  and  no  train 
will  pass  this  signal  until  the  five  minutes  shall 
have  elapsed,  unless  otherwise  ordered  In  the 
timetable  or  by  special  Instructions."  The 
plaintiff's  decedent  placed  a  lantern  between  the 
rails  after  the  passage  of  a  train,  and  left  it 
there  more  than  five  minutes.  Then  hearing 
another  train  coming,  which  was  due  ten  min- 
utes after  the  first,  he  rushed  out  on  the  track 
to  take  up  the  light  and  was  struck  by  the 
train.  The  court  declined  to  accept  the  plain- 
tiff's contention  that  the  decedent  was  required 
by  the  rule  to  display  the  signal  after  the  pass- 
in*'  of  the  first  train  and  keep  It  there  ten  min- 
utes until  the  exact  time  when  the  second  one 
was  due,  and  that  he  was  therefore  killed  In 
doing  what  he  had  been  expressly  directed  to  do. 
The  first  part  of  the  rule.  It  was  pointed  out 
could  only  be  applied  when  both  trains  were 
to  stop  at  the  station  and  not  when  the  second 
one  was  to  pass  by,  this  case  being  governed  by 
the  last  clause.  The  plaintiff  therefore  was 
held  to  have  been  rightly  nonsuited,  as  the  only 
legal  inferences  that  could  be  drawn  from  the 
evidence  were  either  that  the  decedent  had 
placed  the  lantern  in  a  dangerous  place,  or  that 
he,  through  carelessness,  did  not  remove  It  when 
he  should  have  done.  Fobs  v.  Old  Colony  R.  Co. 
(1898)  170  Mass.  168. 

A  rule  requiring  car  repairers,  while  at  work 
on  main  or  side  tracks,  to  put  out  a  blue  flag  as 
an  indication  of  their  presence,  does  not  apply 
to  cars  upon  which  repairs  are  being  made  In  the 
shops  or  shop  yards.  Quick  v.  Indianapolis  & 
St.  L.  R.  Co.  (1889)  130  111.  334. 

The  effect  of  evidence  that  it  was  a  part  of 
the  duty  of  trackmen  to  look  out  for  wild  trains, 
and  that  they  had  no  other  means  of  protection 
except  to  take  care  of  themselves,  is  not  qual- 
ified by  a  rule  that  wild  trains  "must  run  cau- 
tiously around  curves  and  over  grade  crossings, 
looking  out  for  trackmen,"  the  proper  Interpre- 
tation of  the  rule  being  that  the  caution  has 
reference  to  tlie  safety. of  the  train,  not  of  the 
trackmen.  Sullivan  v.  Fitchburg  R.  Co.  (1894) 
161  Mass.  125. 

Evidence  that  a  railroad  company  has  pro- 
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practically  no  question  ia  presented ;  and  in 
such  cases  we  have  said  that  the  conclusion 
is  one  of  fact,  properly  decided;  yet  if  in 
such  cases  the  conclusion,  instead  of  being 
clearly  right,  had  been  a  palpable  non  sequi- 
tuTf  we  would  have  reviewed  it  as  a  ques- 
tion of  law,  unless  the  question  were  irregu- 
larly presented.  But  more  frequently  the 
alleged  error  in  a  conclusion  from  conceded 
facts  has  been  irregularly  presented,  either 
through  mistake  in  making  up  the  record, 
or  through  defect  in  methods  for  obtaining 
a  record  which  should  properly  present  the 
question;  and  in  such  cases  we  have  said 
that  the  conclusion  is  one  of  fact,  not  re- 
viewable. Such  indeterminate  use  of  the 
phrase  "question  of  fact"  or  "conclusion  of 
fact"  must  be  taken  in  connection  with  the 
circumstances  of  each  case,  and  cannot  be 
treated  as  precisely  distinguishing  those 
conclusions  which  are  to  be  treated  as  facts 
in  respect  to  the  jurisdiction  of  this  court, 


nor  as  modifying  the  settled  principle  that 
the  unwarranted  conclusion  oi  a  trial  court 
in  drawing  its  inference  from  the  special 
facts  which,  in  compliance  with  existing  law 
of  procedure,  it  has  found  for  the  purpose 
of  drawing  tiiat  inference,  is  essentially  an 
error  in  law. 

For  many  years,  and  especially  since  1879, 
the  legislature  has  endeavored,  by  means  of 
various  statutes,  to  modify  thie  law  of  pro- 
cedure so  as  to  require  a  trial  court  to  place 
upon  record  the  special  facts  on  which  ite 
judgment  is  founded,  and  to  enable  this 
court  to  exercise  its  full  jurisdiction  in  re- 
viewing the  legal  judgment  of  a  trial  court 
in  drawing  its  inference  from  conceded 
facts.  Such  legislation  has  considerably 
enlarged  the  facilities  for  exercising  the 
jurisdiction  of  this  court.  The  effect  of 
this  legislation  has  been  the  subject  of  fre- 
quent consideration,  and  the  main  general 
conclusions    reached    are     summarized     in 


mnlgated  rules  requiring  track  repairers  to  ex- 
amine their  sections  daily  to  ascertain  if  the 
track  Is  safe,  and  to  keep  them  and  the  cattle 
guards  In  good  repair.  Is  Inadmissible  in  an  ac- 
tion to  recover  for  injuries  received  by  a  brake- 
man  through  a  collision  with  the  wing  fence  at 
a  cattle  guard,  where  there  is  no  allegation  that 
the  fence  which  caused  the  injury  Is  not  In  good 
order,  and  the  rules  gave  the  track  repairers  no 
authority  to  remove  such  fences.  McKee  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1891)  83  Iowa,  616, 
13  L.  R,  A.  817. 

Where  the  language  of  a  rule  regulating  the 
movements  of  trains  may,  when  read  in  the 
light  of  the  circumstances  Inducing  its  promul- 
gations, be  fairly  construed  as  being  not  in- 
tended to  be  applicable  to  night  trains,  it  is 
a  question  of  fact  for  the  Jury  whether  the  serv- 
ant was  guilty  of  negligence  in  putting  that  con- 
struction upon  it,  and  moving  a  train  according- 
ly. Texas  &  P.  R.  Co.  v.  Lelghty  (1895)  88 
Tex.  604. 

YIII.  Illustrative  decisions  as  to  the  sufficiency 
of  rules  frwned  for  the  protection  of  railroad 
servants. 

a.  Rules  for  the  protection  of  car  repairers^  and 
other  railroad  employees  doing  work  on  side 
tracks. 

The  work  of  repairing  a  car  while  It  Is  stand- 
ing upon  a  track  In  a  yard  where  switching  is 
in  progress  is  one  of  peculiar  danger,  and  the 
courts  have  always  held  railroad  companies  to 
a  strict  account  in  regard  to  the  duty  of  protect- 
ing employees  engaged  In  such  work,  so  far  as 
that  object  can  be  attained  by  proper  regula- 
tions. 

In  fact,  as  already  mentioned  (I.  supra)  ^  one 
of  the  very  earliest  cases  in  which  the  employ- 
er's duty  in  regard  to  rules  was  discussed  es- 
tablished the  doctrine  that  it  Is  the  duty  of 
railway  companies  to  provide  for  the  protection 
of  this  class  of  workmen  by  proper  regulations. 
Vosc  V.  Lancashire  &  Y.  R.  Co.  (1858)  2  Hurlst. 
&  N.  723,  27  L.  J.  Bxch.  N.  S.  249.  4  Jur.  N.  S. 
864. 

There  the  trial  Judge  asked  the  Jury,  first, 
whether  the  deceased  was  guilty  of  negligence. 
Secondly,  he  said  that  no  railway  company  by 
establishing  rules  could  Justify  its  servants 
In  not  taking  due  care  of  human  life :  If  they 
drove  wagons  Into  a  place  where  men  may  be  at 
work.  It  was  the  duty  of  the  company  to  see 
that  proper  rules  for  the  safety  of  such  persons 
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were  established ;  and  he  asked  the  Jury  whether 
there  was  negligence ;  whether  the  shuntsman, 
pointsman,  and  driver  did  all  that  the  rules  of 
the  company  required ;  and  whether  the  acci- 
dent was  caused  by  the  company  not  giving 
proper  directions  to  Its  servants?  The  Jury 
found  that  the  accident  was  owing  to  the  de- 
fective rules,  and  that  no  person  other  than  the 
defendants  was  guilty  of  negligence.  A  verdict 
entered  for  the  plaintiff  upon  this  finding  was 
sustained. 

There  is,  therefore,  no  dispute  as  to  the  gen- 
eral principle  that  it  is  the  duty  of  a  railroad 
company  to  establish  regulations  advising  Its 
servants  engaged  in  moving  cars  on  a  track  of 
the  whereabouts  of  an  employee  at  work  in  this 
dangerous  position,  and  to  provide  adequate 
means  of  warning  him  of  the  approach  of  dan- 
ger. International  ft  O.  N.  B.  Co.  v.  Hall 
(1890)  78  Tex.  657. 

By  some  companies  the  rule  has  been  adopted 
that  the  switches  leading  to  such  a  track  must 
always  be  locked,  and  this  precaution  Is  pre- 
sumably entirely  adequate.  St.  I^uls,  A.  &  T. 
R.  Co.  V.  Trlplett  (1891)  54  Ark.  289,  11  L,  R. 
A.  773. 

Considering  the  lamentable  frequency  with 
which  car  repairers  are  injured,  and  the  fact 
that  these  employees  are,  as  was  observed  very 
truly  In  the  case  last  cited,  entirely  helpless  so 
far  as  any  precautionary  measures  that  they 
might  take  to  protect  themselves  are  concerned* 
It  Is  perhaps  to  be  regretted  that  the  courts 
have  ever  conceded  that  anything  short  of  this 
or  some  other  provision  for  absolutely  blocking 
the  repair  track  should  have  been  deemed  ade- 
quate to  absolve  a  railroad  company  from  a 
charge  of  negligence.  But  the  cases  Impose  a 
much  lower  standard  of  liability,  the  accepted 
doctrine  being  that  the  company  performs  Its 
whole  duty  by  issuing  suitable  directions  for  the 
placing  of  danger  signals  to  notify  the  other  em- 
ployees of  the  fact  that  the  repairs  are  going 
on. 

A  railroad  company  Is  not  required  to  have  a 
watchman  or  bumpers  to  protect  repair  tracks 
where  one  of  the  rules  provides  that  car  inspect- 
ors and  repairmen  before  they  go  under  or  be- 
tween cars,  shall  display  a  red  signal  In  the  di- 
rection from  which  a  train  could  approach,  and 
that  trainmen  shall  under  no  circumstances 
back  or  couple  on  to  any  car  while  such  flag  Is 
displayed.  Peterson  v.  Chicago  &  N.  W.  IL  Co. 
(18S7)  67  Mich.  102.  (Accident  caused  by  fail- 
ure of  foreman  of  car  repairers  to  move  red 
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Thresher  v.  Dyer,  C9  Conn.  404,  408,  and 
Winat&i  Hosiery  Co,  v.  New  Britain  Knit- 
ting Co.  69  Conn.  565,  675.  In  the  latter 
case  we  say:  "The  judgment  or  ultimate  con- 
clusion of  a  court  upon  the  special  facts  in 
issue,  as  ascertained  from  the  evidence  and 
settled  by  the  trior,  is  a  conclusion  of  law, 
and,  as  such,  reviewable  by  this  court;  and 
this  is  true  whether  such  facta  are  settled 
by  a  special  verdict  of  a  jury  or  by  a  special 
finding  of  a  judge;"  and  referring  to  the 
changes  in  procedure:  "We  think  that  the 
result  of  this  legislation  is  that  in  cases 
tried  to  the  court  the  judge  is  now  author- 
ized, and,  upon  request,  required,  to  find  and 
state  in  a  special  finding  the  facts  adjudi- 
cated by  him  in  reaching  his  ultimate  con- 
clusion, including  all  specific  facts  which, 
when  so  adjudicated,  must  determine  the 
nature  of  the  ultimate  conclusion  and  sub- 
ordinate conclusions  involved  therein  by 
force  of  settled  rules  and  principles  of  law. 


The  judfipnent  rendered  on  such  an  adjudica- 
tion of  lacts  is  merely  the  voice  of  the  law 
declaring  the  legal  effect  of  the  facts  adjudi- 
cated." 

These  considerations  must  control  the  dis- 
position of  the  claim  made  in  the  case  before 
us,  that  the  conclusions  we  are  asked  to  re- 
view are  conclusions  of  fact,  and  not  of  law. 

It  appears  that  the  defendant  operated  a 
single-track  railroad;  that  train  474  (an 
extra  train),  following  torain  1411  (a  regu- 
lar way  freight),  ran  into  the  latter  train, 
which  had  stopped  to  attach  some  freight 
cars  standing  on  a  siding;  and  in  the  cmli- 
sion  one  Jerrv  Nolan,  the  plaintiff's  intes- 
tate, was  killed.  Every  special  fact  from 
which  the  trial  court  inferred  the  liability 
of  the  defendant  for  the  injury  is  found,  in- 
cluding the  rules  and  regulations  adopted 
by  the  defendant  for  safely  operating  tiiese 
trains.  The  finding  shows  the  neglect  of 
one  Hall,  the  rear  brakeman  of  train  1411, 


flag  to  end  of  the  section  of  cars  last  run  on  the 
repair  tracks.  Adequacy  of  rule  decided  as  mat- 
ter of  law.) 

A  regnlation  which  has  been  pronounced  very 
efficient  Is  the  following:  "A  blue  flag  by  day 
and  blue  light  by  nlgbt,  placed  In  the  draw-, 
head  or  on  the  platform  or  step  of  a  car  at  the 
end  of  a  train,  or  car  standing  on  a  main  track 
or  siding,  denotes  that  car  repairmen  are  at 
work  underneath.  The  car  or  train  thus  pro- 
tected most  not  be  coupled  or  moved  nntll  the 
blue  signal  Is  removed  by  the  repairmen."  Abel 
V.  Delaware  &  H.  Canal  Co.  (1886)  103  N.  T. 
581.  57  Am.  Rep.  773.  There  the  only  rule 
which  had  been  made  bearing  upon  the  case  was 
as  follows :  "A  red  flag  by  day  and  a  red  lan- 
tern by  night,  or  any  signal  violently  given,  are 
signals  of  danger,  on  perceiving  which  the  train 
must  be  brought  to  a  full  stop  as  soon  as  pos- 
sible, and  not  proceed  until  It  can  be  done  with 
safety."  The  court,  in  upholding  the  plaintiff's 
contention  that  It  was,  under  the  circumstances, 
a  question  for  the  jury  to  determine  whether  the 
defendant  should  not  have  promulgated  such  a 
rule  as  the  one  above  set  oat.  or  one  substan- 
tially equlTalent  to  It,  said :  "This  rule  seems 
from  its  phraseology  to  have  been  mainly,  If  not 
exclusively,  intended  for  the  government  of  mov- 
ing trains,  and  was  not  very  well  adapted  for 
the  protection  of  men  under  stationary  cars, 
upon  side  tracks,  engaged  In  making  repairs. 
There  was  no  rule  prohibiting  the  removal  of 
the  signal,  and  the  signal  was  not  intended  ex- 
clusively for  the  protection  of  such  men,  nor 
did  it  give  notice  that  human  life  was  in  dan- 
ger.  1 

On  the  second  appeal  (1891,  128  N.  T.  662), 
ttae  court  again  held  that  It  "was  for  the  jury  to 
determine  whether  the  rule  .  .  .  [In  evi- 
dence! provided  both  for  the  putting  up  of  the 
danger  signal  and  its  removal  so  as  to  protect 
the  repairmen  as  far  as  reasonably  could  be 
done  against  the  hazard  of  the  negligence  of  co- 
employees."  The  following  remarks  of  the  court 
are  worth  quoting :  "Donnelly  on  the  first  trial 
testified  substantially  that  the  only  rule  he  heard 
of  was  rule  63,  and  what  the  repairmen  told 
bim,  vUs,:  That  they  worked  under  the  protec- 
tion of  a  red  flag.  It  Is  evident  that  If  this 
was  the  extent  of  the  regulations  on  the  sub- 
ject, the  repairmen  had  a  very  Inadequate  pro- 
tection. If  the  red  flag  was  put  up  and  main- 
tained, wherever  the  repairmen  were  at  work 
and  the  meaning  of  the  signal  was  known  by 
the  switchmen,  as  it  probably  was,  the  repalr- 
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men  would  be  protected  except  as  against  the 
reckless  or  heedless  conduct  of  the  switchmen. 
But  it  was  essential  to  the  efficiency  of  the  rule 
that  it  should  designate  the  persons  authorized 
to  remove  the  flag.  It  was  shown  that  this  was 
done  by  the  rules  of  the  New  York  Central 
Railroad  which  provide  that  the  repairmen 
alone  should  have  power  to  remove  the  flag  from 
cars  on  a  repair  track.  The  same  rule  was 
recommended  In  railroad  manuals  published  be- 
fore the  occurrence  of  the  accident  in  question, 
it  is  obvious  that  such  or  a  similar  regulation, 
which  should  place  the  duty  and  responsibility 
of  removing  the  flag  upon  persons  officially  des- 
ignated, was  essential  to  the  car  repairers'  pro- 
tection. The  rule  that  they  should  put  up  a 
red  flag  when  they  commenced  work,  unaccom- 
panied by  a  rule  prohibiting  the  brakemen  or 
other  employees  from  taking  It  down  when  they 
desired  to  remove  cars  from  the  cripple  track, 
unless  by  the  consent  or  direction  of  the  repair- 
men engaged  in  repairing  the  cars,  would  leave 
the  repairmen  exposed  to  the  danger  of  the  mis- 
take or  negligence  of  the  brakemen.  If  it  was 
left  to  the  brakemen  to  determine  for  them- 
selves whether  there  were  men  engaged  in  re- 
pairing the  cars,  and  whether  the  flag  might  be 
safely  removed  or  not,  and  to  act  upon  their 
judgment  in  removing  it,  the  chances  of  acci- 
dent would  be  greatly  increased." 

If  It  Is  practicable  for  a  railroad  company  to 
prescribe  a  certain  distance  along  which  cars  to 
be  repaired  must  be  moved  on  a  repair  track,  In 
order  to  prevent  any  danger  of  their  being  struck 
by  moving  locomotives  or  cars  on  the  adjacent 
lead  tracks,  the  question  should  be  submitted  to 
the  jury  whether  or  not  the  company  had  pro- 
vided reasonable  regulations  on  the  subject. 
Cumpston  v.  Texas  &  P.  R.  Co.  (1895,  Tex.  Civ. 
App.)  33  8.  W.  737. 

In  Doing  V.  New  York,  O.  &  W.  R.  Co.  (1897) 
151  N.  Y.  679,  the  evidence  tended  to  estab- 
lish the  following  facts :  The  deceased  was  at 
work  repairing  a  crippled  car  In  the  repair  shop, 
which  occupied  the  whole  of  a  building  50  feet 
wide  and  about  200  feet  In  length.  Three  tracks 
passed  through  the  shop  through  doors  which 
were  kept  closed,  and  there  were  no  windows  on 
the  side  where  the  tracks  entered  the  building 
from  the  yard.  These  tracks  ran  from  the  shop 
out  into  the  yard  and  were  connected  with  the 
main  track  and  other  tracks  by  switches.  The 
three  tracks  were  used  for  the  purpose  of  mov- 
ing crippled  cars  and  material  Into  and  from 
the  shop  to  the  main  and  side  tracks.  The  cars 
were  moved  by  being  kicked  or  shunted  by  means 
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to  obey  the  rules  provided  for  the  protection 
of  his  train  under  such  circumstances,  and 
that  the  collision  might  not  have  happened 
if  the  rules  had  been  obeyed,  but  also  shows 
that  Nolan  and  Hall  were  fellow  workmen; 
and  the  trial  coui-t  therefore  holds  that  the 
defendant  is  not  liable  for  this  neglect.  The 
question  of  liability  is  not  otherwise  affect- 
ed by  the  relation  of  master  and  servant. 
The  complaint  does  not  allege  that  this  re- 
lation existed  between  Nolan  and  the  defend- 
ant, and  claims  nothing  by  reason  of  that 
relation,  but  charges  the  defendant  with  neg- 
ligently conducting  itself  in  the  manage- 
ment of  said  trains;  and  the  only  allega- 
tions, so  far  as  is  material  under  th^  finding, 
of  acts  constituting  such  negligent  conduct, 
are:  "by  failing  £>  give  proper  telegraphic 
information  to  the  conductor  and  engineer 
oi  each  of  such  trains  relative  to  the  position 
of  the  other  of  said  trains,"  and  "by  failing 
to  exercise  proper  supervision  of  the  run- 


ning of  said  trains,"  so  that  train  474  ran 
into  train  1411,  and,  as  a  result  of  the  col- 
lision, said  Nolan,  who  was  rightfully  on  the 
former  train,  was  killed.  The  trial  court 
draws  from  the  special  facts  found  the  fol- 
lowing inferences :  That  the  rules  and  regu- 
lations of  the  defendant  "did  not  sufficiently 
provide  for  this  emergency  (i.  e.  the  opera- 
tion of  the  trains  in  the  manner  as  found), 
and  for  the  rea$ionably  safe  operation  of 
trains  474  and  1411;  .  .  .  that  the  de- 
fendant was  negligent  in  not  providing  for 
the  emergency  (t.  e.  the  operation  of  the 
trains  as  found),  and  for  the  safe  operation 
of  trains  474  and  141 1,  by  special  orders  and 
insttructions,  in  addition  to  the  general 
rules;  .  .  .  that  the  operation  of  these 
trains  under  these  general  rules  alone,  un- 
der the  circumstances  of  this  case  (t.  e.  the 
special  facts  as  found),  was  not  a  suitable 
and  safe  method  to  operate  these  trains; 
.     .     .     that  the  train  despatcher  did  not  ex- 


of  force  applied  to  them  by  engines  some  dis- 
tance from  the  shop,  and  In  that  way  propelled 
by  the  momentum  Into  or  near  the  shop  doors 
and  controlled  while  in  motion  by  the  brakes. 
On  the  day  that  the  deceased  waa  killed  some 
of  the  men  who  worked  in  the  yard  or  about 
the  shops  were  moving  cars  on  the  tracks  out- 
side the  shop  for  the  purpose  of  collecting  and 
moving  scrap  iron.  There  was  a  pile  of  this 
iron  near  one  of  the  tracks  about  20  feet  from 
the  shop  door,  and  the  men  wanted  to  load  it 
upon  a  car.  With  this  end  in  view  they  placed 
a  car  already  loaded  with  24,000  pounds  of 
scrap  iron  on  one  of  these  tracks  at  a  point 
about  800  feet  from  the  doors  and  there  kicked 
or  shunted  it  towards  the  shop.  The  brakeman 
evidently  saw  that  the  force  applied  would  send 
the  car  past  the  pile  of  iron  where  they  intended 
to  have  it  stop,  and  possibly  through  the  doors, 
and  he  attempted  to  control  the  movement  with 
the  brake,  but,  for  some  reason,  it  did  not  work, 
and  the  car  ran  past  the  pile  of  Iron,  and  killed 
the  deceased,  who  was  working  inside  one  of 
the  crippled  cars.  He  had  no  means  of  guard- 
ing against  such  a  peril,  as  it  was  impossible 
for  him  to  see  the  approaching  car,  even  if  the 
work  at  which  he  was  employed  would  permit 
him  to  be  on  the  lookout,  since  the  doors  were 
closed  and  there  were  no  windows.  The  court 
said :  "The  question  is  whether  this  was  an 
accident  or  the  result  of  some  neglect  or  breach 
of  duty  on  the  part  of  the  defendant.  A  loaded 
car  was  driven  through  the  door  of  a  workshop 
filled  with  busy  men  and  one  of  them  was  killed. 
That  the  defendant's  workmen  in  attempting 
to  move  cars  in  this  manner  In  the  yard  were 
engaged  in  a  very  dangerous.  If  not  reckless,  ex- 
periment, cannot  well  be  denied.  The  danger 
of  the  experiment  consisted  in  moving  cars  in 
such  a  way  that  no  one  could  tell  exactly  when 
or  where  they  would  stop.  If  upon  the  occasion 
in  question  the  force  applied  was  so  measured 
that  the  car  would  stop  at  the  pile  of  scrap 
iron,  the  deceased  would  not  have  been  killed^ 
but  if  the  force  applied  was  sufficient  to  send  it 
20  feet  further  and  It  could  not  be  controlled 
by  the  brake,  the  danger  to  the  men  Inside  the 
shop  was  so  obvious  that  the  manner  in  which 
this  part  of  the  defendant's  work  was  carried 
on  may  very  well  be  characterized  as  reckless. 
We. win  assume  then,  what  cannot  be  ques- 
tioned, that  the  workmen  were  doing  the  defend- 
ant's work  in  a  dangerous  and  reckless  manner. 
But  these  workmen  were  doing  nothing  but 
what,  according  to  the  testimony,  they  bad  been 
doing  for  years  before.  If  the  defendant  per- 
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mitted  its  employees  to  carry  on  its  operations 
upon  these  three  tracks  outside  the  shop  in  such 
a  manner  as  to  endanger  the  lives  of  those  in- 
side, who  could  not  protect  themselves.  It  failed 
to  discharge  to  the  deceased  the  duty  which  the 
law  imposed  upon  it  of  furnishing  him  a  rea- 
l^onably  safe  place  to  do  his  work.  The  defend- 
ant had  the  power  to  control  and  regulate  its 
business.  The  law  imposed  upon  it  the  duty 
of  making  and  enforcing  such  reasonable  rules 
and  regulations  for  the  government  of  the  men 
in  its  service,  as  to  prevent  or  guard  against  In- 
jury by  one  servant  to  another  in  so  far  as  that 
was  reasonable  and  practicable.  It  could  cer- 
tainly put  an  end  to  the  practice  of  propelling 
cars  upon  these  tracks  by  a  force  that  could  not 
be  controlled,  and  it  could  provide  for  moving 
them  in  some  other  and  safer  way.  In  other 
words,  it  could  change  this  method  of  doing 
the  work  by  making  proper  rules  and  regula- 
tions to  that  end.  The  Jury  could  have  found 
from  the  evidence  that  the  practice  of  kicking 
or  shunting  cars  upon  these  tracks  in  the  di- 
rection of  the  doors  of  the  repair  shop  was 
known  to  the  defendant.  The  danger  to  be  ap- 
prehended from  such  a  practice  was  so  obvious 
that  the  defendant,  in  the  proper  discharge  of 
the  duties  which  it  owed  to  its  employees,  was 
bound  to  guard  against  It  by  proper  rules  and 
regulations,  so  far  as  that  was  reasonable  and 
practicable."     (See  also  II.  e,  supra.) 

A  cause  of  action  on  the  ground  of  the  fail- 
ure to  promulgate  suitable  rules  for  the  safety 
of  car  repairers  is  sufficiently  stated  where  the 
complaint  imputes  to  the  defendant  careless- 
ness and  negligence  in  causing  and  permitting 
a  locomotive  to  run  against  the  place  at  which 
the  plaintiff  was  at  work.  Wild  v.  Oregon  Short 
Line  R.  Co.  (1891)  21  Or.  159.  The  court  said : 
"The  language  of  this  allegation  is  broad  enough 
to  admit  evidence  of  all  kinds  and  grades  of 
negligence  on  the  part  of  the  defendant  which 
resulted  from  causing  or  permitting  the  locomo- 
tive to  run  down  upon  the  place  where  the 
plaintiff  was  at  work,  and  thereby  rendering  it 
unsafe  and  causing  the  injury.  This  would  In- 
clude the  failure  to  provide  such  rules,  or  to 
adopt  such  precautionary  regulations,  as  were 
needful  to  regulate  or  oversee  the  running  of 
the  locomotives  upon  the  tracks  and  switches 
of  the  yard  as  would  render  the  place  and  em- 
plovment  reasonably  safe.  While  a  servant  as- 
sumes the  risks  ordinarily  Incident  to  his  em- 
ployment, and  all  open  and  visible  risks,  in- 
cluding the  negligence  of  a  fellow  servant,  yet 
he  has  a  right  to  presume  that  the  master  will 
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ercij»e  ordinary  care  in  not  issuing  special 
orders  for  the  reasonably  safe  movement  of 
these  trains;  .  .  .  that  the  injury  to 
.  plaintifi''s  intestate  resulted  from  the  com- 
bined negligence  of  Rear  Brakeman  Hall  and 
of  the  defendant;  .  .  .  that  the  defend- 
ant did  not  exercise  ordinary  care  in  the 
movement  and  operation  of  trains  474  and 
1411."  These  inferences  are  reviewable  as 
conclusions  of  law.  It  is  true  that,  in  stat- 
ing the  inferences,  the  trial  judge  says,  "I 
find  ae  a  fact,"  etc.,  but  this  is  immaterial. 
It  is  the  duty  of  the  trial  judge  to  find,  as 
facts  within  the  peculiar  province  of  a  trial 
court,  those  inferences  which  are  controlled 
by  the  weighing  of  evidence  and  the  credit 
given  to  witnesses.  It  is  also  his  duty  to 
find  his  conclusions  drawn  from  these  in- 
ferences of  fact;  and,  in  a  certain  sense, 
these  latter  are  findings  of  fact,  but  they  are 
conclusions  reviewable  by  this  court,  and  the 
name  given  them  does  not  alter  their  intrin- 


sic character  of  conclusions  reviewable  *  for 
error  in  law. 

We  think  the  court  below  erred  in  reach- 
ing the»e  conclusions.  They  are  all  drawn 
in  support  of  the  claim  set  up  in  the  com- 
plaint that  the  defendant  violated  the  legal 
ric^hts  of  the  plaintiff^s  intestate,  because  it 
failed  to  exercise  proper  supervision  of  the 
running  of  said  trains,  and  because  it  failed 
to  give  telegraphic  information  to  the  con- 
ductor of  each  train  relative  to  the  position 
of  the  other.  The  supervision  of  the  trains 
(unless  as  involved  m  the  failure  to  give 
telegi'aphic  information)  is  to  be  found  in 
the  rules  for  the  movement  of  the  trains. 
These  rules  are  before  us.  They  are  sub- 
stantially the  same  as  those  in  use  by  about 
90  per  cent  of  the  steam  railways  of  this 
country;  and  the  trial  court  finds  that,  "for 
the  general  movement  and  operation  of 
trains,  these  rules  are  the  best  and  safest 
general  rules  yet  devised  by  the  best  rail- 


exercise  due  care  for  his  safety  by  providing 
when  necessary  all  such  needful  rules  for  the 
condnct  of  its  business,  or  such  precautionary 
measures,  as  will  not  needlessly  expose  him  to 
risks  not  necessarily  resulting  from  his  employ- 
ment. This  being  so,  we  hold  the  language  of 
the  complaint  broad  enough  to  cover  the  negli- 
gence imputed  to  the  defendant.  Nor  does  this 
work  any  hardship.  If  it  had  desired  a  more 
sneclflc  statement  of  the  negligence  imputed  to 
It.  that  end  could  have  been  attained  by  a  mo- 
tion to  make  the  allegation  more  specific ;  but 
the  defect  is  not  fatal  to  the  sufficiency  of  the 
complaint  as  stating  a  cause  of  action." 

Where  cars  are  sent  on  to  a  siding  without 
any  warning  to  employees  working  thereon 
and  cause  the  death  of  a  brakeman  while  he  is 
engaged  in  coupling  the  ears  of  another  train, 
the  question  whether  the  company  has  exercised 
reasonable  care  in  the  making  and  promulgating 
of  rules  for  the  management  of  the  cars  in  Its 
yard,  may  properly  be  submitted  to  the  Jury, 
but  the  jury  cannot  be  asked  whether  some 
specific  rule  should  have  been  adopted.  Larow 
V.  New. York,  L.  E.  &  W.  R.  Co.  (1891)  61  Hun, 
11.  The  court  said :  "The  only  negligence 
claimed  was,  that  the  defendant  omitted  to 
make  and  promulgate  a  rule  to  the  effect  that  an 
engine  should  not  enter  upon  a  siding  upon 
which  there  was  another  engine  and  cars  with- 
out giving  a  signal  or  sending  notice  to  the 
employees  of  that  train.  The  court  submitted 
to  the  Jury  the  question  whether  such  a  rule  was 
reasonable,  and  instructed  it  that  If  it  found 
t^o«-  it  was  reasonable,  fair,  and  just.  It  might 
find  that  the  defendant  had  omitted  a  re'isonable 
rule,  and  was  therefore  negligent,  unless  the 
rnlcs  already  established  by  the  defendant  sub- 
stantially provided  for  such  a  case.  The  court 
well  remarked  that  there  was  no  evidence  in 
the  case  that  any  other  company  had  promul- 
gated any  such  rule,  and  none  to  show  whether 
such  a  rule  could  be  practically  followed  In  doing 
the  work  to  be  performed  in  the  defendant's 
yard  where  the  accident  occurred.  The  court 
then  added :  'You  must  use  your  best  Judg- 
ment, and,  we  assume,  It  Is  better  than  mine; 
hence,  I  have  left  It  to  you  as  a  question  of 
fact.'  The  effect  of  this  Instruction  was  to  sub- 
mit to  the  Jury  the  question  whether  a  certain 
mle  should  have  been  made  and  promulgated  by 
the  defendant  without  any  proof  whatever  as  4o 
Its  practicability,  or  that  any  similar  rule  had 
ever  been  adopted  or  followed  by  any  other  rail- 
road company  in  the  management  of  the  engines 
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and  cars  In  its  yards.  In  other  words,  the 
plaintiff  was  permitted  to  suggest  a  rule  for  the 
management  of  the  business  of  railroads,  which, 
so  tar  as  appears  from  the  evidence,  was  not 
shown  to  be  either  In  use  or  practicable,  and 
the  court  then  submitted  the  question  of  its 
propriety  to  the  jury,  that  it  might,  by  guess 
or  speculation,  determine  whether  such  a  rule 
was  proper,  and.  If  so,  might  find  that  the  de- 
fendant was  negligent  In  not  having  adopted 
and  promulgated  it." 

In  Berrleran  v.  New  York,  L.  E.  &  W.  R.  Co. 
(1802)  131  N.  Y.  582,  it  was  suggested  on  be- 
half of  the  plaintiff  tuat  a  rule  of  the  company 
which  prescribed  a  red  flag  by  day  and  a  red 
light  by  night  upon  a  crippled  or  disabled  car 
to  ladicate  that  it  was  not  to  be  moved  or  col- 
lided with,  for  the  reason  that  men  who  were 
engaged  in  repairing  such  car  might  be  under 
or  about  it  In  such  a  position  as  to  be  unable 
to  save  themselves  if  the  car  was  moved,  should 
have  been  extended  to  the  cars  on  a  siding  when 
being  coupled ;  or,  in  other  words,  the  com- 
pany should  have  formulated  and  put  In  opera- 
tion a  rule  which  would  require  a  red  light  by 
night  and  a  red  flag  by  day  to  be  exhibited  from 
the  east  end  of  the  caboose  or  from  the  end  of 
cars  which  arc  being  coupled.  The  court,  after 
laying  down  the  general  principle  as  to  the  ex- 
tent of  the  master's  duty,  which  has  been  al- 
ready quoted  (II.  supra)  proceeded  as  follows: 
"The  question  here  is  whether  by  the  exercise  of 
such  prudence  and  foresight,  they  could  have 
adopted  any  precautions  against  injury  to  the 
employees  than  such  as  they  did,  or  whether 
there  were  still  others  that  would  suggest  them- 
selves to  men  of  ordinary  intelligence  and  vigil- 
ance. They  had  a  body  of  rules  embracing  every 
case  that  was  supposed  to  need  regulation.  One 
of  these  rules  provided  that  when  a  locomotive 
was  moving  backward.  Its  signals  must  be  dis- 
played upon  the  bumpers.  It  was  made  the 
duty  of  the  yai-dmaster  to  see  that  cars  were 
brought  together  with  as  slight  a  jar  as  possi- 
ble, and  coupled  with  coupling  sticks.  The  en- 
gineers were  required  to  use  the  utmost  care  in 
pushing  cars  into  turnouts  so  as  to  avoid  In- 
juring them  or  other  property.  Brakemen  were 
required  to  exercise  great  care  in  coupling  cars, 
'and  as,  for  various  causes,  It  Is  dangerous  to 
expose  the  hands,  arms,  or  person  between  the 
same,*  they  were  required,  before  coupling,  to 
examine  the  situation  so  as  to  act  prudently. 
The  deceased  made  the  coupling  alone,  though 
he  was  not  required  to  do  so,  but  could  have 
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road  talent  of  the  country."  There  is  noth- 
ing in  the  record  that  calls  for  a  review  of 
this  finding.  For  the  purposes  of  this  case, 
we  assume  the  conclusion  to  be  correct. 
These  rules  cover  the  movement  of  regular 
and  extra  trains.  They  provide  for  special 
orders  for  starting  extra  trains.  They  re- 
quire the  train  despatcher  to  give  telegraphic 
information  of  the  meeting  place  of  such 
trains,  and  of  trains  moving  in  the  opposite 
direction,  as  well  as  of  regular  trains  off 
the  regular  time.  But  they  do  not  require 
him  to  inform,  by  telegraph,  trains  moving 
in  the  same  direction  of  tneir  relative  posi- 
tion, and  for  that  purpose  to  keep  in  mind 
the  position  of  all  such  trains,  so  as  to  de- 
cide, as  they  approach  each  station,  whether 
there  is  a  likelihood  that  a  rear  train  may 
overtake,  and,  if  the  rules  are  not  obeyed, 
run  into,  the  forward  train.  On  the  con- 
trary, they  are  drawn  upon  the  theory  that 
such  telegraphic  supervision  of  trains  mov- 


ing in  the  same  direction,  in  view  of  all  the 
conditions  involved  in  operating  a  single- 
track  road,  tends  rather  to  lessen  than  in- 
crease the  safety  secured  by  the  rules  adopt- 
ed relative  to  the  movement  of  such  trains. 
The  soundness  of  this  theory  has  reoeived 
judicial  sanction.  Enright  v.  Toledo,  A.  A, 
d  y.  M,  R.  Co,  93  Mich.  409,  413 ;  lllinoia  C. 
R,  Co,  ▼.  Veer,  31  111.  App.  126,  134.  In  the 
latter  case  some  self-evident  reasons  are 
given.  We  think  in  this  respect  the  rules  of 
the  defendant  do  not  violate  its  legal  duty, 
and  that  their  compliance  or  noncompliance 
with  that  duty,  under  a  given  state  of  facts 
( notwithstanding  many  cases  hold  that  such 
question  must  m  submitted,  with  infitruc- 
tions  more  or  less  precise,  to  a  jury,  by  force 
of  the  law  defining  the  province  of  a  jury), 
is  essentially  an  inference  of  law,  and,  when 
drawn  by  a  trial  court,  is  reviewable  by  this 
court.  So  far,  therefore,  as  the  proper  su- 
pervision of  trains  474  and  1411  depended 


waited  for  the  engine,  and  could  have  had  the 
assistance  of  some  of  his  coworkers  to  help 
hio).  He  could  have  used  a  lamp,  but  did  not, 
though  he  had  a  full  supply.  There  were  coup- 
llni;  sticks  in  the  caboose  for  the  use  of  the  de- 
ceased, which,  when  used,  had  the  effect,  as  the 
court  below  said,  of  lengthening  the  arms.  He 
slept  In  the  caboose  and  knew  and  understood 
the  situation  and  the  dangers  of  the  business. 
Considering  the  precautions  and  aids  which  the 
deceased  might  have  used  to  avoid  the  accident 
and  did  not,  it  would  be  quite  as  easy  to  show 
that  the  accident  resulted  from  an  omission  to 
use  these  precautions  on  his  part  as  that  it  was 
caused  by  the  defendant's  neglect  to  make  a 
rule  for  the  display,  upon  cars  that  were  being 
coupled,  of  a  red  light  or  a  red  flag.  There  is 
no  proof  in  the  case  that  rules  for  such  a  case 
had  ever  been  promulgated  by  any  other  railroad 
company,  or  that  It  was  reasonable  or  practlca- 
uie  to  provide  against  the  occurrence  of  such 
an  accident  by  a  rule.  The  learned  trial  Judge 
submitted  to  the  Jury  the  question  whether  the 
defendant  was  at  fault  in  omitting  to  make  and 
publish  such  a  rule.  This  opened  to  the  Jury 
a  wide  field  for  speculation  and  conjecture.  In 
the  absence  of  some  proof  on  the  part  ol  the 
plaintiff  that  such  a  rule  was  in  operation  by 
other  roads,  or  of  persons  possessing  peculiar 
skill  and  experience  in  the  management  and 
operation  of  railroads  to  the  effect  that  such 
a  rule  was  necessary  or  practicable  under  the 
circumstances,  or  unless  the  necessity  and  pro- 
priety of  making  and  promulgating  such  a  rule 
was  so  obvious  as  to  make  the  question  one  of 
common  experience  and  knowledge,  the  court 
is  not  warranted  in  submitting  such  a  question 
to  the  Jury.  Besides,  It  affirmatively  appeared 
that  the  rules  in  use  by  the  defendant  provided 
in  a  reasonable  way  against  the  occurrence  of 
such  an  accident  so  far  as  such  casualties  can 
be  prevented  by  rules.  There  was  not,  we  think, 
sutbcient  evidence  of  any  neglect  of  duty  on 
the  part  of  the  defendant  in  this  or  in  any 
other  respect  to  warrant  the  submlssi&n  of  the 
case  to  the  Jury." 

b.  Rules  to  prevent  the  automatic  or  unauthor- 
ized movements  of  engines  or  cars. 

A  railroad  company  which '  constructs  a  sid- 
ing upon  an  inclined  plane  owes  the  duty  to  an 
engineer  of  providing  rules  and  regulations  to 
secure  the  cars  placed  upon  such  siding  from 
getting  out  upon  the  main  line.  Lake  Shore  & 
M.  S.  R.  Co.  V.  Topliff  (1805)  2  Ohio  Dec.  522; 
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Galveston,  H.  &  S.  A.  R.  Co.  v.  Croskell  <1S94) 
6  Tez.  Civ.  App.  160.  In  the  latter  caae  the 
precaution  suggested  was  the  use  of  a  stub- 
switch  so  constructed  that  it  would  cause  loose 
cars  to  run  off  f-he  side  track  before  reaching  the 
main  track. 

An  employer  which  requires  the  brakes  to  be 
securely  set  upon  all  cars  standing  upon  its 
coal  trestle  is  not  guilty  of  negligence  in  failing 
to  promulgate  other  rules,  where  the  proof  la 
that  such  rule  is  entirely  adequate,  if  compiled 
with,  to  prevent  the  moving  of  the  cars  to  the 
injury  of  employees.  Kudlk  v.  Lehigh  Valley 
R.  Co.  (1894)  78  Ilun,  492. 

In  Southern  T.  Co.  v.  Lafferty  (1893)  15  U. 
S.  App.  193,  57  Fed.  Rep.  536,  6  C.  C.  A.  474, 
the  court  after  referring  to  the  cases  of  Flike 
V.  Boston  de  A.  R.  Co.  (1873)  63  N.  Y.  549,  and 
Booth  V.  Boston  &  A.  R,  Co.  (1878)  73  N.  Y. 
38,  £9  Am.  Rep.  97  (where  the  defendant's  lia- 
bility was  predicated  on  the  fact  that  the  crew 
of  trainmen  was  insufficient  for  the  work  to  be 
done),  proceeded  as  follows:  "Both  of  these 
cases  were  decided  upon  the  application  of  the 
familiar  principle  of  law,  which  Is  clearly  and 
distinctly  stated  by  the  Supreme  Court  of  the 
United  States  In  Hough  v.  Texas  &  P.  R.  Co. 
(1879)  100  U.  S.  213,  25  L.  ed.  612.  that  the 
master  Is  liable  to  the  servant  for  an  injury 
caused  by  the  master's  own  negligence.  It  is 
true  that  In  the  cases  referred  to  this  principle 
was  applied  to  trains  put  in  motion  by  the  rail- 
road company,  but  it  seems  to  us  that  the  gen- 
eral doctrines  therein  announced  are  equally 
applicable  to  the  facts  of  this  case.  It  is  the 
duty  of  a  railroad  company  to  see  that  its  loco- 
motive engines,  after  their  run,  are  left  in  a 
place  of  safety.  If  left  where  they  are  liable  tn 
l>e  put  in  motion  by  the  careless,  negligent,  or 
wilful  act  of  outside  parties,  it  is  as  much  the 
duty  of  the  railroad  company  to  see  that  they 
are  properly  guarded  to  prevent  accidents  from 
occurring,  as  it  Is  to  see  that  a  sufficient  num- 
ber of  employees  are  put  on  board  the  trains 
set  in  motion  by  its  own  orders.  The  company 
is  bound  to  take  ordinary  care  to  prevent  such 
engines  from  running  out  from  the  side  tracks 
or  turntable  tracks,  where  they  are  left,  onto 
the  main  track,  of  their  own  motion,  or  from 
being  run  out  by  any  Interference  of  ontslde 
parties.  This  duty  It  owes  to  Its  employees  on 
trains  resrularly  upon  the  main  track,  in  order 
not  to  expose  them  to  the  extra  risks  of  danger 
from  accidents  which  might  otherwise  1)e  liable 
to  happen.  The  moving  of  such  engines  at  sncfa 
a  time  and  in  such  a  manner  from  the  side 
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on  the  adoption  of  adequate  rules  for  the 
safe  operation  of  those  trains,  the  only  legal 
inference  from .  the  facts  found  is  that  the 
defendant  did  not  fail  to  exercise  proper  su- 
pervision of  the  running  of  these  trains. 

The  failure  to  give  trains  474  and  1411 
telegraphic  information  of  their  relative  po- 
sitions is  found  as  a  fact,  and  the  oooclu- 
sions  of  the  trial  court  are  simply  an  infer- 
ence from  this  fact,  in  connection  with  other 
facts  found,  that  the  defendant,  by  this 
means,  had  violated  the  legal  rights  of  the 
plaintiff's  intestate.  In  other  words,  the  in- 
ference is  one  of  legal  liability,  and  affirms 
that  the  law  which  defines  the  duties  of  rail- 
road corporations,  and  the  rights  of  persons 
lawfully  on  their  trains,  imposed  upon  the 
defendant  the  duty  of  giving  such  telegraph- 
ic information,  and  ^ve  to  the  plaintiff's 
intestate  the  correlative  right  to  have  such 
information  given.  The  validity  of  this  in- 
ference is  really  determined  in  the  disposal 


of  the  claim  that  the  rules  of  the  defendant 
did  not  fulfil  its  legal  obligation  in  the  su- 
pervision of  those  trains  iinder  the  circum- 
stances of  the  case;  i.  e,  the  facts  as  found. 
The  rules  do  not  require  such  information 
to  be  given,  because  giving  such  information 
in  all  instances  involving  like  conditions 
would  tend  to  danger,  rather  than  to  safety. 
A  railroad  corporation,  in  operating  its  road 
as  a  quasi  public  highway,  is  engaged  in  a 
business  dangerous  to  human  life,  and  is  ex- 
ercising for  its  private  benefit  a  franchise 
granted  by  the  state,  on  condition  that  it 
transport  such  members  of  the  public  as 
have  lawful  occasion  to  use  the  highway 
with  every  precaution  for  their  safety  that 
public  policv,  as  fixed  by  legislation  or  recog- 
nized by  adjudication,  requires.  For  these 
reasons,  the  law  imposes  upon  the  corpora- 
tion a  duty  to  use  such  precautions.  That 
duty  it  owes  to  each  person  lawfully  on  its 
trains;  and  this,  independently  of  any  spe- 


tracks  is  not  one  of  the  ordinary  risks  Incident 
to  the  business  in  wliich  Lafferty,  the  brakeman, 
was  engaged." 

In  the  same  case  the  question  whether  or  not 
the  employment  of  only  one  watchman  to  per- 
form that  duty,  where  he  is  also  required  to 
wipe  the  engines  and  pat  them  in  proper  order 
for  service  the  next  day  is  a  reasonable  precau- 
tion, was  held  to  be  one  for  the  Jury. 

See  also  Hewitt  v.  Flint  &  P.  M.  R.  Co. 
<1S87)   67  Mich.  61.  II.  d,  «i*pro. 

c  Rules    to   obviate   injury   from    tlie   sudden 
starting  of  railwaj/  oars. 

In  an  action  to  recover  damages  for  the  death 
of  a  workman,  who,  while  engaged  in  unloading 
gravel  from  a  car,  was  thrown  off  by  the  sud- 
den movement  of  the  car,  as  to  which  he  re- 
ceived no  warning  from  the  company's  repre- 
sentative who  ordered  the  movement,  it  is  error 
to  reject  evidence  going  to  prove  that  a  railroad 
company  was  guilty  of  negligence  In  not  having 
adopted  a  proper  system  for  giving  warning  to 
Its  employees  under  such  circumstances.  Camp- 
bell v.  New  York  C.  &  H.  B.  R.  Co.  (1885)  35 
Han,  506. 

A  coal  company  which  adopts  a  system  of 
bumping  an  empty  car  against  a  car  which  has 
been  loaded  with  coal  to  start  the  latter  along 
without  special  warning  to  the  employee  en- 
gaged In  loading  the  car,  or  general  rules  af- 
fordmg  an  assurance  of  protection.  Is  liable  for 
injury  to  an  employee  caused  thereby.  Wenona 
Coal  Co.  V.  Holmqulst  (1893)  51  HI.  .ipp.  507. 

d.  Rules  regulating  the  switching  of  oars. 

A  railroad  company  is  under  the  duty  of  pre- 
scribing definite  rules  for  the  making  of  flying 
switches.  Chicago  &  N.  W.  R.  Co.  v.  Taylor 
(1873)  69  HI.  461,  18  Am.  Rep.  626. 

An  averment  that  the  defendant  negligently 
omitted  to  provide  rules,  signals,  or  systems  In 
cases  of  flying  switches,  or  of  shunting  or  kick- 
ing cars,  states  a  cause  of  action.  Reagan  v. 
8t.  LoDis,  K.  &  N.  W.  R.  Co.  (1887)  93  Mo. 
343.  There  the  defendant  contended  that  the 
Joining  of  the  cars  for  the  purposes  and  in  the 
manner  described  in  the  petition  was  so  com- 
mon,  necessary,  and  frequent,  especially  in^the 
case  of  freight  trains,  that  it  could  not  be  said 
to  Involve  any  extraordinary  risk.  But  the 
court  said:  **We  do  not  agree  to  the  proposi- 
tion. It  Is  certainly  a  complex  business  requir- 
ing care,  and  must  be  dangerous  if  not  done 
nnder  proper  regulations,  at  least  so  far  as 
43  L.  U.  A. 


other  servants  are  concerned,  whose  business  re- 
quires them  to  be  in  and  out  of  the  cars,  lia- 
ble to  be  Jolted.  In  these  cases  of  making  a  fly- 
ing switch,  and  of  shunting,  or  kicking  of  cars, 
it  Is  feasible  and  perfectly  proper  to  have  some 
rules  and  regulations  to  warn  persons  liable  to 
be  injured." 

In  Davis  v.  Staten  Island  Rapid  Transit  R. 
Co.  (1896)  1  App.  Div.  178,  where  the  injury 
was  caused  by  several  cars  running  through  an 
open  switch  on  to  a  siding  and  coming  into  colli- 
sion with  other  cars  standing  there,  it  was  held 
that  a  railroad  company  performs  its  duty  to  its 
employees  in  regard  to  the  opening  and  closing 
of  switches,  by  promulgating  a  rule  requiring 
conductors  to  look  after  the  switches  used  by 
their  engines.  The  court  said :  "Rule  132,  if 
faithfully  executed  by  the  conductor,  was  ample 
to  provide  against  such  an  accident  as  caused 
the  death  of  Davis. '  It  imposed  upon  conduct- 
ors of  trains  the  duty  of  looking  after  the 
switches.  All  that  could  be  required  from  the 
company  was  that  the  rule  should  impose  upon 
some  of  the  employees  the  duty  of  seeing  that 
the  switches  were  closed.  That  is  all  that  the 
respondent  contends  for.  If  the  rule  had  pro- 
vided, in  the  form  suggested  by  the  respondent's 
counsel,  that  the  person  who  opened  the  switch 
should  close  it,  it  would  in  that  form  have  con- 
stituted no  greater  safeguard  against  danger 
than  the  rule  in  force.  The  duty  would  have 
rested  on  an  individual.  Just  as  the  present  rule 
imposes  it,  and  it  could  have  been  neglected 
and  omitted  with  as  much  ease  as  it  was  neg- 
lected in  the  instance  l)efore  us.  The  proxi- 
mate cause  of  the  accident  was  not  due  to  the 
failure  of  the  defendant  to  make  a  proper  rule, 
but  to  the  neglect  of  a  duty  imposed  by  the  de- 
fendant upon  Conductor  Sherman.  For  this 
neglect  the  defendant  was  not  liable." 

e.  Rules  as  to  the  manner  of  loading  railtoag 

cars. 

In  Bushby  v.  New  York,  L.  B.  &  W.  R.  Co. 
(1887)  107  N.  Y.  374.  the  defendant  was  held 
liable  on  the  ground  that  it  had  established  no 
system  with  regard  to  the  use  of  side  stakes  on 
flat  cars,  and  that  It  was  not  absolved  from  lia- 
bility merely  by  reason  of  the  fact  that  the 
station  agent  had,  according  to  his  custom, 
made  a  casual  inspection  to  see  if  the  load  had 
been  properly  placed. 

In  Ford  v.  Lake  Shore  &  M.  S.  R.  Co.  (1891) 
124  N.  Y.  493.  12  L.  R.  A.  454,  the  same  subject 
underwent  an  elaborate  discussion,  the  court 
saying :     "'In  the  case  before  us  it  was  clearly 
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cial  duty  arising,  from  a  contract  of  carriage 
or  employment.  McAdam  v.  Central  R.  & 
Electric  Co.  67  Conn.  445,  447.  Each  per- 
son lawfully  on  a  train  has  a  right  to  the 
protection  of  such  precaution,  and  is  enti- 
tled to  damages  for  any  injury  done  him  in 
violation  of  this  right.  In  holding  that  the 
rules  for  the  supervision  of  trains  under  con- 
ditions like  those  attending  the  trains  in 
question  fulfilled  the  legal  duty  of  the  de- 
fendant in  this  respect,  and  that  public  pol- 
icy does  not  require  these  rules  to  prescribe 
giving  telegraphic  information  in  the  man- 
ner claimed,  we  necessarily  hold  that  giving 
such  information  to  these  particular  trains 
on  the  day  specified  is  not  a  precaution  re- 
quired by  public  policy,  and  is  not  a  duty 
imposed  upon  the  defendant  by  law,  and 
therefore  a  failure  to  give  such  information 
did  not  violate  any  legal  right  of  the  plain- 
tiff's intestate. 

But  the  claim  is  made  that  the  conditions 


attending  trains  474  and  1411  differed  essen- 
tially from  the  conditions  in  general  attend- 
ing trains  moving  in  the  same  direction,  and 
differed  so  essentially  as  to  constitute  an  ex- 
ceptional case  or  emergency,  unprovided  for 
by  the  general  rules,  and  of  a  character  so 
peculiar  to  itself  as  to  throw  upon  the  de- 
fendant or  its  vice  principal,  the  train  des- 
patcher,  the  duty  of  acting,  in  view  of  all 
these  exceptional  circumstances,  as  a  man  of 
ordinary  prudence  should  act;  that  the  trial 
court  has  found  that  the  train  despatcher 
did  not  so  act;  and  that  such  a  finding  can 
never  be  reviewed  by  this  court.  This,  in 
truth,  is  the  real  ground  of  the  judgment, 
and  the  very  gist  of  the  question  before  us. 
We  think  the  conditions  attending  trains 
474  and  1411  did  not  differ  essentially  from 
those  in  general  attending  trains  moving  In 
the  same  direction,  and  did  not  create  an  ex- 
ceptional case  or  emergency  unprovided  for 
by  the  rules;  and  that  the  finding  of  such 


the  duty  of  the  defendant  to  adopt  some  system 
for  the  loading  of  lumber  upon  open  cars  that 
would  have  regard  for  the  safety,  not  only  of 
the  servants  and  those  traveling  over  its  roads, 
but  to  the  safety  of  all  persons  wlio  should  be 
in  the  vicinity  of  its  cars.  The  Importance  and 
extent  of  the  business  and  the  manifest  danger 
from  the  falling  of  heavy  sticlcs  of  timber  from 
the  cars,  required  this.  But  there  was  no  rule 
on  the  subject.  The  only  rule  shown  to  exist 
had  no  particular  reference  to  lumber  more  than 
any  other  freight,  and  it  expressed  nothing 
more  than  the  obligation  which  the  law  put 
upon  the  corporation,  viz.:  to  take  due  care 
that  freight  was  safely  loaded  and  should  not 
fail  from  the  car.  But  method  or  system  as 
to  loading  lumber,  there  was  none.  Having 
furnished  a  good  car  and  stalces  that  might  be 
used,  the  manner  of  loading  lumber  was  left  to 
the  Judgment  and  discretion  of  its  agents  and 
servants.  It  was  not  sufficient  for  the  defend- 
ant to  show  that  its  employees  Icnew  that  the 
rule  I  have  quoted  applied  to  lumber,  and  also 
knew  that  the  general  usage  required  it  to  be 
staked,  and  that  stalces  were  furnished  and 
available  to  the  men  in  the  particular  case  be- 
fore us.  All  this  may  be  assumed  to  be  true, 
and  yet  the  fact  exists  that  the  use  of  the  stakes 
was  not  enjoined  upon  the  servants  by  any  rule 
of  the  defendant  or  by  any  instruction  ever 
given  them.  Having  furnished  the  car  and  the 
stakes,  it  was  left  to  the  Judgment  and  discre- 
tion of  the  foreman  whether  to  use  the  stakes 
or  not.  and  in  this  particular  instance  they  were 
not  used  for  the  reason  that  they  supposed  the 
lumber  would  stay  on  the  car  over  the  short 
distance  it  was  to  be  carried.  And  it  is  because 
of  the  failure  of  the  defendant  to  require  the  use 
of  the  stakes  in  all  cases  that  the  neglect  of  its 
servants  in  this  case  is  imputed  to  it.  There 
was  no  rule,  and  the  only  method  or  system  was 
such  as  the  foreman  in  each  particular  case 
should  deem  the  safe  and  proper  one  to  pursue." 

f.  Rules  as  to  the  operation  of  trains  hy  sched- 
ules or  special  orders. 

1.  Duty  as  to  trainmen. 

It  Is  obvious  that  employees  operating  trains 
will  be  in  constant  danger  of  injury  unless  they 
have  some  reasonable  means  of  knowing  at  what 
time  they  are  to  look  for  particular  trains  at 
various  places  along  the  line,  and  that  this  con- 
dition cannot  be  satisfied  unless  the  movement 
of  the  trains  upon  each  division  of  the  road  is 
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controlled  by  a  single  person  at  some  conven- 
ient point,  issuing  his  directions  by  telegraph 
according  to  a  definite  system  which  rests  partly 
upon  fixed  timetables  arranged  beforehand  and 
promulgated  to  the  employees  affected,  and  part- 
ly upon  special  orders  adopted  to  meet  emergen- 
cies for  which  the  timetables  have  not  adequate- 
ly provided. 

It  is  the  duty  of  a  railroad  company  '*to  use 
ordinary  care  and  prudence  in  making  and  pub- 
lishing .  .  .  sufficient  and  necessary  rules 
for  the  safe  running  of  its  trains."  Cooper  v. 
Central  R.  Co.  (1876)  44  Iowa,  134;  S.  P. 
Lewis  V.  Selfert  (1887)  116  Pa.  628;  Baltimore 
&  O.  R.  Co.  V.  Camp  (1895)  31  U.  S.  App.  213, 
65  Fed.  Rep.  952,  13  C.  C  A.  233. 

"A  railroad  company  is  bound  to  regulate  the 
time  and  manner  of  running  its  trains,  so  as  to 
avoid  collisions,  and  to  enable  all  its  servants 
to  know  when  a  train  may  l>e  expected,  and 
thus  avoid  danger."  Shearm.  &  Redf.  Neg.  | 
693,  quoted  in  Reagan  v.  St.  Louis,  K.  &  N.  W. 
R.  Co.  (1887)  93  Mo.  348. 

The  duty  of  a  railroad  company  to  make  and 
enforce  regulations  for  the  safety  of  its  serv- 
ants embraces  the  duty  of  knowing  where  Its 
trains  arc,  and  of  giving  such  orders  as  are  rea- 
sonably necessary  to  protect  the  trainmen.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Smith  (1890)  7S 
Tex.  611. 

But  "the  law  does  not  require  a  railroad  com- 
pany to  direct  the  movement  of  its  trains  by 
orders  from  the  train  despatcher  alone,  nor  does 
the  law  require  it  to  adopt  any  particular  form 
of  orders,  or  any  particular  system  for  com- 
municating them ;  but  a  company  has  the  right 
to  direct  the  movement  of  Its  trains  by  train 
orders  alone,  or  by  train  orders  and  signals,  or 
by  signals  alone,  or  by  time  card  alone.*'  Han- 
nibal &  St.  J.  R.  Co.  V.  Kanaley  (1888)  89  Kan. 
1. 

In  Wright  V.  New  York  C.  R.  Co.  (1858)  28 
Barb.  80,  the  question  presented  was  whether 
it  was  negligence  to  require  or  permit  approach- 
ing trains  to  reach  a  certain  station  at  the  same 
moment.  The  court  said:  "This  was  a  ques- 
tion of  fact  to  be  solved  by  experience  in  run- 
ning trains.  If  there  is  no  difficulty  in  stopping 
the  train  at  the  proper  place,  and  no  danger  of 
running  by  at  any  time,  including  the  night, 
then  timing  the  trains  In  this  manner  would 
not  be  negligence,  assuming,  of  course,  that  the 
up  train  should  run  on  to  the  side  track.  But 
if  experience  shows  that  there  is  danger,  espe* 
daily  in  a  dark  night,  of  the  down  train  nm> 
ning  by  the  east  switch,  then  it  would  be  gross 
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emergency  by  the  trial  court  is  an  inference 
from  the  special  facts  found  reviewable  by 
this  court.  The  conditions  in  general  at- 
tending trains  moving  in  the  same  direction 
under  the  rules,  without  telegraphic  inform- 
jition  of  their  relative  position,  includes: 
All  trains,  regular  and  extra,  made  up  in  all 
ways,  even  to  a  single  engine;  trains  off 
their  regular  time,  way  freights  being  com- 
monly behind  time;  stopping  places  for 
trains  which  are  used  only  occasionally  and 
not  at  regular  intervals;  trains  moving  at 
all  times  of  day  and  night,  and  in  all  condi- 
tions of  weather  and  atmosphere;  trains 
moving  at  various  rates  of  relative  speed. 
The  special  fact«  found  from  which,  appar- 
ently, the  inference  of  an  exceptional  case  or 
emergency  is  drawn,  are  the  following: 
Train  474  consisted  of  an  engine  pushing  a 
snow  plow.  Train  1411  was  upward  of  an 
hour  behind  its  schedule  time.  Train  1411 
stopped  to  attach  three  freight  cars  at  Kent 


Furnace,  which  is  merely  a  siding  where 
freight  trains  stop  occasionally  and  at  ir- 
regular intei^vals.  The  rear  train,  when  in 
motion,  moved  at  a  faster  rate  of  speed  than 
the  forward  train.  The  day  was  very  cold, 
and  the  snow  plow  threw  snow  considerably, 
rendering  it  difficult  for  the  lookout  sta- 
tioned on  the  snow  plow  to  see  ahead.  Just 
before  the  accident,  the  plow  was  not  throw- 
ing much  snow,  and  the  lookout  could  see. 
We  think  the  conditions  shown  by  these  spe- 
cial facts,  considered  by  themselves  or  in  con- 
nection with  all  the  special  facts  found,  are 
within  the  conditions  in  general  attending 
trains  moving  in  the  same  direction;  do  not 
constitute  an  exceptional  case  or  emergency 
unprovided  for  by  the  general  rules ;  and  did 
not  throw  upon  the  defendant  or  its  train 
despatcher  tne  special  duty  of  keeping  the 
conductors  of  those  trains  informed  by  tele- 
graph of  their  relative  position.  No  other 
inference    can    be    legally  drawn  from  the 


negligence  to  provide  for  the  arrival  of  the 
trains  at  the  same  moment,  as  there  would  be 
great  danger  of  a  collision." 

No  inference  of  negligence  on  the  part  of  a 
railroad  company  towards  Its  employees  arises 
from  Its  running  two  trains  five  minutes  apart 
with  orders  to  pass  at  a  given  place.  Terre 
Haute  &  I.  R.  Co.  v.  Leeper  (1895)  60  Hi.  App. 
194. 

When  schedules  are  departed  from  In  the  op- 
eration of  trains  such  orders  should  be  issued 
by  the  company  as  will  afford  reasonable  pro- 
tection to  the  trainmen.  Lewis  v.  Selfert  (1887) 
116  Pa.  628. 

**A  railroad  company,*'  as  was  observed  In  a 
recent  West  Virginia  case,  "having  prepared  and 
promulgated  its  schedule,  It  must  adhere  to  it, 
and  if  It  makes  a  change  or  violates  such  sched- 
ule, it  is  Its  positive  duty  to  notify  all  wh^  may 
be  affected  thereby  of  such  change.  When,  In 
contravention  of  its  schedule.  It  sends  a  *wild 
engine'  over  Its  track  unexpectedly.  It  is  In  duty 
bound  to  warn  all  Its  employees  who  are  right- 
fully on  and  using  the  track  about  Its  business, 
whether  In  charge  of  engine,  train,  or  handcar, 
of  the  change  in  the  schedule,  and  if  It  intrusts 
this  duty  to  others,  by  bell,  whistle,  or  other- 
wise, It  makes  such  others  Its  vice  principals 
to  that  extent,  and  If  they  fall  to  discharge 
this  duty  the  company  must  answer  for  their 
negligence  unless  it  be  shown  that  th«^  injured 
person  contributed  thereto.  .  .  .  The  com- 
pany must  protect  Its  employees  from  all  dan- 
gers created  by  Itself  or  Its  authorized  agents 
or  agencies  which  such  employees  cannot  them- 
selves foresee,  or  by  the  use  of  ordinary  pru- 
dence avoid.  For  It  must  furnish  them  a  safe 
place  to  work.  To  send  'wild  engines'  and  trains 
without  any  manner  of  warning  or  precaution 
over  tracks  already  rightfully  occupied  by  other 
employees  Is  negligence  In  the  highest  degree 
criminal,  in  utter  disregard  of  human  life  or 
limb,  and  worthy  of  the  severest  penalties  the 
law  can  possibly  Inflict :  and  It  Is  made  less 
criminal  by  the  degree  of  precaution  taken  to 
give  the  necessary  warning,  and  only  becomes 
excusable  when  the  meosures  adopted  are  suf- 
ficient to  protect  such  employees  from  threat- 
ened danger,  provided  they  are  free  from  fault 
themselves."  Turner  v.  Norfolk  &  W.  B.  Co. 
(1895)  40  W.  Va.  675. 

The  adoption  and  promulgation  of  rules  per- 
mitting regular  trains  to  be  converted  Into  extra 
trains  running  without  a  schedule,  and  requir- 
ing trains  of  the  latter  class  to  take  a  side  track 
at  least  five  minutes  before  the  arrival  of  any 
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schedule  train  at  the  last  station  to  which  It  Is 
safe  for  the  extra  train  to  run,  exonerates  the 
company  from  liability  for  the  death  of  an  en- 
gineer of  a  schedule  train  from  a  collision  be- 
tween It  and  such  extra  train  running  ahead  of 
its  ordinary  schedule,  owing  to  the  fact  that  the 
rule  as  to  the  side  tracking  has  not  been  ob- 
served by  his  coservants  In  charge  of  the  latter 
train.  EvansviUe  &  T.  H.  R.  Co.  v.  Tohlll 
(1895)  143  Ind.  50.  The  court  said:  "The 
special  verdict  before  us  not  only  falls  to  find 
that  the  appellant  had  no  rule  by  which  the 
operatives  of  extra  trains  were  to  so  run  as  to 
protect  regular  trains  from  collision,  but  it  is, 
as  we  have  seen,  expressly  found  that  the  com- 
pany maintained  rules  under  which  regular 
trains  might  be  converted  Into  extra  trains ; 
that  trains  of  an  Inferior  class  should  clear  the 
right  of  way  for  trains  of  superior  class,-  by 
taking  a  side  track  at  least  five  minutes  before 
the  arrival  of  any  schedule  train  at  the  last 
station  to  which  It  was  safe  for  such  Inferior 
train  to  run ;  that  No.  19  wholly  failed  to  act 
In  accordance  with  said  rules,  and  did  not  take 
the  side  track  at  Pursell,  where  No.  20  could 
have  passed  In  safety,  but  continued  beyond  said 
station  to  where  the  collision  occurred.  Thus 
It  appears  that  obedience  to  said  rules  by  No. 
19  would  have  made  the  passage  of  No.  20,  run- 
ning by  the  schedule,  entirely  safe." 

A  Jury  Is  justified  In  finding  that  a  railroad 
company  Is  guilty  of  negligence  In  falling  to 
promulgate  a  rule  providing  that,  in  cases  where 
It  Is  desired  to  give  to  a  wild  train  the  right  of 
way  over  a  regular  train,  and  for  that  purpose 
to  hold  the  latter  at  a  certain  station,  the  de- 
taining message  received  by  the  operator  shall 
be  shown  to  the  conductor  or  engineer  of  the 
regular  train,  and  that  a  communication  shall 
be  sent  back  from  them  to  the  effect  that  they 
have  received  and  understood  the  despatch. 
Sheehan  v.  New  York  C.  &  H.  R.  R.  Co.  (1883) 
01  N.  Y.  332.  There  the  facts  as  stated  by  the 
court  were  as  follows :  The  trains  which  came 
Into  collision  were  denominated  on  the  schedule 
as  Nos.  50  and  337.  The  former  was  due  at 
Cayuga  from  the  west  on  the  day  of  the  acci- 
dent at  4  :40  p.  m.  and  was  appointed  to  leave 
for  the  eastern  points  at  4  :45.  "At  4  :46  the 
superintendent  of  the  road  telegraphed  from 
Rochester  to  the  conductor  and  engineer  of  the 
latter  train  while  at  Auburn."  "Wild  cat  to 
Cayuga,  regardless  of  No.  50,  12,  G.  H.  B."  It 
was  shown  that  the  numeral  "12"  at  the  end 
of  the  order,  means  "Answer  how  understood," 
and  "G.  U.  B."  were  the  Initials  of  the  superin- 
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facts.  A  conclusion  from  conceded  facts 
drawn  by  a  court  in  the  exercise  of  its  le^al 
judgment,  and  controlled  by  the  assumption 
that  two  and  two  make  five,  is  just  as  truly 
an  error  in  law  aa  if  it  were  controlled  by 
the  assumption  that  an  ordinary  breach  of 
contract  calls  for  exemplary  damages.  In 
the  present  case  the  error  is  not  of  this  pal- 
pable kind.  As  a  matter  of  first  impression, 
there  is  room  for  hesitation  and  doubt;  but, 
upon  full  consideration,  it  seems  to  us  that 
the  legal  inference  is  clear,  and  that,  in 
reaching  its  conclusion,  the  court  below,  un- 
less influenced  by  the  error  involved  in  its 
inference  that  the  rules  adopted  were  inade- 
quate, has  failed  to  apply  to  the  facts  those 
settled  principles  of  sound  reasoning  whose 
recognition  and  application  are  termed  the 
soul  of  the  law. 

The  plaintiff  relies  mainly  upon  the  recent 
case  of  Sprague  v.  New  York  do  N.  E.  R.  Go. 
68  Conn.  345,  37  L.  R.  A.  638.     In  that  case 


the  plaintiff's  intestate  was  a  servant  of  the 
defendant,  and  was  killed  in  a  collision  be- 
tween his  train  and  the  train  moving  in  the 
opposite  direction,  caused  by  the  misconduct 
of  the  conductor  of  the  opposite  train.  The 
complaint  charged  the  defendant  with  lia^ 
bility  on  account  of  ite  violation  of  its  duty 
as  master  in  employing  the  conductor  at 
fault  to  run  this  train,  knowing  him  to  be 
incompetent.  Any  other  violation  of  duty 
on  the  part  of  the  defendant  was  inseparably 
entangled  with  this,  the  real  ground  of  the 
action.  The  main  question  considered  was 
one  of  law  as  to  the  use  of  the  admissions 
of  a  demurrer  overruled  upon  a  hearing  in 
damages.  Aside  fr<Mn  this,  our  decision 
turned  wholly  upon  the  question  whether, 
upon  the  facts  as  stated,  we  could  find  er- 
ror in  the  conclusions  of  the  trial  court  that 
the  conductor  was  incompetent;  that  the  de- 
fendant knew  or  ought  to  have  known  that 
he  was  incompetent,  and  with  this  knowl- 


tendent  of  the  road.  No  similar  notice,  how- 
ever, was  given  to  the  conductor  and  engineer 
of  train  "50*'  to  hold  It  at  Cayuga,  and  It  was  In 
consequence  of  this  omission  that  the  collision 
occurred.  "The  rule  of  the  defendant  then  In 
force  .  .  .  required  this  order  [such  as 
that  sent  to  the  conductor  and  engineer  of  train 
337]  to  be  first  copied  by  the  operator  at  Auburn 
in  an  order  book  provided  for  that  purpose,  and 
repeated  back  to  the  despatcher  'to  be  sure'  (as 
the  rule  says)  *It  is  correct.'  After  receiving 
from  the  despatcher  a  message  'O.  E.'  the  oper- 
ator was  required  to  make  a  copy  on  a  blank 
for  the  conductor  or  engineer,  the  persons  ad- 
dressed, 'who  wlir  (the  rule  requires),  'after 
comparing  It  with  the  book  and  seeing  it  Is  cor- 
rect, sign  their  names  to  the  book  prefixed  by 
the  numeral  "13." '  Thereupon  the  operator 
must  transmit  the  '13'  accompanied  by  the  sig- 
natures of  the  persons  addressed,  to  the  des- 
patcher. The  numeral  *13'  signifies  'we  under- 
stand' and  Is  followed  by  a  repetition  of  the 
order.  In  this  Instance  [the  case  under  discus- 
sion] the  conductor  and  engineer  of  '337'  an- 
swered 'We  understand :  wild  cat  to  Cayuga  re- 
gardless of  No.  50.'  "  This  rule  was  held  to  be 
perfectly'  adequate.  "There  was"  as  the  court 
remarked,  "full  and  perfect  communication  be- 
tween the  parties ;  nothing  was  left  to  the  dis- 
cretion of  either  the  operator  or  the  train- 
men, nor  was  either  permitted  to  exercise  an 
independent  Judgment  as  to  the  meaning  of  the 
order  or  Its  delivery.  Everything  was  precise 
and  notice  brought  home  to  the  persons  to  be 
affected."  The  omission  to  send  a  similar  noti- 
fication to  the  conductor  and  engineer  of  train 
50  was  then  commented  upon  as  follows :  "Hav- 
ing ordered  '337'  to  travel  on  the  time  of  '50,' 
the  defendant  was  bound  to  exercise  every  rea- 
sonable precaution  that  train  '50'  should  not 
leave  Cayuga  before  the  arrival  of  '337.'  No 
reason  is  given  for  not  communicating  with 
the  conductor  and  engineer  of  train  '50'  before 
It  reached  Cayuga,  or  at  least  on  its  arrival 
there.  The  defendant  annulled  its  timetable — 
made  it  imperative  upon  '337'  to  move  In  spite 
of  the  prearranged  right  of  *50,'  and  not  only 
omitted  as  to  '50'  the  exceedingly  proper  and 
wise  conditions  on  which  alone  '337'  was  per- 
mitted to  obey,  but  failed  to  send  any  communi- 
cation whatever  to  No.  '50'.  Its  omission  to 
do  so  not  only  defeated  all  previous  precautions, 
but  converted  them  Into  means  of  destruction. 
The  object  should  have  been  to  prevent  train 
'50'  from  running  according  to  the  timetable. 
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To  secure  certainty  in  that  respect,  the  defend- 
ant should  have  so  communicated  with  its  con- 
ductor and  engineer  that  these  servants  would 
understand  the  object.  It  is  plain  that  the 
mode  of  communicating,  already  adopted  with 
'337'  was  ample  and  effectual.  Two  parties 
only  were  involved,  the  master  and  its  servants 
upon  the  train,  and  the  only  hazard  was  dis- 
obedience or  forgetfulness  on  the  part  of  those 
servants.  In  the  method  adopted  another  event 
was  Introduced,  upon  which  the  first  was  made 
dependent.  Instead  of  communicating  with  the 
engineer  and  conductor  the  defendant  com- 
municated with  a  third  person — ^the  telegraph 
operator  [at  Cayuga]  .  .  .  for  orders. 
The  train  was  made  subject  to  his  will,  and  the 
object  In  view  became  dependent  upon  his  mem- 
ory, and  his  faithfulness  in  obeying  the  order* 
and  .the  probabilities  of  its  attainment  were 
thereby  lessened.  It  cannot  be  said,  therefore* 
as  matter  of  law,  that  the  defendant  so  dealt 
with  the  problem  before  It  as  not  to  expose  the 
plaintiff — Its  servant — to  perils  against  which 
he  might  have  been  guarded  by  proper  diligence 
on  Its  part,  and,  as  matter  of  fact,  the  jury 
might  well  find  that  It  did  not  take  such  rea- 
sonable care  to  protect  him  from  accident  as  the 
exigencies  of  the  situation  required.  Indeed* 
the  evidence  shows  that  he  was  needlessly  put 
In  a  place  where  injury  was  made  inevitable,  by 
the  direct  interf\!rence  of  the  defendant.  It  is 
one  thing  for  the  orders  of  the  master  to  go  by 
report  or  hearsay  to  the  servant,  and  quite  an- 
other when  they  are  received  by  him  directly 
and  without  an  Intervener.  In  the  first  they 
are  liable  to  be  conceived  wrong,  and  repeated 
untruly,  as  was  the  case  in  this  instance,  while 
in  the  last  such  mistake  is  at  least  improbable. 
The  law  does  not  exact  absolute  certainty,  but 
when  life  is  at  stake  it  demands  that  care  shall 
be  taken  to  provide  as  far  as  possible  against  all 
contingencies,  and  whether  the  importance  of  a 
right  understanding  of  the  order,  actually  given, 
as  to  train  '50,'  required  that  one  mode  of 
communication  rather  than  another  should  b^ 
adopted,  was  for  the  Jury  to  say.  Among  other 
facts  they  could  consider  that  the  effect  of  start- 
ing train  '50'  on  Its  prescribed  time  was  as  well 
known  to  the  defendant  when  it  directed  '33T  to 
move,  as  it  was  after  the  collision.  That  event 
came  from  no  cause  of  the  existence  of  which  It 
was  Ignorant,  but  from  one  which  it  might  have 
controlled.  The  defendant  had  created  the  ex- 
igency, and  was  bound.  In  some  practicable  waj, 
to  adjust  the  running  time  of  train  '50'  to  it,  and 
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«dge  placed  him  in  charge  of  the  train  where 
his  incompetency  caused  the  injury.  Here 
the  inference  of  legal  liability  from  the  con- 
clusions of  fact  as  stated  was  unquestioned. 
Tlie  finding  shows  that  these  conclusions 
were  not  inferred  from  subordinate  specific 
facts  found,  but  depended  in  part  upon  the 
weighing  of  evidence  and  credit  given  to 
witnesses.  This  sufficiently  appears  in  the 
opinion,  but  more  clearly  in  the  record, 
which  is  not  printed  in  the  report.  We  held 
that  such  conclusions  were  plainly  conclu- 
sions of  fact,  within  the  province  of  the  trial 
court.  No  question  was  presented  as  to  a 
conclusion  from, specific  facts  found  where 
such  conclusion  is  clearly  a  non  sequitur. 
The  defendant  claimed  that  the  question  of 
its  violation  of  a  legal  duty,  by  reason  of 
the  insufficiency  of  its  railroad  management, 
was  a  pure  Question  of  law.  In  referring  to 
this  claim,  tne  opinion  holds  the  question  to 
be  irrelevant  to  the  case  in  hand,  and  that. 


if  the  principle  claimed  is  sound,  it  cannot 
control  emergencies  which  no  system  of  rules 
can  anticipate  and  provide  for.  It  is  in 
this  connection  that  the  language  specially 
relied  on,  relative  to  emergencies,  is  used. 
The  language  must  be  read  in  this  connec- 
tion, and  in  view  of  the  circumstances  of  the 
case  then  before  us.  So  read,  the  language 
does  not  establish  any  principle  inconsistent 
with  the  views  expressed  in  tue  present  case. 
After  stating  the  specific  facte  found  and 
the  conclusions  from  those  facts  (which 
statement  is  strictly  a  part  of  the  judgment, 
specially  setting  forth  the  facts  on  which 
it  is  founded),  the  finding  states  that  the 
defendant  claimed,  as  a  matter  of  law,  "that, 
upon  the  facts  in  evidence,  the  defendant, 
having  operated  its  trains  under  suitable 
rules  and  regulations,  and  having  properly 
c<iuipped  said  trains,  had  performed  its  en- 
tire duty  towards  plaintiff's  intestate,  and 
the  law  imposed  no  higher  degree  of  care 


for  the  consequences  of  the  omission  of  any  rea- 
sonable act  tending  thereto,  it  was  liable.  It 
was  not  enough  to  tell  Kieffer  to  hold  the  train. 
The  duty  of  holding  It  devolved  upon  the  de- 
fendant, and  its  breach  was  not  excused  by 
showing  that  it  would  have  been  held  if  Kieffer 
toad  performed  his  duty/' 

In  Dana  v.  New  York  C.  &  H.  R.  R.  Co.  (1883) 
02  N.  Y.  630,  involving  the  same  facts  as  the 
case  Just  cited,  the  plaintiff  was  noDBuited,  and 
the  court  of  appeals  set  aside  the  nonsuit  for 
reasons  similar  to  those  which  had  led  them  to 
sustain  a  verdict  for  the  plaintiff  in  the  earlier 
case.  A  similar  ruling  under  similar  facts  was 
made  In  Sutherland  v.  Troy  &  B.  R.  Co.  (1891) 
125  N.  Y.  737. 

Evidence  that  a  train  despatcher,  when  he 
required  trains  to  run  under  special  orders, 
failed  to  Insist  on  receiving  from  the  local  ope- 
rator to  whom  his  orders  were  transmitted  an 
assurance  that  the  additional  precautions  re- 
quired by  the  rules  In  such  cases  for  the  pre- 
vention of  collisions  had  been  taken  is  suffi- 
cient to  support  a  verdict  for  the  plaintiff. 
Baltimore  &  O.  R.  Co.  v.  Camp  (1895)  31  U.  S. 
App.  213,  65  Fed.  Rep.  952,  13  C.  C.  A.  233. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  McLallen  (1876) 
84  III.  109,  the  defendant's  assistant  superin- 
tendent telegraphed  to  the  conductor  of  an  ex- 
tra freight  train  to  leave  a  certain  station  and 
run  to  the  next,  ahead  of  a  passenger  train  then 
due  by  the  time-table,  and  the  conductor,  in  com- 
plying, was  killed  by  a  collision  of  the  two 
trains.  The  conductor  of  the  passenger  train 
was  not  notified  of  such  telegraphic  order,  and 
did  not  restrain  speed.  It  was  held  that  the  de- 
ceased had  a  right  to  expect  that  the  passenger 
train  was  behind  time,  and  that  his  administra- 
tor was  entitled  to  recover.  The  court  said : 
"We  think  the  evidence  warranted  the  jury  In 
coming  to  the  conclusion  that  necessary  pru- 
dence in  such  matters  required  that  .  .  . 
[the  freight  train]  should  not  have  been  sent 
out  under  the  circumstances,  without  the  com- 
munication of  an  order  to  the  passenger  train 
reinilatlng  Its  speed  so  as  to  have  insured  safety 
against  collision ;  that  In  this  there  was  negli- 
gence on  the  part  of  the  company  in  not  having 
a  rule  requiring  such  an  order  in  such  exigency  ; 
or  If  this  be  a  proper  matter  to  be  left  to  the 
care  of  the  assistant  superintendent  In  such 
case,  it  was  want  of  prudence  on  the  part  of  the 
assistant  superintendent  to  order  [the  freight 
train]  forward  .  .  .  without  making  it  cer- 
tain that  the  passenger  train  had  an  order  In 
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some  mode  restraining  its  speed  and  regulating 
its  movements  so  as  to  guard  with  certainty 
against  collision.  ...  It  seems  more  than 
probable  that,  If  the  statement  of  the  operator 
had  been  properly  understood  by  the  conductor 
of  No.  10,  the  collision  would  have  been  avoid- 
ed. The  liability  of  mistakes  In  the  delivery 
of  messages  by  telegraph  was  known  to  the  com- 
pany. A  rule  was  In  force  requiring  all  orders 
to  be  repeated  back  to  the  main  office  and  that 
the  repetition  should  be  approved  and  indorsed 
'O.  K.'  before  an  order  should  be  acted  upon. 
We  cannot  say  that  the  Jury  were  wrong  in  say- 
ing that  a  failure  to  send  such  an  order  In  this 
case  was  culpable  negligence.  If  so,  the  negli- 
gence consists  in  the  failure  of  the  company  to 
make  a  rule  requiring  this  In  such  cases,  or  the 
negligence  was  that  of  the  assistant  superin- 
tendent to  send  such  an  order  In  the  exercise  of 
the  discretion  left  in  his  hands  In  the  absence  of 
such  rule." 

Whether  a  system  of  operating  trains,  under 
which,  where  trains  of  the  same  class  are  going 
the  same  way,  neither  is  notified  of  the  move- 
ments of  the  other,  although  the  one  following 
is  to  make  faster  time  than  the  other  and  must 
overtake  It,  Is  consistent  with  due  care,  is  a 
question  for  the  Jury.  Illinois  C.  R.  Co.  v.  Neer 
(18S8)  31  111.  App.  126. 

A  general  rule  requiring  freight  trains  to 
"approach  all  stations  under  full  control,  ex- 
pecting to  find  trains  using  main  tracks  within 
station  limits'*  has  been  considered  far  more 
certain  to  secure  employees  against  rear  colli- 
sions  than  a  rule  requiring  the  train  despatcher 
to  notify  each  train  of  the  position  of  those  go- 
ing In  the  same  direction.  Enrlght  v.  Toledo, 
A.  A.  A  N.  M.  R.  Co.  (1892)  03  Mich.  409. 

This  case  was  approved  in  Nolan  v.  New 
York,  N.  H.  &  H.  R.  Co.  where  it  is  stated  that 
the  code  of  rules  under  review  was  substantially 
the  same  as  that  adopted  by  90  per  cent  of  the 
railroad  companies  of  the  United  States. 

A  case  in  which  a  snow  plow  is  at  work  be- 
hind another  train  does  not  present  conditions 
so  different  from  those  which  In  general  attend 
the  movement  of  trains  In  the  same  direction  on 
the  same  track  that  the  company  Is  bound  to 
provide  for  them,  as  for  an  exceptional  emer- 
gency not  covered  by  its  general  rules,  and  to 
see  that  the  conductors  of  the  two  trains  are 
specially  notified  by  telegraph  of  the  relative 
positions.  Nolan  v.  New  York,  N.  H.  &  H.  R. 
Co. 

A  railroad  company  is  under  the  duty  of  see- 
ing that,  at  the  last  telegraph  station  which  ex* 
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thnn  that  exercised  by  it;"  and  that  the 
court  did  not  pass  upon  this  claim  "except 
to  find  as  a  matter  of  fact,  from  the  evidence 
submitted,  that  the  defendant  did  not  exer- 
cise ordinary  care  in  the  operation  of  these 
trains,  and  that  ordinary  care  required  ad- 
ditional precautions,  by  way  of  special  or- 
derst,  to  those  provided  in  the  rules  for  the 
reasonably  safe  operation  of  these  trains." 
The  trial  court  did  not  err  in  refusing  to 
sustain  this  claim  of  law  in  the  terms  in 
which  it  is  phrased,  but  it  did  err  in  infer- 
ring from  the  specific  facts  found  that  it  was 
the  legal  duty  of  the  defendant  to  give  the 
telegiaphic  information  mentioned;  and,  for 
the  purposes  of  review,  this  inference  is  not 
a  conclusion  from  the  evidence,  which  the 
finding  shows  had  exhausted  itself  in  pro- 
ducing the  conclusions  of  fact  from  which 
the  inference  was  drawn.  This  error  is  not 
raised  by  the  assignment  specifying  error  in 
the  refusal  to  sustain  the  claim  of  law,  but  is 


raised  by  the  assignments  specifying  the  rea- 
sons why  the  facts  specially  set  forth  do  not 
support  the  judgment  founded  upon  them. 
The  only  function  in  this  respect  of  that  part 
of  the  finding  reciting  the  claim  of  law  made 
is  to  show  that  the  questions  as  to  the  legal 
inferences  from  the  facts  found  were  dis- 
tinctly raised  at  the  trial,  and  decided  ad- 
versely to  the  appellant's  claims.  The  real 
position  of  the  piaintifT  is  that  the  trial 
court  has  found  that  the  defendant  failed  to 
exercise  ordinary  care  under  the  circum- 
stances of  this  co^sc;  that  the  le^l  liability 
of  the  defendant  consists  in  negligence;  that 
the  failure  to  exercise  such  care  is  negli- 
gence; that  negligence  is  a  question  of  fact 
entirely  within  the  province  of  a  trial  court; 
and  therefore  the  law  determining  the  legal 
liability  of  the  defendant  was  properly  found 
as  a  fact  within  the  exclusive  province  of  a 
trial  court  to  determine.  We  have  already 
indicated  the  mistake  involved  in  this  posi- 


tra  trains  pass  before  entering  upon  a  section  of 
the  road  upon  wtilch  a  construction  train  is  at 
worlc,  they  shall,  either  by  the  promulgation 
of  appropriate  rules,  or  by  special  orders  Issued 
as  occasion  may  require,  receive  a  notification 
that  the  construction  train  is  ahead  of  them, 
and  a  caution  to  keep  a  sharp  loolc  out.  Chi- 
cago, B.  &  Q.  E.  Co.  V.  Young  (1887)  26  lU. 
A  pp.  115. 

Where  the  rules  for  the  operation  of  trains 
on  58,000  miles  of  railroad  are  framed  on  the 
theory  that  it  is  more  conducive  to  safety  to  re- 
quire the  men  at  all  times  to  look  out  for,  and 
protect  themselves  against,  other  trains  without 
notice  of  their  whereabouts  and  movements, 
than  it  is  to  undertake  to  give  them  such  no- 
tice, a  company  which  has  adopted  such  rules 
is  entitled  to  an  instruction  that  they  are  neith- 
er unreasonable  nor  insufficient,  although  three 
competent  witnesses  have  testified  that  such  no- 
tice should  be  given.  Little  Bock  &  M.  B.  Co. 
V.  Babrt. 

A  special  order  that  a  train  which  is  behind 
time  is  to  follow  another  train  running  on  Its 
regular  schedule  at  an  interval  of  time,  the  min- 
imum of  which  is  fixed  by  the  general  practice 
of  the  road,  raises  a  dearly  defined  duty  on  the 
part  of  the  men  on  the  following  train  to  look 
out  for  the  one  in  front.  For  a  collision  be- 
tween the  trains,  therefore,  the  company  cannot 
be  held  liable  on  the  theory  that  special  direc- 
tions to  be  on  the  lookout  should  have  been 
given  to  the  crews  of  both  trains.  Nor,  if  the 
interval  between  the  two  trains  at  the  last  sta- 
tion passed  before  the  collision  exceeded  that 
allowed  by  the  rules,  can  negligence  be  predi- 
cated of  the  omission  to  order  the  agent  at  that 
station  to  hold  the  following  train.  As  that 
was  in  its  proper  position,  there  would  have 
been  no  reason  for  holding  It.  Kennelty  v.  Bal- 
timore &  O.  R.  Co.  (1895)   166  Pa.  60. 

The  extent  of  the  duty  to  provide  for  the  pre- 
vention of  collisions  in  the  special  emergency 
created  by  a  snow  storm  was  considered  in  Niles  | 
V.  New  York  C.  &  H.  R.  R.  Co.  (1897)  14  App. 
Div.  58,  where  it  was  held  that  the  fact  that  a 
rule  requiring  that,  In  foggy  weather,  when  a 
train  cannot  be  seen  at  300  yards,  the  trackman 
shall  suspend  ordinary  work  and  patrol  the 
track  acting  as  signalman  to  warn  trains  of 
danger,  had  not  been  extended  so  as  to  make  it 
applicable  during  the  existence  of  unusual  snow- 
storms, does  not  justify  an  Inference  by  the  Jury 
of  negligence  by  the  company  rendering  it  lia- 
ble for  Injury  resulting  from  the  fact  that  a 
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trflin  ran  past  a  signal  station  and  struck  an- 
other which  was  standing  Just  beyond  it.  It 
was  contended  by  plaintllTs  counsel  that  the 
same  necessity  for  patrolling  a  track  arose  when 
there  was  a  severe  storm  as  when  there  was  a 
dense  fog,  and  that  it  was  for  the  Jury  to  say 
whether  the  company  had  not  been  negligent 
in  failing  to  provide  a  rule  by  which  the  track- 
man should  be  required  to  act  fis  signalman  In 
both  cases.  The  court,  however,  after  pointing 
out  that  during  snowstorms  the  clearing  of  the 
track  from  snow  was  a  matter  of  paramount 
importance,  and  demanded  the  particular  atten- 
tion of  the  trackmen,  proceeded  as  follows : 
'*The  doctrine  imposing  liability  upon  railroad 
companies  for  failure  to  adopt  particular  rules. 
the  necessity  for  which  was  not  apparent  to 
them,  should  not  be  unduly  or  unreasonably  ex- 
tended. And  since  the  company  has  a  para- 
mount Interest  In  protecting  Its  property  from 
Injury  or  destruction,  and  also  in  avoiding  ali 
liability  for  damages  to  employees  and  passen- 
gers, and  the  officers  of  the  company  deemed 
this  system  of  signals  and  rules  for  the  manage- 
ment and  control  of  the  movements  of  trains 
to  be  fully  adequate  for  all  purposes,  these  con- 
siderations must  have  some  weight  in  determin- 
ing whether  the  omission  to  promulgate  a  partic- 
ular rule  constitutes  a  neglect  of  duty,  in  not 
being  able  to  foresee  certain  contingencies.  It 
Is  true  that  the  trackmen  could  have  been  re- 
lieved from  the  work  of  clearing  the  tracks  by 
the  employment  of  other  men  for  that  purpose, 
or  by  the  assignment  of  other  employees ;  but  It 
is  significant  that  Niles  himself,  an  old  and  ex- 
perienced employee,  and  knowing  of  the  dangers 
to  be  apprehended  from  the  storm  more  fully 
than  others,  deemed  It  unnecessary  for  the  pro- 
tection of  his  train,  though  much  impeded  by 
the  snow,  to  adopt  the  precaution  of  dropping  or 
sending  back  a  trainman  to  warn  any  train  that 
might  be  following.  .  .  .  And  yet  is  It 
urged  that  the  company  itself  was  negligent  in 
not  requiring  a  precaution  of  that  character 
during  a  severe  snowstorm.  Evidently  he  be- 
lieved that  he  was  amply  protected  by  the  exist- 
ing system  of  signals  and  the  rules  governing 
the  action,  management,  and  control  of  any 
train  that  might  be  coming  in  his  rear,  and  that 
the  engineer  would  fairly  observe  them.  He 
supposed,  undoubtedly,  that  the  tower  signal 
would  protect  him,  and  that  the  engineer  would 
not  attempt  to  run  past  it,  and  especially  at 
a  good  rate  of  speed.  He  relied  upon  the  as- 
sumption  that   the   towerman   at  the    Verona 
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tion;  but  it  Ib  a  mistake  so  often  made,  and 
so  readily  fallen  into  through  the  use  of 
words  expressing  different  ideas  without  due 
attention  to  the  particular  idea  the  word,  as 
used,  is  intended  to  express,  that  we  deem  it 
advisable  to  restate  the  ground  of  our  de- 
cision with  special  reference  to  the  confusion 
of  ideas  that  leads  to  such  mistakes. 

We  are  dealing  with  a  practical  question 
of  procediire;  i.  e..  Upon  the  process  or  record 
before  us,  what  are  the  alleged  errors  that 
this  court  can  review?  The  answer  is  briefly 
and  broadly  expressed  in  the  saying:  "Er- 
rors in  law  can  be  reviewed;  errors  in  fact 
cannot''  As  we  have  seen,  "fact"  is  a  word 
oi  many  meanings,  and  the  saying  is  decep- 
tive unless  we  keep  in  mind  the  particular 
meaning  attached  to  the  word  as  nere  used. 
We  )iave  explained  that  "fact,"  as  here  used, 
denotes  those  conclusions  reached  by  the 
trior  directly,  from  sifting  testimony,  weigh- 
ing evidence  and  passing  on  the  credit  of 


witnesses  (conclusions  which  are  not  within 
the  jurisdiction  of  this  oourt,  and  cannot  be 
revie>ved  or  retried  on  appeal,  whatever  the 
process  may  be) ,  and  that  it  does  not  denote 
those  inferences  drawn  by  the  trial  court 
from  the  facts  ascertained  and  settled  by  it 
as  described  (inferences  which  always  in- 
volve, to  some  degree,  the  application  of 
rules  and  principles  of  law  to  adjudicated 
facts,  and  may  oe  reviewed  whextever  the 
legal  process  properly  presents  an  allied  er- 
ror, and  we  can  see  that  the  inference  as  to 
which  error  is  alleged  is  in  truth  one  of  this 
nature).  The  word,  as  here  used,  may  pos- 
sibly have  a  little  broader  me&ning  in  some 
exceptional  cases,  but  this  is  inunaterial  to 
the  purpose  in  hand.  We  have  also  ex- 
plained that  the  word  "fact,"  as  here  used, 
must  be  distinguished  from  the  same  word 
when  used  to  denote  those  matters  within 
the  province  of  a  jury.  In  the  latter  sense 
it  often  denotes  the  whole  question  of  legal 


tower  would  observe  the  rales,  and  hold  the  fol- 
lowing train  at  least  ten  minutes  after  the  de- 
parture of  his  own.  A  rule  easily  followed  by 
servants,  and,  when  followedp  securing  safety 
to  coservants,  is  a  reasonable  compliance  with 
the  doty  owing  by  the  company  to  them.*' 

As  an  employer  has  a  right  to  conduct  his 
business  on  the  assumption  that  his  employees 
will  discharge  a  duty  Which  he  imposes  upon 
them  by  his  rales,  a  railroad  company  operating 
a  single-track  road  cannot  be  held  negligent  in 
falling  to  promulgate  a  rule  that  the  crew  of  a 
rei^lar  train  shall  be  notified  of  the  position  of 
an  irregular  train,  where  there  is  a  rule  in  force 
which  requires  emplovee;  in  charge  of  irregular 
'b^ns  to  keep  them  out  of  the  way  of  regular 
trains,  and  forbids,  under  any  circumstance,  the 
occupation  of  the  main  track  by  irregular  trains 
within  ten  minutes  of  the  schedule  time  of  a 
regular  train.  Terre  Haute  &  I.  B.  Co.  v. 
Becker  (1896)  146  Ind.  202. 

One  court  has  gone  to  the  length  of  adduc- 
ing the  doctrine  of  assumption  of  risks  as  a 
ground  for  relieving  a  railroad  company  of  the 
duty  of  notifying  the  men  on  one  train  of  the 
movements  of  another  train  which  had  aban- 
doned Its  schedule  time. 

In  Relyea  v.  Kansas  City,  Ft.  B.  &  0.  R.  Co. 
(1S92)  112  Mo.  86,  18  L.  R.  A.  817,  it  was 
held,  without  much  argument,  that  a  railroad 
company  is  not  guilty  of  negligence  in  ordering 
a  train  to  run  ahead  of  schedule  time  without 
giving  the  conductor  of  the  forward  train  notice 
thereof,  provided  this  is  not  an  unusual  course 
and  specials  are  to  be  expected  at  all  times. 
The  correctness  of  this  decision  appears  to  be 
more  than  doubtful.  It  virtually  lays  down 
the  doctrine  that  a  railroad  company  may  with- 
out culpability  cast  upon  trainmen  the  duty  of 
guarding  themselves  against  the  approach  of 
special  trains,  and  there  is  great  difBculty  in 
conceding  this  to  be  good  railroad  practice.  The 
accident  in  question  was  proximately  due  to  the 
fact  that  a  section  of  the  forward  train  was  left 
standing  on  a  grade  while  some  of  the  cars  were 
being  switched  on  to  the  siding,  and  owing  to 
the  negligence  of  a  brakeman  in  not  securing 
them  properly  got  under  way  and  running  down 
the  incline  came  into  collision  with  the  train 
which  was  ahead  of  its  proper  time.  The  act- 
ual decision,  therefore,  may  be  referred  to  the 
doctrine  of  common  employment,  and  this  seems 
to  be  the  sole  ground  on  which  it  can  be  based. 

An  instruction  stating  the  duty  of  a  railway 
«ompan7  In  regard  to  the  promulgation  of  rules 
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calculated  to  secure  the  safe  operation  of  its 
trains  is  not  improper,  where  the  complaint  al- 
leges generally  that  the  company's  mode  of 
operating  these  trains  when  the  plaintiff  was 
injured  was  negligent.  Cooper  v.  Central  R. 
Co.  (1876)  44  Iowa,  134. 

2.  Duty  as  to  employees  toorking  on  or  near 

tracks. 

The  manner  in  which  the  principles  which 
dominate  the  above  cases  have  been  applied 
where  the  employees  needing  protection  are  per- 
sons whose  work  brings  them  into  positions 
where  they  are  liable  to  be  struck  by  passing 
trains  is  shown  by  the  following  decisions. 

A  railroad  company  engaged  in  preparing  or 
altering  its  tracks,  so  as  to  render  them  dan- 
gerous, owes  the  duty  to  its  trainmen  of  provid- 
ing rules  and  regulations  to  protect  them 
against  such  danger.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Topllff  (1805)  2  Ohio  Dec.  622.  This 
duty  includes  the  duty  of  providing  the  repair- 
men with  adequate  means  of  keeping  themselves 
informed  as  to  time  at  which  trains  will  arrive. 
Thus,  where  a  railroad  company  employs  men  to 
make  repairs  to  the  track  without  interfering 
with  the  running  of  the  regular  trains  the  hours 
for  which  were  well  known,  It  is  the  duty  of 
the  company  to  see  that  the  men  are  furnished 
with  an  accurate  timepiece;  and  if  there  is 
evidence  that  the  foremen  were  left  to  procure 
and  regulate  their  own  watches  without  any  at- 
tention to  the  subject  on  the  part  of  the  com- 
pany's officers,  the  question  whether  the  com- 
pany was  negligent  is  for  the  Jury.  Matteson 
V.  New  York  C.  R.  Co.  (1862)  62  Barb.  864. 

It  is  the  duty  of  a  railroad  company  to  notify 
employees  working  on  or  near  its  tracks  of  a 
change  in  the  running  time  of  its  traina  Bal- 
timore &  O.  R.  Co.  V.  Whittlngton  (1878)  80 
Qratt.  805. 

In  the  absence  of  any  rules  requiring  section 
men  to  guard  against  irregular  trains,  or  of  any 
care  to  notify  them  of  the  approach  of  such  a 
train,  proof  of  the  death  of  a  section  man,  while 
going  with  a  hand  car  on  a  special  order, 
through  a  collision  with  a  wild  train,  creates  a 
prima  facie  case  of  negligence  on  the  part  of 
the  company.  Cincinnati,  I.  St.  L.  &  C.  R.  Co. 
V.  Lang  (1888)  118  Ind.  579.  The  court  said : 
"It  [the  defendant  company]  was  bound  to 
know  the  nature  of  the  service  it  had  ordered 
him  to  perform,  the  place  where  it  was  required 
to  be  performed,  and,  with  this  knowledge.  It 
had  no  right  to  put  him  In  peril  by  sending  out 
22 
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liability,  which,  by  the  law  of  jury  trials, 
must  in  certain  cases  be  settled  by  a  general 
verdict ;  and  so  far  as  it  may  be  used,  in  con- 
nection with  jury  trials,  to  denote  inter- 
ences  from  evidence  as  distinguished  from 
inferences  from  adjudicated  facte,  it  is,  of 
necessity,  used  with  an  imperfect  or  uncer- 
tain meaning.  The  trial  judge,  in  instruct- 
ing a  jury  upon  inferences  of  law,  c&nnot 
ordinarily  know  what  the  inferences  from 
evidence  may  be,  and  in  all  such  cases  must 
give  his  instructions  hypothetically,  and  is 
limited  in  this  by  the  consideration  that  the 
law  of  jury  trial  forbids  his  giving  instruc- 
tions upon  the  law  in  such  manner  as  in 
truth  to  invade  the  province  of  the  jury  in 
drawing  inferences  from  evidence.  Where- 
as, in  a  trial  to  the  court,  the  judge  first  ad- 
judicates all  the  facts  («.  e.  inferences 
drawn  from  the  evidence),  and  puts  upon 
,  record  those  facts.  The  inference  from  those 
facts  of  legal  liability,  or  of  the  conclusions 


essential  to  legal  liability,  present  to  us,  in 
a  lawful  process  for  that  purpose,  the  ques- 
tions of  law,  free  from  the  limitations  which 
hamper  a  trial  judge  in  instructing  a  jury 
upon  the  same  question.  And  it  must  be  re- 
membered that  while  there  is  in  theory  a 
distinction  of  a  fundamental  nature  between 
the  judicial  function  exercised  in  ascertain- 
ing facts  from  evidence,  and  that  exercised  in 
applying  to  conceded  facts  the  rules  of  law 
for  the  purpose  of  inferring  logical  conclu- 
sions and  legal  liability,  yet  the  two  func- 
tions are  essential  to  the  one  judicial  act  of 
passing  judgment,  and  the  precise  line  of 
diBtinction  has  little,  if  any,  practical  im- 
portance, except  when  the  exercise  of  judi- 
cial power  is  divided  between  two  branches 
of  one  court,  aa  in  a  trial  by  jury,  or  i«  di- 
vided for  the  purpose  of  establishing  an  ap- 
pellate court  with  a  jurisdiction  pertaining 
to  the  judicial  function  exercised  in  apply- 
ing to  conceded  facts  the  rules  of  law,  as  in 


an  irregular  train  without  in  some  way  giving 
notice  that  its  train  tiad  been  sent  out,  or  by  so 
regulating  its  speed  and  management  as  to  pre- 
vent injury  to  those  engaged  In  the  service  re- 
quired of  them  by  the  special  order.  By  the  or- 
der of  the  appellant  the  special  duty  In  which 
the  intestate  was  engaged  was  enjoined  upon 
him,  and  having  thus  required  him  to  perform 
the  duty.  It  had  no  right  to  send  over  its  road  a 
train  which  the  employees,  engaged  as  was  the 
intestate,  had  no  reason  to  expect  would  make 
obedience  to  the  special  order  unusually  peril- 
ous. It  may  be  true  that  the  intestate  was 
bound  to  know  of  the  danger  from  regular 
trains,  running  according  to  time  tables  or  rules, 
and  yet  not  be  true  that  he  was  bound  to  know 
that  a  wild  or  irregular  train  would  be  run  over 
tne  road,  and  so  run  as  to  bring  about  a  colli- 
sion. The  peril  from  the  wild  train  he  was  not 
bound  to  anticipate,  for  the  reason  that,  from 
the  assurance  impliedly  contained  in  the  special 
order  assigning  a  designated  duty  to  him,  he 
had  a  right  to  assume,  in  the  absence  of  counter- 
vail Ihg  facts,  that,  if  he  himself  exercised  care 
and  diligence,  the  company  would  not  send  out 
a  wild  train  without  exercising  ordinary  care 
and  diligence  to  prevent  Injury  to  him  while 
traveling  In  the  usual  way  to  the  place  where 
he  was  called  by  the  duty  assigned  him,  and 
while  performing  that  duty  at  the  place  des- 
ignated." 

The  operation  of  the  principles  upon  which 
the  foregoing  cases  were  decided  Is  largely 
qualified  by  the  doctrine  that,  as  regards  some 
employees,  the  fact  that  they  have  received  a 
general  warning  or  have  in  some  other  way  ac- 
quired knowledge  that  they  are  to  be  exposed  to 
constant  danger  from  the  Irregular  movements 
of  trains.  Is  sufficient  to  let  In  defense  of  as- 
sumption of  risks  as  respects  the  general  condi- 
tion of  the  work,  or  of  contributory  negligence 
as  respects  the  servant's  failure  to  govern  his 
conduct  as  a  prudent  man  would  have  done  In 
view  of  the  possible  perils  to  which  the  rules 
have  called  his  attention.  Thus  It  has  been 
held  not  to  be  negligence  on  the  part  of  a  rail- 
road company  to  send  out  a  wild  train  without 
previous  warning  to  a  gang  of  section  men, 
where  Its  rules,  known  to  such  men,  provide  that 
the  train  preceding  the  wild  trains  shall  carry 
a  red  signal,  but  that  If  It  is  impossible  for  those 
running  the  wild  train  to  see  that  the  train  pre- 
ceding carries  such  signals  they  must  run  at  a 
slow  rate  of  speed  around  all  curves.  Shepard 
V.  Boston  &  M.  B.  Co.  (1893)  158  Mass.  174. 
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There,  Holmes,  J.,  after  quoting  the  rules  men- 
tioned, proceeded  thus :  '^Stopping  at  this  point 
it  Is  plain  that  the  defendant  had  a  right  to 
send  trains  over  its  tracks  at  whatever  times  It 
saw  fit,  and  the  rules  on  their  face  gave  notice 
that  It  intended  to  exercise  Its  right.  The 
rules  also  gave  notice  on  their  face  that  while 
the  signal  ordered  would  be  a  warning  when  It 
was  seen,  In  some  cases  no  such  warning  could 
be  given,  and  therefore  that  all  persons  inter- 
ested must  look  out  for  themselves.  The  mo- 
ment a  man  has  notice  that  a  train  may  come 
along  a  track  without  warding  at  any  hour,  if 
he  Is  run  down  by  such  a  train  when  he  is 
traveling  on  the  track  the  other  way.  it  is  im- 
possible for  him  to  escape  the  Imputation  of 
negligence  merely  by  showing  that  such  trains 
were  few  and  the  chance  of  their  coming  small. 
Furthermore  the  plaintiff  Implies  that  they 
knew  the  train  was  coming  by  his  testimony 
that  they  did  not  know  when  It  was  coming. 
On  the  other  hand,  despatching  a  wild  train 
without  signal  is  not  necessarily  negligence  In 
the  defendant." 

Compare  Criswell  v.  Pittsburgh,  C.  ft  St.  L. 
R.  Co.  (1888)  80  W.  Va.  798,  where  the  cor- 
rectness of  the  same  doctrine  appears  to  have 
been  assumed  by  the  court,  though  the  case 
really  turned  upon  whether  a  foreman  held  to 
be  a  vice  principal  had  neglected  any  of  the 
duties  imposed  upon  him  by  the  rules.  (See  X. 
infra.) 

In  Olson  V.  St.  Paul,  M.  ft  M.  R.  Co.  (1888) 
38  Minn.  117,  where  the  plaintiff  was  traveling 
on  a  handcar  which  came  into  collision  with  a 
snowplow  it  was  held  that  he  assumed  the 
risk  of  injury  from  this  cause.  The  court 
said :  "The  evidence  tended  to  show  that  a 
quarter  or  more  of  the  trains  sent  out  are 
special  or  extra, — despatched  without  notice, — 
and  that  such  Is  the  uniform  practice  of  the  de- 
fendant ;  and  that  during  the  month  of  Febru- 
ary, 1884,  to  the  date  of  the  accident,  such 
trains  over  that  section  of  the  road  averaged 
one  or  more  each  day,  and  also  that  the  exigen- 
cies of  the  business  and  the  impracticability  of 
notifying  section  men  in  advance,  owing  to  the 
nature  of  their  work,  extending  over  miles  of 
track,  and  often  remote  from  telegraph  sta- 
tions, obviously  rendered  it  necessary  to  dis- 
pense with  notice,  and  to  adopt  the  preeent  uni- 
form practice  in  conformity  with  rule  70  [i. 
e.,  that  no  notice  would  be  given  of  the  pas- 
sage of  extra  trains].  And  this  fact  Itself,  and 
the  nature  of  the  employment,  would  naturallj 
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tlie  correction  of  errors  in  law  by  this  court. 
In  such  cases  the  necessary  line  of  division, 
although  based  on  a  natural  distinction  in 
the  character  of  judicial  power  exercised  for 
the  different  purposes,  ma^  become,  as  in 
this  case,  a  practical  question  of  procedure. 
Again,  it  must  be  remembered  that  the 
rule  defining  the  erroneous  conclusions  of  a 
trial  court  which  this  court  can  review  is, 
and  must  be,  of  universal  application.  There 
is  not  a  different  rula  for  each  class  of  ac- 
tions. Acti<»s  in  tort  as  well  as  actions  in 
contract,  actions  to  recover  damages  result- 
ing from  intentional  wrongs,  as  well  as 
to  recover  damages  resulting  from  wrongs 
not  intentional,  are  all  subject  to  the 
same  rule;  and  actions  of  tort  or  oon- 
tract,  wherein  questions  of  negligence  arise, 
arc  subject  to  the  same  rule.  The  mis- 
take in  question  is  largely  due  to  over- 
looking this,  in  the  confusion  caused  by 
a  failure  to  distinguish,  when  the  word  "neg- 


ligence" is  used,  the  precise  one  of  its  many 
meanings  intended  to  he  expressed  through 
the  particular  use.  "Negligence"  is  fre- 
quently used  to  express  the  cause  of  action 
where  a  party  seeks  redress  for  injury  from 
an  unintentional  wrongful  act.  In  the  no- 
menclature of  the  common  law,  this  is  called 
a  "cause  of  action  enforceable  by  the  action  of 
trespass  on  the  case," — "trespass,"  as  signi- 
fying a  passing  over  or  beyond  our  right, 
i.  e.,  a  transgression  or  wrongful  act  (Bacon 
Abr.  ad  verb.) ;  "trespass  on  the  case,"  as 
signifying  a  form  of  action  devised  to  cover 
all  cases  where  an  actionable  wrong  is  claimed 
under  the  particular  circumstances  of  the 
case  stated.  "Negligence,"  ao  used,  is  a  com- 
paratively modem  term  of  art,  denoting  a 
class  of  actions  grouped  under  one  head  for 
the  purpose  of  study  and  treatment.  It  cov- 
ers the  injury  received;  the  act  done,  posi- 
tive or  negative;  the  proximate  relation  <A 
the  act  to  the  injury;  tiie  legal  rule  of  liabil- 


Buggest  the  Importance  of  extra  caution  on  the 
part  of  the  men,  and  a  reason  f^  the  rule.  We 
think,  therefore,  there  was  evidence  for  the  con- 
sideration of  the  jury  tending  to  prove  that 
the  deceased  had  notice  of  the  usage  of  the  com- 
pany, and  that  it  was  error  of  the  court  to  re- 
fuse the  defendant's  first  request  to  charge  the 
Jury  to  the  effect  that.  If  they  should  find  that 
the  deonsed  knew  of  such  usage  and  practice 
of  the  <HpipaDy,  he  could  not  recover.'* 

In  Turner  v.  Norfolk  &  W.  R.  Co.  (1805)  40 
W.  Va  675,  also,  the  court  implies  in  its  argu- 
ment (p.  680)  that  a  railroad  company  has  dis- 
charged its  whole  duty  In  regard  to  the  protec- 
tion of  a  section  foreman  traveling  on  a  hand- 
car, when  it  has  expressly  instructed  him  to  be 
on  the  lookout  for  special  trains,  and,  as  a  mat- 
te»  of  precaution,  to  flag  around  curves  and 
through  cuts. 

g.  Rules  prescribing  means  for  warning  em- 
ployees of  the  prosfimity  of  moving  trains  or 
citrs. 

As  to  car-repairers  see  VIII.  a,  supra. 

Cases  involving  the  extent  of  a  railroad  com- 
pany's obligation  to  see  that  means  shall  be  pro- 
vided for  warning  employees  of  the  approach  of 
trains  or  cars  under  circumstances  in  which 
time-tables  are  an  Inadequate  notification,  or  in 
which  it  would  be  impracticable  to  regulate  the 
movements  of  the  trains  by  time-tables,  turn  upon 
eonslderations  which  are  fundamentally  the  same 
as  those  which  underlie  the  decisions  reviewed 
in  the  preceding  section,  and  may  conveniently 
be  grouped  upon  parallel  lines. 

Whether  a  railway  company  Is  negligent  In 
omitting  to  provide  a  rule  for  the  purpose  of 
warning  a  trackman  of  the  approach  of  trains 
where  his  work  requires  him  to  assume  such  a 
position  that  he  cannot,  without  interrupting 
the  work,  see  any  considerable  distance  along 
the  track.  Is  a  question  for  the  Jury.  Lake 
Shore  &  M.  8.  R.  Co.  v.  Murphy  (1808)  50  Ohio 
St.  135. 

Evidence  that  a  trackman  was  run  over  by  a 
train  at  a  place  where  there  was  a  double  curve 
rendering  It  Impossible  to  see  an  approaching 
train  until  it  was  close  at  hand ;  that  there  were 
several  public  crossings  which  the  trains  had 
to  cross  in  approaching  the  place ;  that  the 
neighborhood  was  a  thickly-settled  one  within 
the  limits  of  a  city ;  that  no  signal  of  the 
train's  approach  was  given  by  bell  or  whistle 
either  at  the  crossing  or  In  approaching  the 
carve ;  and  that  the  train  which  caused  the  in- 
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Jury  was  engaged  in  a  brisk  race  with  another 
train  on  a  parallel  road,  the  pace  maintained 
being,  so  far  as  appeared,  in  strict  accord  with 
the  rules  of  the  company, — is  sufllcient  to  take 
to  the  jury  the  question  of  the  company's  negli- 
gence in  failing  to  provide  regulations  for  the 
purpose  of  warning  persons  working  at  such 
places  of  the  approach  of  trains.  Dick  v.  Ind- 
ianapolis, C.  &  L.  B.  Co.  (1882)  38  Ohio  St.  380. 

A  railroad  company  is  not,  as  matter  of  law, 
guilty  of  negligence  towards  section  hands  who 
have  occasion  to  travel  by  a  handcar  when  It 
runs  a  train  around  a  curve  at  the  rate  of  from 
25  to  32  miles  an  hour.  International  &  G.  N. 
B.  Co.  V.  Arias  (1805)  10  Tex.  Civ.  App.  100. 

A  railroad  company  cannot  be  found  negli- 
gent in  having  failed  to  establish  rules  for  the 
giving  of  notice  of  the  approach  of  shunted  cars 
in  a  yard  where  there  is  no  evidence  that  such 
rules  would  be  useful  or  feasible.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Carruthers  (1806)  56  Kan. 
;5U». 

In  other  cases  the  theory  of  an  assumption 
of  risks  has  been  relied  on  as  absolving  the  com- 
pany from  liability  under  circumstances  where 
strangers  could  have  held  It  responsible. 

Thus,  a  railroad  company  is  not  bound,  for 
the  protection  of  Its  car  repairers  when  going  to 
or  from  their  places  of  work  in  moving  cars  in 
its  freight  yards,  to  have  upon  such  cars  a 
light,  or  man  to  handle  It,  or  to  require  a  man 
to  precede  each  car  to  announce  its  approach. 
Cro<fe  V.  New  York  C.  &  H.  B.  B,  Co.  (1803) 
70  Hun,  37. 

The  court  said :  "Great  care  and  precaution 
are  required  on  the  part  of  railroad  companies 
when  they  are  moving  cars  in  places  where  the 
general  public  have  a  right  to  pass,  td  in  some 
manner  announce  their  approach ;  but  a  dif- 
ferent rule  obtains  In  the  companies*  yards, 
where  cars  are  being  distributed  and  trains 
made  up.  The  employees  about  such  yard  un- 
dertftand  the  situation ;  they  know  the  manner 
of  doing  the  business  therein,  that  cars  frequent- 
ly pass  along  without  a  notice  of  their  ap- 
proach, and  they  assume  the  risks  incident  to 
the  business  thus  conducted.  Whether  the 
foreman  left  the  work  when  It  was  completed  or 
a  few  minutes  before,  is  not  Important.  It  was 
completed  when  Crowe  left,  and  he  understood 
the  situation.  The  men  were  properly  pro- 
tected while  the  work  was  progressing  by  the 
two  lighted  lanterns  heretofore  mentioned.  It  is 
suggested  that  the  work  was  not  completed  un- 
til the  men  had  arrived  at  the  tool  house  with 
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ity  applicable  to  the  case  stated,  and  the  ap- 
plication of  that  rule.  The  numeroue  defini- 
tions of  ''actiooable  negligence"  attempt  to 
state  briefly  and  comprehensively  the  condi- 
tions essential  to  all  of  this  group  of  actions. 
80  used,  "negligence"  has  no  more  relation 
to  the  question  before  us  than  if  the  meaning 
denoted  were  expressed  in  the  older  language 
of  the  common  law, — ^those  causes  of  action 
where  the  appropriate  remedy  is  an  action 
of  trespass  on  the  case  to  recover  damages 
for  an  unintentional  injury.  Related  to  this 
meaning,  and  sometimes  confused  with  it, 
''negligence"  is  used  to  denote  the  concep- 
tion of  moral  blame  or  fault  imputed  to  a 
person  legally  liable  for  the  consequences  of 
an  unintentional  act.  This  conception  of  the 
moral  blame  which  should  make  one  liable 
for  the  consequences  of  his  acts  is  the  foun- 
dation of  our  law  of  tort,  and,  in  a  wider 
sense,  of  our  whole  system  of  jurisprudence. 
In  the  very  early  staiges  of  English  law  this 


element  of  moral  blame,  in  cases  where  the 
conception  seemed  too  subtle  for  the  times, 
was  overlooked,  and  the  innocent  cause  of 
a  condition  resulting  in  injury  was  held  li- 
able for  damages  to  the  innocent  victim. 
But  the  true  theory,  that  moral  blame  is  an 
essential  element  of  legal  wrong,  was  soon 
fully  recognized,  largely  through  the  potent 
and  unacknowledged  influence  of  the  Roman 
law.  Dolus  (i.  e.,  injuria  quam  quia  aoiens 
volensque  oommiait)  out  culpa  (i.  e.,  omnia 
protervitas,  temeritaa,  inoonsiderantia;  de- 
aidia,  negligentia,  imperitia,  quihua  ciira 
dolum,  oui  nooitum  eat) ,  as  used  in  the  Lex 
Aquilia,  and  as  approximately  expressed  in 
our  common  law  bv  the  terms  ''intentioo  or 
negligence,"  describe  the  two  phases  of  the 
moral  blame  or  fault  essential  to  make  the 
one  causing  damage  legally  liable.  2  Aus- 
tin, Jur.  109.  The  body  of  our  law  has  been 
developed  through  the  application  of  thia 
conception  to  an  infinite  variety  of  facts  or 


their  tools,  and  that  until  then  they  were  en- 
titled to  some  special  protection  to  which  they 
might  not  be  entitled  perhaps  when  engaged  in 
other  business  about  the  yard.  No  reason  is 
suggested  for  such  a  rule  and  none  occurs  to  us. 
They  were  entitled  when  going  to  the  tool 
house  to  the  same  protection  and  care  on  the 
part  of  the  company  to  which  they  were  entitled 
when  moving  about  the  yard  performing  their 
ordinary  daily  business." 

Upon  similar  grounds.  It  has  been  held  that 
the  mere  fact  that  In  a  railroad  company's  pri- 
vate yard,  where  cars  are  loaded  and  unloaded 
and  trains  made  up,  such  cars  are  permitted  to 
move  along  the  tracks  unattended  by  a  brake- 
man,  cannot  be  held  negligence  as  matter  of 
law,  as  against  the  company's  servants  em- 
ployed in  such  yard.  Kelley  v.  Chicago,  M.  & 
St.  P.  B.  Co.  (1881)  68  Wis.  74.  The  court 
said:  *'A  court  would  probably  be  Justified  in 
declaring,  ^a  a  matter  of  law,  that  it  was  negli- 
gence in  a  railroad  company  to  permit  its  cars, 
or  even  a  single  car,  to  move  along  its  track  in 
a  public  place,  such  as  a  street  crossing,  or, 
perhaps,  at  Its  passenger  depots,  where  the  pub- 
lic are  permitted  to  be  upon  and  travel  across 
Its  tracks,  without  having  someone  on  the  same 
to  control  its  movements ;  but  the  question  pre- 
sented by  this  case  is  an  entirely  different  ques- 
tion. The  cars  which  were  permitted  to  go 
along  its  tracks  unattended,  were  in  the  private 
yards  of  the  defendant,  where  no  persons  were 
expected  to  be  present  except  its  servants  and 
agents,  many  of  whom  were  present  solely  for 
the  purpose  of  moving  the  cars  on  the  tracks, 
without  being  upon  the  same  as  brakemen.  If 
it  was  negligence  to  permit  the  cars  to  run  un- 
attended in  the  defendant's  yard,  where  cars 
are  loaded  and  unloaded  and  moved  about  for 
the  purpose  of  making  up  trains,  such  negli- 
gence is  not  so  apparent  that  a  court  may  pro- 
nounce upon  it  as  a  matter  of  law.  At  most, 
it  might  be  a  fact  to  go  to  the  jury  upon  the 
question  of  negligence." 

In  Chicago  &  N.  W.  R.  Co.  v.  Donahue  (1874) 
75  111.  106,  where  a  switchman  was  run  over, 
the  evidence  showed  that  a  watch  or  lookout 
was  kept  from  the  engine,  but  none  from  the 
rear  car,  and  according  to  a  special  verdict,  the 
train  had  on  it  the  usual  number  of  hands  and 
none  of  the  persons  in  chatge  was  guilty  of  neg- 
ligence in  discharge  of  his  particular  duty.  The 
question  therefore  was  presented,  whether  the 
company  was  guilty  of  negligence  in  not  provid- 
ing rules  whereby  a  switchman  should  have 
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been  kept  on  the  rear  end  of  the  train  that  pro- 
duced the  injury.  The  court  said :  "Whatever 
might  be  the  duty  of  the  company  in  this  re- 
gard, so  far  as  the  public  are  concerned,  where 
its  track  crosses  a  public  highway,  we  are  not 
prepared  to  hold  It  is  under  any  such  obligation 
to  its  own  employees  operating  trains  on  Its  own 
private  grounds.  They  are  presumed  to  con- 
tract against  the  hasards  Incident  to  the  serv- 
ice, and  we  do  not  understand  it  is  the  duty  of 
the  company  to  place  one  employee  on  the  look- 
out to  warn  others  of  approaching  danger,  and 
that  It  is  necessary  for  them  to  observe  due  care. 
It  is  their  duty  without  warning  to  observe  such 
care.  l*his  is  a  part  of  their  undertaking,  and 
any  omission  is  at  their  peril." 

So,  also,  the  supreme  court  of  Missouri  In 
holding  that  neglect  of  duty  by  a  railroad  cem- 
pany  toward  a  section  hand  cannot  be  predicat- 
ed of  Its  failure  to  have  a  brakeman  on  the  end 
of  a  car  pushed  by  a  switch  engine  in  the  rail- 
road yard,  pointed  out  that  the  case  was  distin- 
guishable from  those  in  which  the  absence  of 
some  such  precaution  has  been  held  to  l>e  negli- 
gence in  regard  to  strangers  having  occasion  to 
cross  the  track.  Loring  ▼.  Kansas  City,  Ft.  8. 
&  M.  R.  Co.  (1895)  128  Mo.  848. 

Yet  in  Sobieskl  v.  St.  Paul  &  D.  R.  Co.  (1889) 
41  Minn.  169,  the  doctrine  is  laid  down  that,  in- 
dependently of  the  rules  prescribed  by  the  com- 
pany. It  owed  a  duty  to  its  yard  switchmen  to 
give  a  signal  of  the  movement  of  an  engine, 
where  such  has  been  the  custom. 

And  another  court  has  declared  that,  "Irre- 
spective of  a  statute  .  .  .  the  starting  or 
running  of  a  switch  engine  in  a  switch  yard 
filled  with  a  network  of  tracks,  upon  which  cars 
[and  engines]  are  constantly  moving,  and  In 
which  yard  men  are  at  work,  without  the  ring- 
ing of  a  bell  or  the  blowing  of  a  whistle.  Is  evi- 
dence of  negligence."  Union  P.  R.  Co.  v.  Elli- 
ott (1898)  54  Neb.  299. 

It  has  also  been  held  that  the  risk  that  an  en^ 
gine  which  Is  believed  to  be  on  Its  way  to  the 
repair  shops  will  In  a  few  minutes  back  towards 
the  place  at  which  a  yard  clerk  has  Just  alighted 
from  it,  not  only  without  signals,  but  without 
any  lookout,  is  not  one  which  is  assumed  by 
such  clerk.  St.  Louis  &  T.  H.  R.  Co.  v.  Bgg- 
mann  (1895)  60  111.  App.  291.  Here,  however, 
the  special  ground  relied  upon  is  evidently  the 
wholly  unexpected  nature  of  the  occurrence^ 
The  movement  of  the  car  being  quite  abnormal 
the  employee  was  entitled  to  the  benefit  of  the 
general  principle  that  he  could  not  be  said  to 
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events.  It  has  its  oriffin  in  the  accepted  law 
of  ethics,  and  the  unfolding  of  its  meaning 
as  a  legal  maxim  is  confi&d  to  the  court. 
Indeed,  the  hiffheet  function  of  a  judge  is 
exercised  in  holding  to  a  steady  and  delnite 
course  in  the  application  ol  such  a  maxim 
to  ascertained  facts,  whether  their  conjunc- 
tion be  novel  or  not.  In  the  exercise  of  such 
a  function,  our  system  of  jurisprudence  de- 
velops under  the  control  of  fixed  maxims  and 
prior  authorities.  It  is  this  control  of  the 
element  of  discretion  inherent  in  the  appli- 
cation of  a  general  principle  to  each  new 
state  of  facts  that  distinguishes  the  justice 
administered  by  a  common-law  judge  from 
that  of  an  oriental  cadi.  Whether  this  pri- 
mary conception  of  moral' blame  is  vague  or 
not  in  itself,  the  principle  of  legal  liability 
which  in  theory  it  justifies  is  certain.  The 
legal  liability  is  not  wholly  coincident  with 
tlM  moral  blame.  It  depends  upon  the  law, 
however  derived;  and  that  law  consists  main- 


ly in  rules  of  puUic  policy  defining  and  lim- 
iting the  righto  and  duties  pertoiniog  to  per- 
son and  property.  These  rules  are  ordi- 
narily intended  to  square  with  the  highest 
theory  of  ethics, — an  intention  not  always 
realized.  But  it  is  the  law,  and  not  the  the- 
ory, which  determines  legal  liability.  No 
principle  of  l^^l  liability  which  is,  in  the 
legal  sense,  uncertain, — ^which  is  derived,  not 
from  settled  maxims  and  authority  that 
must  govern  every  case,  but  from  the  unre- 
strained will  of  a  single  man,  or  a  dozen 
men,  which  can  govern  no  other  case, — is  a 
legal  principle.  *'Uhi  ju8  incertum,  ihi  fU8 
nullum,'*  "Negligence,"  with  the  meaning 
under  discussion,  is  a  convenient  term  for 
denoting  the  conception  of  legal  blame  in  a 
certain  class  of  causes  of  action  for  the  pur- 
pose of  investigating  the  theory  underlying 
the  law  which  determines  liability  in  such 
cases.  It  is  a  term  more  useful  to  the  jurist, 
in  seeking  the  theoretical  sources  of  the  law. 


have  taken  a  risk  which  be  had  no  reason  to  an- 
ticipate. 

In  Dick  V.  Indianapolis,  C.  &  L.  R.  Co.  (1882) 
88  Ohio  St.  389,  it  was  thought  unnecessary  to 
consider  whether  the  act  of  1872  (69  Ohio 
Laws,  49)  by  which  railroad  companies  were 
made  liable  in  damages  for  injuries  occasioned 
by  a  failure  of  the  engineer  to  sound  the  whistle 
and  ring  the  bell  at  a  public  crossing  on  the 
same  level  with  Its  tracks,  was  for  the  protec- 
tion of  travelers  on  the  public  way  only,  or  ex- 
tended to  persons  working  upon  the  track,  and 
held  that,  even  In  the  absence  of  such  a  stat- 
ote,  it  was  the  duty  of  the  company  to  make  and 
enforce  reasonable  rules  and  regulations  to 
guard  against  danger  at  such  crossings  and  in 
dangerous  places. 

But  in  another  state  It  has  been  declared  that 
snch  a  statute  Is  not  enacted  for  the  protection 
of  employees.  Union  P.  B.  Co.  v.  Elliott  (1898) 
54  Neb.  299. 

So,  also,  the  refusal  of  a  railroad  company  to 
make  a  regulation  requiring  engineers  of  trains 
approaching  a  quarry  to  sound  their  whistles 
before  reaching  It,  for  the  protection  of  work- 
men at  »uch  quarry,  Is  not  unreasonable  where 
another  rule  Is  established  requiring  the  work- 
men to  give  signals  to  approaching  trains  when 
there  is  any  reason  for  slowing  up  or  stopping 
the  trains,  and  it  does  not  appear  that  the  pro- 
posed regulation  would  have  afforded  protection 
to  the  workmen.  Kansas  City,  Ft.  8.  &  M.  R. 
Co.  V.  Hammond  (1894)  58  Ark.  824.  The  court 
said:  *'The  rule  suggested  by  appellee  as  a 
proper  one  could  under  no  circumstances  possess 
any  virtue  except  In  cases  of  persons  near 
enough  to  the  quarry,  and  the  sound  of  the  whis- 
tle there,  to  hear  It,  and  yet  far  enough  away 
to  have  more  time  to  get  off  the  track  than  they 
would  have  after  the  train  comes  in  view  and 
sounds  the  whistle,  as  is  the  rule  In  vogue,  or 
as  was  done  In  the  present  case.  It  Is  Impossi- 
ble to  say  how  far  or  near,  then,  persons  must 
be  to  hear  the  whistle  In  any  case,  and  still  more 
so,  when  they  are  on  a  running  hand  car.  In  a 
mgged  and  hilly  country,  where  the  transmis- 
sion of  sound  Is  obstructed  and  the  sound  It- 
self Is  lost  In  the  more  Immediate  noise  of  the 
running  car.  Sounding  the  whistle  at  the  quar- 
ry, or  at  any  other  point,  would,  of  course,  af- 
ford no  protection  to  persons  out  of  hearing,  and 
yet  so  far  from  their  destination  as  that  they 
will  be  overtaken.  The  positive  evil  of  the  rule 
suggested  Is  made  apparent,  for,  having  taken 
the  place  of  a  better  rule,  perhaps,  it  is  never- 
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theless,  of  Itself,  in  that  case  useless.  The  sug- 
gested rule,  therefore,  would  only  be  applicable 
to  special  Instances,  and  Its  application,  if  at- 
tempted to  be  extended  beyond  these  special  In- 
stances, might  Interfere  with  the  application  of 
more  salutary  general  rules.  We  are  unable  to 
say  that  the  refusal  of  the  company  to  have  the 
regulation  suggested  by  the  appellee  was  unrea- 
sonable. At  all  events.  It  was  error  to  submit 
the  question  to  the  Jury." 

IX.  Illti$trative  decUions  <m  to  the  auffMenoif 
of  rules  framed  for  the  protection  of  sero- 
ante  in  miscellaneous  employments. 

It  is  the  duty  of  a  lumber  company  to  provide 
rules  by  means  of  which  servants  working  at 
the  foot  of  a  chute  down  which  heavy  logs  are 
constantly  being  thrown  shall  receive  warning 
that  a  log  Is  about  to  fall.  Hartvlg  v.  Northern 
P.  L.  Co.  (1890)  19  Or.  522. 

In  McGovem  v.  Central  Vermont  B.  Co. 
(1890)  128  N.  Y.  280,  a  case  In  which  a  servant 
sent  Into  a  grain  bin  was  burled  under  a  mass 
of  grain  which  had  adhered  to  the  sides,  the 
court  was  of  opinion  that  It  might  properly  have 
been  left  to  the  Jury  to  determine  whether  the 
omission  to  make  rules  and  regulations  pre- 
scribing the  conditions  under  which  servants 
should  be  required  or  permitted  to  enter  the  bins 
at  the  bottom  was  or  was  not  a  neglect  of  such 
reasonable  care  and  precaution  as  a  master  en- 
gaged in  such  business  was  bound  to  take  under 
the  circumstances  of  this  case. 

In  Eastwood  v.  Retsof  Mln.  Co.  (1895)  86 
Hun,  91,  the  court  in  discussing  the  necessity 
for  rules  under  the  circumstances  disclosed  by 
the  evidence,  said :  "In  the  case  at  bar  it  Is 
evident  that  If  a  man  were  in  the  bin  at  work, 
standing  upon  the  salt,  he  might  very  easily  be 
engulfed  so  as  to  be  unable  to  extricate  himself 
If  the  chutes  below  were  suddenly  opened. 
Starting  from  that  fact,  which  is  undisputed, 
the  Inference  might  very  well  be  drawn  that  a 
well  devised  set  of  rules,  giving  warning  to  the 
men  who  are  in  the  bin,  or  forbidding  the  draw- 
ing off  of  salt  when  anyone  was  in  the  bin, 
would  conduce  greatly  to  the  safety  of  the  men 
who  had  occasion  to  be  there.  There  Is  nothing 
In  the  evidence  which  would  lead  the  Jury  to  be- 
lieve that  such  a  rule  was  impossible  or  even 
difficult  to  enforce,  and  It  is  quite  clear  that  such 
a  rule  might  be  of  great  use  In  Insuring  the  safe- 
ty of  the  men  who  had  occasion  to  be  In  the  bin. 
For  these  reasons  I  think  that  It  was  proper  for 
the  Jury  to  consider  upon  the  question  of  the  de- 
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than  to  the  judge  in  api>l7ing  positive  law 
to  conceded  facts.  Used  in  this  sense,  ** neg- 
ligence" is  largely  anonymous  with  the 
"law  of  liability,"  in  this  class  of  actions  (al- 
though it  hardly  covers  the  whole  law  of 
liability  in  such  cases),  and  denotes  a  prin- 
ciple which  is  essentially  compound,  i.  e.  one 
which  includes  a  variety  of  maxims  and 
rules,  any  or  all  of  which  may  be  involved 
in  its  application  to  particular  cases.  This 
use  of  the  word  might  not  have  produced  the 
confusion  it  has  led  to,  were  it  not  that  one 
of  the  rules  covered  by  the  term  "negli- 
gence," and  one  most  frequently  invoked  in 
actions  of  this  character,  involves  the  use 
of  "negligence"  with  the  primary  meaning 
of  the  word;  and  so  the  considerations  pe- 
culiar to  this  single  rule  have  been  easily 
commingled  with  those  applicable  when  the 
same  word  is  used,  not  with  its  primary 
meaning,  but  as  a  term  of  art  signifying  the 
whole  principle  of  legal   liability.     "Negli- 


?'ence,"  thus  used,  is  scarc^y  distinguishable 
rom  "heedlessness,"  and  may  be  shown  In 
omitting  to  do  an  act,  or  in  doing  an  act. 
Wh^i  the  law  says  a  person  whose  conduct 
is  negligent  (in  this  sense),  the  other  con- 
ditions of  liability  existing,  is  liable  for 
damages  caused  by  his  conduct,  the  mean- 
ing of  ''negligent,"  like  the  meaning  of  any 
material  word  used  in  stating  a  rule  of  law, 
is  a  question  of  law,  to  be  settled  by  the 
courts,  whose  province  it  is  to  declare  the 
law;  and,  where  the  rule  is  intended  to  ap- 
ply to  an  indefinite  variety  of  events,  the 
meaning  of  the  rule  in  its  application  to 
each  group  of  events  is  a  question  of  law  for 
the  court.  So  it  has  been  held  in  cases  of 
"reasonable"  notice  to  take  a  deposition 
(Sharp  v.  Locktoood,  12  Conn.  155,  159; 
Sing  Cheong  Co,  v.  Yung  Wing,  59  Ck>niL. 
636,  543)  ;  "reasonable"  time  for  presenting 
a  not>e  for  payment  (Locktoood  v.  Crawford, 
18  Conn.  361,  372)  ;  "reasonable"  or  "dili- 


fendant's  negligence,  the  failure  to  make  rules 
for  the  government  of  Its  employees  in  this  re- 
gard." 

X.  Relation  betteeen  the  doctrine  of  common 
emplotfment  and  the  duty  of  a  master  to  pro- 
mulgate rule8. 

a.  Duty  of  making  rules,  as8ignability  of. 

It  is  obvious  that  there  is  no  room  for  the  ap- 
plication of  the  doctrine  of  common  employment 
where  the  evidence  shows  that  none  of  the  plain- 
tiff's fellow  employees  were  chargeable  with  neg- 
ligence In  the  discharge  of  the  duties  allotted 
to  them,  and  the  only  question  is  whether  the 
master  himself  has  failed  to  use  proper  care  in 
protecting  the  plaintiff  from  danger.  Missouri 
P.  R  Co.  V.  Watts  (1886)  63  Tex.  549. 

It  is  equally  clear  that,  upon  the  plainest 
grounds  of  Justice  and  logic,  the  act  of  a  fel- 
low servant  should,  for  the  purposes  of  legal 
liability,  be  esteemed  non-negligent,  where  it 
was  done  in  accordance  with  the  ordinary  rou- 
tine of  the  work,  even  though  it  would  be  con- 
sidered negligent  If  It  had  been  done  without 
reference  to  any  prevailing  custom.  This  is  the 
rationale  of  the  decision  in  Sword  v.  Cameron 
(1830)  1  Dun  lop,  B.  &  M.  Sess.  Cas.  493,  where 
the  master  was  held  to  be  liable  to  a  quarry- 
man  who  was  injured  by  the  firing  of  a  blast 
before  he  had  time  to  reach  a  place  of  shelter, 
the  evidence  being  that  the  shot  was  fired  in  ac- 
cordance with  the  usual  and  Inveterate  practice 
of  the  quarry.  This  case  was  cited  In  Bartons- 
hill  Coal  Co.  V.  Reid,  3  Macq.  H.  L.  Cas.  266, 
289,  in  support  of  the  proposition  that  the  doc- 
trine of  common  employment  was  unknown  to 
the  law  of  Scotland,  but  Lord  Cranworth  point- 
ed out  that  the  decision  did  not  turn  upon  the 
negligence  of  the  fellow  workmen  who  fired  the 
shot,  and  expressly  stated  that  it  was  Justifia- 
ble, on  the  ground  that  "the  Injury  was  evident- 
ly the  result  of  a  defective  system  not  adequate- 
ly protecting  the  workmen  at  the  time  of  the  ex- 
plosion." A  similar  construction  was  put  upon 
the  case  by  Lord  Chelmsford  In  Bartonshlll  Coal 
Co.  V.  McGulre  (1858)  3  Macq.  H.  L.  Cas.  310. 

As  was  observed  by  the  court,  in  discussing 
the  evidence  In  Doing  v.  New  York,  O.  &  W.  R. 
Co.  (1897)  151  N.  Y.  679,  "If  the  men  were 
acting  without  any  known  rule  or  regulation, 
and  simply  following  a  dangerous  practice  sanc- 
tioned by  time  and  custom,  the  result  might  be 
Imputed  to  the  neglect  of  the  defendant  In  omit- 
ting to  change  the  method  of  doing  the  work 
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and  adopting  a  safer  one."     See  also  the  cases 
cited  passim  In  the  preceding  subdivisions. 

But  the  employer's  duty  In  respect  to  mles 
may  have  the  effect  of  rendering  him  liable  for 
the  act  of  a  fellow  servant  even  if  it  was  on- 
donbtedly  negligent,  for,  among  the  absolute, 
positive,  or  nonassignable  duties  of  a  master  is 
the  duty  of  making  proper  rules,  or  establishing 
a  proper  method  for  the  conduct  of  his  business. 
Ford  V.  Lake  Shore  &  M.  S.  B.  Co.  (1891)  124 
N.  Y.  493,  12  L.  R.  A.  454.  The  court,  after 
stating  (see  the  passage  quoted  in  I.  #«iprci) 
that  a  want  of  care  on  the  master's  part  may 
appear  from  various  derelictions  of  specific 
duties  among  which  is  the  duty  to  make  proper 
rules,  said :  "These  are  the  master's  duties  and 
responsibility  cannot  be  evaded  by  their  delega- 
tion to  agents.  As  to  such  acts  the  agent  oc- 
cupies the  master's  place  and  the  latter  Is 
deemed  present  and  liable  for  the  manner  in 
which  they  are  performed." 

To  the  same  effect,  see  Northern  P.  R.  Co.  t. 
Peterson  (1896)  162  U.  S.  346.  40  L.  ed.  994 : 
Dana  v.  New  York  C.  ft  H.  R.  R.  Co.  (1883)  92. 
N.  Y.  639 :  Sheehan  v.  New  York  C.  &  H.  R.  R. 
Co.  (1883)  91  N.  Y.  332:  Lewis  v.  Selfert 
(1S87)  116  Pa.  628.  (See  also  the  cases  cited 
in  X.  c,  infra.) 

The  "cases  make  It  plain  that,  whenever  the 
act  Is  that  of  the  master,  or  the  duty  to  be  per- 
formed Is  particularly  his  duty,  the  liability  rest- 
ing upon  him  for  the  proper  performance  of  the 
act  or  duty  Is  not  shifted  by  the  adoption  of 
rules  or  regulations  providing  for  the  perform- 
ance of  the  act  or  duty  by  the  agent  of  the 
master."  Hank  ins  v.  New  York,  L.  E.  ft  W.  R. 
Co.   (1894)   142  N.  Y.  416,  25  L.  R.  A.  396. 

Hence  a  master  cannot  relieve  himself  from 
liability  for  an  injury  to  an  employee,  resulting 
from  a  failure  on  his  part,  through  his  agents, 
actually  to  use  such  care  for  the  safety  of  em- 
ployees as  the  law  makes  It  necessary  for  him 
to  use.  by  any  regulations,  however  stringent 
and  however  completely  enforced,  which  do  not 
actually  result  In  the  use  of  such  care  by  his 
agents.  Missouri  P.  R.  Co.  v.  McElyea  (1888) 
71  Tex.  386,  1  L.  R.  A.  411. 

Llabiiitv.  therefore,  may  be  Imputed  to  a 
master  where  a  vice  principal  falls  to  comply 
with  rules  which  require  him  to  acquire  certain 
Information  which  will  promote  the  safety  of 
his  subordinates  and  govern  his  arrangements 
accordingly.  Thus,  If  one  of  the  rules  of  the 
railroad  company,  furnished  to  a  section  fore- 
man  for   his   guidance,    provides   that   *>ztra 
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gent"  search  for  a  lost  document  (Kelaey  v. 
Hanmer,  18  Conn.  311,  317) ;  and  the  prin- 
ciple may  be  illustrated  in  other  ways.  This 
is  elementary  law.  Were  it  not  so,  the 
growth  of  any  stable  system  of  jurisprudence 
would  be  far  less  practicable.  No  difficulty 
can  arise  where  the  group  of  events  calling 
for  the  application  is  clear  and  certain.  But 
where,  as  sometimes  happens,  the  group  of 
•events  in  respect  to  which  the  meaning  of 
a  word  must  be  declared  are  of  a  nature  in- 
susceptible of  clear  statement,  then,  while 
the  function  of  ascertaining  facts  from  testi- 
mony, and  that  of  applying  the  law  to  the 
facts,  should  be  separately  exercised  by  the 
trial  judge,  yet  any  adequate  separate  state- 
ment by  him,  in  the  record,  of  the  results 
(i.  e.  the  facts  ascertained,  and  the  applica- 
tion of  the  law  to  those  facte)  may  be  im- 
practicable. Dilemmas  of  a  similar  nature 
account  for  moet  of  the  troublesome  ques- 
tions relating  to  the  instruction  of  a  jury  by 


the  court.  In  a  trial  to  the  court,  where  the 
two  functions  are  united,  there  is  no  diffi- 
culty, so  far  as  the  disposition  of  that  case 
is  concerned;  but,  inasmuch  as  a  statement 
of  the  facts  is  impracticable,  the  application 
of  the  law  is  not  apparent,  and  the  case  can- 
not serve  as  a  precedent,  and  cannot  be  re- 
viewed for  error  in  law  by  an  appellate  court. 
In  a  larffe  number  of  cases  th^  material 
question  is  whether  the  ascertained  conduct 
of  a  person  is  in  law  negligent,  in  the  sense 
last  indicated.  Often  uie  ascertained  con- 
duct cannot  be  formulated  into  a  series  of 
adjudicated  facts.  It  consists  of  a  single  im- 
pression produced  in  the  mind  of  the  trior 
by  the  whole  mass  of  relevant  testimony. 
That  impresAion  cannot  be  stated  in  words. 
It  is  a  mental  view  which  language  is  not 
luminous  enough  to  photograph.  Is  that 
conduct  negligent  in  law?  Clearly,  the  con- 
clusion of  the  trior  that  it  is  or  is  not  must 
be,  quoad  the  trior,  a  conclusion  of  law. 


trains  may  pass  over  the  road  at  any  time,  with- 
■out  nrevious  notice,  and  the  foreman  [of  a  gang 
of  vrackmen]  must  be  always  prepared  for 
them,"  and  another  mle  provides  that  "he  must 
run  the  hand  cars  with  great  caution,  and  he 
must  not  permit  them  to  be  used  unless  he  ac- 
company them ;"  and  another  rule  requires  him 
*'to  compare  his  time  each  day  with  the  clock 
at  the  nearest  telegraph  office,  or  with, the  con- 
ductor on  the  train,"  these  rules,  as  well  as  the 
law.  require  him  to  use  the  opportunities  thus 
•daily  afforded,  or  any  other  opportunities,  to  as- 
certain what  trains  are  expected  to  run  over 
his  section  of  the  track  by  previous  arrange- 
ments and  when,  so  that  he  may  b^  prepared  for 
them  as  well  as  he  can  be,  and  thus  diminish 
the  risk  of  a  collision  of  extra  trains  with  the 
liandcar.  If  he  neglects  this  duty,  and,  without 
any  fault  of  one  of  the  laborers  under  him,  his 
handcar  comes  in  colllBlon  with  an  extra  train, 
which,  had  he  performed  his  duty,  would  not 
have  occurred,  and  the  laborer  on  the  handcar 
is  killed  or  injured,  the  railroad  company  will 
be  liable  for  the  damages  so  sustained.  Crls- 
well  V.  Pittsburgh,  C.  &  St.  L.  B  Co.  (1888)  30 
W.  Va-  798. 

A  master  Is  also  liable  for  the  negligence  of 
an  employee  to  whom  Is  deputed  the  perform- 
ance of  the  one  special  act  without  which  a  rule 
prescribed  with  a  view  to  making  the  place  of 
work  safe  would  be  wholly  Inefficacious.  Ev- 
ansvllle  &  T.  H.  R.  Co.  v.  Holcomb  (1894)  9  Ind. 
App.  108,  where  a  railroad  company  was  held 
liable  for  the  Injuries  received  by  a  car  repair- 
er in  consequence  of  the  negligence  of  a  brake- 
man  who  was  directed  to  notify  him,  In  accord- 
ance with  a  rule  of  the  company,  that  an  en- 
gine was  about  to  enter  upon  the  track  where  he 
was  working. 

Similar  principles  are  controlling  where  the 
master  undertakes  to  delegate  the  performance 
of  a  nonassignable  duty  to  another  person  not 
an  employee.  In  Bushby  v.  New  York,  L.  E.  & 
W.  K.  Co.  (1887)  107  N,  Y.  374,  where  the 
plaintiff  was  injured  through  the  defective 
loading  of  a  railroad  car,  the  defendant  relied 
upon  Its  "system,"  which  was  to  let  the  shipper 
load  and  stake,  while,  as  to  Inspection,  Its  evi- 
dence only  tended  to  show  that  if,  in  the  general 
performance  of  the  duties  of  their  employment, 
the  station  agent  found  anything  out  of  the 
way,  he  should  correct  it,  or  If  the  conductor 
or  brakeman  saw  a  defect,  he  should  report  it 
to  the  station  master.  No  special  duty  was  Im- 
posed ou  either  in  regard  to  Inspection,  nor  dl- 
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recclon  given  as  to  Its  manner.  The  court  said : 
"The  .  .  .  propMositlon  of  the  defendant  Is, 
that  *lt  Is  not  necessary  In  this  case  to  decide 
whether  the  stakes  in  question  were  or  were  not 
appliances  or  machinery  within  the  meaning  of 
the  rule  invoked  by  the  supreme  court  at  the 
general  term*  .  .  .  'for  the  reason  that  the 
system  under  which  they  were  furnished,  In- 
spected, and  employed  was  perfectly  well  known 
to  the  plaintiff,  and  he  took  the  risks  of  the  con- 
sequences of  that  system.'  There  was  no  sys- 
tem as  to  this  matter.  If  the  evidence  shows 
that  such  practices  had  obtained  before,  it 
merely  shows  that  the  defendant  chose  to  dele- 
gate a  duty  to  the  shipper  which  the  corporation 
should  have  performed.  It  Is  equally  responsi- 
ble for  his  negligence ;  his  negligence  Is  its  neg- 
ligence." 

In  England  the  doctrine  of  vice  prlnclpalshlp, 
after  being  exploded  by  the  decision  in  Wilson 
V.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas. 
326.  19  L.  T.  N.  S.  SO,  was  restored  by  the  pro- 
visions of  the  employers*  liability  act  of  1880. 
This  aspect  of  that  statute  was  thus  recently  re- 
ferred to  by  Lord  Watson  In  a  passage  which  Is 
quite  pertinent  to  the  subject  of  the  present 
note :  "The  main,  although  not  the  sole,  ob- 
ject of  the  act  of  1880  was  to  place  masters 
who  do  not,  upon  the  same  footing  of  responsi- 
bility with  those  who  do,  personally  superintend 
their  works  and  workmen,  by  making  them  an- 
swerable for  the  negligence  of  those  persons  to 
whom  they  Intrust  the  duty  of  superintendence 
as  If  It  were  their  own.  In  effecting  that  ob- 
ject the  legislature  has  found  It  expedient  in 
many  Instances  to  enact  what  were  acknowl- 
edged principles  of  the  common  law.  Section  1, 
subsec.  1,  provides  that  the  employer  shall  be 
liable  in  cases  where  a  workman  is  Injured  by 
reason  of  any  defect  In  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected  with 
or  used  In  the  business  of  the  employer.  I  see 
no  reason  to  doubt  that  an  arrangement  of 
machinery  and  tackle  which,  although  reason- 
ably safe  for  those  engaged  In  working  it.  Is 
nevertheless  dangerous  to  workmen  employed  In 
another  department  of  the  business  constitutes 
a  defect  in  the  condition  of  the  works  within 
the  meaning  of  the  subsection.  Sometimes  (as 
In  the  present  case),  when  the  danger  Is  not  con- 
stantly present  but  recurs  at  intervals,  the  de- 
fect may  be  cured  by  giving  the  workmen  time- 
ly warning  of  its  approach.  The  employer  may 
in  such  cases  protect  himself,  either  by  remov- 
ini;  the  source  of  danger,  or  by  making  provl- 
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Whether  it  be  oonsidered  as  an  inference 
from  many  facte,  or  as  the  declaration  of 
the  meaning  of  a  rule  of  law  in  relation  to 
a  single  fact,  it  is  the  inference  of  a  legal 
wrong  from  ascertained  fact,  and  that  is  ee- 
sentially  a  conclusion  of  law.  Equally  clear- 
ly the  conclusion  of  the  trior  must  be,  quoad 
tb/B  power  of  this  court  to  review  his  infer- 
ence, a  cqpclusion  of  fact.  Not  because  the 
inference  is  not  one  of  law,  but  because  the 
fact  or  facts  from  which  the  inference  is 
drawn  cannot,  by  any  process  known  to  the 
law,  be  transferred  from  the  mind  of  the 
trior  to  the  mind  of  the  appellate  court. 
When  such  a  question  comes  before  us,  we 
say  we  will  not  attempt  to  review  the 
conclusion;  it  is  one  of  fact;  and  this  not- 
withstandin«r  the  trial  judge  has  conscien- 
tiouflly  tried  to  give  in  his  finding  a  word 

eicture  of  a  mental  impression  that  cannot 
e  painted  in  words.    He  has  not  succeeded. 
He  cannot  succeed.    The  precise  legal  infer- 


ence he  has  drawn  must  remain  unknown. 
It  cannot,  therefore,  be  reviewed,  and  is 
practically  a  conclusion  of  fact.  Now,  this 
condition  may  arise  in  any  kind  of  action, 
and  is  not  peculiar  to  actions  of  neglig^ice; 
using  the  word  as  a  term  of  art  describing 
a  certain  class  of  actions. 

The  mistake  of  the  plaintiff  arises  mainly 
from  confusing  an  ascertained  fact, — ^where 
the  fact  is  conduct  claimed  in  law  to  be  neg- 
ligent,— incapable  of  transference  from  ihe 
mind  of  a  trial  court  to' that  of  an  appellate 
court,  with  the  legal  inference  drawn  by  the 
trial  court  from  that  fact,  and  which  cannot 
be  reviewed  because  the  appellate  court  can- 
not have  the  fact  from  which  the  inference  is 
drawn  before  it,  and  then  applying  the  prac- 
tical result  ot  such  a  condition  to  the  infer- 
ence of  liability  in  all  actions  classed  under 
the  term  "actions  of  negligence."  And  this 
confusion  arises  mainly  from  the  fact  that 
the  word  "negligence,"  as  used  in  respect  to 


•ion  for  due  notice  being  given.  Should  he 
adopt  the  latter  course,  he  will  still  be  exposed 
to  liability  if  injury  results  from  failure  to  give 
warning  through  the  negligence  of  himself  or 
of  his  superintendent.'*  Smith  v.  Baker  [1891] 
A.  C.  326.  864. 

b.  Duty  to  publish  the  rules,  ossignaMUtp  of. 

The  duty  of  framing  suitable  rules  being  cer- 
tainly nonassignable.  It  would  seem  to  be  a  nec- 
essary inference  that  the  subsidiary  duty  of  pub- 
lication without  the  performance  of  which  the 
framing  would  be  an  idle  formality  must  also 
be  nonassignable.  The  authorities  upon  the  sub- 
ject, however,  are  in  conflict. 

Thus  we  find  it  held,  on  the  one  hand,  that  a 
section  foreman  on  whom  is  devolved  the  duty 
of  informing  his  hands  of  the  contents  of  a  rule 
that  extra  trains  may  be  expected  at  any  time 
without  notice,  is  pro  Tiae  vice  the  representa- 
tive of  the  company.  Olson  v.  St.  Paul,  M.  & 
M.  B.  Co.   (1888)  86  Minn.  117. 

Similarly  a  master  cannot  escape  liability  for 
Injuries  to  a  servant  temporarily  employed,  up- 
on the  ground  that  he  had  furnished  suitable 
materials  and  appliances  the  use  of  which  would 
have  prevented  the  injury,  where  the  servant 
was  not  aware  that  they  had  been  furnished, 
and  the  master  had  not  adopted  any  rules  or 
regulations  requiring  or  directing  his  agents  In 
charge  of  the  work  to  advise  servants  tempora- 
rily employed  of  their  existence.  Tully  v.  New 
York  &  T.  8.  S.  Co.  (1896)  10  App.  Dlv.  46S. 
There  the  plaint IfC,  owing  to  there  being  no  light 
between  the  decks  of  a  ship,  fell  Into  an  un- 
covered hatchway,  and  it  was  contended,  In  be- 
half of  the  defendant,  that  as  It  had  provided 
sufficient  lamps  for  the  use  of  employees,  the 
want  of  light  was  attributable,  not  to  Its  neg- 
ligence, but  to  theirs.  But  the  court  said : 
"There  Is  evidence  tending  to  prove  that,  when 
a  vessel  arrives  at  the  dock,  men  appearing 
about  there  are  employed  to  take  off  the  cargo 
and  to  reload  It  with  freight,  and  that  they  may 
haro  had  no  experience  In  the  work  they  are 
called  upon  to  perform  in  that  service.  They, 
unadvised,  may  not  know  of  the  facilities  which 
can  be  afforded  them  when  circumstances  render 
their  use  and  application  desirable  for  safety. 
Conditions  like  that  which  caused  the  failure 
of  the  plaintiff  to  avoid  the  danger  which  he 
encountered.  It  may  be  assumed,  are  liable  to 
arise  and  be  produced  in  like  manner.  It  would, 
therefore,  seem  to  be  reasonably  Incumbent  up- 
on the  defendant  to  have  some  system  by  way  of 
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rules  or  regulations.  The  availability  of  pro- 
tective means  and  appliances  to  the  workmen  is 
not  necessarily  of  any  benefit  to  them  unless 
they  are  advised  of  It.  It  may  be  that.  If  the 
defendant  had  provided  rules  which  required 
those  in  charge  of  the  work  to  advise  the  work- 
men of  the  precautionary  means  of  protection 
which  could  be  had,  the  plaintlflTs  misfortune 
might  not  have  occurred.  ...  It  does  not 
appear  that  the  defendant  had,  by  any  rules  or 
regulations  whatever,  required  or  directed  the 
agents  to  advise  worl^men  temporarily  employed 
to  work  upon  the  steamships,  in  loading  and  un- 
loading, of  any  precautionary  means  which  it 
might,  for  their  safety,  be  or  become  desirable 
to  use.  For  this  reason  we  think  that  the  ques- 
tion whether  the  defendant  was  chargeable  with 
negligence  was  for  the  Jury." 

On  the  other  hand,  the  court,  in  Oliver  v. 
Ohio  Biver  B.  Co.  (1896)  42  W.  Va.  708,  quotes 
with  approval  the  following  passage  from  a  re- 
cent textbook :  "It  is  not  required  that  the 
master  should  see  to  It  personally  that  notice 
comes  to  the  knowledge  of  all  those  to  be  gov- 
erned thereby.  If  there  is  due  care  and  dili- 
gence in  choosing  competent  servants  to  receive 
and  transmit  the  necessary  orders,  the  negli- 
gence by  them  in  the  performance  of  it  Is  a 
risk  of  the  employment  that  the  coemployee 
takes  when  he  enters  the  service."  Bailey. 
Master's  Liability  for  Injuries  to  Servant,  p.  77. 

The  learned  author  considers  that  "after  the 
person  whose  duty,  on  the  part  of  the  master, 
it  Is  to  promulgate  rules,  or  to  communicate 
them  to  those  engaged  in  the  service,  has  per- 
formed his  duty,  by  communicating  them  to  a 
servant,  who  in  turn  is  to  observe  them,  or  com- 
municate them  to  another,  then  the  omission  or 
neglect  of  such  other  is  the  omission  or  neglect 
of  a  fellow  servant,  to  the  same  extent  as  his 
disobedience  of  an  order  or  rule,  after  receipt 
of  knowledge,  .  .  .  would  be  such  an  act.** 
P.  86. 

Yet  at  the  same  time  he  declares  that,  "as  to 
those  orders  or  rules  relating  to  the  appliances 
and  ways.  It  oeing  the  absolute  duty  of  the  mas- 
ter to  see  that  such  appliances  and  ways  are 
reasonably  safe,  the  master  should  be  held  to  a 
strict  liability  to  see  that  they  were  actually  re- 
ceived and  known."     P.  86. 

With  due  deference,  it  Is  submitted  that  the 
distinction  here  relied  on  Is  logically  nnsonnd, 
and  wholly  inconsistent  with  the  theory  which 
makes  the  duty  of  protecting  the  servant  by 
suitable  rules  an  Independent  obligation  co-ordil- 
nate  with  the  obligations  of  seeing  that  the  ma- 
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the  same  general  subject,  has  entirely  dia- 
tinct,  although  closely-related,  meanings,  de- 
pendent on  the  particular  purpose  for  which 
it  is  used.  A  similar  confusion  arises  from 
the  use  oi  '^ordinary  care,"  which  is  used 
sometimes  in  reference  to  actual  conduct  un- 
der circumstances,  as  found  by  the  trior,  in- 
capable of  beinff  so  formulated  in  a  finding 
as  to  state  the  facts  really  adjudicated,  and 
show  the  inference  actually  drawn,  and  some- 
times as  indicating  the  rule  of  legfil  liability 
under  any  given  state  of  facts.  As  used  in 
the  latter  sense,  it  may  denote  the  ultimate 
ground  of  every  cause  of  action. 

In  the  present  case  we  hold  that  the  infer- 
ence of  le^  liability  drawn  by  the  trial 
judge  is  reviewable,  because  the  events  upon 
which  the  cause  of  action  arises  are  of  such 
a  nature  that  they  can  all  be  fully  and  clear* 
ly  found  by  a  trial  court  as  adjudicated 
facts,  and  have  been  so  found,  and  properly 
appear  before  us  in  the  record ;  that  the  con- 


clusion of  the  trial  court  of  an  "emerffency^ 
which  required  of  the  defendant  a  One  of 
conduct  appropriate  only  to  the  single  trans- 
action in  question  is  reviewable,  bemuse  thia 
subordinate  conclusion  is  drawn  from  ad- 
judicated facts  fully  and  clearly  found  in 
compliance  with  existing  law  of  procedure, 
and  the  trial  court,  in  reaching  the  conclu- 
sion,— ^unless  the  law  defining  such  an  emer- 
gency was  misapplied, — ^hae  plainly  mis- 
tJBiken^  those  rules  of  sound  reasoning  whose 
observance  is  essential  to  the  validity  of  an 
inference  from  admitted  facts. 

In  stating  our  conclusion,  we  have  not 
sought  to  lay  down  a  binding  rule,  but  have 
merely  endeavored  to  explain,  ae  far  as  the 
infirmities  of  language  wiU  p^mit,  the  test 
of  our  decision  in  this  case.  We  believe  that 
such  a  test,  if  applied  (with  discrimination 
as  to  the  circumstances  of  each  case)  to  the 
whole  line  of  our  decisions  where  the  ques- 
tion of  reviewability  of  errors  alleged  in  in- 


terial  sabetances  which  compose  the  instminen- 
tallties  themselves  come  up  to  the  required 
standard.     (See  I.  titpra.) 

If  the  master  Is  bound  at  all  to  prescribe  a 
certain  system  for  the  galdance  of  his  servants. 
It  surely  can  make  no  difference  whether  the 
object  aimed  at  is  that  the  Instrumentalities 
shall  be  of  a  certain  quality  or  that  they  shall 
be  used  in  a  certain  way.  In  either  case  tbe  ob- 
ligation is  referable  to  the  general  principle 
that  he  must  use  proper  care  to  secure  the  safe- 
ty of  his  servants,  and  it  seems  impossible  to  ar- 
gue, with  any  show  of  reason,  that  one  obliga- 
tion arising  out  of  that  principle  can  be  less  ab- 
solute than  the  other.  The  true  doctrlnCp  we 
take  it,  is  that  the  dnty  of  bringing  the  rules 
to  the  knowledge  of  the  servants  Is  equally  non- 
assignable, whatever  the  subject-matter  may  be, 
and  that  the  question  whether  it  has  been  per- 
formed is  to  be  determined,  not  by  considering 
the  rank  or  number  of  subordinates  through 
whom  they  are  transmitted  to  the  persons  con- 
eemed,  but  by  considering  whether  the  steps 
taken  are  such  that  the  servants.  If  they  exer- 
cise ordinary  care,  cannot  fail  to  ascertain  that 
the  rules  have  been  framed,  and  that  obedience 
to  them  is  exi>ected.  (See  XI.  c,  infra,  and 
eompare  the  standpoint  taken  in  Conway  v.  Bel- 
fast A  N.  C.  R.  Co.  (1877)  Ir.  Rep.  11  C.  L.  846, 
AITg  (1875)  Ir.  Rep.  9  C.  L.  498,  the  substance 
of  which  is  noted  in  IV.  supra.) 

a  PoHtion  of  emplapeeB  vested  yyith  power  to 
suspend  general  rules  by  special  directions. 

IX  is  clear  that  the  master  cannot  be  bound  by 
the  act  of  an  employee  who  undertakes  to  sus- 
pend a  rule,  unless  such  employee  is  a  vice  prin- 
cipal in  respect  to  the  work  which  the  rule  was 
designed  to  regulate.  For  an  examination  of 
the  general  principles  upon  which  the  dividing 
line  between  a  mere  servant  and  a  vice  princi- 
pal Is  traced,  reference  must  be  had  to  treatises 
and  to  former  notes  in  this  series.  The  scope 
of  the  present  note  does  not  require  anything 
more  than  a  citation  of  the  decisions  which 
deal  with  the  temporary  abrogation  of  rules  by 
■pecial  directions  emanating  from  some  supe- 
rior officer.  Far  the  larger  part  of  the  deci- 
sions upon  this  point  deal  with  the  right  of  an 
employee  of  a  railroad  company  to  recover  for 
Injuries  resulting  from  the  negligence  of  a  fel- 
low employee  who,  having  been  intrusted  with 
the  function  of  seeing  that  the  trains  are  safe- 
ly operated  has  thought  fit  to  meet  a  special 
emergency  by  directing  some  of  them  to  run  at 
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times  different  from  those  prescribed  by  the 
regular  schedule.  By  most  of  the  courts  in 
which  this  question  has  been  discussed  it  has 
been  treated  with  reference  to  the  consideration 
that,  as  a  variation  from  a  general  timetable  la 
but  a  special  timetable,  the  same  duty  rests  up- 
on the  company  In  regard  to  bringing  the  lat- 
ter as  the  former  to  the  notice  of  the  servants 
affected  by  it,  and  any  employee  whom  he  de- 
putes to  act  in  his  stead  is  his  agent  pro  hoc 
vice.  Slater  v.  Jewett  (1881)  85  N.  Y.  61,  29 
Am.  Rep.  627. 

Agreeably  to  this  theory,  it  has  been  held  in 
Chicago,  B.  ft  Q.  R.  Co.  v.  McLallen  (1876)  84 
111.  109,  that,  as  between  the  conductor  and  the 
company,  the  assistant  superintendent  to  whose 
order  the  trains  are  all  subject  is  the  represen- 
tative of  the  company,  and  that,  as  his  orders 
to  the  conductor  of  a  train  are  essentially  the 
orders  of  the  company,  it  must  answer  for  his 
neglect  to  issue  a  necessary  order.  Compare 
Pittsburgh,  C.  ft  St.  L.  R.  Go.  v. .  Henderson 
(1882)  87  Ohio  St.  549. 

Bo,  the  effect  of  certain  rules  as  to  running 
trains  by  special  orders,  by  one  of  which  it  is 
provided  that  all  orders  shall  be  given  by  a 
superintendent,  or  by  a  despatcher  under  the 
direction  of  a  superintendent,  and  by  another 
that  superintendents  are  supreme  In  their  own 
divisions,  and  responsible  only  to  the  manage- 
ment for  such  orders  as  they  may  give,  is  to 
delegate  to  the  train  despatcher  the  whole 
power  of  the  corporation  In  respect  to  moving 
the  trains  safely,  and  therefore  to  make  him 
the  representative  of  the  company  In  that  re- 
gard. Darrlgan  v.  New  Tork  ft  N.  B.  R.  Co. 
(1884)  62  Conn.  286,  52  Am.  Rep.  690.«  The 
court  said:  "It  Is  the  duty  of  a  railroad  cor- 
poration to  prepare  a  time-table  and  adjust  the 
running  of  its  trains  so  as  to  avoid  collisions. 
It  must  also  devise  some  suitable  and  safe  meth- 
od by  which  to  run  special  and  Irregular  trains, 
and  regular  trains  when  off  their  regular  time. 
That  cannot  be  done  by  general  rules.  Emer- 
gencies will  arise  which  no  system  of  rules  can 
anticipate  and  provide  for.  In  which  the  com- 
pany must  act,  and  act  promptly  and  efficient- 
ly. In  this  case  the  scheme  devised  was  to  have 
these  trains  controlled  by  one  who  knew  the  po- 
sition and  movement  of  every  train  on  the  road 
liable  to  be  affected  by  them, — a  train  despatch- 
er acting  in  the  name  and  by  the  authority  of 
the  superintendent.  Is  there  not  a  wide  and 
manifest  difference  between  the  duty  of  such  an 
agent  and  the  duty  of  a  locomotive  engineer  T' 
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ference  of  trial  courts  has  arisen,  will  recon- 
•cile  those  cases,  as  resting  on  a  ground  sub- 
stantially the  same  in  all.  This  question 
was  very  carefully  considered  in  Farrell  v. 
Waterbury  Horse  R.  Co,  60  Conn.  239.  The 
opinion  of  Judge  Torrance  in  that  case 
touches  cum  aou  the  root  of  the  difficulty; 
and  has  been  our  main  ^uide  in  subsequent 
•decisions.  The  underlying  principle  was 
there  considered  with  special  reference  to 
contributory  negligence,  where  the  ^  ascer- 
tained fact  could  not  be  stated  in  tlie  find- 
ing, and  so  the  inference  of  the  trial  court 
<!ould  not  be  reviewed,  and  remained,  for  all 
practical  purposes,  a  conclusion  of  fact. 
In  this  case  we  consider  the  same  principle 
with  special  reference  to  the  question  of  le- 
^al  liability  where  the  adjudicated  facts  can 
be,  and  arc,  fully  set  forth.  And  the  task 
of  testing  the  principle  is  now  of  a  somewhat 
different  nature,  and  easier  than  it  was  then, 
by  reason  of  further  changes  in  procedure. 


and  our  decisions  upon  the  effect  of  such 
changes  in  enlarging  the  facilities  for  the 
full  exercise  of  our  jurisdiction  in  correct- 
ing the  erroneous  inferences  of  a  trial  court. 
We  allude  to  some  matters  suggested  by 
the  record  merely  to  avoid  any  implication 
from  a  failure  to  mention  them.  It  is 
claimed  that  one  or  two  of  the  facts  stated 
as  found  frcmi  the  evidence  are  in  reality 
nothing  but  deductions  from  the  rules,  or 
from  other  facts  found,  and  as  such  errone- 
ous. The  facts  referred  to  have  too  slight 
a  relation  to  the  controlling  questioin  to  call 
for  particular  comment.  As  a  whole,  the 
finding  is  exceptionally  full  and  clear,  and 
furnishes  proper  facility  for  its  correction 
in  the  matters  complained  of,  were  such  cor- 
rection necessary.  It  is  claimed  that  the 
court  erred  in  its  conclusion  that  the  injury 
resulted  from  the  combined  negligence  of  the 
brakemun.  Hall,  and  the  d^endant.  The 
Massachiisetts  case  of  Hayes  v.  Western  R. 


Darrigan  v.  New  York  &  N.  E.  R.  Co.  (1884)  62 
Conn.  285,  52  Am.  Rep.  590. 

A  leading  case  to  the  same  effect  is  Lewis  v. 
Selfert  (1887)  116  Pa.  628,  where  the  rationale 
of  the  situation  Is  explained  very  clearly  in  the 
following  passage:     **It  Is  very  plain   that   it 
was  the  duty  of  the  defendant  company,  as  be- 
tween said  company  and  Its  employees,  to  pro- 
vide a  reasonably  good  and  safe  road,  and  rea- 
sonably safe  and  good  cars,   locomotives,   and 
machinery  for  operating  Its  road.     It  is  equally 
clear  that  it  was  its  duty  to  frame  and  promul- 
gate such  rules  and  schedules  for  the  moving  of 
its  trains  as  would  afford  reasonable  safety  to 
the   operatives   who   were   engaged   in    moving 
them.     This  Is  a  direct,  positive  duty  which  the 
company  owed  to  Its  employees,  and  for  the  fail- 
ure to  perform  which  it  would  be  responsible  to 
any  person  injured  as  a  consequence  thereof, 
whether  such  person  be  a  passenger  or  an  em- 
ployee.    It  would  be  a  monstrous  doctrine  to 
hold  that  a  railroad  company  could  frame  such 
schedules  as  would  Inevitably,  or  even  proba- 
bly, result  in  collisions  and  loss  of  life.     This 
is  a  personal,  positive  duty,  and,  while  a  corpo- 
ration Is  compelled  to  act  through  agents,  yet 
the  agents.  In  performing  duties  of  this  charac- 
ter, stand  in  the  place  of  and  represent  the  prin- 
cipal.    In   other   words,   they   are   vice   princi- 
pals.    If  it  be  the  duty  to  provide  schedules  for 
the  moving  of  its  trains  which  shall  be  reasona- 
bly  safe,    it   follows   logically   that   when   the 
schedules  are  departed  from,  when  trains  are 
sent  out  without  a  schedule,  such  orders  should 
be  issued  by  the  company  as  will  afford  reasona- 
ble protection  to  the  employees  engaged  in  the 
running  of  such  trains.     I  am  not  speaking  now 
of  collisions  caused  by  a  disobedience  of  orders 
on  the  part  of  conductors  and  engineers,  but  of 
collisions  or  other  accidents  the  result  of  obey- 
ing such  orders.     At  the  time  of  the  collision 
referred  to,  Wellington  Bertolette  was  the  gen- 
eral despatcher  of  the  defendant  company,  and 
from  his  office  In  Philadelphia  had  the  general 
power  and  authority  of  moving  the  trains.     In 
this  he  was  not  Interfered  with  by  the  company 
or  anyone  else.     For  the  purpose  of  sending  out 
the  trains,  he  wielded  all  the  power  of  the  com- 
pany.    He  could  send  a  train  out  on  schedule 
time  or  he  could  hold  it  back.     He  could  change 
the  schedule  time  or  make  new  schedules  as  the 
exigency  of  the  case  required.     He  could  send 
a  train  out   without   scliedule,   and   direct   its 
movements    from     his    office   in  .  Philadelphia. 
When  he  issued  an  order  the  train  was  bound  to  ' 
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move  as  he  directed.  The  engineer  and  conduc- 
tor had  but  one  duty,  and  that  was  obedience.** 
The  same  view  has  been  adopted  in  New  York, 
where  a  railroad  company  has  been  held  liable 
for  the  negligence  of  a  train  despatcher,  the  rea- 
soning of  the  court  being  as  follows :  "In  this 
case  the  evidence  would  seem  to  be  quite  conclo- 
sive  that  the  defendant  had  fully  discharged  the 
duty  which  it  owed  its  employees  in  the  way  of 
establishing  and  promulgating  appropriate  and 
sufficient  rules  and  regulations  for  the  govern- 
ment and  operation  of  the  various  trains  upon 
its  road  and  Its  furnishing  general  timetables 
pertaining  thereto.  Whether  the  train  des- 
patcher violated  one  or  all  of  such  rules  is  not 
material  In  the  view  we  take  of  the  case,  be- 
cause the  defendant  had  not  performed  its  whole 
duty  in  promulgating  rules,  nor  Is  a  defense 
made  out  when  it  is  shown  that,  If  the  train 
despatcher  had  obeyed  the  rules,  the  accident 
would  not  have  occurred.  If  the  defendant  owed 
a  duty  as  master  to  give  correct  orders  to  these 
trains,  or  at  least  to  take  due  and  reasonable 
care  to  give  them,  the  failure  to  perform  that 
duty  is  the  failure  of  the  master  in  his  charac- 
ter as  such,  although  he  Intrusted  the  perform- 
ance of  the  duty  to  the  train  despatcher.  These 
trains  were  being  run  without  regard  to  their 
ordinary  timetables ;  they  were  several  honrs 
late,  proceeding  in  opposite  directions,  and  each 
was  approaching  the  other  in  entire  Ignorance 
of  the  other's  whereabouts.  Both  were  neces- 
sarily dependent  upon  the  special  orders  they 
received  from  Homellsville.  As  was  said  In 
Slater  v.  Jewett  (1881)  85  N.  T.  62,  29  Am. 
Rep.  627.  the  master  had  the  right  to  vary  from 
the  regular  time  schedules  laid  down  for  these 
trains.  It  was  part  of  the  details  incident  to 
the  operation  of  the  road,  bnt  when  a  variation, 
or,  in  other  words,  when  a  special  timetable  is 
made  out  for  two  trains  by  which  they  are  to 
run,  it  Is  the  duty  of  the  master,  not  alone  to 
take  reasonable  care  that  the  alteration  shall 
be  made  known  to  the  parties  interested,  but  al- 
so to  take  reasonable  care  that  the  variation  or- 
dered, and  by  which  the  trains  are  mn,  shall 
not  necessarily  or  probably  lead  to  disaster 
when  obediently  carried  out.  Reasonable  care 
In  originating  and  formulating  the  order  is  nec- 
essary, and  is  the  duty  of  the  master.  When 
the  train  despatcher  originates  and  promulgates 
such  orders  as  were  given  in  this  case,  he  Is 
acting  as  the  master,  or,  as  it  is  said,  his  alter 
600,  and  the  master  Is  liable  for  the  negligence 
of  the  agent  he  has  employed  to  do  his,  the 
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Corp,  3  Cash.  270,  apparently  supports  this 
claim.  As  ve  hold  that  the  court  erred  in 
finding  the  defendant  negligent  otherwise 
than  by  reason  of  the  fault  oi  its  brakeman, 
the  question  is  not  material,  and  we  do  not 
pass  upon  it.  The  court  finds  that  ''the  em- 
ployees of  the  defendant  occasionally  violat- 
ed this  rule  [the  one  whose  violation  by  the 
brakeman  caused  the  collision],  and  the  con- 
ductor in  charge  of  1411  knew  this."  If 
there  were  other  facts  in  connection  with 
this  clearly  showing  that  the  rule  was  not 
enforced  through  the  neglect  of  the  defend- 
4uit.  a  different  question  would  arise  in  respect 
to  its  liability.  The  duty  imposed  by  law 
upon  the  defendant  is  not  fulfilled  by  merely 
adopting  adequate  rules.  The  law  imposes 
upon  it  a  duty  in  respect  to  the  enforcement 
•of  rules  necessary  for  the  protection  of  the 
pbblic.  This  question  was  considered  in 
Gen-ish  v.  Neto  Haven  Ice  Co.  63  Conn.  9,  16, 
and  is  discussed  in  Kansas  City,  Ft.  B.  d  M. 


R.  Co.  V.  Hammond,  58  Ark.  324,  332.  It 
is  not  raised  in  this  case.  The  judgment 
under  review  is  controlled  by  the  conclusion 
that  the  collision  in  which  Nolan  was  killed 
was  caused  by  the  legal  negligence  of  the 
brakeman.  Hall,  in  conducting  the  business 
of  the  defendant,  and  that  the  defendant  es- 
capes liability  solely  on  the  ground  that  No- 
lan, the  victim  of  the  wrong,  as  well  as  Hall, 
through  whom  the  injury  was  done,  was  its 
employee.  The  rule  which  produces  such  a 
result  is  too  firmly  established  as  law  by  a 
multitude  of  decisions  to  be  now  reversed  or 
seriously  modified  by  any  exercise  of  the 
power  vested  in  courts. 

There  is  error.  The  judgment  of  the  su- 
perior court  is  set  aside,  and  the  case  is  re- 
manded for  assesement  of  nominal  damages. 

The  other  Judges  concur. 

NoTJB. — ^The  rale  of  coemployee  is  one  deduced 
by  a  process  of  analogy  from  decisions  rendered 


master's,  particular  work."  Hankins  ▼.  New 
York.  L.  E.  ft  W.  R.  Co.  (1894)  142  N.  Y.  416, 
25  L.  R.  A.  396. 

A  train  despatcher  In  devising  a  temporary 
timetable  which,  in  a  sudden  emergency,  Is  to 
take  the  place  of  the  regular  timetable,  and  in 
issuing  telegraphic  order  for  the  operation  of 
the  trains  under  the  new  schedule,  acts  as  a 
▼ice  principal,  but  a  telegraphic  operator  who 
merely  transmits  to  the  trainman  the  directions 
lie  receives  from  the  train  despatcher  as  to  the 
movements  of  the  trains  is  a  fellow  servant  of 
the  engineer.  Baltimore  &  O.  R.  Co.  ▼.  Camp 
(18&5)  31  U.  S.  App.  213,  65  Fed.  Rep.  952.  13 

The  doctrine  of  these  cases  has  also  been  ap- 
plied in  Phillips  V.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1885)  64  Wis.  475;  Hunn  v.  Michigan  C.  R. 
Co.  (1889)  78  Mich.  61,  87  L.  R.  A.  700:  Little 
Rock  ft  M.  R.  Co.  ▼.  Barry  (1893)  58  Ark.  198, 
25  L.  R.  A.  386 ;  Madden  v.  Chesapeake  ft  O.  R. 
Co.  11886)  28  W.  Va.  610,  67  Am.  Rep.  695; 
Smith  V.  Wabash,  St.  L.  ft  P.  R.  Co.  (1887) 
92  Mo.  359 ;  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v. 
-Clark  (1893)  16  U.  S.  App.  17,  67  Fed.  Rep.  125, 
*€  C.  C.  A.  281  (superintendent  and  train  des- 
patcher) :  Galveston,  H.  ft  S.  A.  R.  Co.  v.  Arispe 
(1803)  5  Tex.  Civ.  App.  611 ;  Washburn  v. 
Nashville  ft  C.  R.  Co.  (1859)  8  Head,  638,  76 
Am.  Dec.  784 :  McChesney  v.  Panama  R.  Co. 
11892)  49  N.  Y.  S.  R.  148;  Lasky  v.  Canadian 
P.  R.  Co.  (1891)  83  Me.  461  (where  stress  was 
laid  on  the  fact  that  the  train  despatcher  habit- 
ually Issued  orders  for  the  running  of  the  trains, 
in  the  absence  of  the  superintendent,  with  the 
"knowledge  and  acquiescence  of  the  company's 
controlling  officers)  ;  Clilcago,  B.  ft  Q.  R.  Co.  v. 
Yotuig  (1887)  26  111.  App.  115  (train  despatcher 
not  in  the  same  line  of  employment  as  the  train- 
men) ;  McKune  v.  California  Southern  R.  Co. 
(1885)  GO  Cal.  302 ;  Oregon  Short  Line  ft  U.  N.. 
R.  Co.  V.  Frost  (1896)  44  U.  S.  App.  606,  74 
Fed.  Rep.  965,  21  C.  C.  A.  186. 

Robertson  v.  Terre  Haute  ft  I.  R.  Co.  (1881) 
78  Ind.  77,  has  sibmetlmes  been  cited  as  an  au- 
thority for  the  doctrine  that  the  train  despatch- 
er is  a  fellow  servant  of  the  trainmen,  but  the 
ootcion  thus  expressed  has  been  recently  repu- 
diated quite  emphatically  by  the  supreme  court 
of  Indiana  Itself,  Louisville.  N.  A.  ft  C.  R.  Co. 
V.  Heck  (1808,  Ind.)  50  N.  R.  988.  which  holds 
that  a  train  dcspatcher's  disregard  of  a  rule 
prescribing  that  an  extra  train  despatched  after 
a  work  train  has  already  gone  out  on  the  road 
shall  be  notified  to  protect  itself  against  such 
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work  train  is  such  negligence  as  will  render  the 
company  liable  for  injuries  caused  by  a  collision 
l>etween  the  two  trains. 

Hogan  V.  Missouri,  K.  ft  T.  R.  Co.  (1895)  88 
Tex.  679.  is  a  ruling  to  the  same  specific  effect 
as  to  the  relation  between  trainmen  and  tele- 
graphic operato**s,  but  the  precise  gsoonds  of  the 
decision  are  not  stated. 

The  same  general  principle  has  also  been  ap- 
plied  to  a  different  set  of  facts  in  Moore  v. 
Wabash,  St.  L.  ft  P.  R.  Co.  (1885)  85  Mo.  588, 
where  it  was  held  that  the  servant  of  a  railway 
company  may  rely  on  the  vice  principal's  prom- 
ise to  protect  him  while  at  work  on  a  side  track, 
notwithstanding  the  existence  of  a  rule  of  the 
company  requiring  servants  to  protect  them- 
selves by  putting  out  flags  while  engaged  in  such 
work. 

The  decisions  in  which  superintendents  and 
train  despatchers  have  been  held  to  be  mere  co- 
servants  of  trainmen,  are  either  rulings  by 
courts  in  which  the  general  doctrine  of  common 
employment  was  relied  on  and  the  effect  of  the 
distinction  between  the  master's  assignable  or 
nonassignable  duties  was  not  adverted  to  or 
discussed  (Robertson  v.  Terre  Haute  ft  I.  R. 
Co.  (1881)  78  Ind.  77  [overruled,  as  noticed 
supra]  :  Millsaps  v.  Louisville,  N.  O.  ft  T.  R.  R. 
Co.  (1891)  69  Miss.  423;  Wonder  v.  Baltimore 
ft  O.  R.  Co.  (1870)  82  Md.  411,  8  Am.  Rep. 
143)  ;  or  are  cases  in  which  the  negligence  al- 
leged had  no  relation  to  the  operation  of  trains 
(Norfolk  ft  W.  R.  Co.  v.  Hoover  (1894)  79  Md. 
253,  25  L.  R.  A.  710)  :  or  are  cases  which  turned 
upon  some  special  grounds,  as  that  the  plain- 
tiff did  not  offer  evidence  tending  to  show  that 
no  coservlce  existed.  Blessing  v.  St.  Louis,  K. 
C.  ft  N.  R.  Co.  (1883^  77  Mo.  410.  (Smith  v. 
Wabash,  St.  L.  ft  P.  R.  Co.  (1887)  92  Mo.  359, 
expresses  the  view  actually  adopted  in  Mis- 
souri.) 

The  conflict  between  the  courts,  therefore.  Is 
much  less  Important  than  if  it  were  the  result 
of  a  deliberate  choice  of  antagonistic  doctrines. 
But  in  any  case  the  weight  of  authority  is  over- 
whelmingly In  favor  of  the  doctrine  that  a  train 
despatcher  Is  a  vice  principal. 

ny  some  rules  it  is  expressly  stated  that  they 
may  be  suspended  by  the  special  order  of  some 
specified  agent  of  the  employers.  See  Pittsburgh, 
C.  ft  St.  L.  R.  Co.  V.  Henderson  (1882)  37  Ohio 
St.  549,  where  the  rule  under  discussion,  whlcJi 
regulated  the  movements  of  freight  trains,  pro- 
vided for  its  suspension  by  the  company's  super- 
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under  a  state  of  society  very  different  from  that 
of  to-day,  and  the  crystallization  of  snch  analo- 
gies into  a  binding  rule  is  of  comparatively 
modem  origin.  It  first  appeared  in  England  In 
Prieatley  v.  Fowler,  3  Mees.  ft  W.  1,  and  in  1850 
was  applied  to  the  employees  of  railroad  com- 
panies in  Hutchinson  v.  York,  N.  d  B.  R.  Co.  5 
Exch.  843.  In  1S41  it  was  formulated  In  South 
Carolina  (Murray  v.  South  Carolina  R.  Co.  1 
McMull.  L.  885,  36  Am.  Dec.  268),  and  in  1842 
In  Massachusetts,  in  the  leading  case  of  Panoell 
▼.  Boaton  d  W.  R.  Corp,  4  Met.  49,  38  Am.  Dec. 
889.  The  very  able  opinion  of  Chief  Justice 
Shaw  in  the  last  case  has  largely  dominated  the 
law  on  the  subject  during  the  past  fifty  years, 
and  contains  the  most  plausible  statement  that 
can  be  given  of  the  grounds  supporting  the  pub- 
lic policy  which  compels  a  workman  entering 
the  service  of  a  master  to  assume  the  whole  risk 
of  any  Injury  that  may  be  done  him  by  the  mas- 
ter through  the  misconduct  of  a  fellow  servant. 
The  vigorous  language  of  this  statement,  how- 
ever appropriate  It  may  have  been  at  that  time, 
has  a  touch  of  grim  irony  when  read  in  the  light 


of  existing  conditions  in  the  employment  of 
labor.  In  England  in  1880  the  rule  was- 
changed  by  the  employers'  liability  act,  and  is 
now  practically  abolished,  as  to  large  classes  or 
workmen,  by  the  workmen's  compensation  act, 
passed  during  the  present  year.  The  rule  has 
beenr  dealt  with  by  legislation  in  several  of  our 
sister  states.  It  was  first  formally  recognised: 
In  this  state  In  Burke  v.  Vomoioh  d  W.  R.  Co. 
34  Conn.  474,  479,  with  a  strong  protest  against 
the  sufilciency  of  the  grounds  for  a  principle 
deemed  too  firmly  settled  In  other  Jurisdictions 
to  be  differently  treated  here.  In  Darrigan  v. 
New  York  d  y.  E.  R.  Co.  52  Conn.  285,  52  Am. 
Rep.  590,  the  application  of  the  rule  was  some- 
what modified,  and  possibly  cases  may  arise- 
where  the  legitimate  exercise  of  the  duty  of  the 
court  in  applying  established  principles  to  novel 
conditions  may  involve  some  limitations  of  its 
apparent  reach.  But  the  evil  is  too  deep-seated 
to  be  remedied  by  Judicial  action.  It  needs  radi- 
cal treatment  through  wise  legislation. 

W.  H. 


intendent  and  for  the  precautions  to  be  observed 
during  such  suspension. 

llie  right  to  rely  implicitly  upon  the  proprie- 
ty of  a  special  order  from  a  train  despatcher 
cannot  be  extended  to  cases  in  which  the  circum- 
stances are  such  that  a  prudent  man  would  feel 
bound  to  seek  some  further  Information  as  to 
the  reason  why  the  regular  routine  of  the  busi- 
ness has  been  in  this  instance  departed  from. 
In  Westcott  v.  New  York  ft  N.  B.  R.  Co.  (1891) 
153  Mass.  460,  the  conductor  of  a  train  was 
held  to  be  negligent  in  starting  a  train,  when 
he  knew  that,  under  the  rules,  he  had  no  right 
to  do  so  until  the  arrival  of  a  certain  train, 
without  inquiring  of  the  despatcher  on  that  sec- 
tion of  the  road  whether  he  had  received  any 
special  information  which  would  make  it  safe 
to  leave  the  station. 

The  court  said  that,  even  supposing  that  It 
was  ordinarily  his  duty  to  obey  the  orders  of 
the  despatcher,  even  if  they  were  in  violation 
of  the  rules  of  the  road,  this  particular  order 
was  so  obviously  wrong,  and  was  likely  to  in- 
volve such  dreadful  consequences,  that  it  was 
manifestly  negligent  to  act  upon  It  without  in- 
quiring the  reason  for  it. 

But,  where  a  rule  requires  trainmen  to  run 
in  strict  accordance  with  their  written  orders, 
the  mere  verbal  statement  of  a  telegraph  operat- 
or that  tltere  Is  a  worktraln  on  the  track  over 
which  an  extra  freight  is  about  to  be  run  will 
not  supersede  an  unqualified  direction  of  the 
train  despatcher  worded  in  such  terms  that  the 
enginer  of  the  freight  train  is  Justified  in  run- 
ning on  the  assumption  that  the  track  is  clear. 
The  company,  therefore,  cannot  absolve  itself 
from  the  charge  of  having  failed  to  notify  the 
crew  of  the  freight  train  as  to  the  presence  of 
the  work  train  on  the  track  by  the  plea  that 
the  employees  in  control  of  the  former  train 
were  the  parties  whose  negligence  was  responsi- 
ble for  a  subsequent  collision  between  the  two 
trains, — especially  when  there  is  another  rule 
of  fesuch  a  tenor  that  those  employees  were  Jus- 
tified In  supposing  that  an  order  had  previous- 
ly been  sent  to  the  freight  train  to  report  at 
some  designated  place  for  Instructions.  Louis- 
ville, N.  A.  ft  C.  R.  Co.  T.  Heck  (1808,  Ind.)  50 
N.  E.  088. 

The  accepted  doctrine  In  the  majority  of  the 
American  courts  is  that  the  mere  possession  of 
that  authority  to  manage  a  train,  with  which 
conductors  and  (sometimes)  engineers  are  in- 
vested, does  not  imply  the  possession  of  author- 
ity to  make  or  unmake  rules  for  the  control  of 
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employees.     Overby  v.  Chesapeake  ft  O.  R.  Co. 
(1803)  87  W.  Va.  524. 

In  Richmond  ft  D.  R.  Co.  v.  FInley  (1894)  25' 
U.  S.  App.  16,  63  Fed.  Rep.  228,  12  C.  C.   A. 
505,  an  Instruction  Implying  that  an  engineer  in 
temporary  control  of  a  train,  in  the  absence  of 
a  temporary  conductor,  had  power  to  waive  s 
rule  forbidding  couplings  to  be  made  without 
coupling  sticks,  was  held  erroneous,  the  court 
saying :  "There  is  too  great  a  tendency  to  clothe 
subordinate  employees  with  the  power  and  duty 
of  vice  principals,  and  then  to  conclude  that 
they  represent  the  master  in  every  respect,  and 
as  fully  as  If  he  were  present.     ...     Be  this 
as  it  may,  whatever  may  be  the  authority  of  a 
person,  himself  an  employee  on  a  train,  over 
other  coemployees  on  the  same  train,  he  and 
they  are  bound  to  respect  and  obey  the  general 
rules  and  regulations  of  their  common  master, 
whose  orders  press  equally  upon  each  of  them, 
coming  with  the  highest  sanction,  and  each  of 
them   must   know   that    the   other   cannot    re- 
scind them.     The  learned  Judge  has  invested  the 
substitute  of  a  substituted  conductor  with  al> 
the  powers  held  by  the^  highest  officer  of  the 
railroad  system.     If  this  engineer,  accidentaily 
and  temporarily  In  charge  of  a  train,  could  re- 
scind or  waive  or  suspend  a  fixed  rule  of  the  com- 
pany, a  rule  Impressed  in  the  most  formal  way 
upon  a  very  large  class  ot  employees, — the  class 
engaged,  or  likely  to  be  called  upon  to  engage, 
in  coupling  cars, — as  a  part  of  the  contract  and 
a  condition  precedent  to  their  employment,  he 
could  revoke  all  rules,  and  govern  himself  and 
control  his  train  at  his  own  will,  and  at  the 
risk  and  responsibility  of  his  employer.     Grant- 
ing that,  within  the  scope  of  his  agency,  he  rep- 
resents his  employer,  it  can  scarcely  be  sup- 
posed that  it  is  within  the  scope  of  the  agency 
of  an  engineer,  or  even  of  a  conductor,  to  re- 
scind the  standing  rules  of  the  company,  or  to 
cancel  a  contract  made  by  his  employer  with  one 
of  his  servants  antecedent  to  and  as  a  condi- 
tion for. his  employment.     When  the  plaintiff 
in  the  action  below  followed  the  suggestion  of 
the  engineer,  he  knew  the  risk  he  was  takings 
knew  that  he  had  contracted  not  to  take  it  un- 
der any  circumstances,  knew  that  the  engineer 
could  not  make  him  take  It,  and  he  assumed  the 
risk  himself.     He  was  injured  on  May  14,  1890. 
He  had  been  In  this  same  service  from  October 
12,  1889.     When  he  entered  It,  he  fully  under- 
stood that  the  rules  of  the  company  positively 
forbade  brakemen,  and  him  among  them,  from 
coupling  and   uncoupling  cars  except   with   a 
stick,  that  not  only  brakemen,  but  all  other  per- 
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1.  Teleffimpblo  lAfomatlom  Is  mot,  «• 
■latter  of  Im^r,  rea«ir«4  to  bo  ^xom 
to  tl&ose  in  obarso  of  trains  moTing  in 
the  lame  direction  on  a  alnsle-track  road  as 
to  the  respective  position  of  the  trains,  where 
the  rules  which  have  been  generally  adopted 
by  railroads  to  govern  such  cases  do  not  re- 
quire It,  but  place  the  duty  of  looking  out  for 
the  other  train  upon  the  train  crews,  and  the 
rules  are  not  shown  to  be  palpably  unreason- 
able or  Insufficient. 

S.  Rales  adopted  by  railroad  ooat- 
panies  to  govern  the  movement  of  trains  can- 


not be  regarded  as  unreasonable  or  Insuffi- 
cient in  the  absence  of  proof  that  they  are  so. 

8.  One  taking  servloe  vrltboat  objeo- 
tlon  or  protest  with  a  railroad  whose  rules 
to  his  knowledge  require  employees  on  trains 
out  on  the  road  to  look  out  for  other  trains 
moving  'in  the  same  direction  assumes  the 
risk  Incident  to  the  operation  of  trains  under 
such  rules. 

4i  Tbe  reasonableness  of  rales  adopted 
by  a  railroad  oompany  for  the  movement  of 
trains  is  a  question  of  law  for  the  court. 

S.  Failare  of  a  railroad  oompany  to 
notify  tbose  in  ebarse  of  two  trains 
■ftovin«  in  tbe  same  direction  of  the 
relative  position  of  the  trains  is  not  the  proxi- 
mate cause  of  a  collision  between  them  where 
the  crews  in  charge  of  them  took  no  precau- 
tions to  look  out  for  and  prevent  a  collision 
with  the  other  train  as  required  by  the  rules 
of  the  road. 

(January  81,  1808.) 


sons,  must  not  go  between  cars,  under  any  cir- 
cumstances, for  the  purpose  of  coupling,  un- 
coupling, or  for  adjusting  pins,  etc.,  when  an 
engine  Is  attached  to  such  cars  or  train.  In 
consideration  that  the  company  would  employ 
and  would  continue  to  employ  him,  he  bound 
blmself  to  obey  this  rule^  and  assumed  ail  results, 
not  only  of  disobedience,  but  also  of  the  Infrac- 
tion of  the  rule.  When,  therefore,  the  engineer  on 
the  engine  attached  to  the  train  suggested  to  him 
to  go  between  the  cars  to  couple,  he  knew  that  un- 
der no  circumstances,  even  an  order  from  a 
superior,  could  this  be  done  without  an  assump- 
tion of  risk  by  himself ;  and  he  knew,  also,  that 
he  had  waived  in  advance  any  liability  of  the 
company  for  this  Infraction  of  the  rule.  He 
had  dealt  with  his  master  Immediately,  and  had 
from  him  his  instructions  In  writing.  He  had 
no  right  to  permit  the  suggestion  of  a  subordi- 
nate to  Mverse  or  annul  his  master's  express  di- 
rection, a  direction  for  the  government  of  his 
conduct  under  all  circumstances." 

In  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Beesman 
(1694)  19  U.  S.  App.  696,  60  Fed.  Rep.  870,  9 
C.  C.  A.  20,  23  L.  B.  A.  768,  the  court  refused 
to  concur  with  the  doctrine  that,  **lf  the  plain- 
tiff [a  brakeman]  disobeyed  the  rules  of  the 
company,  and  such  disobedience  contributed  di- 
rectly to  the  injury,  he  may  nevertheless  recov- 
er, and  cannot  be  held  guilty  of  contributory 
negligence  providing  that  such  disobedience  was 
with  the  knowledge  and  consent  of  the  conduc- 
tor of  the  train,  or,  in  other  words,  that.  If  the 
conductor  failed  to  enforce  the  rules  of  the 
company,  the  employee  may  knowingly  disre- 
gard them,  and  yet  in  no  manner  be  barred  from 
recovering  for  Injuries  which  would  not  have 
resulted  but  for  such  disobedience.** 

In  Rassell  v.  Richmond  ft  D.  R.  Co.  (1S91)  47 
Fed.  Rep.  204,  the  court  declined  to  say  that 
the  disregard  of  their  duty  by  conductors  could 
render  obsolete  a  regulation  of  the  company, 
"nor  that  a  conductor  so  far  represents  the  com- 
pany as  to  be  authorized  to  rescind  rules  made 
bv  the  corporation  for  his  guidance,  and  for  that 
of  the  train  hands." 

It  will  be  observed  that  these  dedslcJns  vir- 
tually amount  to  a  declaration  that  the  status 
of  vice  principal  which  was  attributed  to  con- 
ductors In  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Ross, 
112  U.  S.  877,  28  L.  ed.  787,  Is  predicated  only 
of  the  acts  which  he  does  in  directing  his  sub- 
ordinates during  the  ordinary  routine  of  his 
usual  duties,  and  is  not  to  be  extended  so  as  to 
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make  him  for  all  purposes  the  alter  ego  of  the 
company  within  his  own  particular  sphere. 

The  fact  that  a  brakeman  in  uncoupling  can 
in  violation  of  a  rule  requiring  the  use  of  a 
coupling  stick  was  acting  under  the  order  of  the 
conductor,  who  had  "the  right  to  control  or  di- 
rect his  services,'*  wttliin  the  meaning  of  i  198, 
Miss.  Const.  1890,  will  not  enable  him  to  recov- 
er, since  he  was  under  no  obligation  to  obey  an 
order  to  violate  a  rule  binding  on  all  employees, 
including  the  conductor.  Richmond  ft  D.  R. 
Co.  V.  Rush  (1894)  71  Hiss.  987.  The 
court  accordingly  held  that  It  was  error 
either  to  Instruct  the  jury  that  the  company 
was  liable,  notwithstanding  the  existence  of  the 
rule.  If  the  conductor  knew  of  and  acquiesced  in 
plaintiff's  violation  thereof  and  occasioned  the 
Injury  by  negligently  signaling  the  train  to 
start,  since,  even  if  the  conductor  is  the  supe- 
rior officer  of  the  brakeman,  he  could  not  dis- 
pense with  any  general  rule,  or  to  Instruct  them 
that  the  company  was  liable  if  the  conductor 
ordered  plaintiff  to  go  between  the  cars  to  un- 
couple, having  first  taken  from  him  his  coupling 
stick,  and,  without  knowing  that  he  had  come 
out,  negligently  signaled  the  engineer  to  move, 
thus  causing  the  Injury. 

Sometimes,  however,  a  rule  conferring  a  spe- 
cial power  upon  a  conductor  may  reasonably  be 
construed  as  conferring  by  implication  a  power 
to  relax  another  rule  dealing  with  the  same  sub- 
ject-matter as  the  former.  Thus,  in  a  case 
where  the  defense  was  that  the  plaintiff  (a 
brakeman)  had  violated  a  rule  forbidding  him 
to  ride  on  an  engine,  it  appeared  that  a  rule 
Instructed  conductors  of  freight  trains  to  "re- 
quire all  of  their  brakemen  to  be  on  top  of  the 
train  .  .  .  while  descending  or  ascending 
grades."  The  evidence  showed  that  the  night 
was  Intensely  cold,  and  tended  to  prove  that 
the  conductor  had  directed  plaintiff  on  this  oc- 
casion to  ride  In  the  cab  of  the  engine.  It  was 
held  that,  under  the  rule,  the  conductor  had  au- 
thority to  direct  the  plaintiff  in  respect  to  his 
duties  in  being  on  top  of  the  train,  and  that 
plaintiff  could  not  be  charged  with  contributory 
negligence  for  riding  in  the  engine  descending  a 
grade,  If  he  did  so  in  obedience  to  directions  of 
the  conductor.  Hurlbut  v.  Wabash  R.  Co. 
(1805)  130  Mo.  657. 

The  promise  of  a  foreman  of  car  repairers  to 
protect  a  car  repairer  binds  the  company  al- 
though a  rule  provided  to  secure  the  safety  of 
such  an  employee  has  not  been  observed  but  dis- 
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ERROR  to  the  Circuit  (Dourt  of  the  United 
States  for  the  Eastern  District  of  Ar- 
kansas to  review  a  judgment  in  favor  of 
Slaintiff  in  an  action  brought  to  recover 
ainages  for  personal  injuries  alleged  to  have 
been  caused  oy  defendant's  negligence.  Re- 
versed, 
The  facts  are  stated  in  the  opinion. 
Before  Banbom  and  Thayer^  Circuit 
Judges,  and  Philips,  District  Judge. 

Messrs.  U.  M.  Hose,  W.  E.  Hemlnsway, 
and  G.  B.  Rose,  for  plaintiff  in  error: 

The.  sufficiency  of  rules  is  a  question  of  law 
for  the  court,  not  a  question  of  fact  for  the 
jury. 

Kansas  d  A.  Valley  R,  Oo.  v.  Dye,  36  U.  S. 
App.  23,  70  Fed.  Rep.  27,  16  C.  C.  A.  604; 


Vedder  v.  Fellotcs,  20  N.  Y.  126 ;  Illinois  C- 
R.  Co,  V.  Whiitemore,  43  111.  420,  12  Am. 
Dec.  138;  St,  Louis,  I.  M.  d  8,  R,  Co.  v.  Ad- 
cock,  52  Ark.  406;  Kansas  City^  Ft.  S.  d  M. 
R.  Oo.  V.  Hammond,  58  Ark.  334 ;  LouisviUe„ 
N.  d  G.  B.  R.  Co.  V.  Fleming,  14  Lea,  128 ; 
Tracy  v.  2Vett?  York  d  H.  R.  Oo.  9  Bosw.  396 ; 
Hoffbauer  v.  Davenport  d  N.  W.  R.  Co.  52 
Iowa,  342,  35  Am.  Rep.  278. 

The  mere  happening  of  a  collision  raises 
no  presumption  of  negligence  in  a  suit  by  a. 
servant  against  his  master. 

Smith  V.  MissouH  P.  R.  Co.  113  Mo.  70; 
Stexcart  v.  Ohio  River  R.  Co,  40  W.  Va.  188; 
MobiU  d  O.  R.  Co,  V.  Godfrey,  155  111.  78 ; 
Kansas  P.  R.  Co.  v.  Salmon,  11  Kan.  83; 
Short  V.  New  Orleans  d  N.  E.  R,  Co.  69  Miss. 


pensed  with.  Moore  v.  Wabash,  St.  L.  ft  P.  R. 
Co.  (1885)  85  Mo.  588.  The  court  said:  "It 
being  conceded,  as  It  mast  be,  that  the  company 
owed  a  duty  to  the  men  under  the  car  to  provide 
for  their  safety,  can  it  be  that  the  foreman  had 
no  authority  In  an  emergency  to  use  any  other 
means  than  those  adopted  by  the  company? 
That  the  red  flags,  and  nothing  but  the  red 
flags,  was  the  means  he  was  to  employ?  If  for 
any  reason  that  would  clearly.  In  a  given  case, 
have  been  insuflaclent  as  a  warning,  can  it  be 
possible  that  the  foreman  would  be  restricted 
to  the  use  of  the  red  flags  ?  Or  If.  In  such  case, 
he  had  had  the  red  flag  set  up,  and  one  of  the 
men  was  Injured,  In  consequence  of  Its  Insufll- 
ciency  to  give  the  warning,  that  the  company 
would  not  be  liable  to  the  injured  party?  Has 
It  discharged  its  duty  by  simply  adopting  a 
means  of  protection  ordinarily  sufficient,  when 
the  person  in  charge  of  the  work  knows  that,  in 
the  particular  case,  it  is  not  a  sufficient  warn- 
ing? If  the  foreman  has  authority  in  such  an 
emergency,  that  authority  results  from  his  gen- 
eral authority  to  perform  the  duty  of  the  com- 
pany, in  protecting  the  employees  under  his 
control  in  the  performance  of  a  dangerous  work 
for  the  company,  and  he  was  authorised  to  make 
the  promise  to  the  plaintiff  for  the  company, 
and  undertook  to  set  out  the  red  flags  In  his 
possession,  or  t*^  adopt  any  other  means  neces- 
sary to  secure  the  safety  of  the  men.  thereby 
absolving  them  from  the  duty  of  setting  out  the 
flag,  or  setting  the  watch. 
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XL  Duty  of  the  servant  in  regard  to  the  rules 
promulgated  by  his  employer. 

a.  Generally. 

As  to  the  effect  of  the  violation  of  a  mere 
custom  of  the  employees  themselves,  see  III. 
supra  (sub  /fnem). 

The  duty  of  the  servant  to  comply  with  the 
rules  which  the  master  has  published  for  his 
guidance  may  be  referred  to  the  broad  principle 
that  the  rules,  if  reasonable,  may  be  assumed  to 
indicate  the  methods  of  work  which  experience 
has  shown  to  be  calculated  to  furnish  the  best 
chance. of  safety,  under  the  circumstances,  both 
to  the  servant  himself  and  to  his  fellow  employ- 
ees, and  that  a  breach  of  those  rules  must,  by 
consequence,  charge  him  with  that  culpability 
which  the  law  Infers  from  the  doing  of  a  cer- 
tain act  in  an  unnecessarily  dangerous  manner. 

Such  seems  to  be  the  conception  underlying 
statements  like  these :  Where  a  servant  wil- 
fully encounters  dangers  which  have  been  point- 
ed out  to  him,  and  does  not  avail  himself  of  the 
rules  and  regulations  which  the  master  has  pro- 
vided to  avoid  and  avert  such  danger,  the  mas- 
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ter  is  not  responsible  for  an  injury  occasioned, 
thereby.  Davis  v.  Nuttallsburg  Coal  ft  C.  Co. 
(1S90)  84  W.  Va.  500. 

"It  would  be  most  unreasonable  and  unjust, 
after  imposing  upon  the  master  the  duty  of  pro* 
mulgatlng  a  rule  for  securing  the  safety  of  his 
servant,  to  permit  the  servant  to  recover  from 
the  master  damages  for  injuries  which  the- 
observance  of  the  rule  would  have  prevented. 
As  the  master  is  bound  at  his  peril  to  make  the 
rules,  the  servant  should  be  equally  bound  at 
his  peril  to  obey  them.  In  such  case  the  dis- 
aster is  brought  upon  the  servant  by  his  own 
voluntary  act,  and  he,  and  not  the  master  who 
has  discharged  his  duty,  should  bear  the  con- 
sequences. So  It  has  been  uniformly  ruled.*' 
Francis  v.  Kansas  City,  St.  J.  ft  C.  B.  R.  Co. 

(1802)  110  Mo.  387. 

"If  the  employee  knowingly  and  intentionally 
disobeys  a  reasonable  rule  or  regulation  estab- 
lished for  his  safety,  unless  he  does  so  under 
the  Influence  of  fear  produced  by  the  appearance 
of  sudden  danger,  and  the  act  of  disobedience  la- 
the proximate  cause  of  the  injury  complained 
of,  he  cannot  recover."  Gulf,  W.  T.  ft  P.  B. 
Co.  V.  Ryan  (1888)  60  Tex.  665. 

Or  the  duty  may  be  rested  upon  the  more 
special  ground  that  an  agreement  on  his  part 
to  obey  the  rules  may  be  implied  from  his  ac- 
ceptance or  continuance  of  the  employment  with 
a  knowledge  of  their  provisions.  See  Pennsyl- 
vania Co.  V.  Whltcomb  (1887)   111  Ind.  ^12. 

Compare  that  class  of  cases  which  hold  a 
servant  to  be  guilty  of  contributory  negligence, 
if  he  disobeys  a  verbal  command  of  his  supe- 
riors. O'Brien  v.  Staples  Coal  Co.  (1896)  165 
Mass.  485 ;  Lendberg  v.  Brotherton  Iron  Min. 
Co.  (1893)  07  Mich.  443 :  *Lyon  v.  Detroit,  L.  ft 
L.  M.  R.  Co.  (1875)  31  MIcb.  429. 

In  Lowe  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 

(1803)  89  Iowa,  420,  it  was  assumed  in  the 
argument  that  the  servant,  "by  receiving  a  copy 
of  the  rules  and  entering  the  company's  serv- 
ice •.  .  became  bound  by  contract  and 
under  obligation  to  obey  the  rules.** 

Compare  also  the  language  used  in  Richmond 
ft  D.  R.  Co.  V.  Rush  (1804)  71  Miss.  987.  to 
the  effect  that  "for  injury  sustained  throngb  Its 
violation  an  employee  who  knew  the  rule  and 
contracted  with  reference  to  It  cannot  recover.** 

It  will  often  happen  that  the  servant's  failure 
to  follow  the  course  prescribed  by  the  rule  may 
Imply  the  doing  of  an  act  which  may  reason- 
ably be  4ield  negligent  Independently  of  the  rule 
itself,  in  this  case  the  master  may  still  make  a 
successful  defense,  even  if  he  cannot  prove  that 
the  servant  knew  of  the  rule.  But  his  position 
will  then  be  less  advantageous,  for  If  the  role 
is  left  out  of  account,  the  question  of  the  serv- 
ant's contributory  negligence  most  osoally  be  left 
to  the  jury,  while  disobedience  to  a  knows  role 
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848;  East  Tennessee,  V.  d  O.  R.  Oo.  v.  Malay, 
77  6a.  2^7 ;  Campbell  v.  Pennsylvania  R,  Co, 
(Pa.)  24  Am.  &  Eng.  R.  Cas.  427;  Kincaid 
▼.  Oregon  /8Aori  Line  R,  Co,  22  Or.  35 ;  Johnr 
son  ▼.  Chesapeake  d  O.  R.  Co.  36  W.  Va.  73 ; 
Murray  y.  Denver  d  R.  Q,  R.  Co.  11  Colo. 
124. 

Where  refi^ulations  for  the  running  of 
trains  out  of  time,  proper  and  suitable  with 
a  view  to  the  safety  of  employees,  are  pre- 
scribed, obedience  to  these  regulations  by 
those  having  charge  of  a  train  is  a  matter  of 
executive  detail;  and  for  a  disobedience  of 
them,  which  causes  injury  to  a  ooemployee, 
the  master  is  not  liable. 

Slater  v.  Jewett,  85  N.  T.  62,  29  Am.  Rep. 
627 ;  International  d  G.  N,  R.  Co.  v.  Hall,  78 


Tex.  657 ;  Rose  v.  Boston  d  A.  R.  Co.  58  N» 
Y.  217;  Wright  v.  New  York  C.  R.  Co.  25  N. 
Y.  562 ;  Corcoran  v.  Delatoare,  L.  d  W.  R.  Co. 
126  N.  Y.  673. 

The  court  in  instructing  that  in  sending 
out  special  or  extra  trains  due  and  sufficient 
notice  of  the  movements  and  whereabouts  of 
all  other  trains  and  locomotives  which  are- 
liable  to  be  met  or  overtaken  by  the  special, 
or  extra,  should  be  given  to  the  officers  or 
servants  in  charge  of  such  trains,  not  only 
invaded  the  province  of  the  jury,  but  disre-' 
garded  the  evidence. 

Illinois  C.  R.  Co.  v.  tJeer,  26  111.  App.  360; 
Relyea  v.  Kansas  City,  Ft.  S.  d  G.  R.  Co.  112 
Mo.  86,  18  L.  R.  A.  817 ;  Kansas  City,  Ft.  8. 
d  M.   R.    Co.  V.   Hammond,   58  Ark.    324; 


conceded  to  be  reasonable  and  expressed  In  defi- 
nite terms  must  necessarily  be  negligence  as  a 
matter  of  law.  Georgia  P.  B.  Co.  v.  Propst 
(1887)  83  Ala.  518:  Gleason  v.  Detroit,  G.  H. 
*  M.  R.  Co.  (1896)  43  U.  8.  App.  89,  78  Fed. 
Rep.  647,  19  C.  C.  A.  636. 

Proof  having  been  given  of  the  serrant's 
knowledge  of  the  rule  and  of  its  violation  by 
blm,  the  only  question  left  open  and  to  be  sub- 
mitted to  the  jury  Is  whether  or  not  such  neg- 
ligence was  the  proximate  cause  of  the  In^ry, 
or  concurred  with  the  negligence  of  the  master 
In  producing  the  injury.  Lake  Brie  ft  W.  R. 
Co.  V.  Craig  (1897)  47  U.  S.  App.  647.  80  Fed. 
Rep.  488,  25  C.  C.  A.  585,  disapproving  instruc- 
tion which  proceeded  on  the  theory  that  the 
contract  to  observe  the  rule  did  not  make  the 
case  different  from  what  it  would  be  if  treated 
as  controlled  by  general  principles  unaffected 
by  contract. 

Where  a  rule  peremptorily  requires  that  brake- 
men  before  making  a  coupling  shall  know  that 
their  signals  are  understood  and  obeyed  by  the 
engineer,  a  brakeman  who  is  injured  by  a  sud- 
den and  unexpected  Increase  in  the  speed  of  the 
engine  cannot  excuse  his  violation  of  the  rule 
on  the  ground  that,  at  the  time  he  prepared  to 
make  the  coupling,  the  speed  was  not  such  as  to 
oidanger  a  person  who  used  ordinary  care. 
Deeds  v.  Chicago,  R.  I.  ft  P.  R.  Co.  (1887)  74 
Iowa,  154. 

It  is  not  necessary  that  a  plea  setting  up  the 
defense  that  a  servant  caused  his  Injury  by  dis- 
obeying a  rule  should  aver  that  he  "negligently" 
violated  the  rule.  Ix>ulsvllle  ft  N.  R  Co.  v. 
Mothershed  (1895)  110  Ala  148. 

It  Is  error  to  leave  the  question  of  the  plaln- 
tilTs  negligence  to  the  jury,  when  the  undis- 
puted evidence  shows  that  he  was  in  the  'cab  of 
an  engine,  contrary  to  instructions  which  had 
been  given  him.  Conners  v.  Burlington,  C.  R. 
ft  N.  R.  Co.  (1888)  74  Iowa,  383. 

Yet  In  Louisville  ft  N.  R.  Co.  v.  Foley  (1893) 
94  Ky.  220,  it  was  said  arguendo,  that  a  written 
agreement  by  which  the  plaintiff  stipulated  that 
he  would  observe  a  rule  requiring  him  to  use 
a  coupling  stick  was  not  binding  on  him,  unless 
each  an  Implement  was  In  fact  Indispensable,  or 
at  least  clearly  necessary  for  security  of  brake- 
men  against  the  danger  Incident  to  coupling 
cars,  since  the  defendant  had  otherwise  no  right 
to  require  the  plaintiff  to  use  the  stick,  or  to 
make  habitual  use  of  It  a  condition  of  his  right 
to  maintain  an  action  for  personal  Injury  re- 
ceived while  he  was  engaged  In  coupling  cars. 

This  principle  Is,  however,  subject  to  a  neces- 
sary modification  In  cases  where  the  rule  alleged 
to  be  violated  Is  couched  In  terms  which  necessi- 
tate testing  the  quality  of  the  plalntlff^s  acts 
by  the  standard  of  the  general  law  of  negligence. 

Whether  certain  conduct  on  the  part  of  a 
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servant  Is  negligence  as  being  a  violation  of 
rules  is  a  question  of  fact  where  the  rules  relied 
upon  do  not  command  the  doing  or  not  doing 
of  a  particular  act  or  acts,  but  simply  Impose 
upon  him  In  general  terms  duties  calling  for 
the  exercise  of  judgment,  skill,  and  diligence. 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Parker  (1890)  131 
111.  557,  Affirming  33  111.  App.  405. 

Where  a  rule  simply  forbids  the  coupling  of 
cam  while  they  are  moving  at  a  dangerous  rate, 
it  Is  for  the  jury  to  say  whether  the  rule  waa 
violated  under  the  circumstances  In  evidence. 
Denver,  T.  ft  Ft.  W.  R.  Co.  v.  Smock  (1897)  23 
Colo.  456. 

In  Horan  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
(1893)  80  Iowa,  328,  the  court  expressed  a 
doubt  whether,  In  view  of  the  ordinary  practice 
of  coupling  by  hand,  a  rule  requiring  coupling 
sticks  to  be  used  ought  to  be  held  obligatory. 

In  Texas  the  necessity  for  taking  the  opinion 
of  the  jury  would  seem  to  be  the  same  whether 
the  duty  exists  apart  from  the  rule  or  not.  A 
trial  court  Is  In  that  state  forbidden  to  charge 
the  jury,  In  the  absence  of  a  statutory  declara- 
tion, that  any  particular  act  or  omission  consti- 
tutes negligence,  and  this  principle.  It  has  been 
held,  justifies  a  refusal  to  give  an  Instruction 
which.  In  effect.  Includes  the  proposition  that  it 
Is  negligence  per  $e  to  run  a  train  at  a  greater 
speed  than  that  permitted  by  the  rules  of  the 
company.  Fort  Worth  ft  D.  C.  R.  Co.  v.  Thomp- 
son (1893)  2  Tex.  Civ.  App.  170. 

ftut  even  In  Texas  It  was  held  that  a  verdict 
for  the  pl|ilntlff  should  be  set  aside  where  evi- 
dence not  contradicted  except  by  witnesses  who> 
contradicted  themselves,  shows  that  the  Injury 
was  caused  by  the  plalntlff*s  violation  of  a  rule. 
Southern  P.  Co.  v.  Ryan  (1895,  Tex.  Civ.  App.) 
29  8.  W.  527. 

Where  a  rule  Is  reasonable  and  susceptible  of 
two  constructions,  a  servant  who  In  good  faith 
attaches  a  certain  meaning  to  It,  and  receives 
an  Injury  In  consequence,  Is  not  precluded  from 
recovery  as  a  matter  of  law.  Texas  ft  P.  R.  Co. 
V.  Lelghty  (1896)  88  Tex.  604. 

On  the  other  hand,  a  railroad  company  Is  not 
liable  for  the  death  of  an  engineer  In  a  collision 
occasioned  by  the  misconstruction  and  conse** 
quent  disobedience,  by  himself  and  the  train 
conductor,  of  orders  given,  which,  taken  In  con- 
nection with  the  general  rules  well  known  to 
both,  were  plain,  and  not  misleading.  Harris 
V.  Norfolk  ft  W.  R.  Co.  (1892)  16  Va  L.  J.  149. 

(Cases  In  which  the  question  whether  the 
servant's  right  of  action  Is  barred  depends  up- 
on the  meaning  of  a  rule  received,  are  noted  In 
VII.  supra.) 

The  breach  of  a  rule,  like  other  kinds  of  con- 
tributory negligence,  will  preclude  a  minor  from 
maintaining  an  action,  where  he  may  be  pre- 
sumed to  have  the  capacity  for  comprehending' 
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Shepard  v.  Boston  d  If.  JB.  Co.  158  Mass. 
174;  Enright  y.  Toledo,  A.  A.  d  N.  M.  R,  Co, 
«3  Mich.  409. 

The  mere  fact  that  a  servant  is  careless  in 
the  particular  case  raises  no  presumption 
that  ne  is  incompetent. 

Hathaway  v.  Illinois  O.  R.  Co,  92  Iowa, 
■337 ;  Qravelle  v.  Minneapolis  ^  St,  L.  JB.  Co, 
10  Fed.  Rep.  711;  Davis  v.  Detroit  d  M.  R. 
€o.  20  Mich.  105,  4  Am.  Rep.  364. 

The  mere  fact  that  he  had  never  served  as 
-<x>nductor  before  does  not  establish  his  in- 
competency. If  it  did,  the  company  would 
be  me  absolute  guarantor  of  the  safety  of 
•everyone  the  first  time  any  man  was  set  to 
discharge  the  duties  of  a  new  position. 


East  Tennessee,  7.  d  G.  R.  Co,  y.  McKen^ 
ey  (Tenn.)  1  S.  W.  500;  Chdf,  0.  d  8.  P.  JR.- 
Co.  V.  Compton,  76  Tex.  667 ;  Hayes  ▼.  West- 
ern R,  Corp,  3  Gush.  270;  Baltimore  d  O.  R. 
Co.  V.  Bough,  149  U.  S.  368,  37  L.  ed.  772 ; 
CampbeU  y.  Wing,  5  Tez.  Civ.  App.  431; 
Louisville  d  N.  R,  Co.  y.  Coniff,  90  Ky.  560 ; 
Teofas  d  P.  R.  Co,  v.  Wiesmer  (Tez.)  2  S. 
W.  667 ;  Ohio  d  M.  R.  Co,  v.  Dunn,  138  Ind« 
18;  Brown  y.  SoutJ^em  P.  R.  Co.  7  Utah, 
288 ;  BrasfU  y.  Western  N.  C.  R.  Co.  93  N.  C. 
313;  Relyea  y.  Kansas  City,  Pt.  8.  d  O.  R. 
Co.  112  Mo.  86,  18  L.  R.  A.  817. 

The  n^li^ence  charged  asaingt  the  defend- 
ant is  that  it  did  not  embody  in  its  train  or- 
der an  admonition  to  look  out  for  No.  5,  and 


the  danger  resaltlng  from  his  disobedience.  B. 
S.  Hlggins  Carpet  Co.  v.  O'Keefe  (1897)  61  U. 
8.  App.  74,  79  Fed.  Bep.  900,  25  C.  C.  A.  220, 
where  a  boy  of  fifteen  was  denied  a  remedy  for 
an  injury  received  in  consequence  of  his  dis- 
obedience of  a  rule  forbidding  the  cleaning  of 
machinery  while  it  was  in  motion. 

The  fact  that  a  fellow  employee  who  had  the 
right  to  control  the  plaintiff  observed,  prior  to 
the  time  when  the  act  which  caused  the  injury 
was  done,  that  the  plaintiff  was  not  provided 
with  the  necessary  appliances  for  doing  that  act 
in  the  manner  prescribed  by  a  rule,  and  never- 
theless suffered  him  to  proceed  without  those 
appliances,  is  no  excuse  for  a  violation  of  that 
rule.  Port  Royal  &  W.  C.  R.  Co.  v.  Davis 
<1894)  95  Oa.  292,  where  a  conductor  failed  to 
stop  a  brakeman  who,  to  his  knowledge,  was  at- 
tempting to  couple  cars  without  a  stick. 

Where  a  complaint  alleges  that  a  railroad 
company  was  guilty  of  a  breach  of  duty  in  fail- 
ing to  provide  cars  that  could  be  coupled  by 
hand,  an  answer  that  the  contract  between  the 
employee  and  the  company  was  embraced  in  a 
rule  that  the  company  would  not  assume  any 
liability  on  account  of  Injuries  received  in  coup- 
ling by  hand  presents  at  least  a  prima  facie  de- 
fense which  demands  a  replication  from  the 
plaintiff.  Pennsylvania  Co.  v.  Whltcomb 
(1887)  111  Ind.  212. 

It  Is  not  necessary  to  plead  rules  of  the  com- 
pany or  any  usage  as  to  the  manner  of  the  per- 
formance of  duty  in  order  to  authorize  their  in- 
troduction in  evidence.  These  rules  and  usages 
are  mere  evidence  bearing  upon  the  question  of 
negligence  of  the  defendant  or  its  employees, 
and  the  care  and  diligence  of  the  plaintiff. 
Henry  v.  Sioux  City  ft  P.  R.  Co.  (1886)  66 
Iowa,  52 ;  Alcorn  v.  Chicago  ft  A.  R.  Co.  (1891, 
Mo.)  16  S.  W.  229. 

In  Texas  ft  N.  O.  R.  Co.  v.  Tatman  (1895) 
10  Tex.  Civ.  App.  484,  tl^e  admission  of  certain 
rules  was  objected  to  by  appellant  on  the  ground 
that  they  had  no  application  to  such  work  as 
was  being  done  at  the  time  deceased  was  killed. 
Most  of  them  from  their  own  terms  appeared  to 
have  no  such  application ;  and  all  of  the  wit- 
nesses testified  that  none  of  them  had  reference 
to  the  work  in  which  the  injury  was  received. 
The  court  said :  '*The  purpose  in  thus  introduc- 
ing the  rulies  may  have  been :  First,  to  show  the 
absence,  as  alleged,  of  any  provision  such  as 
ought  to  have  been  made  to  guard  against  such 
casualties  as  that  in  which  deceased  lost  his 
life ;  or,  second,  to  show  that  one  or  more  of  the 
rules  did  apply,  and  had  been  violated  by  the 
servants  of  appellant,  and  that  they  were  thus 
guilty  of  negligence ;  or,  third,  to  develop  that, 
if  none  of  the  rules  applied  specifically  to  the 
situation  existing  when  Tatman  was  killed, 
still  provision  was  made  for  others,  wherein 
the  risk  was  similar,  which,  by  proper  care  and 
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foresight,  ought  to  have  been  made  to  apply  to 
such  states  of  fact  as  that  in  question.  If  none 
of  the  rules  made  such  provision  against  the 
risk  imposed  upon  Tatman  as  the  company,  la 
the  exercise  of  ordinary  care,  should  have  made» 
tho  omission  could  be  made  to  appear  by  pro- 
duction of  the  rules,  though  the  more  direct  and 
simpler  mode  of  showing  the  abscmee  of  a  rule 
is  usually  found  in  the  testimony  of  those  ac- 
quainted with  the  subject  On  the  other  hand, 
if,  when  the  rules  were  in  evidence  any  of  them 
appeared  to  relate  to  such  a  situation  as  that  un- 
der investigation.  It  was  competent  for  either 
party  to  show  that  in  fact  it  did  not  so  apply, 
or  that  it  was  adequate  or  inadequate  for  the 
purpose.  And  If,  by  any  of  the  rules,  safe- 
guards were  provided  against  the  dangers  aris- 
ing from  conditions  similar  to  those  existing 
when  Tatman  was  killed,  which  could  have  been 
extended  so  as  to  apply  to  the  letter,  this  was 
a  fact  for  the  Jury  to  consider  In  determining 
what  could  and  what  should  have  been  done  by 
the  company  to  protect  its  employees,  when  oi- 
gaged  as  Tatman  was  when  killed.  We  think, 
therefore,  it  was  proper  to  Inquire  into  all  of 
the  rules  which  bore  upon  the  issues,  as  sug- 
gested, but  in  the  trial  below  many  of  them  were 
dwelt  upon  which  seem  to  us  to  throw  no  ilj^t 
upon  the  questions  under  investigation.*' 

In  other  words,  a  servant  is  not  debarred 
from  recovering  by  the  fact  that,  at  the  time 
his  Injury  was  received,  he  was  acting  in  Intui- 
tional violation  of  the  master's  rules,  unless  the 
injury  was  due,  In  whole  or  In  part,  to  such 
violation.  Ford  v.  Fltchburg  R.  Co.  (7S72) 
110  Mass.  240,  14  Am.  Rep.  598. 

b.  Violation  of  rule  "By  plaintiff  not  a  bar  to  re- 
covery unless  sT^Oion  to  be  proximate  cause  of 
injury. 

The  general  principle  that  contributory  negll- 
genoe  is  not  available  as  a  defense  unless  It  is 
shown  to  have  been  an  efficient  cause  of  the 
plaintiff's  injury  has  frequently  been  applied  In 
esses  where  the  servant  Is  alleged  to  have  vio- 
lated a  rule. 

On  this  ground  it  has  been  held  that  the  viola- 
tion by  an  employee  of  a  rule  of  the  employer 
forbidding  employees  to  change  their  clothes  be- 
fore quitting  time  did  not,  under  the  circum- 
stances, prevent  a  recovery  for  his  death  caused 
by  the  bursting  of  a  grindstone  turning  at  an 
excessive  rate  of  speed.  Helfenstein  v.  Medart 
(1896)  186  Mo.  695,  Affirmed  In  Banc  In  87  8. 
W.  829,  Affirmed  on  Rehearing  in  S8  8.  W.  294. 

An  instruction  which  predicates  contributory 
negligence  upon  the  existence  of  a  certain  rule 
prohibiting  a  particular  course  of  action  Is  of 
course  properly  refused  where  none  of  the  de- 
fendant's rules  can  be  construed  In  such  a  sense 
as  to  cover  the  circumstances  In  evidence. 

In  Western  ft  A.  R.  Co.  v.  Bussey  (1894)  96 
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that  when  it  found  that  No.  5  had  not 
reached  Forrest  City,  it  should  have  stopped 
the  extra  at  Edmondson,  and  either  held  it 
there  or  given  it  farther  admonitions. 

Granting  that  to  he  true,  the  accident 
would  not  have  happened  had  the  engineer  of 
the  extra  not  run  recklessly  through  the  cut, 
and  had  No.  5  not  failed  to  send  back  a  flag- 
man. The  causal  connection  was  broken  by 
the  action  of  responsible  agents,  and  their 
acts  alone  must  be  regarded  bb  the  proximate 
•cause. 

Washington  v.  Baltimore  d  O.  jB.  Co.  17 
W.  Va.  190;  Wharton,  Neg.  §§  134  et  aeq.; 
Shearm.  ft  Redf.  Neg.  §  26;  Chicago,  8i.  F. 
If.  d  O.  R.  Co.  y.  EUiott,  12  U.  S.  App.  381, 


55  Fed.  Rep.  949,  20  L.  R.  A.  582,  5  C.  0.  A. 
347 ;  St,  Louis  d  8,  F.  R.  Co.  v.  Bennett,  82 
U.  S.  App.  621,  69  Fed.  Rep.  525,  16  C.  C.  A. 
300;  Milwaukee  d  Bt.  F.  R,  Co.  v.  KeUogg, 
94  U.  S.  475,  24  L.  ed.  259 ;  Louisiana  Mut. 
Ins.  Co.  V.  Ttoeed,  7  Wall.  52,  19  L.  ed.  67; 
New  York  C.  d  Bt.  L.  R.  Co.  v.  Ferriguey, 
138  Ind.  414;  Relgea  ▼.  Kansas  City,  Ft.  B. 
d  G.  R,  Co.  112  Mo.  86.  18  L.  R.  A.  817; 
Harvey  v.  New  York  C.  d  H.  R.  R.  Co.  32  N. 
T.  S.  R.  817;  Whittaker  v.  Delaware  d  JET. 
Canal  Co.  49  Hun,  400;  Mars  v.  Delaware  d 
H.  Canal  Co.  54  Hun,  625;  Oould  v.  Chicago, 
B.  d  Q.  R.  Co.  66  Iowa,  590;  Bt.  Louis,  I.  M. 
d  B.  R.  Co.  ▼.  Commercial  Union  Ins.  Co,  139 
U.  S.  237,  35  L.  ed.  158 ;  Hofnagle  v.  New 


Oa.  684,  complaint  was  made  that  the  court 
erred  In  refusing  to  charge  the  jury,  at  the  re- 
<IQe8t  of  the  defendant's  ooansel,  as  follows : 
"'If  yon  believe  from  the  evidence  that  .  .  . 
the  engineer  In  charge  of  the  train  violated  a 
mle  of  the  defendant  which  was  in  force  and 
effect  at  the  time  of  the  accident,  of  which 

.  .  .  [he]  had  knowledge,  which  provided 
that,  while  passing  switches,  the  speed  of  the 
train  should  be  slackened,  and  this  collision 
was  occasioned  in  whole,  or  at  least  in  large 
part,  from  his  not  observing  this  mle,  and  that 
from  such  collision  Bossey  received  injuries 
from  which  he  subsequently  died,  the  plalntiflCs 
cannot  recover,  although  the  defendant  may 
have  been  negligent  in  not  having  the  switches 
properly  set."  But  the  court  said :  "This  re- 
•quest  was  properly  refused,  we  think,  for  the 
reason  that  there  was  no  evidence  in  the  record 
to  Justify  the  instruction  therein  contained. 
The  only  rule  of  the  company  in  which  we  find 
the  expression  'slacken  the  speed'  employed  at 
all  Is  rule  35,  which  was  introduced  in  evidence, 
and  which  provides  that  'all  trains  will  run  with 
great  care  after  rains,  and  slacken  their  speed 
when  the  track  is  in  bad  order,  while  passing 
switches,  and  when  crossing  long  bridges  and 
trestle  work,  and,  when  practicable,  shut  off 
eteam.*  There  was  no  evidence  submitted,  so 
far  as  we  have  been  able  to  gather  from  the  rec- 
ord, that  there  had  been  recent  rains,  or  that 
the  track  of  the  railroad  company  was  In  bad 
order.  Indeed,  the  contrary  of  the  latter  condi- 
tion seems  to  be  established  by  the  evidence  in 
the  case.'* 

A  negligent  disregard  of  rules  by  the  supe- 
rior servant  who  was  In  immediate  control  of 
the  plaintiff  cannot  be  Imputed  to  him,  but  he 
will  be  debarred  from  recovery  If  he  voluntarily 
Joins  his  superior  in  breaking  the  rule.  Thus  a 
section  man  who,  without  hesitation  or  objec- 
tion, gets  on  a  hand-car  after  a  remark  of  the 
foreman  which  does  not  amount  to  a  command, 
hut  Is  a  mere  suggestion,  put  interrogatively  to 
ascertain  if  the  men  are  willing  to  take  the  car 
without  taking  the  precautions  prescribed  by 
the  rules  to  guard  them  against  the  regular 
trains,  becomes  a  participator  in  the  breach  of 
such  rules,  and  cannot  recover  for  injuries 
caused  by  a  collision  with  a  special  train  which 
would  have  been  avoided  If  the  rules  had  been 
observed.  McGrath  v.  New  York  ft  N.  B.  R. 
Co.  (1886)  15  R.  I.  95. 

So,  also,  where  a  rule  of  the  company  pro- 
hibits generally  the  use  of  Intoxicating  liquors 
by  Its  officers  and  employees,  the  use  thereof 
by  an  employee  who  sues  for  personal  Injuries 
will  not  defeat  a  recovery,  unless  such  use  con- 
tributed In  some  appreciable  degree  to  producing 
the  Injury  sustained.  That  the  violation  of 
such  rule  might  have  done  so,  if  it  did  not 
In  fact  so  contribute,  will  not  defeat  a  recovery. 
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Western  ft  A.  R.  Co.  v.  Bussey  (1894)  96  Oa. 
684. 

So,  also,  breach  of  a  rule  requiring  employees 
to  use  a  safety  coupler  will  not  prevent  recOT- 
ery  by  one  who,  while  about  to  couple  cars,  It 
struck  by  a  car  owing  to  defects  in  the  engine 
which  prevent  the  engineer  from  controlling  Its 
movements  properly,  and  Is  thereby  caused  to 
throw  his  hand  between  the  deadwoods.  Wsr 
bash  ft  W.  R.  Co.  v.  Morgan  (1892)  182  Ind. 
480. 

Tbe  violation  of  a  rule  requiring  employees 
to  examine  the  coupling  apparatus  before  mak- 
ing a  coupling  is  not  the  proximate  cause  of  an 
Injury  received  by  a  brakeman  through  being 
struck  In  the  eye  by  a  sliver  of  iron  which  the 
shock  of  the  collision  between  the  drawheads 
detached  from  one  of  them,  where  the  uncontra- 
dicted evidence  shows  that  Immediately  before 
the  accident  he  had  In  fact  ascertained  that  the 
coupling  could  not  be  made,  and  had  desisted 
from  the  attempt  to  make  it.  Denver,  T.  ft  Ft. 
W.  R.  Co.  V.  Smock  (1897)  28  Colo.  466. 

In  Brown  v.  Louisville  ft  N.  R.  Co.  (1895) 
111  Ala.  275,  the  court  used  the  following  lan- 
guage: "Notice  Is  not  In  such  cases  the 
equivalent  of  knowledge.  A  brakeman  would 
have  notice  of  a  rule  forbidding  him  to  uncouple 
moving  cars  if  he  had  information  that  his  em- 
ployer had  adopted  and  promulgated  a  set  of 
rules  for  the  conduct  of  employees.  This  would 
put  him  on  Inquiry  which,  if  pursued,  would 
lead  to  a  knowledge  of  the  particular  rule.  Still, 
until  the  inquiry  has  been  made  and  the  knowl- 
edge gained,  his  conduct  as  to  care  or  negligence 
cannot  be  measured  by  the  rule, — a  factor  which 
did  not  operate  upon  him  In  the  act  done.  He 
might  be  negligent  In  not  pursuing  the  Inquiry, 
but  such  negligence  would  be  only  a  remote 
cause  of  the  Injury  suffered  by  doing  the  act  in 
a  manner  forbidden  by  the  unknown  rule.^  But 
this  argument  seems  to  be  wholly  irreconcilable 
with  the  general  principle  that  constructive  is 
legally  equivalent  to  actual  knowledge:  (And 
see  XI.  e,  infra.) 

Upon  general  principles  it  Is  of  course  evident 
that  the  question  of  proximity  of  cause  must,  in 
cases  of  this  type,  be  determined  by  considering 
whether  the  event  which  produced  the  Injury 
was  one  of  those  which  might  reasonably  have 
been  expected  to  result  from  the  servant's  dis- 
obedlence  to  the  rule. 

The  violation  of  a  rule  requiring  car  repairers 
to  put  out  a  signal  flag  when  they  are  at  work 
Is  not  the  proximate  cause  of  an  Injury  re- 
ceived through  tbe  cars  being  struck  by  an  en- 
gine which  would  have  been  brought  to  a  stand- 
still before  reaching  the  car,  if  the  lever  had 
been  in  good  order.  Texas  ft  N.  O.  R.  Co.  v. 
Wynne  (1893,  Tex.  Civ.  App.)  22  8.  W.  1064. 

A  brakeman  Is  not  guilty  of  negligence  In 
coupling  cars  without  using  a  stick,  although 
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York  a,  d  H.  R,  R.  Co.  55  N.  T.  608;  Loui8- 
villed  N,  R.  Oo,  v.  KeUey,  89  Ala.  287; 
SeaX^  V.  (hilf,  O.  d  B.  F.  R,  Oo.  65  Tex.  274, 
57  Am.  Eep.  602;  Williams  y.  Woodioard 
Iron  Co.  106  Ala.  254. 

In  order  to  warrant  a  finding  that  negli- 
gence, or  an  act  not  amounting  to  wanton 
wrong,  is  the  proximate  cause  of  an  injury 
it  must  appear  that  the  injury  was  the  nat- 
ural and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  attend- 
ing circumstances. 

Milwaukee  d  Bt.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  476,  24  L.  ed.  259 ;  Bcheffer  v.  Wash- 
ington City,  V.  M.  d  G.  8.  R.  Co.  105  U.  S. 


252,  26L.ed.l071;  Chicago,8t.  P.  M.dO.R. 
Co.  Y.  Elliott,  12  U.  S.  App.  381,  65  Fed. 
Rep.  949,  20  L.  R.  A.  582,  5  G.  C.  A.  347; 
Finalyaon  v.  Utica  Min.  d  Mill.  Co.  32  U.  S. 
App.  143,  67  Fed.  Rep.  512,  14  C.  C.  A.  492; 
Bt.  Louis  d  B.  F.  R.  Co.  v.  Bennett,  32  U.  S. 
App.  621,  69  Fed.  Rep.  625,  16  C.  C.  A.  300. 

All  the  employees  on  each  train  were  the 
fellow  servants  of  plaintifT. 

Northern  P.  R.  Co.  v.  Peterson,  162  U.  8. 
346,  40  L.  ed.  994;  Central  R.  Co.  v.  Keegan, 
160  U.  S.  259,  40  L.  ed.  418;  Balch  y.  Haas, 
36  U.  S.  App.  693,  73  Fed.  Rep.  974,  20  C. 
C.  A.  151. 

The  disposition  in  his  fellow  servants  to 
become  careless  is  one  of  the  risks  which  a 


the  rales  of  the  railroad  company  require  it, 
when  the  cars  and  coupling  are  in  such  a  posi- 
tion and  condition  that  the  stick  would  be  use- 
less. Berrlgan  v.  New  York,  L.  B.  ft  W.  B.  Co. 
(1891)  87  N.  Y.  S.  R.  414,  Reversed  in  (1892) 
181  N.  Y.  582,  but  not  as  to  this  point. 

An  engineer's  violation  of  a  rule  fixing  a  maxi- 
mum for  the  speed  of  trains  will  prevent  recov- 
ery for  an  Injury  caused  by  a  collision  at  a  place 
which  he  would  not  have  reached  if  that  maxi- 
mum had  not  been  exceeded.  Sutherland  v. 
Troy  &  B.  B.  Co.  (1891)  125  Y.  N.  787,  on  sec- 
ond appeal  in  supreme  court  (1898)  74  Hun, 
162. 

Failure  of  an  engineer  to  take  a  position  on 
the  inside  of  a  curve  on  approaching  it,  as  re- 
quired by  a  rule  of  the  company,  will  not,  as  a 
matter  of  law,  prevent  a  recovery  for  his  injuries 
received  in  a  collision  with  another  train.  Park 
V.  New  York  C.  ft  H.  R.  R.  Co.  (1895)  86  Hun, 
184. 

It  is  for  the  jury  to  say  whether  there  is  a 
causal  connection  between  the  breach  of  a  rule 
which  required  that  employees  who  entered  the 
blow-pit  of  a  pulpmill  for  the  purpose  of  wash- 
ing the  nulp  should  shovel  the  pulp  off  the  plank 
walk  on  which  they  stood  while  doing  the  wash- 
ing, and  an  injury  which  one  of  such  employees 
received  through  being  forced  off  the  walk  into 
the  pulp  by  a  jet  of  steam  from  the  blow  pipe 
which  would  have  been  cut  off  by  the  time  he 
came  opposite  the  pipe  if  he  had  proceeded  In 
the  first  place  to  shovel  off  the  pulp.  Fickett  v. 
Lisbon  Falls  Fibre  Co.  (1898)  91  Me.  268. 

A  brakeman  who,  without  protesting  against 
or  reporting  the  infraction  of  a  known  rale  re- 
quiring east-bound  trains  to  enter  a  certain  sid- 
ing from  the  west  end,  alights  for  the  purpose 
of  opening  the  eastern  switch,  at  a  distance 
from  it  much  greater  than  that  at  which  he 
would,  in  the  ordinary  course  of  things  have 
alighted,  if  the  train  had  been  stopped  before 
reaching  the  western  switch,  cannot  recover 
for  injuries  received  from  falling  into  an  open 
culvert  at  the  place  where  he  steps  off  the  car. 
West  V.  Southera  P.  Co.  (1898)  56  U.  S.  App. 
828.  85  Fed.  Rep.  398,  29  C.  C.  A.  219. 

In  Lake  Erie  ft  W.  R.  Co.  v.  Craig  (1896)  87 
U.  S.  App.  654,  73  Fed.  Rep.  642,  19  C.  C.  A. 
681,  where  a  brakeman  who  had,  in  violation  of 
a  rule,  attempted  to  couple  cars  while  in  mo- 
tion, caught  his  foot  in  an  unblocked  frog,  and 
was  run  over,  the  court  said  that  the  question 
presented  was,  whether  the  Intervention  of  the 
unblocked  frog  was,  as  distinguished  from  the 
original  negligence  of  Craig  in  going  between 
the  moving  cars,  so  new  and  Independent  a 
cause  of  the  injury,  that  it  was  the  sole  prox- 
imate cause,  and  proceeded  thus:  "Much  reli- 
ance was  placed  by  the  defendant  in  error  on 
the  case  of  Smithwick  v.  Hall  ft  U.  Co.  (1890) 
69  Conn.  261,  12  L.  R.  A.  279.  In  that  case  a 
43  L.  R.  A. 


workman  had  been  warned  not  to  go  to  the  end 
of  an  unfenced  platform,  because  of  the  danger 
of  slipping  on  the  ice  which  was  there,  and  of 
falling  off  to  the  ground  below.  He  went  there, 
nevertheless,  and  while  there  the  wall  of  an 
adjacent  building  fell  on  him  and  he  was  In- 
jured. The  supreme  court  of  errors  of  Connecti- 
cut held  that  his  negligence  in  not  heeding  the 
warning  was  not  contributory  to  the  injury 
which  happened  to  him.  The  case  is  easily  dis- 
tinguished from  the  one  at  bar.  There  the  In- 
jury which  happened  proceeded  from  a  mani- 
festly different  cause  from  that  which  he  [the 
plaintiff]  had  been  warned  against,  and,  while 
he  might  have  assumed  the  risk  from  the  one. 
he  did  not  assume  the  risk  from  the  other.  Here, 
if  the  jury  were  to  find  that  the  accident,  as 
it  happened,  by  the  catching  of  the  foot  in  tne 
frog,  was  entirely  different  in  its  character  from 
that  which  the  plaintiff  might  have  expected  by 
falling  over  any  obstruction,  or  by  slipping,  they 
would  be  at  liberty  to  do  so,  and  to  find  that  his 
negligence  in  going  between  too  rapidly  moving 
cars  was  not  a  proximate  cause  of  the  accident. 
All  that  we  hold  Is  that  the  Jury  might  reason- 
ably have  found,  from  the  evidence  in  this  case, 
that  danger  from  the  frog  was  not  substantlallj 
different  from  the  dangers  which  he  had  reason 
to  anticipate,  and  therefore,  that  his  negligence 
did  contribute  to  the  accident,  as  a  proximate 
cause.  Hence  the  question  of  proximate  cause 
should  have  been  submitted  to  the  jury." 

In  Gleason  v.  Detroit,  O.  H.  ft  M.  R.  Oo. 
(1896)  43  U.  8.  App.  89,  73  Fed.  Rep.  647,  1» 
C.  C.  A.  636,  where  a  rule  similar  to  that  dis- 
cussed in  the  case  Isst  cited  had  been  violated, 
it  was  contended  on  behalf  of  the  plaintiff  that* 
even  if  the  course  which  plaintiff  took  was  neg- 
ligence, it  was  not  the  proximate  cause  of  the 
accident,  because  he  did  not  know  of  the  pres- 
ence of  the  grade  stake  over  which  he  stumbled. 
But  the  court  said :  "The  obstruction  offered 
by  the  grade  stake  was  not  different  from  that 
which  was  offered  by  the  cross  ties  and  the 
cross  raila  It  was  exactly  of  the  same  charac- 
ter and  it  was  of  the  class  of  dangers  which  the 
plaintiff  had  every  reason  to  anticipate  In  going 
in  between  the  rails  and  in  front  of  the  moving 
car  under  the  circumstancea  It  seems  to  us 
clear,  as  a  matter  of  law,  therefore,  that  his 
negligence  was  the  proximate  cause  of  his  in- 
Jury." 

In  Louisville  ft  N.  R.  Co.  v.  Ward  (1894)  18 
U.  S.  App.  688,  61  Fed.  Rep.  927,  10  C.  C.  A. 
166,  the  rules  of  the  company  required  that 
coupling  sticks  be  furnished  to  employees 
of  certain  classes,  and  the  coupling  of  cars 
by  hand  was  strictly  forbidden.  The  defend- 
ant in  error  admitted  his  knowledge  of  the  rules 
in  this  respect,  and  testified  that  he  had  been 
supplied  with  a  coupling  stick,  that  he  did  not 
use  it,  and  that  when  he  was  hurt  he  was  at- 
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man  assumes  in  going  into  the  service  of  a 
railroad  company. 

Kennelty  v.  Baltimore  d  0.  R.  Co.  166  Pa. 
60;  Cincinnati,  /.  8t,  L.  d  C.  R.  Co,  v.  Dar- 
Ung,  130  Ind.  376;  Wahaah,  8i,  L.  d  P.  R. 
Co.  r.  Conkling,  16  111.  App.  167;  Illinois  C. 
R,  Co.  V.  Neer,  31  111.  App.  126,  26  111.  App. 
356;  McOrath  v.  New  York  d  N.  E.  R.  Co. 
15  R.  I.  96;  WHght  y.  New  York  C.  R.  Co. 
25  N.  Y.  569;  Enright  y.  Toledo,  A.  A.  d  N. 
M.  R.  Co.  93  Mich.  409;  Kansas  d  A.  Valley 
R.  Co.  V.  Dye,  36  U.  S.  App.  23,  70  Fed.  Rep. 
24,  16  C.  C.  A.  604;  Kansas  d  A.  Valley  R. 
Co.  y.  Waters,  36  U.  S.  App.  31,  70  Fed.  Rep. 


28,  16  C.  C.  A.  609;  Lake  Shore  d  M.  B.  R. 
Co,  V.  Parker,  131  111.  557. 

Messrs.  J.  M.  Moore  and  W.  Ii.  Terry, 
for  defendant  in  error: 

It  is  the  duty  of  a  railway  company  to 
know  where  its  trains  are,  and  to  inform  its 
servants^  and  warn  them  of  what  is  neces- 
sary to  avoid  collision. 

Galveston,  H.  d  8.  A.  R.  Co.  y.  8mith,  76 
Tex.  611. 

A  railway  is  not  negligent  toward  its 
servants  if  it  varies  from  its  regular  time- 
table in  running  its  trains,  provided  it  gives 
to  its   sei'vants  reasonable  notice    of    any 


tempting  to  make  the  conpling  by  hand.  Upon 
these  facts  the  trial  Judge  was  asked,  but  re- 
fused, to  Instruct  that  if  the  plaintiff  was  In- 
jured by  reason  of  his  neglect  to  use  the  coup- 
ling stick  he  could  not  recover.  The  contention 
of  the  plaintiff  was  that  the  cases  laying  down 
the  rule  as  to  the  consequences  of  a  violation  of 
a  rule  were  not  applicable  for  the  reason  that, 
under  the  charge  which  the  court  gave,  the  ver- 
dict necessarily  meant  that  the  accident  was 
caused  solely  by  a  hole  in  the  track,  into  which 
the  servant  had  stumbled,  and  that  the  coup- 
ling stick  was  in  no  way  connected  with  it.  The 
court,  however,  said :  '*While  the  court  did  in- 
struct to  the  effect  that,  to  entitle  the  plaintiff 
to  recover,  it  should  appear  that  the  hole  or  de- 
pression beween  the  ties  was  the  sole  cause  of 
the  injury,  it  la  impossible  to  say  that,  if  the 
further  instruction  asked  had  been  given,  the 
Jury  would  not  have  found  that  the  plaintiff's 
neglect  to  use  the  coupling  stick,  and  his  under- 
taking to  effect  the  coupling  by  hand,  were  ef- 
ficient contributory  causes.  The  instruction 
asked  should  have  been  given,  and  if  there  were 
considerations  of  which,  however,  no  suggestion 
has  been  made  here  tending  to  show  that  in  this 
instance  the  failure  of  the  plaintiff  to  comply 
with  the  rules  of  the  company  was  not  culpable, 
or  did  not  contribute  to  the  injury,  they  should 
have  been  submitted  to  the  determination  of  the 
Jury." 

The  question  whether  the  breach  of  the  rule 
was  the  proximate  cause  of  the  injury  has  some- 
times been  discussed  with  reference  to  the  con- 
sideration whether  the  method  of  doing  the  work 
prescribed  by  the  master  was  really  such  as 
tended  to  lessen  the  risk  of  accident. 

In  Louisville  &  N.  R.  Co.  v.  Foley  (1898)  94 
Ky.  220,  the  court,  after  stating  that  the  de- 
cisive Issue  In  the  case  was  whether,  but  for 
plaintiff's  failure  to  use  the  coupling  stick  at 
the  time  of  the  accident,  it  would  not  have  o«> 
curred,  proceeded  thus:  "It  is  proved  that  al- 
though a  coupling  stick  was,  at  the  time  plain- 
tiff signed  the  writing,  delivered  to  him,  the 
conductor  who  delivered  it  told  him  the  written 
undertaking  was  required  as  mere  form.  It  is 
further  shown  that  in  order  to  use  the  stick  It 
is  necessary  for  a  brakeman  to  carry  it  about 
his  person  in  a  belt,  which  causes  more  danger 
of  falling  and  being  injured  while  running  on 
top  of  a  car,  or  climbing  hurriedly  on  or  off  It, 
than  is  compensated  for  by  any  advantage  or 
security  against  injury  it  may  be.  Besides,  the 
coupling  stick  is  proved  to  be  generally  discard- 
ed, and  not  used  at  all  by  brakemen  on  freight 
cars  of  the  defendant,  which  fact  is  not  only 
proper  to  be  proved,  as  was  done  on  trial  of 
this  case,  but  tends  strongly  to  show  the  coup- 
ling stick  does  not  answer  the  purpose  for 
which  It  was  apparently  designed.  For  the  opinion 
of  brakemen  in  regard  to  utility  of  an  Implement 
such  as  a  coupling  stick,  which  they  only  have  | 
use  for,  and  must  necessarily  know  more  about 
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than  any  other  class  of  persons,  Is  of  course  en- 
titled to  great  weight,  because  their  knowledge 
is  derived  from  actual  experience,  and  after  an 
anxJous  effort  to  properly  test  its  value ;  and  no 
evidence'  could  speak  more  decisively  against  the 
value  of  a  coupling  stick  than  the  general  dis- 
use of  it  by  brakemen.  But  it  Is  competent 
for  the  Jury  in  every  case  like  this  to  consider 
the  merit  of  the  coupling  stick  in  determining 
the  question  of  contributory  negligence,  as  was 
doubtless  done  on  trial  of  this  case,  and  we  need 
not,  therefore,  consider  the  question  further.** 

An  instruction  that  if  the  failure  to  use  a  coup- 
ing  knife  contributed  to  the  plaintiff's  Injury  he 
could  not  recover,  is  rightly  refused,  where  tnere 
Is  no  evidence  in  the  case  to  show  what  a  coup- 
ling knife  is ;  how  it  Is  used ;  whether  or  not 
the  defendants  had  an  established  rule  requiring 
it  to  be  used ;  whether  or  not  such  a  rule  would 
be  a  reasonable  rule ;  whether  the  failure  to  use 
it  would  have  been  negligence  under  the  circum- 
stances in  this  case ;  nor  whether  the  failure  to 
use  the  coupling  knife  contributed  to  the  In- 
Jury.  Bonner  v.  Hickey  (1893,  Tex.  Civ.  App.) 
23  S.  W.  86. 

A  rule  forbidding  employees  to  enter  between 
moving  cars  to  uncouple  them  Is  Irrelevant 
where  there  Is  no  evidence  that  the  plaintiff  did 
enter  between  the  cars  while  they  were  moving. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Pitts  (1897, 
Tex.  Civ.  App.)  42  S.  W.  255. 

A  servant  who  is  shown  to  have  been  acting, 
at  the  time  the  Injury  was  received.  In  violation 
of  a  rule,  has  the  burden  of  proving  that  his 
breach  of  duty  was  not  an  efficient  cause  of  the 
Injury.  Prather  v.  Richmond  &  D.  R.  Co. 
(1888)  80  Ga.  427. 

It  is  proper,  therefore,  to  give  a  charge  to 
the  effect  that,  If  the  plaintiff  violated  the  rule 
in  question,  the  presumption  would  arise  that 
such  violation  contributed  to  produce  the  colli- 
sion, and  the  burden  of  proof  was  on  him  to 
show  that  it  did  not  so  contribute,  directly  or 
indirectly.  Western  &  A.  R.  Co.  v.  Bussey 
(1894)  95  Ga.  584. 

An  instruction  to  the  effect  that,  If  the  plain- 
tiff was  running  his  engine  at  a  forbidden  rate 
of  speed  when  It  was  derailed  and  injured  him, 
he  cannot  recover,  Is  erroneous  both  on  the 
ground  that  the  trial  Judge  cannot,  in  Texas 
(see  XI.  a,  supra),  declare  that  any  act  or  omis- 
sion constitutes  negligence,  and  on  the  ground 
that  it  allows  the  Jury  to  find  for  the  plaintiff 
irrespective  of  whether  the  excessive  speed  was 
the  cause  of  the  injury.  Gulf,  C.  ft  S.  F.  R.  Co. 
V.  John  (1896)  9  Tex.  Civ.  App.  842. 

A  car  repairer  cannot  recover  for  an  accident 
due  partly  to  his  own  violation  of  a  rule  promul- 
gated to  secure  him  from  Injury  from  moving 
trains,  and  partly  to  the  negligence  of  a  car  in- 
spector in  failing  to  keep  a  lookout  as  he  had 
promised  to  do.  Illinois  C.  R.  Co.  y.  Wlnslow 
(1894)  56  III.  App.  462. 

From  the  principle  that  an  employer  cannot; 
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change,  which  if  unknown  to  them  might 
endanger  their  safety. 

Northern  P.  R.  Oo.  ▼.  Poirier,  29  U.  S. 
App.  583,  67  Fed.  Rep.  890,  15  C.  G.  A.  52; 
Sheehan  v.  New  York  C,'^  H.  R.  R.  Oo,  91 
N.  Y.  332 ;  McLeod  ▼.  Qinther,  80  Ky.  399. 

Negligence  is  the  failure  to  do  what  a  rea- 
sonable and  prudent  person  would  ordinari- 
ly have  done  under  the  circumstances  of  the 
situation;  or  doing  what  such  person  under 
the  existing  circumstances  would  not  have 
done. 

Baltimore  d  P.  R.  Co.  v.  Jones^  95  XJ.  S. 
441,  24  L.  ed.  507. 


The  railroad  company  was  remiss  in  its 
duty  in  sending  a  special  train  out  in  the 
charffe  of  a  new  conductor,  who  was  making 
his  first  trip. 

Evansville  d  T.  H,  R.  Oo.  v.  Ouyton,  115 
Ind.  450. 

In  America  it  would  seem  that  a  question 
of  negligence  is  always  a  question  for  the 

Whittaker's  Smith,  Nee.  p.  40;  Shearm.  & 
Redf .  Neg.  §  18 ;  Sioux  City  d  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L,  ed.  745;  2  Thomp. 
Trials,  p.  1208. 

If  the  negligence  of  the  company  had  a 


by  any  form  of  contract,  shield  hlmselt  directly 
or  indirectly,  from  liability  for  the  consequences 
of  his  negligence.  It  follows  that  the  mere  fail- 
ure of  a  railroad  brakeman  to  comply  with  his 
express  contract  to  use  a  coupling  knife  In  coup- 
ling cars  win  not  prevent  ^is  recovery  for  an  in- 
Jury  sustained  by  being  caught  between  dead- 
woods,  if  the  use  of  the  knife  would  not  have 
removed  the  danger.  Bonner  v.  Bean  (1891) 
80  Tex.  152. 

The  breach  of  a  rule  requiring  an  engineer  to 
stand  in  "close  places"  Is  the  proximate  cause 
of  an  accident  caused  by  the  fact  that  his  engine 
got  out  of  his  control  on  a  high  trestle,  and  ran 
over  the  stop  block  at  the  end.  Louisville  &  N. 
R.  Co.  V.  Stutts  (1894)  105  Ala.  368. 

e.  Bervani  not  hound  by  rul€9  not  known  to 

him. 

1.  €^en€ral  pWnoiplM  $tated. 

To  whichever  of  the  two  principles  suggested 
at  the  commencement  of  this  subdivision  the 
duty  of  the  servant  to  observe  the  rules  Is  re- 
ferred, it  is  manifest  that.  In  so  far  as  his  neg- 
ligence Is  predicated  merely  from  his  failure  to 
perform  that  duty,  he  must  be  shown  to  have 
had  knowledge  of  a  rule  before  he  can  be  held 
culpable  on  the  ground  of  his  not  having  obeyed 
It. 

In  other  words,  a  servant  "cannot  be  negli- 
gent In  respect  of  an  act  which  is  only  Improp- 
er because  forbidden  by  a  rule  [of  the  master], 
unless  he  knows  of  the  rule."  Alabama  Mid- 
land R.  Co.  V.  McDonald  (1896)  112  Ala.  216. 

This  doctrine  is  a  corollary  of  the  general 
principle  that  "negligence  can  only  be  affirmed 
in  respect  of  circumstances  and  conditions 
known  to  the  party  to  whom  It  Is  Imputed." 
Brown  v.  Louisville  &  N.  B.  Co.  (1895)  111  Ala. 
276. 

In  the  case  of  a  rule  promulgated  by  a  pri- 
vate person  there  can  evidently  be  no  presump- 
tion Indulged  like  that  which,  In  the  case  of  a 
public  statute,  charges  the  persons  afTected  by 
it  with  knowledge  of  its  provisions.  Gregory 
V.  Ohio  River  R.  Co.  (1898)  87  W.  Va.  6Q6. 

For  other  cases  recognising  the  general  doc- 
trine, see  Fay  v.  Minneapolis  ft  St.  L.  R.  Co. 
(1883)  80  Minn.  231;  Little  Rock,  M.  R.  &  T. 
R.  Co.  V.  Leverett  (1886)  48  Ark.  333 ;  Qeorgia 
P.  R.  Co.  V.  Davis  (1890)  92  Ala.  300;  Central 
R.  &  Bkg.  Co.  t.  Ryles  (1889)  84  Oa.  420 ;  Covey 
V.  Hannibal  ft  St.  J.  R.  Co.  (1887)  27  Mo.  App. 
170 ;  Pleart  v.  Chicago,  R.  I.  ft  P.  R.  Co.  (1891) 
82  Iowa,  148 :  La  Croy  v.  New  York,  L.  H.  ft  W. 
R.  Co.  (1890)  67  Hun,  67,  Reversed  In  (1892) 
132  N.  Y.  570,  but  merely  on  the  ground  that  the 
evidence  showed  that  the  plalntlfT  had  knowl- 
edge of  the  rule  which  he  violated ;  Sprong  v. 
Boston  ft  A.  R.  Co.  (1874)  58  N.  Y.  66 ;  Gregory 
V.  Ohio  River  R.  Co.  (1893)  87  W.  Va.  618; 
Turner  v.  Norfolk  ft  W.  R,  Co.  (1895)  40  W.  Va. 
675 ;  Louisville,  E.  ft  St.  L.  Consol.  R.  Co.  T.  Uts 
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(1892)  183  Ind.  268 ;  International  ft  O.  N.  R. 
Co.  V.  HInsle  (1891)  82  Tex.  628;  Bonner  v. 
Moore  (1893)  8  Tex.  Civ.  App.  416;  Georgia  P. 
R.  Co.  V.  Propst  (1887)  83  Ala.  518;  IiOuIsvlUe 
ft  N.  R.  Co.  V.  Perry  (1888)  87  Ala.  892 ;  Louis- 
ville ft  N.  R.  Co.  V.  Hawkins  (1890)  92  Ala.  241, 
sustaining  a  demurrer  to  a  plea  which  did  not 
aver  knowledge  on  the  servant's  part. 

The  rules  of  the  master,  therefore,  are  not  ad- 
missible as  evidence  on  the  Issue  of  the  servant's 
negligence  in  violating  them,  unless  there  Is  also 
testimony  going  to  show  that  he  had  knowledge 
of  them.  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Plonk- 
ett  (1881)  25  Kan.  188;  Louisville,  N.  A.  ft  a 
R.  Co.  V.  Berkey  (1893)  136  Ind.  181. 

In  Parker  v.  Georgia  P.  R.  Co.  (1889)  83  Oa. 
539,  the  court  approved  of  the  admission  of  a 
rule-book  as  evidence,  there  being  sufficient  tes- 
timony to  show  that  It  contained  the  rules  in 
force  when  the  plaintiif  was  Injured.  The  court 
took  the  ground  that,  as  the  question  whether 
he  had  knowledge  of  them  or  not  was  one  not 
going  to  their  admissibility,  but  to  their  binding 
effect  upon  his  conduct,  there  could  be  no  ob- 
jection to  introducing  them  as  one  step  In  the 
defendant's  case.  Their  verification  would  be 
a  subsequent  matter.  But  the  mere  fact  that 
the  plaintiff  denies  all  knowledge  of  the  rule 
which  he  Is  charged  with  violating  is  not  suffi- 
cient to  prevent  Its  being  put  in  evidence.  Mem- 
phis ft  C.  R.  Co.  V.  Askew  (1890)  90  Ala.  6. 

A  rule  which  relieves  the  employer  of  the  ob- 
ligation to  give  the  employee  notice  of  dangers 
similar  to  those  against  which  rules  are  com- 
monly promulgated  as  a  safeguard  stands  on  the 
same  footing  as  any  other  rule.  Thus,  where  a 
railroad  company  in  an  action  for  Injuries 
caused  by  a  collision  with  a  **wlld'*  train  ad- 
mits that  it  was  run  without  any  precaution  or 
notice  in  advance  that  such  a  train  was  to  be 
expected,  and  in  order  to  rebut  any  presump- 
tion of  negligence  on  the  premises,  relies  upon  a 
rule  dispensing  with  such  notice,  the  defense 
will  not  be  allowed,  unless  It  shows  that  Its  em- 
ployees were  duly  Informed  of  the  rule,  or  had 
such  knowledge  of  Its  usage  and  practice  In  the 
premises  as  would  be  equivalent  to  actual  no- 
tice of  the  dangers  arising  from  the  particular 
occurrence  which  the  rule  was  designed  to  ob- 
viate. Olson  V.  St  Paul,  M.  ft  M.  R.  Co.  (1888) 
38  Minn.  117. 

So  far  as  regards  the  binding  effect  of  a  role. 
It  Is  Immaterial  how  It  has  come  to  the  knowl- 
edge of  the  employee.  "Knowledge  either 
express  or  such  as  the  law  will  Imply, 
without  reference  to  the  means  by  which  It 
Is  Imparted,  binds  the  employee  to  compllaneei. 
Therefore  a  request  to  charge  to  the  effect  that, 
if  the  rules  be  written  or  printed,  each  em- 
ployee should  either  be  furnished  with  a  eopy 
or  advised  as  to  where  he  can  read  or  bear  them 
read,  and  which  leaves  out  of  the  consideration 
all  other  means  of  acquiring  knowledge,  should 
have  been  denied,  and  the  court  In  giving  boA 
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share  in  producing  the  injury,  the  company 
ia  liable,  even  though  the  negligence  of  a 
fellow  servant  was  contributory. 

Grand  Trunk  R,  Co.  v.  Cumming8j  106  U. 
8.  700,  27  L.  ed.  266;  8U  Louis,  A.  d  T,  R. 
Co.  V.  Tripleti,  54  Ark.  300,  11  L.  R.  A.  773; 
Pittsburgh,  C.  d  8t.  L.  R.  Co,  v.  Henderson, 
37  Ohio  St.  549;  Coppins  v.  Hew  York  0.  d 
H.  R.  R.  Co.  122  N.  Y.  557. 

Having,  without  proper  safe^ards,  and 
even  with  misdirection,  set  machinery  in  mo- 
tion that  naturally  resulted  in  injury  to  one 
of  his  servants  because  other  servants  did 
not  exercise  diligence  to  prevent  it,  the  mas- 


ter ou^ht  not  to  be  shielded  by  the  fact  that, 
believing  they  would  exercise  such  diligence, 
he  could  not  foresee  such  injury. 

Oalveaton,  H,  d  8.  A.  R.  Co.  v.  8mith,  76 
Tex.  611;  Mather  v.  Rillaton,  156  U.  S.  398, 
39  L.  ed.  470. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

At  about  2  o'clock  in  the  afternoon  on  Oc- 
tober 26,  1890,  engine  No.  5  of  the  Little 
Rock  &  Memphis  l^ilroad  Company  ran  in- 
to the  rear  01  a  freight  train  on  the  railroad 
of  that  company;  and  G.  F.  Barry,  the  de- 


instractlon  erred."     Port  Royal  &  W.  C.  B.  Co. 
V.  Davis  (1894)  05  Ga.  292. 

Whether  a  servant  knew  of  a  particular  rule 
Is  of  course  generally  a  question  of  fact  for  the 
Jury.  Pleart  v.  Chicago,  B.  I.  &  P.  R,  Co. 
<1801)  82  Iowa,  148;  McNee  v.  Cobum  Trolley 
Track  Co.  (1898)  170  Mass.  283. 

2.  When  a  servant  is  deemed  to  have  knovoledge 

of  a  rule. 

In  La  Croy  v.  New  York,  L.  B.  ft  W.  B.  Co. 
(1802)  132  N.  T.  570,  the  court  assumed  that. 
If  the  rules  of  the  company  had  been  put  in  poB« 
session  of  the  employees  concerned,  with  instruc- 
tions to  read  and  observe  them,  the  plaintiff 
could  not  have  recovered. 

In  the  above  case  the  plaintilTs  knowledge 
was  inferred  from  his  own  testimony  that,  al- 
though he  had  not  been  furnished  with  a  book 
of  the  roles,  nor  required  to  read  it,  he  had  had 
access  to  it  and  had  actually  read  it. 

Aa  to  the  circumstances  under  which  knowl- 
edge of  the  mies  will  be  imputed  to  the  servant 
the  essential  point  to  be  remembered  is  that  a 
servant  is  in  this  regard  under  a  duty  which  is 
reciprocal  to  that  of  the  master  with  respecf  to 
the  promulgation.  Francis  v.  Kansas  City,  St. 
J.  ft  C.  B.  B.  Co.  (1892)  110  Ho.  387  (where 
the  court  approved  a  change  to  the  effect  that 
"It  was  the  duty  of  the  switchmen  engaged  in 
the  service  to  use  due  care  and  diligence  in  or- 
der to  acquaint  themselves  with  such  orders, 
rules,  and  regulations,  if  placed  or  posted  at 
the  usual  place  or  places,  where  such  orders  are 
posted  as  the  company  had  promulgated  to  gov- 
ern, control,  and  regulate  their  conduct,  and  to 
instruct  them  as  to  the  manner  in  which  they 
could  perform  their  duties)  (1895)  127  Mo.  668 
(where  the  doctrine  was  categorically  laid  down 
that  a  rule  which  had  been  duly  posted  In  the 
yard  and  the  roundhouse  was  admissible  in  evi- 
dence). 

In  an  earlier  case  the  same  court  remarked : 
**It  would  be  impossible  for  employees  properly 
to  discharge  their  duties  without  becoming  con- 
versant with  the  rules  relating  to  their  obliga- 
tions of  service  to  the  company.  In  numerous 
instances  It  has  been  held  that  passengers  must 
equip  themselves  with  a  sufficient  knowledge  of 
the  regulations  of  the  common  carrier  which 
transports  them  from  place  to  place  (Lake 
Shore  ft  M.  S.  B.  Co.  v.  Bosensweig,  118  Pa. 
610),  and  sound  reasoning  would  seem  to  lay 
an  employee  under  a  greater  stress  of  necessity 
and  of  duty  of  becoming  acquainted  with  rules, 
the  observance  of  which  would  promote,  not 
only  his  own  safety,  but  as  well  those  with 
whom  he  jointly  labors,  and  that,  having  suffi- 
cient opportunity  therefor,  the  inference  should 
be  drawn  that  he  did  not  remain  ignorant  of 
that  which  the  highest  promptings  of  duty  and 
self  Interest  demanded  he  should  know ;  and  so 
the  point  has  been  ruled."  Alcorn  v.  Chicago 
ft  A.  B.  Co.  (1891,  Mo.)  16  8.  W.  229. 
43  L.  &.  A. 


In  this  case  the  court  followed  the  doctrine 
laid  down  in  Alexander  v.  Louisville  ft  N.  B.  Co. 
(1886)  83  Ky.  689.  where  it  was  said  that  the 
fact  of  the  plaintiff's  not  having  been  furnished 
with  a  copy  of  the  printed  rules  and  being  Igno- 
rant of  their  existence  did  not  constitute  sof- 
flclent  reason  for  rejecting  them  In  this  case, 
and  they  were  properly  admitted ;  for  it  was  his 
duty  to  acquaint  himself  with  those  rules  which 
manifestly  he  might  have  done  by  the  use  of 
ordinary  diligence. 

In  all  cases  where  the  testimony  falls  short 
of  showing  that  the  servant  received  either  from 
his  master  or  his  master's  representatives  direct 
information  as  to  the  contents  of  that  particu- 
lar rule,  the  knowledge  of  which  constitutes  a 
material  issue,  the  essential  question  to  be  de- 
cided is  whether  the  servant  had  a  reasonably 
sufficient  opportunity  to  make  himself  ac- 
quainted with  them. 

Where  an  employee  contracts  with  express 
reference  to  the  rules  of  the  company,  there  can 
of  course  be  no  question  as  to  their  operations 
upon  him.  Matchett  v.  Cincinnati,  W.  ft  M.  B. 
Co.  (1892)  182  Ind.  834,  340. 

In  one  case  it  has  been  held  that,  in  the  ab- 
sence of  proof  to  the  contrary.  It  will  be  pre- 
sumed that  the  master  notified  the  servant  of 
the  rules  by  which  he  was  to  be  bound.  Pilk- 
Inton  V.  Gulf,  C.  ft  S.  F.  B.  Co.  (1888)  70  Tex. 
226.  But  this  decision  is  scarcely  reconcilable 
with  the  others  cited  In  this  subdivision. 

The  ordinary  mode  of  promulgation  is  by  the 
distribution  of  printed  copies  of  the  rules  among 
the  employees  whom  they  concern  with  Instruc- 
tions to  study  their  provisions.  If  this  course 
has  been  adopted  there  will  naturally  be  very 
little  room  for  a  dispute  as  to  the  fact  of  the 
servant's  knowledge,  and,  as  a  matter  of  fact, 
in  the  great  majority  of  cases  the  servant's 
knowledge  is  not  a  serious  issue. 

In  Corcoran  v.  Delaware,  L.  ft  W.  B.  Co. 
(1801)  126  N.  Y.  673,  one  of  the  rules  provided 
that  "every  employee  must  acquaint  himself 
with  these  rules  and  directions  and  keep  a  copy 
of  them  In  his  possession.  New  rules  are  made 
from  time  to  time  as  occasion  requires.  Notice 
of  them  Is  given  on  the  bulletin  boards  of  the 
company  at  Buffalo,  East  Buffalo,  Blmlra,  and 
Blnghamton.  Employees  must  keep  themselves 
Informed  of  new  rules  by  examining  these  bul- 
letin boards."  It  was  shown  that  the  rules 
were  printed  on  the  back  of  the  timetables,  and 
were  kept  for  distribution  at  a|l  points  where 
the  men  could  get  them.  They  were  kept  for 
distribution  in  the  office  of  the  master  mechanic 
and  yardmaster  at  Bast  Buffalo  where  the  plain- 
tiff was  at  work.  Upon  this  state  of  the  evi- 
dence no  suggestion  was  made  that  the  rules  had 
not  been  properly  published. 

In  Sutherland  v.  Troy  ft  B.  B.  Co.  (1893)  74 
Hun,  102,  it  was  assumed  by  the  court  that  an 
engineer  had  knowledge  of  a  rule  which  had 
been  posted  on  one  of  the  regular  bulletins. 
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fendant  in  error,  who  was  the  fireman  on 
this  engine,  leaped  from  it,  and  was  injured. 
He  suc^  the  company  for  damages,  and  al- 
leged that  he  was  mjuredf  by  its  negligence  in 
employing  an  incompetent  conductor  upon 
the  train  his  engine  drew,  and  in  failing  to 
give  notice  to  its  servants  in  charge  of  en- 
gine No.  5  of  the  whereabouts  and  move- 
ments of  the  freight  train,  and  in  failing  to 
?five  notice  to  its  servants  in  charge  of  the 
rcight  train  of  the  whereabouts  ajod  move- 
ments of  engine  No.  6.  The  plaintiff  in  er- 
ror, the  railroad  company,  answered  that 
its  conductor  was  not  incompetent,  and 
that  it  was  not  its  duty  to  give  the 
conductor  and  engineer  of  either  of  the 
trains  which  collided  notice  of  the  move- 
ments or  whereabouts  of  the  other.  Upon 
these  two  issues  the  testimony  was  con- 
flicting, and  the  jury  found  for  the  defend- 


ant in  error.  These  facts,  however,  were 
uncontradicted:  The  railroad  of  the  plain- 
tiff in  error  extends  from  Hopefield,  a  town 
opposite  Memphis,  in  the  state  of  Tennessee, 
westward  to  Little  Rock,  in  the  state  of  Ar- 
kansas. The  first  telegraph  station  west  of 
Hopefield  is  Edmondson,  15  miles  distant, 
ana  the  second  is  Forrest  City,  47  miles  dis- 
tant. Argenta  is  a  station  still  further 
west,  near  the  city  of  Little  Rock.  The 
freight  train  was  a  regular  train.  It  had 
left  Hopefield  at  3:50  A.  if.;  was  due  at  Ed- 
mondeon  at  5  A.  M.,  but  had  been  so  delayed 
that  it  did  not  leave  that  station  until  9 :40 
A.  If.,  four  hours  and  forty  minutes  later 
th€ui  its  schedule  time;  and  while  it  was 
standing  on  the  main  track,  on  a  curve  in  a 
deep  cut  outside  the  vard  limits,  about  V^ 
mile  east  of  Forrest  City,  at  about  2  o'clock 
in  the  afternoon,  engine  No.  5  crashed  into 


In  Brennan  v.  Michigan  C.  R.  Co.  (1892)  98 
Mich.  167.  the  servant's  knowledge  of  a  particu- 
lar rule  was  proved  by  a  writing  in  which  he 
acknowledged  over  his  signature  that  he  had 
received  a  copy  of  the  rules,  and  promised  to 
make  himself  familiar  with  them. 

In  Fritz  V.  Missouri.  K.  ft  T.  R.  Co.  (1896. 
Tex.  Chr.  App.)  30  S.  W.  86,  no  question  as  to 
the  servant's  knowledge  was  raised,  where  his 
attention  had  recently  been  called  to  the  vio- 
lated rule  by  a  special  bulletin. 

In  Darracott  v.  Chesapeake  &  O.  R  Co. 
(1887)  83  Va.  288.  the  servant's  knowledge  of 
the  rule  was  proved  by  the  fact  that  he  had  re- 
ceipted for  a  copy. 

In  another  cas^  no  question  was  raised  as  to 
the  servant's  knowledge  where  he  had  sub- 
scribed the  rules.  Ward  v.  Chesapeake  ft  O.  R 
Co.  (1894)  39  W.  Va.  46. 

So,  in  Finley  v.  Richmond  ft  D.  R.  Co.  (1893) 
69  Fed.  Rep.  420^  (1894)  26  U.  S.  App.  16,  68 
Fed.  Rep.  228.  12  C.  C.  A.  696.  the  plalntirs 
Imowledge  was  assumed  where  he  had  signed  an 
agreement  waiving  all  and  any  liability  of  the 
company  to  him  for  the  results  of  an  infraction 
of  the  rule.  A  like  assumption  was  made  In 
Lake  Brie  ft  W.  R  Co.  v.  Craig  (1897)  47  U.  8. 
App.  647,  80  Fed.  Rep.  488,  26  C.  C.  A.  686, 
where  the  servant  at  the  time  he  accepted  em- 
ployment acknowledged  the  receipt  of  the  rules 
and  agreed  carefully  to  study  and  abide  by 
them. 

Where  an  employer  has  taken  the  precaution 
of  requiring  an  employee  to  sign  a  written  state- 
ment to  the  effect  that  he  has  read  and  under- 
stands the  rules,  it  seems  clear  on  general  prin- 
ciples that  the  employee,  in  the  absence  of  evi- 
dence tending  to  show  that  his  subscription  was 
procured  by  fraud,  cannot  allege  ignorance  of 
those  rules  as  an  excuse  for  his  violation  of  one 
of  them. 

In  Sedgwick  v.  Illinois  C.  R.  Co.  (1887)  78 
Iowa,  158,  an  action  by  a  brakeman  for  person- 
al injury  received  while  attempting  to  un- 
couple cars  in  motion,  it  appeared  that  a  con- 
tract had  been  signed  by  him  In  which  he  ac- 
knowledged that  he  had  been  made  acquainted 
with  a  rule  of' the  company,  strictly  forbidding 
any  attempt  to  uncouple  moving  cars,  and  in 
which  he  also  agreed  to  assume  all  risks  of  the 
forbidden  act,  and  hold  the  company  harmless 
for  any  injury  he  might  sustain  while  doing  it.  ' 
The  trial  court  excluded  the  paper  on  plaintiff's 
objection,  on  the  ground  that  It  was  incompetent 
and  Immaterial,  and  was  in  conflict  with  the 
provisions  of  the  statute  (Code,  i  1307),  and  In 
contravention  of  public  policy.  This  exclusion 
the  supreme  court  held  to  be  erroneous,  saying : 
43  L.  R.  A. 


"It  may  be  that,  regarding  the  Instrument 
simply  as  a  contract  between  the  parties,  some 
of  its  provisions  could  not  be  upheld :  but  we  do 
not  havp  occasion  to  go  into  that  question ;  tor, 
aside  from  Its  character  as  an  agreement,  there 
are  grounds  upon  which  we  think  it  very  clear 
that  defendant  was  entitled  to  have  It  admitted 
In  evidence.  It  Is  the  agreement  upon  which 
Oakes  entered  Its  service,  and  it  contains  specif- 
ic directions  as  to  the  manner  in  which  he  was 
expected  to  perform  the  duties  of  his  employ- 
ment. It  advised  him  that  it  was  regarded  as 
a  dangerous  act  to  attempt  to  uncouple  when 
the  cars  are  in  motion,  and  that  he  was  ex- 
pressly forbidden  to  attempt  to  do  that.  The 
article  signed  by  him  is  an  admission  by  him 
that  he  kneVof  that  prohibition,  as  well  as  an 
agreement  that  he  would  assume  all  the  risks 
of  the  forbidden  act.  and  hold  the  company 
harmless  for  any  Injury  he  might  sustain  while 
doing  It.  .  .  .  The  fact  that  he  contracted 
to  hold  it  harmless  Is  quite  immaterial.  The 
defendant  had  the  right  to  introduce  the  paper 
in  evidence,  then,  because  it  showed,  not  only 
the  existence  of  the  rule,  and  that  it  constituted 
one  of  the  conditions  of  the  employment,  but 
that  its  existence  was  known  to  Oakes." 

But  where  the  express  agreement  simply 
binds  the  servant  to  ascertain  the  provisions  of 
the  employer's  rules.  It  will  not  be  construed  as 
referring  to  any  rules  except  those  which  the 
master  has  taken  some  active  steps  to  bring  to 
the  servants  knowledge.  The  undertaking  of 
an  employee,  entered  Into  In  writing  as  one  of 
the  terms  of  his  employment,  to  "study  the  rules 
governing  employees,  carefully  keep  posted,  and 
obey  orders,"  does  not  extend  to  any  unknown 
rules  not  promulgated  to  him.  Carroll  v.  East 
Tennessee,  V.  ft  O.  R  Co.  (1889)  82  Oa.  452,  6 
U  R  A.  214. 

The  following  decisions  will  indicate  the 
views  which  the  appellate  courts  have  taken 
In  regard  to  the  sufficiency  or  insufficiency  of 
the  evidence  to  establish  the  fact  of  the  serv- 
ant's knowledge  under  different  circumstances. 

Whether  certain  rules  have  been  duly  pro- 
mulgated is  a  question  for  the  Jury  where  they 
are  not  included  In  the  general  printed  schedule 
of  rules,  and  the  testimony  upon  which  the  de- 
fendant relies  as  showing  that  they  were  pub- 
lished by  posting  on  blackboard  Is  quite  vague 
and  Indefinite.  Doing  v.  New  York.  O.  ft  W.  R 
Co.  (1897)  151  N.  Y.  679. 

In  Seese  v.  Northern  P.  R.  Co.  (1889)  39  Fed. 
Rep.  487,  the  question  of  the  servant's  knowl- 
edge of  a  rule  was  held  to  have  been  rightly 
submitted  to  the  Jury,  where  a  witness  testified 
for  the  defendant  that  the  rule  was  In  force 
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the  rear  of  it.  The  engineer  in  charge  of 
this  engine  had  passed  this  freight  tram  at 
Edmondson  at  9 :  30  that  morning,  on  his  way 
east  to  Hopefield,  and  he  knew  it  was  late. 
When  the  superintendent  of  the  company  de- 
livered the  order,  under  which  the  train 
drawn  by  engine  No.  5  was  operated  on  this 
day,  to  its  conductor,  he  told  him  to  look  out 
for  this  freight  train,  as  it  was  still  in  the 
bottom  between  Edmondson  and  Forrest 
City;  and  the  conductor  repeated  this  warn- 
ing to  the  engineer  when  ne  communicated 
the  order  to  nim  before  leaving  Hopefield. 
In  the  early  part  of  this  day  a  military  com- 
pany, which  arrived  at  Memphis  too  late  for 
the  regular  passenger  train,  engaged  of  this 
railroad  company  an  extra  train  to  take  it  to 
Little  Rock,  and  the  engineer  and  fireman  of 
engine  No.  5  were  directed  to  draw  this  train 
with  their  engine.  The  freight  train  was,  as 
we  have  said,  a  regular  train,  and  it  was 


known  as  "No.  5."    This  was  the  order  un- 
der which  the  extra  ran: 
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Telegraphic  Train  Order  No.  5 
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Memphis,  Oct.  26,  1890. 


To  C.  ft  B.  of  Eng..  5,  Hopefield 
C.  ft  E.  No.  6  at  Forrest  City 
C.  ft  E.  Eng.  4  ft  No.  6  Brlnkley 
Engine  5  will  run  from 
Hopefield  to  Argents  extra 
when  No.  5  is  overtaken  pass 
and  run  ahead  of  them 
meet  No.  6  and  Eng.  4  at 
Brlnkley,  do  not  pass  Brlnkley 


Unless  Eng.  8  is  there. 
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at  the  time  that  plaintiff  received  his  injury, 
that  it  was  one  of  those  made  for  the  infor- 
mation of  the  employees  in  the  operating  de- 
partment, and  that  these  rules  were  sent  and 
distributed  to  the  different  heads,  hut  could  not 
testify  positively  that  they  were  sent  to  the 
beads  of  the  management  of  the  yards  at  the 
place  where  the  accident  occurred,  while,  on 
the  other  hand,  the  plaintiff,  in  rebuttal,  testi- 
fied that  the  rule  had  never  been  enforced  while 
he  was  at  that  place,  and  that  he  "never  knew 
anything  about  rules  whatever." 

The  long-continued  existence  of  a  rule  or  cus- 
tom may  be  shown  in  order  to  lead  up  to  the 
Inference  that  an  employee  was  not  ignoraiit  of 
It. 

Thus  where  a  brakeman  is  injured  in  trying 
to  couple  cars  in  motion.  It  is  error  to  refuse 
to  admit  in  evidence  a  rule  forbidding  this  to 
be  done,  where  testimony  has  been  introduced 
by  the  defendant  going  to  prove  that  it  had  been 
In  force  several  years,  that  it  was  printed  on 
the  back  of  the  timetables  distributed  to  em- 
ployees ;  and  that  a  special  copy  was  posted  in 
all  particularly  public  places  along  the  road. 
Alcorn  v.  Chicago  ft  A.  R.  Co.  (1890)  14  8.  W. 
943 :  (1891)  108  Mo.  81. 

A  railroad  company  is  responsible  for  an  in- 
jury caused  by  the  servant's  ignorance  of  rules 
inhere  his  superior  officer  has  failed  to  comply 
with  his  repeated  requests  to  furnish  him  with 
a  copy  of  them.  Gulf,  C.  ft  8.  F.  R.  Co.  v.  Kis- 
siah  (1893)  4  Tex.  Civ.  App.  366. 

One  who  has  acted  as  assistant  station  agent 
for  eighteen  months  will  be  presumed  to  know 
the  rules  of  the  company  pertaining  to  the  du- 
ties of  that  position.  Helm  v.  Louisville  ft  N. 
R.  Co.  (1895)  17  Ky.  L.  Rep.  1004. 

On  the  other  hand,  a  baggage  master  is  not 
presumed  to  know  whether  the  rules  and  sched- 
ules provided  for  the  running  of  the  defendant's 
trains  on  its  road  were  defective  or  ambiguous, 
Inasmuch  as  it  was  not  his  business  to  run  the 
defendant's  trains,  or  either  of  them.  Cteorgla 
B.  ft  Bkg.  Co.  V.  Rhodes  (1876)  56  Oa.  645. 

So,  a  servant  Is  not  affected  with  notice  of  a 
role  printed  on  the  back  of  a  timetable  which  is 
nailed  with  its  face  outward  upon  the  wall  of 
the  office  of  the  department  to  which  he  belongs. 
Mackey  v.  Baltimore  ft  P.  R.  Co.  (1890)  8  Mack- 
ey,  282. 

It  cannot  be  held,  as  a  matter  of  law,  that  a 
servant  had  constructive  notice  of  a  rule  which 
the  evidence  falls  to  show  was  posted  during 
the  term  of  his  employment.  Francis  v.  Kansas 
City,  St.  J.  ft  C.  B.  R.  Co.  (1892)  110  Mo.  887. 

Knowledge  of  a  standing  order  not  included 
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among  the  printed  rules  cannot  be  presumed 
from  the  fact  that  It  had  been  posted  at  some 
previous  time,  where  there  Is  no  evidence  going 
to  show  whether  it  had  been  torn  down,  or  was 
still  up  during  the  servant's  term  of  service. 
Wooden  v.  Western  N.  Y.  ft  P.  R.  Co.  (1892)  46 
N.  Y.  8.  R.  77. 

In  Shenandoah  Valley  R.  Co.  v.  Lucado 
(1880)  86  Va.  390,  the  court,  after  quoting  one 
of  the  defendant's  rules,  said :  "These  rules 
were  in  force,  and  had  been  for  several  years, 
when  the  accident  occurred,  although  they  had 
not  been  formally  promulgated  by  the  receiver 
after  bis  appointment.  They  are  printed,  and 
copies  of  them  had  been  duly  furnished  to  sec- 
tion foremen,  Jennings  among  the  number,  for 
the  guidance  of  themselves  and  the  men  under 
their  charge.  The  decessed  had  been  in  the 
employ  of  the  company  as  a  section  hand  for 
many  months  prior  to  the  accident,  and  the  pre- 
sumption is  that  he  was  acquainted  with  the 
rule  above  quoted.  At  all  events,  the  fair  Infer- 
ence from  the  record  Is  that  he  had  reasonable 
opportunity  to  become  acquainted  with  it, 
which,  for  the  purposes  of  the  present  case,  is 
equivalent  to  actual  knowledge." 

Where  plaintiff  has  denied  all  knowledge  of  a 
rule  requiring  the  use  of  a  coupling  stick,  it  is 
competent  for  the  defendant  to  prove,  as  bearing 
upon  the  fact  of  the  plaintiff's  knowledge,  the 
fact  that  he  had  frequently  seen  other  employ- 
ees using  such  sticks,  but  not  the  mere  fact  that 
the  rules  were  frequently  referred  to  by  the  em- 
ployees generally  in  the  discharge  of  their  du- 
ties. Memphis  ft  C.  R.  Co.  v.  Askew  (1890)  90 
Ala.  6. 

The  knowledge  of  a  foreman  of  a  gang  that 
there  is  a  certain  rule  is  not  imputed  to  his 
subordinates.  Covey  v.  Hannibal  ft  St.  J.  R, 
Co.  (1887)  27  Mo.  App.  170. 

d.  Validity  of  rules  aa  regards  employees. 

The  question  whether  particular  rules  are 
binding  on  employees  has  been  discussed  from 
two  standpoints,  (1)  that  of  public  policy;  (2) 
that  of  reasonableness. 

1.  Public  policy. 

The  rules  in  regard  to  which  the  considera- 
tion of  public  policy  is  material  are  those  which 
purport  to  relieve  the  employer  of  some  respon- 
sibility which  the  law  would  otherwise  Impose 
upon  him.  According  to  the  weight  of  authori- 
ty In  the  United  States  this  object  cannot  be 
effected  by  rules  any  more  than  by  the  separate 
contracts  which  have  sometimes  been  resorted 
to  for  the  same  purpose. 


860 


United  States  Cxbcuit  Ooubt  of  Appbalb. 


Jait.^ 


Th«  rules  of  the  company  made  this  extra 
train  inferior  in  grade  to  liie  regular  freight 
train,  under  this  order,  and  imposed  upon  its 
conductor  and  engineer  the  duty  to  keep  out 
of  the  way  of  that  freight  train,  which  they 
knew  was  somewhere  upon  the  single  track 
in  front  of  them.  These  rules  also  required 
the  crew  of  the  freight  train,  when  it  stopped 
and  stood,  as  it  did,  for  three  quarters  of  an 
hour  before  the  accident  occurred,  on  the 
curve,  in  a  deep  cut,  %  mile  east  of  Forrest 
City,  to  immediately  stiEition  and  maintain  a 
flagman  ten  or  tw^ve  telegraph  poles  in  the 
rear  of  its  train,  and  to  place  torpedoes  on 


the  track,  not  less  than  fifteen  telegraph 
poles  behind  it,  for  the  purpose  of  warning 
and  stopping  approaching  trains  which 
might  follow  it.  These  rules  gave  the  em« 
ployees  of  the  company  notice  that  it  pro- 
posed to  use  its  railroad  for  the  pa.ssage  of 
trains  at  any  time  it  chose,  and  that  they 
must  protect  themselves  against  their  ap- 
proach. The  engineer  of  the  extra  train, 
however,  did  not  keep  his  engine  under  con- 
trol, so  that  he  could  stop  it  when  he  saw  the 
freight  train,  but  he  drove  it  on  with  such 
speed  that  it  was  impossible  for  him  to  pre- 
vent the  collision  after  he  came  in  sight  <^ 


So  it  is  held  tliat  the  duty  of  a  master  to  fur- 
nish reasonably  safe  machinery,  being  nonas- 
signable, cannot  be  shifted  to  his  servants  mere- 
ly by  the  promulgation  of  a  rule  requiring  them 
to  inspect  the  appliances  handled  by  them.  Ford 
V.  Fitchburg  R.  Co.  (1872)  110  Mass.  240,  14 
Am.  Rep.  508  (decision  as  to  a  rule  requiring 
that  the  driver  of  an  engine  should  be  held  re- 
sponsible for  the  condition  of  his  engine,  and 
must  be  sure  that  it  is  in  good  working  or- 
der). 

So,  a  railroad  company  cannot  escape  liabili- 
ty for  injuries  caused  by  the  defective  quality 
of  the  side  stakes  of  a  lumber  car  by  the  plea 
that,  according  to  its  system,  the  duty  of  load- 
ing and  adjusting  the  stakes  was  imposed  on 
the  shipper.  Bushby  v.  New  York,  L.  B.  ft  W. 
B.  Co.  (1887)  107  N.  Y.  874. 

The  fact  that  there  is  an  express  statute  fix- 
ing the  liability  of  railroad  companies  for  neg- 
ligence causing  death  or  injury  to  their  em- 
ployees has  been  emphasised'  as  furnishing  a 
particularly  strong  reason  for  declaring  invalid 
a  rule  which  requires  an  employee  "to  look  aft- 
er and  be  responsible  for  his  own  safety."  Lou- 
isville ft  N.  R.  Co.  V.  Orr  (1890)  91  Ala.  548. 

This  decision  was  followed  in  Richmond  ft  D. 
B.  Co.  V.  Jones  {1800)  92  Ala.  218,  where  the 
employee  had  agreed  especially  to  be  bound  by 
certain  rules,  one  of  which  ran  as  follows : 
"The  conditions  of  employment  by  the  company 
are  that  the  regular  compensation  paid  for  the 
services  of  employees  shall  cover  all  risks  in- 
curred, and  liability  to  accident  from  any  cause 
whatever,  while  in  the  service  of  this  company. 
If  an  employee  is  disabled  by  accident  or  other 
cause,  the  right  to  claim  compensation  for  in- 
juries will  not  be  recognized.  Allowances,  when 
made  in  such  cases,  will  be  as  a  gratuity.  Justi- 
fied by  the  circumstances  of  the  case,  and  previ- 
ous good  conduct  of  the  party.  The  fact  of  re- 
maining in  the  service  of  the  company  will  be 
considered  acceptance  of  these  conditions.  All  of- 
ficers employing  men  to  work  for  this  company 
will  have  these  conditions  distinctly  understood 
and  agreed  to  by  each  employee,  before  he  enters 
the  service  of  the  company." 

The  effect  of  these  decisions,  however,  has 
been  somewhat  circumscribed  by  two  more  re- 
cent rulings. 

Commenting  on  the  effect  of  a  contract  simi- 
lar to  that  referred  to  in  the  case  last  cited,  the 
court  said :  "So  far  as  rule  140  or  any  other 
rule  militates  against  liability  imposed  upon  the 
employer  or  master  under  f  2590  [of  the  Code], 
or  contravenes  the  principle  of  law  which  re- 
quires the  employer  or  master  to  furnish  and 
maintain  suitable  material  and  appliances  for 
the  safe  prosecution  of  its  business,  and  the 
right  of  the  employee  to  presume  that  this  has 
been  done,  will  be  regarded  as  wholly  Inopera- 
tive and  afford  no  protection  to  the  employer  or 
master ;  but  so  far  as  rule  140  Imposes  the  duty 
upon  employees  to  examine  for  their  own  safety 
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the  condition  of  the  cars,  engines,  and  machin- 
ery, etc.,  before  using  them  or  exposing  them- 
selves on  or  with  the  same  so  as  to  ascertain 
as  far  as  reasonably  can  be  done  their  condi- 
tion and  soundness,  it  is  reasonable  and  proper. 
It  cannot  be  expected  of  car  conductors  or 
brakemen  to  make  the  same  careful  examina- 
tion, and  to  be  able  to  discover  defects  to  the 
same  extent,  as  that  expected  and  required  of 
the  employer  or  master,  or  persons  intrusted  gen- 
erally with  this  duty  for  the  public  safety  or  safe^ 
ty  of  employees;  but  the  character  of  the  gen- 
eral duties  to  be  performed  by  conductors  or 
brakemen  is  such  that  they  necessarily  become 
more  or  less  familiar  with  the  appliances  and 
machinery  constantly  In  their  use  and  under 
their  supervision,  and  know  to  some  extent  when 
they  are  not  in  proper  condition  for  safe  use. 
To  the  extent  of  their  Information,  and  the  op- 
portunities afforded  to  make  such  examination 
consistently  with  their  other  duties,  and  the 
circumstances  attending,  they  should  observe 
and  obey  the  rule."  Memphis  ft  C.  R.  Co.  v. 
Graham  (1891)  94  Ala.  545. 

In  Louisville  ft  N.  R.  Co.  v.  Pearson  (1892- 
93)  97  Ala.  211,  this  passage  was  cited  with  ap- 
proval, and  it  was  held  that  a  rule  of  this  tenor 
imposed,  within  the  limits  there  laid  down,  a 
duty  upon  the  servants. 

The  following  cases,  in  which  contracts  of 
the  above  description  entered  into  w^lthout  ref- 
erence to  any  rules  have  been  declared  invalid, 
may  be  consulted  for  general  principles  in  ad- 
dition to  those  Just  cited :  Kansas  P.  R.  Co.  v. 
Peavey  (1888)  29  Kan.  169,  44  Am.  Rep,  630 ; 
Johnson  v.  Richmond  ft  D.  R.  Co.  (1890)  86  Va. 
976;  Rose  v.  Des  Moines  Valley  R.  Co.  (1874) 
39  Iowa,  246;  Lake  Shore  ft  M.  S.  R.  Co.  v. 
Spangler  (1886)  44  Ohio  St.  471 ;  Little  Rock  ft 
Ft.  S.  R.  Co.  V.  Eubanks  (1886)  48  Ark.  460: 
Missouri,  K.  ft  T.  R.  Co.  v.  Wood  (1896»  Tex. 
Civ.  App.)  85  S.  W.  879. 

Some  courts,  however,  seem  to  lean  towards 
a  doctrine  which,  if  followed  to  its  logical  con- 
clusion, would  have  the  effect  of  completely 
overturning  the  Just  and  salutary  principle  that 
certain  duties  of  the  master  are  nonassignable. 
Thus,  it  has  been  laid  down  that  a  rule  requir- 
ing brakemen  to  examine  and  know  for  them- 
selves that  the  brakes,  ladders,  etc,  which  they 
are  to  use  are  In  proper  condition,  and.  If  not. 
to  put  them  in  good  condition  or  report  them  for 
repairs,  does  not  add  materially  to  the  duties 
imposed  upon  them  by  the  law,  though  it  was 
also  conceded  that  they  are  relieved  of  this  du- 
ty of  inspection,  in  so  far  as  It  Is  Imposed  on 
them  by  such  a  rule,  where  the  company  does 
not  furnish  them  with  either  the  appliances  or 
the  opportunities  necessary  for  making  the  re- 
quired Inspection.  Chicago,  St.  L.  ft  P.  R.  Co. 
V.  Fry  (1891)  131  Ind.  819. 

In  the  recent  case  of  Alabama  G.  S.  R.  Co.  v. 
Carroll  (1S98)  62  U.  S.  App.  442,  84  Fed.  Rep. 
772,  28   C.  C.   A.   207,   the  court  expressed   its 
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the  regular  train;  and  the  crew  of  the  freight 
train  failed  to  give  warning  to  the  approach- 
ing extra  of  the  presence  of  their  l^ain,  ei- 
ther by  torpedo  or  by  flagman.  In  short, 
these  fellow  servants  of  the  defendaot  in  er- 
ror were  guil^  of  gross  na^li^nee,  without 
which  it  is  highly  improbable,  if  not  impossi- 
ble, that  the  accident  could  have  occurred. 
One  of  the  rules  of  the  company,  however, 
required  all  orders  to  be  given  m  writing, 
where  practicable;  and  counsel  for  the  de- 
fendant in  error  insisted  that  the  company 
was  negligent  because  it  did  not  insert  in  the 
written  order  to  the  men  in  control  of  the 


exfra  train  a  statement  that  the  freight  train 
was  delayed  east  of  Forrest  City,  and  an  ad- 
monition to  beware  of  it,  and  because  the 
train  despatchmr  did  not  stop  the  extra  train 
at  Edmondson^  as  it  passed  there,  and  notify 
its  crew  again  that  the  freight  had  not 
reached  Forrest  City.  In  support  of  their 
view,  three  witnesses  for  the  defendant  in  er- 
ror, who  had  had  experience  in  railroading, 
testified  that  in  their  opinion  this  course 
should  have  been  pursued.  On  the  other 
hand,  it  appeared  by  the  evidence  that  this 
railroad  was  operated  under  the  standard 
rules,  which  were  prepared  some  years  ago 


opinion  that  a  rule  of  the  same  purport  as  that 
reviewed  In  the  Indiana  ease  was  valid,  and 
stated  as  the  dilemma  In  which  the  servant  was 
placed  by  his  disregarding  It,  that  If  an  Inspec- 
tion of  car  couplings  made  In  compliance  with 
socfa  a  mle  of  which  a  brakeman  had  knowledge 
would  have  disclosed  the  defective  character  of 
the  link,  from  which  his*  injuries  resulted*  and 
he  failed  to  make  the  prescribed  examination, 
he  cannot  recorer;  while,  If  the  defect  was  la- 
tent so  that  a  proper  inspection  would  not  have 
disclosed  it,  his  recovery  is  also  barred,  as  the 
accident  was  an  assumed  risk  of  the  service. 

In  another  state  court  the  position  has  been 
taken  that,  as  an  employee  cannot  be  relieved 
of  his  duties  and  obligations  by  the  fact  that 
other  employees  have  failed  to  do  their  duty, 
and  a  rule  requiring  brakemen  to  inspect  brakes 
to  ascertain  If  they  are  In  proper  condition  for 
use  Imposes  upon  them  no  higher  duty  than  Is 
Imposed  by  the  law  Itself,  the  company  is  not 
entitled  to  an  Instruction  that.  If  its  officers  In 
charge  of  freight  trains  habitually  caused  them 
to  be  made  up  and  sent  out  without  affording 
brakemen  an  opportunity  to  examine  the  brake 
that  will  not  excuse  the  brakemen  for  their  fail- 
are  to  perform  the  duty  of  Inspection.  Chica- 
go ft  A.  B.  Co.  V.  Bragonter  (1886)  119  111. 
Ql. 

The  sinister  significance  of  such  decisions  as 
these  Is,  however,  considerably  lessened  If  they 
are  construed  with  strict  reference  to  the  cir- 
cumstances reviewed,  and  to  the  nature  of  the 
Inspection  which  was  probably  that  contem- 
plated by  the  courts.  The  true  meaning  of  the 
Indiana  ruling  is  apparent  from  a  later  case 
which  lays  It  down  that  a  brakeman's  contract 
to  observe  rules  requiring  him  to  Inspect  the  ap- 
pliances placed  In  his  especial  charge  charges 
blm  only  with  knowledge  of  defects  such  as  are 
open  to  view  or  discoverable  upon  an  ordinary 
Inspection,  though  it  may  be  that  other  classes 
of  employees  are  subject  to  a  more  onerous  re- 
sponsibility in  this  regard.  Matchett  v.  Cincin- 
nati, W.  &  M.  R.  Co.  (1802)  182  Ind.  834,  840. 

The  doctrine  of  the  circuit  court  of  appeals 
was  enunciated  In  regard  to  a  foreign  car,  as  to 
which  the  cursory  Inspection  made  by  employees 
em  route  Is,  as  was  said  "about  the  only  Inspec- 
tion practicable." 

In  the  Illinois  case  the  context  shows  that 
nothing  more  Is  meant  than  that  the  brakeman 
was  still  bound 'to  x>erform  his  duty  of  Inspec- 
tion so  far  as  was  practicable,  and  that  the  lack 
of  opportunity  for  such  Inspection  before  the 
starting  of  a  train  would  not  excuse  him  for 
falling  to  make  a  due  examination  of  the  brakes 
while  the  train  was  on  the  road. 

The  divergence  between  these  cases  and  those 
cited  above  Is,  therefore,  probably  more  appar- 
ent than  real.  But,  however  this  may  be,  it  Is 
obvious  that  the  recognised  obligations  of  the 
master  to  conduct  his  business  upon  a  safe  sys- 
tem would  very  soon  become  the  veriest  fiction 
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If  the  courts  once  broke  In  upon  the  principle 
m-hlch.  requires  him  to  conduct  that  business  in 
such  a  manner  that  the  servant  shall  be  able  to 
take  the  precautions  prescribed  by  the  rules. 

This  principle  alone  prevents  rules  from  be- 
ing made  mere  provisions  against  the  liability 
of  the  master.  Instead  of  their  being,  as  they 
ought  to  be,  regulations  for  the  purpose  of  se- 
curing the  safety  of  the  servant — a  considera- 
tion which  points  directly  to  the  condnslon  that 
any  rule  conflicting  with  this  principle  should 
be  pronounced  contrary  to  public  policy  and 
void.  See  the  language  of  the  court  In  Holmes 
V.  Southern  P.  Co.  (1898)  120  Cal.  857,  holding 
that  an  employer  Is  not  entitled  to  an  instruc- 
tion that,  provided  the  plaintiff  would  not  have 
been  injured  if  he  had  followed  a  certain  rule, 
then  the  mere  fact  that  such  rule  was  Imprac- 
ticable, or  not  observed  will  not  excuse  him  for 
not  following  it. 

In  Georgia  where  the  accepted  doctrine  Is 
that  a  railroad  company  may  limit  by  an  ex- 
press contract  Its  liability  for  Injuries  caused 
by  Its  own  negligence  (Western  &  A.  B.  Co.  v. 
Bishop  (1873)  50  Oa.  465 ;  Western  ft  ▲.  B.  Co. 
V.  Strong  (1874)  52  Ga.  461 ;  Galloway  v.  West- 
em  A  A.  B.  Co.  (1876)  57  Ga.  512;  Cook  v. 
Western  ft  A.  B.  Co.  (1888)  72  Ga.  48 :  Fulton 
Bag  ft  Cotton  Mills  v.  Wilson  (1892)  89  Ga. 
818),  the  distinction  Is  taken  that  the  princi- 
ple under  which  a  rule  Is  binding  upon  an  em- 
ployee whenever  It  is  actually  or  constructively 
known  to  him  is  not  applicable  where  the  rule 
requires  him  to  waive  certain  rights  not  eon- 
nected  with  his  duties  as  an  employee.  To  bar 
his  rights  It  must  be  shown  that  he  expressly 
agreed  to  that  particular  rule.  The  mere  fact 
that  he  kept  a  copy  of  the  rules  In  his  posses- 
sion and  remained  In  the  service  will  not  disa- 
ble him  from  recovery.  Georgia  P.  B..  Co.  v. 
Dooley  (1890)  86  Ga.  294,  12  L.  B.  A.  842. 

No  exceptions  on  ground  of  public  policy  can 
be  taken  to  a  rule  which  provides  that  no  no- 
tice will  be  given  to  trackmen  of  the  passage  of 
extra  trains,  and  that  they  must  govern  them- 
selves accordingly.  Where  they  knew  of  the 
rule  they  must  be  taken  to  have  assumed  the 
risk  of  the  passage  of  such  trains  without  blow- 
ing a  whistle  or  ringing  a  bell.  Jolly  v.  De- 
troit, L.  ft  N.  B.  Co.  (1892)  98  Mich.  870. 

Nor  Is  a  paper  signed  by  a  railroad  employee, 
by  which  he  "waives  all  liability  of  the  com- 
pany to  him  for  any  results  of  disobedience  or 
Infraction  of  a  rule,"  a  contract  against  public 
policy.  It  is  merely  a  declaration  on  his  part 
that  the  company  will  not  be  liable  to  him  for 
the  consequences  of  certain  acts  which  the  com- 
pany forbids  him  to  perform.  Bussell  v.  Blch- 
mond  ft  D.  B.  Co.  (1891)  47  Fed.  Bep.  204. 

2.  ReMonablene99, 

A  railroad  company  "has  the  right  to  make 
such  reasonable  rules  as  to  the  manner  In  which 
the  operation  of  its  trains  shidl  be  conducted 
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hj  experienced  railroad  men  chosen  for  the 
purpose  by  the  officers  of  various  railroad 
companies,  and  that  they  had  been  subse- 
quently so  generally  adopted,  as  the  best  in 
use,  that,  in  1888,  58,000  (and  at  the  time  of 
the  trial  many  more)  miles  of  railroad  were 
governed  and  operated  under  them.  Three 
witnesses  of  skill  and  experience  in  the  oper- 
ation of  railroads,  who  were  familiar  with 
these  rules,  and  the  practice  of  railroads  un- 
der them,  testified  in  efifect,  that  in  their 
judgment,  and  in  tne  judgment  of  those  who 
had  prepared  and  adopt^  them,  they  were 
the  best  and  the  most  conducive  to  safety  of 


any  rules  in  use  in  this  country;  that  it  is 
more  conducive  to  the  safety  of  the  operation 
of  railroads  to  require  the  men  in  charge  of  a 
train  to  look  out  for,  and  protect  themselves 
at  all  times  against,  other  trains  and  en- 
gines, without  notice  of  their  whereabouts 
and  movements,  than  it  is  to  undertake  to 
give  them  nonce  of  these  movements  and 
whereabouts,  and  this  for  the  reason  that  if 
men  receive,  and  come  to  expect,  notice  of 
approaching  trains,  they  will  invariably  re- 
lax their  vigilance,  and  rely  upon  the  notice, 
rather  than  upon  their  own  watchfulness, 
for  their  safety,  and  that  in  the  long  run 


as  are  necessary  either  for  its  own  protection 
or  for  the  safety  of  Its  employees."  Sedgwick 
V.  Illinois  C.  R.  Co.  (1887)  73  Iowa,  168. 

.Hence,  when  the  consequences  of  a  servant's 
violation  of  a  rule  are  in  question,  its  reasona- 
bleness is  always  a  preliminary  issue  in  the 
case.  In  most  instances  the  rales  are  so  obvi- 
ously calculated  to  secure  the  servant's  safety 
that  this  issue  is  not  directly  discussed,  the  de- 
cision that  the  servant'a  action  is  barred  on 
account  of  his  violation  of  a  rule  being  an  im- 
plied declaration  that  it  is  reasonable.  (This 
remark  is  applicable  to  the  cases  cited  X.  6,  in- 
fra.) But  in  some  cases  the  courts  have  ren- 
dered specific  decisions  as  upon  the  reasonable- 
ness of  the  rule  under  review  as  a  step  towards 
the  final  conclusion  that  its  breach  disabled  the 
servant  from  recovering  damages.  Thus,  the 
following  rules  have  been  expressly  held  valid : 

A  rule  setting  apart  a  special  time  for  the 
wiping  of  machinery,  and  forbidding  employees 
to  wipe  it  while  it  was  in  motion.  Shanny  v. 
Androscoggin  Mills  (1876)  66  Me.  420. 

A  rule  prohibiting  the  coupling  or  uncoupling 
of  cars  by  going  in  between  them  while  they  are 
in  motion.  Lowe  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  (1893)  80  Iowa,  420. 

Rules  providing  that  extra  trains  may  pass 
over  the  road  at  any  time  without  previous  no- 
tice, and  that  the  foreman  of  gangs  of  track  re- 
pairers most  be  always  prepared  for  them,  and 
requiring  him  to  take  various  appropriate  pre- 
cautions for  the  safety  of  his  subordinates,  were 
held  reasonable.  Criswell  v.  Pittsburgh,  C.  ft 
St.  L.  R.  Co.  (1888)  80  W.  Va  708. 

A  rule  of  a  railroad  company  requiring  coup- 
ling and  uncoupling  of  cars  to  be  done  by  means 
of  a  stick,  and  forbidding  employees  to  go  be- 
tween cars  when  a  locomotive  is  attached. 
Richmond  &  D.  R.  Co.  v.  Rush  (1804)  71  Miss. 
087. 

A  rule  which  prohibits  Jumping  on  a  switch 
engine  while  it  is  in  motion  by  standing  in  the 
middle  of  the  track,  and  stepping  on  the  foot- 
board. Francis  v.  Kansas  City,  St.  J.  ft  C.  B. 
B.  Co.  (1802)  110  Mo.  887. 

Rules  by  which  it  is  directed  that  section  fore- 
men shall  "carefully  flag  their  truck  and  hand 
cars  against  special  and  extra  trains  or  engines, 
wbich  may  be  run  at  any  time  day  or  night, 
without  previous  notice  to  them,'*  and  that 
"special  care  must  be  taken  in  running  hand 
cars  and  truck  carji  on  all  sections  of  the  road 
where,  by  reason  of  fogs,  sharp  curves,  or  other 
circumstances,  risk  or  danger  is  involved,"  and 
that  "[hand]  cars  must  always  be  protected  by  a 
flag  when  a  clear  track  cannot  be  seen  for  a  safe 
distance."  Kansas  ft  A.  Valley  R.  Co.  v.  Dye 
(1805)  36  U.  S.  App.  23,  70  Fed.  Rep.  24,  27, 
16  C.  C.  A.  604. 

A  regulation  by  which  It  is  made  the  duty  of 
a  track  foreman  to  protect  himself  against  all 
trains,  regular  and  extra,  and  by  which  he  is 
entitled  to  no  notice  of  their  movements,  Is  un- 
reasonable. 
4;<  L.  R.  A. 


A  rule  by  which  a  servant  is  required  to  do 
work  In  a  more  dangerous  way  than  is  necessary 
ought.  It  would  seem,  to  be  Invalid  upon  general 
princlplea  Yet  It  has  been  held,  as  a  matter  of 
law,  that  a  master  is  not  negligent  In  requiring, 
in  accordance  with  a  universal  practice  in  cot- 
ton mills,  a  loom  to  be  fanned  for  cleansing  pur- 
poses while  it  is  in  motion,  where  by  snch  meth- 
od time  is  saved  and  the  work  facilitated,  to  the 
benefit  of  an  employee  who  works  by  the  piece, 
and  no  similar  accident  has  occurred  althongh 
the  process  has  to  be  repeated  sometlmee  over 
twice  a  day.  Gideon  v.  Enoree  Mfg.  Co.  (1805) 
44  S.  C.  442. 

This  decision  Is,  we  venture  to  think,  erro- 
neous. One  purpose  of  rules  is  to  protect  the 
employees  against  the  consequences  of  their  own 
imprudence,  and  It  is  hard  to  see  how  a  master 
can  be  excusable,  as  a  matter  of  law,  for  fram- 
ing a  rule  which  is  a  direct  Inducement  to  em- 
ployees to  take  additional  risks  for  the  sake  of 
slightly  Increasing  their  earnings.  The  oni- 
versal  practice  of  employers  in  any  line  of  busi- 
ness Is  merely  one  of  the  facts  to  be  considered 
In  determining  whether  the  defendant  was  negli- 
gent in  the  particular  instance  (II.  a,  9upray. 
It  should,  therefore,  have  been  left  to  the  Jury 
to  say  whether  the  customary  method  of  cleans- 
ing the  loom  was  so  dangerous  that  a  prudent 
man  would  not  have  prescribed  It. 

Whether  the  reasonableness  of  a  rule  is  a 
question  for  the  court  or  the  Jury  is  one  as  to 
which  there  is  much  apparent  conflict  between 
the  authorities.  In  some  cases  language  Is  used 
which  implies  that  it  Is  always  for  the  court ; 
the  reason  assigned  for  this  view  beia«;  that  It 
would  otherwise  be  impossible  to  a&^xre  a  uni- 
formity of  view,  or  to  insure  that  a  rule  pro- 
nounced reasonable  In  one  case  by  a  jury  might 
not  be  pronounced  unreasonable  by  another  jury 
in  a  subsequent  case.  Kansas  City,  Ft.  S.  ft 
M.  R.  Co.  V.  Hammond  (1804)  58  Ark.  325; 
Pittsburg,  Ft  W.  ft  C.  R.  Co.  v.  Powers  (1874) 
74  111.  841.  To  the  same  effect  see  IiOuIaviUe, 
N.  ft  O.  S.  R.  Co.  V.  Fleming  (1884)  14  Lea, 
128:  State  v.  Overton  (1854)  24  N.  J.  L.  435. 
61  Am.  Dec.  671 ;  Norfolk  ft  W.  R.  Ck>.  v.  Wysor. 
(1886)  82  Va  250.  (Cases  In  which  a  pas- 
senger was  the  plaintiff.) 

In  LiTiLB  Rock  ft  M.  R.  Co.  v.  Barby 
the  doctrine  was  laid  down  broadly  and 
emphatically  that,  when  a  railroad  com- 
pany adopts  certain  rules  for  the  operation  of 
its  trains,  the  reasonableness  and  sufficiency  of 
such  rules  is  always  a  question  of  law  for  the 
conrt.  Thayer,  J.,  dissented  on  the  ground  that 
judges  could  not  arrogate  to  themselves  the 
power  of  determining  such  a  question  In  a  case 
where  competent  witnesses  expressed  different 
opinions  upon  the  matter,  without  denying  suit- 
ors their  constitutional  right  to  a  trial  by  jury. 
The  mere  fact  that  greater  uniformity  would 
be  secured  by  taking  the  issue  out  of  the  hands 
of  juries  did  not,  he  thought,  justify  snch  a 
practice.       It   was   also   pointed   oat   by   tftm 
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they  will  be  caught  in  danger  more  fre- 
quently, and  more  accidents  will  happen  at 
timee  when  it  is  impossible  or  impracticable 
to  convey  notice  to  them,  than  would  occur 
if  they  were  spurred  to  constant  watchful- 
ness by  the  knowledge  that  a  train  was  liable 
to  come  upon  them  at  any  time  without  no- 
tice. These  witnesses  testified,  in  substance, 
that  this  was  the  theory  upon  which  the 
standard  rules  were  based,  and  that  they  did 
not  require  the  superintendent  or  train  de- 
spatcher  to  give  the  men  in  charge  of  either 
of  these  trains  notice  of  the  whereabouts  or 
movements  of  the  other.     They  also  testified 


that  in  their  opinion  neither  the  duty  of  the 
company,  nor  the  safety  of  its  servants,  re- 
quired that  the  crew  of  either  train  should 
have  notice  of  the  movements  or  wherea- 
bouts of  the  other,  or  that  the  extra  train 
should  be  stopped  at  Edmondson,  and  its  con- 
ductor or  engineer  informed  that  the  freight 
was  still  between  that  station  and  Forrest 
City,  where  they  knew  it  to  be  when  they 
started.  In  this  state  of  the  evidence,  it  is 
assigned  as  error  that  the  court  charged  the 
jury:  "In  sending  out  special  or  extra  trains 
due  and  sufficient  notice  of  the  movements 
and  whereabouts  of  all  other  trains  and  lo- 


leamed  Judge  that  all  the  cases  cited  to  show 
that  the  reasonableness  of  mies  was  a  question 
of  law  were,  with  or>e  exception,  eases  in  which 
DO  testimony  was  introdnced  to  show  whether 
the  rale  was  or  was  not  reasonable,  and  that  the 
decisions  were  simply  to  the  effect  that,  nnder 
snch  clrcomstances.  the  court  could  properly  de- 
termine the  reasonableness  of  a  rule. 

On  the  other  hand,  in  the  following  cases  the 
question  is  declared  to  be  one  for  the  jury :  In- 
ternational &  G.  N.  R.  Co.  V.  Hall  (1890)  78 
Tex.  657  :  Texas  A  N.  O.  R.  Co.  v.  Echols  (1894) 
87  Tex.  330. 

Sec  also  the  passenger  cases.  South  Florida 
R.  Co.  V.  Rhodes  (1889)  25  Fla.  40,  3  L.  R.  A. 
733,  Illinois  C.  R.  Co.  v.  Whlttemore  (1867)  43 
111.  420,  12  Am.  Dec.  138. 

Other  courts  have  enunciated  an  intermediate 
theory  which  seems  to  t>e  more  in  harmony  with 
general  principles,  vie.,  that  the  reasonableness 
of  a  rule  is  a  mixed  question  of  law  and  fact 
except  in  plain  cases.  Bass  v.  Chicago  ft  N.  W. 
R.  Co.  (1874)  36  Wis.  459.  17  Am.  Rep.  495 
(a  passenger  case)  :  Avery  v.  New  Yorlc  C.  ft  H. 
R.  R.  Co.  (1890)  121  N.  Y.  81  (a  passenger 
case)  :  Day  v.  Owen  (1858)  5  Mich.  520,  72  Am. 
Dec.  62. 

In  Pittsburgh,  C.  ft  St  L.  R.  Co.  v.  Henderson 
a 882)  37  Ohio  St.  549,  the  court  said: 
"Whether  a  rule  of  a  railroad  company  is  or  is 
not  a  reasonable  rule  is  in  many  cases  a  ques- 
tion of  law :  but  in  this  case  it  cannot  be  af- 
firmed as  a  matter  of  law  that  the  special  order 
made  by  superintendent  Barrett  was  reasonable. 
On  the  contrary,  whether  such  order  was  rea- 
sonable or  unreasonable  was  a  question  of  mixed 
law  and  fact,  proper  for  the  determination  of 
the  jury  In  view  of  the  circumstances  under 
which  the  order  was  to  be  executed  and  under 
proper  instructions  as  to  the  law.  The  jury 
found  that  the  order  was  unreasonable  under 
the  circumstances,  and  we  are  not  prepared  to 
say  that  the  finding  was  wrong.*' 

In  Pittsburgh.  C.  ft  St.  L.  R.  Co.  v.  Lyon 
(18S0)  123  Pa.  140,  2  L.  R.  A.  480  (a  passen- 
ger case),  it  was  contended  that  certain  instruc- 
tions were  erroneous  for  the  reason  that  they 
withdrew  from  the  consideration  of  the  jury 
the  reasonableness  or  unreasonableness  of  the 
regulation  under  consideration,  and  disposed  of 
it  as  a  question  of  law.  The  court  said: 
"While  this  position  is  not  without  the  sanc- 
tion of  respectable  authority,  the  better  opinion 
appears  to  be  that  the  question  is  generally  a 
mixed  one  of  law  and  fact.  So  far  as  the  rea- 
sonableness of  a  given  rule  depends  upon  the 
existence  of  particular  facts  and  circumstances, 
it  is  necessarily  a  question  for  the  jury,  under 
proper  instructions  from  the  court;  but  If  the 
facts  are  undisputed  the  question  is  a  proper 
one  for  the  court." 

As  between  a  master  and  a  servant,  who  has 
deliberately  entered  into  his  contract  of  employ- 
ment wuh  full  opportunities  for  ascertaining 
all  his  duties  and  the  rules  he  may  be  required 
43  L.  R.  A. 


to  comply  with,  and  who  Is  at  liberty  to  with- 
draw from  the  service  at  any  time  that  he  finds 
it  objectionable,  it  is  neither  for  the  court  nor 
the  jury  to  determine  the  reasonableness  of  a 
rule.  Wolsey  v.  Lake  Shore  ft  M.  S.  R.  Co. 
(1877)  38  Ohio  St.  227. 

Whether  an  order  suspending  a  rule  by  which 
the  running  of  certain  classes  of  trains  is  rea- 
sonable or  unreasonable  is  a  question  of  mixed 
law  and  fact  in  view  of  the  circumstances  under 
which  the  order  was  to  be  executed.  Pitts- 
burgh, C.  ft  St.  L.  R.  Co.  V.  Henderson  (1882) 
37  Ohio  St.  540. 

e.  IlUuiraiive  oa§M  with  regard  to  the  vioU^- 
tion  of  rules  by  the  servant. 

Most  of  the  cases  in  which  the  defense  ad- 
duced is  a  violation  of  a  rule  by  the  servant 
present  no  feature  of  special  Interest,  as  they 
usually  involve  only  questions  of  the  weight  of 
evidence  in  relation  to  the  general  principles  re- 
▼iewed  in  the  preceding  sections.  For  the  pur- 
poses of  the  present  note,  therefore,  it  will  be 
sufficient  to  tabulate  the  decisions  under  head- 
ings which  indicate  the  nature  of  the  rules,  the 
breach  of  which  was  alleged  to  be  negllgonTo. 
All  distinctive  features  of  special  imports  ni*e 
will  be  noticed  in  passing. 

1.  DUobedience  to  rules  respecting  signals. 

Rule  requiring  car  repairers  or  car  Inspectors 
to  put  out  signals  while  at  work.  Alabama  G. 
S.  R.  Co.  V.  Roach  (1895)  110  Ala.  266;  Cen- 
tral R.  ft  Bkg.  Co.  V.  Kitchens  (1889)  83  Ga. 
83 ;  Illinois  C.  R.  Co.  v.  Winslow  (1894)  56  lU. 
App.  462. 

It  is  DO  excuse  for  the  violation  of  such  a 
rule  that  the  car  repairer  agrees  with  a  conductor 
that  the  latter  shall  not  permit  any  of  the  cars 
In  the  train  to  come  upon  the  repair  track. 
Johnson  v.  Cleveland,  L.  ft  W.  R.  Co.  (1896)  11 
Ohio  C.  C.  553. 

Rule  requiring  section  men  to  guard  their 
hand  cars  by  certain  precautions  against  the  ap- 
proach of  special  and  wild  trains.  LouisTille  ft 
N.  R.  Co.  V.  Markee  (1893)  108  Ala.  160;  Kan- 
sas ft  A.  Valley  R.  Co.  v.  Dye  (1895)  36  U.  S. 
App.  23,  70  Fed.  Rep.  24,  16  C.  C.  A.  604  (held 
to  be  a  clear  case  of  "special  danger"  requiring 
compliance  with  a  rule  prescribing  the  use  of 
a  flag  where  such  danger  existed,  the  collision 
between  the  hand  car  and  the  train  having  oc- 
curred at  a  place  where  there  was  a  sharp  curve 
lined  with  timber  which  obscured  the  view  and 
on  a  heavy  downward  grade,  and  where  on  ac- 
count of  a  strong  wind  which  was  blowing  to- 
wards the  train,  the  sound  of  an  engine  whistle 
could  not  be  heard  at  any  great  distance). 

Failure  of  trackmen  running  a  hand  car 
around  a  curve  to  follow  oral  Instructions  and  a 
general  custom  to  flag  all  curves  regardless  of 
the  grade  Is  in  law  equivalent  to  a  disobedience 
of  the  rules  of  the  company,  although  the 
printed   rule  merely   requires  them  to   flag  all 
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comotives  which  are  liable  to  be  met  or  oyer- 
taken  by  the  special  or  extra  should  be  given 
to  the  officers  or  servants  in  charge  of  such 
trains.  And  due  notice  of  such  special  or 
extra  train  should,  in  like  manner,  be  given 
to  the  servants  in  charge  of  such  other 
trains,  as  far  as  may  be  necessary  to  guard 
against  and  prevent  accident.  And  if,  from 
any  cause,  it  is  impracticable  to  give  such 
notice,  then  such  other  precautions  as  are 
reasonably  adapted  to  prevent  danger  of  col- 
lision or  accident  should  be  taken.  If  the 
jury  believe  from  the  evidence  that  the  de- 
fendant, through  any  default  or  neglect  on  its 


curves  In  *'goln«  up  grades."  Southern  P.  Co. 
V.  Eyan  (1895.  Tex,  Civ.  App.)  29  S.  W.  527. 

Rules  requiring  employees  traveling  on  "hand 
cars  to  flag  trains.  McGrath  v.  New  York  A  N. 
E.  R.  Co.  (1885)  15  R.  I.  95. 

Rule  requiring  employees  to  keep  a  constant 
lookout  for  signal  lights  on  trains.  Ward  v. 
Chesapeake  &  O.  R.  Co.  (1894)  39  W.  Va.  46 
(failure  to  look  out  led  to  a  collision  with  the 
second  section  of  a  train). 

Rule  that  imperfect  display  or  absence  of  sig- 
nal shall  be  regarded  as  a  danger  signal.  Chl- 
ca«ro  ft  W.  I.  R.  Co.  V.  Plynn  (1895)  154  111. 
448. 

Rale  requiring  an  employee  when  coupling 
cars  to  know  that  the  signal  which  he  has  given 
to  the  engineer  has  been  understood  and  obeyed 
before  he  places  himself  In  a  position  of  danger 
relying  upon  such  obedience.  Strong  v.  Iowa  C. 
R.  Co.  (1895)  94  Iowa,  880;  Deeds  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  (1887)  74  Iowa,  154. 

The  conductor  of  a  train  Is  guilty  of  negli- 
gence If  he  relies  on  a  signal  which  is  not  given 
tai  accordance  with  the  rules  of  the  company, 
and  if  he  docs  he  cannot  recover  for  an  injury 
received  by  him  in  consequence.  Columbus  ft 
W.  R.  Co.  V.  Bridges  (1888)  86  Ala.  448. 

See  also  XI.  e,  8,  infra. 

2.  Ditobedience  to  rules  regulating  the  work  of 

coupling  oars. 

Rule  requiring  the  use  of  coupling  stick. 
Norfolk  ft  W.  R.  Co.  v.  Briggs  (182,  Va.)  14 
8.  E.  753 :  Richmond  ft  D.  R.  Co.  v.  Rush  (1894) 
71  Miss.  987 ;  Richmond  ft  D.  R.  Co.  v.  Finley 
(1804)  25  U.  S.  App.  16.  63  Fed.  Rep.  228,  12 
C.  C.  A.  595 ;  Sloan  v.  Georgia  P.  R.  Co.  (1890) 
86  Oa.  15;  Richmond  ft  D.  R.  Co.  v.  Pannill 
(1898)  89  Va.  552;  Horan  v.  Chicago,  St.  P. 
M.  ft  O.  R.  Co.  (1893)  89  Iowa,  828;  Richmond 
ft  D.  R.  Co.  V.  Free  (1892-93)  97  Ala.  231; 
Central  R.  ft  Bkg.  Co.  v.  Maltsby  (1892)  90  Ga. 
680 ;  Zumwalt  v.  Chicago  ft  A.  R.  Co.  (1889)  35 
Mo.  App.  667. 

Rule  prohibiting  coupling  by  hand,  when  It 
is  practicable  to  use  a  stick  or  pin  for  guiding 
the  link.  Gleason  v.  Detroit,  G.  H.  ft  M.  R.  Co. 
(1896)  43  U.  S.  App.  89,  73  Fed.  Rep.  647,  19 
C.  C.  A.  636. 

Rule  prohibiting  the  coupling  or  uncoupling 
of  cars  when  in  motion.  Baltser  v.  Chicago, 
M.  ft  N.  R.  Co.  (1892)  88  Wis.  459; 
Bast  Tennessee,  V.  ft  G.  R  Co.  v.  Smith 
(1890)  89  Tenn.  114:  Darracott  v.  Ches- 
apeake ft  O.  R.  Co.  (1887)  83  Va.  288 ;  Schanb 
V.  Hannibal  ft  St.  J.  R.  Co.  (1891)  106  Mo.  74: 
Richmond  ft  D.  R.  Co.  v.  Thomason  (1892)  99 
Ala.  471;  Alabama  G.  S.  R.  Co.  v.  Ritchie 
(l&if5)  111  Ala.  297 ;  Johnson  v.  (^esapeake  ft 
O.  R.  Co.  (1893)  88  W.  Va.  206 :  Lockwood  v. 
Chicago  ft  N.  W.  R  Co.  (1882)  55  Wis.  50; 
Gleason  v.  Detroit,  G.  H.  ft  M.  R.  Co.  (1896)  48 
U.  S.  App.  89,  78  Fed.  Rep.  647,  19  C.  C.  A. 
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part,  failed  to  perform  the  aforesaid  duties, 
and  that  the  collision  was  caused  by  such 
failure,  and  that  thereby  plaintiff  sustained 
the  injuries  complained  of,  the  defendant  is 
liable  in  this  action." 

This  instruction  is  a  plain  declaration  that 
the  theory  which  the  wisdom  and  experience 
of  many  of  the  most  careful  and  intelligent 
railroad  operators  have  deemed  most  condu- 
cive to  the  safety  of  their  employees,  their 
passengers,  and  their  property,  is  unsound, 
that  the  rules  based  upon  it  are  unreasona- 
ble, and  that  the  operation  of  a  railroad  in 
accordance  with  it  is  negligence.     Such  a 


636  (in  this  case  the  act  of  the  plaintiff  was  es- 
pecially culpable,  as  he  had  had  an  opportunity 
of  uncoupling  the  cars  while  they  were  at  rest)  : 
Louisville  ft  N.  R.  Co.  v.  Reagan  (1895)  96 
Tenn.  128;  Grand  Michigan  C.  R.  Co.  (1890)  83 
Mich.  564,  11  L.  R.  A.  402  (recovery  denied  al- 
though the  accident  was  directly  caused  by  the 
brakeman's  foot  catching  in  an  unblocked 
switch,  and  there  was  a  statute  requiring  the 
blocking  of  switching). 

Where  the  rules  of  the  company  allow  the 
coupling  of  moving  cars,  the  coupler  is  merely 
required  to  use  ordinary  care.  A  brakeman  is 
not,  as  matter  of  law,  guilty  of  contributory 
negligent  in  going  between  cars  for  the  purpose 
of  coupling  them  while  they  are  moving  at  a 
rate  of  3  or  4  miles  an  hour,  which,  according 
to  the  testimony  of  experienced  railroad  men. 
is  a  reasonably  safe  rate  of  speed,  even  though 
it  was  not  necessary  for  him  to  do  the  ooupling 
while  the  cars  were  moving.  Hollenbed^  v. 
Missouri  P.  R.  Co.  (1897)  141  Mo.  97. 

In  Lake  Erie  ft  W.  R.  Co.  v.  Craig  (1896)  37 
U.  S.  App.  654,73  Fed.  Rep.  642, 19  C.  C.  A.  631, 
a  positive  rule  forbidding  the  coupling  of  cars 
while  in  motion  was  violated,  but  it  was  also  de- 
cided, on  general  grounds,  that  one  who  goes  be- 
tween cars  running  about  5  miles  an  hour  to  un- 
couple them  on  a  dark  night  when  the  ground  Is 
frosen  with  snow  upon  it,  at  a  point  where  the 
tracks  Interlace  and  the  ties  project  above  the 
ground,  which  is  usually  moist  and  likely  to  be 
slippery, — especially  when  he  has  just  given  his 
signal  to  the  engineer  for  a  hard  kick  of  the 
cars, — is  not,  as  matter  of  law,  free  from  con- 
tributory negligence  which  moj  prevent  his  re- 
covering damages  for  injuries  received. 

Rule  forbidding  employees  to  go  between  cars 
when  a  locomotive  is  attached  to  them.  Rich- 
mond ft  D.  R.  Co.  V.  Rush  (1894)  71  Miss. 
987;  Richmond  ft  D.  R.  Co.  v.  Finley  (1894)  25 
U.  S.  App.  16,  63  Fed.  Rep.  228,  12  C.  C.  A. 
695 ;  Richmond  ft  D.  R.  Co.  v.  Pannill  (1893)  89 
Va.  552. 

Rule  forbidding  an  employee  to  go  on  the 
track  in  front  of  a  moving  car  for  the  purpose 
of  coupling  it  to  another.  Pryor  v.  Louisville 
ft  N.  R.  Co.  (1889)  90  Ala.  32. 

Rule  requiring  brakeman,  before  entering  up- 
on the  track  In  front  of  a  moving  train  to  look 
and  see  that  the  track  Is  dear.  Loranger  ▼. 
Lake  Shore  ft  M.  S.  R.  Co,  (1895)  104  Mich.  80 
(brakeman,  while  walking  sideways,  and  at- 
tempting to  reverse  a  crooked  link  stumbles 
aginst  a  pile  of  ashes  lately  dumped  on  the 
track). 

8.  JHsobcdienoe  to  rulee  reifulating  the  opera- 
tion of  traine. 

Rules  fixing  the  maximum  rate  of  speed  at 
which  trains  may  be  run  between  stations. 
Sutherland  v.  Troy  ft  B.  R.  Co.  (1891)  125  N.  T. 
737,  second  appeal  before  supreme  court  (1883) 
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declaration  of  the  law  ou^ht  not  to  be  made 
without  clear  and  convincing  proof,  nor 
without  the  most  careful  and  deliberate  con- 
fiideration.  The  theory  upon  which  these 
rules  are  based,  the  rules  themselves,  and  the 
operation  of  railroads  in  accordance  with 
them  have  all  received  the  sanction  of  re- 
spectable authority.  Illinois  O.  R.  Co,  v. 
Neery  26  111.  App.  356,  360, 31  III.  App.  126, 
134,  139;  Kenneliy  v.  Baltimore  d  0.  R.  Co. 
166  Pa.  60;  McOrath  v.  NeiD  York  dN.E.R. 
<Jo.  15  R.  I.  96,  97 ;  WHght  v.  'Sew  York  C 
R.  Co.  25  N.  Y.  562,  569.     It  does  not  seem 


unreasonable  to  suppose  that  men  who  are 
warned  that  other  trains  will  pass  over  the 
railroad  on  which  they  are  operating  without 
notice  to  them,  and  that  they  must  watch  for 
and  protect  themselves  against  them  at  all 
times,  would  operate  their  trains  with  more 
care  and  fewer  accidents  than  they  would  if 
an  attempt  were  made  to  notify  them  of  the 
whereabouts  and  movements  of  all  trains, 
in  view  of  the  fact  that  the  expectation  of 
such  notice  might  relax  their  vigilance,  and 
that  they  woum  often  be  in  locations  where 
i  it  would  be  impossible  to  give  them  the  no- 


74  Hui,  162  (collision  caused  through  train's 
reacbtog  a  point  where  It  would  not  have  been 
if  the  proper  speed  had  been  kept)  ;  Conger  v. 
Flint  ft  P.  M.  R.  COw  (1891)  86  Mich.  76. 

Rule  prescribing  the  speed  at  which  trains 
shall  approach  brldgea  Norfolk  ft  W.  R.  Co. 
▼.  Williams  (1802)  80  Ya.  165. 

Rule  prescribing  slackened  speed  In  running 
trains  over  bridge.  Rlttenhouse  v.  Wilming- 
ton Street  R.  Co.  (1897)  120  N.  C.  544. 

Rule  requiring  engineers  to  slacken  speed 
when  approaching  switches.  Memphis  ft  C.  R 
Co.  V.  Thomas  (1875)  51  Miss.  637;  Bast  Ten- 
nessee, y.  ft  G.  R.  Co.  V.  Kane  (1893)  92  Ga. 
187.  22  L.  R  A.  315. 

Rule  requiring  engineers  to  run  at  a  slower 
rate  of  speed  than  that  specified  by  the  time 
«ard  if  the  track  was  not  In  good  repair.  Illi- 
nois C.  R  Co.  V.  Patterson  (1879)  98  111.  290. 

Etxpress  command  to  run  a  train  slowly  at  a 
^certaln  curve,  the  conBequence  of  disobedience 
being  that  the  engine  was  derailed.  Robinson 
V.  West  Virginia  ft  P.  R.  Co.  (1895)  40  W.  Va. 
583. 

Rules  requiring  engineers  to  know  absolutely 
what  trains  had  passed  at  a  certain  station. 
Frits  V.  Missouri,  K.  ft  T.  R.  Co.  (1895,  Tex. 
Civ.  App.)  30  S.  W.  85  (result  of  disobedience 
was  a  premature  starting  of  the  train  and  a 
collision). 

Rule  requiring  conductors  not  to  start  their 
trains  from  certain  stations  before  the  arrival 
of  other  trains  as  Indicated  by  the  schedule. 
Wescott  V.  New  York  ft  N.  B.  R  Co.  (1891)  153 
Mass.  460. 

Role  requiring  the  sounding  of  a  whistle  and 
a  certain  rate  of  speed  when  a  train  is  running 
round  a  curve  in  an  obscure  place.  Southern  P. 
Co.  V.  Ryan  (1805,  Tex.  Civ.  App.)  29  8.  W. 
527. 

Rule  requiring  an  engineer  who  stops  his 
train  In  a  cut  to  blow  his  whistle  as  a  signal 
to  brakemen  to  post  themselves  where  they  can 
flag  approaching  trains.  (Culpepper  v.  Interna- 
tional ft  G.  N.  R  Co.  (1897)  90  Tex.  627. 

Rules  requiring  that,  in  case  a  train  stops, 
the  following  train  should  be  flagged.  Smith 
V.  New  York  C.  ft  H.  R  R  Co.  (1895)  88  Hun,  468. 
Rule  regulating  the  passage  of  trains  over  sin- 
gle tracka  Wert  v.  Keim  (1888,  Pa.)  12  Cent. 
Rep.  381. 

Rule  requiring  engineer  to  stand.  Instead  of 
sittingt  while  his  engine  Is  passing  "close  plac- 
es." Louisville  ft  N.  R  Co.  v.  Stutts  (1894) 
106  Ala.  368. 

Rule  prohibiting  the  shifting  of  cars  down 
grade  without  the  control  of  the  engine.  Rich- 
mond ft  D.  R  Co.  V.  Dudley  (1893)  90  Va.  304. 

Rule  forbidding  the  operation  of  an  engine  by 
a  fireman  unless  the  engineer  Is  on  It.  Barry  v. 
Hannibal  ft  St.  J.  R  Co.  (1888)  98  Mo.  62. 

4.  Disobedience  to  rules  in  regard  to  stdtohing. 

Role  forbidding  fiylng  switches.     Pllklnton  v. 
Onlt  C.  ft  S.  F.  B.  Co.  (1888)  70  Tex.  226. 
43  L.  R.  A. 


A  rule  having  reference  to  the  switching  of 
cars  on  grades  is  inadmissible  In  evidence  where 
the  accident  occurred  on  a  level  track.  Henry 
V.  Sioux  City  ft  P.  R  Co.  (1885)  66  Iowa,  52. 

5.  Disobedience  to  rules  regulating  the  mamnet 

of  getting  on  or  off  raUway  ears. 

Rule  prohibiting  employees  from  getting  on 
or  off  trains  while  in  motion.  San  Antonio  ft 
A.  P.  R.  Co.  V.  Wallace  (1890)  76  Tex,  636; 
Gulf.  W.  T.  ft  P.  R  Co.  V.  Ryan  (1888)  69  Tex. 
665 ;  Francis  v.  Kansas  City,  St.  J.  ft  C.  B.  R. 
Co.  (1802)  110  Mo.  387 ;  Blgln,  J.  ft  B.  R  Co.  v. 
Docherty  (1896)  66  111.  App.  17;  Overby  v. 
Chesiipeake  ft  O.  R  Co.  (1893)  37  W.  Va.  524. 

Rule  forbidding  employees  to  step  on  the 
front  of  approaching  engines  or  cars.  Gleason 
V.  Detroit.  G.  H.  ft  M.  R.  Co.  (1896)  43  U.  8. 
App.  89,  73  Fed.  Rep.  647,  19  C.  C.  A.  636. 

Rule  forbidding  employees  to  jump  on  or  off 
trains  or  engines  at  high  speed.    Jbid. 

6.  Rulee  directing  employees  to  be  or  not  to  he 

in  particular  places. 

Rule  forbidding  trainmen  to  be  on  the  pilot  of 
a  moving  locomotive.  Louisville  ft  N.  R  Co.  v. 
Wilson  (1890)  88  Tenn.  316. 

Rule  forbidding  members  of  wrecking  crews 
to  travel  on  the  engine.  Abend  v.  Terre  Haute 
ft  I.  R.  Co.  (1884)  111  111.  202,  53  Am.  Rep. 
616;  Hurlbut  v.  Wabash  R.  Co.  (1895)  130  Mo. 
657. 

Rule  requiring  brakemen  to  be  at  their  posts 
while  their  train  is  running.  Sprong  v.  Boston 
ft  A.  R.  Co.  (1874)  58  N.  Y.  56. 

Rule  requiring  trainmen  to  be  on  the  top  of 
the  car  while  the  train  Is  In  motion.  Central 
Trust  Co.  V.  Bast  Tennessee,  V.  ft  G.  R.  Co. 
(1888).  60  Fed.  Rep.  358  (plaintiff  Injured  by 
striking  against  coal  chute  while  on  the  side  of 
a  car). 

Bvldence  that  It  was  customary  for  a  conduc- 
tor, and  sometimes  his  duty,  to  be  on  top  of  a 
box-car  will  not  excuse  him  for  violating  a  rule 
which  prohibited  him  from  taking  such  a  posi- 
tion on  a  train  which  was  passing  through  a 
truss  bridge,  where  It  Is  also  In  evidence  that 
his  duty  only  required  him  to  be  In  that  posi- 
tion when  It  became  necessary  to  assist  in  brak- 
ing, coupling,  and  signaling,  or  in  making 
switches  at  stations.  San  Antonio  ft  A.  P.  R. 
Co.  V.  Wallace  (1890)  76  Tex.  636. 

Rules  forbidding  railroad  employees  to  walk 
between  the  raila  Chicago,  B.  ft  Q.  R  Co.  v. 
Maney  (1894)  55  111.  App.  588. 

7.  Disobedience  to  rules  prescribing  that  appli- 

ances sJuM  be  inspected. 

Rule  requiring  brakeman  to  test  hand  brakes 
before  his  train  starts.  La  Croy  v.  New  York, 
L.  B.  ft  W.  R.  Co.  (1890)  57  Hun,  167  (1892) 
132  N.  Y.  570. 

Rule  requiring  brakeman  to  Inspect  couplings. 
Louisville  ft  N.  R  Co.  v.  Reagan  (1896)  96 
Tenn.  128. 
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tices.  If  experience  has  proved  this  suppo- 
sition to  be  m  accordance  with  the  fact,  and 
has  led  to  the  adoption  of  rules  which  do  not 
require,  but  discountenance,  such  notices,  be- 
cause the  habit  of  giving  them  has  been 
found  to  increase  the  number  and  danger  of 
accidents,  as  the  adoption  of  these  standard 
rules  by  so  many  railroad  companies,  and 
the  testimony  of  the  experienced  witnesses 
who  are  operating  railroads  under  them, 
tend  to  show,  it  cannot  be  said  that  it  was 
the  duty  of  the  defendant  to  £[ive  these  no- 
tices, nor  that  its  failure  to  eive  them  was 
negligence.     The  fact  is  not  forgotten  that 


the  defendant  in  error  produced  three  wit- 
nesses who  testified  that  such  notices  should 
have  been  ^iven.  But  in  our  opinion  their 
testimony  is  insufficient,  in  the  face  of  the 
evidence  of  three  witnesses  of  equal  credibil- 
ity who  testified  to  the  contrary,  so  clearly  to 
establish  the  vice  of  the  theory,  and  the  un- 
reasonableness of  the  rules  and  practice 
which  companies  operating  more  than  58,000 
miles  of  railroad  nave  adopted  as  the  best 
and  most  conducive  to  safety,  as  to  warrant 
a  court  in  so  declaring  as  a  matter  of  law. 
The  skilled  and  experienced  railroad  oper- 
ators who  seem  to  have  developed  this  theory 


Rnle  requiring  a  brakeman  to  examine  the 
cars  and  satisfy  himself  as  far  as  he  reasonably 
can  that  they  are  in  good  order.  Karrer  v.  De- 
troit, G.  U.  ft  M.  R.  Co.  (1889)  76  Mich.  400 
(case  of  defective  drawhead  which  the  plaintiff 
could  have  at  once  observed  if  he  had  taken  the 
trouble  to  look  at  the  car  when  it  was  approach- 
ing). 

Rule  prohibiting  going  between  cars  to  make 
a  coupling  "unless  the  drawhead  and  other 
coupling  appliances  are  known  to  be  in  good 
order."  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Rice 
(1888)  51  Ark.  467,  4  L.  R.  A.  178. 

If,  by  the  rules  of  a  railroad  company,  the 
duty  of  inspecting  foreign  cars  Is  thrown  npon 
the  conductor,  he  cannot  recover  for  injuries 
caused  by  a  fadlure  to  make  such  an  Inspection. 
Fort  Wayne,  C.  ft  L.  R.  Co.  v.  Gruff  (1892)  132 
Ind.  18. 

8.  Diaobedience  to  rules  re^iUring  aervant  to 

report  danger$. 

Rule  requiring  brakeman  to  test  brakes  and 
either  report  the  defects  found  therein  or  him- 
self make  the  proper  repairs.  Beall  v.  Pitts- 
burgh. C.  ft  St.  L.  R.  Co.  (1893)  38  W.  Va.  625. 

Rule  requiring  miners  to  report  dangerous 
places  In  tunnels.  Davis  v.  Nuttallsburg  Coal  ft 
Coke  Co.  (1890)  34  W.  Va.  500. 

9.  DUohedienoo  to  rules  regulatino  the  manipu- 

lation of  machinery. 

Rule  forbidding  servants  to  wipe  machinery 
while  It  Is  In  motion.  Shanny  v.  Androscoggin 
Mills  (1876)  66  Me.  420. 

Rule  requiring  cotton  loom  to  be  fanned  for 
cleansing  purposes  while  It  is  In  motion.  Gid- 
eon V.  Enoree  Mfg.  Co.  (1894)  44  S.  C.  442. 

10.  Diaobedience  to  rules  regulating  personal 

habits  of  servants. 

Rule  forbidding  use  of  Intoxicating  liquors. 
Gulf.  W.  T.  ft  P.  R.  Co.  V.  Ryan  (1888)  69  Tex. 
665;  Western  ft  A.  R.  Co.  v.  Bossey  (1894)  95 
Ga.  684. 

f.  Waiper  of  rule  habitually  disregarded, 

1.  Dootrine  of  icMver  stated. 

The  following  statements  will  show  sufficient- 
ly the  scope  of  the  doctrine  of  waiver  enunciated 
in  Its  most  general  form.  "There  Is  no  doubt 
that  a  person  or  company  having  authority  to 
establish  rules  for  the  government  of  employees 
may,  In  any  particular  instance,  waive  obedi- 
ence to  the  rules,  or  may  knowingly  acquiesce 
in  a  disregard  of  the  rules  so  continuously  and 
for  such  a  length  of  time  as  to  justify  the  Infer- 
ence that  they  are  no  longer  in  force,  and  that 
obedience  will  not  be  required."  Alabama  G. 
S.  R.  Co.  V.  Roach  (1896)  110  Ala.  266. 

*' Abrogation  of  a  rule  .  .  .  may  be  pre- 
sumed when  It  is  frequently  and  openly  violated 
43  L.  R.  A. 


for  such  a  length  of  time  that  the  company  [em> 
ployer]  could,  by  the  use  of  ordinary  care,  have 
ascertained  Its  nonobservance."  Texas  ft  P.  R. 
Co.  V.  Leighty  (1895,  Tex.  Civ.  App.)  82  8.  W. 
790. 

"Where  a  rule  of  the  employer  .  .  .  has 
been  habitually  disobeyed  since  Its  Inception,  or 
for  a  long  period  of  time,  in  the  presence  or  to 
the  knowledge  of  the  employer,  without  an  at- 
tempt to  enforce  It,  or  has  been  disregarded  In 
such  a  manner  and  for  such  length  of  time  as 
to  raise  a  presumption  that  It  was  done  with  his 
knowledge  and  approval,  the  rule  will  be  re- 
garded as  abrogated  or  waived."  Wright  v. 
Southern  P.  Co.  (1896)  14  Utah,  883. 

"A  railway  company  cannot  escape  liability 
by  showing  a  violation  of  rules  which  are  never 
enforced,  and  which  are  habitually  disregarded 
with  the  knowledge  and  apparent  acquiescence 
of  officers  whose  duty  It  Is  to  enforce  them." 
Spauldlng  v.  Chicago,  St.  P.  ft  K.  C.  R.  Co. 
(1896)  98  Iowa,  205. 

A  railroad  company  cannot  plead  violation  of 
rules  by  an  employee  where  the  work  was  being 
done  in  the  manner  in  which  it  had  been  done 
for  years.  Eastman  v.  Lake  Shore  ft  M.  8.  R. 
Co.  (1894)  101  Mich.  597. 

A  waiver  of  a  rule  may  arise  from  constant 
violations  of  it  acquiesced  In  by  the  employer, 
r^we  V.  Chicago.  St.  P.  M.  ft  O.  R.  Co.  (1893) 
89  Iowa,  420.  There  the  court  said :  '*There  Is 
a  conflict  in  the  cases,  some  of  them  holding 
that  a  usage  or  custom  cannot  be  shown  as 
against  a  rule  or  contract  like  that  nnder  con- 
sideration, but  we  think  it  Is  clear  that  It  Is 
competent  to  show  a  usage  or  custom  on  the 
part  of  the  employees  of  defendant  at  variance 
with,  and  In  violation  of,  such  a  rule,  when  the 
defendant  has,  through  Its  proper  officers, 
knowledge  of  Its  violation,  and  their  condact 
shows  that  they  acquiesced  In  such  violation. 
If  rules  are  made  in  good  faith,  and  for 
the  protection  of  the  company's  employees,  that 
protection  can  best  t>e  obtained  by  compelling 
their  observance  while  the  party  is  alive  for 
whose  benefit  they  are  made.  The  defendant 
cannot  shield  Itself  from  liability  by  relying  up- 
on a  rule  which,  under  the  evidence.  It  should 
know  has  been  constantly  violated,  and  where 
It  may  be  properly  assumed  that  it  acquiesced 
therein." 

An  employer  cannot  be  permitted  to  set  up 
as  a  valid  defense  against  Injury  to  an  em- 
^loyee,  through  his  negligence,  the  letter's  vio- 
lation of  a  rule  which  the  employer  has  know- 
ingly permitted  to  be  practically  abandoned. 
Northern  P.  R.  Co.  v.  Nickels  (1892)  4  U.  S. 
App.  369,  50  Fed.  Rep.  718,  1  C.  C.  A.  625. 
where  the  court  in  commenting  on  the  evidence 
said :  "But  In  the  case  at  bar  the  utter  and  totai 
disregard  of  this  rule  was  proved  to  be  known 
to  the  very  officer  who,  if  any  was,  must  have 
been  charged  with  the  enforcement  of  this  rule 
on  his  division  of  this  railroad.     The  disregard 
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and  formulated  theee  rules  cure  undoubtedly 
more  competent  than  jurors  or  judges  to 
select  and  prepare  rules  most  conducive  to 
the  safe,  economical,  and  prosperous  opera- 
tion of  railroads.  Tlie  interest  of  the  owners 
of  these  railroads,  the  interest  and  ambition 
of  those  who  operate  them,  alike  prompt 
them  to  select  ana  use  the  best;  and,  unless  the 
rules  they  adopt  are  clearly  shown  to  be  pal- 
pably unreasonable  or  clearly  insufficient,  rail- 
road companies  ought  not  to  be  charged  with 
negligence  on  account  of  their  adoption  and 
use.  Vedder  v.  Fellows,  20  N.  Y.  126,  133 ; 
Enright  v.  Toledo,  A.  A.  d  N.  M.  R.  Co.  93 


Mich.  409.  In  our  opinion,  there  was  no 
such  proof  in  this  case;  and  at  the  close  of 
the  trial  the  court  should  have  instructed  the 
jury  that  the  system  of  rules,  and  practice 
under  them,  which  the  company  had  adopted, 
was  neither  unreasonable  nor  insufficient. 
The  defendant  in  error  and  the  other  serv- 
ants of  the  company  were  familiar  with  these 
rules,  and  the  theory  upon  which  they  wertf 
based.  By  taking  service  under  them  with- 
out objection  or  protest,  they  assumed  the 
ri«ks  and  dangers  of  the  theory  that  every 
employee  who  operates  trains  must  beware  of 
other  trains  moving  in  the  same  direction, 


or  violation  of  the  rale  was  not  merely  habitual, 
customary:  it  was  complete.  The  evidence  of 
the  witnesses  is  that  none  of  them  ever  saw  one 
Instance  in  which  the  rule  was  complied  with 
on  the  defendant's  railroad.  To  hold  that  this 
defendant  company  could  make  this  rule  on 
paper,  call  It  to  plaintilTs  attention,  and  give 
him  written  notice  that  he  must  obey  it  and  be 
bound  by  it  on  one  day.  and  Icnow  and  acqui- 
esce, without  complaint  or  objection,  in  a 
complete  disregard  of  it  by  the  plalntifC  and  all 
its  other  employees  associated  with  him  on  ev- 
ery day  he  was  in  its  service,  and  then  escape 
liability  to  him  for  an  injury  caused  by  its  own 
breach  of  duty  toward  the  plaintifC  because  he 
disregarded  this  rule,  would  be  neither  good 
morals  nor  good  law.  Actions  are  often  more 
effective  than  words,  and  it  will  not  do  to  say 
that  neither  the  plaintiff  nor  the  jury  was  au- 
thorised to  believe  from  the  long-continued  ac- 
quiescence  of  the  defendant  in  the  disregard  of 
this  role  that  it  had  been  abandoned,  that  it 
was  not  in  force.  The  evidence  of  such  aban- 
donment was  competent  and  ample,  and  the  rul- 
ing and  charge  of  the  court  below  on  this  sub- 
ject were  right." 

It  is  competent  to  show  what  was  usually  and 
habitually  done  in  the  running  of  trains,  be- 
cause, if  the  company  permits  a  certain  course 
of  conduct,  it  should  not  be  allowed  to  hold  its 
employees  to  the  very  letter  of  its  rules  in  order 
to  shield  itself  from  liability  for  what  it  had 
tacitly  permitted.  Huan  v.  Michigan  C.  R.  Co. 
(1S89)  78  Mich.  526,  7  L.  R.  A.  600. 

In  Little  Itock,  M.  R.  ft  T.  R.  Co.  v.  Leverett 
(iT^tsa^  48  Ark.  833,  an  Instruction  was  ap- 
proved which  told  the  jury  that  an  employee  is 
not  bound  by  a  rule  of  the  company  not 
brought  to  his  attention,  or  which  is  habitually 
violated  with  the  knowledge  of  his  superior  of- 
ficers, and  without  any  effort  on  their  part  to 
enforce  it,  or  where  the  usage  and  practice  of 
the  company  would  tend  to  mislead  him  in  a 
violation  of  the  rule. 

An  employee  in  a  paper  mill  is  not,  as  mat- 
ter of  law,  guilty  of  contributory  negligence  in 
attempting,  on  a  direction  by  a  superior,  to  pull 
the  broken  paper  off  a  press  at  night  while  the 
lights  are  out,  so  as  to  prevent  a  recovery  for 
an  injury  caused  by  the  unexpected  breaking  of 
the  paper  and  his  failure  to  catch  hold  of  a  hand 
rail  to  prevent  his  falling,  notwithstanding  an 
order  to  stop  the  presses  at  night  when  the 
paper  broke  while  the  lights  were  out,  where 
snch  order  had  been  previously  disobeyed  by 
others.  Sawyer  v.  Rnmford  Falls  Paper  Co. 
(1S97)  90  Me.  864.  The  court  remarked  that 
the  servant  "was  under  no  obligations  to  obey 
an  order  to  remove  broken  paper  while  the  press 
was  in  motion  in  the  darkness,  but  he  evidently 
believed  that  he  was  expected  to  do  it,  if  re- 
quested by  the  machine  tender.** 

To  the  same  effect,  see  Hayes  v.  Bush  ft  D. 
Mfg.  Co.  (1886)  41  Hun,  407;  Louisville  ft  N. 
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R.  Co.  V.  Reagan  (1896)  96  Tenn.  128;  New- 
port News  ft  M.  Y.  Co.  V.  Campbell  (1894)  16 
Ky.  L.  Rep.  714 ;  Knickerbocker  Ice  Co.  v.  Finn 
(1897)  61  U.  S.  App.  256,  80  Fed.  Rep.  488,  25 
C.  C.  A.  679 :  Georgia  P.  R.  Co.  v.  Davis  (1890) 
92  Ala  300 ;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Slattery  (1896)  67  Kan.  499;  Atchison,  T.  ft 
S.  F.  R.  Co.  V.  Sly  (1889)  41  Kan.  729 ;  Kansas 
City,  Ft.  S.  ft  G.  R.  Co.  v.  Kier  (1889)  41  Kan. 
661;  International  ft  O.  N.  R.  Co.  v.  Hlnsie 
(1891)  82  Tex.  623 ;  White  v.  Louisville,  N.  O. 
ft  T.  R.  Co.  (1894)  72  Miss.  12;  Chicago  ft  W. 
I.  R.  Co.  V.  Flynn  (1895)  164  111.  448;  Boess 
V.  Clausen  ft  P.  Brewing  Co.  (1896)  12  App. 
Div.  366  (conductor  on  a  freight  elevator,  not 
as  matter  of  law  negligent  in  allowing  other  em- 
ployees engaged  with  him  in  handling  freight  to 
go  upon  the  elevator,  notwithstanding  a  notice 
that  riding  on  the  elevator  without  permission 
is  strictly  forbidden,  there  being  evidence  that 
employees  had  frequently  ridden  with  the 
knowledge  and  consent  of  the  employer). 

A  custom  in  violation  of  a  rule  known  and 
acquiesced  in  by  the  employer  or  his  representa- 
tives amounts  to  an  abandonment  of  the  rule 
to  the  extent  to  which  the  custom  infringes  the 
rule.  Barry  v.  Hannibal  ft  St.  J.  R.  Co.  (1888) 
98  Mo.  62. 

But  it  need  scarcely  be  said  that  there  can 
be  no  recovery  where  the  only  custom  which  the 
plaintiff  succeeds  In  establishing  by  his  evidence 
is  one  which  he  appears  to  have  been  disregard- 
ing equally  with  the  rule  Itself.  Central  Trust 
Co.  V.  Bast  Tennessee,  V.  ft  G.  R.  Co.  (1888)  69* 
Fed.  Rep.  363  (principle  also  assumed  to  be  cor- 
rect In  Alexander  v.  Louisville  ft  N.  R.  Co. 
(1886)  B6  Ky.  589). 

In  Wilson  V.  Michigan  C.  R.  Co.  (1892)  94 
Mich.  20,  the  court  (p.  28)  considered  that  the 
doctrine  which  predicates  a  waiver  of  rules 
from  the  master's  knowledge  of  their  repeated 
violation  applies  only  to  strangers,  and  limits 
the  cases  in  which  an  abrogation  of  rules  by  a 
railroad  company  will  be  Inferred  as  to  an  em- 
ployee to  those  In  which  he  is  compelled  by  posi- 
tive orders  to  violate  such  rules,  or  when 
such  a  system  of  timing  the  trains,  or  con- 
ducting the  business  is  adopted  as  to  make  It 
necessary  to  violate  rules  In  order  to  do  the 
work  required  of  them.  But  this  ruling  Is 
clearly  contrary  to  the  weight  of  authority,  and 
unsupported  by  any  sound  principle. 

In  other  decisions  the  negative  side  of  the 
doctrine  Is  emphssised,  and  the  servant  viewed, 
as  the  party  upon  whom  rests  the  burden  of 
proving  certain  facts  before  he  can  be  permitted, 
to  escape  the  ordinary  consequences  of  diso- 
bedience to  a  rule. 

A  servant  who  seeks  to  absolve  himself  from< 
the  imputation  of  contributory  negligence  on 
the  ground  of  an  habitual  disregard  of  a  rule 
must  show  that  the  employer  acquiesced  In.  Its 
Infraction.  Francis  v.  Kansas  City,  St.  J.  ft  C» 
B.  R.  Co.  (1892)  110  Mo.  387. 
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without  iMtice  of  their  whereabouts,  and  the 
risks  and  dangers  of  the  system  of  rules  which 
was  based  upon  this  theory.  Wolsey  y.  Lak€ 
•Shore  d  M.  S.  R.  Co,  33  Ohio  St.  227.  When  a 
railroad  company  has  deliberately  adopted 
A  system  of  rules,  which  have  been  made  famil- 
iar to  its  employees,  and  its  railroad  is  operat- 
•ed  under  them,  the  reasonableness  and  suffi- 
•ciency  of  these  rules  are  questione  of  law,  and 
not  of  fact.  These  questions  must  be 
•determined  by  the  court,  because  there  is 
no  other  way  in  which  a  set  of  rules 
may  ever  be  established  or  adjudicated  as 


either  reasonable  or  sufficient.  It  may  be 
said  that  trial  judges  often  differ  upon 
questions  ol  this  character.  But  the  an- 
swer to  this  objection  is  that  the  appel- 
late court  will  finally  settle  them,  and 
in  the  end  a  substantial  uniformity  of  deci- 
sion as  to  the  reasonableness  and  sufficiency 
of  any  set  of  rules  in  general  use  must  even- 
tually result,  if  these  questions  are  left  to 
the  determination  of  the  courts.  If,  on  the 
other  hand,  they  are  remitted  to  the  juries, 
their  various  findings  can  result  in  little  lees 
than  confusion  worse  confounded.    The  deci- 


*'In  order  .  .  .  that  rules  for  the  con- 
duct of  business  and  safety  of  employees  may 
avail  an  employer  In  a  suit  for  damages  for  in- 
juries resulting  from  a  breach  thereof,  they 
must  not  only  have  been  known  to  the  em- 
ployee [servant],  but  also  their  observance  must 
not  have  been  waived  by  the  employer,  nor  the 
existing  conditions  at  the  time  of  the  injury 
tiave  rendered  their  enforcement  and  obedience 
impracticable  to  perform  the  services  required 
i>y  the  employer.*'  Wright  v.  Southern  P.  Co. 
<1896)  14  Utah,  388. 

Compare  also  Sloan  ▼.  Georgia  P.  R.  Co. 
<1890)  86  Ga.  16;  Georgia  P.  R.  Co.  v.  Davis 
(1800)  02  Ala.  800;  Fay  v.  Minneapolis  &  St. 
fi.  R.  Co.  (1883)  80  Minn.  281 ;  Overby  v.  Ches- 
jipeake  ft  O.  R.  Co.  (1803)  87  W.  Va.  624; 
(VNelll  V.  Keokuk  &  D.  M.  R.  Co.  (1877)  45 
Iowa,  546 ;  Gleason  v.  Detroit,  G.  H.  &  M.  R.  Co. 
(1806)  48  U.  S.  App.  80,  78  Fed.  Rep.  647,  10  C. 
<:.  A.  636. 

2.  Acquie%oence  in  violaiion,  when  implied  from 
employer* a  knowledoe. 

The  cases  above  cited  show  clearly  that  the 
•essential  element  which  Is  necessary  to  estab- 
lish a  practical  abrogation  of  a  rule  is  the  ac- 
quiescence of  the  employer  in  its  infringement. 
The  following  decisions  are  collected  for  the 
purpose  of  bringing  out  more  distinctly  this  as- 
pect of  the  subject. 

To  justify  the  conclusion  that  a  rule  has  been 
abandoned  "it  must  satisfactorily  appear  that 
notice  or  knowledge  of  such  disregard,  by  the 
persons  for  whom  they  are  Intended,  has  been 
brought  home  to  the  principal,  or  to  someone 
whose  duty  it  is  to  take  action  and  is  author- 
ized to  bind  the  principal.  The  mere  habit  of 
the  employee  or  x>erson  bound  by  the  rule  to 
disregard  the  rule,  though  done  with  the  knowl- 
edge of  any  immediate  superior  less  than  the 
principal  or  person  authorised  to  bind  the  prin- 
cipal by  acquiescence  or  failure  to  object  will 
not  be  sufficient  to  Justify  the  conclusion  that 
the  rules  are  no  longer  binding.  Such  knowl- 
edge on  the  part  of  the  principal  may  be  shown 
as  in  other  cases  where  It  is  necessary  to  show 
notice,  either  by  direct  proof  or  by  circumstan- 
ces.** Alabama  G.  S.  R.  Co.  v.  Roach  (1805) 
110  Ala.  266. 

There  the  court  said  with  regard  to  a  phrase 
which  had  been  used  In  an  earlier  case, — ^that 
"custom  and  usage  may  be  relied  upon  to  ex- 
cuse the  violation  of  a  rule  (Andrews  v.  Bir^ 
mingham  Mineral  R.  Co.  (1802)  00  Ala.  438), — 
that  It  was  Intended  as  a  statement  of  the  prin- 
ciple that  "a  principal  may  knowingly  acquiesce 
In  or  assent  to  a  continuous  disregard  of  rules 
established  and  promulgated,  and  for  such  a 
length  of  time  as  to  justify  those  for  whom  they 
were  Intended,  to  consider  that  the  principal  has 
abandoned  them,  and  that  they  have  ceased  to 
be  binding,*'  and  laid  down  the  following  gen- 
eral doctrine:  **11ie  custom  and  usage  of  pru- 
dent persons  and  well-regulated  railroads,  act- 
43  L.  R.  A. 


ing  independently  of  any  rule  regulating  the 
matter.  Is  never  admissible  to  excuse  or  exempt 
from  liability  for  the  consequences  of  the  vio- 
lation of  a  rule  reasonable  and  proper,  adopted 
and  promulgated  by  proper  authority,  for  the 
protection  of  the  person  of  employees  and  the 
property  of  those  adDpting  the  rule;  nor  will 
custom  and  usage  excuse  the  voluntary  and  un- 
necessary risk  of  an  obvious  danger,  whether  a 
rule  exist  or  not." 

A  waiver  of  a  rule  will  not  be  Implied  where 
there  has  been  no  violation  of  It  to  the  knowl- 
edge of  the  employer,  except  in  occasional  in- 
stances, and  employees  violating  the  mle,  or 
saying  they  cannot  do  the  work  in  the  manner 
prescribed  by  the  rule,  have  been  promptly  dis- 
charged. Richmond  ft  D.  R.  Co.  v.  Rush  (1804) 
71  Miss.  087,  as  explained  in  White  v.  Louis- 
ville, N.  O.  ft  T.  R.  Co.  (1804)  72  Miss.  12. 

In  O'Neill  V.  Keokuk  ft  D.  M.  R.  Co.  (1877)  45 
Iowa,  546,  the  court  said:  "Without  consider- 
ing whether  the  rule  could  be  regarded  as 
waived  by  any  less  formal  or  authoritative  ac- 
tion than  that  by  which  it  was  adopted,  ft 
seems  clear  that  it  could  not  be  so  regarded  by 
reason  simply  of  a  custom  on  the  part  of  those 
for  whom  It  was  made  to  violate  IL  Acquies- 
cence by  the  company  in  the  custom  of  violating 
the  rule  should  be  shown,  and  this  would  Involve 
the  necessity  of  showing  at  least  knowledge  on 
the  part  of  the  officer  or  agent  charged  with 
the  enforcement  of  the  rule  that  it  was  custom* 
arily  violated.'* 

Nor  is  habitual  violation  material  where  the 
evidence  shows  that  the  rule  was  actually  en- 
forced by  the  company,  and  the  rule  Itself  states 
that  the  employees  for  whose  guidance  It  was 
promulgated  were  In  the  habit  of  doing  the  for- 
bidden act,  and  that  its  express  purpose  was  to 
put  an  end  to  this  practice.  Francis  v.  Kansas 
City,  St  J.  ft  C.  B.  R.  Ck>.  (1802)  110  Mo.  387. 

But  In  order  to  establish  a  waiver  of  a  rule 
it  Is  not  necessary  that  the  servant  should  show 
that  it  has  been  habitually  disobeyed  In  the  ac- 
tual presence  of  the  master  or  his  agents.  It  is 
not  material  how  the  knowledge  of  the  disobe- 
dience has  been  obtained.  Strong  v.  Iowa  C.  R. 
Co.  (1805)  04  Iowa,  380. 

It  need  not  appear  that  the  officers  of  the  de- 
fendant, who  are  charged  with  the  enforcement 
of  Its  rules,  had  actual  knowledge  of  the  cus- 
tom of  the  defendant's  employees  as  to  violating 
the  rule.  Such  notice  or  knowledge  may  be  In- 
ferred from  circumstances;  It  may  be  Implied 
from  the  notoriety  of  the  custom,  whereby  they 
are  chargeable  with  notice.  Lowe  v.  Chicago, 
St.  P.  M.  ft  O.  R.  Co.  (1803)  80  Iowa,  420. 

Negligence  cannot  be  Imputed  to  a  railroad 
company  for  its  failure  to  discover,  after  a  pe- 
riod of  four  months,  that  an  employee  has  been 
guilty  of  an  habitual  violation  of  rules  framed 
to  secure  the  safety  of  trains  at  switches.  Cam- 
eron V.  New  Tork  C.  ft  H.  R.  R.  Co.  (1805)  145 
N.  Y.  400. 

It  Is  error  to  nonsuit  the  plaintiff  where  them 
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sion  of  an  appellate  court  becomes  a  prece- 
dent for  the  rulings  of  many  inferior  courts. 
But  the  finding  of  one  jury  is  no  precedent 
for  the  decision  of  another,  and  a  rvde  that  is 
found  to  be  reasonable  by  one  jury  will  fre- 
quently be  thought  to  be  unreasonable  by  an- 
other; and  no  criterion  will  ever  be  estab- 
lished by  which  railroad  companies  may 
measure  their  duties  in  this  regard,  if  the 
reasonableness  and  sufficiency  of  their 
rules  are  to  be  daily  submitted  to  new  tribu- 
nals, which-  are  governed  by  no  precedent, 
and  are  without  experience  in  the  determina- 
tion of  these  questions.     We  adhere  to  the 


view  of  this  question  expressed  by  Judge 
Caldwell  in  the  opinion  of  this  court  in  Kan- 
sas d  A.  Valley  R.  Co.  v.  Dye,  36  U.  S.  App. 
23,  28,  70  Fed.  Rep.  24,  27,  16  C.  C.  A.  604, 
607,  which  is  supported  by  the  following  au- 
thorities, among  others:  Vedder  v.  Fel- 
lows, 20  N.  Y.  126,  130;  8t.  Louis,  I.  M.  d  8. 
R.  Co,  v.  Adcook,  62  Ark.  406,  410;  Kansas 
City,  Ft.  8.  d  M.  R.  Co.  v.  Hammond,  58 
Ark.  324,  334;  Illinois  C.  R.  Co.  v.  Whitte- 
more,  43  111.  420,  423,  12  Am.  Dec.  138; 
Louisville,  N.  d  O.  8.  R.  Co.  v.  Fleming,  14 
Lea,  128;  Tracy  v.  New  York  d  H.  R.  Co.  9 
BoHW.  396,  398,  402 ;  Hoffhauer  v.  Davenport 


Is  evidence  that  the  rule  which  he  Is  alleged  to 
ha've  disobeyed  was  customarily  violated  with 
th«  knowledge  of  the  master.  Wright  v.  South- 
ern P.  Co.  U890)  14  Utah,  383. 

In  Spaulding  v.  Chicago,  St.  P.  ft  K.  C.  R.  Co. 
(1896)  08  Iowa,  205,  testimony  was  held  rele- 
vant and  competent  which  tended  to  show  that 
It  was  the  custom  of  the  employees  of  the  de- 
fendant to  uncouple  cars  while  they  were  in 
motion :  that  it  was  as  safe  to  do  so  as  to  un- 
couple them  when  not  In  motion ;  that  the  dece- 
dent attempted  to  make  an  uncoupling  in  ques- 
tion in  the  manner  usually  adopted  on  the  de- 
fendant's road;  and  that  the  oflScers  of  the  de- 
fendant who  had  supervision  and  control  of 
such  matters  knew  of  that  method  of  doing  such 
work,  but  made  no  objection  to  it,  although  it 
was  In  violation  of  printed  rules  which  the  de- 
fendant had  adopted  and  given  to  its  employees 
for  their  guidance.  The  court  said :  "The  evi- 
dence in  question  tended  to  show  that  the  rules 
upon  which  the  defendant  relies  were  habitually 
disregarded  by  Its  employees,  and  that  the  offi- 
cers who  were  charged  with  the  duty  of  enforc- 
ing them  knew  that  the  employees  of  the  defend- 
ant customarily  disregarded  them,  but  made  no 
attempt  to  enforce  them.  The  alleged  negli- 
gence of  the  deceased  was  a  question  of  fact  for 
the  Jury  ;  and.  In  deciding  It,  the  customary  way 
of  doing  work  he  attempted  to  do,  apparently 
approved  by  the  defendant,  was  a  proper  matter 
for  the  consideration  of  the  jury." 

Instructions  ignoring  evidence  tending  to 
show  that  the  maRter  did  not  require  obedience 
to  the  rule  alleged  to  have  been  Infringed,  and 
had  sanctioned  Its  violation,  are  properly  re- 
fused. Louisville  ft  N.  R.  Co.  v.  Richardson 
(1893)  100  Ala.  232;  Chicago  &  W.  I.  R.  Co.  v. 
Flynn  (1805)  154  111.  448. 

Where  a  master  posts  a  written  notice  pro- 
hibiting employees  from  riding  on  an  elevator,  a 
practical  Invitation  to  violate  such  direction 
may  be  Inferred  from  an  habitual  usage  on  the 
part  of  employees  to  disregard  It.  McNee  v. 
Coburn  Trolley  Track  Co.  (1898)  170  Mass.  283 
(citing  the  passenger  cases  to  the  same  effect ; 
O'Donnell  v.  AFlegheny  Valley  R.  Co.  (1868)  59 
Pa,  280:  Pennsylvania  R.Co.  v.Langdon  (1879) 
92  Pa.  21 ;  Waterbury  v.  New  York  C.  ft  H.  R. 
R.  Co.  (1883)  17  Fed.  Rep.  671). 

The  evidence  being  that  the  plaintiff  was  fur- 
nished with  a  coupling  stick,  to  be  used  until  he 
learned  how  to  couple  without  It,  and  that  his 
Injury  was  received  after  he  had  learned  to 
couple  without  a  stick,  and  had  on  many  oc- 
casions done  so,  some  of  the  Instances  being  In 
the  presence  of  his  superior  officers,  who  made 
no  objection,  it  Is  not  error  to  deny  a  request 
by  the  defendant  to  charge  the  jury  that,  If  the 
plaintiff  in  undertaking  the  service  was  fur- 
nished with  a  coupling  stick  and  directed  to  use 
it  In  coupling,  but  did  not  use  It  at  the  time 
of  the  Injury,  and  attempted  to  make  the  coup- 
ling with  his  hand  Instead  of  the  stick,  and  was 
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hurt  in  making  such  attempt,  he  could  not  re- 
cover. Central  R.  ft  Bkg.  Co.  v.  Maltsby  (1892) 
90  Ga.  630. 

The  fact  that  the  servant  returned  a  coupling 
stick  to  the  office  Immediately  after  receiving 
it,  and  never  used  that  or  any  other  stick,  is  evi- 
dence tending  to  show  that  it  was  not  expected 
that  the*rule  as  to  using  a  stick  for  coupling 
would  be  observed.  Horan  v.  Chicago,  St  P. 
M.  ft  O.  R.  Co.  (1898)  89  Iowa,  828. 

The  fact  that  an  abandoned  rule  was  not  re- 
quired for  safety  has  been  mentioned  In  one  case 
as  an  additional  reason  for  declaring  it  to  be  of 
no  binding  force  as  regards  a  servant.  New- 
port News  ft  M.  v.  Co.  v.  Campbell  (1894)  15 
Ky.  L.  Rep.  714. 

The  jury  Is  entitled  to  Infer  a  practical  abro- 
gation of  a  rule,  even  though  there  is  no  evi- 
dence tending  to  show  nonobservance  of  It  un- 
der circumstances  exactly  similar  to  those  ex- 
li^tlng  at  the  time  of  the  accident.  Lake  Erie 
ft  W.  R.  Co.  V.  Craig  (1897)  47  U.  S.  App.  647. 
80  Fed.  Rep.  488,  25  C.  C.  A.  585  (second  appeal 
after  new  trial  ordered  In  (1806)  37  U.  S.  App. 
664,  78  Fed.  Rep.  642,  19  C.  C.  A.  631).  The  cir- 
cuit judge  had  assumed  that  habitual  disregard 
of  a  rule  forbidding  the  coupling  of  cars  in  mo- 
tion would  not  avail  a  servant  where  the  only 
previous  disregard  established  was  In  cases 
where  the  coupling  was  done  In  the  daytime  and 
on  ground  free  from  Ice  and  snow,  whereas  the 
Injury  In  suit  was  received  at  night  and  on 
ground  covered  with  Ice  and  snow,  and  In  cases 
where  the  coupling  had  been  done  while  the 
cars  were  moving  2  miles  an  hour,  whereas  the 
Injury  was  received  when  the  .cars  were  moving 
5  miles  an  hour. 

In  Alabama  G.  S.  R.  Co.  v.  Ritchie  (1895) 
111  Ala.  297,  the  injury  occurred  while  the 
plaintiff,  who  was  a  brakeman,  was  between 
moving  cars.  For  a  special  plea  the  defendant 
set  out  a  rule  of  the  company  which,  among 
other  things,  prohibited  employees  "from  get- 
ting between  moving  cars,  while  In  motion,  to 
uncouple  them.*'  To  this  special  plea  the  plaintiff 
filed  a  replication,  which  In  substance  averred 
that,  at  the  time  and  place  where  the  Injury 
occurred,  it  was  the  duty  of  the  plaintiff  to  un- 
couple the  cars,  and  that  this  duty  could  not  be 
performed  without  going  between  the  cars  while 
they  were  In  motion,  and  that  It  was  the  cus- 
tom of  plaintiff,  acquiesced  In  by  the  defendant, 
to  go  between  the  cars  while  In  motion,  for  the 
purpose  of  uncoupling  them,  whenever  It  was 
necessary  to  do  so.  To  this  replication  the  de- 
fendant demurred,  assigning  several  grounds. 
The  court  held  that  the  replication  was  defec- 
tive In  that  It  failed  to  state  the  facts  and  cir- 
cumstances which  rendered  it  necessary  for  the 
plaintiff  to  go  between  the  cars  while  In  mo- 
tion to  uncouple  them  in  discharge  of  his  duty, 
and  that  the  defendant  was  accordingly  not  In- 
formed by  the  replication  what  facts  were  re- 
lied .upon  by  the  plaintiff  to  absolve  him  from 
24 
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d  N,  W.  R,  Co,  52  Iowa,  342,  343,  35  Am. 
Rep.  278. 

Moreover,  the  court,  in  efifect,  told  the 
jury  by  this  instruction  that,  if  they  believed 
that  the  collision  occurred  through  the  fail- 
ure or  neglect  of  the  railroad  company  to 
give  these  notices,  the  defendant  in  error 
might  recover.  It  is  difficult  to  understand 
what  basis  there  is  in  this  case,  under  the 
admitted  facts,  for  a  finding  that  a  failure 
to  give  these  notices  caused  this  collision.  If 
we  concede  that  the  failure  to  write  the  no- 
tice which  was  verbally  given  to  the  conduc- 
tor and  engineer  of  the  extra  train  at  Hope- 

an  observance  of  the  rule,  and  could  not  pre- 
pare to  meet  the  issue  presented  by  the  repli- 
cation. 

8.  Rationale  of  doctrine. 

There  seems  to  be  occasionally  some  confusion 
of  thought  as  to  the  rationale  of  the  situation 
resulting  from  the  master's  habitual  failure  to 
enforce  the  rules.  Thus,  In  Louisville  &  N.  R. 
Co.  V.  Reagan  (1896)  96  Tenn.  128,  we  find  the 
court  first  recognizing  the  principle  that  laxity 
in  the  enforcement  of  rules  already  promul- 
gated Is  as  much  negligence  as  a  failure  to  pro- 
mulgate them  where  the  circumstances  demand 
It  (compare  also  the  language  used  In  Rich- 
mond &  D.  R.  Co.  V.  Hlssong  (1892-93)  97  Ala. 
187).  and  then  In  another  place  remarking  that 
"a  perpetual  breach  and  disregard  of  rules  by 
the  employees  with  the  knowledge  of  the  com- 
pany amounts  to  a  practical  abrogation  of 
them." 

In  other  words,  the  right  of  the  servant  to 
recover,  where  the  rule  has  been  habitually 
broken  to  the  knowledge  of  the  master  Is  first 
regarded  as  referable  to  the  theory  that  the  mas- 
ter's negligence  is  the  efficient  cause  of  the  ac- 
cident, and  then  to  the  consideration  that,  as 
the  rule  Is  no  less  nonexistent  as  a  living  or- 
dinance if  it  Is  never  enforced  than  if  It  had 
never  been  promulgated,  the  servant  is  himself 
guilty  of  no  breach  of  duty. 

The  former  consideration,  however,  seems 
to  be  quite  out  of  place  In  this  connection. 
Servants  who  do  what  they  know  to  be  pro- 
hibited, or  fail  to  do  what  they  know  to  be  pre- 
scribed, cannot  be  less  culpable  because  the 
master  has  faile'd  to  exercise  an  efficient  con- 
trol over  their  conduct. 

The  correct  theory  undoubtedly  Is  either  that 
the  employer's  Intention  to  abolish  a  rule  is  de- 
duced from  his  omission  to  enforce  it,  or  that 
this  omission  amounts  to  a  kind  of  estoppel  in 
paiSf  which  precludes  him  from  relying  on  the 
defense  of  contributory  negligence  so  far  as  it 
might  be  predicated  from  the  servant's  dis- 
obedience to  orders. 

Compare  the  statement  that  the  master's 
knowledge  of  an  habitual  custom  to  disregard  a 
rule  may  be  regarded  as  "a  practical  invitation 
to  violate  it."  McNee  v.  Coburn  Trolley  Track 
Co.  (1898)  170  Mass.  283. 

4.  Express  agreement  to  obey  rules,  effect  of. 

There  is  a  conflict  of  opinion  as  to  the  effect 
which  should  be  ascribed  to  the  fact  that  the 
servant  has  expressly  agreed  In  writing  to  obey 
the  rule  which  is  alleged  to  have  been  waived 
by  the  master. 

On  the  other  hand,  we  find  it  laid  down,  in 
broad  terms,  that  the  fact  of  the  employee's 
having  signed  a  stipulation  which  shows,  not 
only  that  he  had  knowledge  of  the  rule,  but  the 
dangers  incident  to  the  employment,  does  not 
furnish  any  reason  for  excepting  the  case  from 
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field,  that  they  must  look  out  for  the  freight 
train  which  was  in  the  bottom  between  Ed- 
mondson  and  Forrest  City  (an  unreasonable 
concession,  except  for  the  sake  of  argument) , 
and  the  failure  to  stop  the  extra  train  at 
Edmondson,  and  notify  its  conductor  and  en- 
gineer that  the  freight  train  was  still 
there,  and  the  failure  to  send  a  courier  from 
Forrest  City,  or  some  other  point,  to  the 
freight  train,  to  notify  its  conductor  and  en- 
gineer that  the  extra  train  was  coming,  con- 
stituted negligence,  there  still  remains  what 
seems  to  us  an  insuperable  obstacle  to  a  re- 
covery on  this  ground.    An  injury  that  could 

the  operation  of  the  general  principle  that  a 
rule  may  be  waived  by  its  being  disregarded  for 
such  a  time  and  in  such  a  manuer  that  the  em- 
ployer or  his  agent  Is  chargeable  with  notice. 
Fish  V.  Iowa  C.  R.  Co.  (1896)  96  Iowa,  702. 

So,  also.  In  Northern  P.  R.  Co.  v.  Nickels 
(1892)  4  U.  S.  App,  369,  50  Fed.  Rep.  718,  1  C. 
C.  A.  625,  we  find  the  court  commenting  as  fol- 
lows on  the  effect  of  a  writing  by  which  the 
servant  agreed  to  take  upon  himself  the  risk  of 
a  violation  of  the  rules :  "There  Is  some  doubt 
whether  this  writing  under  the  evidence  in  this 
case  rises  to  the  dignity  of  a  solemn  contract 
made  for  a  valuable  consl^ratlon.  It  is 
styled  'Personal  Record,'  and  consists  very 
largely  of  questions  and  answers  relative  to  the 
qualifications  of  the  plaintiff  to  serve  as  a  brakf- 
man.  It  is  dated  November  12,  1889,  and  Is  al- 
leged to  have  been  made  in  consideration  of  the 
employment  of  the  plaintiff  by  the  defendant 
at  a  subsequent  date,  but  the  evidence  discloses 
the  fact  that  he  was  employed  by  the  defendant 
on  June  26,  1889.  more  than  four  months  before 
this  paper  was  signed,  and  that  he  remained 
in  the  defendant's  service  continually  from  that 
date  until  he  was  Injured,  so  that  It  would  seem 
that  this  writing  could  not  be  successfully 
claimed  to  be  proof  of  anything  more  than  no- 
tice to  the  plaintiff  of  the  existence  of  the  mle 
in  this  particular  case.  But  if  it  was  a  eon- 
tract,  it  Is  clear  that  it  could  not  bar  the  plain- 
tiff from  proving  a  waiver  or  abandonment  of 
the  rule.  This  writing  was  prepared  by  the  de- 
fendant ;  all  that  the  plaintiff  had  to  do  with  It 
was  to  answer  the  questions  and  sign  his  name. 
It  contained  In  it  these  words:  *'The  company 
expects  you  and  all  other  employees  to  comply 
strictly  with  its  rules  and  regulations,  and  does 
not,  and  will  not.  in  any  case  acquiesce  in  or 
consent  to  any  violation  of  them.  Do  yon  un- 
derstand that  all  violations  of  the  rules  of  the 
company  by  you  or  any  other  employee  of  the 
company,  whether  habitual  or  otherwise,  are  not 
consented  to  or  acquiesced  In  by  the  company? 
Yes.'  There  are  at  least  two  parties  to  every 
contract,  and  this  provision  was  a  representa- 
tion and  a  contract  on  the  part  of  the  defendant 
that  It  did  not  and  would  not  acquiesce  in  the 
violation  of  any  of  Its  rules.  The  plaintiff 
signed  the  contract  and  proceeded  with  his  serv- 
ice. He  must  Immediately  have  discovered  that, 
if  there  really  was  any  rule  about  the  use  of 
sticks  and  pins  in  coupling  cars  It  was  con- 
stantly violated  on  this  railroad,  and  that  the 
defendant  knew  of  this  violation  and  acquiesced 
in  it.  This  uniform  and  constant  acquiescence 
of  the  defendant  In  the  violation  of  this  rule.  If 
such  a  rule  were  really  In  existence,  was  a  vio- 
lation of  the  contract  on  the  part  of  the  defend- 
ant that  it  did  not  and  would  not  acquiesce  in 
the  violation  of  any  of  its  rules,  and  relieved  the 
plaintiff  from  further  compliance  therewith,  and 
if,  on  the  other  hand,  the  rule  was  not  really  In 
force,  if  it  had  been  waived  or  abandoned,  tli* 
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not  have  been  foreseen  or  reasonably  antici- 
pated as  the  probable  result  of  an  act  of  neg- 
ligence is  not  actionable.  An  injury  that  is 
not  the  natural  consequence  of  an  act  or 
omission,  and  that  would  not  have  resulted 
but  for  the  interposition  of  a  new  and  inde- 
pendent cause,  is  not  actionable.  Chicago, 
St.  P.  if.  d  O.  R.  Co.  V.  Elliott,  12  U.  S.  App. 
381,  386,  65  Fed.  Rep.  949,  952,  20  L.  R.  A. 
582,  5  C.  0.  A.  347,  350:  Finalyson  v.  Utica 
Min.  d  Mill.  Co.  32  U.  S.  App.  143,  151,  67 
Fed.  Rep.  507,  512,  14  C.  C.  A.  492,  406;  St. 
Louis  d  8.  F.  R.  Co.  v.  Bennett,  32  U.  S.  App. 
621.  69  Fed.  Rep.  526,  16  C.  C.  A.  300;  Union 

utter  disregard  of  the  rule  and  the  defendant's 
acquiescence  therein  were  competent  evidence  of 
the  abandonment.  In  either  case  the  plaintiff 
had  a  right  to  rely  on  the  conduct  of  the  defend- 
ant, and  to  introduce  his  evidence  in  this  be- 
half." 

In  Alabama  the  view  adopted  apparently  la 
that  a  written  undertaking  of  this  description 
obliterates  the  legal  coDseqcences  of  any  pre- 
vious acquiescence  in  the  violation  of  the  rules. 
The  rights  of  the  parties  are  determined  upon 
the  assumption  that  these  rules  were  in  full 
force  at  the  time  the  contract  was  signed,  and 
the  question  whether  there  has  been  any  waiver 
as  regards  the  signer  will  depend  upon  whether 
the  subsequent  violations  were  of  such  frequent 
and  long-continued  occurrence  as  to  create  the 
presumption  that  the  employer  had  assented  to 
the  disuse,  of  the  rule.  In  other  words,  a  re- 
scission of  the  particular  contract  thus  entered 
into  must  be  deducible  from  the  acts  of  the  em- 
ployer before  the  doctrine  of  waiver  can  take 
effect,  and  the  length  of  time  which  had  elapsed 
between  the  execution  of  the  contract  and  the 
accident,  and  the  opportunities  which  the  em- 
ployer may  have  had  for  ascertaining  the  habit- 
ual nonobservance  of  the  rule  during  that  period 
became  the  material  circumstances  to  be  con- 
sidered in  deciding  whether  the  servant  is  en- 
titled to  the  benefit  of  that  doctrine. 

In  Richmond  &  D.  R.  Co.  v.  HIssong  (1892- 
93)  97  Ala  187.  the  court  modified  its  decision 
on  the  previous  hearing  (1890.  91  Ala.  514) 
where  the  more  liberal  theory  of  the  two  cases 
above  cited  had  been  recognized,  and  refused  to 
infer  a  waiver  where  the  plaintiff  was  Injured 
the  day  after  he  had  signed  the  contract. 

The  decision  was  followed  in  Louisville  ft  N. 
R.  Co.  V.  Mothershed  (1895)  110  Ala.  143, 
where  the  period  was  nine  days  of  service  on 
an  extensive  system  of  railroad,  during  which 
it  did  not  appear  that  the  company  had  had 
time,  in  the  regular  course  of  business,  to  re- 
ceive any  reports  as  to  the  conduct  of  the  em- 
ployees respecting  the  observance  of  rules. 

Similarly,  In  Russell  v.  Richmond  &  D.  R.  Co. 
(1891)  47  Fed.  Rep.  204,  the  court  refused  to 
admit  that  a  regulation  recognized  in  writing 
by  the  plaintiff's  intestate  at  a  certain  date 
could  be  held  obsolete  by  him  three  weeks  later. 

This  doctrine  Is  based  upon  the  general  prin- 
ciple that  parol  evidence  of  a  custom  Is  not  ad- 
missible to  vary  the  terms  of  a  written  contract 
(see  Richmond  ft  D.  R.  Co.  v.  HIssong  (1892-93, 
07  Ala.  187).  It  Is  not  apparent  why  this  prin- 
ciple, if  it  is  applicable  at  all  under  the  circum- 
stances, should  not  preclude  the  inference  of  a 
waiver  from  what  occurs  after  the  execution  of 
the  contract  as  well  as  the  Inference  that  the 
habitual  violations  of  the  rule  had  made  it  a 
dead  letter  previous  to  such  execution  in  such 
a  sense  that  it  could  not  be  regarded  as  em- 
braced by  the  terms  of  the  contract.  Yet  in 
the  case  Just  cited  the  court  admits  that  the 
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P.  R.  Co.  V.  Callaghan,  12  U.  S.  App.  541, 
550,  56  Fed.  Rep.  988,  993,  6  C.  C.  A.  205, 
210;  Missouri  P.  R.  Co.  v.  Moseley,  12  U.  S. 
App.  601,  609,  57  Fed.  Rep.  921,  926,  6  C.  C. 
A.  641,  646;  Travelers*  Ins.  Co.  v.  ItohhinSf 
27  U.  S.  App.  647,  557,  65  Fed.  Rep.  178,  184. 
27  L.  R.  A.  629  12  C.  C.  A.  644,  550.  It 
was  the  duty  of  the  engineer  and  conduc- 
tor of  the  extra  train  to  look  out  for  and  to 
so  operate  their  train  that  their  engine 
would  not  crash  into  the  freight  which  they 
knew  was  on  the  track  before  them.  It  was 
the  duty  of  the  engineer  of  that  train,  who 
alone  could  see  the  track  in  front  of  him,  to 

former  of  these  Inferences  may  be  drawn  under 
an  appropriate  showing  of  facts.  The  true  view 
seeras  to  be  that  the  controlling  factor  In  these 
cases  is  not  the  technical  rule  of  evidence  thus 
relied  upon,  but  the  broader  principle  that, 
where  the  employer  has  acted  in  such  a  manner 
as  to  Justify  the  conclusion  that  he  no  longer 
regards  the  regulation  as  binding,  every  serv- 
ant whom  he  hires  while  the  regulation  thus 
remains  virtually  abrogated  should  be  entitled 
to  the  benefit  of  the  assumption  that  it  Is  not 
In  force.  A  doctrine  which  has  the  practical 
effect  of  requiring  a  servant  who  is  bound  by 
some  particular  regulation  to  work  amongst 
other  servants  In  whose  favor  a  waiver  of  the 
same  regulation  may,  as  a  result  of  the  greater 
length  of  their  service,  be  implied,  seems  to  be 
hlKlily  anomalous  and  must  certainly  be  produc- 
tive of  gross  injustice  in  Its  actual  operation. 

g.  Ohligation  of  rules  and  other  duties,  effect 
of  conflict  between. 

The  question  of  the  extent  of  a  servant's  duty 
to  observe  a  particular  rule  is  sometimes  deter- 
mined by  the  application  of  the  general  princi- 
ple, that  a  person  upon  whom  two  Inconsistent 
obligations  are  Imposed  by  a  contract  may  with- 
out culpability  act  upon  the  assumption  that 
the  less  binding  one  may  be  disregarded. 

A  master  Is  deemed  to  have  waived  the  ob- 
servance of  a^rule  forbidding  an  act  not  neces- 
sarily negligent  In  Itself,  where  the  duty  which 
his  servant  owes  to  him  cannot  be  performed 
without  a  violation  of  such  rule.  Brown  v. 
Louisville  ft  N.  R.  Co.   (1895)  111  Ala.  275. 

In  Sedgwick  v.  Illinois  C.  R.  Co.  (1887). 73 
Iowa,  158,  the  court  remarked,  arguendo,  that 
a  servant's  violation  of  a  known  rule  was  excus- 
able if  "there  existed  some  necessity  which  im- 
posed upon  him  a  higher  duty  than  that  created 
by  the  rule." 

Thus  the  fact  that  the  plaintiff  has  disobeyed 
a  rule  will  not,  as  matter  of  law,  debar  him 
from  recovering,  if  the  defendant  conducted  his 
business  in  a  manner  which  rendered  a  violation 
of  such  rule  necessary  or  probable.  Hayes  v. 
Bush  &  D.  Mfg.  Co.  (1886)  41  Hun.  407. 

So,  where  the  evidence  is  undisputed  that  the 
employees  of  a  railroad  company  could  not  obey 
a  certain  rule,  and  do  the  work  incident  to  their 
positions,  it  will  be  Inferred  that  it  must  have 
been  enacted  to  serve  some  purpose  other  than 
the  protection  of  the  property  of  the  defendant, 
or  the  proper  conduct  of  its  business,  or  the 
safety  or  protection  of  Its  employees.  Strong 
V.  Iowa  C.  R.  Co.  (1895)  94  Iowa,  380.  The' 
court  remarked :  "A  rule  which.  If  obeyed, 
would  prevent  the  defendant  from  properly  car- 
rying on  its  business,  does  not  commend  itself 
to  the  courts  as  being  made  in  good  faith,  and 
in  furtherance  of  any  legitimate  purpose." 

So.  it  is  error  to  nonsuit  the  plaintiff  where 
a  rule  forbids  the  coupling  of  cars  while  in  mo- 
tion. If  the  evidence  is  that  there  was  a  grade 
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BO  Kovem  the  speed  of  his  engine  that  he 
could  at  any  time  stop  it  within  the  range  of 
his  vision.  It  was  the  duty  of  the  crew  of 
the  freight  train  to  place  torpedoes  on  the 
track  at  least  fifteen  telegraph  poles  in  the 
rear  of  their  train  when  it  stopped  at  the 
place  of  the  collision,  and  to  station  a  flag- 
man ten  or  twelve  telegraph  poles  behind 
tliat  train.  The  railroad  company  had  the 
right  to  presiune  that  its  servants  on  these 
trains  would  obey  its  rules  and  discharge 
these  duties,  and  it  had  the  right  to  act  upon 
that  assumption.  It  was  its  right  to  calcu- 
late the  natural  and  probable  result  of  its 
acts  and  omissions  upon  this  supposition. 
Indeed,  it  could  reckon  upon  no  other,  for  it 
is  alike  impracticable  and  impossible  to  pred- 


icate and  administer  the  rights  and  remedies 
of  men  on  the  theory  that  their  associates 
and  servants  will  either  disregard  their  du- 
ties or  violate  the  laws.  Now,  no  one  who. 
reckoned  on  the  faithful  discharge  of  their 
duties  by  these  employees  could  reasonably 
have  anticipated  this  fatal  collision  as  either 
a  natural  or  probable  consequence  of  the 
failure  to  give  these  notices.  Nor  could  it 
have  been  the  result  of  such  failure,  had  not 
the  unforeseen  negligence  of  the  engineer  of 
the  extra  train,  and  the  gross  and  unexpected 
carelessness  of  the  crew  of  the  freight  train, 
intervened  to  interrupt  the  natural  sequence 
of  events,  to  turn  aside  their  course,  and  to 
prevent  the  safe  operation  of  these  trains, 
which  was  the  natural  and  probable  result  of 


In  the  vard  which  rendered  it  necessary  for  the 
cars  to  be  moved  while  they  were  being  un- 
coupled, on  account  of  the  links  and  pins  being 
tightened  when  they  were  stationery.  Wright 
V.  Southern  P.  Co.  (1896)  14  Utah,  383. 

So,  the  failure  to  comply  with  a  rule  requir- 
ing brakemen  to  Inspect  brakes  will  not  be 
deemed  culpable  where  no  reasonable  opportun- 
ity Is  given  to  make  the  inspection.  O'Malley 
V.    New  York,L.  E.  &  W.  R.  Co.  (1893)67  Hun,  180. 

Similarly,  if  compliance  with  a  general  rule 
is  rendered  impossible  by  other  and  inconsist- 
ent orders  given  by  the  master  to  his  employee, 
negligence  cannot  be  imputed  to  the  employee 
for  not  following  the  general  rule.  Hall  v.  Chi- 
cago, B.  &  N.  U.  Co.  (1891)  46  Minn.  439  (a 
case  in  which  the  plaintiff  could  not  conform  to 
the  timetable,  and  at  the  same  time  keep  the 
train  "under  complete  control,"  as  the  rule  re- 
quired). • 

The  same  principle,  of  course,  holds  good 
where  the  special  order  Is  given  by  the  employ- 
ers* representative. 

Hence,  an  employee's  disregard  of  the  general 
rules  promulgated  by  a  railroad  company  will 
not  disable  him  from  recovering,  where  compli- 
ance with  them  had  been  rendered  impossible, — 
as  where  the  orders  given  to  an  engineer  by  the 
governing  officers  of  the  company  require  him 
to  run  his  train  in  a  manner  different  from  that 
prescribed  in  the  rules.  Pennsylvania  Co.  v. 
Roney  (1883)  89  Ind.  452.  46  Am.  Rep.  173. 

So,  the  Impossibility  of  making  a  coupling 
with  a  stick  will  relieve  from  the  imputation  of 
contributory  negligence  a  brakeman  who,  In  obe- 
dience to  the  order  of  his  conductor,  violates  a 
rule  forbidding  him  to  couple  cars  without  a 
stick,  unless  his  compliance  with  such  order 
threatened  immediate  injury.  Richmond  &  D. 
R.  Co.  V.  Rudd  (1892)  88  Va.  648.  (It  should 
be  observed  that  In  Virginia  a  conductor  is,  as 
regards  brakemen,  a  vice  principal.  See  cases 
cited  In  Bailey's  Masters'  Liability,  p.  344.) 

But  the  recipient  of  a  special  order  which  has 
the  effect  of  superseding  a  general  rale  Is  culpa- 
ble In  obeying  the  order  unless  he  has  actual 
knowledge  that  the  employee  who  gives  it  is  act- 
ing within  his  powers.  Hence,  where  one  of  the 
rules  of  a  railroad  company  provides  that  the 
conductor  shall  have  control  of  all  persons  em- 
ployed on  his  train,  except  when  his  directions 
conflict  with  the  rules  or  Involve  risk  or  hazard. 
In  which  case  the  engineer  will  be  held  equally 
accountable,  and  another  rule  requires  that  a 
certain  train  shall  remain  at  a  specified  station 
until  the  arrival  of  a  train  from  the  opposite 
direction,  the  engineer  of  the  waiting  train 
must,  at  his  peril,  detain  it  as  so  prescribed  un- 
less he  actually  knows  that  the  despatcher  has 
sent  special  directions  that  It  is  to  proceed  be- 
fore the  arrival  of  the  expected  train.  He  is 
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not  permitted  to  infer  that  the  conductor  has  re- 
ceived Information  which  will  Justify  his  mov- 
ing  his  train  in  a  manner  different  from  that 
prescribed  by  the  rules,  and  act  on  that  assump- 
tion. York  V.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1896)  98  Iowa,  544. 

llie  schedule  of  hours  for  the  running  of 
trains  Is  obligatory  upon  both  conductors  and 
engineers,  and  if  an  engineer  is  Injured  by  a  col- 
lision due  to  the  starting  of  his  train  at  a  time 
not  set  down  in  the  schedule,  he  cannot  excuse 
himself  for  his  disobedience  to  the  printed  or- 
ders of  his  superiors  on  the  ground  that  he  al- 
lowed himself  to  be  prevailed  upon  by  the  con- 
ductor to  depart  from  the  schedule  time.  Geor- 
gia R.  &  Bkg.  Co.  V.  McDade  (1877)  59  Ga.  78. 

A  conductor's  Infringement  of  one  regulation 
requiring  him  to  remain  in  the  middle  of  his 
train  on  descending  grades  so  as  to  be  better 
able  to  direct  his  crew  Is  not  necessarily  negli- 
gence where  another  regulation  imposes  on  him 
the  duty  of  "taking  the  safe  side  In  all  cases  of 
doubt."  What  is  the  "safe  side*'  in  any  given 
exigency  is  a  question  for  the  exercise  of  Judg- 
ment. A  court,  therefore,  cannot  say,  as  matter 
of  law,  that  a  conductor  would,  under  such  cir- 
cumstances, be  guilty  of  negligence  In  quitting 
his  post  temporarily  to  warn  the  engineer  of 
the  possibility  that  he  might  meet  some  ohctrnc- 
tlon  not  known  to,  or  not  considered  by,  the 
company  in  making  out  the  special  order  under 
which  the  train  was  running.  Somerset  &  C. 
R.  Co.  V.  Gaibraith  (1885)  109  Pa.  32. 

There  Is  no  such  conflict  of  rules  as  will  In- 
validate them,  where  one  requires  that  trains 
upon  approaching  a  "time-table  station**  shall 
be  under  full  control  with  the  expectation  that 
the  main  track  is  occupied,  and  another  provides 
that  the  general  direction  and  government  of  a 
train  are  vested  in  the  conductor,  who  shall  be 
responsible  for  its  proper  conduct,  and  requir- 
ing all  employees  on  the  train  to  yield  obedience 
to  his  proper  orders.  Louisville  &  N.  R.  Co.  v. 
Mothershed  (1896)  IJO  Ala.  143. 

So,  also,  a  special  order  to  a  locomotive  engi- 
neer to  make  a  run  In  a  .certain  time  must  be 
executed  with  due  regard  to  the  general  rules 
which  are  not  Incompatible  therewith,  and 
there  can  be  no  recovery  against  the  comimny  if 
he  is  killed  by  his  breach  of  a  rule  requiring 
him  to  approach  a  station  with  "great  care,'*  in 
view  of  the  possibility  of  finding  "some  other 
train  occupying  the  main  track."  Illinote  C.  R. 
Co.  V.  Neer  (1889)  31  111.  App.  126.  The  court 
said :  "A  special  order  will  supersede  a  stand- 
ing rule  only  where  they  in  terms  conflict,  or 
where  it  is  or  ought  to  be  foreseen,  when  given, 
that  its  execution  is  Incompatible  with  the  tat- 
ter, or  becomes  so  afterward  by  some  action  of 
the  giver,  taken  with  reasonable  ground  to  ex- 
pect that  effect." 
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the  rules  and  the  orders  which  the  defendant 
gave.  It  was  the  gross  negligence  of  these 
servants,  which  no  one  could  anticipate^  that 
constituted  the  intervening  and  proximate 
cause,  without  which  this  collision  could 
never  have  been:  and  it  is  to  this,  and  not 
to  the  failure  to  give  the  notices,  in  our  opin- 
ion, that  this  accident  must  be  attributed, 
under  the  maxim,  Caiisa  proxima  non  remota 
speciatur. 

There  are  many  other  errors  assigned  in 
this  case,  and  many  other  questions  discussed 
in  the  briefs  of  counsel,  but  the  case  must  be 
retried  on  account  of  those  to  which  we  have 
referred.  What  has  already  been  said  will 
be  a  sufficient  intimation  of  our  views  to 
guide  the  court  in  the  coming  trial,  and  it 

h.  Injuries  caused  by  coaervants*  violation  of 
rules,  liability  for. 

See  also  X.  supra. 

1.  Under  common-law  principles. 

The  consequence  of  connecting  the  doctrine 
of  common  employment  with  the  doctrine  that 
the  violation  of  a  known  rule  is  negligence,  Is 
to  preclude  a  recovery  for  an  injury  caused  by 
such  violation  when  the  culpable  party  la  a 
fellow  servant  of  the  plaintiff. 

"It  Is  the  duty  of  a  railroad  corporation  to 
prescribe,  either  by  means  of  time-tables,  or  by 
other  suitable  modes,  regulations  for  running 
their  trains  with  a  view  to  their  safety ;  but  it 
is  obvious  that  obedience  to  these  regulations 
must  be  intrusted  to  the  employees  having 
charge  of  the  trains.  Such  obedience  is  matter 
of  executive  detail  which,  In  the  nature  of 
things,  no  corporation  or  any  general  agent  of 
a  corporation  can  personally  oversee,  and  as  to 
which  employees  must  be  relied  upon."  Rose  v. 
Boston  R.  Co.  (1874)  58  N.  Y.  217. 

The  principle  that  the  execution  of  rules  Is 
a  "matter  of  detail"  was  also  relied  upon  in 
Bryant  v.  New  York  C,  &  H.  R.  R.  Co,  (1804) 
81  Hun,  164. 

"When  the  master  has  furnished — ^to  be  ob- 
served by  those  having  the  management  of  his 
business — such  rules  as  may  be  reasonably  es- 
sential to  the  safety  of  bis  employees  in  any 
emergency  or  condition  which  may  be  appre- 
hended in  the  service,  he  has  discharged  his 
duty  to  them  In  that  respect,  and  they  assume 
the  hazard  of  the  observance  of  the  regulations 
by  those  with  whom  the  duty  rests  to  execute 
them."  TuUy  v.  New  York  ft  T.  8.  S.  Co.  (1896) 
10  App.  DIv.  463.  See  also  Drake  v.  New  York 
C.  ft  H.  R.  R.  Co.  (1894)  80  Hun,  490. 

Upon  this  ground  the  plaintiff's  action  was 
held  not  to  be  maintainable  in  the  following 
cases:  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Hen- 
derson (1882)  37  Ohio  St.  649  (trainmen  In- 
jured through  collision  resulting  from  the  neg- 
ligence of  an  employee  sent  to  flag  an  approach- 
ing train)  ;  Niles  v.  New  York  C.  ft  H.  R.  R.  Co. 
(1807)  14  App.  Div.  58  (engineer  ran  his  train 
past  a  block  signal  so  that  It  came  into  collision 
with  another  standing  on  the  track)  ;  Evans- 
ville  ft  T.  H.  R.  Co.  v.  Tohlll  (1895)  143  Ind. 
49  (collision  caused  by  conductor's  running  train 
past  station,  instead  of  side  tracking,  as  re- 
quired by  the  regulations)  ;  Simpson  v.  Central 
Vermont  R.  Co.  (1896)  5  App.  Dlv.  614  (same 
species  of  accident)  ;  Northern  P.  R.  Co.  v. 
Polrler  (1806)  167  U.  S.  48,  42  L.  ed.  72  (col- 
lision caused  by  conductor's  disregard  of  rule 
as  to  running  a  train  closely  behind  another)  ; 
Ford  V.  Lake  Shore  ft  M.  S.  R.  Co.  (1889)  117 
N.  T.  638  (disregard  by  employees  of  rules  regu- 
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would  be  unprofitable  to  extend  this  opinion 
by  the  discussion  of  other  questions  which 
may  not  again  arise. 

The  judgment  heloto  must  he  reversed,  and 
the  cause  remanded  to  the  court  below,  with 
directions  to  grant  a  new  trial ;  and  it  is  so 
ordered. 

Tbayer,  Circuit  Judge,  concurring: 
I  concur  in  the  view  that  the  case  should 
be  reversed  for  error  in  the  instruction  which 
is  quoted  above,  in  the  opinion  of  the  ma- 
iority  of  the  court.  There  was  a  controversy 
before  the  jury  as  to  whether  the  engineer 
and  conductor  of  the  extra  train  ought  to 
have  been  notified  at  Edmondson  that  freight 
train  No.  5  had  not  arrived  at  Forrest  City, 

latlng  loading  of  cars)  ;  Byrnes  v.  New  York,  L. 
E.  ft  W.  R.  Co.  (1889)  113  N.  Y.  251.  4  L.  R.  A. 
151  (railroad  company  not  liable  for  the  neg- 
ligence of  its  employees  in  making  the  inspection 
of  loaded  cars  which  is  imposed  on  them  by  Its 
rules)  ;  Rutledge  v.  Missouri  P.  R.  Co.   (1894) 
123  Mo.   121    (brakeman  thrown  off  car  by  a 
sudden  check  In  its  movements  consequent  upon 
a  fellow  servant's  giving  a  signal  to  the  engineer 
in  breach  of  the  custom  In  use)  ;  Denver  ft  R* 
6.  R.  Co.  V.  Sipes  (1896)   23  Colo.  226   (rail- 
road company  not  liable  for  the  consequences  of 
a  conductor's  negligence  In  falling  to  observe  a 
rule  of  the  company  with  respect  to  the  closing 
of  switches)  ;  Davis    v.    Staten    Island    Rapid 
Transit  R.  Co.  (1896)  1  App.  Dlv.  178  (switch 
left    open    by    conductor — ^brakeman  Injured)  ; 
Moeller  v.  Delaware,  L.  ft  W.  R.  Co.  (1897)  13 
App.  Div.  467   (car  repairer  injured  by  fellow 
servant's   failure   to   pnt   out  a   signal    flag)  ; 
Nolan  v.  New  York,  N.  H.  ft  H.  R.  Co. ;  Ken- 
nelty  v.  Baltimore  ft  O.  R.  Co.  (1895)  166  Pa. 
60  (men  operating  a  train  following  another  on 
the  same  track  failed  to  keep  a  sharp  look  out, 
as  prescribed  by  rule)  :  Enrlght  v.  Toledo,  A.  A. 
ft  N.  M.  R.  Co.  (1892)  98  Mich.  409  (engineer 
disregarded  rule  requiring  freight  trains  to  ap- 
proach stations  under  full  control). 

Where  all  the  testimony  shows  that  a  special 
order  to  an  engineer  to  run  his  train  "two  hours 
late"  was  to  be  read  In  connection  with  the  gen- 
eral rules  of  the  company,  and  was  so  under- 
stood by  all  the  employees  concerned,  and  that 
such  order  meant  that  the  train  was  to  run  with 
reference  to  the  schedule  of  all  passenger  trains 
and  never  to  encroach  upon  the  time  of  the 
train  which  It  followed,  the  company  cannot  be 
held  liable  for  Injuries  which  a  brakeman  on  the 
train  In  front  received  through  the  negligence  of 
the  engineer  of  the  following  train  in  running  It 
too  fast.  Kennel ty  v.  Baltimore  ft  O.  R.  Co. 
(1896)  166  Pa.  60. 

The  whole  duty  of  a  railroad  company  is  per- 
formed when  It  has  promulgated  rules  which,  if 
observed  and  followed  by  the  subordinates  who 
have  to  carry  them  out,  will  bring  personal  no- 
tice to  everyone  concerned  of  any  special  devia- 
tion from  its  time-table  in  regard  to  the  running 
of  its  trains,  and  it  is  not  liable  for  an  Injury 
caused  to  a  fireman  by  the  carelessness  of 
operators  and  conductors  In  executing  an  order 
of  the  train  despatcher  to  stop  a  train  at  a  cer- 
tain station.  The  servant's  action  cannot,  un- 
der such  circumstances,  be  maintained  on  the 
theory  that  the  order  so  given  was  a  change  of 
the  rules  of  the  road.  Slater  v.  Jewett  (1881) 
85  N.  Y.  61,  29  Am.  Rep.  627. 

Where  a  railroad  company  has  employed  a 
sufficient  number  of  competent  servants  to  shift 
Its  cars  In  a  yard,  and  has  promulgated  proper 
rules  for  the  management  of  the  business.  It  Is 
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and  that  th«y  must  keep  a  sharp  lookout  for 
the  freight  train  between  the  two  stations 
last  mentioned.  Three  expert  railroad 
men,  who  were  called  as  witnesses  for  the 
plaintiff  below,  testified,  in  substance,  that 
such  notice  ought  to  have  been  given;  that 
as  the  engineer  of  the  extra  train  would  nat- 
urally infer  that  the  freight  train  had 
reached  Forrest  City  by  the  time  the  extra 
train  reached  Edmondson,  since  the  freight 
train  was  then  overdue  at  the  former  station, 
he  ought  to  have  been  notified  by  the  train 
deepatcher  at  Edmondson  that  such  was  not 
the  fact,  and  that  for  some  unknown  reason 
the  freight  train  had  been  delaved,  and  was 
not  where  it  would  very  naturally  be  expect- 
ed to  be.  In  other  words,  three  railroad 
men  expressed  the  opinion,  in  substance, 
that,  as  applied  to  the  facts  existing  when 
the  extra  reached  Edmondson,  the  standard 
rules  were  not  adequate  to  afford  protection 
to  trainmen  and  passengers,  but  that  some 
further  precautions  ought  to  have  been  taken 
by  the  train  despatcher.  Several  witnesses 
for  the  defendant  company  expressed  a  con- 
trary opinion,  namely,   that    the   standard 


rules  were  sufiicient  to  meet  an^  and  every 
emergency,  and  that  no  additional  notice 
ou^ht  to  have  been  given  at  Edmondson. 
This  was  one  of  the  crucial  issues  in  the  case, 
to  which  the  attention  of  the  jury  should 
have  been  more  specifically  directed.  The  in- 
struction above  quoted,  which  was  given  by 
the  court,  was  couched  in  very  general  lan- 
guage, and  was  liable  to  be  understood  by 
the  jury  as  meaning  that  it  was  the  duty  of 
the  train  despatcher,  in  any  event,  and  with- 
out reference  to  the  existence  of  the  rules, 
to  have  given  notice  at  Edmondson  that  the 
freight  train  had  not  arrived  at  Forrest 
City.  Being  too  general,  as  applied  to  the 
issue  of  fact  above  stated,  and  for  that  reason 
beinff  liable  to  mislead,  I  agree  that  the  case 
should  be  reversed,  and  a  new  trial  ordered. 
Other  views,  however,  are  expressed  in  the 
opinion  of  the  majority  of  the  court,  to  which 
I  cannot  assent.  It  is  held  broadly,  as  I  un- 
derstand, that  when  a  railroad  company 
adopts  rules  for  the  operation  of  its  trains, 
or  for  the  management  of  its  business,  and 
puts  them  in  force,  the  question  as  to  the 
reasonableness  and  suflficiency  of  such  rules 


not  liable  for  the  consequences  of  a  brakeman*8 
falling  to  take  his  proper  position  on  the  top  of 
moving  cars.  Potter  v.  New  York  C.  &  H.  R.  R. 
Co.  (1892)  136  N.  Y.  77,  Distinguishing  Fllke 
V.  Boston  &  A.  B.  Co.  (1873)  53  N.  Y.  549,  13 
Am.  Rep.  545. 

The  rationale  of  the  distinction  apparently  is 
that  in  the  earlier  case  the  brakeman  bad  never 
reported  for  duty  at  all,  and  that  the  company 
was  responsible  for  the  manning  of  the  train, 
but  not  for  the  subsequent  negligence  of  the  men 
In  not  being  at  their  posts. 

In  Wright  V.  New  York  C.  R.  Co.  (1878)  25 
N.  Y.  668,  It  was  sought  to  support  the  Judg- 
ment on  the  ground  of  the  Improper  arrange- 
ment of  the  time-tables  at  the  point  where  the 
collision  took  place.  The  court,  however,  held 
that  the  time-tables  were  not  In  fault,  but  that 
the  collision  grew  out  of  the  carelessness  of  the 
employees  in  running  the  train  not  In  conformi- 
ty with  the  time-tables,  and  that  the  fault  was 
therefore  to  be  regarded  as  that  of  a  fellow  serv- 
ant, and  that  the  defendants  were  not  responsi- 
ble. 

Even  If  it  be  assnmed  that  rules  for  signals  at 
crossings  and  as  to  speed  are  available  to  an  em- 
ployee, the  negligence  of  the  conductor  and  en- 
gineer of  a  train  In  falling  to  make  such  sig- 
nals, and  in  running  at  excessive  speed,  is  that 
of  fellow  servants  as  regards  a  section  hand. 
Wright  V.  Southern  B.  Co.  (1897)  80  Fed.  Bep. 
260. 

The  defendant  Is  not  entitled  to  a  nonsuit 
where  the  evidence  leaves  It  uncertain  whether 
the  Injury  was  caused  by  the  misconduct  of  the 
plaintiff's  coservants  in  violating  a  duly  promul- 
gated rule,  or  whether  at  the  time  the  Injury 
was  received  they  were  acting  without  any  regu- 
lations, and  simply  following  a  dangerous  prac- 
tice sanctioned  by  time  and  custom.  Doing  v. 
New  York,  O.  ft  W.  B.  Co.  (1897)  161  N.  Y. 
679. 

The  principles  exemplified  in  the  foregoing 
decisions  are  of  course  subject  to  the  qualifica- 
tion that  the  master  remains  liable  where  the 
injury  complained  of  was  caused  partly  by  a 
coservant's  disregard  of  rules  and  partly  by  the 
negligence  of  the  master  himself  or  of  some 
employee  for  whose  omissions  of  duty  he  Is  re- 
sponsible. Louisville,  N.  A.  &  C.  B.  Co.  v.  Hock 
(1898,  Ind.)  60  N.  E.  988  (collision  due  in 
43  L.  R.  A. 


part  to  the  train  despatcher's  neglect  of  rules). 

In  estimating  the  effect  of  the  decisions  in 
the  various  states  it  is  necessary  to  take  into 
account  the  modifications  which  some  courts 
may  have  introduced  into  the  rigorous  doctrine 
which  Imputes  to  a  servant  an  assumption  of 
the  risks  of  the  negligence  of  every  bellow  serv- 
ant. 

Thus,  the  theory  that  the  doctrine  does  not 
extend  to  cases  where  the  negligent  and  the  in- 
jured servants  are  in  different  departments  is 
taken  for  granted  In  the  following  decision : 
Proof  that  a  rule  of  a  steel  company,  that  molds 
of  a  certain  class  rounding  on  the  bottom  should 
be  laid  down,  was  violated  by  leaving  such  a 
mold  standing  on  one  end  with  the  empty  molds, 
and  that  within  twenty  minutes  after  it  was 
thus  left  standing  it  fell  over  on  an  employee, 
is  sufficient  to  Justify  a  finding  that  the  serv- 
ants of  such  company  were  guilty  of  negligence. 
JoUet  Steel  Co.  v.  Shields  (1893)  146  111.  603, 
Afiirming  (1892)  45  111.  App.  453. 

M'here  the  evidence  is  equally  consistent  with 
the  theory  that  the  injury  was  caused  by  negli- 
gence In  supervising  the  operation  of  trains,  and 
with  the  theory  that  it  was  caused  by  the  fault 
of  a  coservant,  the  plaintiff  cannot  recover. 
Rose  V.  Boston  &  A.  B.  Co.  (1874)  58  N.  Y.  217. 
The  court  said :  "In  the  case  before  us  it  ap- 
peared in  proof  that  the  train  on  which  plain- 
tiff's Intestate  was  a  brakeman  went  out  within 
three  or  four  minutes  after  another  train,  and 
was  Itself  followed  by  a  third  train,  at  about 
the  same  distance  of  time.  The  injury  which 
resulted  In  the  death  of  the  plaintiff's  Intestate 
was  the  consequence,  as  the  Jury  have  found, 
and  as  they  might  rightfully  find  from  the  evi- 
dence, of  those  trains  being  sent  out  so  near 
together.  By  what  direction  they  started  so 
nearly  at  the  same  time  does  not  appear.  All 
the  proof  that  relates  to  the  point  is  contained 
In  the  single  phrase  of  one  of  the  witnesaes, 
who,  speaking,  not  of  the  time  of  the  accident, 
but  of  the  time  of  his  testifying,  says :  *The 
head  conductor  who  has  charge  of  sending  out 
trains  Is  Mr.  Bockefeller.*  \^hat  charge  Uocke- 
feller  has  Is  not  shown,  nor  whether  he,  in  fact, 
despatched  the  trains  In  question.  It  does  not 
appear  whether  he  was  intrusted  with  any  dis- 
cretion upon  the  subject  of  starting  trains,  or 
whether  any  regulations  on  the  subject,  either 
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to  afford  protection  to  its  employees  and  to 
the  traveling  public  is  always  a  question  of 
law  to  be  deciaed  by  the  court.  In  my  judg- 
ment, this  proposition  is  not  tenable,  either 
upon  principle  or  authority.  When  a  con- 
troversy arises  in  a  court  of  justice  touching 
the  reasonableness  or  sufllciency  of  a  code  of 
rules  that  has  been  adopted  by  a  corporation 
or  individual  for  the  management  of  their 
business,  and  competent  witnesses  express 
difTereut  opinions  upon  that  subject,  an  is- 
sue of  fact  is  presented,  which  can  only  be 
determined  by  a  jury,  unless  a  trial  by  jury 
is  waived.  Judges  cannot  arrogate  to  them- 
selves the  power  of  determining  such  ques- 
tions, on  the  ground  that  such  practice  in- 
sures greater  unanimity  of  opinion,  or  on  any 
other  ground,  without  denying  suitors  their 
constitutional  right  of  a  trial  by  jury.  The 
cases  cited  by  the  majority  of  the  court  in 
support  of  the  proposition  that  the  question 
whether  a  given  code  of  rules  is  reasonable 
and  sufficient  is  one  of  law  (with  one  excep- 
tion, to  wit,  Illinois  C.  R,  Co.  v.  Whittemore, 
43  111.  420,  423,  12  Am.  Dec.  138)  were  all 
cases  where  a  rule  or  regulation  was  intro- 
duced   without    any    testimony    tending    to 


show  whether  the  regulation  was  reasonable 
or  otherwise,  and  the  decisions  were  simply 
to  the  effect  that  in  such  cases  the  court 
could  properly  decide  as  to  reasonableness  of 
the  regulation.  In  three  of  the  ca.ses,  and 
particularly  in  the  case  of  Vedder  v.  Fellows, 
20  N.  Y.  126,  131,  to  which  all  the  other  cas- 
es tefer  as  the  foundation  of  the  doctrine,  it 
was  clearly  intimated  that  the  reasonable- 
ness of  a  regulation  is  a  question  of  fact  for 
the  jury  when  there  is  a  conflict  of  testimony 
upon  that  issue,  and  it  is  difficult  to  conceive 
how  the  rule  could  be  otherwise  without  ig- 
noring fundamental  principles.  In  the  case 
of  8t.  Louis,  I.  M,  d  8.  R.  Go,  v.  Adcock^  52 
Ark.  406,  410,  the  court  said,  "The  facts  be- 
ing uncontroverted,  it  was  the  province  of 
the  court  to  declare  the  regulations  reasona- 
ble." The  same  remark  was  quoted  with  ap- 
proval in  the  subsequent  case  of  Kansas  City, 
Ft.  8.  rf  M.  R.  Co.  v.  Hammond,  68  Ark.  324, 
334,  and  in  a  late  case  in  New  York  {Ahel  v. 
Delaware  d  H.  Canal  Co.  128  N.  Y.  662,  666, 
667 ) ,  where  the  sufficiency  of  a  code  of  rules 
which  had  been  adopted  by  a  railway  com- 
pany was  challenged,  and  there  was  some 
testimony  on  that  subject  besides  the  rules 


by  a  prescribed  time-table  or  otherwise,  had  been 
made  by  the  company.  But  it  Is  obvious  that 
the  company  may  have  prescribed  proper  and 
safe  rules  in  respect  to  the  starting  of  these 
trains,  and  that  those  rules  may  have  been  dis- 
regarded by  the  persons  who  actually  started 
these  trains  so  near  each  other.  It  may  be 
conceded  that  it  Is  the  duty  of  a  railroad  corpo- 
ration to  prescribe,  either  by  means  of  time- 
tables or  by  other  suitable  modes,  regulations 
for  running  their  trains  with  a  view  to  their 
safety :  but  it  is  obvious  that  obedience  to  these 
regulations  must  be  Intrusted  to  the  employees 
having  charge  of  the  trains.  Such  obedience  is 
matter  of  executive  aetail  which,  in  the  nature 
of  things,  no  corporation  or  any  general  agent 
of  a  corporation  can  personally  oversee,  and  as 
to  which  employees  must  be  relied  upon. 
.  .  Nothing  appears  in  the  evidence  indi- 
cating that  any  distinction  exists  between  the 
duty  of  the  company  in  starting  trains  and  In 
subsequently  running  them.  In  the  absence, 
therefore,  of  any  such  proof,  and  of  any  proof 
showing  negligence  in  this  respect  on  the  part 
of  the  defendants,  the  case  must  be  determiped 
by  ascertaining  on  which  party  the  burden  of 
proof  rests." 

2.  Undvr  statutes  fnodifying'  the  common  law. 

The  subjoined  decisions  Illustrate  the  effect 
of  statutes  abolishing  the  doctrine  of  common 
employment. 

The  conduct  of  a  switching  crew  In  using  a 
main  truck  In  violation  of  the  company's  rules 
for  switching  purposes  at  the  very  time  a  train 
Is  due,  is  such  negligence  as  will  render  the 
company  liable  for  Injuries  received  by  the  engi- 
neer of  that  train  as  the  result  of  Its  collision 
with  the  cars  left  on  the  main  track.  Hall  v. 
Chicago.  B.  &  N.  R.  Co.  (1801)  46  Minn.  439. 
(Laws  1887,  chap.  13).  Where  a  rule  of  the 
company  enjoins  upon  a  coempioyee  of  the  plain- 
tiff the  .performance  of  a  particular  duty,  such 
coempioyee  is  bound  to  exercise  ordinary  care 
in  the  discharge  of  that  duty ;  it  is  not  cause 
for  reversal  that  the  court  charged  the  Jury 
that,  if  such  coempioyee  failed  to  exercise  ordi- 
nary care  in  discharging  such  duty,  they 
"ou£;ht  to  find  the  defendant  company  negligent 
43  L.  R.  A- 


in  that  regard."     Western  &  A.  R.  Co.  v.  Bussey 
(1894)  95  Ga.  684.      (Code  of  1892,  S  2083.) 

A  rule  by  which  conductors  are  "cautioned  as 
to  flying  switches,"  and  directed  to  "avoid  such 
switching  even  If  it  Increases  their  work,"  is 
advisory  merely,  and  does  not  forbid  such 
switches.  The  fact,  therefore,  that  a  conductor 
orders  a  brakeman  to  make  such  a  switch  is  not 
such  negligence  as  will  render  the  company  lia- 
ble for  Injuries  to  the  latter.  Toull  v.  Sioux 
City  &  P.  R.  Co.  (1885)  66  Iowa,  346.  (Code, 
§  1307.) 

A  railway  engineer  who,  without  receiving 
any  notice  from  his  fireman  of  his  intention  to 
go  under  the  engine  to  clean  out  the  ash  pan, 
such  as  the  well-understood  custom  among  engi- 
neers and  firemen  requires  shall  be  given,  blows 
off  the  engine  while  the  fireman  Is  so  at  work 
under  It  and  scalds  him,  is  not  guilty  of  negli- 
gence in  so  doing.  Crane  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1896)  93  Wis.  487.  (Stat.  1893. 
chap.  220,  §  1.  Custom  here  assumed  to  be 
equivalent  to  rule.) 

It  Is  not  error  to  admit  In  evidence  a  rule 
from  a  railroad  company's  book  of  rules  pro- 
viding that  "a  lamp  swung  across  the  track  is 
the  signal  to  stop"  where  the  issue  involved  Is 
whether  the  engineer  was  negligent  In  falling 
to  perceive  upon  the  track  an  employee  who  had 
fallen  down  and  became  unconscious  by  reason 
of  sickness.  Helton  v.  Alabama  Midland  R.  Co. 
(1893)  97  Ala.  275.      (Code,  S  2590.) 

A  railroad  company  is  liable  for  the  death 
of  an  engineer  caused  by  the  negligence  of  a 
conductor  In  failing  to  observe  a  rule  that.  In 
case  of  a  stoppage  on  the  main  line,  the  train 
shall  be  protected  by  sending  back  flagmen.  In- 
ternational &  G.  N.  R.  Co.  V.  Culpepper  (1898, 
Tex.  Civ.  App.)  46  S.  W.  922.  (Tex.  Rev. 
Stat.  1895,  §  4560  F.) 

Where  it  Is  a  question  whether  a  coempioyee, 
for  whose  negligence  a  statute  makes  the  master 
responsible,  violated  a  rule,  parol  proof  that 
the  master's  rules  required  the  performance  of 
the  act  which  the  employee  is  alleged  to  have 
omitted  is  admissible,  where  it  does  not  appear 
that  there  is  any  better  evidence  of  such  rules. 
Sobleskl  V.  St.  Paul  &  D.  R.  Co.  (1889)  41 
Minn.  169.     (Minn.  Laws  of  1887,  chap.  13.) 
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themselves,  it  was  held  that  the  issue  pre- 
sented was  properly  submitted  to  the  jury. 
I  conclude,  therefore,  that  the  reasonableness 
of  a  regulation  is  a  question  of  law  for  the 
court  only  in  those  cases  where  no  testimony 
is  offered  tending  to  show  whether  it  is  rea- 
sonable or  otherwise,  and  that  where  as  in 
the  case  at  bar,  there  is  a  conflict  of  testi- 
mony on  such  issue,  the  question  is  one  of 
fact  foi:  the  jury. 

In  the  opinion  in  chief  it  is  further  held 
that  the  defendant  company  is  not  liable  to 
the  plaintiff,  even  if  it  was  guilty  of  negli- 
gence in  failing  to  inform  those  in  charge  of 
the  extra  train  at  Edmondson  of  the  then 
whereabouts  of  the  freight  train.  This  con- 
clusion is  based  on  the  ground  that  the  negli- 
gence of  the  defendant  company  was  not  the 
proximate  cause  of  the  accident,  but  that  the 
accident  was  solely  occasioned  by  the  fault 
of  certain  fellow  servants  of  the  plaintiff. 
I  am  not  able  to  assent  to  this  proposition. 
If,  as  the  testimony  for  the  plaintiff  below 
tended  to  show,  the  rules  were  insufficient 
for  the  protection  of  trainmen  and  passen- 
gers, as  applied  to  the  conditions  existing 
when  the  extra  train  reached  Edmondson, 
and  if  at  that  station  the  train  despatcher 
ought  to  have  given  the  information  last 
above  specified  to  the  engineer  and  conductor 
of  the  extra  train,  then,  in  my  jjidgment,  it 
was  the  right  of  the  jury  to  determine  wheth- 
er such  omission  of  duty  on  the  part  of  the 
defendant  company  directly  contributed  to 
the  accident.  The  question  as  to  what  was 
the  proximate  cause  of  an  injury  is  ordinari- 
ly not  one  of  legal  knowledge,  but  of  fact, 
for  the  jury  to  determine,  in  view  of  all  the 
accompanying  circumstances.    Milwaukee  d 


8t,  P.  R.  Co,  V.  Kellogg  94  U.  S.  469,  474, 
24  L.  ed.  256,  258.  And  in  the  case  at  bar 
the  jury  might  well  have  reached  the  conclu- 
sion that  a  word  of  caution  spoken  at  Ed- 
mondson to  the  engineer  in  charge  of  the  ex- 
tra train  would  have  prevented  the  disaster. 
The  operator  at  Edmondson  evidently 
thought  that  the  extra  train  ought  to  be 
warned  that  the  freight  train  had  not 
reached  Forrest  City,  for  as  it  came  into  view 
he  said  to  the  train  despatcher,  over  the 
wire:  "Here  comes  the  special.  Have  you 
any  orders  for  it?"  The  engineer  of  the  ex- 
tra train  well  knew  that  sufficient  time  had 
elapsed  to  enable  the  freight  train  to  reach 
Forrest  City,  and  he  doubUess  supposed  that 
it  had  passed  that  station  some  time  before 
the  extra  reached  Edmondson.  If  he  had 
been  warned  that  it  had  not  reached  Forrest 
City,  he  would  doubtless  have  exercised  a  de- 
gree of  care  commensurate  with  the  condi- 
tions which  actually  existed,  and  the  jury 
might  reasonably  have  found  that  the  failure 
to  give'  such  warning  directly  contributed  to 
the  injury.  Moreover,  the  fact  that  certain 
fellow  servants  of  the  plaintiff  were  also 
guilty  of  negligence  did  not  absolve  the  de- 
fendant company  from  liability  for  its  own 
neglect  of  duty,  or  that  of  its  train  despat^^h- 
er,  since  it  is  well  settled  that  it  is  no  excuse 
for  a  master,  when  sued  by  his  servant,  tl^at 
the  negligence  of  a  fellow  employee,  as  well 
as  his  own,  contributed  to  occasion  the  in- 
jury. For  these  reasons  I  cannot  concur  in 
the  views  of  my  associates,  that  they  have 
the  right  to  determine  that  the  negligence  of 
the  defendant  company  was  not  the  proxi- 
mate cause  of  the  accident. 


ALABAMA  SUPREME  COURT. 


James  DOUGLASS,  AppU 

V. 

City  Council  of  MONTGOMERY  ei  al. 


( 


.Ala. 
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1.  A  arrant  of  a  rlffht  to  construct  a 
rall^vny    over    a    city    park    and    the 

abandonment  and  discontinuanoe  of  the  park 
by  the  city,  which  attempts  to  confirm  the 
title  of  a  reversioner,  Is  a  violation  of  the 
trust  of  the  city  for  the  public,  where  the 
lands  were  conveyed  for  a  street  or  common 
only,  with  a  provision  for  their  reversion  if 
used  for  other  purposes,  and  were  afterwards 
dedicated  by  the  city  aa  a  public  park  or 
pleasure  ground. 

2.  One  ^nrbo  can  look  ont  from  tlie 
front  of  Ills  bonae,  with  an  unobstructed 
view,  upon  a  park  near  by,  can  maintain  a 
suit  to  prevent  the  destruction  of  the  park, 
although  he  may  not  be  strictly  an  abutting 
owner. 

(Coleman,  J.,  dissents.) 

(November  5,  1898.) 

Note. — For  protection  of  parks  from  forbid- 
den uses,  see  also  Clarke  v.  Providence  (R.  I.) 
1  L.  B.  A.  725;  Church  v.  Portland  (Or.)  6  L. 
R.  A.  259 ;  Fort  Wayne  v.  Lake  Shore  &  M.  S. 
43  L.  R.  A. 


APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Montgomery 
County  in  favor  of  defendants  in  a  suit 
brought  to  enjoin  the  enforcement  of  certain 
ordinances  discontinuinff  a  public  park  and 
confirming  the  title  in  the  owners  of  the  re- 
versionary interest.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr,  Frederick  S.  Ball,  for  appellant: 
The  city  council  of  Montgomery  had  no 
legal  right,  power,  and  authority  to  grant 
the  Belt  Line  Railway  Company  the  right 
to  lay  and  operate  a  railroad  track  across 
said  park. 

Municipal  corporations  hold  the  title  to 
streets,  alleys,  public  squares,  wharves,  etc.^ 
in  trust  for  the  public. 

15  Am.  &  Eng.  Enc.  Law,  p.  1064;  Bam 
V.  Dadeville,  100  Ala,  199;  Wehh  v.  Demopo- 
lis,  95  Ala.  116,  21  L.  R.  A.  02;  Avondale 
I  and  Co.  v.  Avondale,  111  Ala.  523 ;  Com.  v. 
Fushf  14  Pa.  186;  Ransom  v.  Boat,  29  Iowa» 
68,  4  Am.  Rep.  195;  Warren  v.  Lyons  City, 

R.  Co.  (Ind.)  18  L.  R.  A.  367 ;  Sturmer  v.  Ran- 
dolph County  Ct.  (W.  Va.)  36  L.  R.  A.  300; 
and  Rowzee  v.  Pierce  (Miss.)  40  L.  R.  A.  402. 
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22  Iowa,  351;  Alton  v.  Illinois  Transp,  Co. 
12  111.  38,  52  Am.  Dec.  479;  jSf*.  Paul  v.  Chi- 
cago, M,  d  Si.  P.  R.  Co.  63  Minn.  330,  34  L. 
R,  A.  184;  Morris  v.  Sea  Girt  Land  Improv. 
Co.  38  N.  J.  Eq.  304,  note ;  Methodist  Episco- 
pal Church  V.  Hohoken,  33  N.  J.  L.  13,  97 
Am.  Dee.  696. 

By  the  original  deed  said  land  was  to  be 
libed  only  as  a  common  or  street. 

By  the  recitals  in  the  ordinances,  the  city 
council,  as  the  moving  or  ordaining  party 
thereto,  the  maker,  the  dedicator  in  the  ordi- 
n:ince  of  1877  and  grantor  in  the  two  of  1897, 
14  es-topped  from  denying  that  said  lot  or 
parcel  was  conveyed  to,  and  held  by  it,  «s  a 
common  or  public  park  and  in  trust  for  the 
city  of  Montgomery  and  its  inhabitants. 

Miller  V.  Hampton,  37  Ala.  342. 

Property  which  the  municipal  corporation 
holds  in  trust  for  the  public,  such  as  streets, 
public  squares,  etc.,  can  only  be  used  for 
the  purpose  for  which  it  was  dedicated. 

15  Am.  db  Eng.  Enc.  Law,  p.  1068 ;  Rafisom 
V.  Boal,  29  Iowa,  68,  4  Am.  Rep.  195 ;  War- 
ren V.  Lyons  City,  22  Iowa,  351 ;  St.  Paul  v. 
Chicago,  M.  A  St.  P.  R.  Co.  63  Minn.  330,  34 
ti.  R.  A.  184;  Morris  v.  iSfea  Qirt  Land  Im- 
prov. Co.  38  N.  J.  Eq.  304. 

The  city  council  has  only  such  power  and 
authority  as  has  been  conferred  upon  it  by 
the  legislature  as  expressed  in  its  charter, 
and  its  charter  must  be  strictly  construed. 

New  Orleans,  M.  d  C.  i8.C*o.  v.  Dunn,  51  Ala. 
128;  Wctumpka  v.  Wetumpka  Wharf  Co.  63 
Ala.  611;  St.  Paul  v.  Chicago,  M.  d  St.  P. 
R.  Co.  63  Minn.  330,  34  L.  R.  A.  184. 

The  city  council  cannot  grant  a  railroad 
right  of  way  over  a  public  park  except  by 
express  legislative  authority  in  each  partic- 
ular case. 

Jacksonville  v.  Jacksonville  R.  Co.  67  111. 
640;  Price  v.  Thompson,  48  Mo.  361;  St. 
Paul  V.  Chicago,  M.  d  St.  P.  R.  Co.  63  Minn. 
330,  34  L.  R.  A.  184. 

The  city  council  of  Montgomery  had  no 
power  and  authority  to  grant  said  park  to, 
or  confirm  the  title  to  the  same  in,  said  Ala- 
bama Midland  Railway  Company. 

2  Dill.  Mun.  Corp.  4th  ed.  §  650;  Wehh  v. 
Demopolis,  95  Ala.  116,  21  L.  R.  A.  62;  Mor- 
ris V.  Sea  Girt  Land  Improv.  Co.  38  N.  J. 
Eq.  304;  Com.  v.  Rush,  14  Pa.  186;  15  Am. 
&'  Eng.  Enc.  Law,  p.  1064. 

Trustees  of  towns  have  no  authority  to 
convey  the  streets,  alleys,  or  public  grounds, 
and  such  conveyances  are  absolutely  void. 

Giltner  v.  Carrollton,  7  B.  Mon.  680 ;  Al- 
ton V.  Illinois  Transp.  Co.  12  111.  38,  52  Am. 
Dec.  479;  Morris  v.  Sea  Girt  Land  Improv. 
Co.  38  K.  J.  Eq.  304,  note;  Com.  v.  Rush,  14 
Pa.  186;  15  Am.  &  Eng.  Enc.  Law,  p.  1064. 

The  city  council  had  not  so  violated  the 
terms  of  its  original  purchase  as  to  cause 
a  reversion  of  said  park  to  said  Alabama 
Midland  Railway  Company  as  the  owner  of 
said  reversionary  interest. 

A  court  of  chancery  has  jurisdiction  and 
may  use  its  writ  of  injunction. 

High,  Inj.  2d  ed.  §^55;  2  Dill.  Mun.  Corp. 
4th  ed.  §  67 ;  Atty.  Gen.  v.  Goderich,  5  Grant, 
Ch.  (U.  C.)  402;  Guelph  v.  Canada  Co.  4 
Grant,  Ch.    (U.  C.)    654;    Harrison,   Mun. 
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Law,  5th  ed.  350;  Kennedy  v.  Jones,  11  Ala. 
63;  Warren  v.  Lyons  City,  22  Iowa,  351; 
Ransom  v.  Boat,  29  Iowa,  68,  4  Am.  Rep. 
195;  Morris  v.  Sea  Girt  Land  Improv.  Co. 
ch  N.  J.  Eq.  304,  note;  State  v.  Mobile,  5 
Port.  (Ala.)  279,  30  Am.  Dec.  564. 

A  resident  citizen,  property  owner,  and 
taxpayer  of  the  city  may  maintain  his  suit 
as  herein. 

5  Am.  &  Eng.  Enc.  Law,  p.  418 ;  May  wood 
Co.  V.  Maywood,  118  111.  61;  Princeville  v. 
Auten,  77  111.  325;  Ransom  v.  Boal,  29  Iowa, 
68,  4  Am.  Rep.  195 ;  Brockman  y.*Creston,  79 
Iowa,  587;  Sheffield  d  T.  Street  R.  Co.  v. 
Rand,  83  Ala.  294;  Morris  v.  iSfea  Girt  Land 
Improv.  Co.  38  N.  J.  Eq.  304,  note. 

A  resident  citizen  and  taxpayer,  living  and 
owning  property  near  the  park,  and  suffering 
special  irreparable  injury  in  his  personal  or 
property  rights,  may  maintain  liis  suit  to 
enjoin  the  cause  of  such  injury. 

High,  Inj.  §  1301;  Tip  v.  Buffalo,  65 
Barb.  460 ;  Chicago  v.  Union  Bldg.  Asso.  102 
111.  379,  40  Am.  Rep.  598;  Roosevelt  v.  Dra- 
per, 23  N.  Y.  323 ;  Sheffield  d  T.  Street  R.  Co. 
V.  Rand,  83  Ala.  294;  Morris  v.  Sea  Girt 
Land  Improv.  Co.  38  N.  J.  Eq.  304,  note; 
Greene  v.  New  York  C.  d  H.  R.  R.  Co.  12 
Abb.  N.  C.  124;  Williams  v.  Boston  Water 
Power  Co.  134  Mass.  406;  Perrin  v.  New 
York  C.  R.  Co.  40  Barb.  65,  36  N.  Y.  120. 

The  tnie  test  is  not  ownership  of  front- 
ing property,  but  injury  to  the  party's  prop- 
erty rights  different  from  that  of  the  body 
of  the  inhabitants. 

Tifft  V.  Buffalo,  65  Barb.  460;  Chicago  v. 
Union  Bldg.  Asso.  102  111.  379, 40  Am.  Rep. 
598;  Morris  v.  Sea  Girt  Land  Improv.  Co. 
38  N.  J.  E(j.  304,  note. 

I'he  building  of  a  railroad  in  a  street  is 
not  a  nuisance  per  se.  To  build  it  across  a 
park  may  be;  but  certainly  the  conversion 
of  a  park  into  railroad  yards  is  a  nuisance 
per  se. 

State  V.  Mohile,  5  Port.  (Ala.)  279,  30  Am. 
Dec.  664;  Rosser  v.  Randolph,  7  Port.  (Ala.) 
238,  31  Am.  Dec.  712;  Hoole  v.  Atty.  Gen.  22 
Ala.  190;  Demopolis  v.  Wehh,  87  Ala.  659; 
Reed  v.  Birmingham,  92  Ala.  339. 

Messrs.  A.  ▲.  Wiley  and  Charles  Wil- 
kinsoB,  for  appellees: 

The  deed  of  Gilmer  and  wife  to  the  city 
council  of  Montgomery  was  a  deed  either  on 
condition  or  a  conditional  limitation. 

1  Sharswood  &  B.  Lead.  Cas.  on  Real  Prop, 
pp.  134,  135. 

The  effect  of  a  nonperformance  or  breach 
of  a  condition  subsequent  is  to  render  the 
estate  granted  liable  to  forfeiture  at  the  op- 
tion of  the  person  entitled  to  take  advantage 
of  such  breach. 

1  Sharswood  &  B.  Lead.  Cas.  on  Real  Prop, 
p.  136. 

The  reversioner  has  a  right  to  declare  a 
forfeiture. 

Schlesinger  v.  Kansas  City  d  S.  R.  Co.  152 
U.  S.  447,  38  L.  ed.  507 ;  Cowell  v.  Colorado 
Springs  Co.  100  U.  S.  56,  25  L.  ed.  547. 

No  injunction  will  lie  to  restrain  a  munic- 
ipal ordinance,  except  where  special  and  ex- 
traordinary damages  are  shown. 

High,  Inj.  S§  587,  1301. 
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No  right  is  given  a  taxpayer  to  restrain 
a  vacation  or  abandonment  of  a  street  or 
park  in  any  event,  unless  he  is  an  abutting 
property  holder. 

High,  Inj.  §§  694,  1301,  1302;  Tifft  v. 
Buffalo  J  65  Barb.  460;  Chicago  v.  Union 
Bldg.  Asso.  102  111.  379,  40  Am.  Rep.  598; 
H^ng  v.  Scott,  107  111.  600;  McGee'a  Ap- 
peal, 114  Pa.  470;  Brady  v.  Shinkle,  40  Iowa, 
676. 

The  public  streets,  parks,  and  highways  in 
Montgomery  belong  to  the  city,  and  when 
the  municipality  sees  fit  to  vacate  them,  the 
consequential  loss,  if  any,  must  be  borne  by 
those  who  suffer  it. 

McGee's  Appeal,  114  Pa.  470;  Stetson  v. 
Chicago  d  E.  R.  Co.  76  111.  74;  Patterson  v. 
Chicago,  D.  d  V.  R.  Co,  75  111.  588. 

In  this  case  the  city  council  of  Montgom- 
ery is  virtually  enjoined  from  executing  an 
ordinance  which  authorizes  the  construction 
and  operation  of  a  street  railway  through 
Gilmer  park.  The  adoption  of  the  ordi- 
nance in  question  was  legislative  in  its  char- 
acter, and  is  fully  exempted  from  judicial 
control. 

Montgomery  Qn^light  Co.  v.  Montgomery, 
87  Ala.  257,  4  L.  R.  A.  616;  Schurmeier  v. 
St,  Paul  d  P.  R.  Co.  8  Minn.  113,  83  Am. 
Dec.  770;  Zahriskie  v.  Jersey  City  d  B.  R. 
Co.  13  N.  J.  Eq.  314;  Booraem  v.  North  Hud- 
son County  R.  Co.  40  N.  J.  Eq.  557 ;  Western 
Railway  of  Ala.  v.  Alabama  G.  T.  R.  Co.  96 
Ala.. 272,  17  L.  R.  A.  474. 

Haralson,  J.,  delivered  the  opinion  of  the 
court : 

It  is  stated  in  15  Am.  &  Eng.  Enc.  Law, 
1064,  that  ''municipal  corporations  hold  the 
title  to  streets,  alleys,  public  squares, 
wharves,  etc.,  in  trust  for  the  public;  and 
upon  principle,  such  trust  property  can  no 
more  be  disposed  of  by  the  corporation  than 
can  any  other  trust  property  held  by  an  in- 
dividual." In  the  note  to  the  text,  many  de- 
cisions are  cited  in  support  of  the  principle 
stated.  So,  it  has  been  held  that  the  trus- 
tees of  a  town  have  no  authority  to  convey 
streets,  alleys,  or  public  grounds,  and  such 
conveyances  are  absolutely  void.  Qiltner  v. 
Carrollton,  7  B.  Mon.  680;  Morris  v.  Sea 
Girt  Land  Improv.  Co.  38  N.  J.  Eq.  304,  and 
authorities  there  cited;  Ham  v.  Dadeuille, 
100  Ala.  200;  Wchh  v.  Demopolis,  95  Ala. 
116,  21  L.  R.  A.  62.  In  the  case  last  cited, 
which  had  reference  to  a  public  street, — over 
vhich,  in  general,  the  city  has  greater  au- 
thority in  the  matter  of  the  direction  of  the 
uses  to  which  it  may  be  subjected  than  it 
has  over  a  public  park, — it  was  said:  "The 
city  never  had  any  alienable  title  to  or  right 
in  the  street.  It  could  never  have  granted 
it  or  any  part  of  it  away,  for  any  purpose 
whatever.  Having  no  power  of  direct  alien- 
ation it  could  not  pass  title  indirectly  by 
submitting  for  the  statutory  period  to  pri- 
vate possession,  claim,  and  use." 

Judge  Dillon  states  the  rule  to  be,  that 
"municipal  corporations  possess  the  inci- 
dental or  implied  right  to  alienate  or  dispose 
of  the  property,  real  or  personal,  of  the 
corporation,  of  a  private  nature,  unless  re- 
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strained  by  charter  or  statute;  they  cannot, 
of  course,  dispose  of  property  of  a  public 
nature,  in  violation  of  the  trusts  upon  which 
it  is  held,  and  they  cannot,  except  under 
valid  legislative  authority,  dispose  of  the 
public  squares,  streets,  or  commons."  2  Dill. 
Mun.  Corp.  §§  575,  660,  and  numerous  au- 
thorities cited.  Another  phase  of  the  rule 
should  be  added  in  this  connection,  as  we 
find  it  stated  in  the  Encyclopedia:  "When 
lands  held  by  a  municipality  for  public  use 
ere  not  subject  to  any  special  trust,  the  leg- 
islature may  authorize  a  municipal  corpora- 
tion to  sell  and  dispose  of  the  same  or  to 
apply  them  to  uses  different  from  those  to 
which  they  are  devoted,  but,  in  the  absence 
of  such  an  authority,  the  municipality  has 
no  implied  power  to  do  so.  .  .  .  If,  how- 
ever, the  lands  have  been  dedicated  by  pri- 
vate individuals  for  a  public  park  or  square, 
the  legislature  has  no  authority  to  authorize 
any  diversion  from  the  use  to  which  they 
were  originally  dedicated."  17  Am.  &  Eng, 
Enc.  Law,  p.  417,  and  authorities. 

In  this  case,  on  the  17th  of  September, 
ISoO,  F.  M.  Gilmer  and  his  wife,  in  consid- 
eration of  $300  paid  to  said  Gilmer,  by  the 
fity  council  of  Montgomery,  sold  and  con- 
veyed to  said  city  council  a  piece  of  land  in 
baid  city,  the  subject  of  this  suit,  which  is 
particularly  described  in  the  conveyance, 
and  is  called  "Gilmer  Park."  The  convey- 
ance contained  the  condition,  "said  lands  to 
be  used  only  as  a  common  or  street:  if  other- 
wise, to  revert  to  me  or  my  heirs."  Neither 
the  park,  nor  any  part  of  it,  hae  ever  been  de- 
voted to  street  purposes;  but,  on  the  19th 
February,  1877,  as  alleged,  the  city  council 
of  Montgomery,  by  ordinance,  set  apart  and 
dedicated  to  the  public  use,  as  a  public  park 
or  pleasure  ground,  the  lands  conveyed  to 
them  by  said  Gilmer,  known  as  "Gilmer 
Park,"  which  ordinance  is  still  of  force-  It 
is  further  alleged  that  shortly  after  the 
adoption  of  said  ordinance  the  said  city 
council  caused  the  said  Gilmer  park  to  be 
inclosed  with  a  fence,  and  caused  a  number 
of  trees  to  be  planted  on  or  about  it,  and 
from  that  time  down  to  about  the  20th  Janu- 
ary, 1897,  the  said  park  remained  inclosed, 
and  was  held  and  treated  and  used  as  a 
park,  for  the  use  and  benefit  of  the  inhabi- 
tants of  the  city  of  Montgomery,  etc. 

The  said  F.  M.  Gilmer  died,  leaving  a 
widow  and  two  children.  The  defendant, 
the  Alabama  Midland  Railway  Company, 
purchased  from  his  widow  and  these  two 
children,  for  the  recited  consideration  of 
$300,  all  their  right,  title,  interest,  and  re- 
version in  and  to  the  lands  known  as  the 
"Gilmer  Park."  This  company,  according  to 
the  allegations  of  the  bill,  and  as  appear?*  tn 
be  true,  for  the  purpose  of  promoting  it-* 
terminal  facilities  and  its  connections  with 
the  Mobile  &  Ohio  Railroad  Company,  in- 
duced the  city  council  of  Montgomery  by 
ordinance  to  grant  to  the  Belt  Line  Railway 
Company — a  local  company  in  the  city — the 
right  to  put  dowm  and  operate  an  additional 
main-line  track  through  Gilmer  park,  etc.; 
and,  also,  to  adopt  another  ordinance  at  the 
same  time — ^both  ordinances  having  been  pre> 
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eared,  as  alleged,  by  the  counsel  of  the  Ala- 
bama Midland  Hallway  Company,  and  in- 
duced, adopted,  and  approved  on  the  same 
days.  Manifestly,  these  ordinances  consti- 
tute but  one  transaction,  designed  for  the 
same  purpose.  The  two  might  as  well  have 
been  adopted  as  one.  The  latter  ordinance, 
after  reciting  the  sale  by  Gilmer  of  said  park 
to  the  city;  the  purposes  of  its  conveyance; 
the  condition  of  its  reversion  to  his  heirs; 
the  purchase  of  the  reversionary  interest  of 
the  heirs  of  Gilmer  by  said  Alabama  Mid- 
land Railway  Company,  contains  this  further 
recital,  by  way  of  preamble :  "And  whereas, 
the  exigencies  of  public  business  and  the  ne- 
cessity of  better  transportation  facilities 
have  induced  the  city  council  of  Montgom- 
ery to  grant  to  the  Belt  Line  Railway  Com- 
pany the  right  and  privilege  of  laying  down 
a  railway  track  through,  over,  and  across 
paid  triangular  park,  otherwise  called  the 
'Gilmer  Park,'  and  to  run  and  operate  a 
dummy  steam  engine  and  cars  thereon, 
thereby  destroying  the  said  parcel  of  land 
as  a  public  park,  and  thereby  causing  a  re- 
version of  said  realty  to  its  rightful  owners ; 
Now,  therefore,  and  for  the  purpose  of 
abandoning  in  some  public  and  authoritative 
manner,  the  use  of  said  land  as  a  public 
park,  be  it  therefore  ordained  by  the  city 
council  of  Montgomery,  that  said  city  coun- 
cil of  Montgomery  hereby  abandons  and  dis- 
continues the  use  of  said  ground  or  parcel 
of  land  as  a  park  and  for  all  other  purposes ; 
and  hereby  confirms,  as  far  as  the  city  coun- 
cil of  Montgomery  is  able  to  do,  the  right, 
title,  claim,  and  interest  of  the  said  Ala- 
bama Midland  Railway  Company,  its  suc- 
cessors and  assigns  therein  and  thereunto 
forever.  Adopted  Jan.  13,  1897.  Approved 
Jan.  18,  1897." 

There  is*  no  disguise  about  these  ordi- 
nances. The  city  authorities  openly  aban- 
doned whatever  trust  obligation  had  been 
imposed  on  them  by  the  deed  of  Gilmer  to  the 
park,  and  their  own  act  of  dedication  by  said 
ordinance  of  the  19th  of  February,  1877,  by 
which  act  of  abandonment,  as  was  supposed, 
the  title  would  revert  to  the  Gilmer  heirs, 
whose  reversionary  interest,  if  they  had  any, 
the  said  Midland  Railway  Company  had 
bought  up.  The  eflfort  was  to  invest  the 
railroad  company  with  a  title  to  the  prop- 
erty, by  means  of  this  violation  of  the  trust 
of  the  city.  The  city  authorities  were  in- 
duced into  the  scheme,  by  what,  it  is  stated, 
appeared  to  them  to  be  the  necessity  of  bet- 
ter transportation  facilities  and  the  exigen- 
cies of  the  public  business.  We  must  acquit 
all  engaged  in  this  scheme,  of  any  intentional 
fraud  upon  the  rights  of  the  public;  the  one 
side,  in  procuring,  and  the  other  in  yielding 
to,  an  abandonment  of  a  public  trust  for  an- 
other supposed  public  benefit.  But,  yielding 
to  them  a  good  and  honest  intention,  what 
was  accomplished,  according  to  the  authori- 
ties, was  an  illegal  transaction  and  a  fraud 
in  law.  llie  condition  inserted  in  his  deed 
by  Gilmer,  for  a  reversion  of  this  property 
to  him  and  his  heirs,  if  the  land  should  be 
used  otherwise  than  as  a  common  or  street, 
was  inserted,  not  as  a  provision  to  enable 
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the  city  authorities  to  abandon  or  divert  it 
at  will,  if  accepted  for  the  purposes  intend- 
ed, but  to  prevent  their  doing  so.  It  was 
not  a  license  for  the  violation  of  the  trust 
tendered,  if  assumed,  but  a  prohibition 
9|;ain8t  such  a  violation.  It  is  true,  the  deed 
did  not  make  a  positive  dedication  of  the 
land  for  the  purposes  named,  and  it  is  also 
true,  that  the  conveyance  was  made  for  a 
recited  consideration  of  $300,  and  is,  in  form, 
a  fee-simple  title,  containing  the  condition 
for  reversion,  if  the  land  conveyed  should  be 
used  otherwise  than  as  a  street  or  common, 
Without  such  condition,  it  may  be  that  the 
price  for  the  land  would  have  been  much 
greater.  Certainly  such  a  condition  in  finy 
deed  tended  to  impair  the  value  of  the  lands 
conveyed.  It  was  an  encumbrance  on  a  free 
title.  We  know  of  no  rule  which  prevents  a 
dedication  to  uses  from  being  ingrafted  on 
a  fee-pimple  title  conveyed  for  value,  nor  do 
we  know  of  any  rule  wnich  prevents  the  in- 
grafting of  a  conditional  deaication  to  uses 
in  such  a  conveyance;  the  dedication  to  be 
completed  and  irrevocable  on  the  acceptance 
of  the  conveyance  with  the  conditions  im- 
posed. If  it  had  been  recited  in  said  deed, 
that  the  city  had  agreed  to  accept  the  con- 
veyance on  the  conditions  imposed,  and  had 
by  ordinance  set  apart  and  dedicated  the 
land  to  the  public  for  the  uses  prescribed, 
as  u  consideration  for  procuring  tlie  convey- 
ance, could  it  be  doubted  that  the  convey- 
ance on  such  terms  would  have  been  less 
than  a  dedication,  and  that  its  charter  as 
such  would  have  been  destroyed,  because  of 
a  condition  in  the  conveyance  that  if  the 
grantee  violated  the  terms  of  the  deed  in 
this  regard  the  property  should  revert  to 
the  heirs  of  the  grantor?  It  is  not  left  open 
to  doubt,  that  there  had  been  negotiation 
on  the  part  of  the  city  with  Gilmer  for  the 
procurement  of  thfs  land,  and  as  to  the  pur- 
poses for  which  it  was  to  be  procured.  Gil- 
mer did  not  desire  the  property  ever  to  re- 
vert. The  clause  referred  to  in  his  deed  was 
not  inserted  in  his  interest  or  that  of  his 
heirs,  but  in  the  interest  of  the  public,  and 
was  as  strong  as  he  could  devise  to  prevent, 
in  the  future,  an  abandonment  of  the  trust 
he  reposed  in  his  trustee  for  uses, — the  city 
of  Montgomery.  The  city  elected  to  accept 
the  trust  as  and  for  a  dedication  for  a  pub- 
lic park,  as  is  evidenced  by  their  said  ordi- 
nance to  that  eff'ect,  adopted  the  19th  Feb- 
ruary, 1877.  In  this  said  ordinance,  they 
recited:  "Whereas,  some  of  said  parcels 
( referring  to  certain  small  tracts  or  parcels 
of  land  in  a  triangular  shape)  were  granted 
to  the  city  on  condition  and  in  trust  that 
they  should  be  devoted  to  public  use  as  parks 
or  pleasure  grounds,  and  whereas,  the  health 
and  comfort  of  the  citizens  and  the  best  in- 
terests of  the  city  will  be  promoted  by  con- 
verting the  said  parcels  of  land  into  parks 
and  pleasure  grounds,  therefore  be  it  or- 
dained," etc.,  followed  by  a  dedication  of  said 
park  to  the  public  use  as  a  park  or  pleasure 
ground.  After  this,  the  conveyance  of  Gil- 
mer became  as  operative  as  a  dedication,  as 
much  so  as  if  such  a  use  had  been  uncondi- 
tionally ingrafted  in  the  deed  at  its  execu- 
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tion.  The  public  became  thereby  invested 
with  dedicated  rights  and  interests.  The 
trustee  violated  the  trust,  and  aided  in  di- 
verting the  dedication.  This  was  a  wrong 
from  which  no  right  could  accrue  to  anyone 
who  claims  in  conse(^uence  of  such  an  act. 

It  remains  to  inquire  if  the  complainant 
is  such  a  party  as  can  maintain  a  bill  to  en- 
join the  abandonment  and  destruction  of  this 
park.  He  may  not  be  an  abutting  owner, 
strictly  speaking.  He  owns  two  lots  on  the 
west  side  of  Catoma  street,  the  first,  next  to 
and  adioinine  an  abutting  owner,  Who  owns 
a  small  lot  between  him  and  the  street  in 
froQjb  of  the  park.  From  the  front  of  com- 
plainant's door,  diagonally  across  the  street, 
on  the  left,  to  the  park,  it  is  1 10  feet, — open 
end  unobstructed.  He  also  owns  another  lot, 
on  the  same  side  of  said  street,  with  an  inter- 
vening lot  between  it  and  the  first  one  re- 
ferred to,  250  feet  from  said  park. 

Ordinarily,  the  city  is  the  proper  party  to 
redress  a  wrong  of  the  character  here  com- 
plained of;  but  in  this  instance  it  is  the 
main  actor  in  the  commission  of  the  wrongs 
complained  of,  for  the  abandonment  and  de- 
struction of  the  park.  It  is  to  be  presumed, 
it  would  not  file  a  bill  to  declare  void  an  act 
which,  by  solemn  ordinance,  it '  had  itaelf 
just  done.  Individuals  damaged  by  such  ac- 
tion, therefore,  were  driven  to  private  ac- 
tion for  the  maintenance  of  any  rights  they 
had  in  the  premises. 

There  are  authorities  which  hold  that  non- 
abutting  property  owners  upon  a  square  or 
park  cannot  complain  of  its  being  closed  by 
municipal  authority;  but  with  such  a  doc- 
trine, if  necessary  to  decide,  we  might  not 
agree.  There  is  a  marked  difference  between 
the  uses  and  trusts  as  ordinarily  imposed  in 
the  dedication  of  streets  or  highways  in  a 
city,  and  those  imposed  ia  the  dedication  of 
public  squares  or  commons,  and  in  the  use 
and  enjoyments  of  the  people  therein.  The 
municipality  may  allow  uses  in  the  one 
that  it  cannot  in  the  other.  The  uses  of  each 
12  re  distinct,  and  the  rights  of  abutting  pro- 
prietors on  each  aire  different.  It  is  al- 
lowed, generally,  that  such  a  proprietor  as 
to  a  street  owns  to  its  center,  but  there  is 
no  such  right,  or  anything  accruing  from  it, 
in  an  abutter  on  a  park.  The  street  must 
be  kept  open,  as  long  as  used,  but  the  park 
may  be  inclosed,  improved,  and  ornamented 
for  pleasure  grounds  and  amusements,  for 
health  and  recreation.  17  Am.  ft  Eng.  Enc. 
Law,  410.  In  speaking  of  this  difference  be- 
tween the  rights  of  property  owners  attin- 
gent  to  a  street  and  a  public  common,  dedi- 
cated to  public  uses,  this  court,  in  Sheffield 
i(:  T.  Street  R,  Co,  v.  Rand,  83  Ala.  294,  said 
the  rule  of  law  was  entirely  different  when 
applied  to  the  two;  that  "the  purpose  for 
which  •  such  dedication  is  made,  the  use  or 
changing  uses  to  which  it  may  be  applied, 
and  many  other  distinguishing  characteris- 
tics, demonstrate  that  neither  the  rule  nor 
the  reason  of  the  rule,  on  which  the  law  of 
the  street  or  highway  rests,  can  be  made  ap- 
plicable to  a  public  common.  The  differ- 
ences will  naturally  suggest  themselves,  and 
we  need  not  attempt  their  enumeration. 
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In  respect  to  the  remedy  for  the  misuse  or 
diversion  of  such  property,  it  has  been  said: 
"If  dedicated  property  be  put  to  a  use  for- 
eign to  that  contemplated  by  the  intention 
and  purpose  of  the  dedication,  then  not  only 
the  dedicator,  but  any  property  owner,  will 
have  his  remedy  in  equity  to  enforce  the 
proper  use,  and  inhibit  an  improper  one."  5 
Am.  &  Eng.  Enc.  Law,  418,  and  authorities 
there  cited. 

In  Maytoood  Co.  v.  Maywood,  118  111.  61, 
a  bill  filed  by  the  village  and  Small  and  Hub- 
bard, residents  therein,  to  prevent  obstruc- 
tions to  a  public  park, — it  was  said:  **The 
objection  of  multifariousness  or  misjoinder 
of  complaints  we  do  not  regard  as  well  taken 
to  the  bill.  Small  and  Hubbard,  as  resi- 
dents of  the  village,  have  a  common  interest 
with  each  other  and  with  the  village  itself, 
ir.  preventing  any  obstruction  to  the  use  of 
the  public  square  for  the  purposes  of  a 
park."  "Again,  the  evidence  shows  a  threat- 
ened nuisance  tending  to  deprive  appellees 
and  others  of  the  full  and  free  use  of  this 
park,  as  they  were  entitled  to  have  it  used. 
This  is  a  well-recognized  ground  for  equitable 
interposition."  Zearing  v..  Raher,  74  111. 
409.  When  a  dedication  of  land  for  a  pub- 
lic park  is  made  by  or  to  a  town  or  city,  it 
inures  to  the  benefit  of  all  who  are  at  the 
time,  or  may  afterwards  become,  citizens  of 
the  municipality,  which  holds  in  trust  for 
the  benefit  of  the  public,  with  no  power  to 
convey  or  divert  it  to  other  uses.  This  right 
of  use  belongs  equally,  not  only  to  lot  hold- 
ers of  the  corporation,  but  to  all  the  inhabit- 
nnts,  in  the  future  as  well  as  at  present,  ac- 
cording to  their  various  necessities  or  con- 
veniences. Macon  v.  Franklin,  12  Ga.  239; 
Alvea  V.  Henderson,  10  B.  Mon.  131,  169; 
Campbell  County  Ct.  v.  Netcport,  12  B.  Mon. 
541;  Pomeroy  v.  Mills,  3  Vt.  2T9,  23  Am. 
Dec.  207;  Com.  v.  Rusk,  14  Pa.  186;  Carter 
V.  Portland,  4  Or.  346;  Alton  v.  Illinois 
Transp.  Co.  12  HI.  38,  62  Am.  Dec.  479; 
Quincy  v.  Jones,  76  111.  231,  20  Am.  Rep. 
243 ;  Sheffield  d  T.  Street  R.  Co.  v.  Rand,  83 
Ala.  294;  2  Beach,  Inj.  9  1279,  and  authori- 
ties cited  in  note  1. 

It  is  unnecessary,  perhaps,  for  us  to  de- 
cide in  this  case  that  any  resident  taxpayer 
in  a  city  or  town  may  maintain  a  bill  to  en- 
join a  diversion  and  abandonment  of  grounds 
dedicated  for  a  public  park,  to  the  use  of 
individuals  and  corporations  for  their  own 
private  use  and  advantage,  in  interference 
with  or  destruction  of  the  rights  of  the  pub- 
lic therein.  It  appears,  however,  that  rea- 
son and  authority  are  not  wanting  for  such 
a  holding.  In  these  days  of  rapid  and  cheap 
transit  in  cities  and  towns,  brought  about 
by  the  applications  of  steam  and  dectricity. 
it  would  seem  that  every  resident  property 
holder  of  the  municipality  occupies,  in  a 
sense,  the  position  of  an  adjacent  owner  to 
its  public  parks,  dedicated  to  public  use,  and 
is  clothed  with  all  the  valuable  rights  and  in- 
terest in  such  dedications,  as  the  one  whose 
property  abuts  them.  These  parks,  by  these 
means,  are  the  great  resorts  for  health  and 
recreation  by  all  the  inhabitants  of  the  mu- 
nicipality, valuable  and  beneficent  in  their 
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advantages  to  all  alike.  Tlie  one  living  re- 
mote is  Dorn«  in  a  few  minutes,  at  the  coat 
of  a  trifle,  to  and  from  these  grounds,  and 
derives  as  much  rest,  recreation,  and  profit 
from  their  existence  as  the  one  in  closer  prox- 
imity may  enjoy.  When  the  hand  of  van- 
dalism and  destruction  is  laid  upon  them, 
by  the  municipality  itself  or  by  strangers,  it 
is  difficult  to  understand  upon  what  prin- 
ciple any  individual  property  owner,  witiiout 
respect  to  where  he  lives  in  the  city  or  town, 
may  not  himself  invoke  injunctive  relief 
against  their  destruction  or  misuse  when 
perpetrated  by  the  municipality,  or  join  it 
for  such  relief,  against  such  acts  when  done 
by  others.  If  there  ever  existed  any  good 
reason  why  such  relief  should  be  invoked 
alone  by  an  abutting  proprietor,  it  may  be 
that  it  must  give  way,  in  accommodation  to 
the  necessities  and  conditions  of  modern  life, 
brought  about  by  the  wonderful  discoveries 
of  the  present  age. 

But  we  find  no  difficulty  in  holding  that 
the  complainant  in  this  case  is  in  reason,  and 
for  the  purposes  of  this  case,  an  adjacent 
proprietor  to  the  said  park,  and  occupies 
tuck  a  position  as  entitles  him  to  maintain 
this  bill.  He  can  look  out  from  the  front 
of  one  of  his  houses,  with  an  unobstructed 
view,  on  to  the  park,  a  distance  of  only  110 
feet  from  him.  This  gives  him  the  attitude 
of  an  adjacent  proprietor.  From  his  other 
lot  the  view  is  obstructed,  though  it  is  only 
250  feet  from  the  park.  For  the  purposes 
of  aid  and  recreation,  he  has  shown  he  has 
a  direct  and  special  interest  against  its  pro- 
posed destruction. 

The  cause  was  submitted  on  a  motion  to 
dif solve  the  injunction  theretofore  granted, 
and  on  motion  to  dismiss  the  bill  for  want 
cf  equity.  The  court  by  its  decree  dissolved 
the  injunction,  and  dismissed  the  bill  for 
want  of  equity.     In  this  there  was  error. 

The  decree  is  reversed  and  the  cause  re- 
manded. 

Coleman,  J.,  dissenting: 

This  cause  was  submitted  to  the  chancery 
court  on  a  motion  by  respondents  to  dissolve 
ajd  injunction  and  on  a  motion  to  dismiss  the 
bill  for  the  want  of  equity.  The  chancellor 
granted  the  motion  to  dissolve  the  injunc- 
tion and  dismiss  the  bill  for  want  of  equity. 
Frcm  the  decree  dissolving  the  injunction 
and  dismissing  the  bill  the  present  appeal 
was  prosecuted  by  the  complainant,  and  the 
correctness  of  this  doctrine  presents  the  only 
question  for  review.  This  court  has  no  ju- 
risdiction to  render  a  final  decree  granting 
relief  to  complainant  upon  the  present  ap- 
peal. A  motion  to  dismiss  a  bill  for  want 
of  equity  cannot  perform  the  office  of  a  de- 
murrer. On  such  a  motion  all  amendable 
defects  will  be  considered  as  made.  The  ma- 
terial questions  are:  Has  the  bill  equity? 
and,  if  the  averments  of  the  bill  show  a  state 
of  facts  which  justify  relief,  can  the  bill  be 
maintained  by  the  complainant?  The  pur- 
pose of  the  bill  is  to  enjoin  the  respondent 
railroads  from  laying  tracks  upon  and  across 
a  plat  of  land  in  the  city  of  Montgomery 
designated  as  "Gilmer  Park,"    and    to    set 
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aside-  and  annul  certain  ordinances  of  the 
city,  by  which  the  respondent  railroads  were 
authorized  to  make  such  use  of  said  plat  of 
ground.  The  rule  is  general  and  well  estab- 
liehed  that  a  municipal  corporation  has  no 
power,  unless  specially  authorized  by  the 
legislature,  to  sell  for  its  own  benefit,  or  to 
appropriate  for  the  use  and  benefit  of  pri- 
vate persons  or  corporations,  a  public  park 
or  common ;  and,  if  this  was  the  only  ques- 
tion involved,  we  would  have  little  difficulty 
in  reaching  a  conclusion.  The  question  pre- 
sented is  whether  Gilmer  park  was  held  by 
the  city  of  Montgomery  upon  such  terms  and 
conditions  as  to  justify  the  application  of 
the  general  rule  to  the  case  at  bar;  and, 
secondly,  whether  a  municipal  corporation, 
when  it  has  once  appropriated  a  plat  of 
ground  as  a  public  park,  is  compelled  to 
maintain  it  as  such  for  all  time,  although, 
by  reason  of  circumstances  and  changed  con- 
ditions, it  is  no  longer  adapted  to,  or  is  use- 
ful for,  such  purposes.  It  is  probable  that 
the  latter  question  more  properly  arises 
upon  the  motion  to  dissolve  the  injunction 
upon  the  denials  of  the  answer.  Francis  M. 
Gilmer  sold  and  conveyed  to  the  city  of  Mont- 
gomery said  plat  of  land  for  $300,  and  the 
deed  of  conveyance  provides  that  "said  lands 
to  be  used  only  as  a  common  or  street,  other- 
toise  to  revert  to  me  or  my  heirs"  (We  itali- 
cize.) This  conveyance  is  not  a  dedication 
to  the  city,  nor  did  the  city  acquire  an  ab- 
solute, unconditional  title  and  estate  in  the 
land.  In  our  opinion,  the  legislature  would 
be  powerless  to  authorize  the  city  to  sell  the 
plat  of  land  so  as  to  convey  a  title  to  a  pur- 
chaser. Much  less,  without  such  authority, 
could  the  city  sell  or  appropriate  it  to  other 
purposes  than  for  a  street  or  common.  2 
Dill  Mun.  Corp.  S  651,  and  note.  The  land 
lielonged  to  Gilmer.  He  had  the  right  to 
dispose  of  it  on  such  terms,  and  for  such 
purposes,  as  he  saw  proper,  not  inconsistent 
with  any  law  or  the  public  good.  The  pro- 
vision in  the  deed,  "said  lands  to  be  used 
only  as  a  common  or  street,  otherwise  to  re- 
vert to  me  or  my  heirs,''  was  as  much  a  part 
of  the  consideration  for  the  sale  and  convey- 
ance as  the  $300.  A  dedication,  after  it  be- 
comes effective,  is  irrevocable.  An  easement 
may  be  legally  abandoned.  The  fee  is  then 
released  from  the  burden  of  the  easement, 
and  the  o>\'ner  comes  into  possession  as  be- 
fore the  dedication.  No  court,  nor  the  city 
of  Montgomery,  nor  the  legislature,  has  the 
power  to  eliminate  from  the  deed  of  convey- 
ance the  provision  which  declares  that,  if 
the  land  is  used  for  other  purposes,  **it  is  to 
revert  to  me  or  my  heirs."  To  hold  otherwise 
would  invade  the  sanctity  of  contracts,,  and 
defetroy  rights  reserved  by  solemn  deed.  Per- 
sons erecting  improvements  or  making  in- 
vestments with  reference  to  Gilmer  park,  and 
having  notice,  actual  or  constructive,  of  the 
terms  and  conditions  upon  which  the  city  ac- 
quired the  land,  have  no  cause  of  complaint 
aguinst  the  grantor  or  his  heirs.  He  had 
the  right,  in  making  the  sale,  to  contract  for 
the  conditions  upon  which  the  land  should 
revert,  and  the  city  acquired  and  held  the 
land  upon  these  terms  and  conditions,  and 
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no  ether.  The  case  is  different  where  there 
has  been  irrevocable  dedication,  or  where  the 
municipality  purchases  land,  and  obtains  an 
absolute,  unconditional,  indefeasible  estate 
in  fee.  According  to  the  averments  of  the 
bill,  the  city  of  Montgomery  has  abandoned 
the  land  as  a  park  or  street,  and,  so  far  as 
it  is  competent  to  act,  has  devoted  the  land 
to  other  purposes  than  "as  a  street  or  com- 
mon;" but  complainant's  contention  is,  and 
the  equity  of  the  bill  rests  upon  the  conten- 
tion, that  any  act  of  the  city  of  Montgomery, 
by  which  the  land  might  revert  to  the  grant- 
or as  provided  in  the  deed,  is  null  and  void. 
The  equity  of  the  bill,  summarily  stated,  is 
that  the  provision  in  the  deed  of  conveyance 
of  Gilmer  to  the  city,  "said  lands  to  be  used 
only  as  a  common  or  street,  otherwise  to  re- 
vert to  me  or  my  heirs,"  is  w^ithout  legal 
force,  and  ought  to  be  stricken  out.  Cer- 
tainly the  parties  to  the  deed  did  not  so  un- 
derstand it,  and  we  know  of  no  rule  of  equity 
or  justice  which  sustains  the  contention.  It 
may  be  that,  by  some  act  of  Gilmer,  he  is 
estopped  from  asserting  any  claim  or  rignt 
reserved  or  provided  ipr  by  virtue  of  the 
deed,  and  the  bill  may  be  capable  of  amend- 
ment, so  as  to  give  it  equity  in  this  respect. 
We  are  unable  to  say. 

The  bill  shows  clearly  that  the  other  citi- 
zens of  Montgomery  will  suffer  like  incon- 
veniences and  deprivations  as  himself  by  de- 
struction of  the  park  and  the  running  of 
railroad  engines  over  the  land.  Conceding 
that  the  bill  shows  that  application  to  the 
city  authorities  for  redress  would  be  useless, 
lias  a  single  citizen  of  Montgomery,  in  his 
own  name,  the  right  to  file  a  bill  to  redress 
vhat  is  shown  to  be  a  public  wrong,  if  a 
wrong  at  all?  Should  not  the  bill  he  filed 
in  the  name  of  all  or  such  as  are  willing 
to  come  in  as  complainants?  To  authorize 
a  bill  in  the  name  of  a  single  person,  must 
it  not  aver,  not  by  way  of  conclusion,  a  spe- 
cial injury,  but  the  facts  which  show  a 
special  injury  different  from  that  sustained 
in  common  with  others?  2  Dill.  Mun.  Corp. 
§  920,  and  note;  Church  v.  Portland  (Or.)  6 
L.  R.  A.  259,  and  notes  (18  Or.  73).  These 
questions  are  not  raised  by  demurrer,  and 
are  not  before  us  on  this  appeal.  We  mere- 
ly suggest  for  inquiry. 

We  will  refer  briefly  to  the  decree  dissolv- 
ing the  injunction.  On  page  38  of  the  rec- 
ord it  is  said:  "This  cause  coming  on  to 
be  heard  nn  motion  to  dissolve  the  injunc- 
tion, on  the  sworn  denials  of  the  answer,  and 
to  dismiss  the  bill  for  want  of  equity."  We 
regard  this  as  a  submission  upon  the  answers 
of  all  the  defendants.  Many  exceptions  are 
taken  by  answers  which  were  not  considered 
by  the  court.  Leaving  out  of  consideration 
all  the  averments  of  fact  except  those  re- 
sponsive, and  such  as  should  be  considered  on 
a  motion  to  dissolve  the  injunction,  under 
oui  view  of  the  law,  we  are  of  the  opinion 
the  injunction  was  properly  dissolved.  We 
will  reverse  the  decree  dismissing  the  bill, 
and  remand  the  cause,  that  complainant  inuy 
have  an  opportunity  to  amend  the  bill  as  he 
may  be  advised.  Thirty  days  will  be  al- 
lowed from  the  date  of  this  decree  within 
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which  to  amend  the  bill,  and,  if  not  amended 
within  the  time,  the  court,  at  any  regular 
term  thereafter,  shall  dismiss  the  bill,  ab- 
solutely. 


J.  W.  WORTHINCJTON  et  a/.,  Appts., 

t. 

U.  M.  GW^IN. 
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1.  Tlie  fact  .tbat  a  small  Quantity  of 
ore  delivered  under  a  contract  providing 
for  successive  shipments  of  ore  free  from 
foreign  substances  was  not  free  from  them 
does  not  Justify  an  abandonment  of  the  en- 
tire contract. 

2.  The  mere  expression  of  dissatisfac- 
tion with  an  article  furnished  under  a  con- 
tract providing  that  it  shall  be  satisfactory 
will  not  Justify  a  termination  of  the  contract, 
if  there  was  not  an  actual  dissatisfaction. 

St.  Declarations  of  the  snperintendeat 
of  a  company  when  receiving  ore.  as  to  its  be- 
ing satisfactory,  are  competent  evidence  to 
show  that  it  was  satisfactory. 

4.  The  expenditure  for  rails  for  a  side 
track  to  be  used  in  mining  may  be  inclnded 
in  the  damages  for  breach  of  a  mining  con- 
tract. 

5.  A  witness  who  has  testified  as  to 
dissatisfaction  with  the  methods  of  a 
pai'ty  in  mining  ore  may  be  aslsed  on  cross- 
examination  if  he  did  not  afterwards  propose 
to  contract  with  him  for  mining. 

(November  5,  1898.) 

APPEAL  by  defendants  from  a  judgment 
of  the  City  Court  of  Birmingham  in 
favor  of  plaintiir  in  an  action  brought  to  re- 
rover  damages  for  breach  of  a  mining  con- 
try  ct.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  "Walker  Percy,  for  appellants: 

A  delivery  of  only  a  part  of  the  quality 
ordered,  or  a  failure  to  deliver  any  part  ot 
it,  terminates  the  contract  if  the  plaintiffs 
sec  proper  to  so  treat  and  regard  it. 

Johnson  v.  Allen,  78  Ala.  391,  56  Am.  Rep. 
34:  Norrington  v.  Wrtght,  115  U.  S.  188,  29 
L.  ed.  3G6. 

It  was  plaintiff's  duty  to  mine  and  ship  the 
ore  in  a  manner  satisfactoiy  to  the  furnace 
company  receiving  the  same. 

A  contract  of  hiring  by  which  the  em- 
ployee guarantees  to  give  satisfaction  vests 
the  master  with  full  power  to  determine 
whether  the  work  is  satisfactory. 

Allen  V.  MuttLol  Compress  Co.  101  Ala. 
574. 

Messrs.  Bowman  Sc  Harsh  and  O.  "W. 
Ward  for  appellee. 

Note. — For  an  extensive  review  of  the  snbject 
of  the  right  to  rescind  or  abandon  a  contract 
because  of  a  default  of  the  other  party,  see 
note  to  Lake  Shore  &  M.  S.  B.  Co.  ▼.  Richards 
(111.)  30  L.  R.  A.  33. 
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Briokelly  Ch.  J.j  delivered  the  opinion  of 
the  court: 

This  action  was  inFtituted  by  appellee  to 
recover  damages  for  the  breach  of  a  mining 
contract  entered  into  between  appdlants  and 
appellee's  assignor.  By  the  terms  of  the 
agreement,  which  was  in  the  form  of  a  writ- 
ten proposition  by  Thomas  II.  Dunn  and  the 
acceptance  thereof  Dy  appellants,  appellee 
w&Sy  to  "strip,  quarry,  and  deliver  one  quar- 
ter of  a  mile  of  the  outcrop  [ore],  commenc- 
ing- at  a  point  nearest  the  Birmingham  Min- 
eral Railroad,  at  50  cents  (fifty  cents)  per 
ton  of  2,240  lbs.,  weight  to  be  ascertained 
from  furnace  company  receiving  the  ore, 
such  furnace  company  weighing  the  ore  in 
the  usual  manner.  Ore  to  be  paid  for  on  the 
20th  day  of  each  month  for  the  ore  shipped 
on  the  previous  month.  The  50  cents  per 
ton  to  be  my  whole  compensation  for  mining, 
quarrying,  and  delivering  said  ore  on  board 
cars.  You  to  loan  what  rails  I  need  for  de- 
livering ore  on  board  cars.  8aid  rails  to  be 
returned  when  job  is  completed.  The  ore 
is  to  be  stripped  up  to  a  face  of  from  10  to 
15  feet,  as  I  may  prefer  to  do.  I  will  com- 
mence work  on  the  8th,  and  put  on  a  force 
of  twelve  or  fifteen  teams,  and  commence  the 
delivery  of  the  ore  as  soon  thereafter  as  prac- 
ticiible.  1'he  said  ore  is  to  be  mined  and 
put  on  board  the  cars  free  of  foreign  sub- 
stance, and  in  u  manner  satisfactory  to  the 
furnace  company  receiving  the  same."  The 
principal  breach  assigned  is  that  "defend- 
ants ordered  plaintiff  to  cease  mining  ore 
under  said  agreement."  There  are  other  as- 
signmeTits,  among  which  is  one  averring  that 
defendants  "caused  the  railroad  company 
not  to  furnish  the  plaintiff  with  cars  on 
which  to  load  ore  mined  and  to  be  mined  un- 
der said  agreement."  The  damages  claimed 
consisted  of  the  loss  of  profits  which  would 
have  been  earned  if  plaintiff  had  been  al- 
lowed to  carry  out  the  contract,  and  also  the 
loss  sustained  by  reason  of  his  purchase  of 
a  "large  quantity  of  rails,  tools,  implements, 
and  fixtures  in  and  about  carrying  out  said 
agreement."  The  overruling  of  the  motions 
to  strike  out  the  averment  by  which  the  last- 
mentioned  damages  were  claimed,  and  the 
averment  that  aefendants  had  caused  the 
railroad  company  not  to  furnish  cars,  did 
not  constitute  reversible  error.  If  the  aver- 
ment that  defendants  caused  the  railroad 
company  to  refuse  to  furnish  cars  was  in- 
sufficient as  an  assignment  of  a  breach  of  the 
contract,  the  defect  could  have  been  taken 
advantage  of  by  demurring  to  this  assign- 
ment of  breach  without  demurring  to  the 
whole  complaint;  and  in  such  case  it  is  dis- 
cretionary with  the  trial  court  whether  to 
btrike  the  averment  constituting  the  defec- 
tive assignment,  or  to  put  the  defendant  to 
his  demurrer,  and  its  refusal  to  grant  the 
motion  to  strike  is  not  revisable  on  appeal, 
unless  it  affirmatively  appears  that  defend- 
ant was  prejudiced  thereby.  Columbus  d 
W.  R.  Co.  V.  Bridges,  86  Ala"  448.  The  dam- 
ages for  the  breach  of  a  contract  of  this 
character,  when  its  full  performance  is  pre- 
vented by  the  one  party  without  fault  on 
the  part  of  the  other,  may  consist  of  one  or 
the  other  of  two  items:  First,  the  profits 
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that  would  have  been  realized  by  the  full 
performance ;  and,  second,  if  there  would  not 
have  been  any  profits*,  or  if  the  proof  fails 
to  show  what  would  have  been  the  amount, 
the  reasonable  expenditures  made,  and  loss 
of  time,  less  the  value  of  the  material  on 
hand.  Danforth  v.  Tennessee  &  C.  R.  Co,  93 
Ala.  620;  United  States  v.  Behan,  110  U.  S. 
34'*,  28  ii.  ed.  170.  Both  items  are  not,  of 
course,  recoverable,  since  the  profits  would 
necessarily  include  the  expenditures  for 
tools,  etc.,  less  their  value  at  the  time  the 
work  on  the  contract  ceased.  Plaintiff's  ex- 
penditure for  tools,  implements,  fixtures, 
etc.,  was,  therefore,  a  proper  element  of  dam- 
ages; and,  while  both  the  elements  claimed, 
were  not  recoverable,  defendants  were  able 
to  protect  themselves  by  a  request  for  appro- 
priate charges. 

The  contract  contains  a  provision  thai; 
"the  said  ore  is  to  be  mined  and  put  on 
board  the  cars  free  of  foreign  substance,  and 
in  a  manner  satisfactory  to  the  furnace  com- 
pany receiving  the  same."  In  view  of  the 
subject-matter  of  the  contract,  we  think  it 
was  the  manifest  intention  of  the  parties, 
by  the  use  of  the  words  employed,  not  to 
impose  an  obligation  on  the  plaintiff  with  re- 
spect to  the  manner  in  which  the  ore  was  to 
be  taken  from  the  ground,  or  loaded  on  the 
cars,  but  simply  to  require  him  to  furnish 
on  board  the  cars  ore  free  from  foreign  sub- 
stance other  than  such  as  was  contained  in 
the  vein  of  ore,  and  satisfactory  in  this  re- 
spect alone  to  the  furnace  company  to  which 
it  might  be  shipped.  Thus  construed,  this 
clause  of  the  contract  was  sufficiently  com- 
plied with  by  furnishing  such  ore  irrespec- 
tive of  the  manner  in  which  it,  was  taken 
from  the  ground  and  loaded  on  the  cars.  The 
defendants  sought  to  justify  their  action  in 
causing  plaintiff  to  cease  work  under  the 
contract  by  a  plea  averring  that  "plaintiff 
failed  to  mine  said  ore  and  put  it  on  board 
the  cars  free  from  foreign  suostance,  and  in 
a  manner  satisfactory  to  the  furnace  com- 
pany receiving  the  same."  A  demurrer  to 
this  plea  having  been  overruled,  plaintiff  re- 
plied thereto  that  he  had  mined  ore  under 
said  contritct  for  a  period  of  twelve  months, 
duiing  which  time  he  had  delivered  to  de- 
fendants 18,000  tons  of  ore,  and  defendants 
had  received  and  paid  for  the  same  amount 
without  any  complaint  except  as  to  a  very 
small  quantity  of  the  ore ;  that,  a  short  time 
after  plaintiff  began  work  under  the  con- 
tract, defendants  complained  of  one  car  of 
the  ore  delivered,  and  refused  to  pay  for  the 
same,  but  plaintiff  continued  to  furnish  ore 
under  the  contract,  and  defendants  accepted 
antl  paid  for  the  same,  for  a  long  time  there- 
after, when  further  complaint  was  made; 
and  that  plaintift'  was  at  all  times  ready  and 
willing  to  mine  and  deliver  ore  according  to 
said  contract,  and  to  rectify  any  mistake  or 
failure  on  his  part.  The  overruling  of  de- 
fendants' demurrer  to  this  replication  is  as- 
signed as  error. 

The  principal  question  presented  by  these 
pleadings  is  whether  the  fact  that  a  small 
quantity  of  the  ore  delivered  by  plaintiff  was 
not  free  from  foreign  substance,  and  satis- 
factory to  the  furnace  company  receiving  it. 
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operated  as  a  discharge  of  the  whole  con- 
tract,  and  authorized  defendants  to  termi- 
nate it.  The  effect  of  a  breach  of  a  contract 
upon  the  rights  and  liabilities  of  the  parties 
depends  upon  the  nature  of  the  agreement. 
Tf  the  contract  be  entire  in  the  sense  that 
each  and  all  its  parts  are  interdependent,  so 
that  one  part  cannot  be  violated  without 
violating  the  whole,  a  breach  by  one  party 
of  a  material  part  will  discharge  the  whole 
at  the  option  of  the  other  party;  but,  if  the 
contract  be  severable, — susceptible  of  divi- 
sion and  apportionment, — ^the  amount  to  be 
paid  by  the  one  party  depending  upon  the 
extent  of  performance  by  the  other,  the  mere 
failure  to  perform  a  part  of  the  contract  in 
strict  compliance  with  its  terms  will  not  of 
itself  necessarily  authorize  the  party  in- 
jured to  refuse  further  performance.  Whar- 
ton, Contr.  $  680;  7  Am.  A  Eng.  Enc.  Law, 
2d  ed.  p.  150;  Johnson  v.  Alleny  78  Ala.  391, 
66  Am.  Rep.  34.  Whether  a  particular  con- 
tract is  entire  or  severable  depends  on  the 
intention  of  the  parties,  to  be  determined 
from  the  language  employed  and  the  subject- 
matter.  In  the  contract  sued  on,  plaintiff 
obligated  himself  to  mine  and  load  on  the 
cars  all  the  ore  within  a  given  territory,  the 
ore  to  be  satisfactory  to  the  furnace  com- 
pany to  which  it  miffht  be  shipped;  but  the 
time  and  amount  of  the  deliveries  and  the 
time  of  the  completion  of  the  contract  were 
left  unfixed,  and  necessarily  the  aggregate 
price  to  be  paid  for  full  performance  was  not 
named.  Xo  particular  amount  of  ore  was  to 
be  furnished  each  month,  and  a  failure  to 
furnish  any  ore  in  any  one  month  would  not, 
of  itself,  amount  to  a  breach  of  the  contract. 
The  defendants'  obligation  was  simply  to 
permit  plaintiff  to  mine  all  the  ore  within 
th(-  territory  named,  and  to  pay  on  the  20th 
of  each  month  a  specified  sum  for  each  ton 
delivered  during  the  previous  month.  There 
is  nothinc  in  the  contract  to  indicate  an  in- 
tention of  the  parties  that  the  right  of  plain- 
tiff to  make  successive  shipments  of  ore  un- 
til the  contract  was  completed  should  be  de- 
pendent on  the  mere  fact  that  each  and 
every  ton  previously  mined  and  shipped  was 
free  from  foreign  substance,  and  satisfac- 
torv  to  the  furnace  company  receiving  it, 
and  had  been  accepted  by  defendants.  The 
contract  was,  in  its  nature,  severable,  and  not 
entire,  and  the  rights  and  liabilities  of  the 
parties  are  to  be  determined  according  to  the 
principles  applicable  to  such  contracts.  Not 
ev^ry  oreach  of  such  a  contract  by  the  one 
party  will  authorize  the  other  to  abandon 
the  contract,  and  refuse  further  performance 
on  his  part.  The  circumstances  attending 
the  breach,  the  intention  with  which  it  was 
committed,  and  its  effect  on  the  other  party 
and  on  the  general  object  sought  to  be  ac- 
complished by  the  contract,  must  be  consid- 
ered in  deterndning  whether  or  not  the 
breach  will  operate  as  a  discharge.  If  the 
circumstances  are  such  as  manifest  an  inten- 
tion on  the  part  of  the  party  in  default  to 
abandon  the  contract,  or  not  to  comply  with 
its  terms  in  the  future,  or  if,  by  reason  of 
the  breach,  the  object  sought  to  be  effected 
is  rendered  impossible  of  accomplishment  ac- 
cording to  the  original  design  of  the  parties, ' 
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the  breaeh  will  operate  as  a  discharge  of  the 
whole  contract  unles.<;  waived;  but  no  such 
result  follows  from  a  mere  breach  of  a  sev- 
erable contract  unattended  with  such  cir- 
cumstances or  such  effect.  The  right  to 
claim  a  discharge  of  the  whole  contract  de- 
per.ds,  not  on  whether  the  act  constituting 
the  breach  was  inconsistent  with  the  terms 
of  the  contract,  but  whether  it  was  incon- 
sistent with  an  intention  to  be  further  bound 
by  its  terms,  or  whether  the  breach  was  such 
as  to  defeat  the  purpose  of  the  contract. 
The  mere  fact  that  a  small  quantity  of  the 
ore  delivered  to  defendants  was  not  free  from 
foreign  substance,  and  satisfactory  to  the 
furnace  company  receiving  it,  did  not  give 
defendants  any  right  to  forbid  plaintiff  to 
continue  mining  ore  under  the  contract. 
Blaokhurfi  v.  Reilly,  47  N.  J.  L.  290,  54  Am. 
Rep.  159;  Cahen  v.  Piatt,  69  N.  Y.  348,  25 
Am.  Rep.  203;  Scott  v.  Kittanning  Coal  Co. 
89  Pa.  231,  33  Am.  Rep.  753;  Mersey  Steel  d 
I.  Co.  V.  Naylor,  L.  R.  9  App.  Cas.  434 ;  Lake 
Shore  d  M.  S,  2c,  Co.  v.  Richards,  30  L.  R. 
A.  33,  notta  ( 152  111.  69) ;  7  Am.  A  Eng.  Enc 
Law,  2d  ed.  p.  150.  Against  the  natural 
and  ordinary  injury  flowing  from  such 
breach  defendants  had  an  adequate  protec- 
tion and  remedy,. — ^the  refusal  to  receive  and 
pay  for  the  unsatisfactory  ore,  or  their  ac- 
tion for  the  breach  in  this  respect.  If  any 
extraordinary  injury  arose  therefrom,  the 
effect  of  which  was  to  defeat  the  purpose  of 
tho  contract,  the  pleading  fail  to  show  it, 
and  it  cannot  be  inferred  from  the  nature 
and  subject-matter  of  the  contract.  It  re- 
sults that  the  demurrer  to  the  replication 
was  properly  overruled.  If  the  plea  be  cofi- 
strued  as  averring  that  plaintiff  failed  to 
furnish  any  ore  that  was  free  from  foreign 
substance,  and  satisfactory  to  the  furnace 
company,  the  replication  denies  the  aver- 
ment by  alleging  that  defendants  accepted 
and  paid  for  18,000  tons  without  complaint, 
and  avers  facts  which  negative  any  intention 
on  the  part  of  the  plaintiff,  in  furnishing  the 
ore  complained  of,  .to  be  no  longer  bound  by 
the  terms  of  tho  contract,  and  tnere  is  noth- 
ing in  the  pleadings  or  in  the  contract  itself 
to  indicate  that  defendants  were  so  injured 
by  the  defaults  admitted  in  the  replication 
as  to  render  it  imjust  to  hold  them  to  the  ob- 
ligation to  accept  such  future  deliveries  as 
should  comply  with  tlie  contract. 

Ifrom  what  has  already  been  said,  the  cor- 
rectness of  the  charges  given  at  the  request 
of  plaintiff,  and  of  the  oral  charge  of  the 
court,  may  be  determined.  Most  of  them  as- 
sert the  proposition  that  the  mere  fact  that 
a  few  cars  of  the  ore  mined  and  shipped  were 
not  free  from  foreign  substance,  and  satis- 
factory to  the  furnace  company,  if  the  cir- 
cumstances showed  no  intention  to  no  longer 
comply  with  the  terms  of  the  contract,  did 
not  of  Itself  authorize  the  defendants  to  ter- 
minate the  contract;  and  this  proposition  is 
in  accord  with  the  principles  above  an- 
nounced. It  is  true,  in  predicating  plain- 
tiff's right  to  a  verdict  upon  the  insufficiency 
of  the  evidence  to  reasonably  satisfy  the  jury 
that  plaintiff  intended  to  abandon  the  con- 
tract, or  no  longer  complv  With  its  terms. 
they  ignore  the  effect  the  defaults  may  have 
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had  upon  the  defendants,  and  the  object 
sought  to  he  accomplished  by  the  contract, 
and  would,  perhaps,  be  erroneous  on  this  ac- 
count if  the  nature  of  the  contract  and  its 
subject-matter  xrere  such  that,  considered  in 
the  light  of  the  evidence,  it  could  reasonably 
be  interred  that  the  injury  to  defendants 
caused  by  the  defaults  defeated  the  purpose 
of  the  contract;  but  the  record  furnishes  no 
ground  for  such  inference.  Charge  9  asserts 
a  correct  proposition.  The  mere  expression 
by  the  furnace  company  of  dissatisfaction 
with  the  ore  would  not  authorize  a  termina- 
tion of  the  contract.  It  is  only  the  actual 
existence,  not  the  mere  expression,  of  dis- 
satisfaction, re^rdless  of  its  reasonableness, 
that  can  have  this  effect;  and  it  was  for  the 
jury  to  say  whether  this  dissatisfaction  did 
ex3st  as  a  fact,  or  whether  it  was  expressed 
as  a  mere  pretext.  Electric  Lighting  Co,  v. 
Eider  Bros,  115  Ala.  138.  The  charges  re- 
quested by  appellants  were  properly  refused. 
Appellee  had  a  right,  under  the  contract,  to 
mine  all  the  outcrop  ore  within  the  described 
territory  back  to  a  face  of  15  feet,  and  this 
right  was  not  affected  by  the  fact  that  he 
had  mined  some  ore  beyond  the  territory  de- 
scribed, or  mined  in  some  places  within  the 
territory  back  to  a  face  of  more  than  16  feet. 
If  there  were  some  places  within  the  terri- 
toTT  not  mined  back  to  such  a  face,  appellee 
had  a  right  to  mine  them  to  the  extent  stip- 
ulated in  the  contract,  notwithstanding  a 
face  of  more  than  15  feet  was  reached  in 
other  places;  and  this  right  was  not  ex- 
hausted by  the  fact  that  the  ore  mined  out- 
side the  territory  and  beyond  the  stipulated 
face,  added  to  that  mined  within  the  terri- 
tory and  the  15-foot  facing,  was  equal  in 
amount  to  all  the  ore  that  could  have  been 
properly  mined  in  accordance  with  the  terms 
of  the  contract. 

^iany  of  the  assignments  of  error  relate 
to  evidence  concerning  the  quality  of  the  ore. 
If,  by  the  questions  relating  to  the  quality 
of  the  ore,  it  was  intended  to  elicit  evidence 
as  to  the  amount  of  metallic  iron  contained 
therein,  they  called  for  irrelevant  testimony, 
and  the  objections  thereto  should  have  been 
sustained.  But  it  does  not  clearly  appear 
that  such  was  the  intention,  and  such  evi- 
dence was  not  elicited  by  the  questions.  Both 
parties  treated  the  last  clause  of  the  con- 
tract as  meanini;  that  the  ore  should  be  free 
from  foreign  substance,  and  in  this  respect 
only  satisfactory  to  the  furnace  company  re- 
oeiving  it,  and  the  court,  at  the  request  of 
appellee,  charged  that  it  was  immaterial 
wnat  was  the  quality  of  the  ore  itself.  These 
aesignments  of  error  are  not,  therefore,  well 
takeiL  The  declarations  of  the  superintend- 
ent of  the  furnace  company  receiving  the 
ore,  made  while  receiving  it,  tending  to  show 
that  it  was  satisfactory,  were  competent  and 
material.  Testimony  as  to  the  amount  ex- 
pended by  appellee  for  rails  for  the  side 
track  was  also  relevant  on  the  question  of 
damages.  The  testimony  tends  to  show  that 
the  expenditure  for  this  purpose  was  neces- 
sary, and  this  expenditure  was  one  element 
of  damages  recoverable  in  the  event  no  loss 
of  profits  was  proved.    As  stated  above,  ap- 


questinff  an  appropriate  charge.  We  are 
unable  to  perceive  the  relevancy  of  the  testi- 
mony of  McCk>rmack,  the  general  manager  of 
the  Tennessee  Goal  &  Iron  Company,  to 
which  all  the  ore  was  shipped,  that  ne  want^ 
ed  plaintiff  ''to  take  a  contract  at  a  reduced 
price  with  the  Tennessee  Company,  at  less 
than  50  cents  a  ton."  The  evidence  was 
doubtless  offered  on  the  theory  that  the  will* 
ingness  of  the  furnace  company  which  had  re- 
ceived the  ore  mined  by  plaintiff  under  this 
contract  to  employ  him  to  mine  ore  under  a 
contract  with  it  at  a  less  price  was  evidence 
tending  to  show  that  all  the  ore  shipped  by 
plaintiff  was  satisfactory  to  said  furnace 
company;  but  we  are  of  the  opinion  no  such 
inference  can  reasonably  be  drawn  from  the 
evidence,  and  that  the  court  below  erred  in 
admitting  it.  With  this  exception  we  find 
no  error  in  the  record. 

An  application  for  rehearing  having  been 
filed,  the  court  handed  down  the  following 
response : 

Per  Onrian&i 

McCormack  was  the  defendants'  witness, 
and  had  testified  in  their  behalf  to  his  dis- 
satisfaction with  the  ore  mined  and  deliv- 
ered to  his  (the  witness's)  company  by  the 
plaintiff, — to  dissatisfaction  both  as  to  the 
percentage  of  metallic  iron  in  the  ore  itself, 
and  to  plaintiff's  manner  of  mining  the  ore 
in  respect  of  refuse  left  in  the  output.  Of 
course,  as  held  in  the  original  opinion,  the 
testimony  of  McCormack,  elicited  by  the  de- 
fendants, that  he  had  proposed  to  plaintiff, 
after  the  time  of  his  alleged  dissatisfaction, 
"to  take  a  contract  at  a  reduced  price  with 
the  Tennessee  [witness's]  Companv  to  mine 
ore  at  less  than  50  cents  a  ton,''  was  not 
competent  as  original  evidence  upon  any  is- 
sue in  the  case.  But  we  are  now  of  opinion 
that  coming,  as  it  did,  on  the  cross-examina- 
tion by  plaintiff  of  defendants'  witness,  it 
was  clearly  competent  as  weakening  the 
force  of  the  witness's  testimony  in  chief  as 
to  his  dissatisfaction  with  plaintiff's  meth- 
ods in  the  mining  of  ore.  We  therefore  con- 
clude, on  the  application  for  rehearing,  that 
this  evidence  was  properly  received.^ 

The  judgment  of  reversal  is  set  aside,  and 
the  judgment  of  the  City  Court  toiU  he  of" 
firmed. 


SOUTHERN  RAILWAY  COMPANY,  Appt., 

V, 

Nellie  P.  HARRISON. 


( 


.Ala. 


) 


1.  A  mietake  in  a  bill  of  lading  by  stat- 
ing Interstate  rates  less  than  those  scheduled 
in  accordance  with  the  act  of  Congress  does 
not  preclude  the  carrier  from  recovering  the 
full  schedule  rate  as  a  condition  of  delivering 
the  gooda 

2.  Tbe  law  of  tlie  state  in  wbicli  a  con- 


NoTB. — ^The  above  case  overrules  Mobile  &  O. 

R.  Co.  V.  Dlsmukes  (Ala.)  17  L.  R.  A.  113.  by 

virtue  of  the  controlling  authority  of  Quif,  C. 

,  .  .      &  S.  P.  B.  Co.  V.  Hefley,  158  U.  S.  98,  89  L.  ed. 

pellant  could  have  protected  himself  hy  re-    910. 
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tract  of  Interstate  transportation  'vras 
made,  and  In  which  the  performance  begins, 
cannot  govern  the  contract  so  far  as  It  con- 
flicts with  the  act  of  Congress  to  regulate 
commerce. 

(November  S,  1898.) 

APPEAL  by  defendant  from  a  judgment 
of  the  City  Court  of  Birmingham  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  conversion  of 
certain  carriages  which  had  been  delivered 
to  defendant  for  transportation.      Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Smith  Sc  IXTeatherly,  for  appel- 
lant: 

The  case  differs  materially  from  the  Dis- 
mukes  Case  in  important  particulars,  name- 
ly: 

First.  The  rate  proposed  to  be  collected 
was  not  unreasonable  and  excessive,  as  in  the 
DismuJces  Case. 

Second.  The  point  is  here  raised  for  the 
first  time  that  the  contract  having  been  en- 
tered into  and  to  be  partly  performed  in  a 
foreiffn  state,  and  being  entire,  must  be  gov- 
erned by  the  laws  in  force  in  the  state  where- 
in it  was  entered  into  and  to  be  partly  per- 
formed. 

Savannah,  F,  d  W,  R.  Co.  v.  Bundick,  94 
Ga.  776,  6  Inters.  Com.  Rep.  289. 

The  court  should  overrule  entirely,  or  mod- 
ify or  limit,  its  decision  in  Mobile  d  O.  R. 
Co.  V.  Dismukes,  94  Ala.  131,  17  L.  R.  A. 
lis,  4  Inters.  Com.  Rep.  200. 

Culf,  C,  d  8.  F,  R.  Co,  V.  Hefley,  158  U.  8. 
98,  39  L.  ed.  910;  Savannah,  F.  d  W.  R.  Co, 
V.  Bundick,  94  Ga.  775,  5  Inters.  Com.  Rep. 
289 ;  Baird  v.  St.  Louis,  I.  M.  d  8.  R.  Co,  41 
Fed.  Rep.  592. 

The  rights  and  liabilities  of  the  parties  to 
this  contract  must  be  governed  by  the  law  of 
Greorgia. 

Liverpool  d  G.  W.  Steam  Co.y.  Phenix  Ins, 
Co,  129  U.  S.  397,  32  L.  ed.  788;  McDaniel 
V.  Chicago  d  N,  W,  R.  Co,  24  Iowa,  412;  Ear 
zel  V.  Chicago,  M,  d  St.  P.  R.  Co.  82  Iowa,  477 ; 
Mei'chants*  Dispatch  Transp,  Co.  v.  Furth- 
mann,  47  HI.  App.  561 ;  Meuer  v.  Chicago,  M. 
d  St.  P.  R,  Co,  5  S.  D.  668,  25  L.  R.  A.  81 ; 
Fonseoa  v.  Cunard  8.  8,  Co.  153  Mass.  553, 
12  L.  R.  A.  340;  Potter  v.  The  Majestic,  20 
U.  S.  App.  503,  60  Fed.  Rep.  624,  9  C.  C.  A. 
161,  23  L.  R.  A.  746 ;  Dyke  v.  Erie  R,  Co.  45 
N.  Y.  113,  6  Am.  Rep.  43. 

Messrs,  Grass  A  Tl&omton,  for  appel- 
lee: 

The  question  as  to  whether  the  appellee 
could  recover  in  an  action  on  the  contract 
of  shipment  is  immaterial.  Appellee's  ac- 
tion IS  in  case,  and  is  founded  upon  the 
breach  of  a  common-law  duty.  The  contract 
of  shipment  is  set  out  and  mentioned  in  the 
complaint  only  by  way  of  inducement. 

Sharpe  v.  National  Bank,  87  Ala.  644; 
Wilkinson  v.  Moseley,  18  Ala.  288. 

The  action  includes  a  conversion,  and  the 
appellant  was  responsible  for  all  damage  to 
the  goods,  while  wrongfully  withheld  and 
during  the  conversion  as  an  insurer. 

Hooks  V.  Smith,  18  Ala.  338;  4  Lawson, 
Rights,  Rem.  &  Pr.  8  1700. 
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There  may  be  a  temporary  conversion  of 
personal  property. 

Gray  v.  Croekeron,  8  Port.  (Ala.)  191: 
Boiling  v.  Kirhy,  90  Ala.  215. 

The  action  was  properly  brought  and  the 
allegations  in  the  complaint  present  the 
factfl  properly. 

Alabama  Code,  §  2664;  Hutchinson,  Carr. 
2d  ed.  §  447a,  514. 

Briokell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  February  20,  1896,  appellant,  a  com- 
mon carrier  engaged  in  interstate  commerce, 
received  from  appellee^  at  Atlanta,  Georgia, 
for  transportation  over  its  road  to  Birming- 
ham, Alabama,  two  carriages,  of  the  allied 
value  of  $1,200,  and  delivered  to  appellee  a 
bill  of  lading  in  which  the  rate  specified  was 
96  cents  per  100  pounds,  and  the  weight 
2,500  pounds;  making  the  aggregate  char^ 
$24.  Upon  the  arrival  of  the  carriages  m 
Biimingham  a  few  days  later,  appellee  ten- 
dered that  amount  in  payment  of  the  charges; 
but  the  appellant  refused  to  accept  the  ten- 
der or  to  make  delivery  of  the  carriages.  The 
ground  of  this  refusal  was  that  the  rate  spec- 
ified in  the  bill  of  lading  was  less  than  that 
fixed  by  the  schedule  of  rates,  fares,  and 
charges  established  and  published  in  accord- 
ance with  the  act  of  Congfress  known  as  the 
"Interstate  Commerce  Law,"  and  that  the 
agent  of  appellant  at  Atlanta  had,  inadvert- 
ently and  by  mistake,  wrongfully  and  in  vio- 
lation of  that  law,  agreed  upon  and  specified 
in  a  bill  of  lading  a  rate  of  96  cents  per  100 
pounds,  instead  of  $1.28,  as  said  schedule  re- 
quired him  to  charge.  Appellee  refused  to 
pay  the  extra  charge,  amounting  to  $8;  and 
appellant  retained  possession  of  the  car- 
riages until  August  11,  1896,  when  it  deliv- 
ered them  to  appellee  upon  the  pavment  of 
$24,  the  stipulated  charge.  Appellee  insti- 
tuted this  suit  to  recover  the  damages  re- 
sulting to  her  from  the  loss  of  the  use  and 
hire  of  the  carriages,  the  actual  injury  there- 
to, and  their  deterioration  in  value,  during 
the  period  of  detention. 

The  subject-matter  of  the  contract,  the 
transportation  of  goods  from  one  state  to 
another,  \vas  an  ac^  of  interstate  commerce 
apd  as  such  a  subject  of  Federal  cognizance, 
and  governed  by  the  act  of  Congress  entitled 
"An  Act  to  Amend  an  Act  Entitled  an  Act 
to  Regulate  Commerce,"  approved  February 
4,  1887.  By  the  provisions  of  §  6  of  this  act, 
every  common  carrier  subject  to  the  same  ia 
required  to  print  and  publicly  post  at  each 
station  on  its  route,  for  the  inspection  and 
information  of  the  public,  the  schedule  of 
fares,  rates,  and  charges  for  the  carriage  of 
passengers  and  property  thereon.  It  is  fur- 
ther provided  that  "when  any  such  common 
carrier  shall  have  established  and  published 
its  rates,  fares,  and  charges  in  compliance 
with  the  provisions  of  this  section,  it  shall 
be  unlawful  for  such  common  carrier  to 
charge,  demand,  or  collect,  or  receive  from 
any  person  or  persons  a  greater  or  less  com- 
pensation for  the  transportation  of  passen- 
gers or  property,  or  for  any  service  in  con- 
nection therewith,  than  is  specified  in  such 
published    schedule    of    rates,    fares,    and 
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charges,  as  may  at  the  time  he  in  force."  It 
is  further  unlawful  for  any  person,  in  any 
mfenner,  knowingly  to  obtain  transportation 
at  less  than  the  published  schedule  of  rates; 
and  any  violation  of  the  statute,  whether 
by  the  consignors  or  consignees,  or  by  the 
carrier,  is  made  a  highly  penal  offense.  In 
Mobile  d  O.  R.  Co,  v.  DiamukeSy  04  Ala.  131, 
17  L.  R.  A.  113,  4  Inters.  Com.  Rep.  200,  de- 
cided in  1891,  we  had  occasion  to  consider  a 
contract  for  the  transportation  of  goods  into 
this  state  from  another  state  at  less  than 
the  published  schedule  rates,  and  to  construe 
the  act  of  Congress  with  respect  to  its  ef- 
fect on  such  a  contract,  and  on  the  rights  of 
th<i  parties  thereto.  In  that  case,  as  in  this, 
the  plaintiff  sought  to  recover  damages  for 
the  refusal  of  the  carrier  to  deliver  the  goods 
after  tender  of  the  amount  of  the  charges 
specified  in  the  bill  of  lading.  We  then  held 
that  although  the  contract  was  illegal  and 
void  as  to  the  carrier,  because  made  in  vio- 
lation of  the  Interstate  Commerce  Law,  and 
could  not  be  made  the  basis  of  any  action  on 
the  part  uf  the  carrier,  yet,  inasmuch  as  the 
consignor  had  not  knowingly  obtained  the 
transportation  at  less  than  the  schedule 
rates,  his  act  w:ts  not  tainted  with  the  crimi- 
nality of  the  carrier,  and,  not  being  in  pari 
delicto  with  the  carrier,  he  was  entitled  to 
invoke  that  principle  of  law  which  authorizes 
the  enforcement  of  such  a  contract  in  behalf 
of  the  innocent  party,  and  he  could,  there- 
fore, upon  the  payment  or  tender  of  the 
charges  named  in  th3  bill  of  lading,  main- 
tain the  action,  and  recover  damages  for  the 
failure  of  the  carrier  to  deliver  the  goods 
to  him.  It  is  now  insisted  by  counsel  for 
appellant  that  the  present  case  differed  from 
the  case  cited  in  two  particulars.  First,  be- 
cause the  schedule  rate,  which  appellant 
claims  to  be  entitled  to  collect,  was  not  un- 
reasonable or  excessive,  or  disproportionate 
to  the  value  of  the  goods,  as  in  the  Dismukea 
Case  in  which  the  value  of  the  goods  was 
$40,  the  charges  specified  in  the  bill  of  lading 
$5.44,  and  the  schedule  charges  $29.30;  and 
second,  because  Ihe  contract  was  made  in  the 
state  of  Greorgia,  and  was  therefore  to  be 
governed,  as  to  its  nature,  obligation,  and 
interpretation,  by  the  law  of  that  state,  and 
not  by  the  law  of  Alabama,  and,  by  the  law 
of  Georgia,  a  common  carrier,  engaged  in 
interstate  traffic,  who  undertakes  to  trans- 
poi*t  goods  from  one  Ftate  to  another  at  less 
than  the  published  schedule  rates  established 
in  accordance  with  the  act  of  Congress,  is 
not  precluded  from  recovering  the  full  sched- 
ule rate  because  by  mistake  a  less  rate  was 
agreed  upon  and  specified  in  the  bill  of  lad- 
ing, and  may  retain  possession  of  the  goods 
until  the  full  schedule  rate  is  paid.  We  are 
of  the  opinion  that  our  ruling  in  the  Dis- 
fn%ke8  Case  can  no  longer  be  followed, 
either  in  this  or  in  any  similar  case  involv- 
ing the  right  of  a  consignor  or  consignee  of 
goods  transported  by  a  common  carrier  from 
one  state  to  another  to  recover  damages  for 
the  refusal  of  the  carrier,  after  the  arrival 
of  the  goods  at  their  destination,  to  deliver 
them  upon  the  payment  or  tender  of  the 
charges  agreed  upon  and  named  in  the  bill 
of  lading,  when  such  charges  are  less  than 
43  L.  R.  A. 


the  published  schedule  charges  in  force  at 
the  time  the  contract  was  made,  established 
in  accordance  with  the  provisions  of  the  In- 
terstate Commerce  Law.  But  neither  of  the 
particulars  in  which  it  is  contended  this  case 
differs  from  that  will  justify  any  modifica- 
tion of,  or  departure  from,  that  ruling.  Tlie 
principle  on  which  that  case  was  decided  is 
not  affected  by  the  degree  of  disparity  be- 
tween the  schedule  rate  and  the  stipulated 
rate.  What  was  there  said  in  this  respect 
was,  by  way  of  illustration  only,  to  show 
the  wrong  and  injustice  of  permitting  a  car- 
rier who  may  have  induced  a  shipper,  by 
promises  of  low  rates,  to  ship  his  goods  over 
its  line,  to  recover  a  greater,  and  perhaps 
extortionate,  rate.  Nor  can  the  ruling  in  that 
case  be  affected  by  the  fact  that  by  the  law 
of  Geprgia,  in  which  state  the  contract  of 
carriage  was  made,  the  carrier  may  recover 
the  schedule  rate,  notwithstanding  a  lower 
rate  may  have  been  agreed  upon.  The  gen- 
eral  rule  of  law,  it  is  true,  is  that  a  contract 
is  governed  as  to  its  nature,  obligation,  va- 
lidity, and  interpretation,  by  the  law  of  the 
place  where  it  is  made,  unless  the  parties 
have  in  view  some  otner  law,  or  unless  it  is 
to  be  wholly  performed  in  some  other  place, 
in  which  case  the  law  of  the  place  of  per- 
formance, or  the  law  which  both  parties  had 
in  view,  must  govern.  Peet  v.  Hatcher ^  112 
Ala.  614;  Cuhbedge  v.  Napier,  62  Ala.  518; 
Donegan  v.  Wood,  49  Ala.  242,  20  Am.  Rep. 
275.  And  the  weight  of  authority  is  that 
thitt  rule  requires  a  contract  for  the  trans- 
portation of  goods  by  o  common  carrier  from 
one  state  or  coimtry  to  another  to  be  gov- 
erned by  the  law  of  the  place  where  it  is 
made,  and  where  the  performance  begins,  un- 
less the  parties,  when  entering  into  the  con- 
tract, clearly  manifest  a  mutual  intention 
that  it  shall  be  governed  by  the  law  of  some 
other  state  or  country.  Whart.  Confl.  L.  § 
471 ; Hutchinson,  Carr.  §§  140-144;  Liver- 
pool d  O.  W.  Steam  Co.  v.  Phenix  Ins.  Co. 
129  U.  H.  397,  32  L.  ed.  788;  McDaniel  v. 
Chicago  d  N.  W.  R.  Co,  24  Iowa,  412;  Hazel 
V.  Chicago,  M.  d  St.  P.  R,  Co.  82  Iowa,  477 ; 
Pennsylvania  Co.  v.  Fairchild,  69  111.  260; 
Meuer  v.  Chicago,  M.  d  St.  P.  R.  Co.  6  S.  D. 
568,  25  L.  R.  A.  81 :  Fonseca  v.  Cunard  S.  8. 
Co.  153  Mass.  663,  12  L.  R.  A.  340;  Potter  v. 
The  Majestic,  20  U.  S.  App.  503,  9  C.  C.  A. 
161,  23  L.  R.  A  746,  60  Fed.  Rep.  625.  But 
this  rule  can  have  no  application  where  the 
subject-matter  of  the  contract  is  one  of  na- 
tional cognizance  and  Congress  has  assumed 
exclusive  cognizance  of  it  by  enacting  a  law 
for  its  complete  regulation.  In  such  case 
the  parties  must  be  presumed  to  contract 
with  reference  to  the  act  of  Congress,  and  its 
effect  on  the  subject-matter,  and  not  with 
reference  to  the  law  of  the  state  where  the 
contract  was  made;  and  they  cannot,  by 
agreement  or  otherwise,  make  any  other  law 
the  applicatory  law  in  the  determination  of 
the  nature,  validity,  or  interpretation  of  the 
contract.  No  principle  of  comity  requires 
the  courts  of  one  state  to  place  the  same  con- 
struction upon  the  act  of  Congress,  with  re- 
spect to  its  effect  on  such  a  contract,  given 
to  it  by  the  decisions  of  the  supreme  court 
of  another  state,  in  which  the  contract  was 
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made.  Unless  the  national  law  has  been  oon- 
Btrued  by  the  Supreme  Court  of  the  United 
States,  the  courts  of  the  yarious  statra  will 
follow  their  own  judgment  in  determining 
its  effect  on  the  contract,  and  the  rights  of 
the  parties  thereto  growing  out  of  it ;  but,  if 
it  has  received  a  construction  from  the  high- 
est national  tribunal,  its  decision  is  supreme, 
and  by  it  the  state  courts  are  bound.  Tuhha 
V.  Wilhoit,  73  Cal.  61 ;  State,  Carly,  v.  Aiir 
driano,  92  Mo.  70;  Lyman  v.  Central  Ver- 
mont R.  Co,  59  Vt.  167 ;  Breasler  v.  Wa^yne 
County,  25  Neb.  468.  The  Interstate  Com- 
merce Law  has  been  construed  by  the  Su- 
preme Court  of  the  United  States,  and  its 
effect  upon  a  contract  by  a  common  carrier 
to  transport  goods  from  one  state  to  another 
at  less  than  the  published  schedule  rates, 
and  upon  the  Tights  of  the  parties  to  such  a 
contract,  has  b^n  declared.  In  OtUf,  C.  d 
S.  F.  R,  Co.  V.  Hefley,  168  U.  S.  98,  39  L,  ed. 
910,  the  plaintiff  sued  to  recover  damages 
for  the  refusal  by  the  carrier  to  deliver  goods 
consigned  to  him,  after  tender  of  payment 
of  the  stipulated  charges  named  in  the  bill 
of  lading.  The  goods  (a  lot  of  furniture) 
had  been  received  by  the  carrier  at  St.  Louis, 
Missouri,  for  transportation  to  Cameron, 
Tuxas,  at  a  stipulated  rate,  specified  in  the 
bill  of  lading,  of  69  cents  per  100  pounds, 
the  charges  amounting  to  ^82.80,  whereas 
the  pubhnhed  schedule  rate  in  force  at  the 
time  was  84  cents,  and  the  charges  should 
have  been  $100.80;  and  the  plaintiff,  as  in 
this  case,  was  ignorant  of  the  fact  that  the 
rate  obtained  was  less  than  the  schedule 
rate.  It  was  held,  in  an  opinion  bv  Brewer, 
J.,  that  the  plaintiff  was  not  entitled  to  re- 
cover. It  is  true  that  the  only  question  dis- 
cussed in  the  opinion  was  whether  or  not  the 
interstate  act  superseded  the  Texas  statute 
which  prohibitea  a  common  carrier  from 
charging  or  collecting  from  the  owner  or  con- 
signee of  freight  a  ffreater  sum  than  that 
specified  in  the  bill  of  lading,  and  this  ques- 
tion was  decided  in  the  affirmative,  as  in  the 
Diamuken  Case.  But  this  was  not  the  only 
effect  of  the  decision,  and  it  is  by  its  effect 
on  the  rights  of  the  parties  to  such  a  con- 
tract, by  whatever  process  of  reasoning  the 


decision  may  be  reached,  that  the  state 
courts  are  bound.  The  clear  effect  of  the 
decision  was  to  declare  that  <Hie  who  ha«  ob- 
tained from  a  common  carrier  transporta- 
tion of  goods  from  one  state  to  another  at  a 
rate,  specified  in  the  bill  of  lading,  less  tiban 
the  published  schedule  rates  filed  with  and 
approved  by  the  Interstate  Commerce  Com- 
mission, and  in  force  at  the  time,  whether 
or  not  he  knew  that  the  rate  obtained  was 
less  Idian  the  schedule  rate,  is  not  entitled 
to  recover  the  goods,  or  damages  for  their 
detention,  upon  the  tender  of  payment  of  the 
amount  of  cnarges  named  in  the  bill  of  lad- 
ing, or  of  any  sum  less  than  the  schedule 
charges;  in  other  words,  that,  whatever  may 
be  the  rate  agreed  upon,  the  carrier's  lien  on 
the  ffoods  is,  oy  force  of  the  act  of  Congress, 
for  Uie  amount  fixed  by  the  published  scJied- 
ule  of  rates  and  charges,  and  this  lien  can 
be  discharged,  and  the  consignee  can  become 
entitled  to  the  goods  only  bj  the  payment 
or  tender  of  payment,  of  such  amount.  Such 
is  now  the  supreme  law,  and  by  it  this  and 
the  courts  of  all  other  states  are  bound,  and 
for  this  reason  our  ruling  in  the  Dismuke^ 
Case  can  no  longer  bo  followed. 

It  resuh»  that  the  inquiry  as  to  the  law 
of  the  state  of  Georgia  was  entirely  imma- 
terial and  irrelevant,  and  the  court  below 
did  not  err  in  sustaining  the  objection  to  ap- 
pellant's offer  of  evidence  on  this  points  But 
proof  of  compliance  with  the  requirements 
of  the  Interstate  Commerce  Law,  of  the 
amount  of  the  charges  fixed  by  the  published 
schedule  of  rates  and  charges,  and  of  the 
other  facts  offered  in  evidence  by  appellant, 
was  relevant ;  and  the  demurrers  to  the  pleas 
setting  up  these  facts  should  have  been  over- 
ruled, and  under  such  pleas  evidence  of 
these  facts  should  have  been  admitted.  Upon 
uncontradicted  proof  of  these  facts,  if  they 
had  been  in  evidence,  in  connection  with  the 
other  evidence  in  the  case,  the  defendant 
would  have  been  entitled  to  the  general 
charge  in  its  favor. 

The  judgment  of  ths  City  Court  must  he 
reversed,  nnd  the  cause  remanded  for  further 
proceedings  in  conformity  to  this  opinion. 


CALIFORNIA  SUPREME  COURT. 


Annie  O'DONNELL,  Appt., 

V. 

Charles    W.    SLACK,   Judge    of    Superior 
Court  of  City  and  County  of  San  Fran- 


cisco. 


( 


Cal. 


) 


1.     The  dlspoaal  of  tlie  body  of  a  per- 

non  who  has  not  made  any  testamentary  pro- 
vIbIoh  therefor  cannot  be  taken  away  from 
his  widow  and  given  to  a  stranger  to  his 
blood. 


peraonal  repreaentatiTe  ^aa 
rlffht  to  the  body  of  a  deceased 
who  has  made  no  testamentary  provision  on 
the  subject,  nor  any  right  to  control  the  man- 
ner of  disposing  of  the  remains,  or  to  dictate 
the  place  of  interment. 

(January  18,  1899.) 

APPLICATION  by  petitioner  for  a  writ  to 
review  the  action  of  the  Superior  Court 
of  the  City  and  County  of  San  Francisco 
awarding  the  custody  of  the  remains  of  pe* 


9.    Neither  the  court  In  probate  nor  the   titioner's  deceased  husband  to  Matthew  Mar- 


NoTB. — As  to  rights  and  duties  in  regard  to 
the  disposition  of  a  dead  body,  see  note  to  Lar- 
son V.  Chase  (Minn.)  14  L.  B.  A.  86 ;  see  also 
43  L.  R.  A. 


Hackett  v.  Hackett  (B.  I.)  19  L.  R.  A.  56S: 
Choppln  V.  Dauphin  (La.)  88  L.  R.  A.  188; 
and  Thompson  v.  Deeds  (Iowa)  86  L.  B.  A.  5C 
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O'DoHNBLL  T.  Slack. 
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tin  for  removal  to  Ireland  for  interment. 
Order  annulled, 

llie  facts  are  stated  in  the  opinion. 

Messrs.  Stafford  Sc  Stafford  for  peti- 
tioner. 

Hensbaw,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  review. 
Boger  O'DonnelJ,  husband  of  petitioner,  died 
testate.  His  will  was  admitted  to  probata 
in  the  city  and  county  of  San  Francisco.  It 
contained  no  provision  or  direction  for  the 
disposition  of  his  body.  During  the  course 
of  administration  the  widow  fllM  a  petition 
setting  forth  that  the  deceased  had  expressed 
a  last  wish  that  his  remains  should  be  buried 
beside  those  of  his  father  and  mother,  at 
Finn  Town,  Ireland,  and  praying  for  an  or- 
der enabling  her  to  fulfill  this  request.  The 
oourt  made  its  order,  authorizing  and  direct- 
ing the  executor  "to  pay  over  to  Annie 
O'Donnell,  the  widow  of  the  deceased,  the 
sum  of  $700,  out  of  the  funds  of  the  estate, 
to  be  used  and  expended  by  Annie  O'Donnell 
in  defraying  the  expense  of  removing  from 
the  city  and  county  of  San  Francisco  to  Finn 
Town,  Ireland,  and  there  suitably  interring, 
the  body  of  Roger  O'Donnell,-  deceased."  The 
final  account  subsequently  filed  by  the  exec- 
utor showed  payment  to  Annie  O'Donnell  of 
the  $700  for  the  purposes  named.  The  ac- 
count was  allowed  and  settled,  and  a  decree 
of  distribution  was  entered;  but  on  the  same 
day  the  court  made  the  following  order: 
^'GJood  cause  appearing  therefor,  it  is  hereby 
ordered  that  tne  fund  of  $700  heretofore,  by 
order  herein  dated  February  1,  1897,  allowed 
out  of  said  estate  for  the  purpose  of  defrav- 
ing  the  expense  of  the  removal  of  the  boay 
of  deceased  to  Ireland,  and  there  interring 
the  same,  and  which  fund,  less  the  sum  of 
$&o  already  expended  in  preliminary  prepa- 
rations for  the  removal  of  said  body,  is  now 
in  the  possession  of  Jc^in  A.  Percy,  Esq.,  be 
retained  by  said  John  A.  Percy,  Esq.,  in  his 
possession,  subject  to  the  further  order  of 
the  court."  On  April  26th  the  court  made 
ita  decree  finally  discharging  the  executor. 
Oil  August  13th  John  A.  Percy,  who  had 
been  the  attorney  for  Annie  O'Donnell,  filed 
a  petition  stating  that  he  still  retained  in 
his  possession  the  funds  set  apart  for  the 
transportation  and  burial  cA  the  body  of  the 
deceased,  and  prayed  an  order  appointing 
some  suitable  person  to  execute  the  order 
oi  court.  The  court  fixed  a  date  for  the 
hearing;  of  this  petition,  and  ordered  service 
of  notice  upon  all  interested  parties.  The 
widow  appeared,  and  by  verified  pleading  set 
up  that  she  had  been  sick,  and  therefore  un- 
able to  take  the  body  to  Ireland;  that  she 
had  recovered,  and  was  willing,  and  would 
be  ready  within  three  weeks,  to  remove  the 
body, — and  asked  that  Percv  be  directed  to 
pay  to  her  the  moneys  in  his  hands.  She 
objected  to  the  payment  of  the  money  to 
anyone  else,  objected  to  any  other  person  be- 
ing empowered  to  remove  the  booy,  denied 
the  jurisdiction  of  the  court  to  modify  its 
original  order,  and  ''respectfully  informs  the 
court  that  she  does  not  and  will  not  consent 
43L.B.A. 


to  the  removal  of  the  body  of  her  deceased 
husband  to  Ireland  or  elsewhere  by  any  other 
person  than  petitioner  herself."  After  the 
hearing  the  court  made  its  order  command- 
injg  that  the  body  be  immediately  removed  to 
Finn  Town,  Ir^nd,  and  giving  Matthew 
Martin  authority,  ajud  directing  him,  to  exe- 
cute the  order,  and  further  directing  Percy 
to  pay  over  to  Martin  the  money  in  his 
hands,  or  so  much  thereof  as  might  be  neces- 
sary for  the  indicated  purposes.  Martin  is 
a  stranger  in  blood  to  the  deceased. 

By  this  writ  there  is  sought  to  be  annulled 
the  order  last  above  mentioned,  directins 
Martin  to  transport  the  body  of  the  deceased 
to  Ireland,  and  there  supervise  its  interment. 
The  validity  of  the  original  order,  by  which 
the  $700  was  ordered  set  apart  to  and  paid 
over  to  Annie  O'Don^nell,  the  widow,  for  the 
same  purpose,  is  not  called  in  question.  The 
single  proposition  which  is' seriously  areued 
is  whether  the  court  in  probate  did  or  did  not 
exceed  its  jurisdiction  in  attempting#to  de- 
liver to  one  not  of  kin  to  the  aeceased  his 
body,  and  in  directing  a  particular  disposi- 
tion to  be  made  of  that  body  by  this  stranger. 
It  is  also  further  contended  that  the  order 
is  in  excess  of  jurisdiction,  because  the 
moneys  directed  to  be  paid  under  the  orig- 
inal order  had  in  fact  been  paid;  that  the 
executor  had  complied  with  the  directions  of 
the  court  as  to  payment,  and  had  entered  the 
payment  as  a  credit  to  himself  in  his  final 
account;  that  his  final  account  had  been  al- 
lowed, and  final  distribution  of  the  estate  de- 
oi*eed,  and  the  control  of  the  property  had 
therefore  passed  from  the  court.  Ea  parte 
Smith,  63  Cal.  204;  Wheeler  v.  Bolton,  54 
Cal.  302.  The  last  proposition,  which  in* 
volv'es  a  consideration  of  the  court's  jurisdic- 
tion and  control  of  the  burial  fund  after  en- 
try of  the  decree  of  distribution,  we  do  not 
think  it  necessary  to  consider,  for  the  rea- 
son that  the  court  exceeded  its  jurisdiction 
in  attempting  to  award  the  custody  of  the 
body  of  the  deceased  to  a  stranger  to  his 
blood,  to  the  exclusion  of  the  next  of  kin; 
indeed,  that  it  exceeded  its  jurisdiction  in  at- 
tempting to  make  any  award  of  the  custody, 
or  to  direct  any  disposition  to  be  made  of  the 
body. 

Hie  body  of  one  whoee  estate  is  in  probate 
ULquestionably  forms  no  part  of  the  prop- 
erty of  that  estate.  It  is  recognized  that 
the  individual  has  a  sufficient  proprietary  in- 
terest in  his  own  body  after  his  death  to  be  able 
to  make  valid  and  binding  testunentary  dis- 
position of  it.  The  oourt  in  probate  and  the 
personid  representative  acquire  jurisdiction 
from  the  last  testament  to  see  that  its  pro- 
visions in  this  regard,  as  in  all  others,  are 
duly  executed;  but  where,  as  in  this  case, 
the  will  is  silent,  the  court  in  probate  has  no 
such  power.  The  duty  of  the  burial  of  the 
dead  is  made  an  express  legal  obligation 
(Pen.  Code,  §  292) ;  but,  aside  from  the  ob- 
ligation, there  is  a  right,  well-defined  and 
UFiiver sally  recognized,  that  in  disposing  of 
the  body  of  deceased  the  last  sad  offices  be- 
long of  right  to  the  next  of  kin,  within  which 
phrase,  as  here  employed,  is  included  the  sur- 
viving husband  or  wife.    This  right  hadita 
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origin  in  sentiment,  in  affection  for  the  dead, 
ill  religious  belief  in  some  form  of  future 
life.  It  therefore  early  became  a  subject  of 
oogiiizance  by  the  ecclesiastical  courts.  But 
while  thus  having  its  origin  in  affection  and 
religious  sentiment,  it  soon  came  to  be  rec- 
ognized as  a  strictly  legal  right;  and  the 
next  of  kin,  while  not,  in  the  full  proprietary 
sense,  "ow^ning"  the  body  of  the  deceased, 
have  property  rights  in  the  body  which  will 
be  protected,  and  for  a  violation  of  which 
they  are  entitled  to  indemnification.  Thus, 
if  the  right  is  interfered  with,  damages  will 
be  awarded.  Smiley  v.  Bartlett,  6  Ohio  C. 
C.  234.  "That  there  is  no  right  of  property 
in  a  dead  body,  using  the  word  in  its  ordi- 
nary sense,  may  well  be  admitted,  yet  the 
burial  of  the  dead  is  a  subject  which  inter- 
ests the  feelings  of  mankind  to  a  much  great- 
er degree  than  many  matters  of  actual  prop- 
erty. There  is  a  duty,  imposed  by  the  uni- 
versal feelings  of  mankind,  to  be  discharged 
by  someone  towards  the  dead,  a  duty,  and 
wc  may  also  say  a  right,  to  protect  from  vio- 
lation, and  a  duty  on  the  part  of  others  to 
abstain  from  violation ;  and  it  may  therefore 
be  considered  as  a  sort  of  quasi  property, 
and  it  would  be  discreditable  in  any  system 
of  law  not  to  provide  a  remedy  in  such  a 
case."  Pierce  v.  Proprietors  of  Sioan  Point 
Cemetery,  10  R.  I.  227,  14  Am.  Rep.  667. 
Ihe  whole  question  is  learnedly  considered  in 
Ruggles'  Report y  4  Bradf.  503,  Appx.  The 
conclusions  there  reached  are  those  which 
have  been  generally  adopted  by  the  courts  of 
the  land.  One  of  those  conclusione  is  "that 
the  right  to  bury  a  corpse  and  to  preserve  its 
remains  is  a  legal  right,  which  the  courts  of 
law  will  recognize  and  protect."    Another  is 


that  "such  right,  in  the  absence  of  any  tes- 
tamentary disposition,  belongs  exclusively  to 
the  next  of  lun."  And  another,  that  "the 
right  to  protect  the  remains  includes  the 
right  to  preserve  them  by  separate  burial,  to 
select  the  place  of  sepulture,  and  to  change 
it  at  pleasure."  In  employing  the  phrase 
"next  of  kin,"  Mr.  Ruggles  explains  that  it 
was  not  used  for  the  purpose  of  denying  or 
even  questioning  the  legal  right  of  a  surviv- 
ing husband  to  bury  his  wife's  remains. 
Hackett  v.  Hackett,  18  R.  I.  155,  19  L.  K  A. 
558.  llie  same  right  belongs  to  the  surviv- 
ing wife.  Eackett  v.  Haokett,  18  R.  I.  155, 
19  L.  R.  A.  558;  Larson  v.  Chase,  47  Minn. 
307,  14  L.  R.  A.  85;  Perley,  Mortuary  Law, 
27;  Hadsell  v.  Hadsell,  7  Ohio  C.  C.  196; 
Durell  V.  Hayward,  9  Gray,  248,  69  Am.  Dec 
284.  Therefore,  in  a  case  such  as  this,  nei- 
ther the  court  in  probate  nor  the  |yersona.l 
representa/tive  has  any  right  to  the  body  of 
the  deceased,  nor  any  right  to  control  the 
n.auner  of  disposing  of  the  remains,  nor  to 
dictate  the  place  of  interment.  The  proper 
expenses  of  such  disposition  may  well  be  & 
charge  against  the  estate,  but  the  duty  and 
right  of  burial  are  quite  different  things 
from  the  duty  and  right  of  auditing  aad  pay- 
ing the  expenses  of  such  burial.  It  is  con- 
cluded, therefore,  that  the  court  exceeded  its 
jurisdiction  in  intrusting  the  body  of  the 
deceased  to  Matthew  Martin,  and  in  direct- 
ing that  by  him  the  body  should  be  taken  to 
Finn  Town,  Ireland,  and  there  interred. 
The  order  is  therefore  annulled. 

We  concur:     Beatty,  Ch.  J.;  Oaroutte^ 
J.;  Temple,  J.;  Harrison,  J. 


DISTRICT    OF    COLUMBIA    COURT    OF  APPEALS. 


Edward  CLARK,  Appt., 

V, 

MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION. 

1.  Mere  allevatlonn  of  tbe  effect  and 
operation   of  the  charter  or  by-lai^a 

of  a  corporation  are  not  facts  that  are  ad- 
mitted by  a  demurrer. 

a.  An  allegation  an  to  iirhat  conatitntea 
a  contract  of  insurance  In  a  mutual  com- 
pany is  simply  the  statement  of  a  conclusion 
of  law,  which  Is  not  sufDcIent.  as  against  a 
demurrer,  when  by-laws,  rules,  regulations, 
and  circulars  referred  to  are  not  set  out. 

8.  Tlie  conatltntion  and  by-laiira  of  a 
ntntnal  Inanrance  aaaociation  are  bind- 
ing upon  the  members,  whether  they  have  ac- 
tual knowledge  thereof  or  not. 

4.  A  foreign  lnaarnnc*e  eontpany  Is  not 
made  a  corporation    of   the    District    of 


Note. — B^r  refusal  of  court  to  Interfere  with 
management  of  a  foreign  corporation,  see  also 
Republican  Mountain  Silver  Mines  v.  Brown  (C. 
C.  App.  8th  C.)  24  L.  R.  A.  776 ;  and  Madden  v. 
Penn  Electric  Light  Co.  (Pa.)  38  L.  R.  A.  638. 

For   effect    of   by-laws   of  a    corporation    as 
notice,  see  note  to  Moyer  v.  East  Shore  Termi- 
nal Co.  (S.  C.)  25  L.  R.  A.  48. 
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Columbia  by  having  an  agency  and  doing  busi- 
ness in  the  District,  In  compliance  with  the 
act  of  Congress  of  1887,  chap.  46,  |  4,  which 
subjects  it  to  process  when  served  on  the 
agent. 
S.  A  anlt  to  enjoin  a  forelvn  Inauranee 
company  to  which  all  aaaeaameata 
are  payable  at  Ita  home  olBce,  bnt 
which  has  an  agency  and  carries  on  business 
within  the  Jurisdiction  of  the  court,  against 
collecting  from  a  resident  therein  any  excea- 
sive  and  Illegal  assessments,  and  against  fop> 
felting  his  policy  for  nonpayment  of  such  aa- 
sessments,  while  seeking  also  an  accounting 
and  a  discovery  of  the  books  and  papers  of 
the  corporation,  and  a  determination  of  the 
true  basis  of  assessments.  Is  beyond  the  power 
or  Jurisdiction  of  a  court  of  equity,  as  the  re- 
lief sdught  would  require  the  control,  di- 
rection, and  revision  of  the  Internal  affairs 
of  the  corporation. 

(February  7,  1899.) 

APPEAL  hy  complainant  from  a  decree  of 
the  Supr^ne  Court  for  t]ie  District  of 
Columbia  dismissinff  a  bill  to  enjoin  defend- 
ant from  changing  the  rate  of  assessment  up- 
on plaintiff's  insurance  certificate  from  that 
indorsed  thereon  when  the  certificate  was  is- 
sued.   Affirmed, 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Riohard  C.  Tliomipsoii  and 
Charles  L.  Frailey,  for  appellant: 

The  court  below  has  jurisdiction  to  enter- 
tain the  bill  of  complaint. 

The  acts  complained  of  in  the  bill  do  not 
affect  the  complainant  solely  in  his  capacity 
as  a  member  of  the  Mutual  Reserve  Fund 
Life  Association,  and  in  such  a  case  the  court 
lias  jurisdiction  to  entertain  the  action. 

Guilford  v.  Western  U.  Teleg.  Co.  69 
Minn.  332 ;  Prouty  v.  Michigan  8.  d  N.  I.  R. 
Co.  1  Hun,  655;  Bahcock  v.  Schuylkill  d  L. 
Valley  R.  Co.  31  N.  Y.  S.  R.  643;  Ives  v. 
Smith,  19  N.  Y.  S.  R.  556. 

The  right  of  the  appellee  to  do  business  in 
the  District  of  Columoia  appears  to  rest  up- 
on the  principle  of  comity. 

If,  then,  the  New  York  courts  will  take 
jurisdiction  of  actions  involving  contract 
obligations  of  foreign  corporations,  even 
though  certain  corporate  matters  have  to  be 
inquired  into,  it  certainly  Seems  reasonable 
and  proper  and  in  accordance  with  the  law 
of  comity  that  when  a  citizen  of  this  juris- 
diction proceeds  to  have  his  contract  with  a 
Kew  York  corporation  enforced  in  our  courts, 
or  a  breach  of  said  contract  prevented,  the 
same  rights  should  be  accorded  him  here  as 
would  l^  accorded  a  New  York  litigant  in  a 
New  York  court  in  an  action  brought  there 
against  a  Washington  corporation,  even 
though  the  suitor  here  be  a  member  of  the 
New  York  corporation. 

The  rights  of  a  member  of  a  mutual  insur- 
ance company  as  a  party  insured  are  sepa- 
rate and  distinct  from  his  rights  and  privi- 
leges as  a  member  of  the  corporation. 

Fire  Ins.  Co.  v.  Connor,  17  Pa.  137;  Ro- 
senberger  v.  Washington  Mut.  F.  Ins.  Co.  87 
Pa.  207 ;  Cohen  v.  New  York  L.  Ins.  Co.  50 
N.  Y.  610. 

The  relief  asked  for  is  such  as  the  court 
has  power  to  afford ;  but  jurisdiction  will  be 
exercised  even  though  a  part  only  of  the  re- 
lief can  be  granted. 

Singer  Sewing-Mach.  Co.  v.  Union  Button- 
Bole  d  E.  Co.  Holmes,  253 ;  Ervin  v.  Oregon 
R.  d  Nav.  Co.  62  How.  Pr.  490;  Western  U. 
Teleg.  Co.  v.  Union  P.  R.  Co.  3  Fed.  Rep. 
423. 

The  bill  of  complaint  states  a  cause  of  ac- 
tion. 

A«  breach  of  contract  is  clearly  set  forth  in 
the  bill. 

When  a  table  of  rates  of  assessment  has 
'been  made  a  part  of  the  contract  of  insur- 
ance assessments  must  be  strictly  in  accord- 
ance therewith. 

Beach,  Priv.  Corp.  $  692;  York  County 
Mut.  Aid  Asso.  v.  Myers,  11  W.  N.  C.  541; 
Niblack,  Mut.  Ben.  Soc.  i  250,  p.  475. 

No  by-law,  and  much  less  a  mere  resolu- 
tion of  the  governing  body  of  an  association, 
passed  without  the  consent  of  or  without  no- 
tice to  the  policy  holder,  can  alter  or  impair 
the  obligation  of  the  contract  of  insurance 
or  take  away  a  vested  right. 

Fire  Ins.  Co.  v.  Connor,  17  Pa.  137;  Mar- 
tin V.  Mutual  F.  Ins.  Co.  45  Md.  52 ;  Stew- 
art V.  Lee  Mutual  F.  Ins.  Asso.  64  Miss.  499 ; 
Oreat  Fall^  Mut.  F.  Ins.  Co.  v.  Harvey,  45 
43  L.  R.  A. 


N.  H.  292 ;.  Bliss,  Life  Ins.  p.  767;  11  Am.  & 
£ng.  Enc.  Law,  2d  ed.  p.  96,  and  cases  cited. 

And  this  rule  is  applicable  to  the  contracts 
of  a  mutual  company. 

Elkhart  Mut.  Aid  Benev.  d  Relief  Asso.  v. 
Houghton,  98  Ind.  149;  Bacon,  Ben.  Soc.  ed. 
1894,  f  180;  Cluff  v.  Mutual  Ben.  L.  Ins.  Co. 
99  Mass.  325. 

An  assessment  in  violation  of  the  contract 
of  insurance  is  void. 

Joyce,  Ins.  §|  1253,  1391;  Stewart  v.  Lee 
Mutual  F.  Ins.  Asso.  64  Miss.  499;  Mutual 
Endowment  Assessment  Asso.  v.  Essender, 
59  Md.  403 ;  Underwood  v.  Iowa  L.  of  H.  66 
Iowa,  134;  Baker  v.  Citizens'  Mut.  F.  Ins, 
Co.  51  Mich.  243. 

Even  if  a  person  pays  illegal  assessments 
in  a  mutual  company  he  is  not  estopped  from 
denying  the  right  of  the  company  to  levy 
such  assessments,  nor  from  questioning  their 
legality  and  in  all  respects  claiming  his 
rights  under  the  contract  of  insurance. 

Niblack,  Mut.  Ben.  Soc.  §  143;  Farmers' 
Mut.  Ins.  Co.  V.  Knight,  162  111.  470;  Schultz 
V.  Citizens*  Mut.  L.  Ins.  Co.  69  Minn.  308. 

The  bill  alleges  fraud  and  mismanage- 
ment. 

The  bill  alleges  a  discrimination  among 
the  policy  holders  which  is  in  direct  violation 
of  the  policy  of  insurai;ce.  Such  discrimina- 
tion renders  the  assessment  void. 

Joyce,  Ins.  $f  350  368. 

Messrs.  Frank  sL  Lawrenoe,  Oeorse 
Bnmliami,  Jr^  and  Gordon  T.  Hnches* 
with  Mr.  A,  A.  Idpsoomib,  for  appellee: 

The  supreme  court  of  the  District  of  Co- 
lumbia has  no  jurisdiction  over  the  subject- 
matter  of  the  bill,  no  authority  to  grant  the 
relief  prayed  for,  and  no  power  to  enforce  a 
decree  granting  such  relief. 

The  courts  of  one  jurisdiction  will  not  in- 
terfere in  controversies  relating  to  the  inter- 
nal management  of  the  affairs  of  a  corpora- 
tion organized  in  another  jurisdiction. 

6  Thomp.  Corp.  §  7904;  North  State  Cop- 
per d  Cold  Min.  Co.  v.  Field,  64  Md.  151; 
Wilkins  v.  Thome,  60  Md.  253 ;  Smith  v. 
Mutual  L.  Ins.  Co.  14  Allen,  336;  Williston 
V.  Michigan  S.  d  N.  I.  R.  Co.  13  Allen,  400; 
Kansas  d  E.  R.  Constr.  Co.  v.  Topeka,  S.  d 
W.  R.  Co.  135  Mass.  34,  46  Am.  Rep.  439; 
Madden  v.  Penn  Electric  Light  Go.  181  Pa. 
617,  38  L.  R.  A.  638;  Bank  of  Virginia  v. 
Adams,  1  Pars.  Sel.  Eq.  Cas.  534;  Gregory 
V.  New  York,  L.  E.  d  W.  R.  Co.  40  N.  J.  Eq. 
38;  Stafford  v.  American  Mills  Co.  13  R.  I. 
310;  Howell  v.  Chicago  d  N.  W.  R.  Co.  51 
Barb.  378;  Berford  v.  New  York  Iron  Mine, 
24  Jones  &  S.  236;  Fisher  v.  Charter  Oak 
L.  Ins.  Co.  20  Jones  &  S.  179 ;  House  v.  Coop- 
er, 30  Barb.  157;  Chase  v.  Vanderbilt,  5 
Jones  &  S.  334 ;  Cumberland  Coal  d  I.  Co.  v. 
Hoffman  Steam  Coal  Co.  30  Barb.  159 ;  Dela- 
ware, L.  d  W.  R.  Co.  V.  New  York,  S.  d  W.  R. 
Co.  12  Misc.  230;  Leary  v.  Columbia  River 
d  P.  S.  Nav.  Co.  82  Fed.  Rep.  775 ;  Murf ree. 
Foreign  Corp.  ft  226. 

The  present  bill  and  the  relief  prayed  for 
in  it  call  upon  the  court  below  to  interfere  in 
the  internal  affairs  of  the  association. 

North  State  Copper  d  Gold  Min.  Co.  v. 
Field,  64  Md.  161;  Wilkins  v.  Thorne,  60 
Md.  253 ;  Berford  v.  New  York  Iron  Mine,  24 
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Jones  &  S.  236;  Fisher  y.  ClMrter  Oak  L. 
Ins,  Co.  20  Jones  &  S.  175;  Madden  v.  Penn 
Electrio  Light  Co.  181  Pa.  617,  38  L.  R.  A. 
638;  Kansas  d  E.  R.  Constr.  Co,  v.  Topeka, 
8.  d  W.  B.  Co.  135  Mass.  34;  Leary  y,  Co- 
Iwnhia  River  d  P.  B.  Nov.  Co,  82  Fed.  Bep. 
776. 

Those  who  insure  in  mutual  associations 
are  members  of  the  corporate  body. 

May,  Ins.  2d  ed.  §  548 ;  Lake  v.  Minnesota 
Masonic  Relief  Asso,  61  Minn.  96;  Biddle, 
Ins.  §§  47,  48;  Cooke,  Life  Ins.  §  8. 

LegislaUon  of  various  states  in  regard  to 
foreign  corporations  may  be  divided  into  two 
classes. 

In  the  first  class  fall  all  statutes  which 
impose  upon  foreign  corporations  seeking  to 
do  business  within  the  borders  of  the  enaot- 
inff  state  the  condition  that  they  shall,  in 
substance,  become  domestic  corporations  of 
that  state. 

The  second  class  includes  all  statutes 
which  simply  recognize  foreign  corporations 
and  their  continuance  in  existence  as  sucli, 
and  permit  them,  as  foreign  corporations,  to 
conduct  their  operations  upon  complying 
with  certain  conditions,  relating  generally 
to  the  appointment  of  a  resident  agent  upon 
whom  process  may  be  served. 

Whether  a  given  statute  relating  to  the 
status  of  a  foreign  corporation  fal£  within 
the  first  or  the  second  class  is  purely  a 
question  of  l^islative  intent,  to  be  decided 
as  a  matter  of  construction. 

Baltimore  d  0.  R.  Co.  v.  Harris,  12  Wall. 
65,  20  L.  ed.  354;  Pennsylvania  R.  Co,  v.  8t. 
Louis,  A.  d  T.  H.  R.  Co.  118  U.  S.  290,  30  L. 
ed.  83 ;  Upfioff  v.  Chicago,  8t.  L.  d  N.  0.  R. 
Co.  5  Fed.  Rep.  545 ;  James  v.  8t.  Louis  d  8. 
F.  R.  Co.  46  Fed.  Rep.  47 ;  6  Thomp.  Corp. 
S  7890. 

The  common  example  of  the  second  class 
is  an  act  permitting  a  foreign  corporation  to 
do  business  within  the  state  upon  condition 
that  it  appoint  a  resident  agent  for  the  serv- 
ice of  process  upon  the  foreign  corporation  as 
such. 

Ooodlett  V.  Louisville  d  V.  R.  Co.  122  U. 
S.  391,  30  L.  ed.  1230;  Pennsylvania  R.  Co. 
V.  8t.  Louis,  A.  d  T.  H.  R.  Co.  118  U.  S.  290, 
80  L.  ed.  83;  8mith  v.  Mutual  L.  Ins.  Co.  14 
Allen,  336;  tJorth  8tate  Copper  d  Cold  Min. 
Co.  V.  Field,  64  Md.  151. 

The  act  of  1887,  relating  to  the  appoint- 
ment of  agents  within  the  District,  simply 
recognizes  foreign  insurance  companies  as 
such,  and  permits  them  as  such  to  carry  on 
their  business  within  the  District  upon  con- 
dition that  they  appoint  an  agent  fdr  the 
service  of  process. 

Manhattan  L.  Ins.  Co.  v.  Warwick,  20 
Gratt.  614,  3  Am.  Rep.  218;  Continental  Ins. 
Co.  V.  Kascy,  26  Gratt.  268,  18  Am.  Rep. 
681;  Connecticut  Mut.  L.  Ins.  Co.  v.  Duer- 
son,  28  Gratt.  630 ;  Cotoa/rdin  v.  Universal  L. 
Ins.  Co.  32  Gratt.  445;  Hforth  Star  Copper 
d  Cold  Min.  Co.  v.  Field,  64  Md.  151 ;  Ouil- 
ford  V.  Western  U.  Teleg.  Co.  59  Minn.  332; 
8mith  V.  Mutual  L.  Ins.  Co.  14  Allen,  336; 
WilUston  V.  Michigan,  8,  d  N.  I.  R.  (fo.  13 
Allen,  400;  Kimball  v.  8t.  Loum  d  8.  F.  R. 
Co.  157  Mass.  7 ;  Kansas  d  E.  R.  Constr.  Co. 
y.  Topeka,  8.  d  W.  R.  Co.  135  Mass.  34,  46 
43  L.  R.  A. 


Am.  Rep.  439 ;  Stafford  v.  American  MiUs  Go, 
13  R.  I.  310;  Madden  v.  Penn  Electrio  Light 
Co.  181  Pa.  617,  38  L.  R,  A.  638. 

The  courts  of  New  York  have  refused  to 
interfere  with  the  internal  affairs  of  foreign 
corporations. 

Fisher  v.  Charter  Oak  L.  Ins.  Co.  20  Jones 
&  S.  179;  HoweU  v.  Chicago  d  N.  W.  R.  Co. 
51  Barb.  378;  Ives  v.  Smith,  19  N.  Y.  S.  IL 
556;  Babcock  v.  Schuylkill  d  L.  Valley  £. 
Co.  31  N.  Y.  S.  R.  643;  Berford  v.  New  York 
Iron  Mine,  24  Jones  &  S.  236;  Delaware,  L. 
d  W.  R.  Co.  V.  New  York,  8.  d  W.  R.  Co.  12 
Misc.  230;  Chase  v.  Vanderbilt,  5  Jones  & 
S.  334;  Gibbs  v.  Queen  Ins.  Co.  63  N.  Y.  114» 
20  Am.  Rep.  513;  Barbour  v.  Paige  Hotel  Co. 
2  App.  D.  C.  174. 

The  bill  does  not  state  such  a  case  as  would 
entitle  the  appellant  to  the  relief  prayed 
for. 

The  leeal  effect  of  an  instrument  is  not 
admitted  oy  demurrer. 

Dillon  V.  Barnard,  21  Wall.  430,  22  L.  ed. 
673 ;  Swan  v.  Mutual  Reserve  Fund  Life  As- 
so. 20  App.  Div.  255,  Affirmed  155  N.  Y.  9. 

The  constitution  and  by-laws  of  such  a  cor- 
poration are  part  of  the  contract  of  insurance 
between  it  and  its  members. 

Hass  V.  Mutual  Relief  Asso.  118  Cal.  6; 
Supreme  Commandery  K.  of  G.  R.  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332;  Bar- 
bot  V.  Mutual  Reserve  Fund  Life  Asso.  100 
Ga.  681 ;  Sulz  v.  MutwU  Reserve  Fund  Life 
Asso.  145  N.  Y.  563,  28  L.  R.  A.  379. 

Bj^  becoming  a  member  of  a  mutual  asso- 
ciation, one  is  conclusivdy  presumed  to  know 
its  constitution  and  by-laws ;  it  is  one  of  his 
duties  to  acquaint  himself  with  then;  and  if 
he  fails  to  do  so,  he  cannot  escape  their  force 
by  setting  up  his  lack  of  knowledge;  nor  by 
showing  they  were  not  mentioned  in  his  cer- 
tificate. 

Davidson  v.  Old  PeopWs  Mut.  Ben.  8oc.  39 
Minn.  303,  1  L.  R.  A.  842;  Simeral  v.  Du- 
buque  Mut.  F.  Ins.  Co.  18  Iowa,  319;  Tread- 
way  V.  Hamilton  Mut.  Ins.  Co.  29  Conn.  68. 

The  courts  will  not  permit  a  member  to  set 
up  ignorance  in  fact  of  the  statutes  which  are 
the  very  foundation  and  which  constitute  the 
fundamental  law  of  the  association. 

Stohr  V.  San  Francisco  Musical  Fund  8oo. 
82  Cal.  557 ;  Wanschaff  v.  Masonic  Mut.  Ben. 
Soc.  41  Mo.  App.  206;  M*Cracken  y.Hayward, 
2  How.  608,  11  L.  ed.  397;  Fry  v.  Charter 
Oak  L.  Ins.  Co.  31  Fed.  Rep.  197;  Wein- 
gartner  v.  Charter  Oak  L.  fns.  Co.  32  Fed. 
Rep.  314;  Raihoay  Pass,  d  Freight  Con- 
ductors* Mut.  Aid  d  Ben.  Asso.  v.  Robineon, 
147  111.  138;  Cooke,  Life  Ins.  §  11;  Joyce, 
Ins.  §  194. 

Members  of  a  mutual  insurance  associar 
tion  are  bound  by  the  statutes  of  the  state  of 
incorporation,  whether  they  reside  in  that 
state  or  elsewhere. 

Fry  V.  Charter  Oak  L.  Ins.  Co.  31  Fed.  Rep. 
197 ;  Weingartner  v.  Charter  Oak  L.  Ine.  Co. 
32  Fed.  Rep.  314;  Bockover  v.  Life  Asso.  of 
America,  77  Va.  85 ;  Swan  v.  Mutual  Reserve 
Fund  Life  Asso.  155  N.  Y.  9. 

The  charter  is  part  of  the  executory  agree- 
ment between  the  association  on  the  one  hand 
and  its  members  on  the  other. 

Supreme  Lodge  K.  of  P.  v.  Knight,  117 
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Ind.  489  3  L.  R.  A.  409 ;  Simeral  ▼.  Duhuque 
Mut.  F.  Ina,  Co.  18  Iowa,  319;  Supreme  Com- 
mattdery  K.  of  G.  R,  v,  Ainatoorth,  71  Ala. 
436,  46  Am.  Bep.  332;  HeUenherg  y.  Dxatriot 
No.  i,  /.  O.  of  B.  B.  94  N.  Y.  580. 

Appellant  fails  to  allege  any  effort  made 
b^  him  to  obtain  redress  within  the  associar 
tion  itself. 

Bailey  v.  Birkenhead  L.  d  C.  Junction  R. 
Co.  12  Beav.  433 ;  Eawee  v.  Oakland,  104  U. 
S.  450,  26  L.  ed.  827;  Dunphy  v.  Traveller 
Newspaper  Asso,  146  Mass.  495 ;  Swan  v.  Mu- 
tual Reserve. Fund  Life  Asso.  155  N.  T.  9. 

If  the  assessment  levied  upon  him  is  for  an 
ezoessive  amount,  h«  ma^  tender  the  proper 
amount,  aiid  if  the  association  refuses  to  ac- 
cept it,  and  declares  his  certificate  of  mem- 
bership forfeited,  the  member  may  at  once 
bring  an  action  at  law  for  damages  for  breach 
of  the  contract  of  insurance. 

Hancock  v.  New  York  L.  Ins,  Co.  4  Bige- 
low.  Life  &  Acd.  Ins.  Oas.  488 ;  Cohen  y.  New 
York  Mut.  L.  Ins.  Co.  50  N.  T.  610;  Smith 
y.  Charter  Oak  L.  Ins.  Co.  1  Cent.  L.  J.  76, 
and  note;  Union  Cent.  L.  Ins.  Co.  y.  Poettker, 
5  Bigelow,  Life  db  Acci.  Ins.  Oas.  449;  Mo- 
Kee  y.  Phoenia  Ins.  Co.  28  Mo.  383,  75  Am. 
Dec.  129;  May,  Ins.  3d  ed.  §§  350,  568,  and 
notes;  Bliss,  Life  Ins.  2d  ed.  fifi  386,  394; 
Joyce,  Ins.  fi  1659. 

Alyey,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  by  the  ap- 
pellant, Edward  Clark,  of  the  District  of  Co- 
lumbia, against  the  Mutual  Reserve  Fund 
Life  Association,  a  corporation  created  un- 
der the  laws  of  the  state  of  New  York,  for  ^e 
purpose  of  having  enjoined  the  defendant  as- 
sociation from  enforcing  or  attempting  to 
enforce  certain  assessments  made  upon  the 
plaintiff,  a  membef  of  the  association,  and 
to  have  adjudged  and  declared  as  null  and 
void  certain  changes  and  increase  in  the  rate 
of  assessment,  trom  the  rate  fixed  in  the  pol- 
icy or  certificate  of  membership  issued  to  the 
plaintiff,  and  for  other  relief  prayed. 

The  defendant  association  is  a  mutual  life 
insurance  corporation,  conducting  the  busi- 
ness of  life  insurance  upon  the  co-operative 
or  assessment  plan.  It  was  incorporated  un- 
der the  law  of  the  state  of  New  York,  and  its 
home  office  is  in  the  city  of  New  York.  It 
has  a  numerous  membership,  and  its  funds 
amount 'to  very  large  sums.  The  plaintiff 
became  a  meml)er,  for  the  benefit  of  his  wife, 
on  the  14th  of  March,  1882,  and  he  claims  to 
be  entitled  to  an  insurance,  by  virtue  of  the 
certificate  issued  to  him  on  the  date  just 
named,  for  $10,000,  at  certain  fixed  rate  of 
assessment,  according  to  a  table  of  rates  in- 
dorsed on  the  certificate. 

In  the  certificate  of  membership  it  is  stated 
that,  in  consideration  of  the  statements,  rep- 
resentations, and  warranties,  contained  in  his 
application,  and  of  the  admission  fee  paid, 
and  of  the  dued  for  expenses  to  be  paid  etc., 
"and  of  all  mortuary  assessments,  payable  at 
the  office  of  the  association  within  thirty 
days  from  the  date  of  each  notice,"  etc.,  the 
plaintiff  was  admitted  as  a  member  of  the 
association.  And  by  this  certificate  it  was 
agreed  and  covenanted,  that  In  the  event  of 
43  L.  R.  A. 


the  decease  of  a  member  holding  a  certifi- 
cate, and  the  death  fund  is  insufficient  to 
meet  the  existing  claims  by  death,  an  assess* 
ment  upon  the  entire  memoership  for  such  a 
sum  as  had  been  established,  by  the  board  of 
trustees,  according  to  the  age  of  each  mem- 
ber, as  per  table  indorsed  thereon,  at  the 
date  of  entnr, — that  is,  the  date  upon  which 
the  plaintiff  became  a  member  of  the  asso- 
ciation,— shall  be  made;  and  from  the  sum 
received  from  such  assessment,  the  defendant 
association  shall  have  the  right  to  set  aside 
25  per  cent  of  the  amount  so  received  as  a 
reserve  fund;  and  that  the  balance  shall  be 
paid,  at  the  office  of  the  association  in  the 
city  of  New  York,  to  the  wife  of  the  plaintiff, 
or,  if  she  be  dead,  to  his  legal  representa- 
tives, within  ninety  days  after  the  receipt  of 
satisfactory  evidence  of  the  death  of  the 
plaintiff,  from  the  death  fund  at  the  time  of 
said  death,  thesum  so  to  be  paid,  however,  not 
to  exceed  the  sum  of  $10,000;  and  no  claim 
shall  be  otherwise  due  or  payable,  except 
from  the  reserve  fund  as  thereinafter  pro- 
vided. The  certificate  contains  various  other 
provisions  in  regard  to  the  maintenance  of 
a  reserve  fund,  and  a  death  fund,  but  which 
provisions  are  not  material  to  be  stated  here, 
as  the  questions  presented  do  not  involve 
their  consideration. 

It  is  one  of  the  provisions  of  the  certificate 
that  no  alteration  of  the  terms  of  the  con- 
tract shall  be  valid,  and  no  forfeiture  shall 
be  waived,  unless  such  alteration  or  waiver 
shall  be  in  writing,  and  signed  by  the  presi- 
dent and  one  other  officer  of  the  association. 
And  it  is  further  provided  that  the  certificate 
is  issued  and  accepted  subject  to  the  express 
condition  that  if  any  of  the  payments  above 
stipulated  shall  not  be  paid  when  due,  at  the 
office  of  the  association  in  the  city  of  New 
York,  or  to  an  agent  of  the  association  fur- 
nished with  a  receipt  signed  by  its  president 
or  secretary,  the  said  certificate  shall  be  null 
and  void,  and  all  payments  made  thereon 
shall  be  forfeited  to  the  association. 

It  is  alleged  in  the  bill  that  the  plaintiff 
has  regularly  paid  all  dues,  and  all  assess- 
ments made  upon  him  down  to  1898.  That 
the  rate  of  assessments  for  the  death  fund, 
fixed  at  the  time  of  issuing  the  certificate  of 
membership  to  the  plaintiff,  was  $2.50  per 
thousand  dollars,  tne  plaintiff  then  beinff 
fifty-nine  years  of  age,  making  the  annual 
amount  of  $28  upon  his  policy  of  $10,000. 
The  table  of  rates  of  assessment  is  printed 
on  the  back  of  the  certificate  of  membership. 

It  is  alleged  that,  from  the  date  of  the  pol- 
icy or  certificate  until  August  15,  1895,  the 
plaintiff  paid  assessments  when  called  upon 
at  the  rate  stated  in  the  table  indorsed  on  the 
back  of  the  certificate  for  a  person  of  fifty- 
nine  years  of  age, — ^that  is,  $2.80  per  thou- 
sand dollars.  But  in  1895  the  defendant  as- 
sociation changed  its  method  of  computing 
the  amount  of  its  assessments,  disregarding 
entirely  the  table  on  the  back  of  the  policy 
issued  to  the  plaintiff,  which,  by  the  terms 
of  the«policy  was  made  part  thereof,  and  as- 
sessed the  plaintiff  with  the  sum  of  $112.80 
every  two  months;  and  that  such  sum  was 
arrived  at  in  the  following  manner :  To  the 
plaintiff's  age  at  the  date  of  th€  policy,  to 
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wit,  fifty-nine  years,  was  added  one  half  of 
the  number  of  years  from  January  1,  of  that 
year,  that  is,  1882,  to  January  1,  1895, — 
counting  the  fractions  of  a  year  as  a  whole 
year, — thus  making  an  arbitrary  age  of 
sixty-six  years  as  a  basis  of  assessment. 
That  a  new  table  of  assessments  was  used; 
which  gave  a  much  larger  rate  per  thousand 
than  was  used  in  the  old  or  original  table, 
and  it  was  according  to  this  new  and  higher 
rate  table  that  the  plaintiff  was  assessed  as 
of  the  age  of  sixty-six  years;  that  this  new 
table  of  rates  contained  rates  for  ages  up  to 
eighty  years ;  that  the  plaintiff  had  never  re- 
ceived any  notice  of  the  adoption  of  this  new 
table  of  rates,  and  it  was  used  without  his 
knowledge  or  consent.  That  he  paid  these 
enhanced  assessments  because  of  the  forfeit- 
ure clause  in  his  policy  or  certificate  ot 
membership. 

It  is  further  alleged  that,  about  the  1st  of 
February,  1898,  the  defendant  association, 
by  a  resolution  of  its  board  of  directors  and 
its  executive  committee,  without  notice  to 
the  plaintiff,  and  without  his  consent,  as- 
sessed and  called  upon  him  to  pay  an  assess- 
ment of  $235.90,  a  sum  over  eight  times  the 
original  amount  called  for  in  the  table  on  the 
ba^  of  his  policy.  That  this  call  had  printed 
upon  it  the  new  table  of  rates  to  which  ref- 
erence has  just  been  made,  in  connection 
with  the  last  assessment,  and  the  sum  of 
$235.90  represented  the  amount  called  for 
therein,  from  a  person  of  the  present  age  of 
the  plaintiff, — ^that  is  to  sa^,  of  the  age  of 
seventy-five  years,  on  a  policy  of  ten  thou- 
sand dollars.  That  the  plaintiff  paid  such 
last-mentioned  assessment  under  protest,  be- 
cause of  the  fear  that  in  case  of  nonpayment 
of  the  same  his  policy  mi^^ht  be  forfeited. 
That  about  the  1st  of  April,  1898,  another 
call  or  notice  was  sent  to  the  plaintiff,  re- 
quiring him  to  pay  the  same  amount:  and 
tnat  this  call  had  the  new  table  of  rates,  and 
notice  was  given  the  plaintiff  to  the  effect 
that  the  bimonthly  calls  would  thereafter  be 
based  thereon,  l^hat,  according  to  the  lat- 
ter table  of  rates,  the  plaintiff  would  have  to 
pay  at  the  age  of  seventy-six  years  $1,533 
for  that  year,  and  at  seventy-seven  $1,665.90, 
and  each  succeeding  year  a  larger  amount, 
until  at  eighty  his  bimonthly  assessments 
for  that  year  would  aggregate  the  sum  of 
$2,167.10  on  his  policy  of  $10,000. 

It  is  also  charged  in  tihe  bill  that  the  re- 
serve fund  anthorized  to  be  raised  and  main- 
tained, according  to  the  statement  of  the  de- 
fendant association,  purporting  to  be  made 
on  or  about  March  18,  1898,  "amounted  to 
the  large  sum  of  $3,306,779.29,  and  that  such 
reserve  fund  has  for  a  long  period  of  time, 
to  wit,  for  twelve  years,  exceeded  the  sum  of 
$100,000  over  and  above  outstanding  bonded 
obligations.  It  is  also  charged  that  the  ad- 
ministration of  the  affairs  and  funds  of  the 
association  has  been  reckless  and  extrava- 

Srant;  that  the  enhanced  assessments  are  il- 
egal  and  fraudulent,  and  have  been  made 
and  enforced  as  a  part  of  a  scheme  on  the 
part  of  the  officers  and  directors  of  the  as- 
sociation, to  force  the  plaintiff  and  other 
/members,  either  to  pay  such  fraudulent  and 
excessive  t&Uss  for  their  insurance   during 
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the  remainder  of  their  lives,  after  having 
been  lured  into  the  association  by  its  specious 
promises  and  representations  of  insurance  at 
low  rates,  or  to  drive  them  out  of  the  as- 
sociation in  their  old  age,  when  it  is  impos- 
sible for  the  plaintiff  and  many  others  to 
obtain  any  insurance  at  all  from  other  com- 
panies, and  thereby  compel  them  to  forfeit 
all  the  money  that  they  have  paid  and  con- 
tributed to  the  defendant  association  for  so 
many  years  past. 

Upon  the  allegations  of  the  bill  the  plain- 
tiff prays: — 1.  l5or  an  injunction  to  restrain 
the  defendant,  its  agents  and  attorneys,  from 
collecting  any  sum  upon  said  call  No.  97, 
dated  April  1,  1898,  and  upon  any  subse- 
quent call  in  excess  of  the  rate  in  force  at 
the  date  of  the  plaintiff's  becoming  a  mem- 
ber of  the  association,  or  such  sum  as  the 
court  upon  hearing  of  the  case  may  deem 
just  and  proper;  and  to  restrain  and  enjoin 
the  defendaixt,  during  the  pendency  of  this 
suit,  from  in  any  manner  declaring  lapsed 
and  void,  or  in  anywise  annulling  or  cancel- 
ing, the  policy  or  certificate  issued  to  the 
plaintiff,  and  commanding  the  defendant  to 
retain  the  plaintiff  as  a  member  and  policy 
holder  in  ^[ood  standing,  during  the  pendency 
of  this  suit,  with  the  same  force  and  effect 
as  if  he  had  paid  said  calls  or  assessments. 
2.  That  the  court,  if  it  be  deoned  necessary, 
may  cause  the  defendant  association  to  dis- 
cover to  the  plaintiff  irts  books  and  accounts, 
showing  losses,  mortality,  expenses,  and  par- 
ticularly the  salaries  of  each  individual  offi- 
cer, assessments,  and  matters  and  things  inci- 
dental thereto,  since  the  time  when  the  plain- 
tiff became  a  member  of  the  association,  or 
for  such  a  period  of  time  as  the  court  may 
deem  necessary  for  the  proper  ascertain- 
meat  of  the  plaintiff's  rights  in  the  prem- 
ises, whereby  the  corre<?t  and  true  assess- 
ments and  amounts  which  should  have  been 
at  all  times  levied  upon  the  plaintiff  and  the 
other  members  may  be  ascertained,  and  an 
accounting  had  between  the  plaintiff  and  the 
defendant  in  that^  regard.  3.  That  the  court 
determine  the  true  and  proper  amount  of  as- 
sessment or  payment  to  be  made  on  said  call. 
No.  97,  together  with  the  subse<}uent  calls 
hereafter  to  be  made,  and  that  it  also  de- 
termine the  amount  the  plaintiff  has  already 
paid  in  excess  of  the  rate  of  assessment  thai 
should  have  been  levied  upon  him,  and  that 
the  defendant  may  be  compelled  to  refund  the 
same,  or  apply  the  same  upon  calls  hereafter 
to  be  made.  4.  That  the  defendant  may  be 
decreed  to  apply  the  reserve  fund,  men- 
tioned in  the  certificate  of  membership  is- 
sued to  the  plaintiff,  in  so  far  as  the  said 
reserve  fund  may  be  in  excess  of  $100,000 
over  and  above  sums  represented  by  out- 
standing bonds,  to  the  payment  of  claims  in 
excess  of  the  American  Experience  Table  of 
Mortality,  and  to  making  up  any  deficiency 
which  may  exist  in  the  death  fund,  as  pro- 
vided in  the  plaintiff's  certificate  of  member- 
ship: and,  5.  For  process  of  subpoena  to  be 
issued  to  the  defendant  and  for  such  other 
relief  as  the  nature  of  the  case  may  require. 

The  defendant  appeared  and  entered  a  de- 
murrer to  the  bill,  upon  the  ground,  as 
stated  in  the  demurrer,  that  the  biU  states 
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no  such  matter  as  will  authorize  a  court  of 
equity  in  this  jurisdiction  to  erant  the  relief 
prayed  as  against  the  defendant,  a  foreign 
corporation.  Upon  hearing  in  the  court  be- 
low this  demurrer  was  sustained,  and  the  bill 
was  dismissed,  upon  the  ground  as  set  forth 
in  the  decree,  "that  the  court  had  no  juris- 
diction of  the  subject-matter  of  the  bill,  and 
no  power  to  interfere  with  the  internal  man- 
agement of  the  defendant,  a  foreign  corpora- 
tion, and  that  the  injunction  heretofore 
issued  is  hereby  dissolved;  but  this  being 
without  prejudice  to  the  plaintiff's  right  to 
sue  in  any  court  having  jurisdiction."  It  is 
from  this  decree  that  the  plaintiff  has  ap- 
pealed. 

As  we  have  seen,  it  is  alleged  in  the  bill 
that  the  defendant  is  a  New  York  corpora- 
tion, incorporated  under  the  laws  of  that 
state,  and  that  it  is  a  mutual  life  insurance 
corporation,  doing  business  on  the  co-oper- 
ative or  assessment  plan,  and  that  its  home 
or  principal  office  is  in  the  city  of  New  York ; 
though  it  has  an  aeent  duly  appointed  in 
this  district,  and  a  place  of  business  therein. 
But  though  a  foreign  corporation,  and  a  mu- 
tual insurance  company,  and  therefore  nec- 
essarily dependent  to  a  large  extent  upon  its 
charter  or  articles  of  association  and  by- 
laws made*  in  pursuance  thereof,  for  the 
^definition  of  its  powers,  and  the  rights  and 
duties  of  its  members,  neither  the  charter  or 
articles  of  association,  nor  the  by-laws,  are 
exhibited  with  the  bill;  and  the  court^ there- 
fore, is  left  without  knowledge  in  regard  to 
them.  The  mere  allegations  of  the  effect  and 
operation  of  the  charter  or  by-laws  of  the 
defendant  are  not  facts  that  are  admitted 
by  the  demurrer,  but  conclusions  of  law 
merely.  A  demurrer  never  admits  the  mere 
averments  of  the  pleader,  or  the  construc- 
tion of  an  instrument;  nor  does  it  admit  as 
true  the  conclusions  or  inferences  drawn  by 
the  pleader  from  facts  alleged,  or  which 
s^hould  have  been  alleged,  in  the  bill.  As 
said  by  the  Supreme  Court,  in  the  case  of 
Dillon  V.  Barnard,  21  Wall.  437,  22  L.  ed. 
676,  "a  demurrer  only  admits  facts  well 
pleaded;  it  does  not  admit  matters  of  infer- 
ence and  argument,  however  clearly  stated; 
it  does  not  admit,  for  example,  the  accuracy 
of  an  alleged  construction  of  an  instrument, 
when  the  instrument  itself  is  set  forth  in  the 
bill,  or  a  copy  is  annexed,  against  a  construc- 
tion required  by  its  terms;  nor  the  correct- 
ness of  the  ascription  of  a  purpose  to  the  par- 
ties when  not  justified  by  the  language  used. 
The  several  averments  of  the  plaintiff  in  the 
bill  as  to  his  understanding  of  his  rights,  and 
of  the  liabilities  and  duties  of  others  under 
the  contract,  can,  therefore,  exert  no  influ- 
ence upon  the  mind  of  the  court  in  the  dis- 
position of  the  demurrer."  See  also  case  of 
Sican  V.  Muittal  Reserve  Fwid  Life  Asso,  155 
N.  Y.  9. 

It  is  alleged  in  the  bill  that  the  contract 
of  insurance  between  the  plaintiff  and  the 
defendant  association  is  made  up  of  the  ap- 
plication for  insurance,  the  certificate  issued 
to  the  plaintiff  upon  such  application,  the 
printed  rules  and  regulations  contained 
therein,  together  with  the  representation 
by  the  defendant,  in  the  circulars  and  other- 
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wise  as  set  forth  in  the  bill.  This  alle- 
gation as  to  what  constitutes  the  contract 
IS  simply  the  statement  of  a  conclusion  of 
law,  and  is  of  no  force  or  effect  upon  the  de- 
murrer, especially  as  the  by-laws,  rules,  and 
regulations,  and  the  circulars  referred  to,  are 
not  set  out  as  part  of  the  bill. 

The  contract  of  insurance  here  involved 
is  of  a  mutual  character,  as  its  title  imports ; 
and  the  plaintiff  became  a  member  of  the  as- 
sociation by  obtaining  the  certificate  of  mem- 
bership, and  as  such  member  we  may  suppose 
that  he  was  entitled  to  certain  rights  in  the 
administration  of  the  affairs  of  the  corpora- 
tion. To  determine  what  those  rights  were 
or  are,  the  constitution  or  articles  of  associa- 
tion and  the  by-laws  should  have  been  exhib- 
ited as  part  of  the  bill,  for  they  are  required 
to  be  consulted  and  construed  in  determining 
the  nature  of  the  contract,  and  the  rights  and 
duties  of  the  parties  thereto.  And  though 
such  constitution  and  by-laws  may  not  be  re- 
ferred to  in  the  certificate  of  membership, 
yet  they  are  binding  upon  the  members  of 
the  association,  and  constitute  a  part  of  the 
contract  of  membership.  By  becoming  a 
member  of  a  mutual  association,  such  as  the 
defendant  in  this  case,  one  is  conclusively 
presumed  to  know  its  constitution  and  by- 
laws; and  if  he  fails  to  acouaint  himself 
with  them  he  cannot  escape  tneir  force  and 
operation  by  setting  up  his  want  of  actual 
knowledge  of  them,  nor  by  showing  that  they 
were  not  referred  to  in  the  certificate  held  by 
him.  This  principle  is  established  by  many 
well-considered  cases,  a  few  of  which  will  be 
sufficient  to  refer  to  in  this  connection.  HoM 
V.  Mutual  Relief  Aaso,  118  Cal.  6;  Barbot  y. 
Mutual  Reserve  Fund  Life  Aaso,  100  Ga.681 ; 
Supreme  Oommandery  K.  of  G*  R.  v.  Ains- 
worthy  71  Ala.  436,  443,  46  Am.  Rep.  332; 
8ulz  V.  Mutual  Reserve  Fund  Life  Asso,  145 
N.  Y.  663,  668,  28  L.  R.  A.  379. 

The  rights  and  liabilities  of  parties  in  a 
mutual  co-operative  insurance  company  are 
essentially  different  from  the  rights  and 
liabilities  in  a  stock  insurance  company.  This 
difference  is  remarked  upon  by  Mr.  May  in 
his  work  on  Insurance,  §  146.  He  says: 
"Mutual  insurance,  it  is  truly  observed,  is 
essentially  different  from  stock  insurance, 
and  much  of  the  litigation  that  has  grown 
out  of  this  species  of  insurance  has  been 
owing  to  inattention  to  this  difference.  Its 
original  design  was  to  provide  cheap  insur- 
ance by  means  of  local  associations,  the  mem- 
bers of  which  should  insure  each  other.  Such 
associations  are  in  their  nature  adapted  only 
to  local  business.  They  need  many  by-laws 
and  conditions  that  are  not  required  in  stock 
companies ;  and  it  is  necessary  and  equitable 
that  each  person  who  gets  himself  insured  in 
them  should  become  subject  to  the  same  ob- 
ligations toward  his  associates  that  he  re- 
quires from  them  towards  himself.  If  the 
officers  have  discretionary  power  as  to  the 
terms  of  the  contract  or  even  as  to  its  form, 
it  is  obvious  that  different  parties  may  be- 
come members  upon  different  terms  and  con- 
ditions, and  thus  the  principle  of  mutual- 
ity will  become  completely  abrogated."  And 
so  again,  in  §  548,  the  author  says:  "The 
principle  which  lies  at  the  foundation  of  mu- 
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tual  insuranoe,  and  gives  it  its  name,  is 
mutuality, — in  other  words,  the  interven- 
tion of  each  person  insured  in  the  manage* 
ment  of  the  affairs  of  the  company,  and  tne 
participation  of  eac^  person  in  the  profits 
and  losses  of  the  business,  in  proportion  to 
his  interest.  Each  person  insured  becomes 
a  member  of  the  body  corporate,  clothed  with 
the  rights  and  subject  to  the  liabilities  of  a 
stockholder.  He  is  at  once  insurer  and  in- 
sured." 

And  in  Niblack  on  Mutual  Benefit  So- 
cieties, §  136,  the  same  principle  is  stated 
with  the  authorities  for  its  support.  The 
author  says:  ''An  ordinary  life  insurance 
policy  contains  the  whole  contract  of  insur- 
ance; but  Uie  certificate  of  membership  in  a 
mutual  benefit  society  is  only  part  of  the 
written  evidence  of  the  contract.  .  •  .  The 
charter,  constitution,  and  by-laws  of  sudi  so- 
cieties are  made  to  contain  the  whole  plan  of 
insurance,  designating  who  shall  be  the  bene- 
ficiaries of  its  memWs,  fixing  the  amount 
of  the  benefit  fimd,  and  setting  forth  the 
terms  of  tiie  entire  contract.  In  such  cases 
membership  in  the  society  carries  with  it  a 
specified  amount  of  life  insurance." 

With  these  well-settled  principles  in  view, 
it  would  clearly  not  be  safe  and  proper  to 
proceed  upon  the  presumption  that  the  cer- 
tificate of  membership  exhibited  with  the 
bill  contains  the  entire  and  exclusive  evi- 
dence of  the  contract,  in  the  absence  of 
the  constitution  or  articles  of  association  and 
the  by-laws  of  the  corporation.  The  certifi- 
cate of  membership  having  been  issued  and 
accepted  subject  to  the  provisions  and  condi- 
tions of  those  articles  and  by-laws  of  the  as- 
sociation, the  certificate  must  be  construed 
in  reference  and  in  subordinaftion  to  such  ar- 
ticles and  by-laws;  and  it  may  be  that  some 
of  the  artides  or  by-laws  may  have  a  very 
material  bearing  in  the  constf uction  of  the 
certificate;  and  nence  they  should  have  been 
made  part  of  the  case  as  stated  by  the  bill. 

But  apart  from  this  defect  in  the  bill^  in 
considering  the  case  on  demurrer,  there  is  a 
broader  and  more  insuperable  oDJection  to 
the  bill  than  that  just  referred  to,  and  that 
is  the  want  of  power  and  jurisdiction  in  the 
court  to  extend  its  remedial  processes  to  re- 
strain and  control  the  internal  affairs  and 
administration  of  corporate  duties  and  func- 
tions of  the  defendant  a  foreign  corporation. 
It  was  upon  this  ^ound  that  3ie  court  below 
acted  in  sustaining  the  demurrer  and  dis- 
missing the  bill. 

The  principal  around  of  complaint  ap- 
pears to  be  tne  alleged  or  supposed  illegal 
enhancement  of  the  rate  of  assessment  levied 
and  collected,  or  attempted  to  be  collected, 
of  the  plaintiff,  over  and  above  the  rate  spec- 
ified in  the  table  of  rates  indorsed  on  the  cer- 
tificate of  membership.  This  increased  rate 
of  assessment  would  appear  to  be  the  result 
of  a  change  of  policy  on  the  part  of  the  de- 
fendant association,  founded  upon  a  supposi- 
tion that  it  was  inequitable  and  unjust  that 
the  assessment  should  be  based  upon  the  ase 
of  the  member  at  the  time  he  o})tained  his 
certificate  of  membership  and  that  the  just 
and  more  equitable  rule  would  be  to  make 
the  assessment  with  reference  to  the  age  of 
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the  member  at  the  time  the  call  is  made. 
This  may,  and  certainly  would  appear  to, 
work  great  hardship  upon  the  older  class 
of  members.  But  the  question  is,  Elas 
a  court  of  equity  in  this  district,  the  power 
or  jurisdiction  to  correct  the  wrong,  if  it 
be  one?  If  this  were  an  action  to  recover 
money  due  on  the  policy,  or  an  action  by  the 
defendant  association  to  recover  of  the  plain- 
tiff money  due  for  assessments,  or  any  money 
of  one  party  to  the  other,  then,  in  all  such 
cases,  and  others  that  might  be  suggest^, 
instituted  in  the  courts  of  this  District,  the 
jurisdiction  of  a  court  of  equity  here  might 
be  invoked  to  prevent  injustice  and  wrong. 
In  all  such  cases,  the  party  aggrieved  has  the 
right  to  sue  and  obtain  ^^tive  remedy 
against  foreign  insurance  companies,  having 
an  a^^ency  here  and  doinff  business  in  this 
District.  This  is  provided  for  by  the  act  of 
Congress  of  1887,  chap.  46,  S  4  (25  Stat  at 
L.  p.  869).  That  act  provides  for  the  due 
appointment  of  an  a^ent  in  this  District  as 
a  condition  upon  which  a  foreign  insurance 
company  is  allowed  to  do  business  here, — ^the 
agent  being  made  competent  to  receive  serv- 
ice of  process  in  suits  against  the  company 
appointing  him.  But  that  act,  manifestly, 
does  not  contemplate  or  apply  to  a  case  such 
as  the  present.  It  does  not  contemplate 
suits  here  against  foreig^n  insurance  compa- 
nies, the  object  and  effect  of  which  would  be 
to  restrain  their  home  administration,  and 
to  raiyack  and  overhaul  their  internal  af- 
fairs, m  order  to  determine  whether  their 
proceeding  has  been  in  all  respects  legal  and 
m  accordance  with  the  law  of  their  creation, 
and  of  their  by-laws,  as  they  may  affect  their 
individual  members.  It  is  dear,  the  act  of 
1887  does  not  attempt  to  make  foreign  in- 
surance companies,  doing  business  here  un- 
der this  statute,  corporations  of  this  Dis- 
trict. For  as  said  by  the  Supreme  Court,  in 
the  case  of  Pennsylvania  R*  Go,  v.  8i,  jDoiiw, 
A.  d  T.  H.  R,  Co.  118  U.  S.  290,  296,  30  L. 
ed.  83,  87 :  "To  make  such  a  company  a  cor- 
poration of  another  state,  the  language  used 
must  imply  creation -or  adoption  in  such 
form  as  to  confer  the  power  usually  exercised 
over  corporations  by  the  state,  or  by  the  leg- 
islature, and  such  allegiance  as  a  state  cor- 
poration owes  to  its  creator.  The  mere 
jrrant  of  privileges  or  powers  to  it  as  an  ex- 
isting corporation,  without  more,  does  not  do 
this,  and  does  not  make  it  a  citizen  of  the 
state  conferring  such  powers."  The  act  of 
1887  contains  no  language  that  could  imply 
creation  or  adoption  of  these  foreign  insur- 
ance corporations,  but  onl^  the  grant  of 
privileges  or  powers  to  existing  corporationjs 
of  other  jurisdictions,  upon  complying  with 
certain  conditions.  The  dass  of  laws  grant- 
ing such  privileges  and  powers,  say  the  Su- 
preme Court,  in  the  case  pust  referral  to,  '*are 
common  in  authorizing  insurance  companie;^, 
banking  companies  and  others  to  do  business 
in  other  states  than  those  which  have  char- 
tered them."  Such  acts  do  not  extend  the 
jurisdiction  of  the  courts  of  one  state  and 
authorize  them  to  reach  over  their  territori- 
al limits  into  the  jurisdiction  of  another 
state,  and  bring  into  review  and  revision  the 
corporate  acts  and  internal  affairs  of  the  lo- 
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cal  corporatioiiB  of  the  latter  states.  Such  a 
power,  if  attempted  to  be  exercised,  would  be 
futile  and  ridiculoas.  Indeed,  neither  the 
legislatures  of  the  states,  nor  the  Congress 
of  the  United  States,  could  confer  such  pow- 


ers. 


In  this  case,  it  is  proper  to  observe  the 
prayer  of  the  bill.  Tne  prayer  is,  thai  an 
injunction  may  issue  to  restrain  the  defend- 
ant and  it  agents  from  collecting  any  sum 
upon  call  No.  97,  dated  April  1,  1898,  and 
upon  all  subsequent  calls  in  excess  of  the  rate 
in  force  at  tne  date  of  the  certificates  of 
membership  issued  to  the  plaintiff,  and  from 
in  any  manner  declaring  lapsed  or  void  the 
policy  or  certificate  held  by  the  plaintiff,  and 
commanding  the  defendant  to  retain  the 
plaintiff  as  a  member  and  policy  holder  in 
good  standing  durine  the  pendency  of  this 
suit,  with  the  same  K^rce  and  effect  as  if  he 
had  paid  all  said  calls  or  assessments. 

Now,  in  the  first  place,  all  assessments  and 
dues,  required  to  be  paid  by  the  certificate 
holdcur,  as  also  the  amount  of  the  policy  it- 
self by  the  defendant,  are  payable  and  are  re- 
Suired  to  be  paid,  at  the  home  office  of  the 
efendant  in  the  citj  of  New  York.  And 
this  being  so,  it  is  a  little  difficult  to  imagine 
how  a  court  in  this  district  could  restrain 
and  direct  the  action  of  the  corporation  at 
its  home  office  in  the  oitv  of  New  York.  Sup- 
pose the  injunction  to  be  issued  as  prayed, 
and  to  be  served  upon  an  agent  in  this  Dis- 
trict, and  the  board  of  directors  of  the  corpo- 
ration were  to  refuse  to  recognize  it,  and 
proceed  to  forfeit  and  declare  null  and  void 
the  certificate  or  policy  of  the  plaintiff,  for 
default  of  payment  of  assessments,  as  ac- 
cording to  the  terms  of  the  certificate  they 
are  authorized  to  do.  How  would  or  could 
the  court  in  this  District  deal  with  such 
conduct?  For  the  disregard  or  violation  of 
an  injunction  the  ordinary  remedy  is  a  pro- 
ceeding and  punishment  for  contempt.  But 
how  could  that  be  made  effectual  as  against 
parties  beyond  the  lurisdiction  of  the  court, 
and  who  claim  to  be  proceeding  in  accord- 
ance with  what  may  be  legal  authority  de- 
rived from  their  own  state?  It  is  very  clear, 
therefore,  that  this  prayer  for  an  injunction 
could  not  be  grantea. 

The  next  prayer  is,  that  the  defendant  be 
required  to  discover  to  the  plaintiff  its  books 
and  accounts,  showing  losses,  mortalibr,  ex- 
penses and  particularly  the  salaries  of  each 
individual  officer  of  the  association,  assess- 
ments, and  matters  and  things  incident 
thereto,  since  the  plaintiff  became  a  member 
of  the  association,  etc.,  whereby  correct  and 
true  assessments  and  amounts  which  should 
have  been  at  all  times  levied  upon  the  plain- 
tiff and  the  other  members  of  the  associaj^ion, 
may  be  ascertained,  and  that  an  accounting 
be  had  between  the  plaintiff  and  the  defend- 
ant. 

It  Is  hardly  necessary  to  say  that  a  court 
of  equity  in  this  District  has  no  such  power 
or  jurisdiction  over  the  affairs  of  a  foreign 
corporation  as  to  require  such  discovery  and 
accounting  as  are  prayed  for  by  this  bill. 
Upon  such  a  theory  as  is  here  propounded, 
no  corporation  could  ever  venture  to  conduct 
business  beyojid  the  limits  of  the  state  of  its 
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creation.  According  to  the  principle  of  this 
prayer,  any  business  transaction  of  an  insur- 
ance company,  which  might  take  place  in  a 
state  other  than  that  of  a  company's  crea- 
tion, and  which  could  be  alleged  to  i^ect  the 
assets  of  the  company,  and  the  interest  of  its 
members,  would  furnish  the  gpround  for  call- 
ing for  discovery  the  production  of  books, 
and  for  a  general  accounting.  Upon  any 
such  principle,  it  would  be  very  perilous  for 
any  insurance  company  to  attempt  to  do 
business  beyond  the  limits  of  the  state  of  its 
creation.  It  might  have  half  a  dozen  courts, 
in  as  many  different  states,  reauiring  discov- 
ery, and  demanding  the  proauction  of  its 
books,  and  directing  the  statement  of  ac- 
counts, all  at  the  same  time.  There  is  no 
principle  that  would  justify  such  proceeding. 
Then,  again,  it  is  prayed  that  the  true  and 

aer  amount  of  assessments  to  be  made 
itemiined,  and  that  it  also  be  determined 
what  amount  the  plaintiff  has  already  paid 
in  excess  of  the  rate  of  assessment  that 
should  have  been  levied  upon  him,  and  that 
the  defendant  be  compelled  to  refund  the 
same;  and  that  there  be  directed  and  re- 
quired to  be  made  a  proper  application  of  tiia 
reserve  fund,  in  accordiudoe  with  the  require- 
ments of  the  certificate  of  membership. 

This  prayer,  like  the  preceding,  requires  a 
complete  overhauling  and  scrutiny  of  the  en- 
tire administration  of  the  internal  affairs  of 
the  corporation,  from  the  time  that  the 
plaintiff  became  a  member  down  to  the  pres- 
ent time;  and  that  nothing  short  of  a  full 
and  complete  account  would  enable  the  court 
to  decree  in  accordance  with  the  prayer. 

It  is  thus  apparent  from  the  statement  of 
the  facts  alleged  in  the  bill,  and  from  the 
several  prayers  based  thereon,  that  the  relief 
sought,  if  it  could  be  granted,  would  require 
the  control,  direction,  and  revision  of  the  in- 
ternal  affairs  of  the  corporfition,  by  a  court 
of  equity  in  this  District.  This  we  think, 
upon  the  clearest  authority,  cannot  be  done. 
Tne  law  would  seem  to  be  too  well  settled  to 
admit  of  such  a  question,  that  where  the  acts 
complained  of  affect  the  plaintiff  in  his 
rights  of  corporator,  or  stockholder,  or  as  a 
member  of  a  mutual  benefit  insurance  com- 
pany, or  other  corporation,  and  Uie  acts  are 
those  of  the  corporation,  done  and  performed 
in  the  course  of  the  administration  of  the 
corporate  affairs,  and  especially  when 
claimed  to  have  been  done  ana  performed,  or 
authorized  to  be  done,  by  virtue  of  authority 
derived  from  its  by-laws,  the  courts  of  an- 
other state  or  jurisdiction  will  not  interfere 
or  attempt  to  exercise  jurisdiction,  to  direct, 
control,  or  revise  corporate  action.  To  as" 
sums  jurisdiction  over  the  affairs  of  a  for- 
eign corporation  would  inevitably  lead  to 
conflicting  decisions,  resulting  in  confusion 
and  needless  litigation,  and  the  making  of 
orders  and  decrees  simpler  to  be  contemned, 
because  not  capable  of  oeing  enforced.  The 
court,  if  it  were  to  undertake  to  act  in  such 
cases,  has  no  power,  and  therefore  cannot 
bring  the  officers,  or  the  corporate  books  or 
the  assets  of  the  corporation  within  its  juris- 
diction, to  be  subject  to  its  process.  Its  de- 
crees could  only  be  enforced  by  proceedings 
for  contempt,  and  yet  there  would  be  no  per- 
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son  here,  subject  to  that  process,  to  be  co- 
erced to  act  for  the  corporation.  The  mere 
local  agent,  clearly,  would  not  be  such  per- 
son. It  may  well  be  said,  therefore,  as  was 
said  by  the  court  in  the  case  of  Leary  v. 
Columbia  River  d  P.  8,  Nav,  Co.  82  Fed.  Rep. 
775,  on  an  application  very  analogous  to  the 
present  that  *'the  authorities  cited  by  counsel 
for  the  defendant  corporation  show  clearly 
and  strongly  that  courts  having  jurisdiction 
to  enforce  their  decrees  in  the  state  where 
the  corporation  has  its  home  office  should  be 
resorted  to  in  all  cases  where  it  is  necessary 
to  inquire  into  and  regulate  the  internal  af- 
fairs of  the  corporation,"  and  not  to  courts 
of  a  different  state  or  jurisdiction.  And 
without  stating  the  facts  of  each  particular 
case,  we  deem  it  sufficient  to  refer  generally 
to  some  few  of  the  leading  and  more  impor- 
tant cases  upon  this  subject,  in  support  of 


the  conclusion  we  have  stated.  And  for  this 
purpose  we  refer  to  Fisher  v.  Charter  Oak  L. 
Ins.  Co.  20  Jones  &  S.  175 ;  Howell  v.  Chicago 
d  N.  W.  R.  Co,  51  Barb.  378;  ^orth  State 
Copper  d  Gold  Min.  Co.  v.  Field,  64  Md. 
161;  Wilkina  v.  Thorne,  60  Md.  253;  Smith 
V.  Mutual  L.  Ins.  Co.  14  Allen,  336;  Kansas 
d  E.  R.  Constr.  Co.  v.  Topeka,  8.  d  W.  R.  Co. 
135  Mass.  34,  46  Am.  Rep.  439;  Pierce  v. 
Equitable  L.  Assur.  Boc.  145  Mass.  56;  Kim- 
ball V.  St.  Louis  d  8.  F.  R.  Co.  157  Mass.  7 ; 
Stafford  v.  American  Mills  Co.  13  R.  I.  310; 
Madden  v.  Penn  Electric  Light  Co,  181  Pa. 
617,  38  L.  R.  A.  638. 

For  the  reasons  we  have  stated,  we  shaU 
affirm  the  decree  of  the  court  below,  but  with- 
out prejudice  to  the  right  of  the  appellant  to 
sue  and  maintain  his  action  in  any  proper 
court  having  jurisdiction  of  the  subject-mat- 
ter; and  it  is  so  ordered. 
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*1.  The  mere  fact  that  the  sellinB  and 
drinklma:  of  imtoxlcatlms:  liquors  was 

"only  an  incident,  and  not  the  main  object,'* 
of  the  incorporation  of  a  social  club,  will 
make  the  place  where  such  liquors  are  dis- 
pensed and  drunk  none  the  less  a  tippling 
house,  within  the  meaning  of  the  statute  mak- 
ing penal  the  keeping  open  of  such  houses  on 
the  Sabbath  day. 

8.  A  person  -^vho  is  the  ntanas^r,  and 
also  a  member  and  olHcer,  of  snch  a 
social  club,  and  who  exercises  a  general 
superintendence  over  the  affairs  of  the  club, 
incluuing  the  bar  from  which  Intoxicating 
drinks  are  furnished,  is  amenable  to  the  stat- 
ute above  referred  to. 

8.  That  ''only  members"  are  permitted 
In  the  rooms  of  a  social  club  will  not  take 
such  an  organization  out  of  the  statute  pro- 
hibiting the  keeping  open  of  tippling  houses 
on  the  Sabbath  day. 

(November  16,  1898.) 

ERROR  to  the  City  Court  of  Richmond 
County  to  review  a  judgment  convicting 
defendant  of  keeping  open  a  tippling  house 
on  the  Sabbath  day  contrary  to  the  provi- 
sions of  a  statute.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  B.  Baxter,  for  plaintiff  in  error: 

The  home  of  a  bona  fide  social  club  is  not 
a  tippling  house. 

The  question  is  whether  or  not  such  an 
organization  can  reasonably  be  considered  as 
having  been  aimed  at  by  our  statute. 

Williams  v.  State,  100  Ga.  627,  39  L.  R. 
A.  269. 

*Headnotes  by  Cobb,  J. 

NOTfS. — As  to  the  sales  of  Intoxicating  liquors 
by  clubs,  see  note  to  People  v.  Adelphi  Club  (N. 
Y.)  81  L.  R.  A.  510;  also  Klein  v.  Livingston 
Clnb  (Pa.)  84  L.  B.  A.  94. 
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The  fact  that  the  legislature  placed  the 
keeping  open  of  a  tippling  house  in  the  same 
category,  and  on  the  same  level,  with  such 
other  offenses  as  are  named  in  the  statute, 
is  strong  evidence  that  the  mere  act  of  keep- 
ing a  decent  place  of  social  gathering,  like 
a  bona  fide  club,  open  on  Sunday,  cannot  be 
reasonably  held  to  have  been  aimed  at  by 
our  statute. 

Minor  v.  State,  63  Ga.  321;  Hussey  v. 
State,  69  Ga.  59. 

Mr.  C.  Henry  Cohen^  for  the* State: 

The  manager  of  a  social  organization, 
chartered  by  the  courts,  was  the  right  party 
to  indict  for  keeping  a  gaming  house  if  gam- 
ing went  on  in  the  establishment. 

Cochran  v.  State,  102  Ga.  631. 

In  a  large  majority  of  the  states  the  courts 
have  held  that  clubs  were  liable  for  viola- 
tion of  the  Sunday  or  liquor  laws  just  as 
individuals. 

State  V.  Lockyear,  95  N.  C.  683 ;  State  v. 
Mercer,  32  lowB.,  405;  Marmont  v.  State, 
48  Ind.  24;  Martin  v.  State,  59  Ala.  34;  22 
Am.  &  Eng.  Enc.  Law,  p.  810;  Kentucky 
Club  V.  Louisville,  92  Ky.  309.  *  " 

To  keep  a  tippling  house  open  on  Sunday 
is  indictable  without  proof  that  liquor  was 
sold. 

Hall  V.  State,  3  Ga.  18;  Holland  v.  State^ 
34  Ga.  457 ;  Bethun^  v.  State,  48  Ga,  510. 

The  sale  of  liquor  is  not  necessary  to  con- 
stitute a  tippling  house. 

Minor  v.  State,  63  Ga.  318. 

It  makes  no  difference  what  the  place  may 
be  called,  if  it  be  a  place  where  liquor  Is 
sold  on  the  Sabbath,  with  a  door  of  entrance 
so  that  anybody  can  push  it  open  and  enter 
and  drink,  the  proprietor  is  guilty  of  an  of- 
fense. 

Hussey  v.  State,  69  Ga.  54;  Harvey  ▼, 
State,  65  Ga.  568. 

Selling  domestic  wine  in  a  building  within 
the  curtilage  of  the  dwelling  house  consti- 
tutes a  tippling  house. 

Thomason  v.  State,  92  Ga.  456. 
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A  bar  and  restaurant  with  an  open  door 
is  a  tippling  house. 

Cooper  V.  State,  88  Ga.  441;  Harmon  v. 
State,  92  Ga.  455. 

II  the  owner  keep  it  open  but  for  a  mo- 
ment it  is  a  violation. 

Monses  v.  State,  78  Ga.  110;  Lucas  v. 
State,  92  Ga.  454. 

Whenever  it  was  shown  that  the  house  was 
a  tippling  house,  that  defendant  was  the 
owner,  and  that  it  was  kept  open,  the  of- 
.    fense  is  made  out. 

Sanders  v.  State,  74  Ga.  82;  Niwon  y. 
State,  75  Ga.  862. 

Gobb,  J.,  delivered  the  opinion  of  the 
court  : 

Mohrmann  was  arrainged  in  the  city  court 
of  Richmond  county,  charged  with  the  of- 
fen£e  of  keeping  open  a  tippling  hou«e  on 
the  Sabbath  day.  At  the  trial  the  follow- 
ing facts  were  agreed  to:  "(1)  The  rooms 
for  keeping  open  which  the  defendant  was 
indicted  were  kept  open  on  the  day  named 
in  the  indictment.  (2)  Said  rooms  were 
used  as  a  rendezvous  where  the  Grabemax 
Social  Club  did  gather  on  the  Sabbath  day 
named  in  the  indictment,  and  other  days, 
and  drink,  from  a  bar  kept  in  the  said 
rooms,  intoxicating  liquors.  (3)  They  were 
kept  open  with  the  defendant's  kno^dedge  on 
the  Sabbath  day,  as  alleged.  (4)  Said 
rooms  were  rented  by  the  Grabemax  Social 
Club,  which  is  incorporated,  and  which  is 
an  organization  composed  of  some  one  hun- 
dred citizens  of  Augusta.  All  that  is  in 
them  belongs  to  said  corporation,  which  pays 
taxes  thereon.  The  stock  of  liquors  therein 
is  the  property  of  said  club,  and  drinks  there- 
from were  sold  to  members  of  said  club  on 
the  days  mentioned  in  the  indictment.  That 
the  selling  of  liquor  on  Sunday  [was]  only 
an  incident,  and  not  the  main  object,  of  the 
organization.  (5)  Defendant  is  manager 
of  the  said  club,  and  receives  a  salary  for 
his  services.  He  was  an  employee  and  officer 
of  the  said  club,  with  designated  duties,  one 
of  which  was  to  see  that  the  bar  in  the  club 
was  properly  conducted  and  kept  open  for 
the  use  of  the  members,  from  which  drinks 
were  sold.  It  was  his  business  to  look  after 
the  general  conduct  and  running  of  the  club, 
but  he  was  in  no  sense,  other  than  the  above, 
the  proprietor  or  owner  of  said  rooms,  nor  had 
he  any  authority  or  control  over  them.  He 
acted  under  df-ders,  and  was  strictly  amen- 
able to  the  governing  board  of  the  said  club. 
His  authority  to  do  all  that  he  did  do  flowed 
wholly  from  his  employment,  and  only  mem- 
bers are  permitted  in  the  said  club  rooms 
OR  Sunday  or.  any  other  day."  On  the 
above  facts  the  presiding  judge,  sitting  with- 
out a  jury,  found  the  accu^d  guilty.  His 
motion  for  a  new  trial  on  the  general  grounds 
was  overruled,  and  he  excepted.  An  exami- 
nation of  the  statement  of  facts  above  quoted 
will  show  that  the  Grabemax  Social  Club  was 
distinguished  from  an  ordinary  tippling 
house  in  three  particulars :  ( 1 )  The  selling 
of  liquor  on  Sunday  was  incidental  to,  and 
not  the  main  object  of,  the  organization.  (2) 
The  accused  was  an  employee  and  officer  of 
the  dub,  and  not  the  owner  thereof.  It  was 
43  L.  B.  A. 


his  duty,  acting  under  orders  of  the  govern^ 
ing  board  of  the  club,  to  see  that  the  bar 
was  properly  conducted  and  kept  open  for 
the  use  of  the  members,  and  to  exercise  a 
general  superintendence  over  the  dub. (3) 
"Only  members  are  permitted  in  the  said 
club  rooms  on  Sunday  or  any  other  day." 
We  are  called  upon  to  decide  whether  these 
three  distin^ishing  characteristics  of  this 
social  organization  take  it  out  of  that  class 
of  liquor-selling  establishments  commonly 
denominated  "tippling  houses." 

1.  We  are  of  opinion  that  the  incidental 
selling  of  liquor  will  make  a  place  none  the 
less  a  tippling  house  than  if  that  was  the 
main  object  of  its  establishment.  The  evil 
intended  to.be  corrected  by  the  statute  is 
the  keeping  open  on  the  Sabbath  day  of 
houses  where  liquor  is  furnished  and  drunk; 
and  it  makes  no  difference,  we  think,  for 
what  purpose  the  house  is  being  operated,  if 
the  fact  remains  that  intoxicating  liquors 
are  furnished  on  the  Sabbath  day,  to  be 
drunk  on  the  premises  where  they  are  sup- 
plied. It  certainly  can  be  no  reply  to  the 
statute  that  the  persons  guilty  of  keeping 
open  a  house  where  liquors  are  sold  and 
drunk  had  some  other  business  in  view,  as 
the  primary  object  of  its  operation,  and  that 
the  selling  of  such  liquors  is  merely  an  inci- 
dent to  this  object.  A  person  keeping  a 
grocery  store,  but  who  kept,  as  incidental  to 
his  grocery  business,  a  bar  in  one  corner  of 
the  store,  about  which  his  friends  were  ac- 
customed to  gather  on  the  Sabbath  day  and 
partake  with  him  of  intoxicating  drinks, 
might  as  well  make  this  plea  as  the  plain- 
tiff in  error.  The  fact  that  the  main  pur- 
pose of  the  one  was  social  pleasure,  ana  of 
the  other  the  realization  of  profit  from  his 
grocery  business,  can  make  no  difference.' 
In  both  the  selling  was  merely  incidental  to, 
and  not  the  main  object  of,  the  business. 
In  the  case  of  Harris  v.  People,  1  Colo.  App. 
289,  the  accused  was  convicted  of  "keeping 
open  a  tippling  house  on  the  Sabbath."  It 
appeared  from  the  evidence  that  he  was  a 
grocer,  and  kept  the  usual  stock  of  goods  in 
that  line  of  business,  and  in  addition  kept 
on  hand  intoxicating  liquors.  Reed,  J.,  in 
the  opinion,  uses  this  language:  "The  ob- 
ject of  the  statute,  evidently,  was  to  prevent 
places  where  intoxicating  li(^uors  were  sold 
from  keeping  open  and  pursuing  their  traffic 
upon  the  S^bath.  It  requires  such  places 
to  be  closed,  and  parties  cannot  evade  the 
law  by  carrying  on  two  kinds  of  business  in 
the  same  room,  and  claiming  that  the  sale  of 
groceries  was  the  principal,  and  the  sale  of 
liquors  only  an  incident."  In  Williams  v. 
State,  100  Ga.  511,  39  L.  R.  A.  269,  it  was 
held  that  where  a  person,  "in  her  dwelling 
house,  sold  whisky,  by  retail  to  different 
persons,  and  on  each  occasion  permitted  the 
same,  or  a  portion  thereof,  to  be  drunk  on 
the  premises,"  she  was  guilty  of  keeping 
open  a  tippling  house.  The  selling  of  whis- 
ky was  certainly  incidental  to  the  purpose 
for  which  she  occupied  the  house.  And  yet 
the  fact  that  it  was  her  dwelling  did  not 
hhield  her.  See  also  Harvey  v.  State,  65 
Ca.  568.  While  furnishing  intoxicating 
drinks  might  have  been  a  mere  incident  to 
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the  purposes  for  which  the  Grabemax  Social 
Club  was  established,  it  does  not  appear  but 
that  its  members,  or  some  of  them,  went  to 
the  rooms  of  the  club  for  the  sole  purpose  of 
procuring  and  drinking  intoxicants.  A  per- 
son who  carries  on  in  connection  with  some 
other  employment  a  business  which  is  a  vio- 
lation of  the  law  is  just  as  guilty  as  he  who 
carries  on  such  business  alone. 

2.  The  second  point  is  controlled  by  the 
principle  announced  in  the  case  of  Cochran 
y.  State,  102  Ga.  631.  It  was  there  held 
that  "evidence  showing  that  the  accused 
was  an  officer  of  a  soci^  club,  that  gaming 
with  cards  for  money  was  carried  on  in  a 
room  thereof,  that  portions  of  the  losses  In 
the  games  played  were  appropriated  to  the 
use  of  the  dub,  and  that  the  accused,  know- 
ing these  facts,  collected  and  received  the 
same  for  its  benefit,  was  sufficient  to  war- 
rant a  verdict  finding  him  guilty  of  keeping 
a  gaming  house."  ^e  also  State  v.  Mercer, 
92  Iowa,  405. 

3.  Is  a  social  dub  which  furnishes  intoxi- 
cating liquors  to  its  members  only,  to  be 
drunk  by  them  on  the  premises  where  sold, 
a  tippling  house,  within  the  meaning  of  § 
300  of  the  Penal  Code,  which  provides  that 
"any  person  who  shall  be  guilty  of  open 
lewdness,  or  any  notorious  act  of  public  in- 
decency, tending  to  debauch  the  morals,  or 
of  keeping  open  tippling  houses  on  the  Sab- 
bath da;^,  or  Sabbath  zii^ht,  shall  be  guilty 
of  a  misdemeanor"?  ELeepers  of  tippling 
houses  have  sought  in  various  ways  to  evade 
the  effect  of  this  statute,  and  escape  the  pun- 
ishment which  it  prescribes.  Some  of  the 
methods  resorted  to  are  strikingly  unique, 
and  this  court  has  not  looked  with  favor  up- 
on violators  of  this  law,  and  has,  in  every 
ir  stance  where  it  could  possibly  do  so,  up- 
held convictions  thereunder.  It  has  been 
held  that  "it  makes  no  difference  as  to 
whether  any  liquors  be  sold  or  not,  the  of- 
fense consists  in  its  being  open,  not  in  sell- 
ing, or  oflering  to  sell,  or  giving  it  away." 
Earvey  v.  State,  65  Ga.  568.  See  also  Klug 
V.  State,  77  Ga.  734;  Menses  v.  State,  78 
Oa.  110;  Seyden  v.  State,  78  Ga.  105.  In 
the  case  of  Huaaey  v.  State,  60  Ga.  54,  no  au- 
thoritative ruling  was  made  on  the  question 
as  to  whether  a  club  which  furnished  liquors 
to  its  members  only  was  a  tippling  house 
within  the  meaning  of  the  statute.  True, 
the  court  uses  this  language:  "It  makes 
no  difference,  in  law,  whether  the  place  be 
called  a  barroom,  or  a  glee-club  resort,  or  a 
parlor,  or  a  restaurant;  if  it  be  a  place 
where  liquor  is  retailed  and  tippled  on  the 
Sabbath  day,  with  a  door  to  get  into  it,  so 
kept  that  anybody  can  push  it  open  and  go 
in  and  drink,  the  pronrietor  of  it  is  guilty  of 
keeping  open  a  tippling  house  on  Sunday. 
It  makes  no  difference  if  the  drinking  be 
done  standing  or  sitting, — at  a  bar  or  around 
a  table;  it  is  tippling,  and  the  place  where 
it  is  done  is  a  tippling  house;  and,  if  any- 
body wishing  to  drink  can  have  access  there- 
to,— if  ingress  and  egress  be  free  to  all 
comers, — it  is  a  tippling  house  kept  open  on 
Sunday."  The  court  was  in  that  case  deal- 
ing with  a  public  tesort,  and  in  so  far  as 
any  language  in  the  headnotes  of  the  opinion 
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indicates  that  any  other  character  of  resort 
would  not  be  a  tippling  house,  it  is,  of  course, 
merely  obiter.  We  think,  however,  th|it  the 
first  part  of  the  language  quoted  will  show 
that  in  the  opinion  of  uia  court  a  house  of 
the  character  now  under  coDsideration  would 
be  a  tippling  house.  In  the  case  of  Minor  v. 
State,  63  Ga.  318,  an  organization  known  as 
the  "Albany  Glee  Club'^was  under  investi- 
gation. Resolutions  and  by-laws  for  the 
fovernment  of  the  club  were  in  evidence. 
Vom  these  it  appeared  that  the  main  and 
controlling  purpose  of  the  organization  was 
to  engage  in  selling  and  drinking  liquors  on 
the  &ibbath  day.  It  was  not  in  a  strict 
sense  a  public  resort,  for  it  was  provided  that 
"no  member  shall  invite  an  outsider  that  has 
not  paid  his  quota  to  the  benefit  of  the  club, 
without  the  consent  of  two  thirds  of  the 
members  present."  This  dub  was  held  to 
be  a  tippling  house.  We  can  see,  however, 
some  difference  between  the  Albany  Club  and 
the  club  under  consideration  in  the  present 
case;  for  the  latter  club,  according  to  the 
evidence,  was  thoroughly  exdusive,  and  un- 
der no  circumstances  could  persons  other 
than  those  enjoying  membership  therein  par- 
take of  its  benefits.  It  does  not  appear, 
however,  from  the  evidence,  that  any  limitar 
tion  was  put  upon  its  membership.  The  ob- 
ject of  the  general  assembly  in  passing  this 
statute,  as  was  said  by  Warner,  J.,  in  Hall  v. 
State,  3  Ga.  18,  "was  to  remove  all  tempta- 
tion to  idle  and  dissolute  persons  who  might 
be  disposed  to  congregate  at  such  places  and 
violate  the  Sabbath  by  any  improper  ctm- 
duct."  It  was  said  in  Sanders  v.  State,  74 
Ga.  82,  that  "the  purpose  of  the  act  was  not 
only  to  dose  up  such  establishments  on  Sun- 
day, in  deference  to  the  finer  and  better  fed- 
ings  of  orderly  and  wdl-dispoeed  people,  but 
to  remove  this  indtement  to  graver  and  more 
dangerous  violations  of  the  law."  It  is 
rather  difficult  to  embrace  within  one  com- 
prehensive definition  every  class  of  resort 
which  cpuld  properly  be  called  a  tippling 
house.  Judge  Bleckley,  in  Minor  v.  State, 
OZ  Ga.  318,  says  that  'ht  is  something  easier 
for  €Ui  offender  to  baffle  the  dictionary  than 
the  Penal  Code,  for  the  former  is  perplexed 
with  verbal  niceties  and  shades  of  meaning, 
while  the  latter  grasps,  in  a  broad,  practict^ 
way,  at  the  substantial  transactions  of  men. 
The  Code  offers  no  definition  of  a  tippling 
house.  It  deals  with  them  as  establismnents 
too  well  known  to  need  description,  and  sim- 
ply prescribes  a  penalty  for  keeping  them 
open  on  the  Sabbath  day  or  Sabbath  night." 
According  to  Black's  T^w  Dictionary,  a  tip- 
pling house  is  "a  place  where  intoxicating 
drinks  are  sold  in  drams  or  small  quantities, 
to  be  drunk  on  the  premises."  Anderson 
says  it'  is  "a  place  of  public  resort  where 
ppirituous,  fermented,  or  other  intoxicating 
liquors  are  sold  and  drank  in  small  quan- 
tities, without  a  lioense  therefor,"  also,  "a 
public  drinking  house  where  intoxicating 
liquor  is  either  sold  by  drams  to  the  public, 
or  else  is  given  away,  and  imbibed.*'  An- 
derson, Law  Diet.,  TippUng  House.  The 
house  under  consideration  in  the  present  case 
comes  within  the  letter  of  the  dennition  first 
quoted,  and  within  the  spirit,  at  least,  of  the 
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last.  See  also  Black,  Intoxicating  Liquors, 
f  20.  But,  as  Judge  Warner,  quoting  from 
Chief  Justice  Marshall,  says  in  Hall  v. 
State,  3  Ga.  18,  "although  penal  laws  are  to 
be  construed  strictly,  they  are  not  to 
be  construed  so  strictly  as  to  defeat  the  ob- 
vious intention  of  the  legislature."  And  in 
Sanders  v.  State,  74  Ga.  82,  we  find  the  fol- 
lowing: "Courts  are  not  very  astute  in 
shielding  violators  of  this  provision  from 
punishment  by  resorting  to  the  niceties  of 
verbal  criticism,  such  as  would  be  intelligi- 
ble only  to  grammarians  and  fastidious 
scholars,  but  would  utterly  fail  to  impress 
less  cultivated  minds  and  tastes,  in  order  to 
provide  for  them  a  way  to  escape." 

Even  if  a  sale  is  necessary  oef ore  a  place 
where  liquors  are  furnished  can  be  charac- 
terized as  a  tippling  house,  the  weight  of 
modern  authority  seems  to  be  that  such  a 
furnishing  as  the  evidence  in  the  present 
case  discloses  is  a  sale.  In  the  case  of  State 
v.  Lockyear,  95  N.  C.  633,  69  Am.  Rep.  287, 
a  number  of  persons  organized  a  club  for 
£Ocial  and  literary  purposes,  and  became 
duly  incorporated.  Incidental  to  the  main 
purpose  of  the  organization,  the  members, 
but  no  other  persons,  were  permitted  to  pur- 
chase from  the  defendant,  its  steward,  li- 
c|uors  and  other  articles,  which  were  fur- 
nished by  the  club  at  a  price  fixed  by  its  offi- 
cers, sufficient  to  cover  the  cost,  but  not  for 
the  purpose  of  profit.  It  was  there  held  that 
the  furnishing  of  liquors  to  the  members  of 
the  club  under  these  circumstances  was  a 
£ale,  in  violation  of  the  local  option  act.  In 
the  opinion,  Mr.  Chief  Justice  Smith  uses 
this  language:  "There  can  be  no  question 
that,  in  a  strict  legal  sense,  the  transaction 
described  in  the  verdict  is  a  sale  of  spirituoujs 
liquors.  All  the  elements  of  an  executed 
contract  are  present.  The  corporate  body,  a 
legal  entity,  and  the  owner  of  the  li(}Uor, 
through  its  servant,  the  defendant,  delivers 
it  to  the  purchaser  at  his  call,  and  receives 
a  fibced  compensation  in  money  therefor. 
7  he  property  in  the  goods  passes  and  vests 
in  the  purchaser,  and  the  money  paid  is  re- 
ceived for,  and  becomes  the  property  of,  the 
club.  Can  there  be  any  doubt  that  a  corpo- 
ration may  make  contracts  and  deal  with  a 
corporator  precisely  as  with  a  stranger,  and 
valid  obligations,  capable  of  enforcement,  be 
thus  formed  between  the  parties?  And  is 
not  this  dealing  with  the  prohibited  subject 
directly  within  the  terms  of  the  statute,  and 
does  it  not  open  the  door  to  the  mischiefs 
intended  to  be  suppressed?  It  is  not  neces- 
f»ary  that  the  vendor  should  be  authorized 
to  sell  to  any  applicant,  as  an  ordinary  re- 
tailer. He  is  not  allowed  to  sell  to  anyone, 
and  the  fact  that  customers  must  be  mem- 
bers of  the  association  does  not  relieve  him 
from  criminal  responsibility  under  the  man- 
datory statute."  In  the  opinion  will  be 
found  several  citations  of  authority  support- 
ing the  ruling  there  made.  See  also  State 
\.  Nets,  108  N.  C.  787,  12  L.  R.  A.  412,  and 
authorities  cited  in  note  in  the  Southeastern 
Reporter.  Substantially  the  same  ruling 
lias  been  made  in  New  York.    People  v.  Si- 

43  L.  R.  A.  26 


nell,  34  N.  Y.  S.  R.  898 ;  People  v.  Bradley, 
33  N.  Y.  S.  R.  562.  At  the  conclusion  of  his 
opinion  in  State,  Netoark,  v.  Essex  Cluh,  53 
N.  J.  L.  99,  Van  Syckel,  J.,  says  that  "it  is 
wholly  immaterial  whether  the  sale  is  made 
in  open  view  to  all  who  apply,  or  in  the  most 
secluded  place,  to  which  only  the  trusted  few 
can  gain  admittance.  The  penalty  of  the 
statute  is  denounced  against  the  sale  with- 
out license,  whether  in  public  or  private. 
The  prohibited  act  is  the  sale  without  license, 
and  in  my  opinion  the  admitted  facts  show 
that  such  sale  was  made  by  the  defendant  be- 
low in  contravention  of  the  law."  See  also 
Sfartin  v.  State,  69  Ala.  34;  People  v.  Soule, 
74  Mich.  250,  2  L.  R.  A.  494;  Kentucky 
Club  V.  Louismlle,  92  Ky.  309;  State  v. 
Horacek,  41  Kan.  87,  3  L.  R.  A.  687. 
There  are  cases  which  hold  that  the  fur- 
nishing of  liquors  under  circumstances  simi- 
lar to  those  in  the  present  case  is  not  a  sale, 
and  we  do  not  attempt  to  reconcile  them. 
We  think,  however,  that  the  better  view  is 
the  one  supported  by  the  authorities  above 
cited,  the  reasoning  of  which  seems  to  be  con- 
clusive. 

In  this  state  a  sale  is  not  necessary,  as  has 
been  shown,  to  make  out  the  offense  of  keep- 
ing open  a  tippling  house  on  the  Sabbath. 
Does  the  statute,  fairly  construed,  embrace 
within  its  terms  a  house  of  the  character 
described  in  the  present  case?  We  think  so. 
The  statute  intended  that  all  places  where 
persons  are  accustomed  to  congregate  and 
drink  intoxicating  liquors  should  be  closed 
on  the  Sabbath  day.  The  fact  that  liquors 
are  furnished  to  100  designated  persons,  and 
no  others,  makes  the  place  where  such  li- 
quors are  supplied  none  the  less  a  tippling 
house.  It  is  still  a  place  where  men  con- 
gregate for  the  purpose  of  drinking  intoxi- 
cants. There  is  no  limitation  placed  upon 
the  membership  of  the  club  over  which  the 
plaintiff  in  error  exercised  a  general  superin- 
tendence. It  is  100  now,  and  next  year  may 
be  500.  It  is  not  unfair  to  assume  that 
some,  at  least,  of  its  membership,  are  accus- 
tomed to  congregate  at  the  club  rooms  on  the 
Sabbath  day  for  the  sole  purpose  of  pro- 
curing intoxicating  drinks.  To  hold  that 
%uch  a  place  was  not  a  tippling  house  would 
be  doing  violence  to  the  statute,  and  would 
defeat,  in  a  large  measure,  the  very  object 
for  which  it  was  enacted ;  that  is,  to  prevent 
persons  congregating  and  imbibing  intoxi- 
cants on  the  Sabbath  day.  It  was  claimed 
by  counsel  for  plaintiff  in  error  in  his  brief 
that  the  Grabemax  Social  Club  of  Augusta 
^vas  "a  respectable  place,  to  which  the  pub- 
lic has  not  access,  in  which  members  of  a 
club  owning  the  resort  meet  for  social  ends, 
and  merely  drink  as  an  incident  of  being 
there."  This  may  be  true ;  it  is  nevertheless 
a  tippling  house,  within  the  meaning  of  the 
statute,  and  must  be  closed  on  the  Sabbath 
day. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Simmons, 
Ch.  J.,  absent,  and  Lumpkin,  P.  J.,  absent 
on  account  of  sickness. 
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*\iniere,  tliroiiflrli  tlie  nearllflrence  of  tlie 
conductor  of  a  rall^ray  company,  a 
panaenarer  on  it*  cars  liaa  been  car- 
ried beyond  tbe  point  of  ber  destina- 
tion, such  conductor,  in  the  absence  of  ex- 
press authority  so  to  do,  cannot  constitute  the 
proprietor  of  an  hotel,  who  is  entirely  uncon- 
nected with  the  company,  its  agent  for  the 
purpose  of  providing  safe  and  comfortable 
lodgings  for  the  passenger  until  she  can  re- 
turn on  the  company's  train  to  her  destina- 
tion. It  follows,  therefore,  that  the  company 
is  not  liable  for  any  injuries  or  damage  such 
passenger  may  have  sustained  while  at  the 
hotel,  in  consequence  of  any  negligence  on  the 
part  of  its  proprietor. 

(December  14,  1898.) 

ERROR  to  the  Superior  Court  for  Macon 
County  to  review  a  judgment  in  favor  of 
plHintiff  in  an  action  brought  to  recover 
damages  tor  injuries  received  at  a  hotel 
where  she  was  compelled  to  go  because  of  de- 
fendant's negligence  in  carrying  her  past 
her  station  while  a  passenger  on  defendant's 
train.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  D.  Kiddoo,  for  plaintiff 
in  error: 

The  damages  from  the  injury  received  in 
the  hotel  are  too  remote  from  the  contract 
of  carriage  to  be  the  basis  of  recovery 
against  the  plaintiff  in  error. 

6  Rapalje  &  Mack's  Digest  of  Railway 
Lew,  §  43,  p.  793 ;  Ohio  <&  if.  It.  Co.  v.  En- 
grer,  4  Ind.  ^App.  261;  Kistner  v.  Indianap- 
olis, 100  Ind.  210. 

Damages  traceable  to  the  act  of  negligence, 
but  not  to  its  legal  or  natural  consequence, 
are  too  remote  and  contingent. 

Civil  Code,  f  3911;  Montgomery  d  W.  P. 
R.  Co.  V.  Boring,  51  Ga.  582;  Perry  v.  Cen- 
tral R.  Co.  66  Ga.  746;  Georgia  R.  Co.  v. 
Hayden,  71  Ga,  518,  61  Am.  Rep.  274;  Hard- 
ivick  V.  Georgia  R.  d  Bkg.  Co.  85  Ga.  507; 
Jammison  v.  Chesapeake  &  0.  R.  Co.  92  Va. 
327;  McClary  v.  Siouw  City  d  P.  R.  Co.  3 
Neb.  44,  19  Am.  Rep.  631 ;  teocas  d  P.  R.  Co. 
V.  BecktDorth,  11  Tex.  Civ.  App.  153;  Sick- 
les V.  Missouri,  K.  d  T.  R.  Co.  13  Tex.  Civ. 
App.  434;  Lewis  v.  Flint  d  P.  M.  R.  Co.  64 
Mich.  55,  52  Am.  Rep.  790;  Eollenheck  v. 
Johnson,  79  Hun,  499;  6  Rapalje  &  Mack's 
Digest  of  Railway  Law,  SI  43,  46,  48,  49,  pp. 
793,  794,  796,  797;  Stone  v.  Boston  d  A.  R. 
Co.  171  Mass.  536,  41  L.  R.  A.  794;  Chicago, 
St.  P.  M.  d  0.  R.  Co.  V.  Elliott,  12  U.  S.  App. 
381,  65  Fed.  Rep.  949,  5  C.  C.  A.  347,  20  L. 
R.  A.  582 ;  Scale  v.  Gulf,  C.  d  S.  F.  R.  Co, 
65  Tex.  274,  57  Am.  Rep.  602;  Gilliland  Y. 

*Headnote  by  Simmons,  Ch.  J. 

NOTB. — As  to  authority  of  an  agent  or  repre- 
sentative  of  a  railroad  company  to  employ  medi- 
cal services  for  a  passenger  or  other  third  per- 
son, see  Hanscom  v.  Minneapolis  Street  R.  Co. 
(Minn.)  20  L.  R.  A.  695,  and  note. 
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Chicago  d  A.  R.  Co.  19  Mo.  App.  411;  Whit€ 
V.  Conly,  14  Lea,  51,  52  Am.  Rep.  157,  notes; 
Hoag  V.  Lake  Shore  d  M.  S.  R.  Co.  85  Pa. 
293,  27  Am.  Rep.  653 ;  Toledo,  W.  d  W.  R. 
Co.  V.  Muthersbaugh,  71  111.  672. 

It  is  not  possible  that  human  foresight 
could  have  foreseen  or  provided  against  the 
explosion  of  the  lamp,  or  that  the  conductor 
could  have  foreseen  that  the  hotel  proprie- 
tor would  have  furnished  a  defective  lamp, 
and  therefore  it  is  impossible  to  make  the 
omission  of  the  defendant  in  court  below  to 
foresee  and  guard  against  such  facta  the 
basis  of  a  recovery. 

Longvieid  v.  Holliday,  6  Exch.  761;  Chir 
cago,  St.  P.  M.  d  0.  R.  Co.  v.  Elliott,  12  U. 
S.  App.  381,  55  Fed.  Rep.  949,  5  C.  C.  A. 
347,  20  L.  R.  A.  582;  West  Mahanoy  Ttcp.  v. 
Watson,  112  Pa.  574,  56  Am.  Rep.  336. 

Messrs.  M.  Felton  Hatoher  and  Gnerry 
&  Hall  for  defendant  in  error. 

Simmonfl,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

In  the  view  \vc  take  of  this  case,  it  is  un- 
necessary to  deal  wit] I  the  many  spe- 
cial grounds  of  the  motion  for  a  new 
trial.  The  record  discloses  that  Mrs. 
Price  was  a  passenger  on  a  train  of 
the  defendant  company,  and  that  her  dej%- 
tination  was  Winchester,  Georgia.  Through 
the  negligence  of  the  conductor,  she  was 
not  put  off  at  Winchester,  but  was  car- 
ried on  to  Montezuma.  Upon  her  arrival  at 
the  latter  place.,  the  conductor  advised  her 
to  go  to  the  hotel  and  spend  the  night,  he 
agreeing  to  carry  her  back  to  Winchester  in 
tiic  moniJiig  when  his  train  made  the  return 
trip.  He  accompanied  her  to  an  hotel,  where 
a  room  was  assigned  her,  the  conductor 
agreeing  with  the  proprietor  to  pay  her  ex- 
penses. Slie  was  taken  to  her  room  by  the 
proprietor  or  his  servants,  and  furnished 
with  a  kerosene  lamp,  which  she  left  burn- 
ing after  she  had  retired  to  bed.  Some  time 
during  the  night,  the  lamp,  she  claims,  ex* 
ploded,  and  s^  fire  to  a  mosquito  net  which 
covered  the  bed,  and,  in  her  efforts  to  extin- 
guish the  flames,  her  hands  were  badly 
burned.  She  sued  the  railway  company  for 
damages,  and,  under  the  charge  of  the  court, 
the  jury  returned  a  verdict  in  her  favor  for 
$400.  A  motion  for  n  new  trial  was  made, 
and  was  overruled  by  the  trial  judge.  To 
this  the  company  excepted. 

The  contention  of  the  plaintiff  in  the  court 
below  was  that  when  the  conductor  carried 
her  to  tlie  hotel  in  ^lontezuma,  and  asked 
her  to  remain  there  until  his  return  the  next 
morning,  he  thereby  made  the  proprietor  of 
the  hotel  the  agent  of  the  railway  company, 
and  that,  if  the  plaintiff  was  injured  by  the 
negligence  of  the  proprietor  or  his  servants 
in  furnishing  her  a  defective  lamp,  the  rail- 
way company  was  liable,  the  contract  of  car- 
riage not  having  been  fully  executed,  and  the 
plaintiff  being  still  a  passenger.  The  trial 
judge,  in  his  charge,  took  this  view  of  the 
law,  and  in  substance  so  instructed  the  jury. 
We.  however,  think  this  was  error.  A  con- 
ductor on  a  passenger  train  of  a  railway  com- 
pany is  the  agent  of  the  company, 
and  the  company  is  bound  by  all   of  his 
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act.^  within  the  ^cope  of  his  employment.  His 
business  is  to  superintend  the  running  of  the 
train,  look  after  the  comfort  and  safety  of 
the  passengers,  nnd  do  such  other  work,  in 
and  about  the  running  of  the  train,  as  is  im- 
posed upon  him  by  the  rules  of  the  company 
or  by  law.  Being  only  an  agent,  he  had  no 
authority  without  express  power  conferred 
by  the  company,  to  appoint  a  subagent.  He 
could  not  delegate  to  another,  an  agent  of  his 
own  appointment,  the  powers  conferred  up- 
on him.  Civil  Code,  §  2999.  It  was  not 
wiihin  the  scope  of  his  business  to  consti- 
tute the  proprietor  of  an  hotel  the  agent  of 
the  company  for  the  purpose  of  taking  care 
of  the  plaintiff  during  the  night.  We  are 
aware  that  several  of  the  courts  have  held 
that,  where  a  passenger  is  injured  by  the 
negligence  of  a  railway  company,  such  com- 
pany is  liable  for  the  compensation  of  a  sur- 
geon employed  by  the  conductor  or  station 
agent  for  attendance  upon  the  injured  pas- 
senger. These  rulings  are  put  upon  the 
ground  of  humanity  and  public  policy  in 
ea«es  of  such  emergency,  but  so  far  as  we 
can  ascertain,  no  court  has  ever  held  that 
the  company  would  be  liable  to  the  injured 
passenger  for  the  negligence  or  malpractice 
of  a  surgeon  so  employed. 

It  is  argued  that,  whether  or  not  the  pro- 
prietor of  the  hotel  was  the  agent  of  the  com- 
pany, the  contract  of  carriage  was  not  com- 
pleted, and  it  was  the  duty  of  the  company, 
by  its  agents,  safely  to  care  for  the  passenger 
until  they  had  delivered  her  at  her  destina- 
tion. Admitting,  for  the  sake  of  the  argu- 
ment, that  this  is  true,  we  still  think  that 
the  company  would  not  be  liable  for  the  con- 


sequences of  the  landlord's  negligence.  The 
negligence  of  the  company  consisted  in  pass- 
ing the  station  where  the  passenger  desired 
to  alight,  without  giving  her  an  opportunity 
to  get  off.  Taking  her  version  of  the  manner 
in  which  she  was  injured,  the  injury  was  oc- 
casioned by  the  negligence  of  the  proprietor 
of  the  hotel  or  his  servants  in  giving  her  a 
defective  lamp.  The  negligence  of  the  com- 
pany in  passing  her  station  was  therefore  not 
the  natural  aiid  proximate  cause  of  her  in- 
jury. There  was  the  interposition  of  a  sep- 
arate, independent  agency, — the  negligence 
ot  the  proprietor  of  the  hotel,  over  whom,  as 
we  have  shown,  the  railway  company  neither 
had  nor  exercised  any  control.  Civil  Code, 
§f  3912,  3913;  Perry  v.  Central  R.  Co.  66 
Ga.  746;  Macon  v.  Dykea  (Ga.)  31  S.  E.  443} 
SoKth  Side  Pais.  R.  Co,  v.  Trich,  117  Pa. 
390;  Wood  v.  Pennsylvania  R.  Co.  177  Pa. 
306,  35  L.  R.  A.  199;  Lewis  v.  Flint  &  P.  M. 
R.  Co.  54  Mich.  55,  52  Am.  Rep.  790;  Hoag 
V.  Lake  Shore  d  M.  8.  R.  Co.  85  Pa.  293,  27 
Am.  Rep.  653;  Sira  v.  Wabash  R.  Co.  115 
Mo.  127 ;  Gulf,  0.  d  S.  F.  R.  Co.  v.  Shields, 
9  Tex.  Civ.  App.  652 ;  Smith  v.  Bolles,  132 
U.  S.  125,  33  L.  ed.  279. 

The  injuries  to  the  plaintiff  were  not  the 
natural  and  proximate  consequences  of 
carrying  her  b«yond  her  station,  but  were 
unusual,  &nd  could  not  have  been  foreseen 
or  provided  against  by  the  highest  practi- 
cable care.  The  plaintiff  was  not  entitled 
to  recover  for  such  injuries,  and  the  court 
err  red  in  overruling  the  motion  for  new  trial. 

Judgment  reversed. 

All  the  Justices  concur. 


ILLINOIS  SUPREME  COURT. 


Katheryne  8.  SMITH,  Appt., 

V. 

Edward  0.  SMITH  et  al. 
(174  111.  52.) 


1.  The  proceeds  of  a  decedent's  land 
■old  for  partition  are  not  personalty  sub- 
ject to  be  transmitted  to  the  administrator 
appointed  at  bis  domlcll  in  another  state  and 
there  distributed  to  creditors  whose  claims 
have  not  been  allowed  by  the  courts  in  whose 
Jurisdiction  the  laud  was  situated.  * 

8.  Helm  'wlio  appear  In  the  conrtii  of 
the  state  of  their  ancestor's  late  dom- 
lcll to  contest  the  making  of  a  family  allow- 
ance to  his  widow  are  not  estopped  by  a  Judg- 
ment making  the  allowance  from  contesting 
Its  payment  out  of  land  which  descended  to 
them  In  another  state,  since  the  Judgment  is 
not  against  then  personally. 

S.  A  Jndflrment  by  the  courts  of  the  state 
of  the  late  dontldl  of  a  decedent  mak- 
ing a  family  allowance  to  his  widow  out  of 
his  assets  according  to  the  laws  of  that  state 

Note. — As    to    the    effect    of    Judgments    in 
other  states  against  •xecutors  or  administrators, 
see  note  to  Bralthwalte  t.  Harvey  (Mont.)  27 
L.  R.  A.  101. 
43  L.  R.  A. 


is  not  binding  upon  his  lands  in  another  state 
whose  laws  do  not  recognize  such  an  allow- 
ance. 

4.  The  aid  of  eqnity  to  enforce  a  claim 
against  a  decedent's  estate  cannot  be  sought 
until  the  claim  has  been  established  at  law. 

5.  An  admission  In  an  affreed  state- 
ment of  facts  that  under  the  laws  of  an- 
other state  a  claim  has  been  allowed  by  Its 
courts  against  a  decedent's  estate  does  not  ad* 
mit  that  the  claim  Is  valid  and  enforceable 
under  the  laws  of  the  state  where  it  Is  sought 
to  be  enforced  against  real  property  belonging 
to  the  estate. 

(June  18,  1808.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Appellate  Court,  Third  District, 
affirming  an  order  of  the  Circuit  Court  for 
Macon  (bounty  disallowing  a  claim  against 
the  estate  of  Edward  0.  Smith,  deceased. 
Affirmed. 

Statement  by  Masmder,  J. : 

This  is  an  appeal  from  an  order  of  the 
circuit  court  refusing  to  direct  payment  to 
the  appellant  of  an  amount  allowed  her  for 
"family  allowance"  by  the  superior  court  of 
Santa  Clara  county,  California,  which  order 
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was  entered,  upon  an  agreed  state  of  facts, 
in  a  partition  proceeding  instituted  by  ap- 
pellees, as  heirs  of  one  Edward  O.  Smith, 
against  the  appellant,  widow  of  said  Edward 
0.  Smith  and  others,  upon  the  application  of 
appellant  to  ha^ve  her  claim  for  such  allow- 
ance paid  out  of  the  proceeds  of  the  sale  of 
a  part  of  the  property,  reported  by  the  com- 
missioners as  incapable  of  division  in  said 
proceeding  for  partition  and  assignment  of 
dower.  An  appeal  was  taken  to  the  appel- 
late court  from  the  order  refusing  payment 
of  appellant's  claim.  The  appellate  court 
has  affirmed  the  order  of  the  circuit  court, 
and  the  present  appeal  is  prosecuted  from 
such  judgment  of  affirmance.  63  111.  App.' 
634. 

Edward  0.  Smith  died  intestate  on  March 
8,  1892,  in  Santa  Clara  county,  California, 
where  he  was  tlien  residing.  He  left,  him 
surviving,  his  widow,  Katheryne  S.  Smith, 
and  ten  children,  to  wit,  one  daughter, 
Katheryne  J.  Smith,  his  child  by  appel- 
lant, and  the  appellee  Edward  0. 
Smith,  and  the  other  appellees,  his  chil- 
dren by  a  former  wife.  The  appellant, 
Katheryne  S.  Smith,  was  appointed,  on  April 
1, 1892,  by  said  superior  court  of  Santa  Clara 
county,  California,  administratrix  of  the  es- 
tate of  said  Edward  O.  Smith,  deceased,  in 
California,  the  said  superior  court  having 
probate  jurisdiction  under  the  laws  of  Cali- 
fornia. On  May  16,  1892,  David  S.  Sheila- 
bavger  was  appointed  administrator  of  the 
estate  of  Edward  O.  Smith  in  Illinois  b^  the 
county  court  of  Macon  county,  Illinois. 
Said  Edward  0.  Smith,  at  the  time  of  his 
death,  owned  land  in  Illinois,  to  wit,  1,000 
acres  of  farm  land,  and  a  property  in  the  city 
of  Decatur  known  as  the  "Old  Opera  House." 
The  appellees,  heirs  of  Edward  0.  Smith, 
commenced  in  the  circuit  court  of  said  Ma- 
con county,  Illinois,  the  proceeding  above  re- 
ferred to  for  the  partition  of  said  real  es- 
tate, and  for  the  assignment  of  the  appel- 
lant's dower  therein.  Such  proceedinffs  were 
had  in  said  partition  and  dower  suit,  that 
267.62  acres  were  set  off  to  the  appellant  as 
her  dower,  and  most  of  the  lands  were  di- 
vided among  the  heirs,  but,  the.  commission- 
ers having;  reported  that  the  opera-house 
property  in  De<?atur  could  not  be  divided, 
the  same  was  sold  by  the  master  in  chancery, 
who,  after  paying  appellant  the  amount  al- 
lowed her  for  ho.r  dower  interest  therein,  as 
hereafter  stated,  had  in  his  hands  $13,072.73. 
The  appellant,  as  widow  of  the  deceased  in- 
testate, consented  to  the  sale  of  said  opera- 
house  property,  and  received  out  of  the  pro- 
ceeds of  such  sale,  as  the  value  of  her  dower, 
the  sum  of  $5,481.36.  The  appellant  also 
received  one  third  of  the  rents  of  the  real  es- 
tate from  the  time  of  the  death  of  said  Smith 
to  the  time  of  the  as^signment  of  her  dower. 
A  receiver,  named  George  W.  Bright,  was 
appointed  in  the  proceeding  and  has  in  his 
hands  $320.13  arising  from  the  collection  of 
rents.  Shellabarger,  the  administrator,  has 
in  his  hands  $340.43.  The  total  amount  in 
the  hands  of  the  master,  the  receiver,  and 
the  Illinois  administrator  is  $13,733.29.  The 
costs  of  the  administration  and  receivership 
in  Illinois,  and  the  debts  due  to  the  creditors  , 
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in  Illinois,  have  been  fully  paid.  All  the 
moneys  on  hand  have  proceeded  from  the 
sale  and  rental  of  the  real  estate  owned  by 
the  said  Edward  O.  Smith  in  Macon  county 
Illinois.  Claims  were  presented  and  al- 
lowed against  the  estate  of  Smith  in  the 
state  of  California.  The  assets  in  Califor- 
nia were  not  sufficient  to  pay  the  California 
creditors.  Upon  the  agreed  statement  of 
facts,  hereinafter  set  forth,  the  circuit  court 
of  Macon  county  was  asked  to  apply  the 
moneys  in  the  hands  of  the  master  and  re- 
ceiver, so  far  as  should  be  necessary,  to  the 
payment  of  the  claims  against  the  estate  of 
the  intestate,  as  allowed  by  the  court  in  Cal- 
ifornia. A  number  of  these  claims  have 
been  paid  by  the  master  with  the  consent  of 
the  heirs,  but  the  claim  of  the  appellant  for 
her  "family  allowance,"  as  heretofore  and 
hereinafter  mentioned,  was  objected  to  by 
the  heirs. 

The  agreed  statement  of  facts  set  forth  the 
death  of  Edward  0.  Smith,  the  appoint- 
ment of  his  widow  as  administratrix  in  Cal- 
ifornia, the  appointment  of  Shellabarger  as 
administrator  in  Illinois;  and  further  sets 
forth  that  undo*  the  laws  of  California  there 
was  set  off  to  the  appellant  herein,  as  such 
widow,  as  and  for  her  homestead,  in  fee  sim- 
ple, certain  land  in  California,  valued  at  $8,- 
468.35 ;  that  under  and  by  virtue  of  the  laws 
of  California  there  was  allowed  to  the  said 
Katheryne  S.  Smith  by  the  said  superior 
court  of  Santa  Clara  county  certain  house- 
hold and  kitchen  fui*niture  in  said  home- 
stead, valued  at  $2,992 ;  "that  under  and  by 
virtue  of  the  laws  of  California  said  superior 
court  of  Santa  Clara  county  allowed  the  said 
Katheryne  S.  Smith,  out  of  the  estate  of 
said  deceased,  as  and  for  her  'family  allow- 
ance,' the  following  sum,  to  wit,  from  the 
date  of  the  death  of  said  Edward  O.  Smith, 
on  the  8tli  day  of  March,  1892,  to  the  8th 
day  of  August,  1892,  five  months,  at  $250  per 
month,  $1,250,  and  from  the  8th  day  of  Au- 
gust, 1892,  until  the  further  order  of  said 
court,  at  the  rate  of  $200  per  month;  that 
the  same  l)e  paid  to  her  out  of  the  estate  of 
said  Edward  O.  Smith,  deceased,  in  prefer- 
ence to  all  other  claims  against  said  estate, 
except  funeral  expenses  and  the  ex- 
penses of  administration";  that  said 
court,  on  September  8,  •1893,  ordered 
that  said  allowance  cease,  and  that  the 
amount  thereof  under  the  orders  of  said 
court  is  $3,850.  The  agreed  statement  of 
facts  further  sets  forth  that  a  large  number 
of*  claims  were  allowed  by  the  superior  court 
of  Santa  Clara  county,  California,  a^inst 
the  estate  in  that  state.  A  list  of  said 
claims  is  attached  to  the  agreed  statement  of 
facts.  Copies  of  the  orders  of  said  superior 
court  making  the  above  alloWknce  to  the 
widow,  and  setting  off  the  homestead  to  her. 
are  also  attached  to  said  agreed  statement  of 
facts;  and  it  is  therein  agreed  that  said 
copies  shall  be  taken  as  evidence  that  said 
order  making  said  allowance  was  entered, 
and  that  the  persons  heretofore  mentioned 
are  the  children  and  heirs  of  the  deceased. 
The  agreed  statement  of  facta  also  admits 
the  facts  hereinbefore  stated,  not  specifically 
mentioned  as  being  contained  therein.     It  i> 
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also  agreed  therein  that  the  administratrix, 
Katheryne  S.  Smith,  has  no  funds  in  her 
hands  to  pay  the  said  allowance  of  $3,850 
made  to  her  by  the  California  court,  or  to 
pay  the  expenses  of  the  administration  of. 
safd  estate  in  California.  It  is  therein 
agi-eed  that  the  parties  plaintiff  or  defend- 
ant may  appeal,  or  prosecute  a  writ  of  error, 
from  the  order  of  court  made  upon  such 
agreed  statement  of  facts. 

Mr,  W.  C.  Johns,  for  appellant: 

The  allowance  for  the  support  of  his 
widow  is  a  debt. 

CaL  Stat.  {I§  11464-11467. 

The  funds  in  the  hands  of  various  officers 
of  court  must  be  regarded  as  personalty,  con- 
verted into  such  for  the  purpose  of  paying 
debts. 

3  Pom.  Eq.  Jur.  fi  1159;  Re  Simmons,  55 
Ark.  485:  Foster  v.  Foster,  L.  R.  1  Ch.  Div. 
588;  Cooke  v.  Dealey,  22  Beav.  196;  Oherly 
T.  Lerch,  18  N.  J.  Eq.  346;  Heydock's  Appeal, 
7  N.  H.  496;  Cronise  v.  Hardt,  47  Md.  433; 
Davis  V.  Estey,  8  Pick.  476 ;  2  Woerner,  Law 
of  Administration,  §§  481,  562;  Porter  v. 
Heydock^  6  Vt.  374;  2  Kent,  Com.  p.  433; 
Steed  V.  Preece,  L.  R.  18  Eq.  192;  Robinson's 
Appeal,  62  Pa.  213;  Emerson  v.  Cutler,  14 
Pick.  118. 

The  administration  in  California  is  prin- 
cipal, and  the  administration  of  the  funds  in 
Illinois,  whether  conducted  by  an  adminis- 
trator or  by  a  court  of  equity,  is  ancillary. 

Young  v.  Wittenmyre,  123  111.  307 ;  Heyer 
V.  Alexander,  108  111.  386;  Young  v.  Young, 

2  Misc.  381 ;  United  Slates,  Mackey,  v.  Coxe, 
18  How.  105,  15  L.  ed.  301 ;  3  Redf.  Wills, 
♦26  et  seq.;  Churchill  v.  Boyden,  17  Vt.  319; 

3  Wms.  Exrs.  p.  1664. 

Personalty  is  governed  in  distribution  by 
the  law  of  the  domicil. 

Parsons  v.  Lyman,  20  N.  Y.  112;  Despard 
V.  Churchill,  53  N.  Y.  197;  Young  v.  Witten- 
myre,  123  111.  307;  Stevens  v.  Oaylord,  11 
Mass.  256;  Fay  v.  Haven,  3  Met.  114;  Dawes 
V.  Boylston,  9  Mass.  337,  6  Am.  Dec.  72; 
Jennison  v.  Hapgood,  10  Pick.  79;  Wheelock 
V.  Pierce,  6  Cusb.  288:  Richards  v.  Dutch,  8 
Mass.  514;  Heydock's  Appeal,  7  N.  H. 
490. 

After  domestic  creditors  are  paid,  property 
should  be  remitted  to  the  place  of  principal 
administration. 

Young  v.  Wiitenmyre,  123  111.  307;  iSf^e- 
vens  v.Oaylordjll  Mass.  25&;  TJyuted  States, 
Mackey,  v.  Coxe,  18  How.  106,  15  L.  ed.  301 ; 
3  Redf.  Wills,  "26  et  seq.;  Churchill  v.  Boy- 
den,  17  Vt.  319;  Fay  v.  Haven,  3  Met.  109; 
Wheelock  v.  Pierce,  6  Cush.  288 ;  Richards  v. 
Dvtch,  8  Mass.  514;  3  Wms.  Exrs.  p.  1664; 
Walker  v.  Welkcr,  55  111.  App.  123;  McDon- 
ald v.  McDonald,  96  Ky.  209;  Mayo  v. 
Equitable  Life  Assur,  Soc.  71  Miss.  590; 
Cross  V.  United  States  Trust  Co.  131  N.  Y. 
330,  15  L.  R.  A.  606;  Despard  v.  Churchill, 
53  N.  Y.  197. 

A  question  determined  by  the  courts  of  a 
sister  state,  so  far  as  to  become  res  judicata 
between  the  parties,  cannot  be  reopened  by 
the  same  parties  in  another  state. 

]}awes  v.  Head,  3  Pick.  128;  1  Woerner, 
Law  of  Administration,  §§  158,  167  et  seq. 
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Messrs.  Crea,  Ewins,  &  Walker  also 
for  appellant. 

Messrs.  Biuut  &  Park  and  Onten  ft 
Roby,  for  appellees: 

The  attempt  to  have  the  same  paid  out  of 
the  proceeds  of  the  sale  of  lands  in  Illinois 
in  this  case  is  an  attempt  to  distribute  the 
real  estate  in  Illinois  according  to  the  laws 
of  the  state  of  California,  which  cannot  be 
done. 

An  award  is  only  allowed  to  one  who  is  a 
resident  of  this  state. 

1  Starr  &  C.  Stat.  p.  223;  Yeile  v.  Koch, 
27  111.  129. 

Even  an  award  made  to  a  widow  in  this 
state  may  be  conteste<l. 

Marshall  v.  Rose,  86  111.  374. 

Ihe  funds  arise  from  the  real  estate  in  the 
state  of  Illinois  of  which  E.  O.  Smith  died 
seised.  Svich  real  estate  descended  to  the 
heirs  eo  instanti  of  the  death  of  their  father. 
Any  change  from  real  estate  has  been  made 
since  by  vhem  througli  the  aid  of  the  court, 
and  as  of  their  own  property  and  not  the 
property  of  the  estate. 

Chapin,  Petitioner,  148  Mass.  591,  2  L.  R. 
A.  768;  Simonds  v.  Simonds,  112  Mass.  157; 
3  Pom.  Eq.  Jur.  §  1107;  H award  v.  Peavey, 
12H  111.  430;  Holland  v.  Cruft,  3  Gray,  162; 
Emerson  v.  Cutler,  14  Pick.  118;  3  Washb. 
Real  Prop.  6;  Smith  v.  MvConnell,  17  111. 
135,  63  An^.  Dec.  340;  Horner,  Probate  Law, 
S  172,  p.  200;  Story,  Confi.  L.  §§  428,  430, 
431,  435,  483,  651,  555;  1  Redf.  Wills,  4th 
ed.  p.  398. 

Real  estate  is  governed  by  the  lex  rei  sites. 

1  Story,  Eq.  §  686;  McGarvey  v.  Dar- 
nail,  134  HI.  370,  10  L.  R.  A.  861 ;  Judy  v. 
Kelley^  11  111.  211.  50  Am.  Dec.  455;  Rosen- 
thal v.  Renick,  44  111.  202 ;  Stacy  v.  Thrash- 
er, 6  How.  44,  12  L.  ed.  337 ;  Hill  v.  Tucker, 
13  How.  466,  14  L.  ed.  226;  McLean  v.  Meek, 
18  How.  16,  15  L.  ed,  277;  Freeman,  Judgm. 
§§  163,  572;  McDonald  v.  McDonald,  96  Ky. 
209. 

The  allowance  made  by  the  superior  court 
of  Santa  Clara  county,  California,  to  appel- 
lant as  widow  of  E.  O.  Smith  is  only  ef- 
fective as  to  property  in  that  jurisdiction. 

McOarvey  .v.  Damall,  134  111.  367,  10  L. 
R.  A.  801;  Story,  Confl.  L.  §  522;  Freeman, 
Judgm.  §§  163,  572;  Jones  &  Cunningham, 
Probate  Practice,  §  5,  p.  206;  Stacy  v. 
Thiasher,  6  How.  44,  12  L.  ed.  337;  Judy  v. 
Kelley,  11  111.  211,  50  Am.  Dec.  455;  Rosen- 
thal V.  Renick,  44  111.  202;  McLean  v.  Meek, 
18  How.  10,  15  L.  ed.  277. 

It  can  have  no  binding  effect  upon  our 
courts. 

Judy  V.  Kelley,  11  111.  211,  50  Am.  Dec. 
455;  McOarvey  V.  Dai-nall,  134  111.  367,  10 
L.  R.  A.  861. 

No  proof  of  the  cloim  was  made,  and  the 
admission  relied  upon  was  only  that  the 
claim  had  been  allowed  in  another  state, 
which  admission  could  have  no  greater  effect 
than  proof  of  such  allowance  in  such  foreign 
jurisaiction,  hence  could  not  be  held  to  es- 
tablish even  a  prima  facie  case  for  claim- 
ant. 

Smith  V.  Goodrich,  167  111.  46.  Jones  ft 
Cunningham,  Probate  Practice,  f  5,  p.  206. 

The  fact  that  appellees  were  parties  to  the 
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suit  in  the  foreign  jurisdiction  does  not 
estop  them. 

Aspdeth  V.  Tfxxon,  4  How.  467,  11  L.  ed. 
1050;  De  Brimont  v.  Penninuin,  10  Blatchf. 
436. 

Even  if  the  claim  of  appellant  be  war- 
ranted under  our  law.  it  wcu)  necessary  for 
her  to  first  establish  it  against  the  adminis- 
trator in  a  county  court  of  this  state  before 
the  heirs  (appellees)  could  be  called  upon 
to  pay  it  out  of  their  real  estate. 

Winsloto  V.  Leland,  128  111.  304;  Cowdrey 
V.  Hitchcock,  103  111.  262;  Harria  v.  Doug- 
las, 64  111.  466 ;  Blanchard  v.  Willianisony  70 
111.  647;  Freeland  v.  Dazey,  25  111.  294;  2 
Freeman,  Judgm.  4th  ed.  §  564 ;  Williama  v. 
0ibb8,  17  How.  239,  J5  L.  ed.  135. 

An  allowance  to  the  w^idow  is  only  for  the 
benefit  of  the  widow  of  a  resident. 

Cotcdrey  v.  Hitchccck,  103  111.  272. 

This  claim  is  not  a  debt  of  E.  O.  Smith,  and 
was  not  in  existence  at  the  time  of  his  death. 

Fitzgerald  v.  Qlancy,  49  111.  465 ;  Walker 
V.  Diehl,  79  111,  473;  Lynch  v.  Rickey ,  13 
111.  App.  139. 


%  J.,  delivered  the  opinion  of 
the  court : 

The  superior  court  of  Santa  Clara  county, 
California,  allowed  appellant,  under  the  law 
of  that  state,  $3,850  'as  and  for  a  family  al- 
lowance out  of  the  estate  of  her  deceased 
hubband,  Edward  O.  Smith."  The  appellant 
seeks  to  have  her  said  claim  of  $3,850  paid 
out  of  the  proceeds  of  a  sale  of  land  in  Illi- 
nois, made  in  a  partition  proceeding  between 
the  heirs  and  widow  of  the  deceased.  It  is 
conceded  that  the  claim  whose  payment  the 
appellant  here  seeks  to  enforce  has  not  been 
allowed  in  the  county  court  of  Macon  coun- 
ty, or  in  any  other  court  in  Illinois.  The 
only  question  in  this  case  is  whether  or  not 
the  circuit  court  erred  in  refusing  to  allow 
the  appellant's  claim  of  $3,850  for  a  "family 
allowance"  to  be  paid  out  of  the  funds  real- 
ized from  the  sale  and  rental  of  the  Illinois 
land.  This  question  would  appear  to  have 
been  settled  bv  two  recent  decisions  of  this 
court.  One  oi  said  decisions  is  the  case  of 
McGarvey  v.  Damall,  134  111.  367,  10  L.  R. 
A.  861.  In  the  latter  case  we  held  that  a 
judgment  against  an  administrator  in  one 
state  is  not  competent  testimony  to  show  a 
right  of  action  against  either  a  domiciliary 
or  ancillary  administrator  in  another  state, 
or  to  affect  the  assets  in  such  other  state. 
The  second  decision  is  the  case  of  Smith  v. 
Goodrich,  167  111.  46,  which  holds  the  same 
doctrine  as  thab  announced  in  McOarvey  v. 
Damall,  ^upra.  It  is  not  necessary  here  to 
repeat  the  reasoning  by  which  the  conclu- 
sions announced  in  the  cases  thus  referred  to 
are  supported. 

It  is,  however,  claimed  by  the  appellant 
that  the  administration  in  California  is  the 
principal  administration,  and  the  adminis- 
tration in  Illinois  is  merely  ancillary;  that 
personal  property  is  governed  in  its  distribu- 
tion by  the  law  of  the  domicil ;  and  that,  aft- 
er domestic  qreditors  are  paid,  the  property 
should  be  remitted  to  the  place  of  the  prin- 
cipal administration.  Here,  the  domicil  of 
the  deceased,  Edward  O.  Smith,  was  in  Santa 
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Clara  county,  California.  His  widow  was  ap- 
pointed administratrix  in  the  state  of  his 
domicil,  and  is  the  principal  administratrix. 
It  is  therefore  claimed  that  so  much  of  thi 
moneys  or  funds  now  in  the  hands  of  the 
master  and  receiver  in  the  partition  suit 
should  be  paid  over  to  the  appellant^  repre- 
senting the  principal  administration,  as  may 
be  necessary  to  pay  the  claims  allowed 
against  the  estate  in  California,  including 
the  appellant's  claim  for  a  "family  allow- 
ance. In  Young  v.  Wittenmyre^  123  111. 
303,  we  held  that  the  administration  granted 
in  thetstate  of  a  decedent's  domicil  at  the 
time  of  his  death  is  the  principal  administra- 
tion, and  that  grunted  in  another  state  is  but 
ancillary  to  the  other;  and  that  when  the 
principal  administration  of  an  estate  is  had 
m  this  state,  and  the  ancillary  administra- 
tion in  another  state,  it  is  the  duty  of  the 
administrator  in  such  other  state  to  col- 
lect all  debts  due  the  estate  there,  and 
convert  all  assets  within  that  jurisdiction 
into  money,  pay  all  debts  established  against 
the  estate  there,  and  after  all  such  debts  are 
satisfied,  to  pay  the  balance  to  the  principal 
administrator  in  this  state,  so  that  it  may 
be  disposed  of  and  distributed  under  the  au- 
thority of  the  county  court  of  this  state. 
But  the  doctrine  thu»  announced  has  refer- 
ence to  personalty  or  money,  and  to  the  pro- 
ceeds of  the  sale  of  personalty.  In  order  to 
make  this  doctrine  applicable  to  the  facts  of 
the  present  case,  it  is  insisted  by  the  appel- 
lant that  when  the  sale  of  the  land  was  made 
in  the  partition  proceeding,  the  proceeds  of 
such  sale  in  the  hands  of  the  master  were 
thereby  converted  into  and  became  per- 
sonalty, and  cea.sed  to  be  real  estate.  Upon 
the  theory  that  these  funds  are  personalty, 
it  is  claimed  that  they  should  be  paid  over 
to  the  administratrix  appointed  in  Califor- 
nia, to  be  applied  upon  the  claims  allowed 
there.  We  cannot  sigree  with  the  conten- 
tion that  The  proceeds^  of  the  sale  of  the  land 
made  in  the  partition  proceeding  were  by 
such  sale  converted  into  personalty,  so  that 
they  can  be  ordered  to  be  distribute  among 
foreign  creditors  of  the  estate,  whose  claims 
have  not  been  allowed  in  Illinois.  The  real 
estate  sold  is  located  in  Illinois.  Nothing 
is  better  settled  than  that  the  law  of  the 
place  where  real  and  immovable  property  is 
situated  exclusively  governs  in  respect  to  the 
rights  of  the  parties,  and  the  modes  of  trans- 
fer and  distribution.  When  the  property  is 
real  estate,  the  lex  rei  sitw  controls.  Story, 
Confl.  L.  IS  424:  Wunderle  v.  Wunderle,  144 
111.  40,  19  L.  U.  A.  84;  McCartney  v.  Osbum, 
118  III.  403;  2  Freeman,  Judgm.  |§  564,  572. 
Under  the  laws  of  Illinois  the  administrator 
has  no  interest  in  the  land.  Noe  v.  M out  ray, 
170  III.  169.  The  claims  against  the  estate 
must  be  proved  up  in  the  county  or  probate 
court,  and,  if  there  is  a  deficiency  of  per- 
sonal assets,  then  the  administrator  may  ap- 
ply for  a  sale  of  the  realty  to  pay  such 
claims.  The  allowance  of  a  claim  in  the 
probate  or  county  court  is,  as  against  the 
heirs,  prima  facie  evidence  of  its  validity. 

Counsel  refer  to  some  oases  in  other 
states  than  Illinois  where,  upon  a  sale  by  an 
administrator  to  pay  debts  allowed  in  the 
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Btate  where  ancillary  administration  is  tak- 
en out,  a  surplus  remaining  from  the  pro- 
ceeds of  such  sale  after  the  payment  of  all 
of  such  debts  will  be  remitted  to  the  admin- 
istrator in  the  state  of  the  principal  admin- 
istration to  be  applied  upon  unpaid  claims 
there.  Such  a  case  is  that  of  Re  Oahle,  79 
Iowa,  178,  9  L.  R.  A.  218.  Whether  or  not 
the  surplus  arising  under  such  a  state  of 
facts  would  so  far  be  regarded  as  personalty 
as  that  the  ancillary  administrator  should 
be  authorized  to  pay  it  to  the  principal  ad- 
ministrator is  a  (question  which  we  are  not 
called  upon  to  decide  in  this  case.  Here  the 
fund  on  hand  is  not  the  proceeds  of  a  sale 
made  by  the  administrator  to  pay  debts,  but 
it  is  the  proceeds  of  a  sale  made  by  the  mas- 
tei  in  chancery  of  the  court  for  the  purpose 
of  distribution  among  the  heirs,  and  not 
among  the  creditors.  It  follows  that  the 
proceeds  of  sale  now  under  consideration  are 
affected  with  the  character  of  real  estate. 

The  doctrine  of  equitable  conversion  is  ap- 
plicable, as  a  general  thing,  when  land  is  di- 
rected by  a  will  or  other  instrument  to  be 
converted  into  money  for  a  particular  pur- 
pose, such  as  the  payment  of  debts.  Where 
lar.d  is  sold  by  the  order  of  court  for  any 
pippose,  the  character  of  the  property  is 
changed  only  so  far  es  may  be  necessary  to 
accomplish  the  particular  purpose.  The 
conversion  of  real  into  persons^  property,  or 
personal  Into  real  property,  unaer  a  power 
ma  will,  takes  place  only  for  the  purposes 
for  which  it  is  autliorized.  Where  these 
purposes  fail,  or  do  not  take  effect  in  fact  or 
m  law,  the  property  is  considered  as  remain- 
ing in  its  former  condition.  Where  an  ex- 
ecutor sells  real  estate  of  his  testator  to  pay 
his  debts  under  u  power  contained  in  a  will, 
the  conversion  of  the  realty  into  persojialty 
is  completed  to  all  intents  and  purposes  only 
to  the  extent  to  which  the  purchase  money 
is  required  for  the  particular  objects  for 
which  the  sale  takes  place;  and  the  excess, 
though  in  the  form  of  money,  remains  im- 
pressed ^vith  the  character  of  real  estate  for 
the  purpose  of  determining  who  is  entitled 
to  receive  it.  3  Pom.  ^.  Jur.  f  1167; 
Croniae  v.  Hardt,  47  Md.  433 ;  6  Am.  &  Eng. 
Enc.  Law,  p.  671.  Section  31  of  the  Illinois 
partition  act  provides  that  "the  proceeds  of 
the  sale  shall  be  divided  according  to  the  in- 
terests of  the  parties,  as  directed  by  the 
court."  Section  5  of  the  act  provides  that 
the  petition  shall  describe  the  premises 
sought  to  be  divided,  and  shall  set  forth  the 
interests  of  all  the  parties  interested  there- 
in, and  shall  pray  for  the  division  and  parti- 
tion of  the  premises  according  to  the  respec- 
tive rights  of  the  parties  interested  therein. 
Section  5  further  provides  that,  if  a  division 
cannot  be  made,  etc.,  a  sale  shall  be  made, 
and  the  proceeds  divided  according  to  the 
respective  rights  of  the  parties.  Hence,  under 
our  statute,  in  case  of  a  sale  in  a  partition 
proceeding,  the  proceeds  are  to  be  divided 
among  the  parties  interested  in  the  land  ac- 
cording to  their  respective  interests.  When 
the  partition  is  among  the  heirs  of  a  deceased 
ancestor,  the  purpose  of  the  sale  is  the  dis- 
tribution of  the  proceeds  among  the  owners 
of  the  undivided  interests  in  the  land.  Such 
4S  L.  R.  A. 


proceeds,  therefore,  remain  impressed  with 
the  character  of  real  estate  for  the  purpose 
01  distribution.  It  may  be  that  in  a  case 
where  the  creditor  of  one  of  such  heirs  is 
seeking  to  reach  the  money  derived  from 
such  sale  it  would  be  regarded  as  personalty, 
but,  so  far  as  the  ancestor  is  concerned  from 
whom  the  heirs  inherited  the  land,  the  pro- 
ceeds of  such  sale  cannot  be  regarded  as  the 
personal  estate  of  such  ancestor,  and  there- 
fore cannot  be  paid  to  his  administra- 
tor. Indeed,  the  purpose  of  the  sale  is  the 
distribution  of  the  proceeds  among  the  heirs, 
and  not  the  payment  thereof  to  the  adminis- 
trator for  distribution  among  the  creditors. 
Hence  we  do  not  think  that  under  the  facts 
of  this  case  the  proceeds  of  the  sale  in  this 
proceeding  can  be  regarded  as  having  been 
converted  by  the  sale  from  land  into  money, 
so  as  to  require  the  payment  of  the  same  to 
the  administratrix  in  California.  If  the  ap- 
pellant had  presented  her  claim  to  the  coun- 
ty court  of  Macon  county,  Illinois,  and  had 
it  allowed  there,  and  then  applied  for  a  sale 
of  the  land  of  these  appellees  for  the  pur- 
pose of  having  it  paid,  a  different  <}uestion 
would  be  presented.  But  such  question  does 
not  here  arise. 

It  is  said,  however,  that  the  heirs  of  the 
deceased,  Edward  O.  Smith,  who  are  the  ap- 
pellees here,  appeared  in  the  court  in  Cali- 
fornia, and  opposed  appellant's  claim  there 
made  for  a  "family  allowance."  From  this 
fact  it  is  argued  that  the  matter  is  res  judi- 
cata as  to  them,  and  that  they  are  estopped 
from  contesting  the  claim  here.  It  is  true 
that  the  appellees  did  appear  in  the  Califor- 
nia court,  and  there  oppose  the  claim  for  a 
"family  allowance."  but  they  are  not  on 
'  that  account  estopped  from  contesting  the 
claim  here.  No  judgment  was  entered 
agHinst  them  in  the  California  court.  The 
judgment  there  was  only  against  the  estate 
of  the  deceased  within  the  jurisdiction  of  the 
California  court  rendering  the  judgment. 
By  allowing  the  claim,  the  California  court 
settled  the  question  that  under  the  laws  of 
that  state  appellant  was  entitled  to  the 
"family  allowance."  But  here  the  question 
is  whether  such  allowance  shall  be  paid  out 
of  property  in  Illinois.  The  matter  to  be 
determined  here  is  a  new  matter,  not  here- 
tofore passed  upon.  The  question  before 
the  circuit  court  of  Macon  county  was 
whether  the  appellant,  under  the  laws  of  Ill- 
inois, is  entitled  to  such  allowance.  The 
statutes  of  Illinois  do  not  provide  for  such 
a  "family  allowance"  as  is  permitted  by  the 
statutes  of  California.  Such  a  claim  against 
the  estate  of  a  decedent  is  unknown  m  the 
courts  of  Illinois.  Moreover,  the  claim  for 
this  allowance  was  not  an  existing  claim  at 
the  death  of  the  intestate.  It  was  made  to 
his  widow,  under  the  laws  of  California,  af- 
ter his  decease.  A  state  has  the  right  to 
provide  for  the  allowance  of  such  a  claim 
for  the  benefit  of  one  of  its  own  citizens,  and 
can  enforce  it  out  of  the  property  within  its 
own  jurisdiction ;  but  it  is  not  one  which  can 
be  enforced  in  another  state  as  to  the  prop- 
erty there.  Such  a  provision  is  local  in  its 
nature  and  operation.  It  has  no  extraterri- 
torial significance,  but  must  be  executed  up- 
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on  persons  and  property  within  the  juris- 
diction of  the  state  where  the  law  permit- 
ting it  is  in  force.  Aapden  v.  Nixon,  4  How. 
467,  11  L.  ed.  1059;  De  Brimont  v.  Penni- 
man,  10  Blatchf.  436.  What  we  said  in  Mc- 
Garvey  v.  Darnall,  134  111.  367,  10  L.  R.  A. 
861,  upon  this  subject,  is  precisely  applica- 
ble here.  In  that  case  the  proceeding  was 
for  the  partition  of  land  in  this  state,  and 
one  of  the  defendants  by  cross  bill  set  up  the 
allowance  of  a  claim  in  his  favor  against  the 
estate  of  the  deceased  ancestor  in  the  state 
of  Iowa,  the  residence  of  the  decedent  at  his 
detith,  and  asked  to  haye  such  judgment  paid 
out  of  the  proceeds  of  the  sale  of  the  land  in 
case  of  a  sale,  but  made  no  proof  of  the  just- 
ness of  the  claim,  other  than  the  production 
of  the  judgment  of  allowance  in  Iowa.  We 
there  held  that  the  cross  bill  was  properly 
dismissed  for  want  of  proof  of  the  claim,  and 
that  the  judgment  of  the  Iowa  court  was  not 
evidence  against  the  heirs  of  the  estate,  say- 
ing, in  the  course  of  the  decision  (134  111. 
372,  10  L.  R.  A.  861:  "Moreover,  that  in  re- 
gard to  which  the  Iowa  courts  had  jurisdic- 
tion to  adjudicate  was  the  property  in  that 
state,  and  that  only ;  and  when  they  assumed 
to  adjudicate  that  the  demand  of  appellant 
was  a  just  charge  upon  the  estate  of  the  de- 
ceased, such  adjudication  had  reference  sole- 
ly to  the  property  in  that  state,  and  was 
efircacious  in  respect  to  that  property  only." 
It  is  also  to  be  noted  that  the  appellant 
did  not  pursue  the  remedy  which  she  had  at 
law.  Even  if  her  claim  were  warranted  un- 
der our  statute,  it  was  necessary  for  her  to 
first  establish  it  against  the  administrator 
in  a  county  court  of  this  state,  before  the 
heirs  could  be  called  upon  to  pay  it  out  of 
their  real  estate.  She  cannot  come  into  a 
court  of  chancery  in  the  first  instance,  as 
her  claim  has  not  been  reduced  to  judgment. 
The  law  is  well  settled  in  this  state  that  a 
court  of  equity  will  not  ordinarily  assume 
jurisdiction  of  claims  against  an  estate  until 
the  claimant  shall  have  exhibited  his  claim 
and  had  it  allowed  in  the  county  court,  and 
then,  if  any  special  reasons  that  may  be 
deemed  siiflicient  can  be  assigned  why  that 
court  cannot  afford  the  requisite  relief, 
equity  will  assist  him,  but  not  otherwise. 
Harris  v.  Douglas,  64  111.  466.    As  was  said 


in  Smith  v.  Goodrich,  167  111.  46:  "This 
proceeding  seeks  to  reach  the  proceeds  of 
re»il  estate.  It  is,  in  fact,  a  proceeding 
against  the  land  itself,  without  a  judgment 
at  law,  and  is  a  resort  to  chancery  on  a  sim- 
ple contract  indebtedness.  This  cannot  be 
done  where  the  law  provides  a  remedy."  It 
is,  however,  claimed  by  the  appellant  that 
tne  appellees  have  admitted  the  correctness 
of  her  claim  by  the  terms  of  the  agreed  state- 
ment of  facts  in  this  record,  and  that  they 
are  estopped  by  such  admission  from  ques- 
tioning the  claim.  The  admission,  as  con- 
tained in  the  agreed  statement  of  facts,  is 
"that  under  and  by  virtue  of  the  laws  of 
California  said  superior  court  of  Santa  Clara 
county  allowed  the  said  Katheryne  S.  Smith 
out  of  the  estate  of  the  said  deceased,  as  and 
for  a  family  allowance,  the  following  sum," 
etc.  This  is  not  an  admission  that  the 
claim  is  right  or  just,  or  that  undefr  the  laws 
of  Illinois  such  an  allowance  can  properly 
be  made.  The  admission  is  only  that  under 
the  law  of  California,  in  a  case  in  that  state 
wlicre  the  appellees  appeared  and  defended, 
it  was  adjudicated  that  appellant  was  en- 
titled to  the  allowunce.  The  admission  is  of 
no  greater  force  than  would  be  given  to  the 
presentation  of  a  properly  authenticated 
copy  of  che  proceedings  of  the  California 
court  allowing  jthe  claim.  It  can  have  no 
greater  effect.  But  the  presentation  of  such 
an  authenticated  copy  under  the  decisions  of 
this  court  would  not  have  made  even  a  prima 
facie  case  for  the  appellant.  McGarvey  v. 
Dat-nall,  134  111.  367,  10  L.  R.  A.  861. 

Appellees  are  entitled  to  insist  that  under 
the  laws  of  the  state  there  is  no  authority 
for  the  collection  of  this  "family  allowance" 
out  of  the  real  estate  of  the  decedent  in  Illi- 
nois, which  descended  to  them  as  heirs.  To 
hold  otherwise  would  be  to  allow  the  law  of 
California,  however  different  from  our  own, 
to  govern  the  distribution  of  real  estate 
here.  This  is  contrary  to  the  well-settled 
rules  of  law  upon  this  subject. 

The  judgment  of  the  Appellate  Court,  and 
the  order  of  the  Circuit  Court  disallowing 
appella/nt*8  claim,  are  affirmed, 

Bogss,  J.,  took  no  part  in  the  decision  of 
this  case. 


IJSDIANA  SUPREME  COURT. 


STATE  of  Indiana,  ex  rel.  Joseph  R.  HAR- 
RISON, Appt., 


V. 


Benjamin  F.  MENAUGH  et  ah 


( 


Ind. 


) 


1.  A  statnte  cbanffinfr  tlie  time  for  an 
electton  of  tcwnslilp  trustees,  whereby 
It  is  to  come  more  than  four  years  after  the 
previous  election,  does  not  violate  Const,  art. 
15,  8  2,  which  inhibits  the  creation  of  an  of- 


NoTio. — ^As  to  the  effect  of  the  constitutional 
provision  for  the  holding  over  of  officers,  see 
also  People,  Richardson,  v.  Henderson  (Wyo.) 
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fice  the  tenure  of  which  shall  be  longer  than 
four  years,  where  the  statute  does  not  In  any 
manner  profess  or  attempt  to  extend  the  ten- 
ure of  the  trustees  then  In  office ;  but,  if  their 
term  Is  extended,  it  will  be  by  operation  of 
Const,  art.  15,  §  8,  which  provides  that  of- 
ficers may  hold  over  until  their  successors 
have  been  elected  and  qualified. 
On  rehearing. 
2.  Bitter  and  Intense  feeling  aflratnst 
tcwnsliii*  trustees,  in  the  communities 
where  they  reside,  cannot  be  considered  by  the 


22  L.  R.  A.  751 ;  Lafferty  v.  Huffman  (Ky.)  32 
L.  R.  A.  203 :  and  Baker  City  v.  Murphy  (Or.) 
35  L.  R.  A.  88. 


1898. 


State,  ex  rel,  Harrison,  y.  Mbnaugh. 
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courts  in  determining  the  Talldity  of  an  act 
extending  the  time  for  the  election  of  their 
SQCcessora. 
8.     A  suitor  has  no  staiidlnfr  in  court 

to  compel  the  holding  of  an  election  under  an 
earlier  law  because  the  later  one  is  unconsti- 
.  tutional  ^here  the  earlier  one  Is  subject  to 
the  same  objection  although  his  pleadings  do 
not  show  that  fact. 

{Hackney t  Ch,  J.,  and  Howard,  J.,  dissent  from 

proposition  L) 

(July  1,  1898.) 

APPEAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  Whitley  County 
in  favor  of  defendants  in  a  mandamus  pro- 
ceeding to  compel  the  taking  of  the  necessary 
steps  to  hold  an  election  on  the  first  Tues- 
day after  the  first  Monday  in  November, 
1898.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meaers.  Tliomas  R.  Marshall,  William 
F.  MoNi^eny,  and  Pliilemon  H.  Clms- 
ston,  for  appellant: 

The  ofiice  of  township  trustee  was  one 
which,  by  the  Constitution  of  1852,  the  legis- 
lature had  a  right  to  create. 

Under  9  2,  art.  15,  of  the  Constitution  the 
legislature  has  no  power  to  extend  the  term 
of  an  officer  beyond  the  period  of  four  years, 
as  it  would  have  no  power  to  abridge  the 
term  of  an  officer  specifically  declared  by 
the  Constitution. 

State,  Gibson,  y.  Friedley,  135  Ind.  119, 
21  L.  R.  A.  634. 

Although  the  office  of  township  trustee  is 
not  a  constitutional  office  but  is  created  by 
the  legislature,  the  term  is  limited  by  that 
ccnstitutional  restriction  which  forbids  the 
creation  by  the  legislature  of  any  office  the 
tenure  of  which  shall  be  more  than  four 
years. 

The  people  have  never  confided  in  the  leg- 
islature the  power  either  directly  or  indirect- 
ly to  choose,  appoint,  or  elect  township  trus- 
tees, nor  is  that  ri^ht  reserved  to  the  legis- 
lature in  the  Constitution. 

State,  Wilson,  v.  Wells,  144  Ind.  231. 

If  by  this  act  the  legislature  attempted  to 
app>oint  township  trustees,  such  attempt  by 
the  legislature,  directly  or  indirectly,  to  ex- 
ercise the  power  of  appointment  to  a  purely 
municipal  office  is  an  interference  with  the 
right  of  local  self-government. 

15  Am.  ft  Eng.  £nc.  Law,  p.  094;  Eiktns- 
ville  V.  State,  Blend,  118  Ind.  426,  4  L.  R.  A. 
93;  State,  Jameson,  t.  Denny,  118  Ind.  382, 
4  L.  R.  A.  79;  Hovey  v.  State,  Carson,  119 
Ind.  395. 

An  act  of  the  legislature  which  changes 
the  time  of  holding  election  from  1898  to 
1900  and  makes  no  provision  for  the  short 
term  is  an  appointment  by  the  legislature. 

People,  Fowler,  v.  Bull,  46  N.  Y.  67,  7  Am. 
Rep.  302. 

This  act  is  in  direct  violation  of  express 
prohibitions  of  the  Constitution,  and  is 
therefore  unconstitutional  and  void. 

Cooley,  Const.  Lim.  6th  ed.  p.  208;  Page 
T.  Allen,  58  Pa.  338,  98  Am.  Dec.  272 ;  Evans- 
ville  V.  State,  Blend,  118  Ind.  426,  4  L.  R.  A. 
93. 

43   Ltm  R.  A« 


The  right  to  choose  officers  is  primarily 
and  inherently  in  the  people.  Primarily  it 
is  neither  an  executive  nor  a  legislative  func- 
tion. 

Silence  on  the  subject  takes  no  part  of  the 
power  from  the  people  and  vests  none  in 
their  representatives. 

Slate,  Jameson,  v.  Denny,  118  Ind.  382, 4  L. 
R.  A.  79;  Evansville  v.  State,  Blend,  118 
Ind.  426,  4  L.  R.  A.  93 ;  State,  Holt,  v.  Denny, 
118  Ind.  449,  4  L.  R.  A.  65. 

In  view  of  the  interests  involved  the  court 
will  disregard  the  suggestion  of  this  being 
a  struggle  for  party  supremacy  and  look  to 
the  real  merits  of  the  controversy. 

Feeler  v.  Brayton,  145  Ind.  71,  32  L.  R.  A. 
678. 

The  board  of  election  commissioners  are 
purely  ministerial  officers,  and  if  they  refuse 
to  perform  ministerial  duties  upon  applica- 
tion to  the  proper  court  writ  of  mandamus 
will  issue  to  compel  them. 

State,  Plaquemines  Parish  Supers,  of  Eleo 
tion,  y.  lAvaudais,  48  La.  Ann.  827 ;  MoPher- 
son  V.  Blacker,  92  Mich.  377,  16  L.  R.  A. 
476,  Affirmed  in  146  U.  S.  3,  36  L.  ed.  870; 
State,  Morris,  v.  Wrightson,  56  N.  J.  L.  126, 

22  L.  R.  A.  548;  People,  Hodges,  v.  McQaffey, 

23  Colo.  156. 

On  rehearing. 

In  view  of  the  bitter  and  intense  feeling 
in  many  communities  of  Indiana  at  the  con- 
tinuance in  office  of  a  number  of  township 
trustees  who  are  looked  upon  with  suspi- 
cion by  the  people,  and  the  lormation^f  that 
latest  and  most  consummate  fiower  of  the 
trust  system,  the  township  trustees'  organi- 
zation which  meets  in  the  state  house  to 
devise  ways  and  means  by  which  to  hold  of- 
fice, we  have  felt  it  a  solemn  duty,  to  file  a 
T}etition  for  rehearing  in  this  cause,  and 
briefly,  in  everyday  language,  to  argue  it. 
We  do  this  in  the  hope  that  maturer  con- 
sideration has  changed  the  opinion  of  the 
majority  of  this  court,  and  m  the  belief 
that  a  few  suggestions  will  lead  the  minor- 
ity to  modify  its  final  conclusion. 

The  liberties  of  the  Anglo-Saxon  race  are 
not  suddenly  wrenched  from  it.  It  is  only 
by  subtle  and  small  but  persistent  encroach- 
ments upon  them  that  they  are  lost.  A 
judge  of  the  Supreme  Court  of  the  United 
States  changes  his  mind  over  night,  and  de- 
prives the  people  of  a  part  of  the  power  of 
taxation. 

The  majority  of  this  court,  in  this  case, 
declares  in  substance  that  the  general  assem- 
bly of  this  state  has  had  the  sovereign  power 
delegated  to  it  by  the  people  of  abolishing 
and  postponing  elections  for  township  trus- 
tees. It  is  but  a  little  matter,  yet  the 
fathers  never  dreamed  of  it,  and  it  is  an  en- 
croachment upon  the  inalienable  and  guaran- 
teed rights  01  the  people. 

So  apparent  is  the  unconstitutionality  of 
the  act  of  1897,  postponing  the  election  of 
township  trustees  to  1900,  that  if  it  is  to  be 
upheld  it  can  only  be  done  by  a  naked  state- 
ment that  it  is  one  of  the  solemn  acts  of  the 
legislature,  and  must  therefore  stand. 

Appellant  has  an  interest  and  attacks  the 
law  of  1897  only.    The  minority  of  this  court 
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says  that  the  contention  is  well  founded. 
The  appellant  does  not  attack  the  act  of 
1893,  nor  do  the  township  trustees,  unless 
inferentially  in  argument. 

Had  the  township  trustees  attacked  the 
act  of  1893,  they  would  have  come  clearly 
within  the  exception  in  that  permitting  them 
to  attack  that  act  would  give  them  an  un- 
conscionable advantage  by  retaining  benefits 
derived  from  that  act. 

StatCy  Colleit,  v.  Qorhy,  122  Ind.  17;  6  Am. 
&  Eng.  Enc.  Law,  p.  1090;  CJooley,  Const. 
Lim.  6th  ed.  p.  196;  Buck  v.  Eureka,  109  Cal. 
604,  30  L.  R.  A.  409 ;  Com,  v.  Wright,  79  Ky. 
22,  42  Am.  Rep.  203;  Smith  v.  McCarthy, 
56  Pa.  359;  Wagner  v.  Garrett,  118  Ind.  114. 

Messrs.  A.  A.  Adams,  Hogate  A  Clark, 
C.  M.  MoCale,  W.  W.  Spenoer,  E.  P. 
Ferris,  and  B.  E.  Gates  for  appellees. 

Jordan,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  by  the  relator 
to  obtain  a  writ  of  mandate  against  appel- 
lees to  compel  them  to  take  the  necessary 
steps  in  order  that  an  election  might  be  held 
in  Columbia  township,  Whitley  county,  In- 
diana, on  the  first  Tuesday  after  the  first 
Monday  in  November,  1898,  for  the  purpose 
of  electing  a  trustee  for  that  township. 
Each  of  the  appellees  filed  a  separate  de- 
murrer to  the  complaint,  which  the  court 
sustained;  and,  the  relator  refusing  to 
amend,  judgement  was  rendered  against  him 
for  c(Ats.  Sustaining  these  several  demur- 
rers, constitutes  the  errors  assigned  in  this 
couvt. 

The  only  questions  raised  and  discussed 
by  the  parties  to  this  appeal  relate 
to  the  constitutional  validity  of  an  act  of  the 
legislature  approved  February  25,  1897 
(Laws  1897,  p.  64).  The  title  of  this  stat- 
ute, and  the  first  section  thereof,  are  as  fol- 
lows : 

**An  Act  Providing  for  Changing  the  Time 
of  Electing  Certain  Township  Officers,  Fix- 
ing the  Time  when  They  Shall  Qualify  and 
Assume  the  Duties  of  Their  Respective  Of- 
fices, Providing  for  Separate  Ballots  and 
Ballot  Boxes,  and  Repealing  All  Laws  and 
Parts  of  Laws  in  Conflict  Therewith. 
"Sec.  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Indiana:     That  the 
time  for  holding  the  election  of  township 
trustees  and  assessors  shall  be  changed  from 
the  general  election  on  the  first  Tuesday  aft- 
er the  first  Monday  in  November,  1898,  to  the 
general  election  on  the  first  Tuesday  after 
the  first  Monday  in  November,  1900,  and  at 
the  general  election  on  the  first  Tuesday  aft- 
er the  first  Monday  in  November  of  every 
fourth  year  thereafter.     Said  township  trus- 
tees and  assessors  shall  qualify  as  now  pro- 
vided by  law,  and  enter  upon  the  discharge 
of  the  duties  of  their  respective  offices  at  the 
expiration  of  ten  days  after  such  election." 
section  2  provides  that  the  time  of  hold- 
ing the  election  of  justices  of  the  peace,  con- 
stables, and  other  officers  of  the  township 
shall  remain  as  now  fixed  by  law. 

Section  3  declares  that  "the  election  of  said 
township  officers  shall  be  conducted  under 
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the  provisions  of  the  law  governing  Miid  gen- 
eral elections." 

The  fourth  section  relates  to  the  ballots 
and  ballot  boxes  to  be  used  at  the  election  of 
township  officers. 

The  fifth  section  repeals  all  laws  in  con- 
flict with  the  act. 

It  is  insisted  by  counsel  for  appellant  that, 
a?  this  act  is  invalid  by  reason  of  its  being 
repugnant  to  the  Constitution,  therefore 
the  law  of  1893  (Laws  1893,  p.  192;  Burns's 
Rev.  Stat.  1894.  §  6290),  whereby  the  time 
of  holding  the  election  for  township  officers 
was  changed  from  April  to  the  first  Tuesday 
after  the  first  Monday  in  November,  1894, 
and  every  fourth  year  thereafter,  is  still  in 
lorce,  and  consequently  the  election  of  town- 
ship trustees  must  be  held  at  the  November 
election  in  1898.  It  will  be  observed  that 
the  act  of  1897,  supra,  applies  only  to  town- 
ship trustees  and  assessors,  and  changes  the 
time  of  the  election  of  these  officials  from  the 
general  election  in  November,  1898,  as  pro- 
vided for  by  the  act  of  1893,  to  the  general 
election  in  November,  1900,  and  every  fourth 
jear  thereafter,  and  further  provides  that 
these  officers  shall  qualify  and  enter  upon 
the  discharge  of  the  duties  of  their  respec- 
tive offices  at  the  expiration  of  ten  <uiya 
after  such  election.  The  time  of  electing 
justices  of  the  lyesice,  constables,  and  such 
other  township  officers  as  may  be  pro- 
vided for  by  law  is  left  unchanged,  and  re- 
mains as  fixed  by  the  act  of  1893,  supra. 
If  the  act  of  1897  is  a  valid  exercise  of  legis- 
lative power,  no  election  of  township  trustees 
and  assessors  can  be  held  by  reason  thereof 
until  the  general  election  in  November,  1900, 
unless  the  legislature  at  its  next  session  pro- 
vides for  one  to  be  held  at  an  earlier  time. 

Appellant's  learned  counsel  challenge  the 
constitutional  validity  of  the  law  in  contro- 
versy upon  the  ground  that  it  extends  the 
term  of  trustees  elected  in  1894  beyond  the 
period  of  four  years, — the  time  allotted  by 
the  Constitution  for  the  tenure  of  an  office 
created  by  the  legislature;  or,  in  other 
words,  they  virtually  contend  that,  as  §  2  of 
article  15  of  the  Constitution  inhabits  the 
general  assembly  from  creating  any  office  the 
tenure  of  which  shall  be  longer  than  four  years, 
by  this  inhibition  the  legislature  has  no  pow^ 
to  extend  the  term  of  a  township  trustee  be- 
yond the  period  of  four  years,  which  it  is 
contended  the  act  of  1897,  as  a  necessary  re- 
sult, does,  in  respect  to  trustees  elected  at 
the  November  election  in  1894,  and  therefore 
it  is  in  violation  of  this  provision  of  the  Con- 
stitution. Counsel  assert  that,  as,  under  the 
provisions  of  the  act  in  question,  the  election 
of  trustees  being  postponed  until  November 
1900,  the  result  will  be  that  the  present  in- 
cumbents will  hold  for  two  years  beyond  the 
constitutional  limit.  They  say;  "Of  course, 
this  act  does  not  expressly  appoint  the  pres- 
ent incumbents,  but  it  does  produce  that  re- 
sult; and  we  contend  that,  in  the  considera- 
tion of  the  act,  we  must  look  to  the  results, 
and,  where  the  results  would  be  absolutely 
repugnant  to  the  Constitution,  a  law  cannot 
be  upheld."  It  is  conceded  that  under  ar- 
tide  2,  §  14,  of  the  Constitution,  the  right  to 
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provide  for  or  fix  the  time  for  holding  town- 
ship elections  is  reserved  for  the  legislature; 
but  the  contention  seems  to  be  that  this  pro- 
vision of  the  Constitution  contemplates  that 
elections  for  township  officers  must  at  least 
be  held  once  in  every  period  of  four  years, 
and  therefore  the  legislature  has  no  power 
to  enact  a  law  like  the  one  in  dispute,  which 
operates  in  changing  or  postponing  the  time 
tor  electing  trustees  beyond  the  quadrennial 
period. 

Before  reviewing  the  cardinal  question  in- 
volved, we  may  say  that,  if  the  objections 
urged  by  appellant  against  the  validity  of 
the  act  of  1897  can  be  sustained,  then  the 
effect  of  such  holding  would  certainly  result 
in  striking  down  the  act  of  1803,  under 
which  the  relator  seeks  to  compel  appellees 
to  hold  an  election  in  November,  1898.  Un- 
questionably, it  can  be  said  of  the  latter  act 
that  it  is  impressed  with  the  same  infirmi- 
ties which  are  alleged  to  exist  against  the 
statute  of  1897.  It  expressly  changed  or 
postponed  the  time  of  electing  trustees  and 
other  township  officers  from  the  first  Monday 
in  April,  1894,  as  provided  by  the  amenda- 
tory act  of  1889  (Laws  1889,  p.  425),  to  the 
time  of  holding  the  general  election  in  No- 
vember, 1894,  and  every  fourth  year  there- 
after, and  thereby,  if  the  argument  of  coun- 
sel for  appellant  is  sound,  extended  the  hold- 
ing of  the  trustees  elected  in  April,  1890, 
three  months  in  excess  pf  four  years.  It  will 
be  seen  that  trustees  elected  at  the  April 
election,  1890,  by  reason  of  the  provision  of 
the  act  approved  March  9,  1889  (Laws  1889, 
p.  344),  entered  upon  the  discharge  of  their 
duties  on  the  first  Monday  in  August  of  that 
year,  and  the  time  of  electing  their  success- 
ors was  fixed  by  the  act  of  1893  on  the  first 
Tuesday  after  the  first  Monday  in  Novem- 
ber, in  1894.  Thus,  if  the  reasoning  of  ap- 
pellant can  be  accepted  as  correct,  it  operated 
to  extend  their  term  three  months,  at  least, 
over  or  beyond  the  constitutional  limit  of 
four  years;  and,  in  accordance  with  the  in- 
sistence of  counsel,  for  this  reason  the  act 
of  1893  must  be  condemned  for  violating  the 
Constitution  in  like  manner  as  does  the  act 
of  1897,  and,  without  further  legislation, 
the  law  of  1889  would  control,  and  the  time 
for  holding  an  election  under  the  latter 
would  not  again  occur  until  April,  1902.  But 
this  would  not  be  the  only  result  which  would 
follow  a  decision  of  this  court  adverse  to 
the  validity  of  the  act  of  1897.  The  act  of 
1893  being  unconstitutional  and  void  under 
appellant's  contention,  consequently  there 
was  no  legal  authority  for  electing  township 
trustees  and  assessors  at  the  November  elec- 
tion in  1894,  and  therefore  the  present  in- 
cumbents would  not  be  legally  entitled  to 
hold  their  offices,  and  could  be  ousted  there- 
from, and  those  whom  they  succeeded  might 
be,  if  they  desired,  reinstated  into  the  offices 
which  they,  as  it  might  be  said,  without  au- 
thority of  law,  surrendered;  and  no  doubt 
numerous  suits  would  be  instituted  on  the 
part  of  trustees  and  assessors  elected  in  1890 
against  present  incumbents,  to  obtain  pos- 
session of  the  respective  offices,  together  with 
the  past  emoluments  thereof.  Passing  these 
features  of  the  case,  however,  as  of  no  pres- 
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ent  consequence,  in  view  of  our  ultimate  con- 
clusion, they  being  mentioned  merely  to  show 
the  deplorable  results  which  would  follow 
an  adverse  decision  on  the  validity  of  the 
act  in  question  in  the  event  our  views  on  the 
law  constrained  us  to  so  decide,  we  proceed 
to  consider  and  determine  the  real  question 
in  controversy  between  the  parties. 

It  becomes  necessary  for  us  to  refer  to  and 
examine  certain  provisions  of  the  Constitu- 
tion which  the  parties  to  this  appeal  insist 
have  a  material  bearing  upon  the  decision 
of  the  questions  presented.  It  must  be  re- 
membered that,  under  §  1  of  article  4  of  the 
state  Constitution,  all  legislative  authority 
is  lodged  in  the  general  assembly:  a^nd,  as 
regards  this  authority,  that  body  is  consid- 
ered supreme  and  sovereign,  subject  to  no 
restricnons  except  those  which  the  state's 
Constitution  expressly  or  impliedly  imposes, 
and  the  restraints  of  the  Federal  Constitu- 
tion and  the  laws  and  treaties  passed  and 
made  pursuant  thereto.  Aside  from  these 
inhibitions  or  restrictions,  the  legislature 
may  be  said  to  be  unfettered  in  the  exercise 
of  the  power  with  which  it  has  been  invest- 
ed. This  doctrine  has  been  repeatedly  af- 
firmed in  many  of  the  decisions  of  this  court. 
See  Beauchamp  v.  State,  6  Blackf.  299; 
Beebe  v.  State,  8  Ind.  501,  63  Am.  Dec.  391 ; 
Lafayette,  M.  d  B.  R,  Co.  v.  Oeiger,  34  Ind. 
185;  Mount  v.  State,  Riohey,  90  Ind.  29,  46 
Am.  Rep.  192;  Robinson  v.  Schenck,  102  Ind. 
307;  Hovey  v.  State,  Carson,  119  Ind.  395; 
Hancock  v.  Yaden,  121  Ind.  366,  6  L.  R.  A. 
576;  State,  Smith,  v.  McClelland,  138  Ind. 
395 ;  Townsend  v.  State,  147  Ind.  624,  37  L. 
R.  A.  294. 

The  sole  contention  of  appellant,  as  pre- 
viously stated,  is  that  the  statute  in  ques- 
tion is  antagonistic  to  the  fundamental  law 
of  the  state.  As  against  this  attack  upon 
an  act  of  the  legislative  department,  this 
court  must  indulge  all  reasonable  presump- 
tion in  favor  of  its  vvtlidity;  and,  guided  by 
q  well-settled  rule,  we  cannot  consistently 
declare  the  statute  in  controversy  invalid  un- 
less*  it  is  clearly,  palpably,  and  plainly  shown 
to  be  violative  ol  the  Constitution,  so  as  to 
remove  all  reasonable  doubts  that  may  exist 
in  the  mind  of  the  court  in  respect  to  its 
alleged  invalidity.  State,  Smith,  v.  McClel- 
land, 138  Ind.  395;  State  v.  Oerhardt,  145 
Ind.  439,  33  L.  R.  A.  313;  Townsend  v.  State, 
147  Ind.  624,  37  L.  R.  A.  294.  Being  there- 
fore required  to  give  the  benefit  of  all  rea- 
sonable doubts  in  favor  of  the  validity  of 
the  act  of  the  lawmaking  power,  it  is  conse- 
quently incumbent  upon  him  who  assails  its 
validity  to  affirmatively  and  clearly  estab- 
lish his  charge  to  the  exclusion  of  all  such 
doubts.  Especially  must  this  rule  prevail  in 
view  of  the  fact  that  the  legislature  is  in- 
vested with  plenary  power  for  all  purposes 
of  civil  government.  Therefore  an  inhibi- 
tion to  exercise  a  particular  power  is  an  ex- 
ception and  the  burden  must  rest  upon  the 
party  who  questions  the  validity  of  a  stat- 
ute to  show  that  it  is  forbidden.  Jamieson 
v.  Indiana  Nat.  Gas  d  Oil  Co.  128  Ind.  555, 
12  L.  R.  A.  652,  3  Inters.  Com.  Rep.  613,  and 
cases  cited;  State,  Smith,  v.  McClelland,  138 
Ind.  395;  Cooley,  Const.  Lim.  p.  105. 
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It  was  well  said  by  Chief  Justice  Black, 
in  Sharpless  v.  Philadelphia,  21  Pa.  147,  59 
Am.  Dec.  759,  an  page  161  of  the  opinion,  as 
follows:  "The  Constitution  has  Jiven  us  a 
list  of  the  things  which  the  legislature  may 
rot  do.  If  we  extend  that  list,  we  alter  the 
instrument,  we  become  ourselves  the  aggress- 
ors, and  violate  both  the  letter  and  the 
spirit  of  the  organic  law  as  grossly  as  the 
legislature  possibly  could.  If  we  can  add  to 
the  reserved  rights  of  the  people,  we  can 
take  them  away;  if  we  can  mend,  we  can 
mar ;  if  we  can  remove  the  landmarks  which 
we  find  established,  we  can  obliterate  them; 
il  we  can  change  the  Constitution  in  any 
particular,  there  is  nothing  but  our  own  will 
to  prevent  us  from,  demolishing  if  entirely." 
It  may  be  true,  perhai>s,  as  counsel  for  ap- 
pellant would  seem  to  insist,  that  tne  great 
power  conferred  upon  the  legislature  may  be, 
and  sometimes  is,  abused,  but  the  remedy  for 
this  evil  lies  in  an  appeal  to  the  people,  who, 
in  their  sovereign  capacity,  can  correct  it, 
and  not  by  appeal  to  the  judiciary.  There 
is  no  reason  for  assuming  that  the  mere 
abuse  by  the  legislature  of  its  power  was  in- 
tended to  be  corrected  by  the  courts.  Broton 
V.  Buzan,  24  Ind.  194;  State,  Terre  Haute, 
V.  Kolsem,  130  Ind.  434,  14  L.  R.  A.  666.  If 
the  latter  should  assume  to  protect  the  peo- 
ple against  the  abuse  of  power  upon  the  part 
of  their  own  servants  or  representatives,  it 
would  be  the  equivalent  of  attempting  to 
protect  the  people  against  their  own  abuse. 
We  have  repeatedly  affirmed  that  the  ques- 
tion whether  an  act  of  the  general  assembly 
is  politic,  expedient,  or  necessary  is  one  of 
legislative  discretion,  which  is  not  subject  to 
judicial  review;  and  we  have  not  the  lib- 
erty to  declare  a  statute  void  because  it  is 
not  in  harmony  with  our  opinions  in  respect 
to  policy,  expediency,  or  justice.  If  the 
people  are  aggrieved  by  the  action  of  their 
representatives  in  the  general  assembly,  the 
way  to  redress  the  wrong  is  open  to  them  at 
the*  next  biennial  election.  The  question  in 
this  case  with  which  we  have  to  deal  is  not 
whether  the  power  to  change  or  repeal  a 
statute  relative  to  the  time  of  the  holdinc 
of  township  elections  has  been  conferred 
upon  the  legislature,  but  whether  such  power 
has  been  restricted  or  withheld  by  the  organ- 
ic law  of  the  state.  Section  14  of  article  2 
cf  the  Constitution  provides  that  "all  gen- 
eral elections  shall  be  held  on  the  first  Tues- 
day after  the  first  Monday  in  November; 
but  township  elections  may  be  held  at  such 
time  as  may  be  provided  by  law,"  etc.  Sec- 
tion 3  of  article  6  provides  that  "such  other 
county  and  township  officers  as  may  be  nec- 
essary shall  be  elected  or  appointed  in  such 
manner  as  may  be  prescribed  by  law."  (Our 
italics.)  Section  2  of  article  15  reads  as 
follows:  "When  the  duration  of  any  office 
i«»  not  provided  for  by  this  Constitution,  it 
may  be  declared  by  law.  .  .  .  But  the 
general  assembly  shall  not  create  any  office 
the  tenure  of  which  shall  be  longer  than 
four  years."  The  express  restriction  im- 
posed by  this  last  section  is  that  the  general 
assembly  shall  not  create  any  office  the  pre- 
scribed term  of  which  is  longer  than  four 
years.  Section  3  of  the  same  article  pro- 
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vides  that  "whenever  it  is  provided  in  this 
Constitution,  or  in  any  law  which  may  be 
hereafter  passed,  that  any  officer,  other  than 
a  member  of  the  general  assembly,  shall  hold 
his  office  for  any  given  term,  the  same  shall 
bo  construed  to  mean  that  such  officer  shall 
hold  his  office  for  such  term  and  until  hi« 
successor  shall  have  been  elected  and  quali- 
fied." Tested  by  any  or  all  of  these  provi- 
sions, and  it  is  evident,  we  think,  that  no 
express  or  implied  antagonism  can  be  held 
to  exist  between  any  of  them  and  the  stat- 
ute in  dispute.  We  are  of  the  opinion  that 
the  Constitution  will  be  searched  in  vain  to 
discover  any  restriction  against  the  enact- 
ment of  a  statute  of  the  character  or  purport 
of  the  one  here  involved.  That  the  creation 
of  the  office  of  township  trustee,  under  our 
Constitution,  is  a  matter  which  is  left 
wholly  with  the  legislature,  is  undisputed. 
It  may  or  may  not,  in  the  exercise  of  its 
discretion,  create  such  an  <^ce;  but,  if  it 
chooses  to  do  so,  the  tenure  pres^jribed  can- 
not be  in  excess  of  four  years.  Within  thi< 
limit,  the  legislature,  in  its  discretion,  may 
enlarge,  abridge,  or  otherwise  change  the 
term  of  the  office,  or  abolish  it  entirely,  and 
repeal  all  laws  pertaining  thereto.  State ^ 
Kwing,  v.  Bell,  116  Ind.  1;  State,  Reese,  v. 
Bogard,  128  Ind.  480. 

The  electors  of  this  state  have  no  unalter- 
able right  to  elect  township  trustees  at  the 
polls,  for,  as  we  have  seen,  the  legislature, 
under  the  Constitution,  has  the  power  to 
provide  that  they  may  be  chosen  by  election 
or  appointment.  The  Constitution  in  no  un- 
certain terms  declares  that  "totcnship  elec- 
tions may  he  held  at  such  time  as  may  be 
prescribed  by  law"  (Our  italics.)  The 
power  to  fix  the  time  at  which  the  people 
may  elect  township  officers  is  by  this  pro- 
vision of  the  Constitution  left  entirely  with 
the  legislative  department.  This  power  is  a 
continuing  one,  and  surely  it  cannot  be  said 
to  be  exhausted  by  being  once  exercised. 
The  legislature  may  from  time  to  time  direct 
when  the  election  shall  take  place.  That  the 
general  assembly  may,  unless  restricted  by 
the  Constitution,  amend,  change,  or  repeal 
the  acta  of  its  predecessors,  is  a  right  which 
cannot  be  successfully  questioned.  Its  power 
to  make  a  reasonable  cnange  in  the  time  of 
holding  township  elections  from  that  fixed 
by  a  previous  law  is  certainly  a  legitimate 
exercise  of  the  power  with  which  it  is  invest- 
ed. Wall  V.  State,  23  Ind.  150;  State,  Clark, 
V.  Ilatcorth,  122  Ind.  462,  7  L.  R.  A.  240; 
Bloomer  v.  Stolley,  5  McLean,  158;  Jordan 
V.  Bailey,  37  Minn.  174.  In  State,  Clark,  v. 
Uaworth,  122  Ind.  462,  7  L.  R.  A.  240,  it  i"* 
said:  "To  deny  the  power  to  change  is  to 
pffirm  that  progress  is  impossible,  and  that 
we  must  move  forever  *in  the  dim  footstep* 
of  antiquity.'  But  the  legislative  power 
moves  in  a  constant  stream,  and  is  not  ex- 
hausted by  its  exercise  in  any  number  of  in- 
stances, however  great."  In  fact,  the  power 
of  the  legislature  to  fix  or  change  the  time 
of  electing  township  trustees  has  always  been 
recognized,  and  not,  to  our  knowledge,  until 
now  has  it  ever  been  called  in  question.  For- 
merly such  elections  were  held  in  April,  then 
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changed  to  October,  then  back  again  to  April, 
and  siibseauently,  by  the  act  of  1803,  to  No- 
vember. The  power  of  risht  of  the  legisla- 
ture to  change  the  time  of  electing  trustees 
or  other  township  officers  from  the  time  fixed 
by  a  former  law  being  recognized,  as  it  must 
be,  as  a  continuing  and  existing  risht  or 
power,  the  mere  fact  that  the  legislature, 
m  the  exercise  thereof,  may  deprive  the  elec- 
tors for  a  reasonable  time  of  electing  success- 
ors to  present  incumbents,  will  not  alone 
operate  to  render  the  act  providing  for  the 
change  unconstitutional,  and  thereby  inval- 
id. 

Counsel  for  appellant  seem  especially  to 
base  their  contention  on  §  2  of  article  15  of 
the  Constitution,  which,  as  we  have  seen, 
I'lohibits  the  legislature  from  creating  any 
office  the  tenure  of  which  shall  be  longer 
than  four  years,  and  their  insistence  is  that 
this  restriction  will  prevenl  the  act  in  ques- 
tion from  being  upheld.  It  is  manifest,  we 
think,  that  this  contention  is  wholly  unten- 
able. An  examination  of  the  act  will  read- 
ily disclose  that  it  does  not  profess  to  create 
the  office  of  township  trustee,  nor  to  extend 
the  term  thereof  beyond  the  constitutional 
limit.  It  proceeds  upon  the  theory  that  the 
ofOce  has  been  previously  created,  and  it 
merely  declares  as  the  legislative  will  that 
the  time  of  holding  an  election  for  township 
trustees,  etc.,  shall  be  changed  from  the  gen- 
eral election  on  the  fir«t  Tuesday  after  the 
first  Monday  in  November,  1898,  to  the  gen- 
eral election  on  the  first  Tuesday  after  the 
first  Monday  in  November,  1900,  and  on  such 
day  "of  every  fourth  year  thereafter."  The 
trustees  and  assessors  elected  thereunder  are 
thereby  authorized  to  qualify  as  provided  by 
existing  laws,  and  enter  upon  the  discharge 
ol  their  official  duties  at  the  expiration  of 
ten  days  after  such  election.  These  provi- 
sions of  the  law  do  not  appear  to  us  to  be 
impressed  with  any  constitutional  infirmi- 
ties. The  change  or  postponing  of  the  time 
of  electing  these  officers  from  the  general 
election  in  1898  to  the  next  general  election 
cannot  be  said  to  be  so  unreasonable  as  to 
render  the  law  open  to  judicial  condemnation 
on  that  ground;  especially  in  view  of  the 
fact  that  the  members  of  the  general  assem- 
bly to  be  elected  at  the  coming  election  in 
November  can  change  the  time  of  the  elec- 
tion to  an  earlier  date.  The  act  does  not  in 
any  manner  profess  nor  attempt  to  extend 
the  tenure  of  the  trustees  elected  in  1894, 
nor  of  those  to  be  elected  thereunder  in  1900, 
beyond  the  constitutional  limit  of  four  years. 
If  it  provided  that  the  election  should  be 
held  in  1900  and  every  fifth  or  sixth  year 
thereafter,  quite  a  different  question  would 
be  presented.  The  statute  in  question  makes 
no  reference  to  present  incumbents.  It  nei- 
ther pretends  nor  attempts  to  abridge  or  en- 
large their  tenure.  In  no  sense,  under  its 
terms  or  provisions,  can  it  be  said  to  be  ret- 
rospective, but  is  wholly  prospective,  and  in 
no  manner. does  it  take  into  consideration 
the  question  as  to  the  holding  of  any  of  the 
present  incumbents  of  the  office;  and  the 
question  as  to  whether  they  will  hold  over 
under  the  provisions  of  §  3  of  article  15  of 
the  Constitution,  or  some  other  provision  of 
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the  law,  until  their  successors  are  elected  and 
qualified,  remains,  under  this  act,  wholly  in- 
tact. Consequently,  if  incumbent  trustees 
are  permitted  to  hold  beyond  four  years,  it 
cannot,  in  legal  contemplation  be  attributed 
tc  the  provisions  of  the  act  in  controversy, 
but  will  be  due  to  the  force  and  effect  of 
the  provision  of  the  Constitution  last  men- 
tioned, which,  as  we  have  seen,  provides  that 
the  prescribed  tenure  of  any  office  under  the 
Constitution,  or  any  law,  other  than  a  mem- 
ber of  the  general  assembly,  **8hair  be  con- 
sti-ued  to  mean  that  such  officer  shall  hold 
his  office  for  such  term  and  until  his  succeS' 
sor  shall  have  been  elected  and  qualified" 
{ Our  italics. )  Certainly,  what  results  from 
the  force  and  operation  of  the  Constitution 
itself  cannot  be  said  to  be  unconstitutional. 
There  is  some  question,  it  is  true,  as  to 
^hethor  at  common  law  an  officer  was  enti- 
tled to  hold  beyond  his  prescribed  term.  But 
the  general  rule  of  the  common  law  seems  to 
be  that,  when  the  term  of  an  office  to  which 
one  is  elected  or  appointed  expires,  the  power 
of  the  incumbent  to  perform  the  duties  there- 
of is  terminated.  Mechem,  Pub.  Off.  §  396, 
and  authorities  were  cited. 

It  is  elementary  that  the  law  abhors  va- 
cancies in  public  offices,  and  great  precaution 
is  usually  taken  to  guard  against  their  oc- 
currence; and  courts  of  this  country  have 
not  adhered  to  a  strict  rule,  and  in  the  ab- 
sence of  some  express  or  implied  legal  re- 
striction, the  officer  is  held  to  be  entitled  to 
hold  his  office  until  he  is  superseded  by  the 
election  and  qualification  of  another  person. 
Slate,  Carson,  v.  Harrison,  113  Ind.  434,  and 
authorities  there  cited;  Mechem,  Pub.  Off. 
§  397 ;  Throop,  Pub.  Off.  §  308.  It  was  no 
doubt  the  design  of  the  molders  of  our 
fundamental  law,  by  incorporating  therein 
a  provision  that  public  officials  should  hold 
for  their  prescribed  constitutional  or  statu- 
tory terms,  as  the  case  might  be,  and  until 
their  successors  are  elected  and  qualified, 
to  guard  against  the  possibility  of  the  office 
becoming  vacant,  and  the  powers  and  duties 
of  the  incumbent  being  terminated,  before 
some  one  had  been  duly  selected  and  quali- 
fied, as  provided  by  law,  to  succeed  him. 
Sec  Pesler  v.  Brayton,  146  Ind.  71,  77,  32  L. 
R.  A.  578.  In  consideration  of  this  consti- 
tutional provision,  the  electors  of  this  state, 
when,  by  their  ballots,  they  designate  a  per- 
son to  fill  a  public  office  the  tenure  of  which 
is  prescribed  either  by  the  Constitution  or* 
some  statute,  must  be  presumed  to  under- 
stand and  know  that  the  contingent  holding 
of  the  officer  until  his  successor  is  elected 
and  qualified  is  as  much  a  part  of  the  term 
for  v^ich  he  is  elected  as  is  that  which  is  ex- 
pressly prescribed  and  fixed.  Kimberlin  v. 
Htate,  Tow,  130  Ind.  120,  14  L.  R.  A.  858; 
State,  Reese,  v.  Bogard,  128  Ind.  480.  There- 
fore the  contention  of  appellant  that  the  act 
in  question  operates  to  continue  the  present 
incumbents  in  office  until  1900,  in  opposition 
to  the  will  of  the  people,  is  of  no  merit  and 
without  force.  Mitchell,  Ch.  J.,  speaking  for 
the  court,  in  State^  Carson,  v.  Barrison,  113 
Ind.  4S4,  in  respect  to  this  provision  of  our 
Constitution  (on  page  442  of  the  opinion, 
113  Ind.),  said:     "It  is  certain,  therefore. 
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that  all  offices  to  which  the  above  constitu- 
tional provision  applies  are  held  by  the  same 
title,  or  by  as  high  and  lawful  tenure,  after 
the  prescribed  term,  until  the  title  of  the 
duly  elected  and  qualified  successor  attaches, 
as  before  and  during  such  term."  Continu- 
ing (on  page  447  of  the  opinion,  113  Ind.), 
he  said:  "After  the  expiration  of  the  term 
fixed  by  the  general  assembly,  the  tenure  of 
the  officer  is  not  under  or  by  legislative  ap- 
prolKitioif  or  authority,  but  by  the  continuing 
and  superior  authority  and  approbation  of 
the  Ck)nstitution."  See  also  upon  this  point, 
Com.,  Broom,  v.  Uanley,  9  Pa.  513. 

Reliance  is  placed  on  the  case  of  State, 
Wilson,  V.  Wella,  144  Ind.  231,  and  it  is  cited 
by  appellant  to  sustain  the  invalidity  which 
he  imputes  to  the  statute  in  dispute.  The 
decision  in  that  case,  however,  in  view  of  the 
question  there  involved,  cannot  be  invoked 
as  an  authority  in  support  of  his  insistence, 
but  some  of  the  reasoning  in  the  opinion  in 
that  case  may  be  said  to  "fight"  on  the  side 
of  the  appellees  in  this  appeal.  It  is  there 
said:  "Certainly,  a  change  in  the  date  of 
an  election  cannot  affect  the  term  of  the  of- 
fice to  be  filled.  If  the  office  becomes  vacant 
bv  the  change  of  the  date  of  filling  it,  the 
Constitution  makes  ample  provision  therefor 
by  continuing  the  old  incumbent  in  office  un- 
til his  successor  is  elected  and  qualified."  Of 
course,  the  word  "vacant,"  as  employed  by 
the  writer  of  the  opinion  in  that  case,  was 
used  in  the  sense  or  meaning  of  the  expira- 
tion of  the  prescribed  term  of  the  office.  The 
question  involved  in  the  Wells  Case  was,  to 
an  extent  at  least,  of  like  character  to  the 
one  in  controversv  in  Oriehel  v.  State,  "Niezer, 
111  Ind.  369.  ft  was  further  said  in  the 
Wells  Case  that  there  could  be  no  election  of 
township  trustees  except  at  the  time  provid- 
ed by  the  act  of  1893.  The  decision  m  that 
case  rests  upon  the  validity  of  th^  act  of 
1893,  and  its  effect  was  to  affirm,  impliedly 
at  least,  the  validity  of  that  statute.  It  is 
certain  that  a  decision  by  this  court  adverse 
to  the  validity  of  the  law  of  1897  would  re- 
sult in  uprooting  the  decision  in  the  Wells 
Case,  and  would,  as  heretofore  said,  pave  the 
way  to  ousting  present  incumbents,  and  to 
the  reinstatement  of  the  trustees  and  as- 
sessors elected  at  the  April  election  in  1890. 
Counsel  for  appellant  have  referred  us  to 
People,  Fowler,  v.  Bull,  46  N.  Y.  67,  7  Am. 
Jlep.  302.  The  decision  in  that  case  is  in 
.no  manner  helpful  to  the  appellant's  side  of 
the  issue  in  the  case  at  bar,  for  the  question 
there  raised  was  in  respect  to  the  power  of 
the  legislature,  under  the  Constitution  of 
the  state  of  New  York,  at  the  expiration  of 
the  term  of  the  incumbent  of  an  elective  of- 
fice, to  extend,  by  an  express  enactment,  his 
term  for  three  years  beyond  that  for  which 
he  had  been  elected.  It  was  therein  held 
that  it  was  not  competent,  under  the  Consti- 
tution of  that  state,  for  the  legislature  to 
put  or  continue  a  person  in  office  in  that 
manner,  without  an  election  by  the  people. 
In  that  case,  Folger,  J.,  speaking  for  the 
court,  in  the  course  of  the  opinion,  on  page 
68,  said:  "The  Constitution  empowers  the 
legislature,  in  the  clause  first  above  quoted, 
to  direct  the  times  and  manner  of  the  elec- 
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tion.  ...  It  is  a  continuing  power. 
And  the  legislature  may  from  time  to  time, 
as  it  sees  occasion,  direct  when  and  how  the 
election  shall  take  place."  While  it  is  true 
that  the  case  of  People,  Fowler,  v.  BuU,  46 
X.  Y.  57,  7  Am.  Rep.  302,  does  in  fact  deny 
that  the  legislature,  under  the  then-existing 
Constitution  of  New  York,  had  the  power, 
by  express  enactment,  to  lengthen  the  tenure 
of  the  incumbent  of  the  office,  still  it  also 
affirms  the  constitutional  right  of  that  body 
to  fix  and  change,  at  its  discretion,  the  time 
when  the  charter  election  shall  be  held;  and, 
to  this  extent  at  least,  the  case  is  an  au- 
thority in  support  of  the  right  of  the  legis- 
lature, under  our  Constitution,  to  change 
the  time  of  holding  township  elections. 

A  defect  in  the  argument  of  appellant,  to 
an  extent  at  least,  is  that  he  assumes  Uiat 
the  act  of  1897  extends  the  term  of  the  of- 
fice of  township  trustees,  and  his  assault  on 
the  validity  of  the  law  proceeds  upon  the 
ground  of  his  assumption.  The  legislature 
oi  1869  changed  the  time  of  the  annual  elec- 
tion of  county  and  township  officers,  and 
provided  for  their  biennial  election,  declar- 
ing in  the  act  that  the  first  election  there- 
under should  be  held  on  the  second  Tuesday 
in  October,  1870,  and  on  that  day  biennially 
thereafter.  Laws  1869,  p.  57.  it  is  a  fact 
well  known  that  many  of  the  county  offi- 
cers throughout  the  state,  whoee  successors, 
in  the  absence  of  the  change  in  the  time  of 
holding  the  election,  would  have  been  Reeled 
at  the  annual  October  election  in  1869,  held 
over,  under  the  provision  of  the  Constitution, 
until  their  successors  were  elected,  in  Oc- 
tober, 1870,  and  qualified,  thereby  holding 
and  discharging  the  duties  of  their  respect- 
ive offices  for  a  year  and  over  beyond  the 
tenure  prescribed  by  the  Constitution.  And 
yet,  we  have  no  recollection  that  the  validity 
of  that  act  of  the  legislature  was  ever  called 
in  question  on  the  ground  that  it  operated 
tu  extend  the  term  of  the  incumbents  hold- 
ing over  beyond  the  time  fixed  by  the  Consti- 
tution; and  the  statute  stood  unchalloiged. 
we  believe,  until  superseded  by  the  law  of 
1881.  Rev.  Stat.  1881,  §  4678  (Kev.  Stat, 
1894,  §  6190).  If  the  insistence  of  appel- 
lant in  respect  to  the  act  of  1897  is  correct, 
then  it  necessarily  would  follow  that  the 
legislature,  in  1869,  was  powerless  to  change 
from  an  annual  to  a  biennial  Section,  and 
the  people  would  have  either  been  compelled' 
to  change  the  Constitution,  or  submit  forever 
to  the  extra  expense  of  holding  annual  elec- 
tions. For  a  like  reason,  the  legislature 
would  have  been  fettered  and  devoid  of  power 
to  change  township  elections  from  April  to 
November,  as  it  did  in  the  act  of  1893.  The 
mere  mention  of  a  pr(^)osition  denying  the 
right  or  power  of  the  legislative  department 
in  this  respect  ought  to  suffice  to  expose  the 
weakness  thereof. 

If  it  were  necessary  to  look  beyond  the  de- 
cisions of  this  court  for  support  of  the  ulti- 
mate conclusion  reached  in  this  appeal,  the 
case  of  State,  Barton,  v.  McCracken,  51  Ohio 
St.  123,  is  directly  in  point.  The  Constitu- 
tion of  Ohio  provides  for  the  election  of  a 
clerk  of  the  court  of  common  pleas,  who,  as 
therein  declared,  shall  hold  his  office  for  the 
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term  of  three  years,  and  until  his  successor 
is  elected  and  qualified.  The  legislature  of 
that  state,  in  March,  1893,  by  an  act,  pro- 
vided that  the  clerk  of  the  court  of  common 
pleas  should  be  elected  triennially,  and  hold 
his  office  for  three  years,  his  term  ^ing  fixed 
by  the  act  to  begin  on  the  first  Monday  in 
.August  after  his  election.  The  contention 
in  that  case  was  that  the  act  was  invalid 
because  it  operated  to  extend  the  term  of  in- 
cumbents beyond  the  time  fixed  by  the  Con- 
stitution. This  the  court  denied,  and  sus- 
tained the  validity  of  the  law,  saying,  in  the 
course  of  its  opinion,  on  page  127,  51  Ohio 
St.:  "The  assumption,  we  think,  is  not 
warranted.  The  act  in  question  does  not 
purport  to  extend  the  term  of  the  incum- 
bent, nor  does  it  in  effect  do  that.  The  re- 
sult of  this  legislation  upon  the  incumbent 
depends  wholly  on  the  Constitution.  If,  by 
virtue  of  §  16  of -article  4,  a  vacancy  is  cre- 
ated, then  the  term  of  the  incumbent  is  not 
e>- tended;  if  under  that  section  no  vacancy 
ensues,  it  is  the  force  and  effect  of  the  Con- 
stitution, and  not  of  the  statute,  which  ex- 
tends the  term."  The  decision  of  the  su- 
preme court  of  Missouri  in  State,  Atty.  Oen., 
V.  McOovney,  92  Mo.  428,  is  also  in  point,  to 
sustain  the  right  of  the  legislature  to  make 
changes  in  the  times  of  electing  public  offi- 
cers. 

Other  minor  objections  are  made  against 
the  validity  of  the  act,  among  which  is  that 
the  subject-matter  thereof  is  not  sufficiently 
expressed  in  the  title.  There  is  no  merit  in 
this  contention,  for  it  is  evident  that,  under 
the  many  decisions  of  this  court,  the  title  of 
the  act  is  sufficient.  The  law  does  not,  as 
insisted,  attempt  to  fix  the  time  of  electing 
justices  of  the  peace,  constables,  and  other 
officers  of  the  township;  but,  as  previously 
said,  it  leaves  the  time  fixed  for  the  election 
of  such  officers  unchanged. 

From  what  we  have  said,  and  by  force  of 
the  authorities  cited,  the  conclusion  must 
necessarily  follow  that,  if  the  incumbent 
trustees  hold  and  discharge  the  duties  of 
their  offices  beyond  the  term  of  four  years 
by  reason  of  their  successors  not  being  elect- 
ed and  q^ualified,  they  will  be  permitted  to 
do  so  under  the  express  warrant  of  the  Con- 
stitution, and  not  by  the  act  of  1897.  It  fol- 
lows that  the  law  in  question  is,  and  we  so 
hold,  a  valid  exercise  oi  legislative  power; 
and  its  validity  is  therefore  sustained,  and 
there  can  be  no  election  of  township  trustees 
and  assessors  thereunder  until  the  time 
therein  fixed  and  provided. 

The  judgment  ia  affirmed,  at  the  cost  of 
the  relator. 


_r,  Ch.  J.,  dissenting: 
I  cannot  concur  in  the  conclusion  of  the 
majority  of  the  court.  I  am  fully  convinced 
that  the  general  assembly,  by  the  act  of  1897, 
exercised  a  right  expressly  denied  to  it  by 
the  Constitution.  The  denial  of  authority  is 
in  these  words:  "The  general  assembly 
shall  not  create  any  office  the  term  of  which 
shall  be  longer  than  four  years."  Const, 
art.  15,  §  2.  This  clause  has  frequently  and 
prcperly  been  held  to  apply  to  the  office,  and 
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not  to  the  officer.  Baker  v.  Kirk,  33  Ind. 
517;  Parmater  v.  State,  Drake,  102  Ind.  90; 
State,  Staff,  v.  Barlow,  103  Ind.  563;  Jones 
V.  State,  Snodgrase,  112  Ind.  193;  State, 
Carson,  v.  Harrison,  113  Ind.  434;  Bell  v. 
State,  Summers,  129  Ind.  1.  In  considering 
it,  to  avoid  confusion,  we  must  look  to  it  as 
affecting  the  office,  and  not  as  giving  or 
denying  any  right  to  the  officer.  To  inter- 
*pret  this  clause  of  the  Constitution,  we  are 
required  to  aecertain  the  intent  of  the  peo- 
ple in  adopting  it, — ^the  thought  which  they 
expressed.  Indianapolis  BretDing  Co.  v.  Clay- 
pool,  149  Ind.  193.  "If  the  general  purpose 
of  the  instrument  is  ascertained,  the  lan- 
guage of  its  provisions  must  be  construed 
with  reference  to  that  purpose,  and  so  as  to 
subserve  it."  Prigg  v.  Pennsylvania,  16  Pet. 
G12,  10  L.  ed.  1088;  State,  Perry,  v.  Arring- 
ton,  18  Nev.  412;  16  Am.  &  En^.  Enc.Law,2d 
fd.  p.  921.  "No  court  of  justice  can  be  au- 
thorized so  to  construe  any  clause  of  the  Con- 
stitution as  to  defeat  its  obvious  ends  when 
another  construction,  equally  accordant  with 
the  words  and  sense  thereof,  will  enforce  and 
protect  them."  Prigg  v.  Pennsylvania,  16 
let.  612,  10  L.  ed.  1088. 

What,  then,  were  the  objects  of  the  tenure 
clause?  It  is  most  certainly  a  limitation 
upon  the  power  of  the  general  assembly.  It 
relates  to  office.  It  has  reference  to  time, 
and  is  definite  in  the  period  prescribed: 
Ihis  clau^  in  similar  form,  has  found  its 
way  into  the  Constitution  of  several  of  the 
states,  notably  California,  Florida,  Kansas, 
Nevada,  Oregon,  and  Texai*.  Its  purpose 
could  not  have  been  an  idle  one.  The  fram- 
ers  were  engaged  in  a  more  serious  under- 
taking than  in  mere  empty  phrase-making. 
They  were  certainly  providing  a  bar  against 
the  loss  of  some  right  to  the  people  from  the 
ei«oroachment  of  the  legislative  department 
ot  the  government.  That  right,  considered 
v/ith  reference  to  the  period  of  time  named, 
ecu  Id  only  have  meant  the  right  to  choose 
their  public  servants  at  least  once  in  four 
years.  There  was  wisdom  in  this  purpose, 
for  it  would  prevent  the  general  assembly 
from  building  up  a  favored  class  of  office 
holders  without  responsibility  to  the  people, 
and  whose  tenure  would  depend  alone  upon 
the  perpetuity  of  the  party  controlling  the 
aBEembly.  This  purpose  would  cut  off  that 
train  of  evils  which  would  follow  from  an 
official  class  using  its  offices  in  the  interest 
of  party,  and  for  its  own  perpetuity.  The 
clause,  interpreted  in  the  light  of  this  pur- 
pose, is  wise  and  effective,  and  no  other 
provision  supplies  its  place.  Rejecting  this 
purpose  as  one  of  the  objects  of  the  clause, 
and  the  general  assembly  is  left  free  to  visit 
upon  the  people  all  such  evils.  Tenure,  then, 
as  applied  to  the  office,  must  meati  the  period 
bounded  by  the  appointments  or  elections  to 
ilie  office.  In  this  meaning  it  must  be  as- 
sumed, it  was  designed  that  the  general  as- 
sembly should  not  violate  it  directly  or  in- 
directly. That,  after  creating  the  office  and 
providing  for  elections  once  in  four  years 
(the  constitutional  limit),  the  act  of  1897, 
postponing  an  election  for  two  years,  violated 
the  Constitution,  seems  too  plain  for  serious 
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difference  of  opinion.  Can  it  be  doubted  for 
a  moment  that  an  act  fixing  the  period  be- 
tween elections  to  an  office  of  legislative  crea- 
tion at  six  years  would  be  unconstitutional. 
That  it  would  was  held  in  the  recent  case 
of  Indianapolis  Brewing  Co,  y.  Olaypool,  140 
Ind.  193.  If  such  an  act  would  fail,  why, 
after  creating  the  office  and  providing  the 
full  tenur^,  may  such  tenure  be  enlarged  by 
a  second  act?  Nor  is  there  sound  reason 
in  the  conclusion  that,  in  computing  the 
time,  that  which  has  already  been  occupied  by 
legislative  sanction  should  not  be  added  U) 
the  new  time.  What  difference  in  the  re- 
sult can  be  said  to  exist  where  six  years'  time 
has  been  provided  by  one  act,  and  where  four 
years  has  been  provided  by  one  act,  and  an- 
other increase  such  time  two  years?  Cer- 
tainly, no  difference,  unless  the  first  should 
be  void  as  to  the  whole  time,  and  the  la«t 
only  as  to  the  two-years*  added  time.  Look- 
ing to  the  objects  to  be  attained  by  the  ten- 
ure clause,  can  we  say  that  its  purpose  is 
satisfied  when  the  general  assembly  provides 
a  tenure  of  four  years,  places  an  occupant  in 
the  office,  and  then  takes  away  the  means  of 
electing  a  new  occupant  at  the  close  of  the 
period  of  that  tenure?  Bv  postponing  the 
exercise  of  that  privilege  for  two  years  be- 
yond the  four-years'  limit,  the  time  bounded 
by  the  periods  of  electing  is  enlarged  to  six 
years  as  certainly  as  if  the  act  had  declared 
originally  that  elections  to  the  office  shall 
occur  but  once  in  six  years.  It  is  not  credit- 
able to  the  wisdom  of  the  f  ramers  of  the  Con- 
stitution to  say  that  they  intended  to  limit 
the  tenure  period  to  four  years,  as  a  limit 
upon  the  legislative  authority,  and,  at  the 
same  time,  intended  that  the  general  assem- 
bly might,  by  intentional  jugglery  or  iimo- 
cent  oversight  or  misconstruction,  so  evade 
the  provision  as  to  render  it  meaningless. 
Nor  can  it  be  said  with  reason  that  the 
framers  intended  by  one  provision  to  create 
&  limitation,  and  by  another  to  strike  it 
down.  If  one  or  more  of  the  objects  oi  the 
clause  are  defeated  by  the  legislation,  our 
duty  is  plain,  and  we  must  declare  the  ob- 
ject paramount  to  the  will  of  the  general  a«- 
sembly.     It  is  true  that  the  act  does  not  ex- 

Eressly  provide  that  the  tenure  is  enlarged; 
ut  it  enlarges  it  indirectly  as  certainly  as 
if  it  directly  provided  that  the  tenure  should 
be  enlarged.  As  to  the  office  of  trustee, — 
indeed,  as  to  most  offices, — the  general  as- 
sembly has  not  said  "the  tenure  shall  be"  so 
long,  or  "the  term  shall  be"  so  long;  but  it 
has  usually  been  provided  that  at  a  given 
period  an  election  to  the  office  shall  be  held, 
and  elections  thereto  shall  be  held  thereafter 
once  in  two  or  four  years.  The  idea  thus 
adopted  is  that  tenure  and  periods  bounded 
by  elections  are  one  and  the  same.  Keeping 
in  mind  the  conclusions  that  the  tenure 
clause  relates  to  the  office  and  to  the  periods 
within  which  the  people  reserved  the  right 
to  elect  to  such  offices  as  the  general  assem- 
bly might  create,  it  seems,  inevitably,  that 
this  act  has  done  indirectly  that  which  could 
not  have  been  done  directly.  Nor  do  we  re- 
gard the  fact  that  the  effect  is  not  permanent 
as  controlling.  If  the  enlargement  of  the  ten- 
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uro  for  two  or  more  periods  or  for  all 
periods  is  a  violation  of  the  Constitution,  it 
follows  that  the  enlargement  of  one  period 
is  likewise  a  violation. 

Considering  the  question  with  reference  to 
those  provisions  of  the  Constitution  confer- 
ring upon  the  general  assembly  the  power  to 
create  the  office  of  trustee,  and  to  provide 
the  times  of  election  (art.  6,  §  3;  art.  2, 
§  14),  we  find  no  support  for  the  proposition 
that  the  tenure  clause  may  be  disregarded. 
These  various  constitutionsd  provisions,  con- 
strued as  other  laws  or  instruments,  should 
be  made  to  stand  together,  as  constituting  a 
consistent  whole,  if  possible.  So  construing 
them,  it  must  be  held  that,  while  the  gen- 
eral assembly  may  create  the  office  and  pre- 
scribe and  change  the  times  of  electing 
thereto,  this  must  be  done  within  the  limits 
of  the  expressed  inhibition  of  the  Constitu- 
tion. It  must  be  done  so  as  to  not  enlarge 
the  tenure  limit;  so  as  not  to  deprive  the 
people  of  the  privilege  of  electing  to  an  of- 
fice of  this  character  at  least  once  in  four 
years.  Nor  will  it  do  to  say  that,  in  exer- 
cising the  right  to  change  the  time  of  elect- 
ing, it  may  become  necessary  or  indispens- 
able to  extend  the. tenure.  Since  terms  may 
be  made  of  different  duration,  within  the 
four-years'  limit,  and  since  laws  may  be  en- 
acted to  take  effect  in  the  tuture,  there  is  no 
objection  to  a  provision  for  a  short  tenure 
to  fill  the  interregnum  between  the  expira- 
tion of  the  discarded  term  and  the  taking 
effect  of  the  new. 

Considering  the  questions  before  us  with 
leference  to  the  hola-over  clause  of  the  Con- 
stitution, I  find  no  authority  for  the  viola- 
tion of  the  tenure  clause.  It  is  that  "when-k 
ever  it  is  provided  in  this  Constitution,  or 
in  any  law  which  may  be  hereafter  passed, 
that  any  officer,  other  than  a  member  of  the 
general  assembly,  shall  hold  his  office  for  any 
given  term,  the  same  shall  be  construed  to 
mean  that  such  officer  shall  hold  his  office 
for  Budh  term  and  until  his  successor  shall 
have  been  elected  and  qualified."  Const,  art. 
1 5,  §  3.  It  is  contended  with  much  learning 
and  ability  that  this  provision  of  the  Consti- 
tution saves  the  legislation  under  considera- 
tion from  the  inhibition  of  the  tenure  clause. 
This  provision,  unlike  that  of  the  tenure 
clause,  has  reference  to  the  officer  and  his 
right  to  hold  the  office  for  the  term  pre- 
scribed by  law,  and  until  a  successor  is  elect- 
ed and  qualified.  It  has  no  reference  what- 
ever to  the  periods  between  which  the  peo- 
Sle  may  deny  the  right  to  elect  their  officers, 
me  provision  has  reference  to  the  office,  and 
not  to  the  officer ;  and  the  other  has  reference 
to  the  officer,  and  not  to  the  tenure  of  the 
office.  It  is  true,  as  held  in  some  of  the 
cases,  that  when  one  is  elected  to  an  office, 
except  that  of  legislator,  he  is  elected  for 
the  prescribed  term,  and  until  a  successor 
is  elected  and  qualified,  although  that  may 
result  in  a  holding  of  more  than  four  years; 
but  that  is  neither  excuse  nor  authority  for 
liolding  that  the  general  assembly  may  en- 
large the  four-years'  tenure, — ^may  deny  the 
people  the  right  of  choice  for  more  than  four 
years;  the  hold-over  clause  was  deeigned  to 
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«ave  the  public  service  from  embarraRsment 
by  the  failure  of  the  people  to  elect,  or  the 
failure  of  their  choice,  from  death  or  other 
-causes,  to  qualify  and  assume  the  duties  of 
the  service.  It  was  not  designed  as  author- 
ity, and  is  not  even  a  reasonable  pretext,  for 
un  act  directly  or  indirectly  enlarging  the 
tenure  beyond  the  limit  of  four  years.  Upon 
this  construction  of  the  hold-over  clause,  we 
have  no  question  before  us  involving  that 
provision,  since  we  have  no  question  of  a 
vacancy  and  no  question  of  rival  claimants 
to  the  office,  and  we  decide  nothing  as  to  any 
right  to  hold  over.  The  exact  question  here 
if'  as  to  whether  the  seneral  assembly  may 
by  an  act,  directly  or  indirectly,  enlarge  the 
tenure  of  an  office  of  ita  own  creation  beyond 
the  period  of  four  years.  If  it  may  do  so  for 
two  years,  it  may  do  so  for  four  years  or  ten 
J  ears,  and  until  some  succeeding  session  of 
that  body  concludes  to  accord  to  the  people 
the  right  guaranteed  by  the  tenure  clause  to 
•elect  their  officers.  That  there  are  dangers 
which  may  result  from  the  denial  to  the  peo- 
ple of  the  opportunity,  within  reasonable 
periods,  to  elect  public  officers,  is  plainly 
seen.  That  such  possible  dangers  gave  rise 
to  the  tenure  clause  of  the  Constitution  1 
have  no  doubt.  And  that  the  construction  of 
that  clause  which  I  maintain  is  a  guaranty 
{.gainst  such  dangers  supplies  the  strongest 
reasons  in  support  of  that  construction. 

The  case  of  State,  BarioUy  v.  McCracken, 
■51  Ohio  St.  123,  relied  upon  by  appellees, 
involved  an  act  providing  for  the  beginning 
of  an  official  term  after  the  expiration  of 
the  term  of  the  incumbent,  the  right  of  the 
incumbent,  under  a  constitutional  hold-over 
provision,  to  continue  in  the  office  until  the 
beginning  of  the  newly-fixed  term,  and  the 
claims  of  one  elected  to  the  office  under  the 
new  law  to  take  the  office  before  the  begin- 
ning of  the  term  for  which  he  was  elected, 
namely,  upon  the  expiration  of  the  old  term. 
As  we  have  already  shown,  none  of  these 
questions  are  before  us.  The  act  there  in 
quetition  did  not  postpone  or  deny  the  right 
of  the  people  to  elect,  and  there  was  no  ques- 
1ion  made  as  to  the  enlargement  of  the  ten- 
xpre  of  the  office  in  question  beyond  constitu- 
tional limit.  The  auestions  there  decided 
might  be  pertinent  if  we  were  called  upon  to 
decide  as  to  the  right  of  the  incumbents  of 
the  office  of  trustee  to  hold  over  until  a  suc- 
cessor should  be  elected  and  qualified,  but 
they  are  not  pertinent  to  the  questions  before 
us.  The  case  of  Christy  v.  Sacramento  Coun- 
ty Supers.  39  Cal.  3,  also  cited  and  relied 
upon  by  the  appellees,  involved  a  law  post- 
poning for  two  years  the  election  of  certain 
commissioners,  the  prescribed  tenure  of 
whose  office  was  two  years.  Notwithstand- 
ing repeal  of  the  law  for  an  election  at  the 
end  of  the  two-years*  term,  votes  were  cast 
for  successors  to  the  incumbents.  The  court 
held  that  it  was  within  the  power  of  the 
general  assembly  to  postpone  the  election, 
since  the  power  was  given  to  fix  the  times 
of  election,  but  that  such  power  must  be  ex- 
ercised with  reference  to  the  four-years'  ten- 
ure clause  of  the  Constitution,  which  is  like 
our  own.    It  will  be  seen,  therefore,  that  the 
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case  did  not  involve  the  tenure  clause  fur- 
ther than  the  repeated  expressions  of  the 
court  that  such  postponement  must  not  ex- 
ceed the  limit  of  such  clause.  By  the  act 
there  in  question  the  people  were  not  denied 
the  right  to  elect  commissioners  within  the 
four  years'  limit,  but,  observing  the  limit, 
the  tenure  was  extended  to  but  four  years. 
The  reasoning  of  the  court  is  in  harmony 
with  our  conclusion.  The  case  of  Jordan  v. 
Bailey,  37  Minn.  174,  is  another  case  cited 
by  the  appellees  as  supporting  their  conten- 
tion. That  case  involved  a  law  postponing 
the  time  of  electing  for  two  years,  the  term 
having  been  four  years,  and  the  constitution- 
al tenure  limit  having  been  seven  years.  The 
act  did  not  reach  the  constitutional  limit  by 
one  year,  and  the  people  were  not  deprived  of 
the  right  to  elect  within  the  period  reserved 
by  the  Constitution.  Anything  said  in  these 
cases  or  others  as  to  extending  the  terms  of 
incumbents,  as  to  vacancies,  and  as  to  hold- 
ing over,  we  do  not  regard  as  bearing  upon 
the  question  before  us;  and  upon  the  ques- 
tion here  for  decision  the  cases  are  clearly 
distinguishable  from  this.  I  realize  the  full 
meaning  of  the  rule  that  the  judge  should 
be  satisfied  beyond  a  reasonable  doubt  that 
the  Constitution  has  been  violated  before  he 
should  hold  that  the  general  assembly  has 
exceeded  its  authority.  However,  it  is  not 
questioned  that  I  have  correctly  interpreted 
the  tenure  clause;  and  I  see  no  reasonable 
OTOund  for  contention  that  this  clause  is  not 
involved  before  us.  The  inquiry  must  be, 
then.  Has  the  act  violated  it?  To  my  mind 
there  is  but  one  answer.  I  am  not  to  be  de- 
terred from  giving  this  answer  because  the 
(onsequences  may  possibly  be  to  continue  in 
office  the  incumbents  even  beyond  the  time 
intended  by  the  act.  If  the  act  is  invalid, 
its  .authors  must  be  held  to  account  for  the 
consequences.  The  Constitution  is  the  para- 
mount law,  and  by  it  the  acts  of  every  de- 
fartment  of  the  government  must  be  tested, 
f  I  permitted  this  legislation  to  stand 
against  the  inhibition  of  the  Constitution, 
I  should  feel  that  I  had  violated  that  sacred 
law.  I  conclude,  therefore,  that  the  act  of 
1 897  violates  the  tenure  clause  of  the  Consti- 
tution, and  is  void. 

The  invalidity  of  that  act,  however,  does 
not  fully  support  the  appellant's  theory  that 
the  election  should  be  held  in  November, 
1898,  since  that  theory  implies  the  validity 
of  the  act  of  1893  (Laws  1893,  p.  192) ,  which 
postponed  the  elections  for  trustee  from 
April,  1894,  to  November,  1894,  in  exactly 
the  same  manner  that  the  act  of  1897  post- 
poned the  election  from  November,  1898,  to 
November,  1900.  Counsel  for  the  appellees 
insist  that  the  objections  urged  by  the  appel- 
lant to  the  act  of  1897  obtain  as  against  the 
act  of  1893,  and  with  this  insistence  we  all 
concur.  The  violations  of  the  Constitution 
are  of  the  same  character,  and  differ  only  in 
degree;  one  being  a  postponement  of  two 
years,  and  the  other  of  seven  months,  be- 
yond the  constitutional  period  for  the  tenure 
of  said  office.  The  theory  of  the  petition  af- 
firmed the  invalidity  of  the  act  of  1897  and 
the  validity  of  the  act  of  1893  by  seeking  to 
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lequire  an  election  under  it.  We  are  there- 
fore unable  to  avoid  the  consequences  of  this 
theory.  Counsel  for  the  appellant  contend 
that,  the  people  having  elected  under  the  act 
of  1893,  the  appellees  are  estopped  to  deny 
its  validity,  and  assert  that  this  court  so 
held  with  reference  to  the  apportionment  law 
in  Fester  v.  Bray  ion,  146  Ind.  71,  32  L.  R. 
A.  578.  In  this  position,  I  respectfully  sub- 
mit, counsel  are  in  error.  It  is  the  general 
rule  that  the  constitutionality  of  an  i^  may 
be  (juestioned  at  any  time  by  anyone  having 
an  interest,  excepting  that,  where,  to  do  so, 
he  would  gain  an  unconscionable  advantage 
from  retaining  benefits  derived  from  such 
acts,  and  escape  the  liabilities  therefor.  An 
unconstitutional  law  is  as  no  law;  it  is  as 
waste  paper.  The  case  of  Fesler  v.  Bray- 
ton,  145  Ind.  71,  32  L.  R.  A.  678,  was  not 
decided  upon  the  ground  of  estoppel,  but  was 
decided  upon  an  exception  to  the  general 
inle,  which  was  that  a  law  could  not  be  de- 
clared in  violation  of  the  Constitution  when 
to  do  so  would  defeat  the  Constitution  itself, 
in  abrogating  the  form  of  government  de- 
clared by  the  Constitution. 

These  conclusions  should  result  in  affirm- 
ing the  jud^ent  of  the  circuit  court. 
Whether  the  incumbents  of  the  office  shall 
hold  until  the  regular  election  period  in 
April,  1902,  whether  they,  having  been  elect- 
ed under  an  invalid  law,  hold  de  facto,  as 
against  appointees,  or  whether  the  general 
assembly  may  provide  for  the  exigency 
which  these  invalid  laws  have  created,  it  is 
not  for  us  to  suggest. 

Howard,  J^  concurs  in  the  foregoing. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  on 
July  1,  1898: 

Per  Curiam  t 

Counsel  for  appellant,  in  their  brief  filed 
in  support  of  the  petition  for  a  rehearing, 
in  the  main  insist  that  it  be  granted  upon  the 
grounds  urged  at  the  former  hearing  of  this 
cause.  Counsel  preface  their  argument  by 
asserting  that:  "In  view  of  the  bitter  and 
intense  feeling  in  many  communities  of  In- 
diana at  the  continuance  in  office  of  a  nimiber 
of  township  trustees  who  are  looked  upon 
with  suspicion  by  the  people,"  etc.,  they  are 
impressed  with  the  ''solemn  duty"  to  file  the 
petition  for  rehearing,  and  "in  every-day  lan- 
gpiage  to  argue  it,  ...  in  the  hope  that 
mature  consideration  has  changed  the  opin- 
ion of  the  majority  of  this  court,  and  in  the 
belief  that  a  few  suggestions  will  lead  the 
minority  to  modify  their  final  conclusion." 
Counsel  recognize  the  fact  that  the  minority 
opinion  of  Judges  Hackney  and  Howard  ex- 
pressly declares  that  the  final  conclusion 
therein  reached  must  result  in  affirming  the 
judgment  of  the  lower  court  which  denied 
the  right  of  the  relator  to  demand  that  an 
election  for  township  trustees  be  held  at  the 
November  election  of  the  present  year.  This 
court,  under  the  two  opinions  in  question, 
may  properly  be  said  to  have  been  unani- 
mous in  holding  that  the  judgment  below 
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must  be  affirmed  for  the  reason  that  there 
was  no  existing  law  which  authorised  the 
election  of  township  trustees  at  the  Novem- 
ber election  of  1898.  While  it  is  true  that 
the  minority  opinion  in  this  cause  does  not 
agree  with  the  premises  from  which  the  final 
conclusions  of  the  majority  of  the  court  were 
deduced,  nevertheless  it  Is  evident  that  it 
is  nothing  more  nor  less  than  a  concurrence 
in  the  court's  final  conclusion  that  the  judg- 
ment must  be  affirmed,  and  that  there  could 
be  no  election  of  trustees  at  the  ensuing  No- 
vember election.  The  material  diflTerenoe  or 
distinction  between  the  two  opinions  consists 
in  the  reasoning  by  which  the  ultimate  con- 
clusion in  each  is  reached.  That  of  the  ma- 
jority, as  will  be  seen,  is  arrived  at  hy  af- 
firming the  constitutional  validity  of  the  act 
ol  1897;  while  that  of  the  minority  is 
reached  by  denying  the  constitutional  va- 
lidity of  the  act  of  1897,  and,  for  like  rea- 
sons, that  of  the  act  of  1893. 

As  to  the  assertion  of  counsel  that  such  a 
"bitter  and  intense  feeling"  exists  in  many 
communities  asainst  the  present  township 
tiiistees,  and  which,  as  counsel  for  appellant 
seem  to  intimate,  has,  in  part  at  least,  actu- 
ated them  to  discharge  the  "solemn  duty*' 
by  applying  for  a  rehearing  in  this  appeal, 
we  may  say  that,  in  regard  to  this  feeling 
upon  the  part  of  these  communities,  Uiis 
court  has  no  concern,  and  in  no  wise  is  it  re- 
sponsible for  its  existence. 

We  are  informed  by  counsel's  brief  of  the 
fact,  as  they  therein  assert,  that  some  mem- 
bers of  the  bar,  not  of  counsel,  however,  in 
this  case,  "for  some  occult  reascm"  are  im- 
bued with  the  desire  to  have  this  cause  tried 
and  determined  in  the  "forum  of  public  (pin- 
ion," and  that  these  particular  attom^rs  de- 
clare with  "charming  frankness"  that  the 
majority  opinion  in  this  case  "is  not  an  opin- 
ion, but  an  argument."  If  the  majority 
opinion  can  be  said  to  be  impressed  with  this 
infirmity,  the  responsibility  therefor  should 
be  charged  to  the  writer  thereof,  and  not  to 
the  court,  for  the  latter  is  onlv  responsible 
for  the  final  result  reached  in  the  case.  We 
may  also  say,  in  passing,  that  this  tribunal, 
in  the  determination  of  questions  involved  in 
causes  pending  therein,  cannot  be  influenced 
by  any  ^'bitter  and  intense  feeling"  that  may 
exist  in  some  communities  relative  to  the 
merits  of  such  question.  Neither  is  the  judg- 
ment of  this  court  in  appeals  thereto  to  be 
molded  or  controlled  m  any  manner  by 
means  or  metJiods  which  can  be  more  proper- 
ly, and  wit^  better  effect,  employed  at  a 
"town  meeting"  or  a  political  caucus,  than  in 
a  court  constituted  for  the  administraticm 
of  law  and  justice.  Concluding,  we  may  say 
that  wo  have  again  given  the  questions  in- 
volved in  this  cause  a  careful  consideration^ 
and  are  fully  satisfied  that  the  conclusion 
reached  at  the  former  hearing  is  correct,  and 
in  full  harmony  with  well-settled  principles 
of  law.  Considering  the  principal  question 
involved  in  this  appeal  from  the  final  con- 
clusion of  either  the  majority  or  minority 
opinion  of  this  court,  and  it  must  necessarily 
follow  as,  and  is,  the  unanimous  opinion  of 
this  court,  that  the  petition  iofr  a  rehearing 
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ODght  to  be  denied.  It  may  also  be  said  that 
appellant's  learned  oonnsel,  in  their  criti- 
cifims  upon  the  minority  opinion,  to  the  effect 
that  the  yaliditv  of  the  act  of  1893  could  not 
become  involyed  under  the  complaint  of  the 
relator,  and  that  the  minority  m  so  holding 
traveled  outside  of  the  record,  are  certainly 
mistaken.  It  is  evident  that  the  complaint 
of  the  relator  is  founded  upon  his  theory 
that  the  act  of  1893  is  a  valid  exercise  of 
legislative  power.  If  the  objections  which 
his  counsel  urge  against  the  validity  of  the 
act  of  1897  can  be  maintained,  they  will  cer- 
tainly apply  with  equal  force,  and  for  like 
reasons,  in  striking  down  the  act  of  1893; 
and  he  could  therefore  have  no  standing  in 
court  to  demand  the  relief  which  he  does  un- 
der his  complaint.  That  this  result  would 
follow,  his  counsel,  in  their  argument,  from 
the  position  which  they  assume,  certainly 
make  evident. 

The  petition  for  a  rehearing  is  overruled, 
at  the  costs  of  the  relator. 


%  Ch.  J.,  concurring: 
The  appellant's  petition,  as  addressed  to 
the  minority  opinion,. rests,  we  respectfully 
submit,  upon  lalse  premises,  i.  e.,  that  the 
validity  of  the  law  of  1893  was  not  in  issue, 
that  the  appellees  were  estopped  to  assert  its 
invalidity,  and  that  the  case  of  State,  Wil- 
son, V.  Wells,  144  Ind.  231,  holds  the  act  of 
1893  to  be  constitutional.  As  in  Denney  v. 
State,  Easier,  144  Ind.  503,  31  L.  R.  A.  726, 
the  petition  sought  the  relief  prayed  upon 
the  earlier  act,  and  denied  the  validity  of 
the   later  act.    The  respondents — ^properly. 


we  have  no  doubt— contended  that  the  entire 
relief  prayed  could  not  be  granted,  because 
of  the  invalidity  of  the  earlier  act.  It  was 
there  held  that  both  acts  were  in  question, 
the  relief  demanded  affirming  one  act  and  de- 
nying the  other.  It  would  ^  remarkable  if 
one  seeking  relief  under  a  law  could  preclude 
his  adversary  from  denying  the  constitution- 
al validity  of  that  law.  It  would  be  no  less 
remarkable  to  hold  that  the  question  must 
be  specially  pleaded,  and  could  not  arise  up- 
cn  demurrer.  In  considering  the  question  of 
estoppel  again  argued,  it  must  be  borne  in 
mind  that  the  person  to  be  estopped,  accord- 
ing to  the  appellant,  is  not  in  court.  He  is 
the  trustee  in  office,  who,  in  this  case,  is  not 
a  party  denying  or  affirming  the  right  of  the 
appellant  to  require  an  dection  this  fall. 
The  issue  in  this  case,  as  we  affirmed  origi- 
nally, is  not  as  to  the  right  of  a  trustee;  it 
is  as  to  the  right  of  the  people  to  elect  a 
trustee.  It  was  the  loss  oi  this  distinction 
by  the  majority  of  the  court,  as  the  minority 
conceived,  tiiat  made  the  hold-over  clause  ap- 
pear to  have  application  to  the  case.  In  the 
case  of  State,  WiUont  v.  Wells,  144  Ind.  £.oi, 
the  constitutional  validity  of  the  act  of  1893 
T^as  neither  mooted  nor  decided,  and,  as  well 
said  by  appellant's  counsel,  constitutional 
questions  are  never  passed  upon  unless  neces- 
sary to  a  decision  of  the  case.  The  constl* 
tutionality  of  laws  is  assumed  where  not  de- 
nied. The  minority  adhere  to  their  original 
opinion. 

Howard,  J.,  concurs  in  this  opiniom 
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William  K.  SULLIVAN,  Receiver  of  the 
American  Building,  Loan,  &  Investment 
Company. 
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!•  The  rlfrlit  of  a  balldlnv,  loan,  and 
inveatnaent  •oclety  to  execute  neso* 


tlable  paper  Is  Implied  In  the  power  to  in- 
cur debts  for  various  purposes,  and  to  sell  and 
mortgage  property. 
a.  The  acceptance  of  a  negotiable  or- 
der hy  a  bulldtnff,  loan,  and  Invest- 
ment  soctety  which  has  power  to  execute 
negotiable  paper  under  some  circumstances 
is  binding  on  the  corporation  In  favor  of  a 
bona  fide  holder,  although  nothing  was  due  to 
the  drawer  of  the  order  when  It  was  accepted. 

(June  17,  1897.) 


Noij: — Power  of  Imilding  aaaootation  to  issue 

negotiable  peeper. 
In  some  states  where  the  statute  authorizing 
the  incorporation  of  building  associations  gives 
them  powers  of  corporations  in  general,  they 
have  the  same  power  as  other  corporations  to  is- 
sue negotiable  paper.  Under  the  English  stat- 
utes, authorizing  societies  to  make  rules*  where  a 
role  provides  for  borrowing  money  and  issuing 
notes  for  the  same,  negotiable  paper  Issued  un- 
der it  and  within  the  limit  prescribed  thereby  Is 
valid.  A  bnildlng  association,  like  any  other 
corporation,  may  indorse  checks  received  by  It 
In  Its  business.  But  where  the  issue  of  negoti- 
able paper  exceeds  the  limit  provided  for  in  the 
roles  under  the  English  statutes*  or  where  the 
roles  give  no  power,  or  where.  In  this  country, 
over  dlrafts.  notes*  bonds,  and  mortgages,  are  is- 
sued by  a  building  association  in  the  absence  of 
a  statute,  soch  paper  is  not  binding  upon  the 
45L.R.  A^ 


association  for  want  of  power.  This  note  Is 
not  Intended  to  include  cases  on  the  question  of 
the  right  of  an  association  to  receive  deposits 
and  issue  certUicates  therefor,  or  the  general 
power  to  borrow  money. 

The  case  of  Obommxs  v.  Sullivan,  which  was 
the  case  of  the  acceptance  of  a  negotiable  order, 
holds  that  a  building  association  authorized  by 
express  provision  by  statute  to  purchase  land 
In  which  it  has  any  Interest,  and  to  sell,  convey, 
or  mortgage  the  same  at  pleasure,  has  the  power 
to  borrow  money  Implied  In  the  power 
to  mortgage,  and  has  the  power  to  negotiate 
notes  taken  for  real  estate  sold,  and  has  the 
power  to  Incur  debt  and  to  execute  the  customary 
evidences  of  Indebtedness. 

This  case  reverses  the  decree  In  Towle  v. 
American  Bldg.  Loan  &  Invest.  Co.  78  Fed.  Rep. 
688. 

A  building  association  formed  "for  the  accumo- 
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APPEAL  by  interveners  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  dismiss- 
ing their  petition  filed  in  an  action  by  Mar- 
cus M.  Towle  against  the  American  Building, 
Loan,  &  Investment  Society  for  the  purpose 
of  obtaining  payment  of  claims  which  plain- 
tiffs had  against  said  society.    Reveraed. 

Before    Woods,   Jenkitis,    and    Shouoalter, 
Circuit  Judges. 

Statement  by  Woods,  Circuit  Judge: 
This  appeal  is  from  a  decree  dismissing 
the  intervening  petition  of  the  appellants, 
John  B.  Grommes  and  Michael  Ullrich,  in 
the  case  of  Marcus  M.  Towle  v.  The  Ameri- 
can Building,  poan,  d  Investment  Society, 
wherein  William  K.  Sullivan  had  been  ap- 
pointed receiver  of  the  assets  of  the  society. 
The  case  was  submitted  and  heard  upon  the 
petition,  answer,  and  a  stipulation  of  the 
parties.  The  substance  of  the  petition  is 
that  George  F.  Montgomery,  being  indebt- 


ed to  the  appellants  in  the  sum  of  $1,608.47, 
on  October  5,  1803,  executed  to  them  the  f(^- 
lowing  accepted  draft: 

$1,608.47-100  Chicago,  Oct  4,  1893. 

Sixty  days  after  date  pay  to  the  order  of 
Grommes  &,  Ullrich  one  thousand  six  hun- 
dred eight  and  47-100  dollars,  value  received, 
and  charge  to  account  of 

George  F.  Montgomery. 

To  the  American  Building  &  Loan  Socie- 
ty, Owings  Building. 

The  acceptance  written  upon  the  face  of 
the  draft  being  as  follows: 

10 — 5— '95.  Accepted.  Am.  B.,  L.  k  I. 
Soc'y,  F.  B.  Modica,  V.  P. 

It  is  alleged  that  prior  to  the  delivery  of 
the  acceptance  the  appellants  had  from  time 
to  time  taken  from  Montgomery  "various 
and  sundry  other  accepted  drafts,"  drawn 
upon,  and  which  at  their  maturity  had  been 


lation  of  a  fund  by  the  savings  of  the  members 
thereof,  sufficient  to  enable  them  to  purchase 
for  themselves  respectively,  real  or  leasehold 
property,  and  generally  for  the  purpose  of  a 
building  association,  and  subiect  in  all  particu- 
lars to  the  limitations  relating  to  corporations, 
which  are  contained  in  the  general  laws  of  the 
state,"  organised  under  Md.  act  1868.  chap.  471, 
I  48,  providing  that  a  corporation  formed  there- 
under may  do  every  act  or  thing  not  inconsist- 
ent with  law,  which  may  be  necessary  or  proper 
to  promote  the  objects,  designs,  and  purposes  for 
which  they  may  be  formed,  is  authorized  to  Is- 
sue a  negotiable  note,  and  if  transferred  to  a 
bona  flde  holder  before  maturity  it  is  binding 
on  the  association.  Davis  v.  West  Saratoga 
Bldg.  Union.  No.  3.  32  Md.  285. 

In  this  case  a  note  was  secured  by  a  mortgage, 
and  wben  it  became  due  the  association  issued 
two  notes  to  have  them  discounted  to  raise  mon- 
ey to  pay  the  first  note,  and  one  of  them  on 
which  suit  was  brought  was  discounted  through 
the  agency  of  a  broker. 

And  a  building  association  organized  under 
Md.  act  1868,  chap.  471,  is  authorized  to  is- 
sue promissory  notes  under  Articles  of  Associa- 
tion 9  and  11,  providing  that  the  board  may  is- 
sue promissory  notes  on  mortgages  only,  and 
that  such  note  shall  always  be  drawn  to  the 
order  of  the  mortgagor,  who  shall  in  all  cases 
Indorse  the  same.  Jackson  v.  Myers,  43  Md. 
452. 

The  fact  that  this  note  had  on  Its  face  a 
printed  representation  of  a  seal  did  not  re- 
strain its  negotiability. 

In  Muth  V.  Uolfleld,  43  Md.  466,  the  power  to 
issue  notes  is  sustained,  the  court  saying  that 
the  notes  are  negotiable  In  form,  and  that  they 
and  others  of  a  similar  form  and  character  have 
been  used  and  regarded  by  the  commercial  com- 
munity as  negotiable  notes. 

In  Canton  Nat.  Bldg.  Asso.  v.  Weber,  34  Md. 
660,  an  action  was  brought  upon  a  single  bill 
Issued  by  a  building  association.  The  question 
as  to  the  power  to  issue  such  bill  was  not  dis- 
cussed. 

In  Clark  v.  Lake  Ave.  Permanent  Sav.  &  L. 
Asso.  48  N.  Y.  S.  R.  189,  an  order  given  by 
the  president  and  secretary  for  money,  and  as- 
signed for  value,  was  held  to  be  negotiable, 
either  as  an  accepted  bill  or  promissory  note. 

In  this  case  the  bill  was  Issued  to  a  party 
for  a  loan  which  was  due  him,  and  no  question 
was  made  as  to  the  power  of  the  association  to 
43  L.  R.  A. 


Issue  such  paper.  It  was  contended  that  It  was 
•subject  to  the  conditions  of  the  association,  bat 
It  was  held  otherwise. 

The  power  to  indorse  a  check,  which  the  sec- 
retary of  the  loan  association,  who  is  Its  gener- 
al official  agent,  has  authority  to  collect.  Is  im- 
plied In  the  power  given  him  to  collect  securi- 
ties and  pay  the  money  for  them  to  the  treas- 
urer. Gate  City  Bldg.  A  L.  Asso.  v.  National 
Bank  of  Commerce,  126  Mo.  82,  27  L.  R.  A 
401. 

In  this  case  under  the  by-laws  the  secretary 
was  made  the  general  official  agent  of  the  as- 
sociation, the  custodian  of  its  securities,  and  to 
him  was  Intrusted  the  duty  of  collecting  all 
moneys  due  the  association,  and  he  had  full 
power  to  receive  the  check  and  collect  the  same. 

And  a  building  association  has  the  power  to 
borrow  money  and  issue  notes  therefor,  under 
Sanborn  A  B.  (Wis.)  Stat.  1204,  U  2009-2014, 
providing  for  the  formation  of  mutual  savings 
fund,  loan,  or  building  corporation.  In  the  man- 
ner prescribed  in  chapter  86,  and  that  thereupon 
such  corporation  shall  have  all  the  powers  and 
privileges,  and  be  subject  to  all  the  liabilities, 
conferred  and  prescribed  by  this  chapter,  and 
such  other  powers  conferred  on  corporations  by 
these  statutes  as  are  necessary  or  proper  to  ac- 
complish the  purposes  prescribed  by  Its  articles 
of  association.  North  Hudson  Mut.  Bldg.  &  L. 
Asso.  V.  First  Nat.  Bank,  79  Wis.  31.  11  L,  R. 
A.  845. 

In  this  case  the  court  said  that  if  the  board 
had  the  power  to  borrow  the  money  for  a  legiti- 
mate purpose,  the  corporation  cannot  defeat  a 
recovery  by  the  bank  for  the  money  borrowed, 
on  the  ground  that  the  board  applied  the  money 
borrowed  to  an  unauthorized  purpose,  unless  It 
shows  that  the  bank  knew  the  purpose  for  which 
the  money  was  borrowed  was  unauthorized,  and 
that  there  Is  no  pretense  that  the  bank  had  any 
such  knowledge. 

It  will  not  be  assumed  on  demurrer  that  a 
note  made  by  a  building  society  was  Improperly 
issued,  where  the  society  was  incorporated 
under  U.  C.  Consol.  Stat.  chap.  53.  i  6. 
providing  that  the  powers  of  the  directors  shall 
be  regulated  by  rules  of  the  society,  and  I  38. 
providing  that  every  such  society  by  its  rules 
authorized  to  borrow  money  shall  not  borrow 
other  than  in  stock  and  shares  of  such  society 
any  sum  greater  than  three  fourths  of  the 
amount  of  capital  actually  paid  in  on  nnadvaneed 
shares  and  invested  In  real  securities  by  Buch 
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severally  paid  by,  the  American  Building, 
Loan,  &  Investment  Society;  that  at  the  time 
when  the  first  of  the  drafts  had  been  taken 
from  Montgomery  in  satisfaction  of  the 
amount  which  he  owed  the  appellants,  they 
had  been  advised  by  F.  6.  Modica,  as  the 
agent  of  the  society,  that  Montgomery  was  a 
creditor  of  the  society,  and  that  his  drafts 
upon  it  were  good,  and  would  be  met  at  ma- 
turity; that  each  of  the  earlier  drafts  was 
accepted  by  the  association  "by  F.  B.  Modica, 
its  vice  president,  in  manner  and  form  pre- 
cisely similar  to  the  acceptance  on  the  face 
of  the  draft  of  October  4,  1893,  aforesaid'*; 
that  "Modica  was,  at  the  time,  in  full  charge 
and  control"  of  the  society,  "and  in  all  busi- 
ness matters,  so  far  as  your  petitioners  were 
concerned,  he  was  the  chief  managing  officer 
of  the  said  society."  It  is  further  alleged 
that,  the  draft  not  having  been  paid  at  ma- 
turity, the  petitioners  in  December,  1893,  be- 
^an  in  the  superior  court  of  Cook  countv  an 
action  at  law,  and  procured  a  writ  of  at- 


tachment to  be  issued  and  levied  upon  real 
property  of  the  society  in  the  county  of  La 
Salle,  111.,  that  the  attachment  was  a  first 
and  valid  lien  upon  that  property,  which 
was  worth  more  than  the  amount  of  the  de- 
mand. The  petition  concludes  with  an  offer 
to  dismiss  the  proceedings  in  the  superior 
court  9f  Cook  county,  and  to  release  the  at- 
tachment, if  leave  to  file  the  petition  be 
granted,  and  the  receiver  ruled  to  answer  the 
same  within  a  short  day. 

The  receiver  answered,  admitting  the  aver- 
ments of  fact  in  the  petition,  but  alleging 
that  when  the  draft  was  accepted  Montgom- 
ery was  not,  and  had  not  since  been,  a  credit- 
or  or  member  or  stockholder  of  the  society; 
that  by  the  by-lawd  of  the  society,  of  which 
the  articles  defining  the  powers  of  the  presi- 
dent and  vice  president  are  set  out,  Modica 
had  no  authority  to  sign,  and  that  the  socie- 
ty had  no  right  or  power  to  execute,  the  ac- 
ceptance. The  by-laws  referred  to  read  as  fol- 
lows :     "It  shall  be  the  duty  of  the  president 


nocletj,  and  that  the  paid-in  and  subscribed  cap- 
ita! j»hall  be  liable  for  the  amount  so  borrowed. 
Suarr  v.  Toronto  Permanent  Bldg.  &  Sav.  Soc. 
29  U.  C.  Q.  B.  317. 

Where  a  note  was  given  for  money  advanced 
and  title  deeds  delivered  as  a  security  by  a  so- 
ciety founded  In  1870.  and  Incorporated  under  6 
&  7  Wm.  IV.  chap.  32.  and  not  Incorporated  un- 
der the  bnilding  societies  act  of  1874,  the  court 
sustained  a  rule  providing  that  the  trustees  or  di- 
rectors may  from  time  to  time  as  occasion  may  re- 
uuire,  borrow  and  take  up  at  Interest  any  sum 
or  sums  of  money,  and  any  borrowed  money 
shall  be  a  first  charge  on  the  funds  and  property 
of  the  society,  and  In  case  the  trustees  or  direct- 
ors shall  at  any  time  give  their  Joint  and  sever- 
al promissory  note  or  other  security  for  money 
borrowed  for  or  on  behalf  of  the  society,  in  such 
caae  the  person  giving  the  security  shall  be  In- 
demnified by  the  society,  and  the  funds  and 
property  of  the  society  shall  be  subject  to  the 
repayment  of  the  borrowed  money ;  the  bor- 
rowed money  being  always  a  charge  on  the  so- 
ciety's funds  and  property.  It  was  further  held 
that  the  lenders  were  entitled  In  the  winding  up 
to  the  payment  out  of  the  assets  after  satisfac- 
tion of  the  outside  creditors  and  In  priority  to 
the  claims  of  all  shareholders  or  members,  the 
lenders  giving  up  their  securities  to  the  ofiicial 
liquidators.  The  act  of  1875.  amending  S  ^  of 
the  act  of  1874,  was  held  not  to  affect  the  ex- 
isting societies  unless  they  registered  under  the 
new  act,  which  this  society  had  not  done.  Ag- 
new  V.  Murray.  L.  U.  9  App.  Cas.  510. 

In  this  case  the  dictum  in  Laing  v.  Reld. 
infra,  as  to  an  unlimited  power  of  borrowing, 
was  overruled.  These  cases  were  In  substance, 
though  not  In  form,  appeals  from  a  decision  Re 
f Guardian  Permanent  Ben.  Bldg.  Soc.  L.  R.  23 
f*h.  Div.  440,  and  reverse  the  decision  of  the 
rourt  of  appeals  in  that  case. 

Where  a  building  society  organised  under  act 
6  &  7  Wm.  IV.,  chap.  32,  had  from  time  to 
time  borrowed  money  and  given  notes  to  secure 
the  payment  of  the  same  under  rule  1.  provid- 
ing that  the  object  of  the  society  Is  to  raise  by 
weekly  contributions  a  fund  to  enable  each  of 
them  to  erect  or  purchase  a  dwelling  house,  or 
other  real  or  leasehold  property,  and  rule  18, 
providing  that  the  trustees  may,  as  occasion 
shall  require,  borrow  and  take  up  at  interest  any 
sum  of  money  from  any  banker  with  whom  the 
funds  of  this  society  shall  be  deposited,  or  from 
any  other  person,  to  procure  which  the  trustees 
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may  give  their  own  personal  security,  and  be 
Indemnified  out  of  the  first  funds  of  this  society 
which  shall  be  received,  and  that  the  total  sum 
to  be  borrowed  shall  n«t  exceed  two  thirds  of 
the  amount  secured  by  the  mortgages  to  the  so- 
ciety, a  shareholder  brought  a  suit  for  an  In- 
junction against  the  payment  of  the  notes  given 
by  the  trustees  for  borrowed  money,  alleging  a 
want  of  power,  although  admitting  that  the 
money  had  been  applied  to  the  purposes  of  the 
society :  but  It  was  held  that  the  rule  was  not 
In  Itself  In  excess  of  the  power  of  the  society. 
Lalng  V.  Reed,  L.  R.  5  Ch.  4,  18  Week.  Rep.  76. 

It  was  said  In  this  case  that  If  the  rule  had 
not  limited  the  amount  It  would  have  been  ultra 
rircs.  but  this  dictum  was  overruled  In  Agnew  v. 
Murray.  L.  R.  9  App.  Cas.  519. 

But  where  nothing  has  been  secured  by  a  so- 
ciety on  mortgages  from  Its  members.  It  is  not 
Hable  on  an  overdraft  by  the  society  on  its 
bankers,  secured  by  a  deposit  of  title  deeds  to 
be  paid  with  interest,  that  Is  a  loan  under  build- 
ing societies  act  1874.  (15.  providing  that  a 
society  may  receive  deposits  or  loans  at  Interest 
from  its  members  or  other  persons,  within  the 
limits  provided  by  the  section,  and  in  a  termi- 
nating society  the  total  amount  received  on  de- 
posit or  loan  and  not  repaid  may  either  be  a 
sum  not  exceeding  two  thirds  of  the  amount 
for  the  time  being  secured  to  the  society  by 
mostgages  from  its  members,  or  a  sum  not  ex- 
ceeding twelve  months'  subscription  on  the 
shares  for  the  time  being  In  force.  In  such  a 
case  the  directors  are  personally  liable  under 
building  societies  act.  |  43,  providing  that  If  any 
society  receives  loans  or  deposits  in  excess  of 
the  limits  prescribed  by  the  act,  the  directors 
receiving  such  loans  shall  be  personally  respon- 
sible, where  the  society  adopts  the  first  alter- 
native under  |  15,  8Ufira,  and  they  cannot  main- 
tain that  the  other  alternative  of  the  act  ap- 
plies. Looker  v.  Wrigley.  L.  R.  9  Q.  B.  Div. 
397. 

Under  the  certified  rules  of  an  unincorporated 
building  society  providing  that  the  directors 
might  borrow  money  not  exceeding  a  prescribed 
amount,  where  loans  were  made  In  accordance 
with  advertisements,  through  the  secretary, 
who  gave  a  receipt  in  writing  agreeing 
"to  procure  the  promissory  note  of  the 
directors  for  the  loan,"  after  which  a  note 
was  given  of  the  date  of  the  receipt,  and  when 
the  limit  had  been  exceeded  other  money  was 
loaned  but  no  note  of  the  directors  was  given. 
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to  preside  at  all  meetings  of  the  shareholdera 
and  of  the  board  of  directors,  to  sign,  all 
certificates  of  stock,  and  to  sign  all  releases 
of  mortgages,  and  he  shall  do  all  other  du- 
ties usually  pertaining  to  this  office."  'The 
vice  president  shall  perform  all  the  dutiea 
of  the  president  in  his  absence.  In  case  of 
any  vacancy  in  that  office  he  shall  be  ew  offi' 
do  president  until  the  vacancy  is  filled." 

The  stipulation  of  the  parties  is  to  the  ef- 
fect that  the  copy  of  the  by-laws  set  out  in 
the  answer  is  correct;  that  the  petitioners, 
when  the  accepted  draft  was  delivered  to 
them,  had  no  knowledge  that  such  were  the 
by-laws,  other  than  the  general  knowledge 
imputed  to  them  from  the  nature  of  the  soci- 
ety ;  and  that  it  is  true,  as  alleged  in  the  an- 
swer, that  the  society  was  not  and  had  not 
been  indebted  to  Montgomery,  of  which  fact, 
and  that  he  was  not  a  member  or  stockholder 
of  the  society,  the  petitioners  were  ignorant 


until  the  date  of  the  stipulation.  The  Amer- 
ican Building,  Loan,  k  Investmeot  Society 
was  incorporated  on  November  22,  1888,  un- 
der the  act  of  the  general  aaeembly  of  Illi- 
nois entitled  ''An  Act  to  Enable  Associaiions 
of  Persons  to  Become  a  Body  Corporate  to 
Blaise  Funds  to  be  Loaned  only  among  the 
Members  of  Such  Association,"  which  went 
into  force  July  1,  1879.  1  Starr  k  C.  Anno. 
Stat  2d  ed.  p.  1045,  chap.  32,  §|  108-134. 

Messrs.  Ralph  M.  Shaw,  Frederick  S. 
Winston,  James  F.  Meagher,  Silas  H. 
Strawn,  and  Frederick  B.  Babcook,  for 

appellants : 

The  acceptor  of  a  bill  of  exchange,  even 
though  he  has  no  funds  in  his  hands  belong- 
ing to  the  drawer  at  the  date  of  the  accept- 
ance, and  even  though  he  was  not  then,  or 
did  not  thereafter  Income,  indebted  to  the 
drawer  in  any  manner,  is  nevertheless  liable 


whereupon  the  secretary  absconded,  the  society 
was  held  not  to  be  liable  on  his  agreements. 
Chapleo  v.  Brunswick  Permanent  Bldg.  Soc.  L. 
R.  6  Q.  B.  Dlv.  696,  50  L.  J.  C.  P.  N.  S.  372.  44 
L.  T.  N.  S.  449,  29  Week.  Eep.  529. 

And  a  bond  and  mortgage  given  by  a  building 
association  for  the  purchase  of  land  Is  ultra 
vires.  In  the  absence  of  any  statute  authorizing 
such  purchase.  But  under  Pa  act  June  17, 
1878  (Pub.  Laws,  214),  confirming  purchases 
made  by  building  and  loan  associations  prior  to 
the  act,  the  title  to  the  land  is  validated,  at 
least  so  far  as  to  enable  the  association  to  hold 
the  land  if  it  so  elect,  the  purchase  money  due 
Is  a  lien  on  the  land,  and  the  recourse  of  the 
vendors  Is  limited  to  the  land.  Faulkner's  Ap- 
peal, 11  W.  N.  C.  48. 

Under  a  building  association  rule  stating  that 
the  object  of  the  society  is  to  raise  a  fund  for 
the  purpose  of  enabling  its  members  to  purchase 
land,  to  erect  houses  thereon,  to  provide  means 
for  the  profitable  investment  of  small  savings, 
and  an  amended  rule  providing  that  the  dfVect- 
ors  shall  have  power  to  borrow  for  the  purpose 
of  the  society  such  sums  and  at  such  rates  of 
interest  as  they  may  think  proper,  the  society 
has  not  the  power  to  borrow  money  to  loan  to 
another  society  where  the  trustees  give  their 
notes  and  deposit  society  mortgages  as  security. 
But  the  holder  of  the  securities  will  not  be  com- 
pelled to  give  them  up  until  he  has  been  paid 
his  debt.  Re  Durham  County  Permanent  In- 
vest. Land  &  Bldg.  Soc  L.  B.  12  Eq.  516,  41  L. 
J.  Ch.  N.  8.  124,  26  L.  T.  N.  S.  83. 

In  this  case  it  was  not  disclosed  that  the 
lender  knew  the  purpose  for  which  the  money 
was  to  be  used. 

Bankers  allowing  an  overdraft  under  a  con- 
tract  ultra  virea,  made  by  a  building  society, 
were  entitled  to  hold  securities  for  so  much  of 
the  money  advanced  as  has  been  applied  In  pay- 
ment of  the  debts  and  liabilities  of  the  society 
properly  payable  and  unpaid  to  the  banker. 
Blackburn  Bldg.  Soc.  v.  Cunliffe,  L.  B.  22  Ch. 
Dlv.  61.  52  L.  J.  Ch.  N.  S.  641,  48  L.  T.  N.  S. 
83.  31  Week.  Rep.  98. 

Where  bankers  advanced  money  on  a  note 
given  by  a  committee  for  a  building  society,  and 
one  of  the  obligors  brought  suit  against  the 
bankers  and  shareholders  asking  for  an  account- 
ing, and  for  a  contribution  in  respect  of  the 
notes  by  the  persons  who  signed  the  same,  and 
by  the  persons  present  at  the  meeting,  at  which  it 
was  resolved  to  borrow  money  and  to  appoint  a 
committee  to  join  in  the  security,  it  was  held  un- 
der the  society  rules,  cl.  13,  providing  for  accom- 
modating a  member  desiring  an  advance  by  the  / 
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society  obtaining  a  loan  for  that  purpose,  that 
no  loan  could  be  made  by  the  managing  body  so 
as  to  bind  the  society,  unless  to  make  an  ad- 
vance to  a  member  who  had  agreed  to  the  terms 
specified ;  but  that  as  between  the  persons  who 
signed  and  those  who  authorized  them  to  sign 
they  were  all  liable  to  make  good  the  amount 
and  indemnify  the  plaintiff  who  has  paid. 
Moye  V.  Sparrow,  18  Week.  Rep.  400,  22  Ll  T. 
N.  S.  154. 

And  where  money  was  advanced  in  1857  to  a 
society  on  the  security  of  promissory  notes 
signed  by  the  trustees,  when  the  rules  of  the  so- 
ciety as  certified  did  not  contain  any  power  to 
borrow  money,  but  a  rule  which  was  never  certi- 
fied was  subsequently  added  empowertag  the 
managers  to  borrow  such  sums  as  they  might 
consider  necessary  to  advance  to  meml>ers.  it 
was  held  that  the  claim  on  winding  ap  against 
the  company  on  the  notes  should  be  disallowed. 
Re  Coetmor  Ben.  Bldg.  Soc  61  L.  T.  253. 

In  State,  Col  burn,  v.  Oberlln  Bldg.  &  L.  Asso. 
36  Ohio  St.  258,  which  was  an  information  in 
quo  warranto  to  oust  a  building  association 
from  acting  as  a  corporation.  It  was  held  that 
under  Ohio  acts  May  6,  1868,  May  9,  1868  (65 
Ohio  Laws.  133-173,  Swan  &  S.  194,  195).  pro- 
viding for  an  association  l>ecoming  a  corporation 
to  raise  money  to  be  loaned  among  Its  members, 
such  an  association  had  no  power  to  disooimt 
notes  given  by  its  officers  for  the  purpose  of 
raising  money  to  loan  the  same ;  that  the  only 
way  in  which  money  to  l>e  loaned  could  be  ac- 
cumulated was  by  duea  fees,  premiums,  and  in- 
terest. 

In  Gbommbs  v.  Sullfvan  the  case  of  State, 
Colbum,  V.  Oberlln  Bldg.  &  L.  Asso.  35  Ohio  SL 
263,  was  distinguished,  on  the  ground  that  there 
the  procedure  was  by  quo  warranto  against  the 
society  for  an  abuse  of  its  power,  and  involved 
no  question  of  the  validity  of  a  corporate  obliga- 
tion in  the  hands  of  an  Innocent  purchaser. 

Under  statutes  like  Tex.  Rev.  Stat.  art.  589, 
limiting  the  business  of  such  associations  to  the 
legitimate  objects  of  their  creation,  some  ques- 
tions might  arise  as  to  the  distinction  between 
the  purposes  for  which  their  negotiable  paper 
might  be  Issued,  and  the  consequent  effect  up- 
on the  validity  of  such  paper.  But  these  ques- 
tions do  not  seem  to  have  been  yet  before  the 
courts,  although  it  was  held  In  Anderson  v. 
Cleburne  Bldg.  &  L.  Asso.  4  Tex.  App.  Civ.  Caa 
(Wlllson)  I  174,  that  such  a  statute  made  the 
discounting  of  notes  by  such  an  association 
ultra  vires  as  an  exercise  of  banking  businesa 
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m  an  action  bronglit  by  the  payee  against 
him  to  recover  on  the  acceptance. 

Diversy  v.  Loeb,  22  111.  394;  Diveray  v. 
if oor,  22  lU.  331,  74  Am.  Dec.  157 ;  United 
States  y.  Bank  of  the  Metropolis,  15  Pet. 
377,  393,  10  L.  ed.  774,  780;  Ooetz  v.  Bank 
of  Kansas  City,  119  U.  S.  551,  560,  30  L.  e<L 
515,  518. 

This  is  the  law,  even  if  there  was  no  con- 
sideration as  between  the  drawer  and  the  ac- 
ceptor. And  lack  of  consideration  would 
not  be  a  defense  in  an  action  brought  by  the 
payee  against  the  acceptor,  even  if  the  payee 
knew  there  was  no  consideration  as  between 
the  acceptor  and  the  drawer. 

Diversy  v.  Loeh,  22  111.  394;  Diversy  v. 
Moor,  22  111.  331,  74  Am.  Dec.  157;  Nowak 
V.  Ewcelsior  Stone  Co.  78  111.  307;  Hardy  v. 
Ross,  4  111.  App.  501 ;  Toumsley  v.  Sumrall, 
2  Pet.  170,  7  L.  ed.  386;  United  States  v. 
Bank  of  the  Metropolis,  15  Pet.  377,  393,  10 
Jj.  ed.  774,  780. 

The  negotiable  paper  of  a  corporation  in 
the  hands  of  a  holder  who  takes  it  in  good 
faith  for  value  can  be  enforced  against  the 
corporation,  even  though  it  be  an  accommo- 
dation note. 

San  Antonio  v.  Mehaffy,  96  U.  S.  312,  314, 
24  L.  ed.  816,  817;  Mechanics'  Bkg.  Asso.  v. 
New  York  d  8.  White  Lead  Co.  35  N.  Y.  505 ; 
Monument  Nat.  Bank  v.  Olohe  Works,  101 
Mass.  57,  3  Am.  Rep.  322. 

Whenever  one  of  two  innocent  parties 
must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the 
loss  must  sustain  it.  This  law  applies  to 
corporations  as  well  as  to  individuals. 

Lickharroto  v.  Mason,  2  T.  R.  63 ;  Hem  v. 
Nichols,  1  Salk.  289;  Story,  Partn.  If  108; 
Merchants*  Bank  v.  State  Bank,  10  Wall. 
604,  646,  19  L.  ed.  1008,  1017;  New  York  d 
N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30 ;  Phila- 
delphia d  R.  R.  Co.  V.  Derby,  14  How.  468, 
479,  14  L.  ed.  602  506;  Heenrioh  v.  Pullman 
Palace  Car  Co.  20  Fed.  Rep.  100;  Lee  v. 
Sandy  Hill,  40  N.  Y.  443 ;  Locke  v.  Steams, 
1  Met.  560,  35  Am.  Dec.  382. 

If  agents  conduct  themselves  fraudulently 
so  that  if  they  had  been  acting  for  private 
employers  the  persons  for  whom  they  were 
acting  would  have  been  affected  and  bound 
by  their  fraud,  the  same  rule  must  prevail 
when  the  principal  under  whom  an  agent 
acts  is  a  corporation. 

Merchants*  Bank  v.  State  Bank,  10  Wall. 
604,  646,  19  L.  ed.  1008,  1018;  New  York  d 
N.  H.  R.  Co.  V.  Schuyler,  34  N.  Y.  50 ;  Phila- 
delphia, W,  d  B.  R.  Co.  V.  Quigley,  21  How. 
202,  210,  16  L.  ed.  73,  75 ;  First  Nat.  Bank  v. 
Graham,  100  U.  S.  699,  702,  25  L.  ed.  750, 
761;  Frankfort  Bank  v.  Johnson,  24  Me. 
490;  Henderson  v.  San  Antonio  d  M.  O.  R. 
Co.  17  Tex.  560,  67  Am.  Dec.  675;  Soofield 
Rolling  Mill  Co.  v.  State,  54  Ga.  635. 

Strangers  to  a  corporation  cannot  be  bound 
by  the  rules  adopted  for  the  government  of 
the  company. 

Smith  v.  Smith,  62  111.  493 ;  Metropole 
Bldg.  d  Turkish  Bath  Co.  v.  Cki/rden  City  Fan 
Co.  50  111.  App.  681 ;  Wait  v.  Smith,  92  111. 
386;  Union  Mut.  L,  Ins.  Co.  v.  White,  106 
m.  67;  Si.  Louis,  A,  d  C.  R.  Co.  v.  Dalby,  19 
m.  363;  Driscoll  v.  West  Bradley  d  C.  Mfg. 
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Co.  59  N.  Y.  96;  State  ▼.  Overton,  24  N.  J. 
L.  435,  61  Am.  Dec.  671. 

The  by-laws  of  the  association  in  question 
did  not  in  any  degree  increase  or  lessen  the 
authority  of  the  omcers  of  the  association. 

Smith  V.  Smith,  62  111.  493;  Glover  v.  Lee, 
140  111.  102;  Mitchell  v.  Deeds,  49  III.  416, 
95  Am.  Dec.  621. 

Where  the  officers  of  a  corporation  openly 
exercise  powers  affecting  the  interests  of 
third  parties,  which  presupposes  a  delegated 
authority  for  that  purpose,  and  other  corpo- 
rate acts  subsequently  performed  show  that 
the  corporation  must  have  contemplated  the 
legal  existence  of  such  authority,  the  acte  of 
such  officers  will  be  deemed  rightful  and  the 
delegated  authority  will  be  presumed. 

Marshall  County  Supers,  v.  Schenok,  6 
Wall.  772, 18  L.  ed.  656;  Farmers*  d  M.  Bank 
V.  Butchers*  d  D.  Bank,  16  N.  Y.  125,  69  Am. 
Dec.  678;  Union  Mut.  L.  Ins.  Co.  v.  White, 
106  111.  67 ;  St.  Louis,  A.  d  C.  R.  Co.  v.  Dal- 
by, 19  111.  353;  Metropole  Bldg.  d  Turkish 
Bath  Co.  V.  Garden  City  Fan  Co.  60  111.  App. 
681 ;  Minei's*  Ditch  Co.  v.  Zellerbaoh,  37  Gal. 
543,  99  Am.  Dec.  300;  Page  v.  Fall  River,  W. 
d  P.  R.  Co.  31  Fed.  Rep.  257;  New  York  d 
N.  B.  R.  Co.  V.  Schuyler,  34  N.  Y.  58. 

The  plea  of  ultra  vires  should  n^,  as  a 
general  rule,  prevail,  whether  interposed  for 
or  against  a  corporation,  when  it  would  not 
advance  justice,  but,  on  the  contrary,  would 
accomplish  a  legal  wrong. 

Kadish  v.  Garden  City  Equitable  Loan  d 
Bldg.  Asso.  151  111.  631 ;  Whitney  Arm>s  Co. 
V.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  604; 
Darst  V.  Qale,  83  111.  136;  Ohio  d  M.  R.  Co. 
V.  McCarthy,  96  U.  S.  258,  267,  24  L.  ed.  693, 
696;  San  Antonio  v.  Mehaffy,  96  U.  S.  312, 
315,  24  L.  ed.  816,  817. 

If  the  extrinsic  fact  upon  which  depends 
the  lawful  character  of  the  act  is  one  pecul- 
iarly within  the  knowledge  of  the  general 
agent  of  the  corporation  by  whom  the  act  is 
done,  the  act  itself  is  an  implied  representa^ 
tion  that  the  necessary  fact  exists,  the  truth 
of  which  the  corporation  is  estopped  to  denv 
as  against  any  person  who  in  dealine  with 
the  corporation  has  parted  with  value,  or 
what  the  law  considers  value,  on  the  faith  of 
it. 

Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.  6 
U.  S.  App.  312,  52  Fed.  Rep.  191,  3  C.  C.  A. 
1,  17  L.  R.  A.  595;  Bissell  v.  Michigan  S.  d 
N.  I.  R.  Cos.  22  N.  Y.  258;  Union  Mut.  L. 
Ins.  Co.  V.  White,  106  111.  67 ;  Farmers*  d  M. 
Bank  v.  Butchers*  d  D.  Bank,  16  N.  Y.  126, 
69  Am.  Dec.  678. 

If  it  is  possible,  under  any  hypothetical 
condition  of  facts,  for  the  act  in  question  to 
be  within  the  express  or  implied  power  of  a 
corporation,  the  corporation  will  be  estopped 
in  a  particular  instance  to  say  that  the  act 
in  question  is  not  within  such  express  or  im- 
plied power,  when  such  a  defense  would  be  to 
the  injury  of  an  innocent  third  party;  and 
this,  even  if  the  act  itself  was  unauthorized 
and  illegal. 

Citizens*  State  Bank  v.  Hawkins,  34  U.  S. 
App.  423,  71  Fed.  Rep.  369,  18  C.  C.  A.  78; 
Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.  6  U. 
S.  App.  312,  52  Fed.  Rep.  195,  3  0.  C.  A.  1, 
17  L.  R.  A.  596;  Marshall  County  Supers,  v. 
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Schenck,  6  Wall.  772,  784, 18  L,  ed.  556,  559; 
Ohio  d  U,  R.  Co,  V.  McCarthy,  96  U.  S.  258, 
267,  24  L.  ed.  693,  695;  Bisaell  v.  Michigan  8. 
d  xV.  /.  It,  Cos.  22  N.  Y.  258 ;  Macon  County  v. 
Shores,  97  U.  S.  272,  279,  24  L.  ed.  889,  890 ; 
Gelpcke  v.  Dubuque,  1  Wall.  175,  203,  17  L. 
ed.  620, 524 ;  Farmers'  d  M,  Bank  v.  Butchers' 
d  D.  Bank,  16  N.  Y.  125,  69  Am.  Dec.  678; 
Stoney  v.  American  L.  Ins.  Co.  11  Paige, 
635;  Madison  d  I.  R.  Co.  v.  Norwich  8av. 
Soo.  24  Ind.  457;  New  York  d  N,  H.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30 ;  State  Bd.  of  Agri.  v. 
Citizens'  Street  R.  Co.  47  Ind.  407,  17  Am. 
Rep.  702;  Miners'  Ditch  Co.  v.  Zellerhach,Z7 
Cal.  543,  99  Am.  Dec.  300. 

Where  a  party  dealing  with  a  corporation 
has  acted  in  good  faith,  and  the  contract  has 
been  completely  executed,  so  that  nothing  re- 
mains to  be  done  except  the  payment  by  the 
corporation  to  the  party,  the  corporation  is 
always  estopped  to  set  up  its  want  of  author- 
ity as  a  defense,  unless  the  act  is  malum  in 
se  or  expressly  prohibited. 

Wood  V.  Corry  Waterworks  Co.  44  Fed. 
Rep.  146,  12  L.  R.  A.  168;  Knoio  County 
Comrs.  V.  Aspinwall,  21  How.  539,  545,  16 
L.  ed.  208,  210;  Dimpfel  v.  Ohio  d  M.  R.  Co. 
9  Biss.  127 ;  National  Bank  y.  Matthews,  98 
U.  S.  621,  629,  25  L.  ed.  188,  190;  Planters' 
Bank  y.' Union  Bank,  16  Wall.  483,  499,  500, 

21  L.  ed.  473,  479,  480;  Union  Trust  Co.  v. 
lUinois  Midland  R.  Co.  117  U.  S.  434,  468, 
29  L.  ed.  963,  975;  Bradley  v.  Ballard,  55 
111.  413,  7  Am.  Rep.  656;  Radish  v.  Garden 
City  Equitable  Loan  d  Bldg.  Asso.  151  111. 
631;  Darst  v.  Oale,  83  111.  136;  Peoria  d  S. 
R.  Co.  V.  Thompson,  103  111.  187 ;  Holmes  d 
G.  Mfg.  Co.  V.  Holmes  d  W.  Metal  Co.  127  N. 
Y.  262;  Whitney  Arm^  Co.  v.  Barlow,  63  N. 
Y.  62,  20  Am.  Rep.  504 ;  Parish  v.  Wheeler, 

22  N.  Y.  494 ;  Woodruif  v.  Erie  R.  Co.  93  N. 
Y.  609;  Hays  v.  Galion  Gaslight  d  Coal  Co. 
29  Ohio  St.  330;  Thompson  v.  Lambert,  44 
Iowa,  239;  State  Bd.  of  Agri.  v.  Citizens* 
Street  R.  Co.  47  Ind.  407,  17  Am.  Rep.  702. 

Under  such  circumstances,  when  the  con- 
tract has  been  fully  executed  the  question  of 
ultra  vires  can  only  be  raised  by  a  direct  pro- 
ceeding in  quo  warranto. 

National  Bank  v.  Matthews,  98  U.  S.  621, 
629,  25  L.  ed.  188,  190;  Citizens*  State  Bank 
V.  Hawkins,  34  U.  S.  App.  423,  71  Fed.  Rep. 
369,  18  C.  C.  A.  78;  Knox  County  Comrs.  v. 
Aspinwall,  21  How.  539,  16  L.  ed.  208;  Al- 
exander V.  Tolleston  Club,  110  111.  65;  Union 
Water  Co.  v.  Murphy's  Flat  Fluming  Co.  22 
Cal.  621 ;  California  State  Teleg.  Co.  v.  Alta 
Teleg.  Co.  22  Cal.  398;  Chester  Glass  Co.  v. 
Dewey,  16  Mass.  94. 

Messrs.  Iiorin  C.  Collins,  Jr.,  and 
'William  Meade  Fletolier,  for  appellee: 

Appellee  is  not  estopped  from  asserting 
that  it  is  not  liable  upon  the  instrument  in 
question,  its  execution  being  beyond  the  scope 
of  any  express  or  implied  powers  on  the  part 
of  the  party  purporting  to  act  for  the  corpo- 
ration, and  it  being  undisputed  that  the  cor- 
poration in  question  never  received  any  con- 
sideration of  any  kind  from  any  person  for 
such  attempted  liability. 

Humboldt  Min.  Co.  v.  Variety  Iron  Works 
Co.  22  U.  S.  App.  334,  62  Fed.  Rep.  357.  10 
C.  C.  A.  415;  St.  Louis,  F.  d  T.  H.  R.  Co.  v. 
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Terre  Haute  d  I.  R.  Co.  145  U.  a  393,  36  L. 
ed.  738;  Central  Transp.  Co.  v.  PuUman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  55; 
Morawetz,  Priv.  Corp.  §  351;  Merchants^ 
Nat.  Bank  v.  Detroit  Knitting  d  Corset 
Works,  68  Mich.  620;  Davis  v.  Rockingham 
Invest.  Co.  89  Va.  290;  New  York  Iron  Mine 
V.  First  Nat.  Bank,  39  Mich.  644;  Adriance 
V.  Roome,  52  Barb.  411;  Lowell  Five  Cents 
Sav,  Bank  y.  Winchester,  8  Allen,  121 ;  First 
Nat.  Bank  y.  Council  Bluffs  City  Wateru>orks 
Co.  56  Hun.  412;  Webber  v.  WiUiams  Col- 
lege, 23  Pick.  302;  City  Electric  Street  R.  Co^ 
V.  First  Nat.  Exch.  Bank,  62  Ark.  33,  31  L. 
R.  A.  535;  Cattron  v.  First  Universalist  Soc. 
46  Iowa,  106;  Bigelow,  Estoppel,  5th  ed.  S 
466;  Oregonian  R.  Co.  v.  Oregon  R.  d  Nav. 
Co.  10  Sawy.  464. 

The  contention  of  the  appellants,  that 
whenever  one  of  two  innocent  parties  must 
suffer  by  the  acts  of  others,  he  who  has  ena- 
bled such  third  person  to  occasion  loss  must 
sustain  it,  and  this  law  applies  to  corpora- 
tions as  well  as  individuals,  is  not  well 
founded,  and  does  not  apply  in  the  present 
instance. 

Lowell  Five  Cents  Sav.  Bank  y.  Winches- 
ter, 8  Allen,  115;  Oregonian  R.  Co.  v.  Oregon 
R.  d  Nav.  'Co.  10  §awy.  464. 

The  same  distinction  exists  between  trad- 
ing and  non trading  corporations  as  between 
trading  and  non  trading  copartnerships. 
Even  bona  fide  purchasers  of  negotiable  in- 
struments executed  by  a  nontrading  partner- 
ship must  prove  the  power  of  the  agent  or 
partner  to  execute  such  instrument  on  behalf 
of  the  firm,  and  the  same  rule  applies  to  the- 
agent  or  officer  of  a  nontrading  corporation. 
Such  power  is  not  implied  or  presumed. 

Bates,  Partn.  §§  342,  345,  443;  Smith  v. 
Sloan,  37  Wis.  285,  19  Am.  Rep.  757:  Hibbler 
V.  De  Forest,  6  Ala.  92 ;  Vlery  v.  Ginrich,  57 
111.  533;  Story,  Partn.  §§  102-126;  3  Collyer, 
Partn.  p.  269,  chap.  1,  §  2;  Morse  v.  Rich- 
mond, 6  111.  App.  169;  17  Am.  &  Eng.  Enc. 
Law,  p.  1026;  Pooley  v.  Whitmore,  10 
Heisk.  029,  27  Am.  Rep.  733 ;  Pease  v.  Cole,. 
63  Conn.  53,  55  Am.  Rep.  53;  Dickinson  v. 
Valpy,  10  Barn,  k  C.  138;  Hedley  v.  Bain- 
bridge,  3  Q.  B.  316;  Judge  y.  BrasweU,  la 
Bush,  67,  26  Am.  Rep.  186;  Levy  y.  Pyne, 
Car.  &  M.  453 ;  Hunt  v.  Chapin,  6  Lans.  139 : 
4Thomp.Corp.  §  4641 ;  Morawetz,  Priv.  Corp. 
2d  ed.  |§  351,  353,  606;  First  Nat.  Bank  v. 
Council  Bluffs  City  Watertoorks  Co.  66  Hun, 
412 ;  Merchants'  Nat,  Bank  v.  Citieens*  Gas- 
light Co.  159  Mass.  505;  Webber  y.  Williams^ 
College,  23  Pick.  302 ;  Packard  v.  First  Uni- 
versalist Soc.  10  Met.  427 ;  Torrey  v.  Dustin 
Monument  Asso.  6  Allen,  327;  Lowell  Five 
Cents  Sav.  Bank  v.  Winchester,  8  Allen,  10:1 : 
Tappan  v.  Warren  Five  Cents  Sav.  Bank,  127 
Mass.  107;  Craft  v.  South  Boston  R.  Co.  150 
Mass.  207,  6  L.  R.  A.  641 :  Silliman  v.  Fred- 
ericksburg, 0.  d  C.  R.  Co.  27  Gratt.  131 ;  The 
Floyd  Acceptances ,  7  Wall.  680,  19  L.  ed. 
175:  Clark  v.  Des  Moines,  19  Iowa,  209; 
Bateman  v.  Mid-Wales  R.  Co.  L.  R.  1  C.  P. 
499:  Narragansett  Bank  v.  Atlantic  Silk  Co. 
3  Met.  282;  Bates  v.  Keith  Iron  Co.  7  Met. 
224. 

The  American  Building,  Loan,  ft  Invest- 
ment Society  is  not  a  trading  or  manufac- 
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luring  (MM'poration.  Building  and  loan  as- 
sociations are  essentially  corporate  copart- 
nerships; they  have  no  function  except  to 
gather  together  from  small  stated  contribu- 
tions sums  large  enough  to  justify  loans  to 
their  members,  and  the  same  rule  exists  rela- 
tive to  the  issuance  of  negotiable  paper  by 
them  through  their  officers  as  in  the  case  of 
an  instrument  executed  in  the  name  of  a 
nontrading  copartnership  by  one  of  the  gen- 
eral partners. 

Toiole  V.  American  Bldg.  Loan^  d  Invest. 
Soe.  01  Fed.  Rep.  446;  Re  National  8av. 
lA>an  d  Bldg.  A880.  9  W.  N.  C.  79 ;  Endlich, 
Bldg.  Asso.  S§  111,  283,  511,  515,  547;  Bur- 
bidge  v.  Cotton,  8  Eng.  L.  k  Eq.  57 ;  Silver  v. 
Bnmes,  6  Bine.  N.C.  180;  Christian's  Appeal, 
102  Pa.  184 ;  Thompson,  Bldg.  Asso.  p.  132,  § 
1 ;  Starr  &  C.  Rev.  Stat.  1896,  chap.  22,  §§ 
115,  118;  Rhodes  v.  Missouri  8av.  d  L.  Co. 
173  111.  621,  42  L.  R.  A.  93;  2  Am.  &  Eng. 
Enc.  Law,  p.  604 ;  1  Am.  &  Eng.  Enc.  Law,  p. 
89;  Bouvier,  Law  Dictionary;  Warren  v. 
Shook,  91  U.  S.  704,  23  L.  ed.  421 ;  111.  Const, 
art.  11,  §  5;  Re  National  Permanent  Ben. 
Bldg,  Soc.  22  L.  T.  N.  S.  285;  Re  Victoria 
Permanent  Ben.  Bldg.  Invest,  d  Freehold 
Land  Soc.  22  L.  T.  N.  S.  779 ;  State,  Colbum, 
Y.  Oberlin  Bldg.  d  L.  Asso.  35  Ohio  St.  263 ; 
Morawetz,  Priv.Corp.  §  351 ;  Bisselly.  Michi- 
gan S.  d  N.  I.  R.  Co.  22  N.  Y.  258 ;  Pooley  v. 
Whitmor^,  10  Heisk.  629,  27  Am,  Rep.  733; 
Bates,  Partn.  §  342;  Merchants*  Nat.  Bank 
Y.  Citizens'  Gaslight  Co.  159  Mass.  505;  2 
Morawetz,  Priv.  Corp.  2d  ed.  §  608;  Mer- 
chants' Nat.  Ba/nk  v.  State  Nat.  Bank,  10 
Wall.  604,  19  L.  ed.  1018;  City  Electric 
Street  R.  Co.  v.  First  Nat.  Exch.  Bank,  62 
Ark.  33,  31  L.  R,  A.  535;  Mechem,  Agency,  $ 
289 ;  The  Floyd  Acceptances,  7  Wall.  666,  19 
L.  ed.  169;  Farmers'  d  M.  Bank  v.  Butchers* 
d  D.  Bank,  16  N.  Y.  125,  69  Am.  Dec.  678; 
Madison  d  I.  R.  Co.  v.  Norwich  Sav.  Soc.  24 
Ind.  457;  Stoney  v.  American  L.  Ins.  Co.  11 
Paige,  635:  Marshall  County  Supers,  v. 
Schenck,  5  Wall.  782,  18  L.  ed.  559;  Farm- 
ers' Nat.  Bank  v.  Sutton  Mfg.  Co.  6  U.  S. 
App.  312,  52  Fed.  Rep.  195,  3  C.  C.  A.  1,  17 
Lu  R.  A.  595. 

Officers  of  a  corporation  are  special  and 
not  general  agents,  consequently  they  have 
no  power  to  bind  the  corporation,  except 
within  the  limits  prescribed  by  the  charter 
and  by-laws.  Persons  dealing  with  officers 
of  a  corporation  do  so  at  their  peril. 

Merchants'  Nat.  Bank  v.  Detroit  Knitting 
d  Corset  Works,  68  Mich.  620;  Davis  v. 
Rocking?Mm  Invest.  Co.  89  Va.  290;  New 
York  Iron  Mine  v.  First  Nat.  Bank,  39  Mich. 
644;  Adriance  v.  Roome,  52  Barb.  411 ;  Low- 
ell Five  Cents  Sav.  Bank  v.  Winchester,  8 
Allen,  121 ;  First  Nat.  Bank  v.  Council 
Bluffs  City  Waterworks  Co.  56  Hun,  412; 
Claflin  V.  Farmers*  d  C.  Bank,  25  N.  Y.  293 ; 
Re  Cunningham,  L.  R.  36  Ch.  Div.  536; 
Webher  v.  Williams  College,  23  Pick.  302; 
City  Electric  Street  R.  Co.  v.  First  Nat. 
Exch.  Bank,  62  Ark.  33,  31  L.  R.  A.  535; 
Merchants'  Nat.  Bankv.  State  Nat.  Bank,  10 
Wall.  644,  19  L.  ed.  1018;  2  Morawetz,  Priv. 
Corp.  §  608;  Mechem,  Agency,  §  289;  The 
Floyd  Acceptances,  7  Wall.  668,  19  L.  ed. 
169;   Cattron  v.  First  Vniversalist  Soc.  46 
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Iowa,  106 ;  Lyndon  Mill  Co.  y.  Lyndon  Liter- 
ary d  Biblical  Inst.  63  Vt.  685 ;  Life  d  Fire 
Ins.  Co.  y.  Mechanics*  F.Ins.  Co.  7  Wend.  34; 
Koch  V.  National  Union  Bldg.  Asso.  35  111. 
App.  465 ;  Morawetz,  Corp.  §  537 ;  Morris  v. 
Oriflith  d  W.  Co.  69  Fed.  Rep.  131 ;  Western 
Nat.  ^ank  v.  Armstrong,  152  U.  S.  346,  38 
L.  ed.  470 ;  Chicago  d  N.  W.  R.  Co.  v.  James, 
22  Wis.  198 ;  Titus  v.  Cairo  d  F.  R.  Co.  37 
N.  J.  L,  98. 

Appellants  are  not  bona  fide  holders  of  the 
bill  of  exchange.  There  were  sufficient  cir- 
cumstances of  suspicion  to  put  reasonably 
cautious  men  upon  inquiry  as  to  the  transac- 
tion in  question. 

Knapp  V.  Bailey,  79  Me.  195;  Pringle  v. 
Phillips,  5  Sandf.  157 ;  16  Am.  k  Eng.  Enc. 
Law,  p.  790;  Lawrence  v.  Qebhard,  41  Barb. 
577 ;  First  Nat.  Bank  v.  Council  Bluffs  City 
Waterworks  Co.  56  Hun,  412;  Lowell  Five 
Cents  Sav.  Bank  v.  Winchester,  8  Allen,  115; 
Taylor  v.  Atchison,  54  111.  196,  5  Am.  Rep. 
118;  Auton  v.  Oruner,  90  111.  300;  Wade,  No- 
tice, §§  3,  4;  Towle  \.  American  Bldg.  Loan, 
d  Invest.  Soc.  61  Fed.  Rep.  446. 

From  the  facts  appearing  in  the  record  it 
appears  that  the  bill  was  obtained  by  fraud 
or  circumvention,  and  under  the  statutes  of 
the  state  of  Illinois  such  fact  renders  a  ne- 
gotiable instrument  void,  even  though  it  be 
m  the  hands  of  a  bona  fide  holder. 

111.  Starr  k  C.  Rev.  Stat.  1896,  chap.  98,  | 
14;  Mitchell  v.  Kintzer,  6  Pa.  216,  47  Am. 
Dec.  408 ;  2  Pom.  Eq.  Jur.  §  873 ;  Kerr,  Fraud 
k  Mistake,  p.  42;  Story,  Eq.  Jur.  3d  ed.  § 
186. 

Woods,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

We  are  of  opinion  that,  under  the  law  of 
its  creation,  the  American  Building,  Loan, 
k  Investment  Society  had  power  to  execute 
negotiable  paper.  The  rule  is  well  estab- 
lished that  corporations  authorized  to  do  a 
particular  business,  unless  especially  denied 
the  power,  have  implied  authority  to  contract 
debts  in  the  legitimate  transactions  of  the 
business  authorized;  and  the  right  to  con- 
tract debts,  it  is  the  ecjually  well  settled 
American  rule,  carries  with  it  the  power  to 
give  negotiable  notes  or  bills  in  payment  or 
security  for  the  debts,  unless  that  power  is 
expressly  denied.  Reese,  Ultra  Vires,  9  100; 
Green's  Brice,  Ultra  Vires,  2d  ed.  p.  253; 
Dan.  Neg.  Inst.  4th  ed.  §9  381,  382;  Mora- 
wetz, Priv.  Corp.  2d  ed.  §§  350,  351.  The 
decisions  upon  the  subject  are  numerous,  and 
are  cited  in  the  footnotes  to  the  texts  referred 
to.  With  respect  to  municipal  corporations 
the  Supreme  Court  of  the  United  States  has 
established  a  different  doctrine  {Police  Jury 
V.  Britton,  15  Wall.  566,  21  L.  ed.  251 ;  Mer- 
rill V.  Monticello,  138  U.  S.  673,  34  L.  ed. 
1069)  ;  but  for  further  exception  to  the  rule 
as  stated  there  seems  to  be  no  authority  in 
this  country. 

In  the  usual  course  of  its  business  the 
American  Building,  Loan,  k  Investment  So- 
ciety was  empowered,  expressly  or  by  impli- 
cation, to  incur  debt  in  various  way8,---as 
for  example,  to  its  secretary  for  his  services, 
to  withdrawing  members,  to  the  representa- 
tives or  beneficiaries  of  deceased  members^ 
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and  to  others,  strangers  to  the  association, 
for  stationery,  office  supplies,  office  rent,  lor 
real  estate  to  be  used  as  a  place  of  business ; 
and  by  express  provision  it  was  authorized 
"to  purchase  at  any  sheriff's  or  other  judi- 
cial sale,  or  at  any  other  sale,  public  or  pri- 
vate, any  real  estate"  in  which  it  had  an  in- 
terest, "and  the  real  estate  so  purchased,  to 
sell,  convey,  lease,  or  mortgage,  at  pleasure, 
to  any  person  or  persons  whatsoever."  1  Starr 
&  Curtiss  (111.)  Anno.  Stat.  2d  ed.  pp.  1045, 
1050,  chap.  32,  H  120.  This  power  to  mort- 
gage its  real  estate  imported,  necessarily, 
the  power  to  borrow  or  m  some  way  to  be- 
come indebted.  It  had  power,  also,  to  re- 
ceive from  its  vendees  negotiable  notes  for 
the  price  of  real  estate  sold,  and  from  its 
members  like  notes  for  loans  made  to  them, 
and  the  notes  so  acquired  it  had  the  right  to 
sell,  to  pled^,  and  to  indorse.  In  short, 
its  right  to  incur  debt  and  to  execute  the 
customary  evidences  of  indebtedness  was  not 
exceptional  or  extraordinary,  but  pertained  to 
the  ordinary  line  and  scope  of  the  business 
which  it  was  organized  to  do.  It  was  com- 
petent, and  doubtless  would  have  been  wiser, 
for  the  legislature  to  have  provided  that 
such  societies  should  not  have  power  to  bind 
themselves  by  negotiable  promises  or  con- 
tracts, into  the  consideration  of  which,  when 
in  the  hands  of  a  good-faith  purchaser,  there 
can  be  no  inquiry;  but  it  is  not  for  the  courts 
to  put  upon  the  powers  granted  a  restriction 
which  would  be  inconsistent  with  an  estab- 
lished rule  of  construction,  from  which,  pre- 
sumably, the  legislature  intended  no  depart^ 
ure. 

The  power  of  the  society  to  execute  notes 
or  bills  for  the  various  purposes  suggested 
being  conceded,  and  there  being  no  ground  for 
questioning  the  authority  of  Modica  as  vice 
president  to  sign  the  name  of  the  society  to 
such  obligations  executed  in  the  regular 
course  of  business,  the  case  comes  within  the 
rule  that,  when  a  corporation  has  power — 
''under  any  circumstances,"  as  some  of  the 
cases  say,  and  certainly  when  it  has  power 
'  under  ordinary  circumstances,  or  in  the  usual 
course  of  its  business — to  execute  negotiable 
oblieations,  the  bona  fide  purchaser  of  a  par- 
ticular obligation  has  a  rip^ht  to  presume  that 
it  was  executed  under  circumstances  which 

fave  the  requisite  authority.  Oelpoke  v. 
>uhuqtie,  1  Wall.  176,  17  L.  ed.  620;  Ohio  d 
M,  R.  Co.  V.  McCarthy,  96  U.  S.  268-267,  24 
L.  ed.  693-695;  Macon  County  v.  Shores,  97 
U.  S.  272-279,  24  L.  ed.  889,  890 ;  Biaaell  v. 
Michigan  S,  d  N.  I.  B,  (7o8.22N.Y.258;  ifon- 
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ument  Nat.  Bank  v.  Globe  Work^,  101 
57,  3  Am.  Rep.  322;  Webster  v.  Howe  Jfodk. 
Co.  64  Conn.  394;  National  Bank  v.  youii^, 
41  N.  J.  Eo.  531.  It  is  admitted  in  the  an- 
swer that  tne  appellants  received  the  accept- 
ance in  question  of  Montgomery  "for  a  bona 
fide  indebtedness,"  and,  whether  that  be  re- 
garded as  meaning  in  discharge  of  or  only  as 
collateral  security  for  the  debt,  it  made  the 
appellants  purchasers  for  mlue  {Swift 
V.  Tyson,  16  Pet.  1-18,  10  L.  ed.  865-871; 
Brooklyn  City  d  N.  R,  Co,  v.  National  Bank 
of  the  Republic,  102  U.  6.  14,  26  L.  ed.  61 )  ; 
and,  in  the  absence  of  proof  that  they  pur- 
chased with  knowledge  or  notice  that  the  ac- 
ceptance was  without  consideration,  or  was 
otherwise  wrongfully  obtained,  gave  them  the 
rights  of  good-faith  purchasers.  King  v. 
Doane,  139  U.  S.  166,  173,  35  L.  ed.  84,  87; 
Atlas  Nat.  Bank  v.  Holm,  34  U.  S.  App.  472, 
71  Fed.  Rep.  489,  19  C.  C.  A.  94. 

The  chief  contention  of  the  appellee  is  that 
the  American  Building,  Loan,  &  Investment 
Society  is  not  a  trading  or  manufacturing 
corporation,  that  building  and  loan  associa- 
tions are  essentially  corporate  partnerships, 
and  that  the  officers  thereof  have  no  more 
authority  to  bind  them  by  negotiable  paper 
than  has  a  member  of  a  nontrading  partner- 
ship to  make  such  paper  in  the  firm  name. 
Numerous    authorities    are   cited    in    snp- 

f^ort  of  these  propositions.  Of  the  Eng- 
ish  cases  referred  to  it  is  enough  to 
observe  that  they  proceed  upon  the  theory 
that  a  corporation,  without  special  author- 
ity, express  or  implied,  cannot  make,  accept, 
draw,  or  indorse  bills  or  notes.  That  is  not 
the  American  rule.  The  only  American  cases 
cited,  which  need  be  mentioned,  are  State, 
Colbum,  V.  Oberlin  Bldg.  d  L.  Asao.  35  Ohio 
St.  263,  and  Christian*s  Appeal,  102  Pa.  184. 
These  cases  are  not  in  point.  In  the  first, 
the  procedure  was  by  quo  warranto  against 
the  society  for  an  abuse  of  its  powers,  and  in- 
volved no  question  of  the  validity  of  a  cor- 
porate obligation  in  the  hands  of  an  innocent 
purchaser.  The  Pennsylvania  case  had  rei- 
erence  to  the  rights  of  the  members  in  the 
distribution  of  the  assets  ol  an  insolvent  com- 
pany, and  contains  nothing  which  can  be  re- 
garded  as  bearing  upon  the  question  now  on* 
er  consideration.  See  Davis  v.  West  Sara- 
toga Bldg.  Union,  No.  S,  32  Md.  285. 

It  follows  that  the  decree  below  must  be  re- 
versed,  and,  accordingly,  it  is  ordered  that 
the  decree  entered  be  set  aside,  and  a  decree 
given  for  the  interveners  for  the  amount  oi 
the  acceptance,  with  interest. 
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Caroline  H.  SVANBTJRG,  Reapt., 

V. 

Osmond  FOSSEEN,  Exr.  etc,  of  JameB 
Fosseen,  Deceased,  Appt. 


( 


.Minn. 


) 


•1.  TVliere,  in  a  parol  aarreement  for 
tlie  pnrcliase  of  real  estate,  the  consid- 
eration consists  of  serrices  to  be  rendered 
which  are  of  such  a  peculiar  character  that 
It  is  impossible  to  estimate  the  yalue  to  the 
▼endor  by  a  pecuniary  standard,  and  neither 
party  intended  so  to  measure  them,  the  per- 
formance of  the  services  will  entitle  the  ven- 
dee to  a  specific  performance,  notwithstand- 
ing the  contract  was  by  parol ;  and  this  rule 
Is  especially  applicable  where.  In  addition  to 
such  services,  the  vendee,  at  the  request  of 
the  vendor,  subsequently  sold  real  estate  at  a 
sacrifice,  and  paid  the  proceeds  over  to  the 
vendor,  as  further  consideration,  and  where, 
aftec  the  full  performance  of  the  services,  it 
Is  out  of  the  power  of  the  court  to  restore  the 
vendee  to  the  situation  In  which  he  was  be- 
fore the  contract  was  made,  or  to  compensate 
him  in  damages. 

8.  The  probate  court  lia«  no  Jnrittdie- 
tion  over  actions  for  the  specific  performance 
of  parol  contracts  for  the  conveyance  of  real 
estate. 

8.  A  contract  on  tlie  part  of  lin«band 
and  wife  to  convey  by  deed  or  will  all 
their  property,  both  real  and  personal,  and  a 
subsequent  agreement  on  their  part  and  that 
of  each  of  them  to  make  such  conveyance,  to 
take  effect  on  their  demise,  would  include  all 
the  property  which  they  owned  Jointly  or  sep- 
arately. 

4.  "Wliere  tlie  dentnrrer  i«  one  a«  to 
want  of  Jurisdiction  and  insufficiency  of 
facts  In  the  complaint  to  constitute  a  cause 
of  action,  it  does  not  reach  an  objection  that 
there  Is  a  defect  of  parties  either  of  nonjoin- 
der or  misjoinder. 

(January  25,  1899.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
overruling  a  demurrer  to  a  complaint  filed 
to  enforce  specific  performance  of  a  contract 
to  convey  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  MomeMi  and  M.  Ii.  Fossoen, 
for  appellant: 

The  plaintiff  has  had  her  day  in  court  and 
she  is  barred  by  a  former  adjudication. 

That  decision  upon  the  validity  of  the  will 
becomes  res  judicata,  and  binding  on  all  per- 
Boub  and  all  courts. 

State  y.  McGlynn,  20  Cal.  234,  81  Am. 
Dec.  118;  DesUmde  v.  Darrington,  29  Ala. 
95;  Bogardus  v.  Olark,  4  Paige,  626;  Wood- 
ruff V.  Taylor,  20  Vt  05;  Ballow  v.  Hudson, 
13  Gratt.  682;  Tompkins  t.  Tompkins,  1 
Story,  557 ;  Broderick's  Will,  21  Wall.  503, 
22  L.  ed.  599 ;  3  Redf .  Wills,  p.  56. 

^Headnotes  by  Buck/ J. 


The  alleged  agreements  relied  on  in  the 
complaint,  beipg  oral,  are  within  the  statute 
of  frauds. 

Tovmsend  ▼.  Fenton,  30  Minn.  528,  32 
Minn.  482. 

Performance  of  the  consideration  by  liv- 
ing with  a  person  during  his  life  will  not 
take  an  oral  agreement  Uierefor  out  of  the 
statute  of  frauds. 

Austin  y.  Davis,  128  Ind.  472,  12  L.  R.  A. 
.120;  Wallace  y.,Lonfj,  105  Ind.  522,  55  Am. 
Rep.  222;  Bender  y.  Bender,  37  Pa.  419;  Qor- 
harn  y.  Dodge,  122  111.  628;  Parker  v.  Hea- 
ton,  55  Ind.  1;  Pond  y.  Sheean,  132  111.  312, 
8  L.  R.  A.  414;  Moore  y.  Small,  19  Pa.  461; 
Grabill  y.  Marsh,  38  Ohio  St.  331 ;  Mauck  y. 
Melton,  64  Ind.  414;  Ham  y.  Goodrich^  37 
N.  H.  185;  Smith  y.  Smith,  28  N.  J.  L.  208; 
Shahan  y.  Swan,  48  Ohio  St.  25. 

A  parol  agreement  to  convey  real  estate 
by  will,  made  in  settlement  of  a  lawsuit,  is 
not  enforceable  under  the  statute  of  frauds, 
where  there  has  been  no  act  of  part  perform- 
ance on  the  part  of  the  defendant,  although 
valuable  rights  may  have  been  relinquished 
by  the  intended  devisee  in  consideration  of 
tno  contract. 

Swash  v.  Sharpstein,  14  Wash.  426,  32  L. 
R.  A.  796;  Wallace  v.  Long,  105  Ind.  522,  55 
Am.  Rep.  222;  Temple  v.  Johnson,  71  111. 
13;  Ackerman  v.  Fisher,  57  Pa.  457;  Purcell 
v.  Miner,  4  Wall.  513,  18  L.  ed.  435;  WU- 
Hams  V.  Morris,  95  U.  S.  444,  24  L.  ed.  360; 
De  Moss  V.  Robinson,  46  Mich.  62,  41  Am. 
Rep.  144;  Crahill  v.  Marsh,  38  Ohio  St.  331 ; 
Bresnahan  v.  Bresnahan  (Minn.)  73  N.  W. 
515;  Maddison  v.  Alderson,  L.  R.  8  App. 
Cas.  467;  Campbell  v.  McKcrricher,  6  Ont. 
Rep.  85. 

The  probate  court  has  exclusive  jurisdic- 
tion of  all  ex  contractu  obligations  of  the 
testator. 

Bill  v.  Nichols,  47  Minn.  382;  Horn  v. 
Ludington,  32  Wis.  73. 

Mr.  John  M.  Rees,  for  respondent: 

The  testator  could  not  lawfully  devise  the 
property  to  third  parties  in  open  disregard 
of  his  contract  to  devise  it  to  plaintiff  and 
her  sisters. 

He  had  no  right,  within  the  meaning  of 
the  law,  to  dispose  of  property  which  he  had 
already  disposed  of  to  the  children,  except 
subject  to  such  obligation,  and  to  his  just 
debts. 

Statutes  1894,  $  4423. 

Probate  courts  have  jurisdiction  of  the 
estates  of  deceased  persons,  that  is,  of  the 
estate  or  interest  of  deceased  in  the  particu- 
lar property. 

Mousseau  v.  Mousseau,  40  Minn.  236. 

The  kind  and  character  of  the  services 
lendered  by  the  children  cannot  be  adequate- 
ly paid  for  in  money;  it  was  never  intended 
between  the  parties  in  the  contract  that 
such  services  should  be  paid  for  in  money. 


NoTR. — As  to  the  validity  of  agreements  to 
give  property  at  the  promisor's  death,  see  note 
to  Krell  V.  Codman  (Mass.)  14  L.  R.  A.  860;  al- 
so Wright  V.  Wright  (Mich.)  28  L.  R.  A.  196; 
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Kofka  V.  Roslcky  (Neb.)  25  L.  R.  A.  207; 
Nowack  V.  Berger  (Mo.)  81  L.  R.  A.  810; 
Swash  V.  Sharpstein  (Wash.)  82  L.  R.  A.  796; 
and  Owens  v.  McNally  (Cal.)  83  L.  R.  A.  869. 
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There  was  such  part  performance  as  to 
take  the  case  our  of  the  statute. 

Slingerland  v.  SUngerlandy  39  Minn.  197 ; 
Brotdi  V.  Eoaq,  35  Minn.  373;  'Sewton  v. 
Netcion,  46  Minn.  33;  Pollock,  Contr.  *310; 
Pom.  Contr.  p.  161;  Fry,  Spec.  Perf.  254; 
Maddox  v.  Rowe,  23  Ga.  431,  68  Am.  Dec. 
635;  Gill  v.  Newell,  13  Minn.  462. 

An  oral  contract  to  convey  land  may  be 
enforced  in  equity  when,  relying  thereon,  a 
party  has  made  a  manifest  change  in  his 
property. 

Place  V.  Johnson,  20  Minn.  219 ;  Williams 
V.  Stewart,  25  Minn.  516. 

A  parol  contiact  to  make  a  will  in  a  cer- 
tain person's  favor  is  valid  where  there  has 
been  a  part  performance  in  services. 

Owens  V.  McNally,  113  Cal.  444.  33  L.  R. 
A.  369;  fotcnsend  v.  Vanderwerker,  160  U. 
S.  171,  40  L.  ed.  383;  Patterson  v.  Patterson, 
13  Johns.  379 ;  Catmichuel  v.  Carmichael,  72 
Mich.  76,  1  L.  R.  A.  596;  Linneman  v. 
Moross,  98  Mich.  178. 

Specific  performance  is  a  matter  of  discre- 
tion with  courts  of  equity. 

Kofka  v.  Rosicky,  41  Neb.  328,  25  L.  R.  A. 
207. 

The  principles  of  equity  will  be  applied 
to  new  cases  as  they  are  presented,  and  re- 
lief will  not  be  withheld  merely  on  the 
ground  tJiat  no  precedent  can  be  found. 

Vandeyne  v.  Vreeland,  12  N.  J.  Eq.  142; 
Kofka  V.  Rosicky^  41  Neb.  328,  25  L.  R.  A* 
207;  Nowack  v.  Berger,  133  Mo.  24,  31  L.  R. 
A.  810. 

A  contract  to  leave  property  to  an  adopted 
child  as  an  heir  is  taken  out  of  the  statute 
of  frauds  by  its  complete  performance. 

WHght  V.  Wright,  99  Mich.  170,  23  L.  R. 
A.  J  96;  Neal  v.  Gilmore,  79  Pa.  421 ;  Frank's 
Appeal,  59  Pa.  190;  Seddon  v.  Rosenbaum, 
85  Va.  928,  3  L.  R.  A.  338;  Swain  v.  Sea- 
mens,  9  Wall.  254,  19  L.  ed.  554 ;  Walker  v. 
Wilmington,  C,  d  A.  R.  Co.  26  S.  C.  80;  Mc- 
Clure  v.  Otrich,  118  111.  320;  Frame  v. 
Frame,  32  W.  Va.  463,  6  L .  R.  A.  323, 
note. 

A  court  of  equity  will  specifically  enforce 
a  promise  to  leave  to  another  the  whole  of 
a  definite  portion  of  one's  estate  as  reward 
for  peculiar  personal  services  rendered  or 
other  acts  done  by  the  promisee  which  are 
not  susceptible  of  a  money  valuation  and 
were  not  intended  to  be  paid  for  in  money, 
provided  the  consideration  has  been  substan- 
tially received  at  the  promisor's  death. 

Jaffee  v.  Jacohson,  4  U.  S.  App.  4,  48  Fed. 
Rep.  24,  1  C.  C.  A.  24,  14  L.  R.  A.  352; 
Tohytisend  v.  Vandencerker,  160  U.  S.  171, 
40  L.  ed.  383;  8  Am.  &  Eng.  Enc.  Law,  p. 
740;  Warren  v.  Warren,  105  111.  568. 

Buck,  J.,  delivered  the  opinion  of  the 
court : 

Appeal  by  defendant  from  an  order  over- 
ruling a  demurrer  to  plaintiff's  complaint. 
The  grounds  of  the  demurrer  are:  First, 
that  the  court  has  not  jurisdiction  of  the 
subject-matter  of  the  causes  of  action  there- 
in stated;  second,  that  the  complaint  does  not 
btate  fa<'ts  suflficient  to  constitute  a  cause  of 
action.  The  facts  stated  in  the  complaint 
anil  admitted  by  the'  demurrer  are  as  fol- 
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lows:  The  plaintiff,  whose  maiden  name 
was  Caroline  H.  Hanson,  when  three  and  a 
half  years  old,  with  two  sisters  under  six 
years  of  age  came  with  their  father,  from 
Europe  to  America,  to  live  with  their  un- 
cle and  aunt,  James  and  Anna  Mary  Fos- 
seen.  James  Fosseen  died  about  the  3d 
day  of  December,  1894,  and  his  wife  died 
April  5,  1891.  Plaintiff  and  her  said  sisters 
lived  for  several  months  with  their  said  un- 
cle and  aunt  after  their  arrival  in  this  coun- 
try, and  thereafter  they  lived  part  of  the 
time  with  the  Fcsseens,  and  part  of  the  time 
with  their  father,  until  about  the  23d  day 
of  January,  1876,  when  plaintiff's  father 
died.  At  that  time  plaintiff  was  about 
eight  years  old,  and  ber  sisters  were  then  of 
the  respective  ages  of  ten  and  thirteen  years. 
IiT'^nediately  after  the  death  of  their  said 
father,  the  plaintiff  ond  her  said  sisters,  as 
aforesaid,  and  the  said  James  and  Anna 
M.iry  FosHcen,  contracted  orally  by  and  be- 
tween each  other,  in  fact  and  m  substance,, 
as  follows:  That  if  the  plaintiff  and  her 
said  sisters  would  come  to  the  ^ouse  of  the 
sai<i  James  and  Anna  Mary  Fosseen,  as 
aforesaid  and'  live  with  them,  and  give  them 
their  services,  a3  they  should  be  directed,  un- 
til they  had  grown  up,  in  consideration 
thereof,  at  their  death  said  James  Fosseen 
and  his  said  wife  would  give  and  leave  xxy 
the  plaintiff  and  her  said  sisters,  as  afore- 
said, all  the  property,  both  real  and  person- 
al, which  they  tnen  owned,  and  which  they 
might  own  at  the  time  of  their  death.  That 
relying  upon  said  promises  and  agreements,, 
ami  in  pursuance  to  said  contract,  as  afore- 
said, the  plaintiff  lived  at  the  house  of  said 
James  Fosseen  and  his  said  wife,  and  gave 
them  her  services,  as  requested,  daily  and 
continuously,  until  she  was  twenty-one  years 
of  age,  when  sh'*  was  married  to  Charles  H. 
Svnnburg,  her  present  husband.  That  the 
services  so  rendered  by  the  plaintiff,  as  afore- 
said, cannot  be  enimierated  specifically,  but 
they  consisted  of  housework  of  every  kind 
and  character,  all  work  in  and  about  the  house 
of  every  nature,  required  in  housekeeping, 
and  in  running  and  maintaining  a  home,  of 
sewing,  washing,  ironing,  of  care  and  nurs- 
in;^  for  said  James  Fosseen  and  his  said  wife 
and  much  other  and  different  kind  of  work 
done  and  perfoi*med  outside  of  the  dwelling 
house,  in  many  and  different  ways,  as  re- 
quested by  the  said  James  Fosseen  and  his 
said  wife.*  That  during  said  time,  as  afore- 
said, a  strong  affection  existed  between  said 
James  Fosseen  and  his  wife  and  the  plaintiff 
and  her  said  sisters,  aforesaid,  and  that  the 
lal/or  and  services,  as  aforesaid,  and  the  re- 
lationship herein  described,  were  daily  and 
continuous  until  the  plaintiff  was  married, 
as  herein  alleged.  That  the  plaintiff  never 
received  any  compensation  or  wages  what- 
ever for  her  said  work  and  services,  nor  for 
any  part  thereof.  These  sisters  inherited 
real  estate  of  value  of  $2.000 ;  and  about  the 
1st  day  of  December,  1885,  they  made  an  ad- 
ditional c*ontract  with  the  said  Fosseens,  as 
follows:  That  if  said  plaintiff  and  her  sisters 
would  sell  and  convey  their  said  real  estate, 
hereinbefore  described,  to  one  Swen  Ander- 
son, or   to   some   otlter   person   whom    said 
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Jaines  and  Anna  Mary  Fosseen  would  name, 
4knd  give  the  money  and  proceeds  thereof  to 
said  James  Fosseen  and  his  said  wife,  that 
said  James  and  Anna  Mary  Fosseen,  and 
each  of  them,  in  consideration  thereof, 
would,  by  deed  or  by  will,  convey  or  bequeath 
to  said  plaintiff  and  to  her  said  sisters,  as 
Aforesaid,  all  the  property  which  they  then 
had  or  which  they  might  thereafter  acquire, 
both  real  and  personal,  in  equal  parts,  such 
conveyance  to  take  effect  at  the  demise  of 
the  said  James  and  Anna  Mary  Fosseen.  and 
that  said  James  and  Anna  Mary  Fosseen,  in 
consideration  of  the  premises,  would  give 
ami  leave  to  the  plaintiff  and  her  said  sis- 
ters, at  their  death,  all  the  personal  proper- 
ty which  they  bhould  own  at  their  demise. 
That  said  deed  or  will,  as  aforesaid,  was  to 
be  left  at  the  death  of  said  James  and  Anna 
Mnry  FosMeen,  or  that  the  title  to  all  of  said 
property  at  their  decease,  was  to  be  left  in 
this  plaintiff  and  her  said  sisters,  as  afore- 
said. That  said  plaintiff  and  her  said  sis- 
ters, relying  upon  said  promises  and  agree- 
ments, as  aforesaid,  were  thereby  induced  to, 
and  did  thereupon,  sell,  deed,  and  convey 
their  said  real  property,  as  aforesaid,  to  one 
Swen  Anderson,  at  the  request  and  solicita- 
tion of  said  James  anJ  Anna  Mary  Fosseen, 
at  the  price  and  for  the  sum  of  $1,300.  That 
nearly  all  of  said  sum  of  $1,300,  was,  upon 
said  1st  day  of  December,  A.  d.  1885,  or  imme- 
diately thereaft(-r,  paid  to  said  James  and 
Anna  Mary  Fosseen,  by  and  with  the  consent 
of  the  plaintiff  and  her  said  sisters.  That 
thereafter  the  balance  of  said  $1,300  was 
paid  to  and  turned  over  by  said  Swen  An- 
de?8on  to  said  fames  and  Anna  Mary  Fos- 
seen, by  and  w^ith  the  consent  of  the  plain- 
tiff and  her  said  sisters,  and  that  the  whole 
of  said  $1,300.  as  aforesaid,  was,  by  and  with 
the  consent  of  the  plaintiff  and  her  said  sis- 
ters, paid  to  said  James  Fosseen  and  Anna 
Mary  Fosseen,  and  was  by  them  used  and 
a,ppropriated  to  their  own  use.  That  neither 
of  the  Fosseens,  by  deed,  conveyance,  will  or 
otherwise,  in  any  manner,  during  their  life- 
time, niad'i  or  executed  any  papers  nor  did 
they,  by  gift  or  otherwise,  give  or  leave  the 
title  to  any  of  the  property  which  they 
o^  ned  at  the  time  the  contract  was  made,  or 
which  they  died  seised  of,  as  hereinafter  al- 
leged and  set  forth,  to  this  plaintiff  or  to 
her  said  sisters,  or  to  either  of  them. 

James  Fosseen  died  seised  of  a  large 
amount  of  real  estate  a  portion  of  which  is 
specifically  described  in  the  complaint,  situ- 
ate within  the  jurisdiction  of  the  court ;  and 
it  is  also  alleged  in  the  complaint  that  the 
defendant  executor  has  disposed  of  a  large 
portion  of  the  estate,  and  now  has  the  pro- 
ceeds thereof  in  his  hands.  After  the  de- 
•eease  of  James  Fosseen,  the  defendant,  Os- 
man  Fosseen,  qualified  as  the  executor  of 
iraid  will,  and  is  engaged  in  settling  the  es- 
tate in  accordance  with  the  terms  thereof 
but  has  not  distributed  any  portion  thereof 
to  the  beneficiaries  therein  named.  He  gave 
a  bond  for  only  $5,000,  whereas  the  said  es- 
tate is  of  the  value  of  about  $25,000.  The 
relief  asked  in  the  complaint  is  that  plain- 
tiff be  adjudged  the  owner  of  an  undivided 
one  third  of  the  real  and  personal  property 
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of  which  Jamej  Fosseen  died  seised;- that 
said  executor  be  enjoined  from  disposing  of 
the  same,  as  he  is  not.  financially  responsi-' 
ble;  that  he  be  enjoined  from  paying  to  the 
beneficiaries  in  said  will  named  any  of  said 
property,  or  conveying  any  thereof  to  said 
beneficiaries,  but  that  one  third  should  be 
conveyed  and  turned  over  and  paid  to  plain- 
I  tiff.  The  demurrer  was  overruled,  and  de- 
fendant appeals. 

It  is  proper  to  state  that  the  other  two 
nieces  have  each  brought  similar  actions  in 
equity  in  the  district  court,  praying  for  the 
same  relief,  and  a  stipulation  has  been  en- 
tered into  between  the  parties  whereby  such 
actions  shall  abide  the  event  of  the  decision 
in  this  case. 

The  two  questions  more  distinctly  brought 
before  us  for  consideration  are:  First.  Are 
the  contracts,  or  either  of  them,  set  forth  in 
the  complaint,  within  the  statute  of  frauds? 
Second.  Was  the  probating  of  the  will  a 
final  determination  of  all  the  interests  of  the 
plaintiff  and  her  sisters  in  the  property  of 
the  deceased? 

The  law  is  too  well  settled  to  need  argu- 
ment or  citation  of  authorities  that  a  per- 
son may  make  a  valid  obligation  which  is 
not  within  the  statute  of  frauds,  binding 
himself  to  make  his  will  in  a  certain  way, 
and  thereby  give  certain  property  to  a  par- 
ticular person  or  persons,  and  that  such  con- 
tract may  be  specifically  enforced  if  such 
contract  is  not  in  itself  unlawful.  Under 
our  statute  of  frauds  (Gen.  Stat.  1894,  § 
4215),  "every  contract  for  the  leasing  for  a 
lorgor  period  than  one  year  or  for  the  sale 
of  any  lands  or  any  interest  in  lands  shall  be 
void  unless  the  contract  or  some  note  or 
memorandum  thereof  expressing  the  consid- 
eration is  in  writing  and  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made 
or  by  his  lawful  agent  thereunto  authorized 
in  writing."  But  by  §  4216,  same  statute,  it 
is  provided  that  "nothing  in  this  chapter 
contained  shall  be  construed  to  abridge  the 
power  of  courts  of  equity  to  compel  the  spe- 
cific performance  of  agreements  in  cases  of 
part  performance  of  such  agreements."  The 
original  statute  of  frauds  was  passed  in  the 
reign  of  Charles  II.,  and  a  majority  of  the 
Anierican  states  have  enacted  laws  substan- 
tially, in  legal  effect,  the  same  as  the  Eng- 
lish statute.  Section  4215  of  our  statute 
above  quoted  is  an  illustration.  "The  con- 
trolling motive  of  the  statute  is  one  of  ex- 
pediency and  convenience,  and  this  motive 
has  always  been  kept  in  view  by  the  ablest 
courts  in  their  work  of  interpretation.  As 
its  primary  object  is  to  prevent  mistakes, 
frauds,  and  perjuries  by  substituting  written 
for  oral  evidence  in  the  most  important 
classes  of  contracts,  the  courts  of  equity  have 
established  the  principle,  which  they  apply 
under  various  circumstances,  that  it  shall 
not  be  used  as  an  instrument  for  the  accom- 
plishment of  fraudulent  purposes.  Designed 
to  prevent  fraud,  it  shall  not  be  permitted 
to  work  fraud.  This  principle  lies  at  the 
basis  of  the  doctrine  concerning  part  per- 
formance, but  is  also  enforced  wherever  it  is 
necessary  to  secure  equitable  results."  Pom. 
Contr.  §  71.     In  the  very  nature  of  human 
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legislatiye  enactments,  it  is  sometimes  im- 

fosoible  to  guard  a^inst  every  case  of  fraud, 
ut  equity,  with  its  remedial  powers,  fre- 
quently steps  in  where  law  has  failed  or  is 
powerless  to  accomplish  the  desired  effect. 
And  the  legislature,  recognizing  the  great 
wrongs  that  may  sometimes  be  perpetrated 
in  the  name  and  under  color  of  law,  has 
enaeted  §  4216,  above  quoted,  whereby  equity 
mAv  be  invoked  to  stay  the  iniquities  of 
those  who  rely  upon  the  rigid  rules  of  law; 
and  it  has  thus  made  part  performance  a 
ground  for  the  more  perfect  administration 
of  justice.  There  are  certain  special  fea- 
tures in  the  contract  herein  involved,  ap- 
pearing in  the  relation  of  the  parties,  in  the 
J^ims  of  the  subject-matter,  and  in  the  full 
performance  on  the  part  of  the  plaintiff, 
where  damages  would  be  inadequate  if  not 
impracticable.  These  special  features  and 
incidents  of  the  contract  and  the  relations 
of  the  parties  are,  in  our  opinion,  sufficient 
to  bring  the  case  within  the  rules  justifying 
an  action  for  specific  performance  in  behalf 
of  plaintiff,  whereby  her  interests  can  only 
be  satisfied  by  an  actual  fulfilment  of  the 
stipulations  which  have  been  made  for  her 
benefit,  and  are  justified  by  the  authorities. 
In  the  case  of  8lingerland  v.  Slingerland, 
30  Minn.  197,  in  an  action  to  compel  spe- 
cific performance  for  conveyance  of  land,  the 
plaintiff  was  never  in  the  possession  of  the 
laud,  and  never  made  any  improvements 
thereon.  The  defendant  was  the  father  of 
the  plaintiff,  and  owned  a  l&rge  farm;  and 
the  son  had  brought  several  different  actions 
or  proceedings  against  the  father,  each  being 
practically  a  party  in  interest,  and  the 
father  had  one  Ruit  as  plaintiff  against  the 
son,  and  all  of  them  being  on  the  court  cal- 
endar for  trial  when  the  father  proposed 
orally  to  the  son  that  if  he  would  dismiss  the 
action  brought  by  him,  and  consent  that  the 
money  involved  in  the  other  action  should 
be  paid  to  the  father,  and  the  proceedings 
discontinued,  he  (the  father)  would  convey 
to  the  son  a  certain  farm,  and  the  personal 
judgment  belonging  to  it,  on  the  day  when 
the  son  should  be  married  to  a  young  lady 
named.  The  son  accepted  the  proposition, 
dismissed  four  actions,  and  the  money  in- 
volved in  the  other  action  was  paid  to  the 
father,  and  the  proceedings  discontinued. 
The  son  married  the  young  lady,  but  the 
father  refused  to  make  the  conveyance 
agreed  upon.  An  action  by  the  son  for  specific 
performance  was  sustained,  the  court  hold- 
ing that  the  son  could  not  be  restored  in  re- 
spect to  the  action  and  proceedings  to  the 
position  he  was  in  at  the  time  of  making  the 
oral  agreement,  nor  could  any  action  for 
damages  he  might  bring  put  him  in  as  good 
position,  and  that  the  agreement  was  not 
within  the  statute  of  frauds.  In  that  case  it 
was  further  stated  that  in  case  of  payment 
in  services,  if  their  character  be  such  that  it 
is  impossible  to  estimate  their  value  by  any 
such  standard,  the  performance  of  them 
is  a  part  performance;  citing,  among  other 
authorities,  Rhodes  v.  Rhodes,  3  Sandf.  Gh. 
279.  In  that  case  it  was  held:  "In  general, 
the  payment  of  the  consideration  is  not  such 
a  part  performance  of  a  parol  agreement  for 
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the  purchase  of  lands  as  will  reHeve  it  from 
the  operation  of  the  statute  of  frauds.  But 
where  the  consideration  consists  of  services 
to  be  rendered,  which  are  of  such  a  peculiar 
character  that  it  is  impossible  to  estimate 
their  value  to  the  vendor  by  a  ]^uniar7 
standard  and  the  vendor  did  not  intend  to 
measure  them  by  such  a  standard, — ^the  per- 
formance of  the  services  will  entitle  the  ven- 
de<i  to  a  specific  performance,  notwithstand- 
ing the  contract  was  by  parol.  This  waa 
held  of  an  agreement  made  between  two 
brothers,  who  had  always  lived  together  and 
owned  their  property  iji  common,  by  which 
the  one  having  a  family  agreed  to  provide 
f 01  and  take  earn  of  the  other, — ^who  had  no 
family,  and  who  was  subject  to  epileptic  fits, 
— during  his  life,  in  consideration  that  the 
former  should  have  all  the  real  and  personal 
estate  of  the  le.tter.  Held,  also,  that  the 
contract  was  so  far  certain  and  reasonable  itt 
its  terms  that  it  ought  to  be  enforced  in 
equity."  The  doctrine  of  that  case  is  cited 
with  approval  by  P(mieroy  in  his  work  on  Con* 
tracts  (p.  161),  where  he  says  that  the  prin* 
ciple  of  this  case  is  sound.  He  further  says: 
"But  if  the  services  are  of  such  a  peculiar 
character  that  it  is  impossible  to  estimate 
their  value  by  any  pecuniary  standard,  and 
it  is  evident  that  the  parties  did  not  intend 
to  measure  them  by  any  such  standard,  then 
the  plaintiff,  after  the  performance  of  these 
services,  could  not  be  restored  to  the  situa- 
tion in  which  he  was  before,  or  be  compen- 
sated by  any  recovery  of  legal  damages.  Un- 
der these  circumstances,  the  rendition  of  the 
services,  or  the  procuring  them  to  be  ren- 
dered, is  a  part  performance  of  the  verbal 
agreement,  and  the  case  is  quite  analogoua 
to  those  in  which  outlays  are  made  for  im- 
provements by  a  vendee  jor  lessee  under  a 
parol  contract.  This  principle  is,  at  bottom,, 
the  same  as  that  upon  which  the  courts  have 
proceeded;  especially  in  a  series  of  recent 
English  decisions,  in  specifically  enforcing 
certain  aereements  for  continuous  acts  of 
labor  and  services,  and  construction  of 
works  where  the  legal  remedy  of  damages 
for  their  breach  is  impracticable.  It  has  al- 
so been  applied  under  analogous  circum- 
stances, where  tbe  plaintiff  has  not,  indeed, 
made  any  payment,  but  has  done  other  acts 
in  pursuance  of  the  verbal  agreement,  but 
not  directly  affecting  its  subject-matter, 
which  would  leave  him  without  adequate 
remedy  unless  the  contract  is  enforced.  .  .  . 
Payment  of  the  i>rice,  although  not  of  itself 
sufficient  to  admit  the  equitable  remedy,  is 
always  regarded  as  a  strong  circumstance  in 
connection  with  other  acts,  such  as  posses- 
sion or  tiie  making  of  improvements.'^ 

In  Davison  v.  Davison,  13  N.  J.  £q.246,  the 
services  of  Olson  were  held  to  be  a  good  part 
performance  of  iiis  father's  verbal  agreement 
to  leave  him  a  farm  after  the  father's  death. 

Van  Dyne  v.  Vreeiand,  first  reported  in  11 
N.  J.  Eq.  370,  and  on  a  second  hearing  in  12* 
N.  J.  Eq.  142,  was  a  rase  in  which  "the  fath- 
er of  an  infant  child  made  an  agre^nent 
with  an  uncle  of  the  infant,  at  the  uncle's  re- 
quest, to  this  effect:  that  the  uncle  should 
take  the  infant  and  adopt  him  as  his  own 
child,  and  that  he  would  treat  him  as  hia- 
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own  eon,  and  that  the  property  he  should 
have  should  be  given  to  the  child,  so  that  it 
should  belong  to  him  at  the  death  of  the 
uncle  and  his  wite.  The  uncle  took  the  child, 
and  had  him  baptized,  and  the  child  assumed 
hi 3  surname,  and  lived  with  him  twenty-five 
years.  Held,  that  the  child  might  maintain 
his  bill  u]X)n  tho  agreement  after  such  per- 
formance." 

In  Wright  v.  Wright,  58  N.  W.  54,  a  Mich- 
igan case,  the  court  held:  ''Defendant,  in 
ms  second  year,  was  indentured  to  deceased 
until  his  majority.  When  he  was  eight,  de- 
ceased and  his  wife,  being  childless,  adopted 
him,  under  the  law  then  in  force,  and  his 
name  was  changed.  He  gave  them  his  en- 
tire services,  without  pay,  till  he  was  over 
twenty-two,  when  deceased  died.  The  wid- 
ow testified  that  they  intended  that  he  should 
be  their  heir,  thnt  her  husband  believed  that 
thi^  was  effected  by  the  adoption,  that  de- 
fendant thought  he  was  their  child  till  after 
her  husband^  death,  and  that  they  never 
talked  about  paying  him  for  his  services. 
The  adoption  law  was  held  unconstitutional. 
Held  that  defendant's  performance  entitled 
him  to  the  inheritance,  by  way  of  specific 
performance  of  the  oral  contract."  09  Mich. 
170,  23  L.  R.  A.  196. 

In  Missouri,  in  the  case  of  Sutton  v.  Hay- 
den,  62  Mo.  101,  a  case  in  which  one  Mrs. 
Green  made  an  agreement  by  which  she 
took,  in  its  infancy,  the  child  of  her  brother, 
upon  the  understanding  that  at  her  death 
all  the  property  owned  by  her  should  go  to 
ths  chila,  the  child  was  to  come  and  live  with 
her,  be  as  a  daughter  to  her,  and  take  care 
of  her  for  the  remainder  of  her  life.  The 
child  entered  ui)on  the  performance  of  her 
part  of  the  agreement,  and  throughout  the 
course  of  Mrs.  Green's  life  rendered  the  serv- 
ices, and,  so  far  as  lay  in  her  power,  per- 
foimed  her  part  of  the  agreement.  Mrs. 
Green  died  witliout  having  in  any  way  se- 
cured the  property  to  the  child.  Says  the 
court:  "There  are  things  which  money  can- 
not buy, — a  thousand  nameless  and  delicate 
services  and  attentious,  incapable  of  being 
the  Bubiect  of  explicit  contract,  which  money, 
with  all  its  peculiar  potency,  is  powerless  to 
purchase.  The  law  furnishes  no  standard 
whereby  the  value  of  such  services  can  be  es- 
timated, and  equity  can  oQly  make  an  ap- 
proximation in  that  direction,  by  decreeing 
the  specific  execution  of  the  contract." 

See  also  Sharkey  v.  MoDennott,  60  Am. 
Rep.  270,  where  it  was  held:  "An  agree- 
ment by  a  man  and  his  wife  to  adopt  a  child, 
provide  and  care  well  for  her,  and  leave  her 
their  property,  at  their  death,  performed  on 
the  part  of  the  child,  i^  enforceable  as  to  the 
property  upon  their  death."    91  Mb.  665. 

In  Brinton  v.  Van  Oott,  83  Pac.  218, 
it  was  held  as  follows:  "A  verbal 
contract,  whereby  plaintiff  agrees  to  live 
with  and  take  care  of  an  old  woman  until 
her  death,  in  consideration  of  her  promise  to 
leave  all  her  property  to  plaintiff,  is  taken 
out  of  the  statute  of  frauds  by  the  rendition 
of  the  services  during  the  lifetime  of  the  wo- 
man; and,  after  her  death,  equity  will  spe- 
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cifically  enforce  the  contract,  on  the  theory 
of  part  performance,  since  the  services  ren- 
dered are  of  a  peculiar  character,  not  in- 
tended by  the  parties  to  be  measured  by  a 
pecuniary  standard."  "A  contract  bv  which 
an  old  woman,  in  apparent  good  health,  and 
having  the  expectancy  of  many  years  of  life, 
agrees  to  leave  all  her  property,  worth  about 
$5,000,  to  a  sixteen-year-old  girl,  in  consid- 
eration of  the  latter's  promise  to  live  with 
and  take  care  of  her  as  lon^  as  she  lives,  is 
not  void  for  want  of  mutuality  and  fairness; 
and  after  her  death  the  contract  will  be  spe- 
cifically enforced  in  favor  of  the  girl,  wo 
performed  her  part  of  the  agreement,  though 
the  woman  died  within  three  or  four  months 
after  the  execution  of  the  contract."  8  Utah, 
4&0.  Also:  "In  this  territory  [Utah]  the 
statute  of  frauds  is  in  full  force.  2  Comp. 
Laws,  §  2831.  It  is  therefore  incumbent  up- 
on the  appellant  to  show  by  her  complaint 
that  she  has  partly  or  wholly  performed  her 
contract,  so  as  to  take  it  out  of  the  statute 
pf  frauds.  'When  the  consideration  of  tJie 
agreement  consists  in  work,  labor,  and  serv- 
ices personally  done  and  rendered  by  the 
plaintiff,  if  the  value  of  the  same  can  be  as- 
certained with  reasonable  accuracy  in  an  ac- 
tion at  law,  and  adequately  compensated  by 
the  recovery  of  damages,  then  neither  the 
services  themselves  nor  the  payment  for 
them  will  avail  as  a  part  performance  of  the 
verbal  agreement.  But  if  the  services  are  of 
surh  a  peculiar  character  that  it  is  impos- 
sible to  estimate  their  value  by  any  pecu- 
niary standard,  and  it  is  evident  that  the 
parties  did  not  intend  to  measure  them  by 
any  such  standard,  then  the  plaintiff,  after 
the  performance  of  these  services,  could  not 
be  restored  to  the  situation  in  which  he  waa 
before,  or  be  compensated  by  any  recovery  of 
lepal  damages.'  IJndei  these  circumstances, 
the  rendition  of  the  services  is  &  P^rt  per- 
formance of  a  verbal  agreement.  The  act  of 
part  performance  of  a  verbal  agreement  for 
services  must  be  such  that  it  would  be  a 
fraud  on  the  party  performing  for  the  other 
party  to  refuse  to  perform  his  part  as  agreed 
between  them.  Pom.  Oontr.  §  114."  See 
also  Korminsky  v.  Kormvnsky,  2  Misc.  138; 
QxtdAne  v.  Kidd,  64  Hun,  685;  Jaffee  v.  j€h 
oohson,  4  U.  S.  App.  4,  48  Fed.  Rep.  21,  14  L. 
R.  A.  362,  1  C.  C.  A.  24;  McKitmon  v.  Mc- 
Kinnon,  12  U.  S.  App.  433,  66  Fed.  Rep.  409, 
5  C.  G.  A.  530;  Hainea  v.  Haines,  6  Md.  435. 
In  the  recent  case  of  Kofka  v.  Bosioky,  41 
Neb.  328,  25  L.  R.  A.  207,  a  girl  about  seven- 
teen months  old  was  given  by  her  parents  to 
her  uncle  and  aunt,  under  an  agreement  that 
they  would  adopt  her,  and  rear,  nurture,  and 
educate  her,  and  that  she  was  to  be  as  their 
own  child,  and  at  their  death  to  receive  alt 
the  property  which  they  mieht  own.  She 
lived  with  them  until  they  died,  some  ten 
years,  took  their  name,  did  not  recognize  or 
know  her  own  father  and  mother  in  their 
true  relation,  but  knew  them  as,  and  called 
them,  uncle  and  aunt,  and  knew  and  recog- 
nized her  uncle  and  aunt  as  father  and  moth- 
er. The  uncle  died  intestate,  possessed  of 
real  estate.    It  was  held  there  was  such  a 


482 


BimNBSOTA  SUPRBMB  COUBT. 


Jak., 


part  performanco  of  the  contract  by  the  par- 
tics  tnereto  as  entitled  the  child  to  a  decree 
giving  her  the  title  to  the  property,  by  way 
•of  specific  performance  of  the  contract. 

Now,  the  first  contract  brings  this  case 
within  the  doctrine  above  stated.  .The  Fos- 
seens  were  childless.  They  took  these  chil- 
dren as  members  of  their  own  household.  A 
strong  affection  grew  up  between  the  sisters 
and  their  foster  parents.  For  many  years 
they  rendered  faithful  services  to  their  un- 
cle and  aunt,  doing  household  work  of  every 
kind,  as  well  as  outdoor  work.  They  nursed 
and  cared  for  these  old  people,  and  m  no  re- 
spect were  they  disobedient,  negligent,  or  un- 
faithful in  their  duties  or  attentions  to  their 
uncle  and  aunt.  It  is  a  fair  inference  that 
these  childless  old  people  regarded  these 
nieces  with  a  love  and  affection  almost  akin 
to  that  of  parents  for  their  own  children,  and 
in  return,  the  services  and  society  of  these 
children  to  them  were  of  great  benefit  and 
pleasure.  The  value  of  such  society  and 
services  to  their  uncle  and  aunt  is  incapable 
of  measurement  in  money.  Emery  v.  Dar- 
ling, 50  Ohio  St.  160-167 ;  Rhodes  v.  Rhodes, 
3  Sandf.  Ch.  279. 

The  services  were  continuous  for  many 
years,  until  plaintiff  was  married,  when  she 
was  twenty-one  years  old.  Tlie  first  con- 
tract would  alone  entitle  the  plaintiff  to  a 
specific  performance.  But  the  Fosseens  en- 
couraged and  induced  the  plaintiff  and 
her  sisters  to  enter  into  the  second 
contract,  not  that  the  Fosseens  were,  in 
substance,  to  do  any  more  for  the  sisters 
than  they  had  agreed  to  do  under  the 
first  contract,  but  to  procure  from  the  sis- 
ters a  furltier  and  valuable  consideration  to 
themselves.  When  tlieir  father  died,  in 
1876,  he  left  them  real  estate  of  the  value  of 
$2,000,  which  the  Fosseens  induced  them  to 
sell;  and  to  please  and  satisfy  these  foster 
parents,  they  sold  the  real  estate  for  $1,- 
300,  or  $700  less  than  its  actual  value,  and 
paid  the  consideration  to  the  Fosseens,  upon 
their  further  promise  to  do  just  what  they 
had,  years  before,  substantially  promised 
*to  do, — leave  their  property  at  their  death 
to  the  sisters;  and  this  payment  of  such 
money  was  a  strong  circumstance,  creating 
an  additional  equity  for  the  enforcement  of 
this  action.  Now,  courts  of  equity  will  not 
allow  the  statute  of  frauds  to  be  used  as  an 
instrument  of  fraud.  Bork  v.  Martin,  132 
N.  Y.  280.  And  where  a  person  tacitly  en- 
courages an  act  to  be  done,  he  cannot  after- 
wards exercise  his  legal  right  in  opposition 
to  ;«uch  consent,  if  his  conduct  or  active  en- 
couragement induced  the  other  party  to 
change  his  position,  so  that  he  will  be  pe- 
cuniarily prejudiced  by  the  assertion  of  such 
adversary  claim.  Swain  v.  Seamens,  9 
Wall.  254,  19  L.  ed.  554.  One  of  the  under- 
lying principles  upon  which  an  action 
for  specific  performance  may  be  enforced 
is  that  the  plaintiff  cannot  be  restored 
to  the  situation  in  which  he  was  be- 
fore the  contract  was  made,  and  cannot  be 
compensated  by  the  recovery  of  legal  dam- 
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ages.  Slingerland  v.  Slingerland,  39  Minn. 
197;  Pom.  Contr.  p.  162.  The  land  sold  by 
the  sisters  at  a  loss  of  $700  could  not  be  re- 
stored to  them,  especially  as  the  considera- 
tion received  bv  them  had  passed  into  the 
hands  of  the  Fosseens,  and  beyond  the  con- 
trol of  the  sisters,  and  hence  they  could  not 
be  placed  in  statu  quo. 

While  the  complaint  is  not  complete  in  its 
description  of  all  the  property  of  which 
James  Fosseen  died  seised,  nor  of  that  sold, 
and  the  proceeds  of  which  are  held  by  the 
defendant  as  executor,  nor  of  the  amount 
and  kind  of  personal  property  so  held  by  the 
defendant,  yet,  as  against  the  demurrer, 
there  is  enough  real  property  the  subject  of 
the  action,  specifically  described,  to  entitle 
the  plaintiff  to  maintain  this  action.  It  is 
al^o  to  be  noted  that  the  contracts  provided 
that  the  sisters  should  have  the  Fosseens* 
personal  property  on  their  decease;  hence 
the  contract  was  An  entirety,  and  must  be 
enforced  as  such.  Mann  v.  biggins,  83  Cal. 
66. 

Great  stress  is  placed  by  the  appellant 
upon  the  fact,  as  he  alleges,  that  the  plain- 
tiff has  had  her  day  in  court;  that  the  will 
has  been  proved,  and  her  claim  has  not  been 
presented  or  allowed  in  the  probate  court; 
and  that  such  court  has  fixed  the  status  of 
the  estate.  It  is  a  sufficient  answer  to  this 
contention  to  say  that  this  is  not  an  action 
for  the  construction  of  a  will,  or  for  the  dis- 
tribution of  any  property  thereunder.  The 
probate  court  has  no  jurisdiction  over  ac- 
tions for  the  specific  performance  of  parol 
contracts  for  the  conveyance  of  real  estate. 
Title  10,  chap.  45a,  Gen.  Stat.  1894,  and  the 
sections  thereunder,  providing  that  the  pro- 
bate court  may  decree  the  conveyance  of 
land,  give  that  court  jurisdiction  only  where 
the  contract  for  conveyance  is  in  writing; 
and  it  cannot  decide  controverted  questions 
arising  upon  the  merits  even  in  such  eases, 
but  must  leave  the  applicant  or  petitioner 
to  his  remedy  by  action.  Mousseau  v.  Mous- 
seau,  40  Minn.  236.  Hence,  if  the  probate 
court  had  no  jurisdiction  to  hear  this  case, 
the  plaintiff  is  not  barred  of  her  rights  to 
enforce  her  contract  in  a  court  of  general  ju> 
risdiction. 

There  is  no  merit  in  the  contention  of  the 
defendant  that  the  complaint  does  not  show 
that  the  Fosseens  had  either  jointly  or  sep- 
arately any  property  whatever  while  they 
lived.  Their  promise  was  by  the  first  con- 
tract to  give  and  leave  to  plaintiff  and  her 
sisters  all  the  property,  both  real  and  per- 
sonal, which  they  owned  and  might  own  at 
the  time  of  their  death.  Subsequently,  by  the 
terms  of  the  second  contract,  said  James 
Fosseen  and  Anna  Mary  Fosseen,  and  each 
of  them,  agreed  to  convey  by  deed,  or  be- 
queath, to  said  plaintiff  and  her  sisters,  said 
property,  such  conveyance  to  take  effect  up- 
on their  demise.  This  would  include  all  the 
property  which  they  owned  jointly  and  sep- 
arately. 

The  last  point  raised  goes  to  the  nonjoin- 
der of  parties  plaintiff  and  defendant.  But 
the  demurrer  is  one  as  to  want  of  jurisdie- 
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tion,  and  insufficieDcy  of  facts  stated  to  con- 
stitute a  cause  of  action,  and  does  not  reach 
the  objection  that  there  is  a  defect  of  par- 
ties., either  by  nonjoinder  or  misjoinder. 
Order  affirmed. 

Start,  Ch.  J.,  concurring: 

I  concur  in  tiio  result,  and  in  all  that  is 
said  in  the  opinion,  except  as  to  conveyance 
of  plaintiff's  real  estate.  I  am  inclined  to 
the  opifiion  that  she  could  be  compensated 
in  damages  for  the  real  estate. 

Mitohell,  J.,  concurring: 

While  in  the  main  I  concur  in  the  forego- 
ing opinion,  I  do  not  attach  much,  if  any,  im- 
portance to  the  fact  that  the  plaintiff  sold 
her  own  property  for  less  than  its  value,  and 
gave  the  proceeds  to  the  deceased.  I  think 
the  case  is  taken  out  of  the  statute  of  frauds 
by  the  fact  that  the  consideration  which 
plaintiff  has  furnished  consisted,  not  merely 
of  services  in  the  ordinary  sense  of  the  word, 
bul  also  of  the  assumption  of  a  peculiar  per- 
sonal and  domestic  relation  to  the  deceased 
as  a  member  of  their  family;  and  therefore 
the  value  of  the  consideration  as  a  whole  is 
incapable  of  being  estimated  1>y  any  mere 
pecuniary  standard. 

CoUins,  J.,  concurring: 

I  am  of  the  opinion  that  plaintiff  could  be 
compensated  in  dami»ges  to  the  amount  of 
her  loss  when  selling  her  real  estate,  and 
therefore,  that  the  fact  of  such  sale  is  of  no 
co/isequence  here. 

Canty,  J.,  concurring: 

I  concur  in  a  part  of  the  result  arrived  at, 
but  not  in  the  foregoing  opinion.  I  do  not 
think  that  the  statute  of  frauds  should  be 
brushed  aside  merely  because  the  considera- 
tion for  the  land  purchased  on  a  verbal  con- 
tract is  personal  services,  whether  it 
is  difficult  to  estimate  the  value  of 
such  services  or  not.  But  I  am  of 
the  opinion  that  the  fact  that  the 
plaintiff  was  an  infant,  under  the  care  and 
control  of  the  vendor,  and  having  no  natural 
or  legal  guardian  at  the  time,  is  a  sufficient 
ground  for  taking  the  case  out  of  the  statute 
of  frauds.  Evei-yone  who  assumes  to  act  as 
guardian  for,  or  manage  the  affairs  of,  an 
infant,  is,  at  the  election  of  the  infant,  es- 
topped to  deny  that  he  has  assumed  the  re- 
lation of  guardian  to  the  infant.  9  Am.  k 
Eng.  £nc.  Law,  p.  121,  and  cases  cited. 
Even  where  the  adult  has  not  the  care  or  con- 
trol of  the  infant,  their  dealings  are  scru- 
tirized,  and  every  presumption  is  af^ainst 
the  adult,  the  same  as  if  he  bore  to  the  infant 
the  relation  of  guardian  to  ward.  Johnson 
V.  Northwestern  Mut.  L.  Ins,  Co,  56  Minn. 
36f>,  26  L.  R.  A.  187 ;  Alt  v.  Oraff,  65  Minn. 
191.  But,  when  the  adult  has  the  sole  care 
anG  control  of  tVie  infant,  equity  should  hold 
that  such  a  fiduciary  relation  exists  between 
them  as  to  take  the  case  out  of  the  statute 
of  frauds  as  to  the  real  estate,  but  specific 
performance  should  not  be  awarded  as  to  the 
personal  property. 


S'l.  PAUL  &  DULUTH  RAILROAD  COM- 
PANY, Appt,, 

City  of  DULUTH  et  oZ.,  Respts. 


( 


Minn. 


) 


*1.  Tlie  riarlit  vranted  to  tlie  Lake 
Superior  A  Mississippi  Railroad  Com- 
pany (now  St.  Paul  &  Dulutb  Railroad 
Company)  by  Special  Laws  1861,  chap.  1,  to 
construct  its  railroad  acrosa  any  public  road 
or  highway,  does  not  extend  to  branch  roads 
which  are  neither  a  part  of,  nor  appurtenant 
to,  its  main  line  to  the  west  end  of  Lake 
Superior. 

2.  The  mere  constraotlon,  mainte* 
nance,  and  occasional  nse  hy  a  rail- 
road companj^  (which  has  no  conveyance 
of  the  land)  of  an  ordinary  railroad  track 
acrosa  a  platted  street  while  it  still  remains 
unimproved  and  unfit  for  public  use,  and  be- 
fore public  convenience  or  necessity  requires 
It  to  be  opened  and  improved  for  nse  aa  a 
street,  does  not  constitute  adverse  posses- 
sion as  against  the  public.  Such  occupancy 
must  be  presumed  to  be  subject  to  the  para- 
mount right  of  the  public. 

(July  12.  1898.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  St.  Louis  County  over- 
ruling a  motion  for  new  trial  after  dismissal 
of  an  action  brought  to  enjoin  defendants 
from  tearing  up  a  track  which  had  been  laid 
across  a  public  street.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hadley  Si  Armatrons  for  appel- 
lant. 

Messrs.  Thomaa  8.  IXrood,  Ayrea,  Mor- 
ris, ft  Greene  and  J.  B.  Bioharda,  for 
respondents : 

A  grant  of  franchise  to  a  corporation  is 
to  be  strictly  construed;  nothing  passes  there- 
by but  what  is  expressly  grant^,  or  is  nee- 
et-sary  to  be  implied  to  allow  of  the  exercise 
of  a  power  expressly  granted. 

Proprietors  of  Charles  River  Bridge  v. 
Proprietors  of  Warren  Bridge,  11  Pet.  545, 
9  L.  ed.  823. 

The  right  to  cross  highways  is  to  be  exer- 
cised in  connection  with,  and  so  far  as  nec- 
cbsary  to,  the  construction  of  the  main  line 
and  the  main  line  only,  and  with  no 
branches. 

By  the  simple  act  of  placing  ties  in  Arthur 
avenue  and  laying  rails  on  those  ties,  and 
leaving  the  ties  and  rails  there  for  fifteen 
years,  appellant  could  not  obtain  either  an 
casement  or  a  fee  in  the  land. 

Textts  Western  R.  Co,  v.  Wilson,  83  Tex. 
155 ;  Emery  v.  Raleigh  d  O,  R.  Co.  102  N.  C. 
209  ;Indianapolis,  P.  d  C.  R.  Co,  v.  Ross,  47 
Ind.  30;  Wayzata  v.  Cfreat  Northern  R.  Co, 
50  Minn.  438. 

^Headnotes  by  Buck,  J. 


Note. — For  rights  acquired  as  against  the 
public  by  adverse  possession  of  highway  or 
street,  see  note  to  Meyer  v.  Graham  (Neb.)  18 
L.  R.  A.  146:  also  Webb  v.  Demopolis  (Ala.) 
21  L.  R.  A.  62. 


43  L.  R.  A. 


28 


484 


Minnesota  Suprbms  Coubt. 


July, 


The  proof  to  support  title  by  adverse  pos- 
session must  be  of  the  clearest  possible  char- 
acter. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  887; 
Bydnor  v.  Palmer,  29  Wis.  226. 

The  possession  was  not  hostile. 

Ifcilly  V.  Racine,  61  Wis.  520;  Lane  v. 
Kennedy^  13  Ohio  St.  42;  Coin.  v.  Boston,  16 
rick.  442;  Henshaio  v.  Hunting,  1  Gray, 
205;  Texas  Western  R.  Co.  v.  Wilson,  83 
Tex.  155;  Smyles  v.  Eastings,  22  N.  Y.  217; 
Bridges  v.  Wyckoff,  67  N.  Y.  130;  Olean  v. 
Steyner,  135  N.  Y.  341,  17  L.  R.  A.  640; 
t^ero  York  v.  Law,  8  N.  Y.  Supp.  632 ;  Bedell 
V.  Shaw,  59  N.  Y.  46;  /^c  Commissioners  of 
PuhliG  Parks,  25  N.  Y.  S.  R.  231;  Hurley  v. 
Mississippi  &  R,  River  Boom  Co.  34  Minn. 
143:  Borer  v.  Langc,  44  Minn.  285. 

What  will  be  hostile  possession  will  vary 
according  to  the  character  of  the  street  or 
of  the  possession. 

Hostile  possession  "is  possession  taken 
with  an  intention  to  claim  the  title  as  owner, 
and  in  derogation  of  the  rights  of  the  true 
owner." 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  790; 
Sherin  v.  Brackett,  36  Minn.  152. 

Buck,  J.,  delivered  the  opinion  of  the 
court: 

The  St.  Paul  &  Duluth  Railroad  Company, 
plaintiff  herein,  is  the  successor  of  the  Lake 
Superior  &  Mississippi  Railroad  Company, 
and  for  many  years  has  maintained  a  rail- 
road track  on  Rice's  Point,  in  the  city  of  Du- 
luth, crossing  two  streets  or  highways  known 
cs  "Garfield  Avenue"  (formerly  "Third 
Street")  and  "Arthur  Avenue"  (formerly 
"Fifth  Street").  In  the  early  part  of  June, 
1897,  the  defendants  tore  up  this  railroad 
track  where  it  was  laid  across  Arthur  ave- 
nue; and  the  plaintiff  immediately  replaced 
the  track,  and  obtained  an  injunction  from 
tlie  court  restraining  the  defendants  from 
tearing  up,  removing,  or  interfering  with  the 
track  during  the  pendency  of  the  action. 
The  differences  as  to  Garfield  avenue  were 
subsequently  adjusted.  The  application  for 
a  permanent  injunction  as  to  Arthur  avenue 
came  on  for  hearing  on  its  merits  in  Septem- 
ber, 1897,  at  a  general  term  of  the  district 
court  of  St.  Louis  county,  and  upon  defend- 
ruts'  motion  the  action  was  dismissed.  A 
motion  for  a  new  trial  was  made  and  denied, 
and  plaintiff  appeals. 

A  considerable  portion  of  the  plaintiff's 
evidence  was  introduced  in  support  of  its 
claim  that  it  had  acquired  an  easement  in 
the  nature  of  a  right  of  way  across  Arthur 
avenue,  the  locus  in  quo,  by  adverse  posses- 
sion. Rice's  Point  was  platted  in  1858. 
Arthur  avenue,  which  appears  upon  this 
plat,  was  from  1881  up  to  1896  a  sandy  or 
marshy  waste;  and  during  this  time  it  had 
not  been  opened,  used,  or  worked  as  a  pub- 
lic highway.  It  was  not  needed  during  such 
time  for  highway  purposes,  and  had  no  ac- 
tual, visible  marks  of  existence  for  avenue  or 
etreet  purposes;  and  fifteen  years  had  not 
elapsed  between  the  time  when  it  was  first 
required  for  public  use  as  a  highway  and  the 
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commencement  of  this  action.  Gren.  Stat. 
1894,  §  5155,  provides  "that  all  the  provi- 
sions of  this  title  ["The  Time  of  Commenc- 
ing Actions"]  as  to  the  time  of  the  com- 
mencement of  civil  actions  shall  apply  to  mu- 
nicipal and  all  other  corporations  with  like 
power  and  effect  as  the  same  applies  to  nat- 
ural persons."  This  law  would  undoubted- 
ly apply  to  this  case  if  Arthur  avenue  had, 
during  a  period  of  fifteen  years,  been 
opened,  worked,  and  used  as  a  public  high- 
way by  the  city  of  Duluth  prior  to  the  com- 
mencement of  this  action.  But  the  difficult 
question  arises  upon  the  fact  that  during 
part  of  said  time  it  was  not  so  opened, 
worked,  and  used  and  recognized  as  a  public 
etreet,  nor  needed  for  such  purpose,  by  said 
city.  When  a  party  makes  a  plat  of  his 
land,  with  streets  and  avenues  marked  there- 
on, and  duly  files  the  plat  for  record,  the 
municipal  corporation  within  whose  bound- 
aries the  land  is  situate  may  adjudge  when 
its  necessities  require  the  use  of  such  streets 
and  avenues  for  public  purposes;  and  until 
it  has  so  determined,  and  taken  possession, 
and  opened  and  used  it,  the  statute  of  limita- 
tions will  not  commence  to  run  against  it. 
The  mere  execution  and  filing  of  a  plat  by 
the  owner  of  land  cannot  entail  upon  a  mu- 
nicipal corporation  the  absolute  duty  to  pro- 
tect the  streets  thereon  marked,  as  against 
occupants  thereof.  Its  right  in  regard  to 
the  plat  may  remain  dormant  for  a  reai?on- 
able  time,  at  least,  but  until  such  rights 
spring  into  life  no  legal  obligations  arise 
against  it.  In  this  western  country,  and 
especially  during  the  so-called  "boom  times," 
thousands  of  acres  of  land  were  platted,  and 
frequently  included  land  designated  for 
street  purposes,  which,  by  reason  of  hills, 
rocks,  marshes,  or  deep  ^Titer  at  various 
places  therein,  was  utterly  unfit  for  public 
ways  until  improved,  and  often  at  great  ex- 
pense. Such  designated  streets  a  municipal 
corporation  is  not  bound  to  protect  against 
occupants  until  the  time  arrives  when  such 
a  street,  or  part  of  it,  is  reouired  for  actual 
public  use,  and  is  actually  opened.  Of 
course,  this  rule  would  apply  to  any  street 
marked  on  a  plat,  where  the  dedication  there- 
of is  not  accepted,  and  it  is  not  opened  for 
public  use.  Hence  persons  in  possession  of 
such  platted  streets,  or  part  of  them,  will, 
until  the  time  arrives  when  such  streets  are 
required  for  actual  public  use,  be  presumed 
to  hold  subject  to  the  paramount  right  of 
Ihe  public.  Reilly  v.  Racine,  51  Wis.  526; 
Derby  v.  Ailing,' iO  Conn.  410;  Henshaus  v. 
Hunting,  1  Gray,  210. 

It  is  unnecessary  to  discuss  at  length  the 
question  of  adverse  possession  of  the  locus 
in  quo  prior  to  1881,  as  the  evidence  is  too 
meager  and  insufficient  to  establish  such  po*5- 
eessibn.  Evidence  of  adverse  possession  is  to 
be  construed  strictly,  and  is  not  to  be  made 
out  by  inference  or  presumption,  but  by  clear 
and  positive  proof.  The  burden  of  proving 
the  essential  facte  which  create  title  by  pre- 
scription rests  upon  him  who  asserts  it.  No 
such  facte  were  proved  in  this  case  as  to 
possession  prior  to  the  year  1881. 
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The  next  point  raised  by  appellant  is  that 
the  special  acts  of  the  legislature  which  in- 
corporated the  Lake  Superior  &  Mississippi 
Bail  road  Company  authorized  the  St.  Paul 
^.  Duluth  Railroad  Company  to  construct  its 
tracks  across  Arthur  avenue,  without  need 
of  further  authorization.  We  have  examined 
the  material  provisions  of  the  various  legis- 
lative acts  bearing  upon  this  case,  and  we 
find  none  of  them  authorizing  the  building 
of  the  track  in  question  across  Arthur  ave- 
nuR.  If  these  acts  can  be  construed  as  ap- 
plicable to  the  main  line,  or  even. to  a  side 
track,  where  it  crosses  public  streets  and 


highways,  they  are  inapplicable  to  a  track 
ol  this  character.  It  is  not  part  of  the  main 
line,  and  cannot  be  properly  considered  a 
spur  or  side  track.  It  is  constructed  nearly  at 
right  angles  from  the  main  line,  extending  a 
long  distance  through  private  property,  and 
over  the  public  streets  not  occupied  by  the 
main  line.  It  is  in  fact  a  distinct  branch  of 
the  main  line,  and  we  find  no  express  or  im- 
plied authority  for  its  crossing  Arthur  ave- 
nue, the  locus  in  quo  in  question.  It  would 
serve  no  good  purpose  to  go  into  any  further 
details,  or  extend  this  opinion. 
Order  affirmed. 
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ESBERG-GUNST  CIGAR COMPA^rY,App^, 

V. 

City  of  PORTLAND,  Respt, 


( 


.Or. 
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1.  Tliat  the  Tratervirorks  of  a  city  were 
built  under  authority  Impoaed  upon 
It  by  the  leirlnlatnre  and  under  the  di- 
rection and  supervision  of  a  committee  ap- 
pointed by  the  legislature  will  not  exempt  the 
city  from  the  general  rule  which  imposes  upon 
municipal  corporations  owning  and  operating 
sucli  works  liability  for  injuries  to  private  in- 
dividuals through  their  negligent  construc- 
tion or  operation. 

2.  The  vote  of  a  city  accepting  «n  act 
permitting  the  conatrnctlon  of  vrater- 
-vvorks  and  appointing  a  committee  to  super- 
vise the  worli  will  make  the  committee  its 
agent  for  whose  negligent  acts  It  will  be  re- 
sponsible under  the  doctrine  of  respondeat 
superior, 

8.  Snlllclent  evidence  of  neirllarence  In 
the  const mctlon  of  a  crater  main  to 

carry  the  question  to  the  Jury  exists  when  It 
Is  shown  to  haye  burst  three  times  under  or- 
dinary pressure,  and  that  pipe  of  Its  sise  will 
not.  when  properly  constructed  and  laid,  burst 
under  such  pressure. 

4.     The  mere  bappenlnv  of  an  accident 

causing  injury  is  evidence  of  negligence  when- 
eyer  the  thing  causing  the  injury  is  under 
control  of  defendant  and  the  accident  is  such 
as  In  the  ordinary  course  of  things  does  not 
happen  If  those  who  have  the  management  use 
proper  care. 

(January  16,  1809.) 

APPEAL  by  plaintilT  from  a  judjirment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  defendant  in  an  action  brought 

None. — ^As  to  liability  for  damage  b^  water 
from  falling  tank  or  standplpe,  see  Defiance 
Water  Co.  ▼.  Olinger  (Ohio)  32  L.  R.  A.  736. 

As  to  presumption  of  negligence  In  several 
classes  of  cases  from  the  occurrence  of  accidents, 
see  note  to  Bamowtkl  v.  Helson  (Mich.)  15  L. 
R.  A.  33. 

For  some  cases  as  to  such  presumptions  from 
accidents  Injuring  property,  see  also  Shafer  y. 
Lacock  (Pa.)  29  L.  R.  A.  254;  Judson  v.  Giant 
Powder  Co.  (Cal.)  29  L.  R.  A.  718;  and  Ryder 
V.  Klnsey  (Minn.)  84  L.  R.  A.  557. 
4n  L.  K.  A. 


to  hold  it  responsible  for  injury  to  plaintiff's 
goods  through  the  bursting  of  a  water  main. 
Reversed. 

Statement  by  Bean,  J.: 

This  is  an  action  to  recover  damages  for 
an  injury  to  plaintiff's  goods,  caused  by  the 
bursting  of  an  alleged  negligently  defective 
water  main  belonging  to  the  defendant  city, 
and  the  consequent  flooding  of  the  cellar  m 
which  such  goods  were  stored.  In  1885  the 
charter  of  the  city  of  Portland  was  amended 
by  adding  thereto  an  additional  chapter 
(Laws  1885,  p.  97),  by  which  the  city  was 
authorized'  and  empowered  to  construct  or 
purchase,  keep,  conduct,  and  maintain  water- 
works therein  of  a  character  and  capacity 
sufficient  to  furnish  the  city  and  its  inhab- 
itants with  water  for  all  uses  and  purposes 
necessary  for  the  comfort,  convenience,  and 
well-being  of  the  same,  and  to  issue  and  dis- 
pose of  its  bonds  for  that  purpose.  9§  142, 
153.  The  powers  thus  given  to  the  city  were 
to  be  exercised  by  fifteen  resident  taxpayers 
thereof,  named  in  the  act,  styled  collectively 
"the  water  committee,"  nine  of  whom  should 
constitute  a  quorum,  and  who  w^ere  author- 
ized to  fill-  by  appointment  all  vacancies 
which  may  occur  in  their  number.  §§  143, 
145.  This  committee  was  required  to  organ- 
ize within  a  certain  time  by  the  election  of  a 
chairman  and  clerk,  whose  duties  were  pre- 
scribed by  the  act  (§8  144,  146-148)  ;  to  ap- 
point a  treasurer,  who  shall  have  the  care 
and  custody  of  all  moneys  received  by  the 
committee  from  the  sale  of  bonds  or  other- 
wise for  the  construction  or  purchase  of  wa- 
terworks, and  shall  pay  out  the  same  on  the 
order  of  the  chairman,  countersigned  by  the 
clerk  of  the  committee,  and  not  otherwise 
( §  149 )  ;  to  employ  and  discharge,  from  time 
to  time,  such  other  agents,  workmen,  labor- 
ers, and  servants  at  such  compensation  or 
wages  as  it  may  deem  necessary  and  con- 
venient to  the  accomplishment  of  the  pur- 
poses of  the  act  ( S  151 ) .  It  is  further  pro- 
vided that  whenever  and  as  soon  as  the 
works  provided  for  in  the  act  are,  in  the 
judp^nent  of  the  committee,  ready  for  use,  it 
shall  select  from  its  members,  if  a  sufficient 
number  will  consent  to  serve,  and,  if  not, 
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from  the  resident  taxpayers  of  the  city,  live 
persons  for  the  several  terms  of  two,  four, 
six,  eight,  and  ten  years,  who  shall  be  styled 
individually  "water  commissioners,"  and  col- 
lectively "the  water  commission,"  to  which  it 
is  required  to  turn  over  the  waterworks,  and 
all  property  appurtenant  thereto,  together 
with  all  books,  papers,  and  accounts  relating 
to  the  construction  or  purchase  thereof;  and 
thereafter  the  power  and  authority  given  by 
the  act  to  the  city  to  keep,  conduct,  and  main- 
tain waterworks  shall  be  exercised  by  such 
commission.  §§  154,  155,  157.  After  the 
water  commission  has  been  selected  by  the 
committee,  as  provided  in  the  act,  the  mem- 
bers of  such  commission  shall  thereafter  be 
appointed  by  the  governor  of  the  state  from 
among  the  resident  taxpayers  of  the  city,  aa 
vacancies  majr  occur  from  time  to  time.  The 
commission  is  given  power  ( 1 )  to  employ, 
hire,  and  discharge  all  such  agents,  workmen, 
laborers,  and  servants  as  it  may  deem  nec- 
essary or  convenient  in  the  conduct  and  man- 
agement of  the  waterworks ;  ( 2 )  to  make  all 
needful  rules  and  regulations  in  reference 
thereto;  (3)  to  establish  rates  for  the  use 
and  consumption  of  water  by  the  city  and  in- 
habitants thereof,  including  the  people  living 
along  the  line  or  in  the  vicinity  of  the  works 
without  the  city;  (4)  to  provide  for  the  pay- 
ment of  water  rates  montnly  in  advance,  and 
to  shut  off  the  water  from  any  house,  tene- 
ment, or  place  for  which  the  water  rate  is 
not  duly  paid,  or  when  any  rule  or  regula- 
tion is  disregarded  or  disobeyed;  (5)  to  do 
any  other  act  or  make  any  other  regulations 
necessary  and  convenient  for  the  conduct  of 
its  business  and  the  due  execution  of  the 
power  and  authority  given  it  by  the  act,  and 
not  contrary  to  law.  §  159.  All  money  col- 
lected or  received  by  the  commission  for  the 
use  and  consumption  of  water  or  otherwise 
is  required  to  be  deposited  with  the  treasurer 
of  the  city,  who  shall  keep  the  same  separate 
and  apart  from  other  funds,  and  pay  it  out 
on  the  order  of  the  chairman  of  the  commis- 
sion, countersigned  by  the  clerk  and  to  the 
bolder  of  any  overdue  interest  coupons  of  the 
bonds  issued  under  the  provisions  of  the  act, 
on  the  presentation  and  surrender  thereof. 
S  158.  It  is  made  the  duty  of  the  commis- 
sion annually,  before  the  1st  day  of  Janu- 
ary, to  make  a  written  estimate  of  the  prob- 
able expense  of  maintaining  and  conducting 
the  waterworks  during  the  ensuing  vear,  and 
also  the  cost  of  any  contemplated  alteration, 
improvement,  or  extension,  and  thereupon  as- 
certain and  prescribe,  as  nearly  as  it  con- 
veniently can,  a  water  rate  for  such  year 
that  will  insure  a  sufficient  income  from  the 
sale  of  water  to  pay  such  expense  and  costs, 
together  with  one  year's  interest  on  the  bonds 
then  issued  and  outstanding.  §  160.  And, 
after  the  expiration  of  five  years,  in  fixing  the 
water  rates  it  is  authorized  to  include  in  its 
estimate  therefor  a  sum  equal  to  1  per 
centum  on  the  par  value  of  the  bonds  then 
issued  and  outstanding,  which  sum  shall  be 
collected  and  invested  under  the  direction  of 
the  commission  as  a  sinking  fund  for  the 
payment  or  redemption  of  such  bonds.  §  161. 
immediately  after  the  act  of  1885  became  a 
law,  the  persons  named  therein  as  the  water 
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committee  proceeded  to  organize  as  directed, 
and  to  issue  and  dispose  of  city  bonds,  from 
the  proceeds  of  w^hicu  they  purchased,  in  De- 
cember, 1886,  the  plant  of  the  Portland  Water 
Company,  a  private  corporation  then  engaged 
in  supplying  the  city  and  its  inhabitants 
with  water  for  hire,  and  subsequently  com- 
menced to  enlarge  the  works  so  purchased 
by  the  construction  of  a  gravity  system,  by 
which  water  should  be  taken  from  Bull  Run 
creek  at  a  point  some  miles  distant  from  the 
city.  The  act  of  1885  was,  in  substance, 
incorporated  in  the  later  act  (Laws  1891, 
p.  796),  providing  for  the  consolidation  of 
the  cities  of  Portland,  East  Portland,  and  Al- 
bina,  which  went  into  eflfect  in  July,  1891, 
after  having  been  accepted  by  a  majority  of 
the  legal  voters  of  the  several  cities  inter- 
ested, at  an  election  held  for  the  purpose 
in  June,  1891,  and  is  also  contained  in  the 
subsequent  charter  of  1893  (Laws  1893,  p. 
810).  During  the  process  of  enlarging  the 
works,  the  water  committee,  during  the  year 
1892,  laid  a  24-inch  main  on  Fourth  atreet, 
and  connected  it  with  the  other  mains  com- 
prising the  water  system.  On  January  13, 
1896,  this  main  burst,  and  the  waters  escap- 
ing therefrom  flooded  the  streets,  and  the  cel- 
lars of  the  adjoining  buildings,  including  the 
premises  occupied  by  the  plaintiff,  and  used 
as  a  tobacco  and  cigar  store,  to  its  damage  in 
the  alleged  sum  of  $2,667.87.  Its  claim  thwe- 
for  having  been  rejected  by  the  city,  this  ac- 
tion was  brought,  resulting  in  a  judgment  of 
nonsuit,  from  which  the  appeal  is  taken. 

Messrs,  Coz,  Cotton,  Teal,  A;  Miaor, 

for  appellant: 

Charters  are  never  imposed  upon  munic- 
ipal corporations  except  at  their  request. 
They  are  privileges  of  great  value,  and  when 
such  privileges  are  granted  concurrent  duties 
are  imposed.  There  is  no  difference  in  this 
respect  between  a  municipal  corporation  and 
a  private  corporation  or  private  individual. 

Heyily  v.  Lyme,  6  Bing.  91 ;  Weei  v.  Brack- 
port,  16  N.  Y.  161,  note  165;  Meares  v.  Wil- 
mington Comrs,  31  N.  C.  (9  Ired.  L.)  73,  49 
Am.  Dec.  412;  Pittsburgh  v.  Cfrier,  22  Pa. 
63,  60  Am.  Dec.  65;  Bigelow  v.  Randolph, 
14  Gray,  641 ;  Jones  v.  A'eic  Haven,  34  Conn. 
1;  Wetghtman  v.  Washington,  1  Black,  39, 
17  L.  ed.  52;  Detroit  v.  Blackehy,  21  Mich. 
117,  4  Am.  Rep.  450;  1  Dill.  Mun.  Corp.  $  27. 

The  authority  to  provide  the  city  with 
water,  if  not  inherent  m  the  city  as  a  munici- 
pal corporation,  was  vouchsafed  by  the  sev- 
eral charters,  and  was  to  be  exercised  by  the 
council. 

Oregon  Sess.  Laws  1870,  pp.  120,  123,  124: 
Oregon  Sess.  Laws  1882,  pp.  141,  142; 
Oregon  Sess.  Laws,  Special  Sess.  1885,  pp. 
97-102;  Sess.  Laws  1891,  pp.  832-837;  Sess. 
Laws  1893,  pp.  853-857;  1  Dill,  Mun,  Corp. 
§§  27,  147,  443,  and  note;  Hale  v.  Houghton, 
8  Mich.  458;  Rome  v.  Cabot,  28  Ga.  50: 
McKnight  v.  New  Orleans,  24  La.  Ann.  412 ; 
Grant  v.  Davenport,  36  Iowa,  396. 

In  constructing  and  maintaining  a  system 
of  waterworks  the  city  of  Portland  acts,  not 
in  a  public  capacity,  but  as  a  private  cor- 
poration. 

Sess.  Laws  1885,  Special  Sess.  pp.  97  et 
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seq.;  Sess.  Laws  1891,  pp.  832  et  seq.;  Sess. 
Laws  1893  pp.  153  ei  seq.;  Bailey  v.  New 
York,  3  Hill,  531,  38  Am.  Dec.  669;  Oliver 
V.  Worcester,  102  Mass.  489,  3  Am.  Rep.  485 ; 
Richmond  v.  Long,  17  Gratt.  375,  94  Am. 
Dec.  4QI;  Petersburg v.Applegarth,  28  Gratt. 
321,  26  Am.  Rep.  357;  Western  Sav.  Fund 
Soc,  V.  Philadelphia,  31  Pa.  175,  72  Am.  Dec. 
730;  Aldrich  v.  THpp,  11  R.  I.  141,  2^  Am. 
Kep.  434;  Hannon  v.  Ht.  Louis  County,  62 
Mo.  313;  Vrosseit  v.  Janesville,  28  Wis.  420; 
Helena  v.  Thompson,  29  Ark.  569 ;  Safety  In- 
sulated Wire  d  Cable  Co.  v.  Baltimore,  25  U. 
S.  App.  166,  66  Fed.  Rep.  140,  13  C.  C.  A. 
375 ;  Illinois  Trust  d  Sav.  Bank  v.  Arkansds 
City,  40  U.  S.  App.  257,  76  Fed.  Rep.  271, 
34  L.  R.  A.  518,  22  C.  C.  A.  171;  Los  Angeles 
City  Water  Co.  v.  Los  Angeles,  88  Fed.  Rep. 
731 :  Donahoe  v.  Kansas  City,  136  Mo.  664. 

The  water  committee  is  an  agency  of  the 
city,  and  the  city  must  answer  for  it.  Re- 
spotideat  superior. 

Oregon  Laws  1870,  pp.  120,  123,  124;  Ore- 
gon Laws,  Special  Sess.  1885,  pp.  97  et 
seq.;  Oregon  Laws  1891,  pp.  832  et  seq; 
Oregon  J^aws  1893,  pp.  853  et  seq.;  Oregon 
Laws  1882,  pp.  141,  142;  Henly  v.  Lyme,  6 
Bing.  91,  3  Barn.  &,  Ad.  77;  Bailey  v.  New 
York,  3  Hill,  631,  38  Am.  Dec.  669,  2  Denio, 
433 ;  Sage  v.  Brooklyn,  89  N.  Y.  189 ;  Fleming 
V.  Suspension  Bridge,  92  N.  Y.  368;  Oenet 
V.  Brooklyn,  99  N.  Y.  296;  Re  New  York,  99 
X.  Y.  569;  Tormey  v.  New  York,  12  Hun, 
542 ;  Ham  v.  New  York,  70  N.  Y.  459 ;  Oliver 
V.  Worcester,  102  Mass.  489,  3  Am.  Rep.  485; 
Hand  v.  Brookline,  126  Mass.  324;  Brooks  v. 
Somerville,  100  Mass.  271;  Perkins  v.  Law- 
rence, 136  Mass.  305;  Stoddard  v.  Win- 
chester, 157  Mass.  667;  Watson  v.  Needham, 
161  Mass.  404,  24  L.  R.  A.  287;  Aldrich  v. 
Tripp,  11  R.  I.  141,  23  Am.  Rep.  434;  Detroit 
V.  Blackehy,  21  Mich.  117,  4  Am.  Rep.  450; 
Barnes  v.  District  of  Columbia,  91  U.  S.  541, 
23  L.  ed.  440;  Anne  Arundel  County  Comrs. 
V.  Duckett,  20  Md.  468,  83  Am.  Dec.  557; 
Pittsburgh  v.  Grier,  22  Pa.  54,  60  Am.  Dec. 
65 ;  Philadelphia  v.  Field,  58  Pa.  320 ;  Rich- 
mond V.  Jjong,  17  Gratt.  376,  94  Am.  Dec. 
461 ;  Meares  v.  Wilmington  Comrs.  31  N.  C. 
(9  Ired.  L.)  73,  49  Am.  Dec.  412;  Jones  v. 
yew?  Haven,  34  Conn.  1;  Springfield  v.  Le 
Claire,  49  111.  476;  Clayburgh  v.  Chicago,  25 
111.  535,  79  Am.  Dec.  346;  Brouming  v. 
Springfield,  17  111.  143,  63  Am.  Dec.  345; 
David  V.  Portland  Water  Committee,  14  Or. 
98. 

As  there  is  some  evidence  of  negligence,  it 
was  error  to  take  the  case  from  the  jury. 

1  Greenl.  Evidence,  $  49,  note;  Southwell 
V.  Beezley,  5  Or.  468;  Salmon  v.  Olds,  9  Or. 
488;  Grant  v.  Baker,  12  Or.  329;  Tippin  v. 
Ward,  6  Or.  450;  Ferrera  v.  Parke,  19  Or. 
141:  Anderson  v.  North  Pacifio  Lumber  Co. 
21  Or.  281. 

The  city  in  putting  in  and  maintaining 
waterworks  acted  at  its  own  peril,  sic  utere 
iuo  ut  alienum  non  Icedas. 

1  Thomp.  Neg.  pp.  2,  25,28,30,31,38-41; 
Fletcher  v.  Rylands,  L.  R.  1  Exch.  265 ;  Ry- 
lands  v.  Fletcher,  L.  R.  3  H.  L.  330 :  Fletcher 
V.  Smith,  L.  R.  7  Exch.  305:  Fletcher  v. 
Smith,  L.  R.  2  App.  Gas.  781 ;  Hay  v.  Cohoes 
Co.  2  N.  Y.  159;  Tremain  v.  Cohoes  Co.  2  N. 
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Y.  163,  51  Am.  Dec.  284;  Humphries  v.  Cous- 
ins, L.  R.  2  C.  P.  Div.  239 ;  Ball  v.  Nye,  99 
Mass.  582,  97  Am.  Dec.  56 ;  Gorham  v.  Gross, 
125  Mass.  232,  28  Am.  Rep.  224;  Cahill  v. 
Eastman,  18  Minn.  324,  10  Am.  Rep.   184. 

Tlie  bursting  of  the  main  on  Fourth  street, 
especially  where  this  had  occurred  several 
times  and  the  city  had  taken  no  precaution  to 
prevent  a  recurrence,  in  itself  constitutes  evi- 
dence of  negligence  sufficient  at  least  to  make 
a  prima  facie  case  for  the  jury — res  ipsa  lo- 
quitur, 

2  Thomp.  Neg.  p.  1220;  Kearney  v.  Lon- 
don, B.  d  8.  C.  R.  Co.  L.  R.  6  Q.  B.  411,  L.  R. 
6  Q.  B.  759 ;  Byrne  v.  Boadlc,  2  Hurlst.  &  C. 
722;  Scott  V.  London  d  St.  K.  Docks  Co,  3 
Hurlst.  &  C.  696;  Briggs  v.  Oliver^  4  Hurlst. 
&  C.  403 ;  Mullen  v.  St.  John,  57  N.  Y.  567, 
15  Am.  Rep.  530;  Hogan  v.  Manhattan  R.Go, 
149  N.  Y.  23;  Sheridan  v.  Foley ^  58  N.  J.  L. 
230;  Bowser  v.  Cumberland  d  P.  R.  Co.  80 
Md.  146,  27  L.  R.  A.  154;  Vinoett  v.  CooAj, 
4  Hun,  318;  Lyons  v.  Rosenthal,  11  Hun,  46; 
Morris  v.  Strobel  d  W.  Co.  81  Hun,  1 ;  War- 
ren y.  Kauffman,  2  Phila.  259;  Hays  v. 
Gallagher,  72  Pa.  136;  Thomas  v.  Western 
U.  Teleg.  Co.  100  Mass.  156;  Wharton,  Neg. 
2d  ed.  §§  857,  858;  Illinois  C.  R.  Co.  v.  PhU- 
lips,  49  111.  234,  55  III.  194;  Illinois  C.  R.  Co. 
v.  Houck,  72  111.  285 ;  Toledo,  W.  d  W.  R.  Co. 
V.  Beggs,  85  111.  80,  28  Am.  Rep.  613 ;  Toledo, 
W.  d  W.  R.  Co.  V.  Moore,  77  111.  217 ;  John 
Morris  Co.  v.  Burgess,  44  III.  App.  27 ;  Koontz 
V.  Oregon  R.  d  Nav.  Co.  20  Or.  2 ;  Carhart  v. 
Auburn  Gaslight  Co.  22  Barb.  297 ;  Holbrook 
v.  XJtica  d  S.  R.  Co.  12  N.  Y.  236,  64  Am.  Dec. 
502;  Ware  v.  Gay,  11  Pick.  106;  Feital  v. 
Middlesex  R.  Co.  109  Mass.  398,  12  Am.  Rep. 
720;  Congreue  v.  Smith,  18  N.  Y.  79;  Curtis 
V.  Rochester-  d  S.  R.  Co.  18  N.  Y.  534,  76  Am. 
Dec.  258;  Stokes  v.  Saltonstall,  13  Pet.  181, 
10  L.  ed.  115. 

The  jury  had  a  right  to  inspect  the  ma- 
terial and  to  say  from  such  inspection 
whether  it  was  weak  or  insufficient. 

1  Wharton,  Ev.  US  345  et  seq.;  Ingram  v. 
Flasket,  3  Blackf.  450;  State  v.  Arnold,  36 
N.  C.  (13  Ired.L.)  IS4;  MulhadoY.  Brooklyn 
City  R.  Co.  30  N.  Y.  370;  Garvin  v.  State,  52 
Miss.  207 ;  Howell  v.  Hartford  F.  Ins.  Co.  6 
Biss.  103. 

Messrs.  W.  M.  Cake  and  F.  I«.  Keenan, 
for  respondent: 

Defendant  has  no  power  of  appointment  of 
the  members  of  the  water  committee;  no 
power  of  selecting  or  choosing  agents  or  serv- 
ants to  carry  out  the  provisions  of  the  act 
creating  said  committee;  no  power  to  fix  or 
collect  water  rates;  receives  no  income  or 
benefit  from  the  levying  of  rates;  receives 
no  consideration  for  the  duties  performed  by 
said  committee;  did  not  and  could  not,  by  any 
act  or  sanction,  cause  the  committee  to  or- 
ganize or  proceed  to  the  execution  of  the  pro- 
visions of  the  act;  nor  is  the  water  commit- 
tee charged  with  a  duty  to  file  with  or  make 
any  report  to  the  defendant  city  of  their  ac- 
tions or  doings,  or  made  amenable  to  the  city 
in  any  way. 

Portland  Charter,  chap.  12;  Laws  1893, 
pp.  853-857. 

The  city  was  not  required  to  adopt  or  sanc- 
tion any  plan  for  the  proposed  work  before 
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the  same  was  proceeded  with;  did  not  and 
could  not  let  any  contracts  for  the  work  or 
employ  any  agents  or  servants  to  perform 
-the  work,  and  oould  not  discharge  any  that 
were  employed. 

Charter,  §S  150,  151,  153;  Laws  1893,  p. 
854. 

The  water  committee  is  not  an  agency  of 
the  city.  Where  there  is  no  right  of  select- 
ing or  choosing  the  relation  of  principal  and 
agent  cannot  exist,  and  the  maxim  of  re- 
spondeat superior  has  no  application  where 
that  relation  does  not  exist. 

Pratt  V.  Weymouth,  147  Mass.  254;  Haf- 
ford  V.  New  Bedford,  16  Gray,  302;  White 
V.  Phillipston,  10  Met.  Ill;  Walcott  v. 
Swampscott,  1  Allen,  101 ;  McCarthy  v.  Bos- 
ton, 135  Mass.  200;  Morrison  v.  Lawrence, 
98  Mass.  221;  Fisher  v,  Boston,  104  Mass. 
93,  6  Am.  Rep.  196;  McCann  v.  Waltham, 
163  Mass.  344:  Dooley  v.  Sullivan,  112  Ind. 
455;  Eastman  v.  Meredith,  36  N.  H.  288,  72 
Am.  Dee.  302;  Maamiilian  v.  New  York,  62 
N.  Y.  163,  20  Am,  Rep.  468;  Ham  v.  New 
York,  70  N.  Y.  463 ;  Tormey  v.  New  York,  12 
Hun,  548;  Darlington  v.  New  York,  31  N.  Y. 
197,  88  Am.  Dec.  248;  Springfield  F.  dM.Ins, 
Co.  V.  Keeseville,  148  N.  Y.  51,30L.R.A.660; 
Bryant  v.  St.  Paul,  33  Minn.  293,  53  Am. 
Rep.  31;  Detroit  v.  Blackeby,  21  Mich.  112, 
4  Am.  Rep.  450;  Burrill  v.  Augusta,  78  Me. 
120,  S^  Am.  Rep.  788;  Dodge  v.  Granger,  17 
R.  1.  067,  16  L.  R.  A.  781 ;  Gillespie  v.  Lin- 
coln, 35  Neb.  41,  16  L.  R.  A.  349;  Edgerly  v. 
Concord,  62  N.  ff.  22;  Choss  v.  Portsmouth 
(N.  H.)  33  Atl.  256;  Shearm.  &  Redf.  Neg. 
4th  ed.  §  253,  p.  436,  §  256,  pp.  440,  441 ;  2 
Dill.  Mun.  Corp.  4th  ed.  §§  974,  981 ;  Con- 
diet  V.  Jersey  City,  46  N.  J.  L.  160;  Haight 
V.  The  Mayor,  24  Fed.  Rep.  93. 

The  constructing  and  maintaining  of  the 
main  on  Fourth  street  was  an  act  lawful  in 
itself,  and  the  defendant  is  not  answerable 
unless  it  has  been  guilty  of  negligence  or 
other  fault  in  the  manner  of  doing  the  act. 
The  maxim  sic  utere  tuo  ut  alienum  non 
Iwdas  has  no  application  to  the  facts  of  this 
case. 

Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am. 
Rep.  623;  Garland  v.  Towne,  55  N.  H.  57,  20 
Am.  Rep.  104;  Marshall  v.  Welioood,  38  N.  J. 
L.  339,  20  Am.  Rep.  394 ;  1  Thomp.  Neg.  p. 
112,  §  12;  Cosulich  v.  Standard  Oil  Co.  122 
N.  Y.  123 ;  Brown  v.  Collins,  53  N.  H.  442, 16 
Am.  Rep.  372;  1  Sedgw.  Damages,  pp.  35-38. 

Evidence  of  the  bursting  of  the  main  on 
Fourth  street  prior  to  January  13th,  1896, 
the  time  alleged  in  the  complaint,  was  not 
admissible  to  show  negligence. 

North  Chicago  Street  R.  Co.  v.  Hudson,  44 
111.  App.  60;  ShermoM  v.  Kortright,  52  Barb. 
269;  Wise  v.  Ackerman,  76  Md.  390;  Collins 
V.  Dorchester,  6  Cush.  396. 

The  presumption  is,  until  the  contrary  is 
shown,  that  every  man  has  performed  his 
duty,  and  it  is  incumbent  upon  one  who  al- 
leges failure  in  this  respect,  as  the  founda- 
tion of  a  right  of  action,  to  prove  facts  from 
which  an  inference  of  negligence  may  prop- 
erly be  drawn,  and  proof  of  the  mere  fact  that 
an  accident  has  happened  will  not,  in  the  ab- 
sence of  any  contractual  relations  between 
the  parties,  authorize  such  an  inference. 
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Cosulich  V.  Standard  Oil  Co.  122  N.  Y.  123 ; 
Losee  v.  BucJianan,  51  N.  Y.  476, 10  Am.  Rep. 
623;  Armstrong  v.  Ackley,  71  Iowa,  81; 
Murphy  v.  Hays,  68  Hun,  455;  Bradley  v. 
Fort  Wayne  d  E.  R.  Co.  94  Mich.  35 ;  Walker 
v.  Chicago,  R.  I.  d  P.  R.  Co.  71  Iowa,  660; 
Wiedmcr  v.  New  York  Elev.  R.  Co.  114  N.  Y. 
468;  Dobbins  v.  Brown,  119  N.  Y.  194;  Huff 
V.  Austin,  46  Ohio  St.  387;  The  Nitra- 
Glynerine  Case,  15  Wall.  638,  21  L.  ed.  212; 
2  Thomp.  Neg.  p.  1227. 

Messrs.  J.  M.  liong  and  Ralph  R.  Dnml- 
iray,  also  for  respondent: 

The  said  water  committee  is  the  agent  of 
the  city  of  Portland  only  in  the  capacity 
that  the  said  city  has,  as  a  governmental 
agent  of  the  state  of  Oregon. 

Both  the  water  committee  and  the  city  of 
Portland,  in  bringing  in  Bull  Run  water,  act 
as  agents  of  the  state  of  Oregon  in  its  gcrvern- 
mental  capacity. 

Such  state  agents  are  not  subject  to  suit 
for  acts  of  negligence  in  the  absence  of  a 
statute  giving  a  cause  of  action  against  tbese 
governmental  agents  for  negligence. 

David  y.  Portland  Water  Committee,  14 
Or.  98. 

The  supreme  court  of  Oregon  has  decided 
in  David  v.  Portland  Water  Committee,  14 
Or.  98,  if  the  project  was  local  and  private, 
the  act  was  unconstitutional  and  void,  but 
that  as  the  act  was  general  and  public,  and 
as  it  involved  the  interests  of  the  entire 
state,  the  act  >vas  valid. 

Simon  v.  Northup,  27  Or.  495,  30  L.  R.  A. 
171 ;  Cole  v.  LaGrange,  113  tJ.  S.  1.  28  L.  ed. 
S96;  People,  Park  Comrs.,  v.  Detroit,  28  Mich. 
228,  15  Am.  Rep.  202;  Davock  v.  Moore,  105 
Mich.  120,  28  L.  R.  A.  783;  People,  McCagg, 
V.  Chicago,  51  111.  17,  2  Am.  Rep.  278;  Peo- 
ple, Wilson,  V.  Salomon,  51  111.  37;  People, 
Dunkirk,  W.  d  P.  R.  Co.,  v.  Batchellor,  53 
N.  Y.  128,  13  Am.  Rep.  480;  Philadelphia  v. 
Field,  58  Pa.  320;  Cooley,  Const  Lim.  6th  ed. 
pp.  263-268. 

All  the  cases  holding  a  city  liable  for  neg- 
ligence in  the  performance  of  a  public  work, 
in  the  absence  of  a  statute  creating  such  a 
liability  hold  expressly  or  impliedly  that 
the  city  in  doing  that  particular  work  does 
it  in  its  private  capacity  for  its  own  local 
benefit. 

Springfield  F.  d  M.  Ins.  Co,  v.  Keeseville, 
148  N.  Y.  46,  30  L.  R.  A.  660,  Reversing  80 
Hun,  162;  Mendel  v.  Wheeling,  28  W.  Va. 
233,  57  Am.  Rep.  665 ;  Gross  v.  Portsmouth 
(N.  H.)  33  Atl.  256;  Bulger  v.  Eden,  82  Me. 
352,  9  L.  R.  A.  205 ;  Welsh  v.  Rutland.  56  Vt. 
228,  48  Am.  Rep.  762;  Wilkins  v.  Rutland, 
61  Vt.  336;  Gushing  v.  Bedford,  125  Mass. 
526;  Diamond  Match  Co.  v.  Neio  Haven,  5^ 
Conn.  510;  Chope  v.  Eureka,  78  Cal.  588,  4  L. 
R.  A.  325J  and  cases  in  the  notes;  Edgerly  v. 
Concord,  62  N.  H.  8;  Hafford  v.  New  Bed- 
ford, 16  Gray,  302;  Fisher  v.  Boston,  104 
Mass.  93,  6  Am.  Rep.  196;  Hill  v.  Boston^ 
122  Mass.  344,  23  Am.  Rep.  S32  .Howard  v. 
Worcester,  153  Mass.  426,  12  L.  R.  A.  160: 
McCann  v.  Waltham,  163  Mass.  344;  Dodoe 
V.  Granger,  17  R.  I.  667,  15  L.  R.  A.  781; 
Gillespie  v.  Lincoln.  35  Neb.  41,  16  L.  R.  A. 
349;  Kuehn  v.  Milwaukee,  92  Wis.  263: 
Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep. 


1699. 


£SB£B6-Gni!i8T  ClOAR  Co.  f.   PORTLAND. 


439 


760 ;  Schultz  v.  Miltcaukee,  49  Wis.  254,  35 
Am.  Rep.  779;  Condict  v.  Jersey  City,  46  N. 
J.  L.  158;  Donahoe  v.  Kanaaa  City,  136  Mo. 
657 ;  Wilcoa  v.  Chicago,  107  111.  334,  47  Am. 
Rep.  434;  Bamher  v.  Rochester,  26  Hun,  587 ; 
Goddard  v.  Uarpswell,  84  Me.  499,  30  Am. 
St.  R.  373,  note. 

Xo  case  holds  that  the  legislature  can,  by 
statute,  compel  a  city  to  incur  debts  to  make 
local  improvements  for  the  local  benefit. 

Cole  V.  La  Grange,  113  U.  S.  1,  28  L.  ed. 
896:  Cooley,  Const.  Lim.  6th  ed.  pp.  227-231, 
263-268,  283-285,  288. 

The  rule  of  stare  decisis  will  cause  the 
courts  in  this  action  to  construe  the  act  ap- 
pointing the  water  committee  the  same  way 
as  said  act  was  construed  in  the  case  of 
David  V.  Portland  Water  Committee,  14  Or. 
98. 

Paulson  V.  Portland,  16  Or.  103,  1  L.  R.  A. 
673;  White  v.  /lU^,  3  Or.  103;  State  v. 
Clark,  9  Or.  466 ;  Cooley,  Const.  Lim.  6th  ed. 
pp.  29,  67;  23  Am.  &  Eng.  Enc.  Law,  pp.  131, 
132, 

Appellant  is  in  privity  to  the  parties  to 
the  case  of  David  v.  Portland  Water  Commit- 
tee, 14  Or.  98,  and  therefore  appellant  is 
bound  by  said  decision  under  the  rule  of  res 
judicata. 

Freeman,  Judfrm.  4th  ed.  §  178;  Neil  v. 
Tolman,  12  Or.  289;  Barrett  v.  Failing,  8  Or. 
152 ;  Glenn  v.  Savage,  14  Or.  574 ;  Morrill  v. 
Morrill,  20  Or.  104,  11  L.  R.  A.  155;  Far- 
quar  v.  Farquar,  20  Or.  69 ;  Harmon  v.  Au- 
ditor of  Public  Accounts,  123  111.  123 ;  Doug- 
lass V.  Pike  County,  101  U.  S.  677,  25  L.  ed. 
968;  Gelpcke  v.  Dubuque,  1  Wall.  212,  17 
L.  ed.  627;  Cooley,  Const.  Lim.  6th  ed.  pp. 
60-67. 

The  construction  of  the  statute,  made  in 
Davis  V.  Portland  Water  Committee,  became 
a  part  of  the  statute. 

Douglass  v.  Pike  County,  101  U.  S.  677,  25 
Ti.  ed.  968 ;  Gelpcke  v.  Dubuque,  1  Wall.  212, 
17  L.  ed.  527. 

When  the  case  of  David  v.  Portland  Water 
Committee  was  commenced,  the  courts  had 
power  to  decide  whether  the  water  committee 
proceeded  as  agents  of  the  city  of  Portland  in 
its  private  capacity,  in  which  event  the  act 
creating  the  water  committee  would  be  void, 
and  the  taxpayers  would  have  enjoined  the 
water  committee  from  acting. 

People,  Park  Comrs.,  v.  Detroit,  28  Mich. 
228,  \5  Am.  Rep.  202 ;  Davock  v.  Moore,  105 
Mich.  120,  28  L.  R.  A.  783;  People,  McCagg, 
V.  Chicago,  51  111.  17,  2  Am.  Rep.  278;  Peo- 
ple, Triton,  V.  Salomon,  51  111.  37;  People, 
Dunkirk  W.  d  P.  R.  Co.,  v.  Batchellor,  53  N. 
Y.  128,  13  Am.  Rep.  480;  Cole  v.  La  Grange, 
113  U.  S.  1,  28  L.  ed.  896;  Coolev,  Const. 
Lim.  6th  ed.  pp.  60-67,  263-268,  283-288. 

Rights  of  taxpayers  and  bondholders  have 
become  vested  under  the  construction  of  the 
statute  made  in  David  v.  Portland  Water 
Committee. 

If  the  courts  should  now  attempt  to  con- 
strue said  act  of  the  legislature  so  as  to  hold 
that  the  water  committee  was  the  agent  of 
the  city  of  Portland  in  its  private  capacity 
such  a  decision  would  deprive  the  city  of 
Portland  and  the  taxpayers  thereof  of  their 
property  without  due  process  of  law.  con- 
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trary  to  the  I4th  Amendment  of  the  Consti- 
tution of  the  United  States. 

Warren  v.  Lyons  City,  22  Iowa,  351 ;  Doug- 
lass v.  Pike  County,  101  U.  S.  677,  25  L.  ed. 
968;  Gelpcke  v.  Dubuque,  1  Wall.  212,  17  L. 
ed.  527;  Cooley,  Const.  Lim.  6th  ed.  p.  291. 

There  was  no  proof  of  negligence  offered 
by  appellant. 

Wabash,  St.  L.  d  P.  R.  Co.  v.  Locke,  112 
Ind.  404;  Uuey  v.  Gahlenbecif,  121  Pa.  238, 
6  Am.  St.  Rep.  792,  note;  Philadelphia,  W. 
d  B.  R.  Co.  V.  Anderson,  72  Md.  519,  8  L.  R. 
A.  673;  O'Brien  v.  Miller,  60  Conn.  214; 
Montgomery  v.  Muskegon  Boom.  Co.  88  Mich. 
633,  26  Am.  St.  Rep.  308,  note ;  Hawkins  v. 
Front  Street  Cable  R.  Co.  3  Wash.  592,  16 
L.  R.  A.  808,  28  Am.  St  Rep.  72,  note;  Kin- 
caid  V.  Oregon  Short  Line  d  U.  N*  R.  Co.  22 
Or.  35;  1  fhomp.  Neg.  pp.  91,  101,  108;Ba^r 
V.  Lombard.  53  N.  J.  L.  233 ;  Jenney  v.  Brook- 
lyn, 120  N.  Y.  164;  Reiss  v.  New  York  Steam 
Co.  128  N.  Y.  107 ;  Hunt  v.  New  York,  109  N. 
Y.  134;  Livingston  v.  Adams,  8  Cow.  175; 
Lehman  v.  Brooklyn,  29  Barb.  234;  Kendall 
V.  Boston,  118  Mass.  234,  19  Am.  Rep.  446. 

Bean,  J.,  delivered  the  opinion  of  the 
court : 

In  support  of  the  judgment  it  is  contend- 
ed: First,  that  the  waterworks  belong  to 
the  citv  in  its  public  or  governmental  capaci- 
ty, ana  it  is  therefore  not  liable  to  a  common- 
law  action  for  negligence  in  constructing  or 
maintaining  the  same;  second,  the  water 
committee,  under  whose  direction  and  con- 
trol they  were  consti-ucted,  and  were  being 
maintained  at  the  time  of  the  accident,  is  an 
independent  body,  appointed  by  the  state  for 
public  governmental  purposes,  over  which 
the  city  has  no  control,  and  for  whose  negli- 
gence it  is  not  liable  under  the  common-law 
doctrine  of  respondeat  superior;  and,  third, 
there  was  notsufficient  evidence  of  negligence 
given  on  the  trial  to  carry  the  case  to  the 
jury  as  a  question  of  fact.  There  is  a  well- 
established  distinction  made  by  the  authori- 
ties between  the  liability  of  a  municipal  cor- 
poration for  the  acts  of  its  servants,  agents, 
officers,  or  employees  done  in  the  exercise  of 
powers  and  duties  granted  to  or  imposed  up- 
on it  as  a  mere  agency  of  the  state,  and  per- 
formed exclusively  for  public  governmental 
purposes,  and  acts  done  in  the  exercise  of 
powers  granted  to  or  privileges  conferred 
for  its  own  profit,  advantage,  and  emolu- 
ment, although  inuring  incidentally  to  the 
public.  This  distinction,  though  a  very 
shadowy  one  at  times,  and  though  much  dif- 
ficulty has  been  experienced  by  the  courts  in 
determining  within  which  class  a  particu- 
lar case  should  be  placed,  nevertheless  is  well 
settled,  and  has  governed  the  decision  in 
many  cases.  It  is  alluded  to  by  Mr.  Jus- 
tice Strahan  in  Caspary  v.  Portland,  19  Or. 
496,  and  is  very  clearly  stated  by  Folger,  o ., 
in  Maxmilian  v.  New  York,  62  N.  Y.  160, 
164,  20  Am.  Rep.  468.  "There  are  two  kinds 
of  duties  which  are  imposed  upon  a  munici- 
pal corporation,"  he  says.  "One  is  of  that 
kind  which  arises  from  a  grant  of  a  special 
power,  in  the  exercise  of  which  the  munici- 
pality is  as  a  legal  individual;  the  other  is  of 
'  that  kind  which  arises,  or  is  implied,  from 
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tlie  use  of  political  rights  under  the  general 
law,  in  the  exercise  of  which  it  is  as  a  sover- 
eign. The  former  power  is  private,  and  is 
used  for  private  purposes;  the  latter  is  pub- 
lic, and  is  used  for  public  purposes.  .  .  . 
The  former  is  not  held  by  the  municipality 
as  one  of  the  political  divisions  of  the  state; 
the  latter  is.  In  the  exercise  of  the  former 
power  and  under  the  duty  to  the  public 
which  the  acceptance  and  use  of  the  power 
involves,  a  municipality  is  like  a  private  cor- 
poration, and  is  liable  for  a  failure  to  use 
its  power  well,  or  for  an  injury  caused  by 
using  it  badly.  But  where  the  power  is  en- 
trusted to  it  as  one  of  the  political  divisions 
of  the  state,  and  is  conferred  not  for  the  im- 
mediate benefit  of  the  municipality,  but  as 
a  means  to  the  exercise  of  the  sovereign 
power  for  the  benefit  of  all  citizens,  the  cor- 
poration is  not  liable  for  nonuser,  nor  for 
misuser  by  the  public  agents."  Accordingly 
it  has  been  held  that  municipal  corporations 
are  not  responsible  for  the  negligence  or 
wrongful  acts  of  health  officers  or  boards  of 
health  {Bryant  y,  SL  Paul,  33  Minn.  289, 
53  Am.  Rep.  31 ;  Ogg  v.  Lansing,  35  Iowa, 
495,  14  Am.  Rep.  499 ;  Brown  v.  Vinalhaven, 
05  Me.  402,  20  Am.  Rep.  709;  Barbour  v. 
EllstDorth,  67  Me.  294) ;  or  of  employees 
of  the  commissioners  of  public  charities  and 
correction  {Maxmilian  v.  New  Yorky  62  N. 
Y.  160,  20  Am.  Rep.  468)  ;  or  of  officers  or 
members  of  their  nre  or  police  departments 
{Hafford  v.  tfew  Bedford,  16  Gray,  297 ;  tfew 
Orleans  y.  Abhagnato,  23  U.  S.  App.  633,  62 
Fed.  Rep.  240,  10  C.  C.  A.  361,  26  L.  R.  A. 
329;  Fisher  v.  Boston,  104  Mass.  87,  6  Am. 
Rep.  196;  Burrill  v.  Augusta,  78  Me.  118,  68 
Am.  Rep,  788;  Wilcox  v.  Chicago,  107  111. 
334  47  Am.  Rep.  434;  Richmond  v.  Long,  17 
Gratt.  376,  94  Am.  Dec.  461 ;  Elliott  v.  Phila- 
delphia, 76  Pa.  347,  15  Am.  Rep.  691;  Oil- 
lespie  v.  Lincoln,  36  Neb.  34,  16  L.  R.  A. 
349;  Calwell  v.  Boone,  51  Iowa,  687,  33  Am. 
Rep.  164) ;  nor  for  the  negligent  construc- 
tion, maintenance,  or  use  of  appliances  for 
the  extinguishment  of  fires  {Hayes  v.  Osh- 
kosh,  33  Wis.  314,  14  Am.  Rep.  760;  Spring- 
field F.  d  M.  Ins,  Oo.  V.  Keeseville,  148  N.  Y. 
46,  30  L.  R.  A.  660;  Edgerly  v.  Concord,  62 
N.  H.  8;  fainter  V.Worcester,  123  Mass.  311, 
25  Am.  Rep.  90)  ;  or  for  an  injury  caused  by 
a  negligent  defect  in  a  school  building  {Ham 
V.  New  York,  70  N.  Y.  469 ;  Hill  v.  Boston, 
122  Mass.  344,  23  Am.  Rep.  332) ;  or  for  an 
injury  received  by  the  giving  way  of  the  floor 
of  a  town  house  used  for  holding  town  meet- 
ings and  other  public  purposes  {Eastman  v. 
Meredith,  36  N.  H.  284,  72  Am.  Dec.  302). 
But  when  a  special  power  or  privilege  is  con- 
ferred upon  or  granted  to  a  municipal  cor- 
poration, to  be  exercised  for  its  own  advan- 
tage or  emolument,  and  not  as  a  mere  gov- 
ernmental ap^ency,  it  is  liable  to  the  same  ex- 
tent as  an  individual  or  a  private  corpora- 
tion for  negligence  in  managing  or  dealins 
with  the  property  rights  or  franchises  held 
by  it  under  such  grant.  Thus  if,  in  repair- 
ing a  building  belonging  to  the  city,  and  used 
in  part  lEor  municipal  purposes,  and  in  con- 
siderable part  also  as  a  source  of  revenue  to 
the  corporation,  the  agents  and  servants  of 
the  city  dig  a  hole  in  the  ground  adjoining, 
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and  negligently  leave  it  open  and  unguarded, 
so  that  a  person  rightfully  walicing  on  a 
path  leading  by  the  building,  although  not  a 
public  highway,  falls  into  such  hole,  and  is 
injured,  the  city  will  be  liable  to  an  action 
at  common  law  for  the  injury  {Oliver  v. 
Worcester,  102  Mass.  489,  3  Am.  Rep.  485). 
So,  also,  when  the  city  owns  a  wharf,  and  re- 
ceives and  charges  wharfage  for  its  use,  it  ia 
bound  the  aame  as  a  private  individual  to 
use  ordinary  care  and  diligence  in  keeping  it 
safe  and  free  from  obstructions,  and  is  liable 
in  an  action  at  common  law  for  damages 
done  to  a  vessel  by  reason  of  neglect  of  such 
duty  {Petersburg  v.  Applegarth^  28  Gratt. 
321,  26  Am.  Rep.  357 , Pittsburgh  v.  Orier,  22 
Pa.  64,  60  Am.  Dec.  65 ;  Mersey  Docks  d  Har- 
bour Board  v.  Gibbs,ll  H.  L.  Cas.  686) .  In  ac- 
cordance with  this  distinction,  itisGuite  uni- 
versally held  that  when  a  municipal  corpora- 
tion voluntarily  undertakes  to  construct  and 
maintain  water  or  gas  works  in  pursuance  of 
statutory  authority,  for  the  purpose  of  sup- 
plying the  inhabitants  thereof  with  water  or 
gas  at  rates  established  by  the  city,  it  is  lia- 
ble for  an  injury  in  consequence  of  its  acts  in 
constructing  and  maintaiining  such  works, 
the  same  as  a  private  corporation  or  individ- 
ual. *'A  municipal  corporation,  owning 
waterworks  or  gasworks  which  supply  pri- 
vate consumers  on  the  payment  of  tolls,"  says 
Mr.  Dillon,  ''is  liable  for  the  negligence  of  its 
agents  and  servants  the  same  as  like  private 
proprietors  would  be."  2  Dill.  Mun.  Carp.  § 
954.  And  the  doctrine  is  well  stated  by  Lew- 
is, Ch.  J.,  in  Western  Sav.  Fund  &0C,  v.  Phito^ 
delphia,  31  Pa.  183,  72  Am.  Dec.  730,  in 
speaking  of  a  municipal  corporation  as  the 
owner  of  gasworks.  "The  supply  of  gas 
light,"  he  says,  "is  no  more  a  duty  of  sov- 
ereignty than  the  supply  of  water.  Both 
these  objects  may  be  accomplished  through 
the  agency  of  individuals  or  private  corpora- 
tions, and  in  very  many  instances  they  are 
accomplished  by  those  means.  If  this  power 
is  granted  to  a  borough  or  a  city,  it  is  a  spe- 
cial private  franchise,  made  as  well  for  the 
private  emolument  and  advantage  of  the  city 
as  for  the  public  good.  The  whole  invest- 
ment is  the  private  property  of  the  city,  as 
much  so  as  the  lands  and  houses  belonging 
to  it.  Blending  the  two  powers  in  one  grant 
does  not  destroy  the  dear  and  well-settled 
distinction,  and  the  process  of  separation  is 
not  rendered  impossible  by  the  confusipn.  In 
separating  them,  regard  must  be  had  to  the 
object  of  the  legislature  in  conferring  them. 
If  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its 
public,  political,  or  municipal  character.  But 
if  the  grant  was  for  purposes  of  private  ad- 
vantage and  emolument,  though  the  public 
may  derive  a  common  benefit  Uierefrom,  the 
corporation  quoad  hoc  is  to  be  regarded  as  a 
private  company.  It  stands  on  the  same  foot- 
ing as  would  any  individual  or  body  of  per- 
sons upon  whom  the  like  special  franchises 
had  been  conferred."  To  the  same  effect,  see 
also  Bailey  v.  New  York,  3  Hill,  531,  38  Am. 
Dec.  069;  Hand  v.  Brooklin^,  126  Mass.  324; 
PerkiM  v.  Latvrenee,  136  Mass.  306;  Stod- 
dard V.  Winc?iester,  157  Mass.  667;  Aldrieh 
V.  THpp,  11  R.  I.  141,  23  Am.  Rep.  434;  19 
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Am.  L.  Reg.  N.  S.  743;  San  Francisco  Gas 
Co.  V.  Ban  Francisco,  9  Cal.  453;  Bcott  v. 
Manchester,  2  Hurlst  &  N.  204;  2  Beach, 
Pub.  Corp.  §  1140;  and  1  Dill.  Mun.  Corp.  3d 
ed.  §  58.  Unless,  therefore/  there  is  aome- 
thing  in  the  facts  of  this  case  to  take  it  out 
of  the  general  rule,  the  liability  of  the  de- 
fendant to  persons  injured  by  the  negligent 
manner  in  which  the  waterworks  in  question 
were  constructed  or  are  maintained  cannot 
be  questioned.  The  argument  of  the  defend- 
ant in  this  connection  is  that,  although  the 
works  in  fact  belonged  to  the  city,  and  were 
paid  for  from  funds  derived  from  the  sale  of 
its  bonds,  they  were  built  in  pursuance  of  a 
public  duty,  involuntarily  imposed  upon  the 
municipality  by  express  legislative  mandate, 
and  therefore  are  owned  and  controlled  by 
the  city  as  a  public  or  governmental  agency, 
and  not  in  its  private  or  proprietary  capaci- 
ty ;  and  also  that  the  committee  under  whose 
direction  and  supervision  the  works  were 
constructed  and  are  now  operated  and  main- 
tained is  an  independent  body  appointed  by 
and  acting  as  an  agent  of  the  state,  over 
which  the  city  has  no  control,  and  for  whose 
negligence  it  is  not  responsible.  In  support 
of  the  position  that  the  works  belong  to  the 
city  in  its  public,  as  distinguished  from  its 
private,  capacity,  reliance  is  had  principally 
upon  the  decision  of  this  court  in  David  v. 
Portland  Water  Committee,  14  Or.  98.  That 
was  a  suit  brought  by  a  resident  and  taxpay- 
er to  restrain  the  water  committee  named  in 
the  act  of  1885  from  issuinjy^  and  disposing  of 
the  bonds  of  the  municipality,  and  construct- 
ing waterworks  in  pursuance  of  such  act,  on 
the  ground  that  it  was  unconstitutional  and 
void,  and  would  unlawfully  impose  a  burden 
upon  the  taxpayers  of  the  city.  The  only 
ruling  in  that  case  which  has  any  bearing 
upon  the  question  now  before  us  was  that, 
under  the  circumstances,  the  supplying  of 
the  city  of  Portland  and  its  inhabitants  with 
water  which  had  to  be  brought  bv  means  of 
pipes  from  some  place  outside  of  the  city  was 
not  so  essentially  a  private  purpose  that  the 
legislature  could  not  constitutionally  ap- 
point the  agents  of  the  city  for  the  construc- 
tion of  sucn  works.  But  it  does  not  follow 
from  this  view  that  the  works  when  con- 
structed would  not  belong  to  the  city  in  its 
private  or  corporate  capacity.  Indeed,  the 
eutire  reasoning  of  the  opinion  permits  the 
clear  inference,  it  seems  to  us,  that  the  court 
never  lost  sight  of  the  fact  that  they  would 
be  the  property  of  the  city,  but,  notwith- 
standing this,  concluded  that  the  object 
sought  to  be  accomplished  was  so  impressed 
with  a  public  purpose  that  the  determination 
of  the  legislature  as  to  the  necessity  for  such 
an  enterprise,  and  its  selection  of  the  agents 
of  the  city  by  whom  the  work  should  be  un- 
dertaken, was  valid,  and  conclusive  upon  the 
courts.  The  act  authorizing  the  construc- 
tion of  the  works  and  appointing  the  com- 
mittee to  have  control  thereof  became  a  part 
of  the  charter  of  the  city.  Under  it  the  city 
alone  was  authorized  and  empowered  to  con- 
struct and  maintain  them.  The  money 
therefor  was  to  be  raised  by  the  ^ale  of  its 
bonds,  and  the  court  expressly  held  in  the 
David  Case  that  the  members  of  the  water 
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committee  were  *'no  more  than  agents  of  the 
city  required  by  the  act  to  carry  out  its  pro- 
visions," and  should  not  be  regarded  as  of- 
ficers. So  we  conclude  that  there  is  nothing 
in  the  doctrine  of  that  case  to  exempt  the  city 
of  Portland  from  the  general  rule  which  ap- 
plies to  all  municipal  corporations  owning 
and  operating  waterworks  for  the  purpose  of 
supplying  its  inhabitants  with  water  for  hire 
on  the  theory  that  the  works  are  owned  by  it 
in  its  public  or  governmental,  as  distin- 
guished from  its  private,  capacity. 

Nor  do  we  concur  in  the  position  that  the 
city  is  not  liable  for  the  negligent  acts  of 
the  water  committee  and  its  servants  and 
employees  under  the  doctrine  of  respondeat 
superior.  It  is  true,  this  doctrine  is  ground- 
ed upon  the  right  of  an  employer  to  select 
his  servants,  and  discharge  them  if  careless, 
unskilful,  or  incompetent,  and  to  direct  and 
control  them  while  in  his  employ.  But, 
whatever  may  have  been  the  legal  relation 
of  the  water  committee  to  the  city  prior  to 
the  consolidation  act  of  1891,  it  is  clear  that 
thereafter  it  became  as  much  the  agent  or 
representative  of  the  municipality  within  the 
scope  of  the  powers  conferred  'upon  it  as 
any  other  officer  or  agent  provided  for  in 
the  charter.  When  the  people  of  the  cities 
of  Portland,  East  Portland,  and  Albina  by 
popular  vote  accepted  the  charter  of  1891, 
containing,  in  substance,  the  same  provisions, 
as  the  act  of  1885  creating  and  naming  the 
water  committee,  and  vesting  in  it  and  a 
commission  thereafter  to  be  appointed  the 
power  to  construct,  manage,  and  control  the 
water  system  belonging  to  the  city,  they 
must  be  deemed  to  have  thus  accepted  such 
committee  and  commission  as  their  agents  to 
carry  out  the  work.  By  the  terms  of  the 
charter,  the  water  committee  and  commis- 
sion are  made  agents  or  representatives  of 
the  municipality  as  much  as  the  mayor, 
common  council,  or  any  other  officer  provided 
for  therein.  Each  of  these  officers  or  agents 
js  charged  with  the  performance  of  certain 
municipal  duties,  and  it  takes  all  of  them  to 
constitute  the  corporation.  The  inhabitants 
within  certain  described  territory  were,  by 
the  act  of  1891,  created  a  municipal  corpora- 
tion, with  certain  defined  rights,  powers, 
privileges,  and  duties,  to  be  exercised  by 
agents  and  officers  provided  for  in  the  act  of 
incorporation.  And  it  cannot  be  said  that 
one  of  the  officers  thus  provided  for  is  any 
more  the  agent  or  representative  of  the  mu- 
nicipality than  the  other.  Nor  is  the  man- 
ner of  their  appointment,  if  valid,  of  any 
consequence  in  determining  their  represen- 
tative capacity.  The  legislature,  in  the  ex- 
ercise of  its  plenary  powers  over  municipal 
corporations,  thought  best  to  provide  that 
certain  powers  which  it  granted  to  the  city 
of  Portland  should  be  exercised  by  officers 
and  agents  of  its  own  selection.  This  legis- 
lation was  held  valid  in  David  v.  Portland 
Water  Committee^  but  it  does  not  make  the 
agent  so  selected  any  the  less  the  representa- 
tive of  the  municipality.  The  power  and  au- 
thority given  to  the  water  committee  by  the 
pharter  is  not,  as  coun.sel  seem  to  think,  ex- 
clusive of  the  city,  but  only  exclusive  of  any 
other  agent  or  officer  of  the  city.    The  right 
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and  power  to  construct  and  maintain  water- 
works is  expressly  vested  in  the  municipali- 
ty. Its  exercise  is  devolved  by  the  charter 
upon  the  water  committee.  But  this  is  a 
duty  which  they  discharge,  not  for  them- 
selves, nor  for  the  public  generally,  but  for 
the  city.  As  said  by  Earl,  J.,  in  Ehrgott  v. 
New  York,  96  N.  Y.  264,  48  Am.  Rep.  622,  in 
discussing  the  liability  of  a  city  for  an  injury 
received  m  consequence  of  a  defective  street 
which  was  under  the  exclusive  control  of  a 
commission  whose  duties  were  prescribed 
and  defined  by  the  charter :  "The  city  must 
act  through  officers  and  agents,  and  it  is  for 
the  legislature  to  determine  what  powers 
and  duties  shall  be  devolved  upon  them.  It 
matters  not  how  ample  or  exclusive  their 
powers  may  be,  nor  how  independently  they 
may  act,  nor  how  they  are  chosen.  If  they 
are  provided  by  law,  and  authorized  to  dis- 
charge a  corporate  duty  which  rests  upon  the 
municipality,  then,  in  the  discharge  of  that 
duty,  they  represent  the  municipality,  and 
it  may  be  chargeable  with  their  misfeasance 
and  nonfeasance.  ...  To  determine 
whether  there  is  municipal  responsibility, 
the  inquiry  must  be  whether  the  department 
whose  misfeasance  or  nonfeasance  is  com- 
plained of  is  a  part  of  the  machinery  for  car- 
rying on  the  municipal  government,  and 
whether  it  was  at  the  time  engaged  in  the 
discharge  of  a  duty,  or  charged  with  a  duty 
primarily  resting  upon  the  municipality. 
For  these  views,  the  cases  of  Bailey  v.  New 
York,  3  Hill,  538,  38  Am.  Dec.  669;  2  Denio, 
433,  and  Barnes  v.  District  of  Columbia,  91 
U.  S.  540,  23  L.  ed.  440,  are  ample  authority, 
and  the  case  of  Richards  v.  New  York,  16 
Jones  &  S.  315,  is  a  precise  authority."  The 
cases  of  Bailey  v.  New  York,  and  Barnes 
V.  District  of  Columbia,  referred  to  by  Mr. 
Justice  Earl,  are  very  much  in  point  in  the 
present  discussion.  In  the  former  an  action 
was  brought  against  the  city  of  New  York  by 
one  who  had  l^n  injured  in  his  property  by 
the  careless  construction  of  a  dam  across 
Croton  river  at  a  point  about  40  miles  dis- 
tant from  the  city,  for  use  as  a  part  of  the 
system  for  supplying  the  city  and  its  inhabit- 
ants w^ith  water.  The  work  was  construct- 
ed under  the  control  of  water  commissioners 
appointed  by  the  governor,  and  in  whose  ap- 
pointment the  city  had  no  voice;  and  it  was 
contended  there,  as  here,  that  the  defendant 
was  not  chargeable  for  negligence  or  unskil- 
fulness  in  the  construction  of  the  dam,  be- 
cause the  commissioners  were  acting  in  a 
public  capacity,  and, like  other  public  agents, 
not  responsible  for  the  misconduct  of  those 
necessarily  appointed  by  them;  and  also  on 
the  ground  that,  inasmuch  as  the  water  com- 
missioners were  not  appointed  by  the  city, 
nor  subject  to  its  direction  or  control,  it  was 
not  liable  for  their  conduct.  But  Mr.  Jus- 
tice Nelson,  in  an  opinion  which,  although  it 
has  been  somewhat  criticised,  has  stood  the 
test  of  time,  and  is  now  generally  regarded 
as  sound,  disposes  of  both  of  these  objections 
in  such  a  clear  and  lucid  way  as  to  leave  but 
little  to  be  said  upon  the  subject.  Examin- 
ing the  position  that,  "admitting  the  water 
commissioners  to  be  the  appointed  agents  of 
the  defendants,  still  the  latter  are  not  liable. 
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inasmuch  as  they  were  acting  solely  for  the 
state  in  prosecuting  the  work  in  question, 
and  therefore  are  not  responsible  for  the  con- 
duct of  those  necessarily  employed  by  them 
for  that  purpose,"  he  says:  "We  admit,  if 
the  defendants  are  to  be  regarded  as  occupy- 
ing this  relation,  and  are  not  chargeable  with 
any  want  of  diligence  in  the  selection  of 
agents,  the  conclusion  contended  for  would 
seem  to  follow.  They  would  then  be  entitled 
to  all  the  immunities  of  public  officers 
charged  with  a  duty  which,  from  its  nature, 
could  not  be  executed  without  availing  them- 
selves of  the  services  of  others;  and  the  doc- 
trine of  respondeat  superior  does  not  apply 
to  such  cases.  If  a  public  officer  authorize 
the  doing  of  an  act  not  within  the  scope  of 
his  authority,  or  if  he  be  guilty  of  negligence 
in  the  discharge  of  duties  to  be  performed  by 
himself,  he  will  be  held  responsible;  but  not 
for  the  misconduct  or  malfeasance  of  such 
persons  as  he  is  obliged  to  employ.  .  .  . 
But  this  view  cannot  he  maintained  upon  the 
facts  before  us.  The  powers  conferred  by  the 
several  acts  of  the  legislature  authorizing  the 
execution  of  this  great  work  are  not,  strictly 
and  legally  speaking,  conferred  for  the  bene- 
fit of  the  public.  The  grant  is  a  special,  pri- 
vate franchise,  made  as  well  for  the  private 
emolument  and  advantage  of  the  city  as  for 
the  public  good.  The  state,  in  its  sovereign 
ohfiracter,  has  no  interest  in  it.  It  owns  no 
part  of  the  work.  The  whole  investment 
under  the  law,  and  the  revenue  and  profits 
to  be  derived  therefrom,  are  a  part  of  the  pri- 
vate property  of  the  city;  as  much  so  as 
the  lands  and  houses  belonging  to  it  situate 
within  its  corporate  limits.  The  argument 
of  the  defendants'  counsel  confounds  the 
powers  in  question  with  those  belonging  to 
the  defendants  in  their  character  as  a  mu- 
nicipal or  public  body;  such  as  are  granted 
exclusively  for  public  purposes  to  counties, 
cities,  towns,  and  villages,  where  the  corpo- 
rations have,  if  I  may  so  speak,  no  private 
estate  or  interest  in  the  grant.  As  the  pow- 
ers in  question  have  been  conferred  upon 
one  of  these  public  corporations,  thus  blend- 
ing in  a  measure  those  conferred  for  private 
advantage  and  emolument  with  those  already 
possessed  for  public  purposes,  there  is  some 
difficulty,  I  admit,  in  separating  them  in  the 
mind,  and  properly  distinguishing  the  one 
class  from  the  other,  so  as  to  distribute  the 
responsibility  attaching  to  the  exercise  of 
eacn.  But  the  distinction  is  quite  clear  and 
well  settled,  and  the  process  of  separation 
practicable.  To  this  end  regard  should  be 
had,  not  so  much  to  the  nature  and  character 
of  the  various  powers  conferred,  as  to  the  ob- 
ject and  purpose  of  the  legislature  in  confer- 
ring them.  If  granted  for  public  purpose^ 
exclusively, they  belong  to  the  corporate  body 
in  its  public,  political,  or  municipal  charac- 
ter. But  if  the  grant  was  for  purposes  of 
private  advantage  and  emolument,  though 
the  public  may  derive  a  common  benefit 
therefrom,  the  corporation,  quoad  hoc,  is  to 
be  regarded  as  a  private  company.  It  stands 
on  the  same  footing  as  would  any  individual 
or  body  of  persons  upon  whom  the  like  spe- 
cial franchises  had  been  conferred."  And  in 
answer  to  the  objection  that  the  commission- 
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ers  were  the  agents  of  the  state,  and  not  the 
city,  he  says:  *'VVe  have  already  given  "our 
views  of  the  character  of  this  work,  and  of 
the  capacity  in  which  the  defendants  hold 
the  powers  under  which  it  has  been  executed. 
If  we  are  not  mistaken  in  that  conclusion, 
and  they  are  to  be  regarded  as  a  private 
company,  like  any  other  body  of  men  upon 
whom  special  franchises  have  been  conferred 
for  their  own  private  advantage,  such  as 
banking  and  railroad  corporations,  then  the 
appointment  of  the  agents  by  the  state  did 
not  make  them  less  the  agents  of  the  defend- 
ants. The  appointment  in  this  way  is  but 
one  of  the  conditions  upon  which  the  charter 
was  granted,  and  stands  on  the  footing  of 
any  other  condition  to  be  found  in  the  grant, 
subject  to  which  it  has  been  accepted.  By 
accepting  the  charter,  the  defendants  thereby 
adopted  the  commissioners  as  their  own 
agents  to  carry  on  the  work."  Barnes  v. 
Distr-ict  of  Columbia  was  an  action  brought 
to  recover  damages  for  a  personal  injury  re- 
ceived by  the  plaintiff  in  consequence  of  the 
defective  condition  of  one  of  the  streets  of 
the  city  of  Washington.  By  the  aot  creating 
the  municipal  corporation  of  the  District  of 
Columbia  it  was  provided  that  there  should 
be  a  board  of  public  works,  composed  of  the 
city  governor  and  four  other  persons,  to  be 
appointed  by  the  President,  with  the  consent 
of  the  Senate,  who  shall  have  entire  control 
of,  and  make  all  regulations  which  the^  shall 
deem  necessary  for  keeping  in  repair,  the 
streets,  avenues,  and  alleys  of  the  city;  and 
the  principal  defense  in  the  case  was  that, 
in  view  of  these  provisions,  the  municipality 
was  not  liable  for  the  negligenpe  of  such 
board.  But  it  was  held  that  a  municipal 
corporation,  in  the  exercise  of  its  duties,  is  a 
mere  department  of  the  state,  having  such 
powers  as  the  state  may,  from  time  to  time, 
at  its  pleasure,  confer,  and  that  it  can  act 
only  by  its  agents  and  servants;  but  this 
does  not  mean  or  imply  that  the  acts  must 
be  done  by  inferior  or  subordinate  agents, 
but,  on  the  contrary,  the  higher  the  authori- 
ty of  the  agent,  the  greater  is  the  responsi- 
bility of  the  principal.  Mr.  Justice  Hunt,  in 
speaking  for  the  court,  says :  "A  municipal 
corporation  may  act  through  its  mayor, 
through  its  common  council,  or  its  legisla- 
tive department,  by  whatever  name  called, 
its  superintendent  of  streets,  commissioner 
of  highways,  or  board  of  public  works,  pro- 
vided the  act  is  within  the  province  com- 
mitted to  its  charge.  Nor  can  it,  in  princi- 
ple, be  of  the  slightest  consequence  by  what 
means  these  several  officers  are  placed  in 
their  position, — whether  they  are  elected  by 
the  people  of  the  municipality,  or  appointed 
by  the  President  or  a  governor.  The  people 
are  the  recognized  source  of  all  authority, 
state  and  municipal ;  and  to  this  authority  it 
must  come  at  last,  whether  immediately  or 
by  a  circuitous  process.  An  elected  mayor  or 
an  appointed  mayor  derives  his  authority  to 
act  from  the  same  source,  to  wit,  that  of  the 
legislature.  The  whole  municipal  authority 
emanates  from  the  legislature.  Its  legisla- 
tive charter  indicates  its  extent,  and  regu- 
lates the  distribution  of  its  powers,  as  well 
as  the  manner  of  selecting  and  compensating 
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its  agents.  The  judges  of  the  supreme  court 
of  a  state  may  be  appointed  by  the  governor 
with  the  consent  of  the  senate,  or  they  may 
be  elected  by  the  people.  But  the  powers 
and  duties  of  the  judges  are  not  afifected  by 
the  manner  of  their  selection.  The  mayor  of 
a  city  may  be  elected  by  the  people,  or  he 
may  be  appointed  by  the  governor  with  the 
consent  of  the  senate;  but  the  slightest  re- 
flection will  show  that  the  powers  of  this 
officer,  his  position  aa  the  chief  agent  and 
representative  of  the  city,  are  the  same  un- 
der either  mode  of  appointment.  Whether 
his  aot  in  a  case  in  question  is  the  act  of  and 
binding  on  the  city  depends  upon  his  powers 
under  the  charter  to  aot  for  the  city,  and 
whether  he  has  acted  in  pursuance  of  them; 
not  at  all  upon  the  manner  of  his  election. 
It  is  equally  unimportant  from  what  source 
he  receives  compensation,  or  whether  he 
serves  without  it."  These  authorities  would 
indicate  the  true  rule  to  be  that  the  responsi- 
bility of  the  municipality  for  the  acts  of  its 
officers  or  agents  does  not  depend  upon  the 
manner  of  their  appointment,  but  upon  the 
duty  devolved  upon  them.  If  such  duty  ap- 
pertains to  mere  political  or  governmental 
affairs,  the  municipality  is  not  liable;  but, 
if  it  pertains  to  the  private  affairs  of  the  cor- 
poration, it  is  liable  for  their  negligence,  the 
same  as  a  private  individual. 

Our  attention  is  especially  called  by  the 
defendant's  counsel  to  the  cases  of  Maxmil- 
tan  V.  New  York,  62  N.  Y.  160,  20  Am.  Rep. 
468,  Ham  v.  New  York,  70  N.  Y.  459,  and 
Springfield  F.  d  M.  Ins.  Co.  v.  Keeseville, 
148  N.  Y.  46,  30  L.  R.  A.  660.  But,  as  point- 
ed out  by  Mr.  Justice  Earl  in  Ehrgott  v.  New 
York,  96  N.  Y.  204,  48  Am.  Rep.  622,  the 
Mawmilian  and  IT  am  Cases  were  actions 
brought  against  the  city  for  the  negligence 
of  employees  of  certain  boards  and  commis- 
sions who  were  not  engaged  in  the  discharge 
of  any  duty  which  rests  upon  the  city.  And 
Springfield  F.  d  M,  Ins,  Co.  v.  Keeseville, 
was  an  action  to  recover  damages  for  a  fail- 
ure to  keep  the  water  system  belonging  to 
the  city  in  condition  to  furnish  protection 
from  fires,  and  was  defeated  on  the  ground 
that  the  use  of  waterworks  for  the  extin- 
guishment of  fire  was  a  public,  and  not  a  pri- 
vate, purpose, — a  distinction  which  is  quite 
clearly  pointed  out  in  Edgerly  v.  Concord,  62 
N.  H.  8,  which  was  an  action  brought  to  re- 
cover damages  for  an  injury  received  through 
the  negligent  use  of  a  fire  hydrant  by  the  of- 
ficers and  agents  of  the  city. 

We  conclude,  therefore,  that  the  city  of 
Portland  is  liable  for  the  negligent  act  of  the 
water  committee  charged  in  the  complaint, 
notwithstanding  the  fact  that  its  members 
were  appointed  by  the  legislature,  and  are 
independent  of  the  control  of  any  other  de- 
partment of  the  city  government.  And  thii 
brings  us  to  the  question  as  to  whether  there 
was  sufficient  evidence  of  negligence  on  the 
part  of  the  servants  or  employees  of  the  com- 
mittee to  carry  the  case  to  the  jury.  The 
evidence  on  behalf  of  the  plaintiff  was  to  the 
effect  that  the  pipe  in  question  was  laid  in 
1892,  by  the  water  committee,  and  connected 
with  the  general  water  system  of  the  city; 
that  it  burst  twice,  prior  to  the  time  of  the 
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accident  which  caused  the  injury  to  plain- 
tilf 'a  goods,  under  an  ordinary  pressure ;  that 
at  the  time  of  the  accident  there  was  no  un- 
usual or  extraordinary  pressure  upon  the 
pipe,  or  reason  why  it  should  have  burst  at 
that  time.  The  evidence  further  shows  that 
a  water  pipe  of  its  size  and  dimensions,  when 
properly  constructed  and  laid,  will  not  ordi- 
narily burst  under  such  a  pressure;  and 
these  circumstances,  in  our  opinion,  were 
sufficient  to  carry  the  case  to  the  jury.  As  a 
general  proposition,  a  party  who  alleges  neg- 
ligence as  a  cause  of  action  must,  of  course, 
prove  it;  but  under  some  circumstances  the 
accident  itself  and  the  consequent  injury 
may  be  of  such  a  nature  as  to  raise  a  pre- 
sumption of  negligence,  and  thus  cast  upon 
the  defendant  tne  duty  of  showing  that  he 
was  free  from  fault.  The  rule  seems  to  be 
that  whenever  a  thing  which  causes  injury 
is  shown  to  be  under  the  management  of  the 
defendant,  and  the  accident  is  such  as,  in 
the  ordinary  course  of  things,  does  not  hap- 
pen if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  an  explanation  by  the  de- 
fendant, that  the  accident  arose  from  a  want 
of  care.  Scott  v.  London  d  8t,  K.  Docks  Co. 
3  Hurlst.  &  C.  590.  And  to  the  same  effect, 
see  1  Shearm.  &  Redf.Neg.  §§  59,  60;  Thomp. 
Neg.  1230;  Mullen  v.  8t.  John,  57  N.  Y.  567, 
15  Am.  Rep.  530;  Warren  v.  Kauffman,  2 
Phila.  259;  Huey  v.  Gahlenbeok,  6  Am.  St. 
Rep.  790,  note  (121  Pa.  238). 

It  follows  from  these  views  that  the  judg- 
ment of  the  court  heloto  must  be  reversed, 
and  a  new  trial  ordered. 


S.  A.  HIJDDLESTON,  Admrx.,  etc.,  of  James 
Huddleston,  Deceased,  Appt,, 

V. 

City  of  EUGENE,  Respt. 


( 


Or. 


) 


A  rliaiigre   of  m  county  road   to   m,  city 

■trcet  In  conseqaence  of  the  incorporation  of 
the  city  does  not  Impose  an  additional  servi- 
tude upon  the  real  property  over  which  the 
highway  is  constructed  so  as  to  require  any 
new  condemnation. 

(January  23,  1899.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Lane  County  in 
favor  of  defendant  in  a  suit  brought  to  enjoin 
the  sale  of  certain  property  for  a  street-im- 
provement assessment.    Affirmed. 

Statement  by  Moore,  J. : 

This  is  a  suit  to  enjoin  the  marshal  of 
the  city  of  Eugene  from  selling  certain  real 
property  to  satisfy  an  assessment  for  an  al- 
leged street  improvement.  The  material 
facts  are  that  plaintiff,  as  executrix  of  the 


last,  will  and  testament  of  James  Huddle- 
ston,  deceased,  is  entitled  to  the  possession 
of  a  tract  of  agricultural  land,  upon  the 
north  side  of  which  the  county  court  of  Lane 
county  located  and  constructed  a  county 
road;  that  subsequent  to  the  establishment 
of  said  road  the  legislative  assembly  passed 
an  a«t  incorporating  the  city  of  Eug^ie^ 
whereby  said  premises  were  included  there- 
in (Laws  1889,  p.  273);  that  the  common 
council  of  said  city,  deeming  it  expedient  to 
lay  out  a  street  and  establish  the  grade 
thereof  upon  the  line  of  said  road,  attempted 
to  do  so  m  the  manner  prescribed  in  §  90  of 
said  act,  but  failed  to  comply  strictly  with 
its  provisions.  An  ordinance  was  passed 
and  approved,  in  pursuance  of  which  said 
street  was  graded  and  graveled,  and  a  strip 
of  said  land,  128  rods  in  length  and  160  feet 
in  width,  adjoining  the  same,  was  assessed 
for  the  improvement  in  the  sum  of  $315.02, 
and  the  amount  thereof  entered  in  the  docket 
of  city  liens;  but,  the  assessment  becoming 
delinquent,  a  warrant  for  its  collection  was 
issued,  and  ;the  marshal,  obeying  the  com- 
mand thereof,  levied  upon  and  threatened  to 
sell  the  premises  assessed,  to  prevent  which 
this  suit  was  instituted.  The  cause,  being 
at  issue,  was  referred  to  A.  C.  Woodcock, 
Esq.,  who  took  the  evidence,  from  which  he 
found,  in  substance,  that  notwithstanding 
the  council  had  not  complied  with  the  pro- 
visions of  §  90,  supra,  in  establishing  said 
street  §  98  of  the  charter  authorized  it  to 
change  the  road  into  a  street,  and  provided 
that,  when  so  changed,  jurisdiction  thereof 
should  be  thereupon  transferred  from  the 
county  to  the  city,  and  recommended  that 
the  temporary  injunction  theretofore  issued 
be  dissolved  and  the  suit  dismissed.  The 
court  approved  the  report,  and  gave  a  de- 
cree in  accordance  therewith,  from  which 
plaintiff  appeals. 

Messrs,  I*,  Bllyeu  and  Joshua  J.  Wal- 
ton, for  appellant: 

A  highway  or  county  road  is  not  a  street. 

To  change  a  county  road  into  a  street  will 
add  new  and  increased  expenses  to  the  high- 
way, and  subject  the  land  of  the  owner  to 
other  and  greater  servitude.  This  addition- 
al servitude  is  property. 

Dyckman  v.  New  York,  5  N.  Y.  439;  Phil- 
adelphia V.  Dickson,  38  Pa.  249;  Heiple  v. 
East  Portland,  13  Or.  97. 

A  municipal  corporation  has  no  inherent 
or  implied  power  m  the  nature  of  eminent 
domain  to  condemn  lands  or  any  interest, 
right,  or  title  therein,  or  to  condemn  any 
properly  rights  for  local  improvements. 

Philadelphia  v.  Dickson,  38  Pa.  249 ;  Wa- 
tencorks  Co,  of  Indianapolis  v.  Burkhart,  41 
Ind.  364;  State,  Durant,  v.  Jersey  City,  25 
N.  J.  L.  310;  Harbeok  v.  Toledo,  11  Ohio  St. 
219;  People  v.  Brighton,  20  Mich.  67;  Shel- 
don  V.  Kalamazoo,  24  Mich.  383;  Heiple  v 
East  Portland,  13  Or.  97. 

As  a  county  road  the  property  of  the  plain* 
tiff  was  not  liable  to  the  assessment  tax  and 


NoTB. — On  the  question,  What  constitutes  an 
additional  burden  upon  the  fee  of  a  street  ? — see 
note  to  Western  Railway  of  Ala.  v.   Alabama 
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burden  now  sought  to  be  enforced,  and  to 
make  it  so  liable  it  must  become  a  street. 

The  city  council  has  no  authority  to  ex- 
tend a  street  or  alley  without  strictly  con- 
forming to  the  mode  laid  down  in  the  stat- 
ute ;  and  in  the  case  at  bar  the  council  under- 
took to  extend  Eighth  street  over  and  upon 
the  county  road,  about  a  quarter  of  a  mile,  to 
the  city  limits. 

Walsh  V.  Union,  13  Or.  589;  Ladd  v.  East 
Portland,  18  Or.  87;  Grafton  v.  Sellwood,  24 
Or.  118. 

Mr.  E.  R.  Sklpirortli,  for  respondent: 

The  entire  extension  of  Eighth  street  and 
the  establishment  of  Blair  street  was  upon, 
along,  and  within  a  county  road  within  the 
corporate  limits  of  the  city  of  Eugene. 

The  respondent  contends  that  nothing 
whatever  was  necessary  to  be  done  under  the 
statute,  and  if  anything  oh  the  part  of  the 
city  was  attempted  to  l^  done  it  was  unnec- 
essary and  not  binding. 

There  being  no  taking  of  property  in  this 
case,  and  no  damages  to  appellant,  she  can- 
not be  heard  to  complain. 

Elliott,  Roads  &  Streets,  pp.  315,  316; 
Springfuild  v.  Connecticut  River  R.  Co.  4 
Oush.  72;  West  Boston  Bridge  v.  Middlesew 
County  Comrs.  10  Pick.  272;  East  Portland 
T.  Multnomah  County,  6  Or.  62;  Multnomah 
County  v.  Slilcer,  10  Or.  66. 

Where  a  new  highway  (street)  is  proposed 
to  be  established  or  laid  out,  notice  etc.,  must 
be  given,  for  the  reason  there  is  a  taking  of 
private  property  for  public  use,  and  there- 
fore damages,  hence  S  90  of  the  city  charter 
of  1889,  and  when  there  is  no  taking  and  no 
damage  the  converse  is  true,  hence  §  98. 

1  Dill.  Mun.  Corp.  §  71 ;  2  Dill.  Mun.  Corp. 
§§  680,  681 ;  Barnes  v.  District  of  Columbia, 
91  U.  S.  540,  23  L.  ed.  440. 

Whenever  the  legislature  incorporates  a 
city,  or  extends  the  corporate  limits  of  a 
city,  public  roads  or  public  highways  are  in- 
cluded in  said  incorporation  or  extension, 
and,  such  being  the  case,  eminent  domain 
was  at  the  time  of  li^ying  out  said  roads  or 
highways  duly  exercised  and  all  the  forms 
of  law  complied  with. 

Sutherland,  Stat  Constr.  §  240;  Foster  y. 
Collner,  107  Pa.  305;  State,  Blinehurg,  v. 
Mann,  21  Wis.  685;  Chapman  v.  Miller,  128 
Mass.  269;  Elliott,  Roads  &  Streets,  pp.  313, 
315,  316;  Springfield  v.  Connecticut  River  R. 
Co,  4  Cush.  72;  West  Boston  Bridge  v.  Mid- 
dlesex County  Comrs.  10  Pick.  272;  East 
Portland  v.  Multnomah  County,  6  Or.  62; 
Multnomah  County  v.  Sliker,  10  Or.  65. 

Agricultural  lands  within  the  corporate 
limits  of  a  city  can  be  made  to  respond  for 
street  assessments  the  same  as  other  proper- 
ty within  the  city. 

2  Dill.  Mun.  Corp.  §  795;  Charter  of  the 
City  of  Eugene,  1893,  §§  67,  74;  15  Am.  A 
Eng.  Enc.  Law,  p.  1013 ;  Linton  v.  Athens,  53 
Ga.  588 :  Martin  v.  Dix,  52  Miss.  53,  24  Am. 
Rep.  661;  Barker  v.  State,  18  Ohio,  514; 
Kelly  y.  Pittsburgh,  85  Pa.  170,  27  Am.  Rep. 
633. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  plaintiff's  counsel  that 
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the  public  has  an  easement  only  in  a  county 
road,  while  a  qualified  fee  in  the  street  is 
dedicated  to,  or  condemned  for,  the  public 
use;  that  a  county  road  is  laid  out,  built, 
and  kept  in  repair  by  taxes  collected  from 
residents  of  the  whole  taxing  district,  and 
from  property  situated  therein,  while  a 
street  IS  usually  established  and  improved  by 
ase«ssing  the  real  property  abutting  thereon 
and  hence  changing  a  county  road  in- 
to a  city  street  imposes  upon  the  premises 
claimed  to  have  been  improved  additional 
burdens,  and  that  this  supplemental  servi- 
tude constitutes  private  property,  the  taking 
of  which  for  a  public  use  is  prohibited  by 
the  organic  law  of  the  state,  except  upon  the 
payment  of  a  just  compensation  (Const.  Or. 
art.  1,  §  13) ;  that  the  power  of  a  municipal 
corporation  to  exercise  the  right  of  eminent 
domain  will  not  be  implied,  and,  while  §  98 
of  the  charter  authorizes  the  council  to  es- 
tablish a  street  upon  said  county  road,  this 
can  only  be  done  by  strictly  pursuing  the 
mode  prescribed  in  §  90  of  the  act  of  incorpo- 
ration, which  is  the  measure  of  its  power^ 
but,  the  council  having  failed  to  observe  such 
requirements,  jurisdiction  to  improve  said 
road  was  never  acquired,  and  hence  the  as- 
sessment is  void,  and  the  court  erred  in  dis- 
missing the  suit. 

It  is  maintained  by  defendant's  counsel, 
however,  that  9  90  only  applies  in  cases 
where  a  street  is  to  be  established  over  prem- 
ises where  no  highway  theretofore  existed, 
and,  it  being  admitted  that  no  additional 
land  was  appropriated  by  changing  the  road 
into  a  street,  plaintiff  sustained  no  injury 
in  consequence  thereof,  and  hence  compliance 
with  the  requirements  of  said  section  was  un- 
necessary. 

The  provisions  of  the  charter  to  which  ref- 
erence has  been  made  are  as  follows : 

"Sec.  90.  Whenever  the  council  shall  deem 
it  expedient  to  open,  lay  out,  establish,  widen, 
straighten  or  extend  a  street  or  alley  it  shall 
cause  the  city  surveyor  to  survey  such  pro- 
posed new  street  or  extension  or  line  to  which 
the  width  is  to  be  changed  or  straightened, 
and  make  a  report  thereof  containing  a  plat 
of  the  survey  of  such  street  or  alley,  of  the 
portion  of  each  lot  or  part  thereof  required 
to  be  appropriated  for  such  street  or  alley, 
which  report,  if  satisfactory  to  the  council, 
shall  be  adopted  by  an  ordinance  embodying 
the  same :  provided,  that  before  the  adoption 
thereof,  the  recorder  shall  give  notice  of 
the  filing  of  such  report  by  publication  for 
two  weeks  in  some  newspaper  published  in 
the  city  of  Eugene,  or  by  written  notices 
posted  for  two  weeks  at  three  public  places 
m  said  city,  and  at  the  next  meeting  of  the 
council,  after  the  expiration  of  such  notice, 
present  to  it  the  said  report,  and  attached 
thereto  a  copy  of  such  notice,  with  the  proof 
of  publication  or  posting  indorsed  thereon. 
Thereafter  and  wiuiin  thirty  days  from  the 
adoption  of  such  report,  the  council  shall  ap- 
point three  disinterested  freeholders  of  the 
city  of  Eugene,  no  kin  to  any  owner  or  per- 
son interested  in  any  property  to  be  appro- 
priated, and  possessing  the  qualifications  of 
Jurors  in  courts  of  justice  in  this  state,  to 
view  such  proposed  street  or  alley,  and  make 
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an  assessment  of  the  damages,  if  any,  to  the 
respective  owners  of  the  lote  and  parts  of 
lots  appropriated,  and  to  report  the  same  to 
the  council.  The  said  viewers  shall  meet  at 
such  tinie  as  may  be  designated  by  the  coun- 
cil, and  after  having  been  duly  sworn  or  af- 
firmed to  discharge  their  duties  faithfully, 
shall  proceed  and  view  the  whole  distance  of 
said  proposed  street  or  alley  and  ascertain 
and  aetermine  how  much  less  valuable  the 
premises  of  such  owners,  respectively,  would 
be  rendered  by  the  opening  of  the  same.  If 
the  council  is  satisfied  that  the  amount  of 
damages  assessed  by  said  viewers,  or  by  the 
circuit  court,  upon  appeal,  as  hereinafter  pro- 
vided, is  just  and  equitable,  and  that  the 
proposed  street  or  alley  will  be  of  sufficient 
importance  to  the  public  to  cause,  the  dam- 
ages so  assessed  and  determined  to  be  paid 
by  the  city,  the  council  shall  order  the  same 
to  be  paid  to  the  said  owners,  respectively, 
out  of  the  treasury  as  other  claims  against 
the  city  are  paid;  but  if  in  the  opinion  of  the 
council  such  street  or  alley  is  not  of  suffi- 
cient importance  to  the  public  to  cause  the 
damage  to  be  paid  by  the  city  of  Eugene,  the 
council  may  refui»e  to  open  such  street  or 
allev  or  extend  or  widen  the  same,  as  the 
case  may  be,  unless  the  damages,  or  such 
part  thereof  as  the  council  may  think  proper, 
shall  be  paid  by  private  parties." 

"Sec.  98.  The  common  council  has  author- 
ity and  is  hereby  authorized,  when  it  shall 
deem  it  expedient,  to  open,  establish  and  lo- 
cate streets  upon  the  road-bed  of,  and  upon 
or  across  any  county  road  or  public  highway 
within  the  corporate  limits  of  the  city  of 
Eugene ;  and  ijvhen  so  located  or  established, 
said  county  roads  or  public  highways  shall 
be  and  become  public  streets  of  said  city  and 
subjet^t  to  jurisdiction  and  control  of  the 
council  the  same  as  other  streets." 

It  was  virtually  conceded  at  the  hearing 
by  counsel  for  the  respective  parties  that  if 
it  was  necessary  to  pursue  the  method  pre- 
scribed in  §  90,  in  order  to  establish  a  street 
upon  the  line  of  the  county  road,  the  means 
adopted  were  ineffectual  to  confer  jurisdic- 
tion. An  important  question  to  be  consid- 
ered is  whether  a  change,  by  authority  of  the 
legislative  assembly,  of  a  county  road  to  a 
city  street,  imposes  an  additional  servitude 
upon  the  real  property  over  "which  the  high- 
way is  constructed.  In  Lankin  v.  TerwiU 
lige-r,  22  Or.  97,  it  is  held  that  by  the  loca- 
tion of  a  county  road  the  public  only  ac- 
quires an  easement  in  the  land,  while  the  fee 
remains  in  the  owner,  and  when  the  road  is 
vacated  by  public  authority  the  land  immedi- 
ately reverts  to  the  owner,  freed  from  the 
easement.  The  heirs  of  James  Huddleston, 
deceased,  therefore  had  a  reversionary  in- 
terest in  the  land  over  which  the  highway 
was  located;  and  plaintiff,  by  reason  of  her 
trust,  was  entitled  to  the  possession  thereof 
when  the  road  should  be  vacated  by  proper 
authority.  Phillips  v.  Dunkirk^  W.  <£  P.  R, 
Co.  78  Pa.  177.  The  statute  regulating  the 
recording  of  town  plats  and  vacating  streets 
provides,  in  general  terms,  that  when  a  town 
IS  laid  out  the  proprietor  must  record  the 
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plat  thereof  in  the  recorder's  office  in  the 
county  in  which  the  same  is  situated.  Hill's 
Anno.  Laws  (Or.)  §  4178.  Every  donation 
or  grant  to  the  public  of  a  street  marked  as 
such  on  said  plat  shall  be  considered  to  all 
intents  and  purposes  as  a  general  warranty 
to  the  donee  or  grantee  for  the  uses  and  pur- 
poses intended  by  the  donor  or  grantor.  Id. 
§  4180.  When  a  street  is  vacated,  the  land 
theretofore  used  as  a  highway  shall  be  atr 
tached  to  the  lots  or  ground  bordering  on 
such  street,  and  all  right  or  title  thereto 
shall  vest  in  the  person  or  persons  owning 
the  property  on  each  side  thereof  in  equal 
proportion,  according  to  the  length  or 
breadth  of  such  lots  or  ground  as  the  same 
may  border  on  such  street.  Id.  §  4184.  In 
McQuaid  v.  Portland  d  V.  R.  Co.  18  Or.  237, 
it  is  held  that  the  fee  of  a  street  is  either  in 
the  adjacent  lotowner,  or  remains  in  the  ded- 
icator. Mr.  Chief  Justice  Thayer,  consid- 
ering §  4180,  supra,  in  deciding  the  case,  and 
discussing  the  effect  of  a  dedication  or  con- 
demnation of  a  street,  says:  **The  public 
may  have  an  irrevocable  right  to  the  use  of 
the  street,  but  how  can  it  acquire  the  fee  to 
the  land?  The  fee  must  vest  in  someone 
having  a  legal  capacity  to  take  it.  It  must 
be  a  natural  or  artificial  person, — must  be 
someone  having  a  legal  entity.  The  decla- 
ration that  the  fee  in  such  case  is  in  the  pub- 
lic, meaning  the  general  mass  of  the  people, 
without  regard  5)  any  legal  organization, 
although  often  made  use  of,  is,  to  my  mind, 
absolutely  absurd.  The  public,  as  a  mass, 
does  not,  in  my  opinion,  possess  any  such 
capacity."  While  the  question  considered  in 
that  case  was  not  deemed  very  important, 
the  reasoning  convinces  us  that  the  public 
only  fl>cquires  an  easement  in  a  street  which 
has  been  dedicated  or  condemned  for  its  use. 
The  interest  of  the  public  in  a  street  or 
road  being  an  easement  only,  the  title  to  the 
fee  was  not  changed  by  converting  the  road 
into  a  street,  and  hence  no  necessity  existed 
for  acquiring  a  right  which  the  public  al- 
ready enjoyed.  People  v.  Kerr,  27  N.  Y.  188. 
The  public  easement  in  a  county  road  is  lim- 
ited to  the  uses  to  which  such  a  highway  is 
commonly  subjected,  and  it  must  be  pre- 
sumed that  the  condemnation  of  the  land  for 
such  road  by  the  county  court  was  made  with 
reference  to  such  uses.  The  road  was  un- 
doubtedly established  over  the  particular 
route  selected  to  promote  travel  between  ob- 
jective points,  thereby  facilitating  the  trans- 
portation of  passengers  and  property  by  the 
mode  in  vogue  when  the  highway  was  adopt- 
ed. The  imposition  of  a  new  servitude  upon 
the  land,  in  addition  to  and  distinct  from 
that  to  which  it  was  originally  subjected 
when  taken  for  a  highway,  the  obstruction 
of  the  abutting  pfroprietor's  access  to  the 
street,  or  the  impairment  of  his  right  to 
light  and  air,  constitutes  a  taking  of  private 
property  for  a  public  use,  within  the  mean- 
ing of  the  fundamental  law  of  the  state,  for 
which  compensation  must  be  made  for  the 
damages  which  necessarily  ensue.  Cooley, 
Const.  Lim.  ♦557;  Elliott,  Roads  &  S.  155; 
Willamette  Iron  Works  v.  Oregon  R,  d  Vav, 
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Co.  26  Or.  224,  29  L.  R.  A.  88;  Imlay  v. 
Union  Branch  R.  Co,  26  Conn.  249,  68  Am. 
Dec.  392;  Uilhau  v.  Sharp,  15  Barb.  193; 
Story  V.  'Xexo  York  Elev,  R.,Co.  90  N.  Y. 
122,  43  Ara.  Rep.  146;  State  v.  Laverock,  34 
N.  J.  L.  201 ;  Heard  v.  Brooklyn,  60  N.  Y. 
242 ;  Strong  v.  Brooklyn,  68  N.  Y.  1.  The 
ordinary  mode  of  travel  in  cities  at  the  pres- 
ent time  is  the  same  as  that  in  vogue  in  the 
rural  districts  when  the  road  was  estab- 
lished. The  use  of  the  highway  as  a  street 
will  not  be  in  addition  to  or  distinct  from 
that  originally  appropriated,  and  hence  the 
conversion  of  the  road  into  a  street  does  not 
constitute  a  taking  which  demands  addition- 
al compensation  therefor  on  account  of  such 
use.  Williams  v.  New  York  C.  R.  Co.  18 
Barb.  222;  Pagan  v.  Chicago,  84  111.  227. 
**Tlie  legislature  of  the  state,*'  says  Judge 
Dillon  in  his  work  on  Municipal  Corpora- 
tions, 3d  ed.  §  656,  "represents  the  public 
at  large,  and  has  .  .  .  full  and  perma- 
nent authority  over  all  public  ways  and  pub- 
lic places."  In  Portland  d  W.  Valley  R.  Co. 
y.  Portland,  14  Or.  188,  68  Am.  Rep.  299, 
it  is  held  that  an  act  of  the  legislative  as- 
sembly granting  the  use  of  a  public  levee  of 
the  city  of  Portland  for  railway  purposes 
was  a  valid  exercise  of  the  lawmaking  power. 
Mr.  Chief  Justice  Lord,  in  rendering  the  de- 
cision, says:  "The  interest  in  the  use  of  the 
street*^  and  highways  and  public  places,  and 
their  u«es,  being  publici  juris,  the  power  of 
regulating  such  use  is  in  the  legislature,  as 
the  representative  of  the  whole  people."  To 
the  same  effect,  see  East  Portland  v.  Mult- 
nomah County,  6  Or.  62 ;  Multnomah  County 
V.  Sliker,  10  Or.  65.  The  legislature  has 
plenary  power  to  delegate  to  a  municipal 
corporation  or  other  agency  the  right  to  lay 
out,  establish,  and  open  highways  for  public 
use,  and  may  also  change  its  trustees,  and 
impose  upon  the  substituted  instrumentality 
the  duty  of  keeping  such  highways  in  repair. 
Simon  v.  Northnp,  27  Or.  487,  30  L.  R.  A. 
171 ;  Little  NestHcca  Toll  Road  Co.  v.  Tilla- 
mook County,  31  Or.  1.  Judge  Elliott,  in 
his  work  on  Roads  and  Streets  (p.  313),  in 
speaking  of  the  effect  of  the  incorporation 
of  a  city  upon  the  highways  therein  estab- 
lished by  county  authority,  says:  "Where 
there  is  no  statute,  the  incorporation  of  a 
city  seems  naturally  to  imply  that  the  high- 
ways within  its  territorial  limits  become 
streets,  and  as  such  subject  to  the  control  of 
the  municipality.  The  erection  of  such  a 
corporation  is,  in  truth  simply  the  creation 
of  a  new  instrumentality  of  government;  it 
comes  into  existence  with  the  rights,  powers, 
and  duties  of  a  governmental  subdivision; 
and  it  is  but  reasonable  to  conclude  that  as 
to  such  matters  as  streets,  which  peculiarly 
pertain  to  municipal  corporations,  tlie  au- 
thority of  other  governmental  corporations 
is  excluded."  In  McCrew  v.  Stewart,  61 
Kan.  185,  the  limits  of  a  city  were  extended 
so  as  to  include  territory  upon  which  a  pub- 
lic highway  existed.  After  the  extension  of 
th«  city  boundaries,  the  council  caused  a 
sidewalk  to  be  built  along  the  highway,  and 
assessed  the  cost  thereof  against  the  abut- 
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ting  property;  and,  in  a  suit  to  enjoin  the 
collection  of  the  assessment,  it  was  held  that 
upon  the  annexation  of  the  territory  the 
highway  was  impressed  with  the  character  of 
a  street,  and  became  subject  to  the  exclu- 
sive control  of  the  city  authorities,  and  to 
the  liabilities  and  servitudes  of  all  other 
streets  within  the  city.  To  the  same  effect, 
see  15  Am.  &  Eng.  Enc.  Law,  p.  1017; 
Cowan* s  Case,  1  Overt.  311;  McCullom  v. 
Black  Haurk  County,  21  Iowa,  409;  Clark 
V.  Com.  14  Bush,  166;  Ottawa  v.  ^Yalker,  21 
111.  605,  71  Am.  Dec.  121.  Section  98  of  the 
charter,  however,  shows  that  the  county 
court  of  Lane  county  was  not  devested  of  ju- 
risdiction of  the  road,  notwithstanding  the 
incorporation  of  the  city,  until  the  council 
deemed  it  expedient  to  establish  a  street 
over  it.  In  State  v.  Jones,  18  Tex.  874,  it  is 
held,  under  a  similar  provision  contained  in 
a  charter,  that  until  the  council  acts  under 
the  power  conferred,  the  general  authority  of 
the  county  court  over  the  subject-matter  con- 
tinues to  exist,  and  may  be  exercised. 

It  is  argued  that  the  uses  to  which  streets 
are  ordinarily  put  are  greater  and  more  nu- 
merous than  those  to  which  a  county  road 
is  subjected,  and  particularly  so  with  refer- 
ence to  the  laying  of  pipes  and  the  construc- 
tion of  drains,  sewers,  and  culverts  in  streets. 
2  Dill.  Mun.  Corp.  §  088.  But  Judge  Elliott. 
in  his  work  on  Roads  and  Streets  (p.  311), 
anticipating  such  contention,  says:  "Where 
land  is  dedicated  or  appropriated  for  a  sub- 
urban road,  the  implication  must  be  that  it 
shall  be  used  as  the  convenience  and  wel- 
fare of  the  public  may  demand,  although 
that  demand  may  be  augmented  by  the  in- 
crease in  population,  or  by  a  town  or  city 
springing  up  in  the  territory  traversed  by 
the  road."  In  Malone  v.  Toledo,  28  Ohio  St. 
643,  a  strip  of  land  100  feet  wide  in  the  city 
of  Toledo  was  appropriated  for  use  as  a 
canal.  Thereafter  this  strip  was  trans- 
ferred by  the  state  to  said  city  in  pursuance 
of  an  act  of  the  legislature  which  authorized 
the  city  to  enter  upon,  improve,  and  occupy 
said  premises  as  a  public  highway,  and  for 
the  use  of  water  pipes  for  sewerage  pur- 
poses. In  a  suit,  by  one  claiming  to  own  a 
portion  of  said  tract,  to  enjoin  the  city  from 
interfering  with  his  possession,  it  was  held 
that,  a  canal  and  street  being  public  high- 
ways, the  uses  of  either  were  of  a  public  na- 
ture and  of  a  like  kind,  and  that  the  use  of 
the  canal  for  water  pipes  and  sewers  was 
not  inconsistent  with  that  to  which  it  had 
been  originally  applied.  To  the  same  effect, 
see  Crookc  v.'  Flathush  Waterworks  Co.  29 
Hun,  245;  Cummins  v.  Seymour,  79  Ind.  491, 
41  Am.  Rep.  618.  The  change  of  a  road  to 
a  street  renders  the  adjacent  property  liable 
to  assessment  for  improvement  to  which  it 
wtis  not  exposed  under  existing  law  prior  to 
the  change,  and  this  presents  the  question 
whether  such  burden  constitutes  an  addition- 
al servitude,  for  which  compensation  must 
be  made.  Mr.  Mills,  in  his  work  on  Emi- 
nent Domain  (§  34),  says:  "A  change  from 
a  highway  to  a  turnpike  charging  toll  is  not 
such  an  es.sential  change  as  to  require  com- 
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pensation  to  adjoining  owners.  When  a 
highway  is  taken  for  a  turnpike,  it  does  not 
cease  to  be  a  highway,  and  the  land  does  not 
revert  to  the  owner.  The  payment  of  tolls 
to  the  turnpike  company  is  in  lieu  of  pay- 
ment of  taxes  to  support  the  road.  The 
change  is  only  a  change  of  mode  in  sustain- 
ing the  road,  and  not  a  change  of  use."  See 
also  Klliott,  Roads  &  S.  161;  Cooley,  Const. 
Lim.  *546;  Benedict  v.  Goit,  3  Barb.  459; 
Walker  v.  Caytoood,  31  N.  Y.  51 ;  Wright  v. 
Carter,  27  N.  J.  L,  76;  Douglass  v.  Boons- 
borough  Tump.  Road  Co.  22  Md.  219,  85 
Am.  Dec.  647 ;  Callison  v.  Hedrick,  15  Gratt. 
244;  Panton  Tump.  Co.  v.  Bishop,  11  Vt. 
198 ;  Carter  v.  Clark,  89  Ind.  238 ;  Chagrin 
Falls  d  C.  PI.  Road  Co.  v.  Cane,  2  Ohio  St 
419;  Malone  v.  Toledo,  28  Ohio  St.  643; 
Com.  V.  Wilkinson,  16  Pick.  175,  26  Am.  Dec. 
C54 ;  Murray  v.  Berkshire  County  Comrs.  12 
Met.  455. 

The  right  to  compensation  being  founded 
ujion  a  change  in  the  use,  and  not  upon  an 
alteration  in  the  manner  of  maintaining  the 
highway,  the  afiseesment  of  benefits  for  the 
improvement  of  the  street  does  not  consti- 
tute such  an  additional  taking  of  private 
property  for  public  use,  within  the  meaning 
of  the  organic  act,  as  to  necessitate  compen- 
sation therefor.  To  hold  that  plaintiff  is 
entitled  to  compensation  by  reason  of  the 
change  in  the  method  of  keeping  the  high- 
way m  repair  would  be  equivalent  to  main- 
taining that  the  legislative  assembly  could 
not  alter  the  mode  of  collecting  road  taxes 
after  the  highway  was  once  established, — a 
mere  statement  of  which  shows  the  fallacy 
of  the  argument.  Judge  Elliott,  in  his  work 
on  Roads  and  Streets  (p.  315),  in  discussing 
this  subject,  says:  "If  we  have  not  rea- 
soned ill,  a  suburban  servitude  may  not  only 
be  greatly  augmented,  but,  in  a  measure, 
transformed,  by  the  demand  of  the  public 
welfare.  This  conclusion  has  for  its  ulti- 
mate foundation  the  old  maxim,  'That  regard 
be  had  for  the  public  welfare  is  the  highest 
law,'  and  it  receives  support  from  the  prin- 
ciple that  men  are  presumed,  when  they  do 
an  act,  to  contemplate  the  natural  conse- 
quences which  may  result.  It  is  also  true 
tnat  the  benefit  which  the  owner  of  the  ser- 
vient estate  receives  from  the  increase  in  pop- 
ulation and  the  building  up  of  cities  far 
more  than  compensates  him  for  the  increased 
burden  of  the  servitude  which  these  things 
produce,  so  that  he  suffers  no  damages,  and 
without  damages  there  can  be  no  right  of  ac- 
tion." 
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The  rule  is  well  settled  that  the  remedy 
prescribed  by  statute  for  the  condemnation 
of  private  property  for  a  public  use  must  be 
strictly  pursued,  or  the  appropriation  may 
be  enjoined ;  for  no  prerogative  of  sovereign 
power  should  be  watched  with  greater  vigi- 
lance than  that  which  takes  the  property  of 
the  individual,  and  devotes  it  to  a  public  use. 
Decatur  County  Comrs.  v.  Humphrey,  47 
Ga,  565 ;  Dyckman  v.  HJev)  York,  5  N.  Y.  434. 
In  the  light  of  this  rule,  we  will  examine 
§§90  and  08  of  the  charter,  to  ascertain,  if 
possible,  the  legislative  intent  with  reference 
to  the  manner  to  be  pursued  by  the  council 
in  changing  a  road  to  a  street.  It  vdll  be 
remembered  that  §  90  requires  the  council  to 
"cause  the  city  surveyor  to  survey  such  pro- 
poeed  new  street,  or  extension  or  line  to 
which  the  width  is  to  be  changed  or  straight- 
ened;" thereby  impliedly,  at  least,  declaring 
it  to  be  unnecessary  to  survey  a  public  road 
already  in  existence  within  the  limits  of  the 
city,  since  such  highway,  on  being  <dianged 
from  a  road  to  a  street,  is  not  thereby  ren- 
dered a  "new"  street  to  be  opened  or  widen^, 
a  "new"  extension  to  be  laid  out  or  estab- 
lished, or  a  "new"  line.  Section  98  author- 
izes the  council  "to  open,  establish  and  lo- 
cate streets  upon  the  roadbed  of,  and  upon 
or  across  any  county  road  or  public  highway 
within  the  corporate  limits  of  the  city  of 
Eugene;"  and  construing,  as  we  must,  §§  90 
and  98  \n  pari  materia,  it  is  quite  apparent 
that  the  legislative  assemoly  intended 
that  the  provisions  of  §  90,  supra,  should 
only  be  invoked  when  a  "new"  street  is  to  be 
opened  or  widened,  a  "new"  extension  to  be 
laid  out,  or  a  "new"  line  established,  except 
when,  in  changing  from  a  road  to  a  street, 
additional  property  is  required  to  be  appro- 
priated, or  a  new  use  is  to  be  imposed  upon 
the  right  already  acquired.  In  the  change 
made,  no  more  land  was  taken,  no  different 
title  acquired;^  and  no  alteration  in  t£e  use 
effected;  and,  such  being  the  case,  the  le^s- 
lative  assembly  was  not  obliged  to  provide 
for  a  new  condemnation,  in  view  of  which 
we  are  led  to  believe  that  the  council,  by 
adopting  the  ordinance  referred  to,  accepted 
the  terms  of  the  grant,  and  changed  the  road 
into  a  street,  under  the  provisions  of  §  98, 
and  that  §  90  relates  to  the  opening  of 
streets  where  no  highway  theretofore  exists 
ed,  or  where  a  material  change  in  the  use  is 
contemplated,  and  that  the  attempt  in  the 
case  at  bar  to  pursue  the  method  prescribed 
in  §  90  was  unnecessary;  and  hence  the  de- 
cree M  affirmed. 
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MAINE  SUPREME  JUDICIAL  COURT. 


AMERICAN  GAS  &  VENTILATING  MA- 
CHINE COMPANY 

V. 

John  N.  WOOD. 

(90  Me.  616.) 

1.  A  promlssorT'  note  and  a  content- 
poraneons  ^rrltten  nsreenient  referring 
thereto  and  providing  that  the  maker  may  re- 
ceive back  the  note  on  surrendering  certain 
stock  constitute  an  entire  contract  the  stipu- 
lations of  which  are  mutual  and  dependent 
rather  than  Independent  and  collateral. 

2.  An  eatoppel  in  pals  arises  whenever 
an  act  Is  done  or  a  statement  made  by  a 
party  the  truth  or  efficacy  of  which  It  would 
be  a  fraud  on  his  part  to  controvert  or  Im- 
pair. 

S.  An  estoppel  asalnst  claiming  tbat 
tlte  malcer  of  a  note  lias  lost  bis  rl^lit 

to  receive  It  back  on  the  surrender  of  certain 
stock  arises  when  his  failure  was  Induced  by 
the  acts  and  declarations  of  the  other  party 
assuring  him  that  his  right  would  not  be 
waived  by  retaining  the  note. 

(July  30,  1807.) 


REPORT  by  the  Supreme  Judicial  Court 
for  Androscoggin  <>>unty  for  the  opinion 
of  the  full  bench  of  an  action  brought  to  en- 
force payment  of  a  promissory  note.  Judg- 
ment for  defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Mitohell,  for  plaintifif: 

The  case  shows  nothing  more  than  an  ex- 
ecutory agreement  between  the  parties  for 
payment  of  the  note  otherwise  than  in  cash ; 
and  while  such  an  agreement,  if  made  for  a 
sufficient  consideration,  might  entitle  the  de- 
fendant to  an  action  for  damages,  if  the  plain- 
tiff refused  to  stand  by  it,  it  can  be  no  defense 
to  this  suit. 

2  Parsons,  Notes  &  Bills,  chap.  15,  §  2,  and 
pp.  629-631 J  Walker  v.  Russell,  17  Pick. 
280;  Sexton  v.  Wood,  17  Pick.  116;  Penn 
Mut.  L.  Ins,  Co.  V.  Crane,  134  Mass.  56;  Pit- 
kin V.  Frink,  8  Met.  12 ;  Waterhouse  v.  Ken- 
dall, 11  Cush.  128;  Turner  v.  Rogers,  121 
Mass.  12;  Hodgkins  y.  Moulton,  100  Mass. 
309;  Wvman  v.  Winslow,  11  Me.  398, 26  Am. 
Dec.  542;  Gushing  v.  Wyman,  44  Me.  121; 
Jenness  v.  Lane,  26  Me.  476;  Vohle  v.  Edes, 
61  Me.  34. 


Note. — Contemporaneous  agreements  and  theUr 
breach  as  a  defense  to  a  promissory  note, 
I.  Scope  of  note. 
11.  Parol  agreements, 

a.  General  rule. 

b.  That  note  is  not  to  he  paid. 

c   That  payment  is  to  he  conditional. 

d.  As  to  time  of  payment. 

e.  As  to  place  of  payment. 

t.    As  to  medium  of  payment, 
g.  As  to  mode  of  payment. 
h.  As  to  amount  to  he  paid, 
1.    As  to  capacity  of  maker, 
j.   As  to  negotiation. 
k.  As  to  suhjeot-matter  of  the  consid- 
eration. 
III.  Collateral  and  independent  agreements. 

a.  Qeneral  rule. 

b.  What  agreements  are  collateral  and 

independent. 
IV.  Mutual  and  dependent  agreements. 

a.  General  doctrine. 

b.  What  agreements  are  mutual  and  de- 

pendent. 

c.  Must  he  hetween  same  parties. 

d.  Mortgage  contemporaneous  with  note. 
y.  Consistent  agreements  constituting  parts 

of  a  whole  transaction. 

VI.  Agreements     constituting     consideration 

for  note. 

a.  Scope  of  the  suhject. 

b.  The  general  doctrine. 

c.  Application  to  parol  agreements. 

d.  What    agreements    are    within    the 
rule. 

VII.  Agreements  constituting  condition  of  de- 

livery. 
VIII.  Agreements   constituting   satisfaction   or 
discharge. 
IX.  Executed  agreements. 
X.  Effect  on  transferee  of  note, 

I.  Scope  of  note. 

Owing  to  the  large  amount  of  material  on 
this  subject,  and  with  a  view  to  limiting  the  size 
of  the  note,  it  has  been  conltned  to  promissory 
notes  proper,  negotiable  or  non-negotiable,  ex- 


cluding cases  as  to  other  negotiable  paper  such 
as  checks,  drafts,  bills  of  exchange,  etc..  and  it 
has  been  also  confined  to  the  contract  comprised 
in  the  note  Itself,  excluding  contracts  growing 
put  of  the  indorsement  of  negotiable  paper,  or 
the  signing  of  It  as  surety,  and  agreements  con- 
temporaneous therewith,  which  constitute  dif- 
ferent arrangements  and  relattoashlps.  With 
reference  to  parol  contemporaneous  agreements,  ^ 
an  effort  has  been  made  to  distinguish  between 
cases  in  which  there  were  two  distinct  contracts 
leading  to  different  results,  the  one  evidenced 
by  the  note  and  the  other  by  parol,  and  those 
in  which  there  was  really  but  one.contract,  and 
the  effort  was  to  show  that  It  was  something  dif- 
ferent from  what  it  purported  to  be  on  Its  face,  . 
with  a  view  to  the  exclusion  of  the  latter  class 
of  castd. 

II.  Parol  agreements. 

a.  General  rule. 

In  accordance  with  the  general  rule  which 
prohibits  oral  evidence  to  contradict  a  writing, 
a  contemporaneous  parol  agreement  between  the 
parties  to  a  note,  contradicting  its  terms,  is  in- 
Bufflclent  as  a  defense  in  an  action  on  the  note. 
Clark  V.  Gramllng,  64  Ark.  525;  Llnvllle  v. 
Uolden,  2  MacArth.  329;  Calhoun  v.  Davis,  2 
Ind.  532 ;  Hays  v.  Davis.  6  U.  C.  Q.  B.  396 ; 
Heals  V.  Beals,  20  Ind.  163 ;  Western  Mfg.  Co. 
V.  Rogers,  54  Neb.  456. 

And  an  answer  setting  up  such  a  defense  is 
demurrable.     Clark  v.  Gramllng,  54  Ark.  525. 

A  promissory  note  affords  the  only  evidence  of 
its  terms  and  conditions,  and  cannot  be  contra- 
dicted or  varied  by  a  previous  or  contempora- 
neous verbal  agreement  of  the  parties,  as  such 
agreements  are  all  regarded  as  merged  in  the 
written  contract.  Mager  v.  Hutchinson,  7  Hi. 
265 :  Woodall  v.  Greater,  51  Ind.  539 ;  Linville 
V.  Holden,  2  MacArth.  329. 

And  where  the  effect  of  a  condition  attached 
to  a  promissory  note  would  be  to  change  and 
alter  the  terms  of  the  contract  by  changing  the 
legal  effect  thereof  or  introducing  conditions  and 
stipulations  which  are  not  expressed  In  the  writ- 
ten agreement  between  the  parties,  to  allow  its 
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Messrs.  A.  R.  Savase  and  H.  W.  Oakes 

for  defendajit. 

Foster,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  promissory  note 
of  the  following  tenor: 

Lewiston,  Me,,  Oct.  15,  1890. 
Four  months  after  date,  I  promise  to  pay 
the  American  Gas  and  Ventilating  Machine 
Co.  one  hundred  and  twenty-five  dollars  at 
Lewiston,  Me.,  with  interest.  Value  re- 
ceived. J.  N.  Wood. 

The  plaintiff,  having  proved  the  note  de- 
clared on,  is  entitled  to  judgment  uAless, 
upon  the  facts  disclosed,  the  other  party  has 
shown  a  legal  defense.  In  support  of  such 
defense,  the  defendant  introduces  an  agree- 


ment in  writing,  signed  by  the  plaintiff,  exe- 
cuted at  the  same  time  when  the  note  was 
given,  and  which  reads  as  follows: 

Lewiston,  October  15,  1890. 

It  is  mutually  agreed  between  the  Ameri- 
can Gas  and  Ventilating  Machine  Co.  that 
at  the  end  of  four  months,  if  Mr.  John  N. 

Wood,  the  giver  of  note  dated ,  does  not 

want  to  pay  the  same,  he  shall  receive  it 
back  on  the  surrender  by  him  to  the  Ameri- 
can Gas  and  Ventilating  Machine  Co.  one  hun- 
dred shares  of  stock  in  the  Maine  Gas  and 
Ventilating  Machine  Co.  held  by  him. 

American  Gas  and  Ventilating  Machine  Co. 
C.  W.  Waldron,  Secretary. 

It  is  argued  in  behalf  of  the  defendant  that 
this  note  and  agreement  constitute  together 
an  entire  contract,  and  that  they  are  to  be 


proof  as  a  defense  against  the  note  would  vio- 
late the  rule  that  where  a  contract  Is  reduced  to 
writing  the  legal  presumption  is  that  the  entire 
contract  as  finally  settled  Is  embraced  therein, 
and  all  oral  negotiations  or  stipulations  between 
the  parties  which  preceded  or  accompanied  the 
execution  of  the  instrument  are  to  be  regarded 
as  merged  In  It.  Durland  v.  Pitcairn,  51  Ind. 
426. 

While  a  contemporaneous  agreement  in  writ- 
ing may  be  adduced  under  some  circumstances 
to  vary  or  contradict  the  express  terms  of  a 
note,  it  Is  not  competent  to  give  evidence  of  an 
oral  agreement  for  that  purpose.  Brown  v. 
Langley,  5  Scott,  N.  R.  249,  4  Mann,  ft  6.  466, 
12  L.  J.  C.  P.  N.  S.  62. 

The  failure  to  reduce  to  writing  a  stipulation 
between  the  parties  to  a  note  in  the  absence  of 
^  proof  showing  misrepresentations  from  dis- 
honest motives,  or  of  such  circumstances  as 
would  authorise  the  Implication  of  fraud,  must 
be  attributed  to  the  unskllfalness  of  the  person 
preparing  the  instrument,  and  does  not  constl- 
^tute  a  ground  for  the  admission  of  oral  evidence 
'in  a  court  of  law.     Paysant  v.  Ware,  1  Ala.  160. 

Parol  evidence  which  does  not  go  to  the  con- 
sideration, and  the  only  tendency  of  which  Is  to 
prove  the  existence  of  a  contemporaneous  verbal 
agreement  Inconsistent  with  the  terms  and  con- 
ditions of  a  note.  Is  not  admissible  in  an  action 
thereon.  Coapstlck  v.  Bosworth,  121  Ind.  6; 
Hunt  V.  Adams,  7  Mass.  518 ;  Carter  v.  Hamil- 
ton, 11  Barb.  147 ;  Dolson  v.  De  Ganahl,  70  Tex. 
620 ;  Gregory  v.  Hart,  7  Wis.  532. 

To  admit  proof  of  a  parol  agreement  or  under- 
standing between  the  parties  to  a  note  entered 
Into  at  the  time  It  was  executed,  essentially 
varying  the  note  Itself,  would  be  contrary  to  the 
rule  of  law  which  forbids  any  verbal  agreement 
differing  from  a  written  one  entered  into  before 
or  at  the  time  the  written  agreement  was  exe- 
cuted from  being  given  in  evidence.  Caldwell 
V.  May,  1  Stew.  (Ala.)  425. 

And  parol  evidence  of  an  oral  agreement  al- 
leged to  have  been  made  at  the  time  of  making 
a  promissory  note  cannot  be  permitted  to  vary, 
qualify,  contradict,  or  add  to  or  subtract  from 
the  absolute  terms  of  the  written  contract. 
Forsythe  v.  Kimball,  91  U.  S.  201,  28  L.  ed.  352 ; 
Brown  v.  SpolTord,  05  U.  S.  475,  24  L.  ed.  508. 

So,  the  rule  that  parol  evidence  of  an  oral 
agreement  alleged  to  hav^  been  made  at  the  time 
of  making  a  promissory  note  cannot  be  per- 
mitted to  contradict  or  alter  the  terms  of  the 
written  contract.  Is  the  same  In  equity  as  at 
law.  Forsythe  v.  Kimball,  01  U.  S.  291,  23  L. 
ed.  352 ;  Borden  v.  Peay,  20  Ark.  293. 

And  the  making  and  violation  of  a  contempo- 
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raneous  parol  agreement  inconsistent  with  a 
promissory  note  at  the  time  of  Its  execution  Is 
not  a  fraud  for  which  equity  will  vary  or  set 
it  aside,  where  no  sufilcient  reason  appears  why 
such  agreement  was  not  Incorporated  in  the 
note.     Dyar  v.  Walton,  79  Ga.  466. 

So,  a  promissory  note  and  a  contract  In  writ- 
ing out  of  which  It  arises,  if  both  were  executed 
at  the  same  tlAie,  constitute  but  one  agreement, 
and  that  agreement  cannot  be  varied  or  its  terms 
added  to  by  parol  evidence  of  other  stipulations 
not  embraced  within  them.  Allen  v.  Nofsinger, 
13  Ind.  404. 

And  a  parol  contemporaneous  agreement 
changing  the  legal  effect  of  a  promissory  note 
and  a  written  contract  constituting  one  agree- 
ment, that  the  payment  of  the  note  might  be  de- 
feated by  the*  termination  of  the  contract  by  the 
voluntary  act  of  one  of  the  parties,  cannot  be 
set  up  as  a  defense  In  an  action  on  the  note  and 
contract.     Durland  v.  Pltcalm,  51  Ind.  426. 

But  objections  to  the  admissibility  of  evi- 
dence cannot  be  raised  by  asking  instructions  to 
the  jury,  and  If  evidence  Is  inadmissible  as  tend- 
ing to  show  a  contemporaneous  agreement  by 
parol,  varying  the  terms  of  a  written  contract. 
It  should  be  objected  to  on  that  ground.  The 
objection  cannot  be  raised  by  means  of  a  r«- 
quest  to  instruct.     Nalle  v.  Gates,  20  Tex.  315. 

b.  That  note  is  not  to  he  paid. 

A  contemporaneous  parol  agreement  between 
the  parties  to  a  note,  that  It  was  not  to  be  en- 
forced as  between  the  parties,  constitutes  no  de- 
fense to  the  note.  Davy  v.  Kelley,  66  Wla  452  : 
Dolson  V.  De  Ganahl,  70  Tex.  620. 

The  maker  of  a  note  for  which  there  was  a 
consideration  cannot  be  permitted  to  show  an 
oral  agreement  that  he  was  not  to  be  liable  at 
all  upon  the  note.  Tacoma  Mill  Co.  v.  Sher- 
wood, 11  Wash.  492;  Rodgers  v.  Donovan,  13 
Phlla.  51. 

And  evidence  that  at  the  time  promissory 
notes  were  signed,  the  payees  promised  that  the 
makers  should  not  be  called  upon  to  pay  them, 
is  not  admissible  In  an  action  on  the  note  under 
the  rule  excluding  parol  evidence  to  contradict 
the  terms  of  written  Instruments.  Remington 
v.  Wright,  43  N.  J.  L.  451 :  Wright  v.  Reming- 
ton, 41  N.  J.  L.  48,  62  Am.  Rep.  180 ;  Davy  v. 
Kelley.  66  Wis.  452;  Moore  v.  Sullivan.  21  U. 
C.  Q.  B.  443. 

And  a  plea  in  an  action  against  the  maker 
of  negotiable  promissory  notes  that  he  exe- 
cuted them  with  the  understanding  that  he  was 
not  to  be  bound,  and  for  a  purpose  wholly  at 
variance  with  their  plain  tenure  and  import.  Is 
no  defense  where  there  la  no  denial  that  the 
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construed  together  as  part  of  one  and  the 
same  transaction. 

The  plaintiff,  on  the  contrary,  contends 
that,  although  made  at  the  same  time  as  the 
note,  it  must  be  considered  as  independent 
and  collateral  to  it,  repugnant  to  tne  very 
terms  of  the  note,  and  destructive  of  it; 
that  it  is  but  a  promise  to  accept  payment  of 
the  note  in  a  different  manner  than  is  provid- 
ed for  in  the  note  itself. 

The  certificates  of  stock  mentioned  in  this 
agreement,  and  which,  from  the  evidence,  ap- 
pear to  have  been  the  consideration  ol  this 
note,  were  never  surrendered  by  the  defend- 
ai>t  to  the  plaintiff  prior  to  the  commence- 
ment of  this  action. 

Viewed  in  the  most  favorable  light  for  the 
defendant,  the  transaction  shows  only  an  ex- 
ecutory agreement  or  contract  between  the 
parties,   requiring   some  further   act   to  be 


done,  or  some  good  and  sufficient  reason  for 
its  omission,  in  order  to  render  it  available 
as  a  defense. 

We  are  aware  that  there  is  a  class  of  deci- 
sions which  hold  that  independent,  collateral 
agreements,  though  executed  at  the  same 
time  as  the  note,  do  not  affect  the  construc- 
tion of  the  original  contract,  or  afford  any 
defense  to  an  action  on  the  note. 

Thus,  an  agreement  in  writing,  executed 
at  the  time  of  the  making  of  a  note  which 
was  payable  at  a  certain  day,  to  give  indul- 
gence to  the  maker  for  an  indefinite  period, 
which  might  extend  beyond  the  specified  time 
of  payment,  has  been  held  not  to  be  a  part  of 
the  note,  but  only  a  collateral  promise,  upon 
which  the  promisee  must  rely.  Dow  v.  Tut- 
tle,  4  Mass.  414,  3  Am.  Dec.  226.  There  are 
other  cases  in  the  same  line,  and  among 
which  may  be  mentioned  Pitkin  v.  Frink,  8 


notes  were  made  and  delivered,  and  no  sugges- 
tion tbat  the  understanding  and  purpose  alleged 
were  evidenced  by  any  writing,  or  that  they 
were  omitted  from  the  note  by  fraud,  accident, 
or  mistake.     Hlrsch  v.  Oliver,  91  Ga.  554. 

Tlias,  a  promissory  note  given  to  secure  pay- 
ment of  a  balance  supposed  to  be  due  in  a  general 
settlement  of  accounts,  errors  excepted,  with  no 
uncertainty  as  to  Its  object  or  meaning,  must  be 
presumed  to  contain  the  entire  contract  between 
the  parties,  the  general  settlement  of  accounts 
furnishing  a  sufficient  consideration  for  the  note 
to  render  it  enforceable,  and  an  agreement  or 
understanding  between  the  parties,  that  it 
should  not  be  considered  a  promissory  note  or 
enforced  as  such,  would  be  nudum  pactum,  San 
Jo64  Sav.  Bank  v.  Stone.  50  Cal.  183. 

And  evidence  that  the  maker  of  a  note  was 
only  an  accommodation  maker,  and  that  the 
president  of  the  bank  discounting  It  agreed 
orally  with  him  that  he  should  not  be  called  up- 
on to  pay  It,  is  not  admissible  In  an  action  on 
the  note,  as  it  would  go  to  contradict  a  written 
Instrument.  First  Nat.  Bank  v.  Tlsdale,  18 
Hun,  151,  Affirmed  84  N.  Y.  655. 

And  a  parol  contemporaneous  agreement  or 
understanding  between  the  maker  and  the  payee 
of  a  note  which  was  an  absolute  and  uncondi- 
tional promise  to  pay  a  sum  certain  on  a  day 
specified,  that  it  was  never  to  be  paid  but  was 
at  some  future  date  to  be  applied  to  the  cancel- 
ation of  an  equal  amount  of  Indebtedness  of  the 
pa^ee  to  the  maker,  cannot  be  permitted  to  con- 
trol or  defeat  the  terms  of  the  note.  McDonald 
V.  Elfes,  61  Ind.  270. 

So,  parol  evidence  of  an  agreement  between 
the  parties  to  a  note  made  payable  at  a  desig- 
nated bank,  that  if  the  note  was  sent  to  that 
bank  the  maker  should  be  exonerated  from  pay- 
ment. Is  Inadmissible  In  evidence  in  an  action 
on  the  note,  as  It  contradicts  one  of  the  terms 
of  the  contract.  Montgomery  R.  Co.  v.  Hurst, 
0  Ala.  513. 

But  parol  evidence  of  an  agreement  made  at 
the  time  of  the  delivery  of  a  note  that  It  should 
be  returned  to  the  maker  at  a  designated  time 
If  he  should  then  demand  It,  and  that  he  so  de- 
manded It,  but  that  Its  return  was  refused.  Is 
not  inadmissible  in  an  action  on  the  note  as  con- 
tradicting or  varying  the  terms  of  the  note. 
McFarland  v.  Sikes,  54  Conn.  250. 

Nor  can  an  agreement  between  the  parties  to  a 
note  given  to  the  trustees  of  a  college  that  It 
was  obtained  for  the  purpose  of  qualifying  the 
trustees  to  obtain  a  grant  from  the  legislature, 
and  that  the  note  should  be  given  up  after  a  half 
year's  interest  should  be  paid,  which  In  fact  was 
paid,  be  established  by  parol  as  a  defense  in  an 
43  L.  R-  A. 


action    upon    the    note.     Warren    Academy    v. 
Starrett,  15  Me.  443. 

And  a  parol  contemporaneous  agreement  that 
notes  executed  to  a  bank  would  only  be  used  by 
the  payee  for  the  purpose  of  showing  the  assets 
of  the  bank,  and  that  the  makers  should  not  be 
held  liable  thereon,  which  was  violated  by  put- 
ting them  in  circulation,  simply  amounts  to  a 
promise  upon  the  part  of  the  payee  to  perform 
certain  things  in  tne  future  concerning  It,  and 
is  not  of  that  character  of  fraud  which  the  law 
will  relieve  against.  Jackson  v.  Chemical 
Nat.  Bank  (Tex.  Civ.  App.)  46  S.  W.  295. 

But  a  note  given  pending  a  county-seat  elec- 
tion as  an  Inducement  for  the  location  of  the 
county  seat  at  a  designated  place,  under  an 
agreement  that  it  was  not  to  be  collected,  is 
without  consideration,  and  where  the  payee  pays 
the  note  to  the  county  without  the  privity  or 
request  of  the  maker,  he  cannot  recover  of  the 
maker  thereon.     Herman  v.  Edson,  9  Neb.  152. 

So,  parol  evidence  that  It  was  intended  be- 
tween the  parties  that  a  note  given  should  be  a 
memorandum  note  only,  giving  no  extension  of 
credit,  and  Intended  only  to  fix  the  balance  of  an 
account,  Is  Inadmissible  as  tending  to  contradict 
the  meaning  of  the  Instrument.  Fellows  v. 
Prentiss,  3  Denio,  512,  45  Am.  Dec.  484. 

And  a  verbal  understanding  between  the 
parties  to  a  note  that  it  was  not  intended  to  be 
an  obligation  to  pay  the  sum  of  money  named, 
but  that  it  was  to  be  an  understanding  to  fur- 
nish the  payee  with  a  satisfactory  horse,  would 
be  a  parol  contradiction  of  the  terms  of  the 
note,  and  therefore  Inadmissible  as  a  defense  In 
an  action  thereon.  Zlegler  v.  McFarland,  147 
Pa.  607. 

And  parol  evidence  of  an  understanding  be- 
tween the  parties  to  a  note  that  It  did  not  rep- 
resent a  loan,  but  that  It  was  to  be  regarded  as 
a  mere  receipt  for  an  advancement,  which  should 
be  accounted  for  as  such,  is  not  admissible  in 
an  action  on  the  note.  City  Bank  v.  Adams, 
15  Me.  455. 

And  it  may  not  be  pleaded  and  proved,  with- 
out a  violation  of  this  rule,  that  a  note  was  not 
intended  by  the  parties  to  operate  as  such,  but 
rather  as  a  receipt  for  a  certain  sum  of  money 
on  which  Interest  was  to  b^calculated.  Beols 
V.  Beals,  20  Ind.  163. 

And  an  agreement  made  contemporaneous 
with  a  note,  that  it  Is  to  be  surrendered  upon 
securing  other  sureties  upon  another  note,  does 
not  relieve  the  maker  from  liability  though  they 
were  obtained,  and  entitle  him  to  a  return  of 
the  note.     State  Bank  v.  Belk(Neb.)77  N.  W.58. 

Nor  is  parol  evidence  that  a  note  was  given 
as  a  receipt  for  money  which  the  payee  gave  to 
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Met.  12,  where  a  note  was  given  by  the  de- 
fendant, and  the  plaintiff  at  the  same  time 
gave  the  defendant  a  writing  in  which  he 
agreed  to  take  hia  pay  in  horse  hire,  and  not 
call  on  the  defendant  for  the  note  so  long  as 
he  kept  the  horse  and  carriage  in  good  order 
for  the  plaintiff's  accommodation;  and  the 
court  held  the  stipulations  independent,  and 
constituted  separate  and  distinct  contracts, 
for  a  breach  of  which  by  either  an  action 
could  be  maintained.  So,  also,  Traver  v. 
Stevens,  11  Cush.  167,  Waterhouse  v.  Ken- 
dall, 11  Cush.  128,  and  Stanton  v.  Maynard, 
7  Allen,  335,  where  similar  agreements  by 
the  plaintiff,  made  in  consideration  of  notes 
given,  were  regarded  as  mutual  and  inde- 
pendent, executory  stipulations,  the  perform- 
ance of  which  was  not  a  condition  precedent 
to  a  recovery  upon  the  notes.  Littlefield  v. 
Coomha,  71  Me.  110. 


But  there  is  another  class  of  decisions 
wherein  it  is  held  that  two  contemporaneous 
writings  between  the  same  parties,  upon  the 
same  subject-matter,  may  be  read  and  con- 
strued as  one  paper;  and  this  rule  applies 
notwithstanding  one  of  the  writings  is  a 
promissory  note,  when  the  aotion  is  between 
the  parties  to  it,  or  their  representa4Jves. 
Rogers  v.  Smithy  47  N.  Y.  324 ;  Hunt  v.  Liv- 
ermore,  6  Pick.  395;  Hill  v.  Huntress,  43  N. 
H.  480;  Davlin  v.  Hill,  11  Me.  434. 

In  the  latter  case  the  court  held  that  in  an 
action  on  a  promissory  note  writings  con- 
nected therewith  by  direct  reference  or  neces- 
sary implication  are  admissible  in  defense  as 
parts  of  the  same  contract. 

So,  in  Hill  v.  Huntress,  43  N.  H.  480,  an 
agreement  made  at  the  same  time  as  the 
note  contained  a  stipulation  that  the  prom- 
isors of  the  note  were  to  pay  the  amount  of  it 


the  maker  to  be  loaned  by  blm  In  such  manner 
as  the  maker  might  consider  most  adTantageoua, 
and  that  he  loaned  It,  but  that  the  parties  to 
whom  It  was  loaned  failed  and  no  part  of  it  had 
been  repaid,  admissible  as  a  defense  in  an  action 
•  on  the  note.  Shaw  v.  Shaw.  50  Me.  94,  79  Am. 
Dec.  605. 

So,  evidence  that  the  agent  of  the  payee  of  a 
note,  who  agreed  with  the  maker  that  nothing 
should  be  paid  on  it  but  interest,  is  not  admis- 
sible In  an  action  on  the  note,  as  it  would  con- 
stitute an  attempt  to  vary  the  written  contract 
by  parol  testimony.  True  v.  Shepard,  51  N. 
H.  501 ;  Hammond  v.  Small,  16  U.  C.  Q.  B.  371. 

And  its  admission  is  a  sufficient  ground  for  a 
now  trial.  Hammond  v.  Small,  16  U.  C.  Q.  B. 
871. 

And  the  maker  of  a  note  cannot  show  as  a  de- 
fense in  an  action  thereon  a  prior  or  contempo- 
raneous agreement  that  if  he  would  execute  the 
note  and  make  a  part  payment  thereon  he  should 
incur  no  further  liability  thereon.  Ewing  v. 
Clark,  76  Mo.  545,  Affirming  8  Mo.  App.  570. 

And  a  parol  contemporaneous  agreement  be- 
tween the  parties  to  a  note  whereby  In  consid- 
eration of  the  furnishing  of  collateral  security 
the  maker  Is  not  to  be  held  liable  thereon,  fur- 
nishes no  defense  against  the  note,  as  it  sets 
up  a  parol  agreement  to  vary  the  written  con- 
tract.    Mitchel  V.  Noell,  39  Ind.  399. 

So,  an  agreement  between  the  parties  at  the 
time  of  making  a  note  that  one  of  the  makers 
was  to  be  liable  for  its  payment  only  in  the 
event  it  could  not  be  collected  of  the  other,  Is 
to  be  construed  most  strongly  against  the 
pleader  when  set  up  as  a  defense  in  an  action 
on  the  note,  and  will  be  deemed  to  rest  in  parol, 
and  therefore  to  be  unavailing  unless  it  Is  other- 
wise stated  in  the  plea.  Mager  v.  Hutchinson, 
7  111.  267. 

And  that  the  maker  of  a  note  was  a  son  of 
the  payee,  and  that  the  father  advanced  certain 
moneys  to  him.  which  were  Intended  as  an  ad- 
vancement of  his  expected  share  of  his  father's 
estate,  and  that  the  note  was  given  merely  as 
evidence  of  such  advancement  and  was  not  in- 
tended or  expected  to  be  paid,  furnishes  no  de- 
fense in  an  action  on  the  note,  as  the  parol  un- 
derstanding would  tend  to  destroy  its  legal  ef- 
fect. Frankboner  v.  Frankboner,  20  Ind.  62 ; 
Norman  v.  Norman,  11  Ind.  288 ;  Porter  v.  Por- 
ter, 51  Me.  376 ;  Weaver  v.  Fries,  85  III.  356 ; 
Street  v.  Beckwith,  20  U.  C.  Q.  B.  9 ;  Grey  v. 
Grey,  22  Ala.  233. 

And  It  cannot  be  pleaded  as  tending  to  show 
a  failure  of  consideration.       Weaver  v.  Fries, 
85  111.  356. 
43  L.  R.  A. 


In  Fennel  1  v:  Henry,  70  Ala.  484,  45  Am.  Rep. 
88,  however,  the  court  said  that  the  statement 
in  Grey  v.  Grey,  22  Ala.  233,  tupra,  that  parol 
evidence  will  not  be  received  to  show  that  at 
the  time  a  note  was  taken  It  was  Intended  that 
the  transaction  should  be  an  advancement,  and 
that  the  note  did  not  represent  a  debt  to  be 
paid,  was  dictum. 

Nor  Is  evidence  that  on  the  day  a  note  was 
given  by  a  son  to  his  father  for  property  sold 
to  him  at  a  public  sale  it  was  stated  by  the 
father  that  the  son  could  buy  in  a  cow  and  any 
other  property  he  wanted  and  give  his  note  so 
that  It  would  show  that  much  money,  and  that 
would  be  the  same  as  money  advanced,  and  that 
the  note  was  given  pursuant  to  and  on  account 
of  such  statement,  admissible,  as  it^goes  to  show 
by  parol  that  the  note  was  intended  only  as  a 
receipt.     Mason  v.  Mason,  72  Iowa,  457. 

And  a  note  given  by  a  son  to  his  father,  which 
is  absolute  and  unconditional  In  its  terms,  can- 
not be  varied  or  contradicted  by  proof  of  a  con- 
temporaneous verbal  agreement  that  the  note 
was  executed  for  the  purchase  of  the  father's 
real  estate  with  the  agreement  that  only  the  In- 
terest and  such  parts  of  the  principal  as  should 
be  necessary  should  be  paid  to  the  father  and 
mother  during  their  lives,  and  that  after  the 
death  of  both  the  note  should  be  paid  to  his 
sisters  or  their  children,  and  that  the  mother 
was  still  alive.  Foglesongv.  Wlckard,75Ind.2o8. 

So,  a  parol  understanding  between  the  parties 
to  a  promissory  note,  that  it  was  given  merely 
to  show  that  such  an  amount  had  been  given  by 
the  payee  to  the  maker's  wife  and  was  not  in- 
tended to  be  paid,  is  inadmissible  as  a  defense 
to  the  note  as  a  plain  contradiction  of  the  writ- 
ing.    Gessier  v.  Rush,  2  W.  N.  C.  66. 

And  that  a  note  was  given  by  a  husband  to 
his  wife's  father  for  an  advancement  in  the  set- 
tlement of  the  father's  estate,  and  was  not  to 
be  repaid,  and  that  it  was  made  by  the  husband 
because  the  wife  was  insane,  the  money  being 
received  by  him  and  held  in  trust  for  her.  le 
not  a  good  defense  In  an  acti<)n  upon  the  note, 
and  evidence  thereof  Is  rightly  stricken  out. 
Gurth  V.  Engler,  71  Iowa,  61. 

And  declarations  of  the  payee  of  a  note  who 
has  since  died,  that  it  was  given  for  moneys  ad- 
vanced by  him  to  the  defendant,  who  was  his 
son-in-law,  and  was  not  to  be  paid  until  after 
his  death  nor  then  unless  the  amount  received 
by  him  as  his  share  should  be  greater  than  the 
amount  received  by  the  other  children,  or  unless 
the  payee  should  become  insolvent,  cannot  be 
proved  by  parol  In  an  action  on  the  note. 
Graves  v.  Clark,  6  Blackf.  183. 
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in  tanning  hides  for  the  payee,  and  the  court 
held  that  the  note  and  written  agreement, 
made  at  the  same  time,  relating  to  the  man- 
ner of  payment  of  it,  were  to  he  construed 
as  one  special  agreement  as  between  the  orig- 
inal parties  and  those  standing  in  like  situ- 
ation. The  court  there  says,  in  speaking  of 
the  note:  "As  between  the  original  parties, 
notwithstanding  >ts  form,  this  instrument  is 
but  one  part  of  a  special  contract,  the  other 
part  of  which,  as  it  was  made,  was  contained 
m  the  written  agreement  of  the  same  date, 
and  purporting  to  be  executed  at  the  same 
time.  Different  instruments  are  to  be  con- 
strued together,  as  parts  of  the  same  con- 
tract, where  it  is  necessary  to  carry  into  ef- 
fect the  agreement  and  intention  of  the  par- 
ties." 

Many    of    the    cases  relate  to   instances 
where  the  stipulation,  agreement,  or  memo- 


randum is  written  upon  the  face  or  back  of 
the  note  itself, — as  in  Littlefield  v.  Coombs, 
71  Me.  110;  White  v.  Cushing,  88  Me.  339, 
32  L.  R.  A.  690;  Barnard  v.  Gushing,  4  Met. 
230,  38  Am.  Dec.  362;  Costelo  v.  Crowell,  127 
Mass.  293,  34  Am.  Rep.  3G7,  and  the  cases 
therein  cited, — ^and  where  such  terms  be- 
come a  substantive  part  of  the  note,  and 
qualify  it,  as  if  inserted  in  the  body  of  the 
instrument. 

But  it  was  otherwise  in  the  cases  of  Hill 
V.  Huntress,  43  N.  H.  480,  Hunt  v.  Liver- 
more,  5  Pick.  395,  and  Davlin  v.  Hill,  11 
Me.  434  where  the  agreement  was  contained 
in  writings  independent  of  the  notes,  which 
they  were  held  to  modify  and  govern  in  ac- 
cordance with  the  intention  as  expressed  in 
the  several  instruments. 

In  Davlin  v.  Hill,  11  Me.  434,  the  languag^e 
of  our  court,  as  expressed  by  Weston,  J.,  is 


In  Bragg  v.  Stanford,  82  Ind.  234,  however. 
It  was  held  that  the  admission  of  parol  evidence 
that  a  note  given  by  a  son-ln-Iaw  to 
bin  father-in-law  was  for  the  purpose 
of  evidencing  an  advancement  made  by 
the  father  to  his  daughter,  is  not  within 
the  rule  forbidding  the  Introduction  of  parol 
evidence  to  contradict  or  vary  the  terms  of  a 
writing,  and  Is  admissible  In  a  salt  to  subject 
the  daughter's  real  estate  In  which  the  money 
was  invested  to  the  payment  of  her  husband's 
debts,  as  tending  to  show  absence  of  considera- 
tion. 

But  see  Weaver  v.  Fries,  85  111.  856,  supra. 

So,  an  agreement  by  which  a  bank  discounts 
a  note  as  an  obligation  of  the  indorser,  and  that 
ft  would  look  to  the  Indorser  alone  for  payment, 
is  no  defense  In  an  action  on  the  note  against 
the  maker,  as  the  agreement  Is  In  conflict  with 
the  note.     Armstrong  v.  Scott,  36  Fed.  Rep.  63. 

And  where  a  broker  negotiates  a  sale  of  land 
for  $27,500,  and  the  purchaser  has  only  $22,600, 
and  a  mutual  agreement  is  made  between  the 
vendor,  purchaser,  and  broker  by  which  the  land 
is  deeded  to  the  broker,  who  receives  the 
$22,500,  less  commission,  and  the  note  of  the 
purchaser  for  the  balance,  which  is  secured  by 
the  broker's  mortgage  of  the  land,  and  he  con- 
veys it  to  the  real  purchaser  subject  to  the  pay- 
ment of  such  note  and  mortgage,  the  deed  and 
note  and  mortgage  must  all  be  taken  together 
and  construed  as  one  instrument  for  the  purpose 
of  determining  the  character  of  the  transaction 
and  the  intention  of  the  makers,  and  the  broker 
will  be  held  absolutely  liable  to  the  vendor  on 
such  note,  and  cannot  set  up  a  contemporaneous 
oral  agreement  between  them  by  which  the 
vendor  was  to  collect  the  note  by  foreclosure  of 
the  mortgage  without  holding  him  personally 
liable.     Gillmann  v.  Henry,  53  Wis.  465. 

A  bill  for  the  foreclosure  of  a  mortgage  by 
an  administrator  will  not  lie,  however,  where  the 
mortgage  was  given  to  secure  a  note  given  by 
sons  to  a  father,  who  had  conveyed  a  tract  of 
land  to  them  by  way  of  advancement,  taking  the 
note  and  mortgage  to  operate  as  a  check  upon 
their  conduct  ana  not  to  be  collected,  intending 
the  land  as  a  gift,  subject  to  the  support  of  him- 
self and  wife,  which  support  was  given,  but  which 
note  and  mortgage  were  surrendered  to  the  ad- 
ministrator on  his  demand,  by  the  makers  there- 
of, without  being  informed  as  to  their  rights. 
Sherman  v.  Sherman,  3  Ind.  337. 

This  decision  is  probably  explainable  on  the 
theory  that  the  contemporaneous  agreement  had 
been  executed  and  the  note  was  thoroughly  sat- 
isfied.    See  infra,  VIII. 

43  L.  R.  A. 


So,  in  Blair  v.  Reid,  20  Tex.  310,  it  was  held 
that  a  debtor  may  plead  a  covenant  not  to  sue 
in  suspension  in  an  action  on  a  note,  and  he  may 
doubtless  plead  in  reconvention  against  the 
covenantor,  and  that  assignees  of  the  note  with 
notice  of  the  covenant  are  bound  by  it  in  so  far 
as  it  operates  to  suspend  the  right  of  action, 
but  they  are  not  liable  for  damages  for  its 
breach. 

c.  That  payment  is  to  he  conditional. 

A  note  which  is  absolute  In  its  terms  and  an 
unconditional  promise  to  pay  money  cannot  be 
varied  by  evidence  of  a  contemporaneous  or 
prior  parol  agreement  that  payment  should  be 
contingent.  Joyner  v.  Turner,  19  Ark.  690 ; 
Harwood  v.  Brown  (Mo.)  5  West.  Rep.  690; 
Foy  V.  Blackstone.  81  111.  538,  83  Am.  Dec.  246 ; 
Walker  v.  Crawford,  56  III.  444,  8  Am.  Rep. 
701 ;  Spofford  v.  Brown,  1  MacArth.  223 ; 
Curtice  V.  Hokanson,  38  Minn.  510;  Western 
Mfg.  Co.  V.  Rogers,  54  Neb.  456;  Rodgers  v. 
Donovan,  13  Phila.  51 ;  Ellis  v.  Hamilton,  4 
Sneed,  512 ;  Sweet  v.  Stevens.  7  R.  I.  375 ;  Co- 
lumbia V.  Amos,  5  Ind.  184 ;  Hatch  v.  Hyde,  14 
Vt.  25,  39  Am.  Dec.  203 ;  And  v.  Magruder,  10 
Cal.  282. 

The  failure  of  contingencies  not  expressed  in 
a  note,  upon  which  the  note  is  given,  cannot  be 
set  up  by  parol  as  a  defense  to  the  note.  Hen- 
Shaw  V.  Dutton,  69  Mo.  139. 

The  subsequent  or  contemporaneous  giving  of 
a  promissory  note  absolute  on  its  face  for  an 
indebtedness  is  a  waiver  of  the  stipulation  that 
such  indebtedness  was  to  be  paid  only  upon  a 
specified  condition.  Swank  v.  Nichols,  24  Ind. 
199.  20  Ind.  198. 

And  parol  evidence  Is  not  admissible,  in  an 
action  on  a  promissory  note  made  payable  on 
its  face  on  a  certain  date,  to  show  that  by  agree- 
ment between  the  parties  it  was  to  be  paid  at 
that  time  only  on  a  contingency  mentioned  In 
a  written  contract  previously  made  between 
them.     Miller  v.  White,  7  Blackf.  491. 

So,  an  understanding  between  the  parties  to 
a  note  that  It  was  not  to  be  paid  unless  called 
for  during  the  life  of  the  payee  cannot  be  estab- 
lished by  parol,  in  an  action  on  the  note. 
Boody  V.  McKenney,  23  Me.  617^ 

And  parol  proof  of  an  understanding  between 
the  parties  to  a  note  that  the  payee  was  not  to 
claim  payment  unless  she  should  become  poor 
and  afterwards  need  it  cannot  be  given  in  an 
action  on  the  note,  as  it  would  substitute  a  new 
and  different  contract  by  parol  testimony. 
Atkinson  v.  Blair,  88  Iowa.  156. 

And  recoverv  on  a  promissory  note  for  a  desig- 
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this:  ^'It  is  manifest  that  the  note,   the 

Slainitiff's  agreement  in  writing  of  the  same 
ate,  and  the  instrument  upon  the  back  of 
which  it  was  written,  and  which  is  referred 
to  therein,  were  intended  to  be  evidence  of 
the  stipulations  of  the  parties  in  relation 
to  the  transaction.  It  was  not  necessary  that 
the  contract  should  be  written  on  one  piece 
of  paper.  If  written  on  several,  connected 
by  direct  reference  or  necessary  implication, 
they  form,  together,  evidence  of  what  the 
parties  have  agreed." 

In  the  case  at  bar  the  agreement  bears  the 
same  date  as  the  note,  and  refets  expressly 
to  the  note  in  suit.  In  that  agreement  it  is 
mutually  agreed  that  if  the  defendant,  at  the 
date  of  maturity  of  the  note,  does  not  want 
to  pay  the  same,  he  shall  receive  it  back  up- 
on surrendering  to  the  plaintiff  the  shares  of 
stock  held  by  him. 


Can  there  be  any  doubt  as  to  what  the  in- 
tention of  the  parties  was?  Are  not  the  note 
and  agreement  "connected  by  direct  refer- 
ence or  necessary  implioation"  T  We  think 
so,  and  that  the  same  should  be  construed 
together  as  an  entire  contract,  the  stipula- 
tions of  which  are  mutual  and  dependent, 
rather  than  independent  and  collateral.  Had 
there  been  a  surrender  or  tender  of  the 
stock  within  the  time  limited  by  the  con- 
tract, it  would  have  constituted  a  defense  to 
this  action.  There  is  no  evidence  or  claim 
on  the  part  of  the  defense  that  this  was  done. 

What,  then,  is  the  justification  offered  by 
the  defendant  to  exonerate  him  from  the  con- 
sequences of  his  failure  so  to  surrender  the 
stock?  It  is  that  by  the  acts  and  declara- 
tions of  the  authorized  agent  of  the  plain- 
tiff corporation,  the  defendant  was  induced 
to  retain  the  stock,  and  that  the  plaintiff  is 


sated  sum  to  be  paid  semi-annually  during  each 
and  every  year  that  the  payee  might  live  cannot 
be  defeated  by  evidence  of  a  parol  agreement  be- 
tween the  parties  thereto,  at  the  time  the  note 
was  given,  that  no  demand  should  be  made  for 
payment  unless  the  money  should  be  actually 
needed  and  required  for  the  payee's  support  dur- 
ing her  lifetime.  Osborne  v.  Taylor,  58  Conn. 
439. 

Nor  is  an  oral  agreement  made  when  a  note 
was  given,  that  it  should  not  be  payable  unless 
the  maker  should  have  certain  funds  in  his 
hands,  admissible  as  a  defense  in  an  action  on 
the  note.  Adams  v.  Wilson,  12  Met.  138,  45 
AuL  Dec.  240. 

And  a  verbal  agreement  between  the  parties 
to  a  note  that  it  was  not  to  be  paid  unless  the 
maker  should  collect  a  note  given  him  for  prop- 
erty which  he  had  sold  for  the  payee,  and  that 
he  was  unable  to  collect  such  note,  is  inadmis- 
sible as  a  defense  In  an  action  upon  the  note 
given  by  hluL  Underwood  v.  Simonds,  12  Met. 
275. 

So,  an  agreement  between  the  parties  to  a 
note,  that  if  the  payee  did  not  procure  payment 
out  of  a  designated  estate  the  note  should  be 
returned,  cannot  be  established  by  parol,  as  a 
defense  in  an  action  on  the  note.  McClanaghan 
V.  Hlnes,  2  Strobh.  L.  122. 

And  an  agreement  between  the  parties  that 
the  payment  of  a  note  made  by  an  executor  for 
medical  services  rendered  to  his  testator  should 
l>e  conditioned  upon  the  allowance  by  the  ordi- 
nary of  the  claim  made  against  the  estate  by 
the  payee  of  the  note  cazmot  t>e  established  as  a 
defense  by  oral  evidence,  and  the  executor  will 
be  held  personally  liable  on  the  note.  McGrath 
V.  Barnes,  13  S.  C.  328.  36  Am.  Rep.  687. 

Nor  can  an  understanding  between  the  parties 
to  a  note  that  it  was  to  be  paid  only  when  a 
debt  due  the  maker  from  another  person  was 
collected,  and  that  such  debt  remained  unpaid, 
l>e  so  established  as  a  defense  in  an  action  on 
the  note.     Harvey  v.  Laflln,  2  Ind.  478. 

Nor  can  a  verbal  contemporaneous  agreement 
or  understanding  between  the  parties  to  a  note 
that  it  was  given  conditionally,  to  be  paid, 
if  at  all,  out  of  insurance  money  if  that  should 
be  paid  without  suit  or  litigation,  and  that  it 
was  not  paid  without  litigation,  be  set  up  as  a 
defense.     Hyde  v.  Tenwlnkel,  26  Mich.  05. 

And  oral  evidence  of  an  agreement  made  con- 
temporaneous with  a  note  which  was  an  abso- 
lute promise  to  pay  a  stated  sum  on  demand, 
that  the  sum  named  should  be  paid  out  of  ac- 
cruing commissions  and  not  otherwise,  is  not 
admissible  in  an  action  on  the  note.     Gorrell  v. 
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Home  L.  Ins.  Co.  24  U.  S.  App.  188,  63  Fed. 
Rep.  871,  11  C.  C.  A.  240. 

In  the  above  case,  Burke  v.  Dnianey,  153  U. 
S.  228,  38  Xi.  ed.  698,  infra,  YII.  was  distin- 
guished up<m  the  ground  that  in  that  case  the 
attack  was  upon  the  delivery,  and  not,  as  in  this 
case,  upon  the  meaning  of  the  terms  of  a  note, 
of  the  delivery  of  which  no  question  had  beea 
made. 

So,  a  parol  aereement  between  the  parties  to 
a  note  that  it  should  not  be  paid  unless  another 
note  then  transferred  by  the  payee  to  the 
maker  could  be  set  off  by  him  against  the  maker 
of  the  latter,  whom  the  maker  of  the  former 
owed  at  the  time,  and  the  failure  to  secure  such 
set-off  cannot  be  set  up  In  defense  in  an  action 
on  a  former  note,  as  it  would  not  show  failure 
of  consideration,  and  would  consist  of  a  con- 
temporaneous parol  agreement  tending  to  con- 
tradict or  vary  the  terms  of  the  note.  Me- 
Clintic  V.  Cory,  22  Ind.  170. 

And  evidence  of  a  parol  agreement  made  con- 
temporaneously with  a  promissory  note  given 
for  the  payee's  Interest  in  his  father's  estate, 
that  if  the  interest  of  other  heirs  of  the  estate 
could  not  be  obtained  In  a  specified  manner  the 
note  and  release  should  be  void,  is  inadmissible 
as  a  defense  in  an  action  upon  the  note.  Ely 
V.  Kllborn,  5  Denio,  514. 

And  parol  evidence  that  a  note  was  made  up- 
on the  understanding  and  agreement  that  it  was 
to  t>e  binding  only  In  the  event  of  the  payee  be- 
ing unable  to  make  the  money  from  another 
source  Is  inadmissible  in  an  action  on  the  note. 
Jones  V.  Jeffries,  17  Mo.  577. 

Nor  can  a  parol  condition  that  a  note  was  to 
be  void  in  case  the  estate  of  the  payee  should 
be  indemnified  against  another  claim  be  ad- 
mitted in  evidence  to  establish  a  defense  In  an 
action  on  the  note.  Converse  v.  Moulton,  t 
Root,  195. 

And  evidence  in  an  action  upon  a  note  of  a 
parol  contemporaneous  agreement  between  the 
parties  thereto  that  the  note  was  only  to  be  paid 
In  the  event  that  the  affairs  of  a  copartnership 
In  which  the  maker  was  concerned  should  be 
prosperous.  Is  inadmissible  as  violating  the  rule 
that  oral  testimony  cannot  be  used  to  vary  or 
contradict  the  terms  of  a  written  Instrument. 
Jones  V.  Shaw,  67  Mo.  667. 

So,  a  parol  agreement  between  the  parties  to 
a  note  given  for  an  extension  of  time  of  pay- 
ment of  an  existing  Indebtedness,  that  in  case 
certain  other  obligations  were  paid  before  or  at 
maturity  the  note  in  question  should  not  be  re- 
quired to  be  paid,  cannot  be  set  up  In  defense  In 
an  action  on  the  note,  though  snch  other  notes 
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thereby  estopped  from  claimltig  that  the  de- 
fendant wa«  at  fault  in  not  making  a  sur- 
render of  the  same  before  suit  was  com- 
menced. 

We  think  this  position  of  the  defendant  is 
well  founded. 

It  appears  that  C.  W.  Waldron  was  not 
only  owner  of  one  third  of  the  capital  stock 
of  the  plaintiff  corporation,  but  was  a  di- 
rector, secretary,  and  general  manager  of  the 
corporation  in  this  state,  and  was  generally 
empowered  to  act  in  reference  to  all  matters 
pertaining  to  the  business  of  the  corporation. 
When  the  time  mentioned  in  the  note  and 
agreement  had  expired,  it  was  deemed  ad- 
visable that  an  extension  should  be  given  up- 
on this  and  other  similar  notes  held  by  the 
plaintiff  against  other  parties,  in  order  to 
test  the  machines  manufactured  by  the  plain- 
tiff, and  to  ascertain  if  they  could  be  made  to 


produce  satisfactory  results.  Such  exten- 
sion appears  to  have  been  granted,  extending 
the  time  to  May  15,  1891.  But  in  the  mean- 
time letters  were  written  in  behalf  of  this 
defendant  and  others  similarly  situated,  ex- 
plaining the  situation,  and  from  all  that  ap- 
pears in  the  case  it  is  evident  that  all  par- 
ties were  co-operating  to  obtain  a  result  in 
relation  to  the  use  of  the  machines  that 
would  be  of  value  to  all  concerned.  This  ap- 
pears from  the  correspondence,  as  well  as 
I  rum  the  whole  tone  of  the  evidence  given  by 
Mr.  Waldron.  The  defendant  and  other 
stockholders  had  the  assurance  that  the 
plaintiff  would  act  in  good  faith  for  the  fur- 
therance of  their  material  interests,  and  they 
were  led  to  believe  that  the  control  and  de- 
cision as  to  such  matters  was  vested  in  Mr. 
Waldron.  It  appears  from  the  testimony  of 
Waldron  that  up  to  the  time  this  note  was 


were  paid  before  maturity,  as  it  would  go  to 
show  that  the  note,  although  absolute  In  terms, 
was  In  fact  conditional.  Penny  v.  Graves,  12 
111.  287. 

And  the  maker  of  a  promissory  note  Is  not  en- 
titled to  show,  in  an  action  upon  it  by  the  payee, 
that  at  a  settlement  of  accounts  between  rbe 
parties,  upon  which  settlement  the  note  was 
^ven,  the  payee  agreed  to  give  It  up  unless  he 
could  find  a  receipt  from  the  maker  for  the  pay- 
ment for  property  which  the  maker  had  let  him 
have,  the  parties  differing  as  to  whether  the  same 
had  been  paid  for.  Brown  v.  Hull,  1  Denio,  400. 

And  an  oral  stipulation  by  a  landlord  at  the 
time  of  taking  an  absolute  promissory  note  for 
rent  of  mills,  to  the  effect  that  if  the  mills 
flhould  be  destroyed  by  fire  the  rent  should  cease, 
and  that  he  would  not  require  the  tenant  to  pay 
rent  for  the  balance  of  the  term,  is  no  defense 
to  an  action  upon  the  rent  note  where  it  does 
not  appear  that  there  was  any  intention  upon 
the  part  of  either  of  the  parties  to  insert  the 
stipulation  in  the  note,  and  that  it  was  left  out 
by  mutual  consent,  and  not  by  fraud,  accident, 
or  mistake.     Stafford  v.  Staunton,  88  Ga.  298. 

Nor  is  evidence  that  when  notes  and  a  mort- 
gage were  given  to  secure  the  purchase  money 
for  certain  real  estate  upon  which  there  was  a 
mill,  it  was  orally  agreed  when  the  purchaser 
signed  the  note  that  his  liability  was  to  be  the 
same  as  the  liability  of  an  insurance  company, 
and  that  he  was  only  to  be  liable  in  case  the 
property  was  destroyed  by  fire.  In  consideration 
whereof  insurance  upon  the  building  was 
waived,  admissible  in  an  action  for  Judgment  on 
the  note  and  foreclosure  of  the  mortgage. 
Farmer  v.  Perry,  70  Iowa,  358. 

So,  a  note  made  payable  from  the  avails  of 
logs  bought  of  a 'designated  person  when  there 
Is  a  sale  made  Is  not  payable  upon  a  con- 
tingency, but  absolutely,  when  a  reasonable  time 
has  elapsed  to  make  the  sale,  and  parol  evidence 
Is  inadmissible  to  show  an  agreement  and  under- 
standing of  the  parties  that  if  It  turned  out  that 
on  manufacturing  the  logs  there  was  a  total  loss 
thereof  to  the  owner,  the  note  was  not  to  be 
paid.     Sears  v.  Wright.  24  Me.  278. 

And  a  note  given  for  professional  services  to 
be  afterwards  rendered  payable  at  a  certain 
time  cannot  be  defended  against  by  parol  proof 
of  an  agreement  of  the  parties  that  the  note 
should  not  be  paid  unless  the  payees,  who  were 
attorneys,  should  be  successful  in  the  suit  they 
were  to  bring,  and  for  the  bringing  of  which 
the  note  was  given ;  as  to  allow  It  would  be  to 
allow  parol  evidence  to  change  the  intention  of 
the  parties  as  expressed  in  the  note.  West  v. 
Kelly,  19  Ala.  353,  54  Am.  Dec.  193. 
43  J^.  1\.  A. 


And  that  the  payee  of  a  note  orally  agreed 
contemf>oraneou8ly  with  the  note,  and  as  part 
of  the  same  contract,  that  he  would  have  the 
sale  of  certain  property  in  which  the  maker  of 
the  note  ^as  interested  stayed  until  a  desig- 
nated date,  and  that  in  case  the  sale  should  be 
made  before  that  date  he  would  forfeit  the  sum 
of  money  specified  in  the  note,  and  that  he  did 
not  cause  the  sale  to  be  suspended  or  delayed, 
cannot  be  set  up  to  defeat  an  action  on  the  note. 
Calhoun  v.  Davis,  2  Ind.  635. 

Nor  can  a  note  absolute  on  its  face  be  de- 
fended against  by  parol  proof  that  it  was  con- 
ditioned to  be  void  upon  the  immediate  discon- 
tinuance of  a  suit  between  the  parties  without 
cost  to  either  party.  Famham  v.  Ingham,  6 
Vt.  514. 

And  an  agreement  between  the  parties  to  a 
note  that  if  they  compromised  a  suit  the  note 
should  not  be  paid,  and  that  they  did  compro- 
mise, cannot  be  established  by  parol  as  a  de- 
fense in  an  action  on  the  note,  as  it  would  go 
to  vary  the  written  contract.  Dale  v.  Pope,  4 
Litt.  (Ky.)  166. 

Nor  can  parol  evidence  be  given  in  an  action 
on  a  note  made  payable  fourteen  days  after  date 
to  show  that  it  was  not  to  be  paid  In  case  a 
verdict  was  obtained  In  an  action  pending  be- 
tween other  parties.  Foster  v.  Jolly,  1  Cromp. 
M.  &  R.  703,  5  Tyrw.  239. 

And  It  is  not  admissible  to  show  that  a  note 
payable  absolutely  at  a  specified  time  would  not 
be  required  until  a  certain  case  in  court  was  de- 
cided.    Van  Etten  v.  Howell,  40  Neb.  850. 

And  a  stipulation  between  the  parties  to  a 
promissory  note  payable  on  demand  having  a 
memorandum  on  the  bottom  that  one  half  was 
to  be  paid  In  twelve  months  and  the  balance  in 
twenty-four  months,  which  was  written  before 
the  note  was  dellveved,  that  the  term  of  credit 
was  provisional,  conditioned  on  the  maker  re- 
maining solvent,  is  not  admissible  as  a  defense 
in  an  action  on  the  note.  Hey  wood  v.  Perrin, 
10  Pick.  228,  20  Am.  Dec,  518. 

So,  a  note  absolute  on  its  face  cannot  be  de- 
feated by  oral  evidence  that  It  was  given  condi- 
tionally, to  be  void  if  it  should  be  shown  that 
the  maker  then  in  insolvency  had  included  in  his 
inventory  the  amount  due  the  payee  on  his  note. 
Erwin  V.  Saunders,  1  Cow.  249,  13  Am.  Dec. 
520. 

And  parol  evidence  that  at  the  time  a  note 
was  given  it  was  agreed  between  the  maker  and 
payee  that  the  note  should  be  given  up  unless 
the  maker  should  obtain  a  discharge  from  all 
his  debts  is  not  admissible  in  an  action  on  the 
note,  and  cannot  be  considered  either  for  pur- 
poses of  varying  the  terms  of  the  written  con- 
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sued  the  other  directors  agreed  with  him  en- 
tirely. He  had  frequen/t  conversations  with 
the  Lewiston  stockholders,  including  this  de- 
fendant, and  he  was  in  hopes  they  would  be 
glad  to  pay  their  notes,  and  keep  their  stock ; 
and  it  was  understood  that  the  result  would 
be  that,  if  they  found  the  machines  were 
good  for  nothing,  they  would  want  to  get  out 
of  it.  He  had  repeated  conversations  with 
the  defendant,  and  told  him,  not  only  during 
the  time  covered  hj  the  extension,  but  aft- 
erwards, th&t  he  might  hold  on  to  the  stock, 
and  give  it  up  when  it  was  found  that  noth- 
ing could  be  accomplished  with  the  machines. 


It  is  needless  to  further  discuss  the  testimo- 
ny, and  it  is  sufficient  to  say  that,  in  view 
of  the  repeated  statements  of  Mr.  Waldron, 
and  his  retjuests  to  the  defendant  to  retain 
the  stock  till  it  was  found  that  the  success 
of  the  enterprise  could  no  longer  be  assured, 
and  finally  his  assurance  in  his  letter  to  the 
defendant  that  the  note  had  been  sent  for 
collection  by  mistake,  and  that  there  was 
nothing  due  upon  it,  we  think  the  plaintiff 
may  properly  be  held  to  be  estopped  from 
claiming  that  the  defendant  was  at  fault  in 
not  surrendering  the  stock  before  suit  was 
commenced,  or  is  without  remedy  in  conse- 


tract  or  upon  the  qnestlon  of  the  failure  of  the 
consideration  upon  which  the  note  was  given. 
Tower  v.  Richardson,  6  Allen,  858. 

Nor  Is  parol  evidence  admissible  to  show  that 
the  note  was  given  for  a  turnpike  subscription, 
and  that  it  was  agreed  betwen  the  parties  that 
payment  was  conditioned  upon  the  building  of 
a  bridge  at  a  designated  point,  which  was  not 
done.  Kallsback  v.  Liberty  &  A.  Turnp.  Co.  2 
Ind.  656. 

And  a  plea  In  an  action  on  a  promissory  note 
glTen  In  payment  of  the  subscription  to  a  rail- 
road and  made  payable  when  the  track  of  said 
railroad  should  be  laid  through  a  designated 
county  and  cars  should  be  run  thereon,  that  the 
only  consideration  of  sucb  note  was  that  the 
construction  and  completion  of  the  said  railroad 
through  said  county  should  be  within  three 
years  from  the  date  of  giving  such  note,  presents 
no  defense  and  is  demurrable.  Cairo  &  V.  R. 
Co.  V.  Delap,  7  III.  App.  60. 

And  an  agreement  at  the  time  a  bond  and  cou- 
pon notes  were  given  to  a  railroad  company  that 
the  maker  was  not  to  be  held  liable  until  the 
whole  amount  of  the  capital  stock  required  to 
build  the  road  should  be  subscribed  for  and 
taken,  and  if  the  road  was  not  built  and  com- 
pleted within  two  years  from  the  date  of  the 
bonds  and  coupons,  then  the  bonds  aud  coupons 
were  to  be  given  up,  cannot  be  established  by 
parol,  as  It  would  vary  the  terms  of  the  note. 
Foy  V.  Blackstone,  81  111.  688,  83  Am.  I>ec.  246. 

8o,  a  parol  agreement  between  the  parties  to 
a  note  executed  In  satisfaction  of  a  lien  note  by 
which  a  lien  on  land  was  released,  that  It 
was  not  to  be  paid  unless  the  boundaries  of  the 
patent  were  ascertained  so  that  the  owner  might 
be  enabled  to  defend  against  hostile  claimants. 
Is  not  admissible  In  defense  In  an  action  upon 
the  note.  SI  usher  v.  Conant,  18  Ky.  L.  Rep. 
660. 

And  proof  of  a  parol  agreement  between  the 
vendor  and  purchaser  of  lands  for  the  purchase 
price  of  which  notes  were  given,  that  If  any  of 
the  tracts  of  land  should  be  redeemed  by  minor 
heirs  at  any  time  before  such  notes  became  due 
then  the  agreement  should  be  set  aside  and  such 
notes  given  up,  and  that  the  notes  were  given  In 
consideration  of  such  agreement,  Is  not  admis- 
sible In  an  action  on  such  notes.  Lane  v. 
Sharpe,  4  111.  566. 

And  an  agreement  between  the  parties  to  a 
note  given  for  the  purchase  price  of  a  horse, 
that  In  case  the  horse  dies  before  a  designated 
time  no  part  of  the  price  was  to  be  paid,  and  the 
death  of  the  horse  within  such  time,  cannot  be 
established  by  parol  as  a  defense  In  an  action 
on  the  note.  Gatlln  v.  Kllpatrick,  4  N.  C.  (1 
Car.  Law  Repos.)  534,  6  Am.  Dec.  557;  Colum- 
bia V.  Amos,  5  Ind.  184 ;  Hatch  v.  Hyde,  14  Vt. 
25,  89  Am.  Dec.  208.  But  see  Barlow  v.  Flem- 
mlng,  6  Ala.  146,  infra,  VI.  c. 

So,  In  Mltford  v.  Flnden,  8  Mees.  &  W.  511, 
a  plea  In  an  action  by  the  payee  against  the 
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makers  of  a  promissory  note  that  there  was  no 
consideration,  and  that  It  was  made  subject  to 
a  condition  that  the  defendants  should  not  be 
called  upon  to  pay  the  same  If  they  were  not 
able,  but  that  It  should  be  renewed,  was  set 
aside,  but  It  was  put  upon  the  ground  of  the 
plea  being  false  and  tricky  and  calculated  to  em- 
barrass the  plaintiff. 

See  also  Isaacs  v.  Jacobs,  15  Daly,  490,  Infroy 
V. 

As  to  effect  of  payees  preventing  the  happen- 
ing of  the  contingency,  see  Stockwell  v.  Gidney, 
78  Me.  84,  infra,  IX. 

d.  As  to  time  of  payment. 

Where  notes  are  payable  unconditionally  and 
at  a  time  certain,  It  Is  Incompetent  to  prove  by 
parol  testimony  a  promise  by  the  payee,  con- 
temporaneous with  or  antecedent  to  the  execu- 
tion of  the  notes,  stipulating  for  a  postponement 
of  the  time  of  payment,  as  such  evidence  would 
contradict  the  terms  of  the  written  Instruments 
and  vary  their  legal  effect.  Doss  t.  Peterson, 
82  Ala.  258 ;  Litchfield  v.  Falconer,  2  Ala.  280 ; 
Ski  lien  V.  Richmond,  48  Barb.  428 :  Ellis  v. 
Hamilton,  4  Sneed,  612;  Nelson  v.  White.  61 
Ind.  189;  Gardiner  v.  Papln,  80  Mo.   243. 

And  see  also  Cox  v.  Wallace,  5  Blackf.  199, 
infra,  II.  g. 

Parol  evidence  of  an  agreement  to  pay  a  note 
at  a  different  time  than  that  which  the  note  in> 
dicates  is  Inadmissible  In  an  action  on  the  note» 
within  the  rule  that  the  legal  effect  of  a  writ- 
ten contract  cannot  be  varied  by  parol  evidence. 
Sice  V.  Cunningham,  1  Cow.  897 ;  Joyner  v. 
Turner,  19  Ark.  690;  Borden  v.  Peay,  20  Ark. 
298. 

And  an  agreement  to  forbear  to  sue  on  a 
promissory  note  for  a  designated  time  after 
maturity,  though  founded  on  a  sufficient  consid- 
eration, cannot  be  pleaded  as  a  release  or  in  bar 
of  an  action  thereon  brought  within  the  time 
limited ;  In  such  case  the  defendant  Is  left 
to  his  action  for  a  breach  of  the  agreement. 
Irons  V.  Woodflll,  82  Ind.  40. 

And  evidence  of  a  parol  agreement  or  conver- 
sation between  the  parties  to  a  note  that  the 
maker  was  to  be  permitted  to  pay  It  at  any  time 
and  thus  stop  Interest  though  it  was  not  yet 
due,  and  evidence  of  an  offer  of  snch  payment 
and  refusal.  Is  not  admissible  In  an  action  on 
the  note,  as  It  would  tend  to  contradict  It. 
Strachan  v.  Muxlow,  24  Wis.  21. 

Thus,  parol  evidence  of  an  agreement  between 
the  parties  to  a  note  payable  In  two  years,  that 
It  should  not  be  paid  for  four  years  or  until 
after  the  death  of  the  payee's  father.  Is  not  ad- 
missible in  an  action  on  the  note.  McQneen  v. 
McQueen.  9  U.  C.  Q.  B.  586. 

And  a  note  consisting  of  a  promise  to  pay  a 
sum  certain  sixty  days  after  date  cannot  be 
defended  against  by  proof  that  the  maker  was 
to  pay  it  in  ten  equal  instalments.  Barton  v. 
Wllklns,  1  Mo.  74. 
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quence  of  Buch  failure  to  return  it  to  the 
plaintiff  within  the  time  stipulated. 

This  doctrine  of  estoppel  tn  pais  has  been 
frequently  applied  to  prevent  a  party  from 
taking  advantage  of  his  own  wrong.  It  was 
applied  in  Caswell  v.  Fuller,  77  Me.  105, 
wherein  Haskell,  J.,  makes  use  of  the  fol- 
lowing language:  "That  a  man  should  be 
allowed  by  his  own  speech  and  conduct  to 
lead  another  astray,  and  thereby  take  sub- 
stantial benefit  from  the  error  of  which  he 
was  the  cause,  is  subversive  of  natural  jus- 
tice." To  the  same  effect  may  be  cited  Stati' 
wood  V.   MeLellan,  48   Me.   275;   Ripley  v. 


JEtna  Ins,  Co,  30  X.  Y.  136, 164,  86  Am.  Dec. 
362. 

An  illustration  frequently  given  is  that  if 
a  landlord,  even  without  consideration, 
agrees  that  his  tenant  may  pay  after  rent 
day,  and  by  reason  thereof  he  should  omit 
to  pay  at  the  day,  the  landlord  is  estopped 
from  enforcing  a  forfeiture. 

Such  an  estoppel  arises  whenever  an  act  is 
done  or  a  statement  made  by  a  party,  the 
truth  or  efficacy  of  which  it  would  be  a  fraud 
on  his  part  to  controvert  or  impair.  Maraton 
V.  Kennebec  Mut,  L,  Ins,  Co,  89  Me.  266,  272. 

Judgment  for  defendant. 


And  where  a  note  is  made  payable  In  one 
year,  parol  evidence  Is  inadmissible  to  prove 
that  wheu  it  was  given  tne  payee  declined  to 
give  two  years,  but  promised  that  he  would  wait 
two  years  for  the  money.  Eaton  v.  Emerson,  14 
Me.  335. 

So,  parol  evidence  that  it  was  understood  and 
agreed  between  the  parties  to  a  note  made  pay- 
able in  one  day,  that  it  was  not  to  be  paid 
until  the  maker  got  the  money  from  a  designated 
source,  is  inadmissible  in  an  action  on  the  note 
as  tending  to  contradict  or  vary  its  express 
terms.     Coughenonr  v.  Snhre,  71  Pa.  462. 

And  a  parol  agreement  made  by  the  parties 
to  a  note  payable  one  day  after  date,  by  which 
the  note  was  not  to  be  made  the  subject  of  legal 
proceedings  to  enforce  collection  for  two  years 
unless  the  payees  became  embarrassed  and  were 
In  failing  circumstances.  Is  inadmissible  In  evi- 
dence in  defense  to  the  note  for  the  same  rea- 
son, and  the  enforcement  of  a  Judgment  thereon 
will  not  be  restrained.  Cooper  v.  Tappan,  4 
Wis.  362. 

Nor  Is  a  parol  agreement  to  extend  the  time 
for  the  payment  of  a  note  payable  on  demand 
tor  two  years  admissible  in  evidence  in  an  ac- 
tion on  the  note  brought  before  the  expiration 
of  the  two  years.  Porteons  v.  Mulr,  8  Out. 
Rep.  127 ;  Stott  v.  Fairlamb,  52  L.  J.  Q.  B.  N.  S. 
420,  48  L.  T.  N.  S.  574,  Reversed  on  another 
question,  53  L.  J.  Q.  B.  N.  S.  47. 

Nor  is  oral  evidence  of  an  agreement  entered 
Into  by  the  parties  at  the  time  a  promissory 
note  payable  on  demand  was  made,  that  it 
should  not  be  paid  until  a  given  event  should 
happen,  admissible.  Moseley  v.  Handford,  10 
Bam.  &  C.  720 ;  Woodbridge  v.  Spooner,  8  Bam. 
ft  Aid.  235,  1  Chltty,  661. 

So,  the  time  of  the  payment  of  a  note  Is  a 
part  of  the  contract,  and  If  no  time  be  expressed 
the  law  adjudges  that  the  money  Is  payable 
immediately,  and  evidence  of  an  agreement  be- 
tween the  parties  that  the  money  was  to  be  paid 
on  their  arrival  at  a  certain  place,  and  that 
both  arrived  at  that  place  at  the  sanie  time,  is 
inadmissible  In  an  action  on  a  note.  Thompson 
V.  Ketchum,  8  Johns.  180,  5  Am.  I>ec.  332. 

And  that  a  note  calling  for  a  definite  sum  of 
money  at  a  fixed  time  was  by  the  terms  of  an 
oral  agreement  to  be  paid  from  time  to  time  un- 
til the  note  was  paid  and  satisfied  is  a  variance 
of  its  terms,  and  cannot  be  proved  in  defense. 
Trentman  v.  Fletcher,  100  Ind.  105. 

And  parol  evidence  tending  to  show  that  the 
maker  of  a  note  was  not  to  oe  called  upon  for 
the  principal  while  he  should  continue  to  pay 
the  interest  is  not  admissible  as  a  defense  in  an 
action  on  the  note.  Church  ft  Congregation  in 
Second  Precinct  in  Pembroke  v.  Stetson,  5  Pick. 
506. 

And  a  parol  agreement  to  wait  for  the  pay- 
ment of  a  note  made  payable  by  Its  terms  as 
soon  as  the  maker  could,  until  a  certain  draft 
should  have  been  received,  cannot  be  established 
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as  a  defense  in  such  an  action.  Kincald  v. 
Higgins,  1  Bibb,  306. 

Nor  can  such  an  agreement  that  the  note 
was  not  to  be  paid  until  a  certain  suit  waa 
decided.     Van  Etten  v.  Howell,  40  Neb.  850. 

Nor  Is  a  parol  agreement  on  the  part  of  the 
payees  of  a  note  not  to  dispose  of  or  call  for 
payment  of  the  note  until  certain  debts  for  the 
payment  of  which  the  maker  had  become  surety 
for  the  payee  were  settled,  made  at  the  time  of 
giving  the  note,  admissible  in  evidence.  Frost 
V.  JSverett,  6  Cow.  497. 

And  that  it  was  agreed  between  the  parties 
to  a  note  at  the  time  of  Its  execution  that  it 
should  not  become  due  and  payable  until  the 
maker  should  sell  a  designated  quantity  of  a 
specified  article,  the  right  to  vend  which  formed 
the  consideration  for  the  note,  and  that  he  had 
not  sold  any  of  it  and  could  not  have  done  so 
by  the  use  of  due  diligence,  and  that  the  holder 
of  the  note  had  notice  of  the  agreement  previous 
to  the  assignment  of  the  note,  is  no  defense  in 
an  action  on  the  note,  as  It  constitutes  an  at- 
tempt to  vary  its  terms  by  parol.  Harlow  t. 
Boswell,  15  111.  56. 

So,  a  plea  to  the  declaration  upon  a  promis- 
sory note  that  contemporaneous  with  the  mak- 
ing of  the  note  an  agreement  In  writing  was 
made  l>etween  the  maker  and  other  designated 
persons  and  the  plaintiff  that  the  note  should 
not  become  due  and  payable  until  a  designated 
person  attained  the  age  of  twenty-five,  or  in  the 
event  of  his  death  before  that  age  until  certain 
moneys  became  divisible  under  the  will  of  an- 
other, and  that  the  former  was  still  living  and 
had  not  attained  the  age  of  twenty-five.  Is  no  bar 
to  the  right  to  recover.  Webb  v.  Salmon,  19  L. 
J.  Q.  B.  N.  8.  84,  18  Q.  B.  886. 

And  a  verbal  agreement  between  the  parties 
to  a  note  payable  on  demand  for  value  received 
and  for  kindness  of  the  payee,  that  the  note 
should  not  be  demanded  until  after  the  death 
of  the  maker,  cannot  be  proved  In  an  action  on 
the  note  to  show  that  it  was  not  given  for  a 
valuable  consideration.  Woodbridge  v.  Spoon- 
er,  1  Chltty,  661,  3  Barn.  &  Aid.  233. 

And  evidence  of  a  parol  agreement  between 
the  parties  at  the  time  of  making  and  Indorsing 
a  note  that  payment  should  not  be  demanded 
until  after  the  sale  of  the  estate  of  the  maker 
cannot  be  received  in  evidence  to  establish  a 
waiver  of  the  right  of  the  indorser  to  notice  of 
nonpayment  by  the  maker.  Free  v.  Hawkins, 
8  Taunt.  02,  Holt,  N.  P.  550,  1  J.  B.  Moore,  535. 

Nor  is  a  verbal  agreement  contemporaneous 
with  the  making  or  indorsing  of  a  note  by  which 
the  note  Is  not  to  be  paid  or  become  payable  un- 
til the  maker  has  realised  the  amount  thereof 
from  a  specified  source,  admissible  in  evidence 
in  an  action  on  the  note  by  the  payee  against  the 
maker,  or  by  an  indorsee  against  his  immediate 
Indorser,  where  the  alleged  agreement  and  the 
bond  connected  with  It  do  not  show  a  failure 
of  consideration.     Lewis  v.  Jones,  7  Bosw.  370. 
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And  an  oral  agreement  to  extend  the  time  of 
payment  of  notes  given  for  patent  rights  until 
the  purchaser  could  make  the  money  out  of  the 
business  In  which  he  Intended  to  embark  such 
patent  rights,  made  at  the  same  time  and  as 
part  of  the  contract  evidenced  'by  the  notes.  Is 
not  admissible  In  evidence  In  an  action  upon 
them.     Ocklngton  v.  Law.  66  Me.  551. 

And  an  agreement  between  a  vendor  and  a 
purchaser  that  the  purchaser  should  buy  a 
larger  quantity  of  property  than  was  first  In- 
tended, and  pay  the  vendor  a  designated  sum 
for  a  specified  purpose,  in  consideration  for 
which  the  purchaser  would  wait  for  payment 
of  the  balance  until  he  had  made  It  out  of  the 
property  purchased,  which  he  carried  out  by  a 
purchase  of  the  property,  for  which  the  pur- 
chaser gave  his  absolute  note,  cannot  be  proved 
by  parol  as  a  defense  In  an  action  thereon,  as 
it  would  be  an  attempt  to  prolong  the  date  of 
payment  of  the  promissory  note  by  parol  be- 
yond the  time  specified  in  It.  Campbell  v.  Up- 
flhaw,  7  Humph.  185,  46  Am.  Dec.  75. 

So,  an  agreement  by  the  parties  at  the  time 
a  note  was  given  that  payment  thereof  was  not 
to  be  asked  or  demanded  until  It  was  possible 
or  convenient  for  the  maker  to  spare  from  his 
business  the  amount  thereof,  and  a  demand  for 
the  payment  and  suit  brought  thereon  at  a  time 
when  the  maker  could  not  so  spare  the  money, 
cannot  be  set  up  by  parol  as  a  defense.  Clarke 
V.  Allen,  132  Pa.  40.  • 

And  while  parol  evidence  Is  admissible  to 
show  the  consideration  of  a  note,  and  to  show  a 
total  or  partial  failure  of  consideration,  an 
agreement  by  the  payee  with  the  maker  of  the 
note  not  to  enforce  payment  faster  than  the 
maker  should  be  able  to  pay  Is  not  provable  by 
parol  In  an  action  on  the  note,  as  it  would  tend 
to  contradict  the  note.  Holsworth  v.  Koch,  26 
Ohio  St.  33. 

And  a  bill  In  equity  to  restrain  the  collection 
of  a  Judgment  rendered  on  a  promissory  note 
win  not  He  upon  the  ground  that  a  parol  con- 
temporaneous agreement  was  made  by  the  par- 
ties that  the 'note  should  not  be  the  subject  of 
legal  proceedings  to  enforce  Its  collection  for 
two  years,  unless  the  payees  became  embar- 
rassed and  were  In  falling  circumstances,  though 
the  two  years  had  not  expired  before  the  com- 
mencement of  the  action.  Cooper  v.  Tappan,  4 
Wis.  362. 

Nor  can  a  parol  agreement  entered  Into  by  the 
parties  when  a  promissory  note  was  made,  that 
It  should  be  renewed  and  payment  should  not 
be  demanded  when  it  became  due.  be  given  in 
evidence  In  an  action  on  the  note.  Hoare  v. 
Graham,  3  Campb.  57 ;  Bond  v.  Worley,  26  Mo. 
253  ;  Stiles  v.  Vandewater,  48  N.  J.  L.  67  ;  Heist 
V.  Mart,  73  Pa.  286;  Anspach  v.  Bast,  52  Pa. 
356 ;  Ellis  v.  Hamilton,  4  Sneed,  512 ;  Dukes  v. 
Dow,  cited  in  Chltty  on  Bills,  0th  ed.  p.  143. 

And  an  agreement  between  the  makers  and 
payees  of  a  promissory  note,  that  the  payees 
would  receive  10  per  cent  of  the  amount  of  the 
note  when  It  became  due  and  accept  a  new  note 
payable  seven  mouths  thereafter  for  the  residue, 
will  not  bar  an  action  on  the  note  where  there 
was  no  pretense  of  performance  upon  the  part  of 
the  makers.  Dawson  v.  Bank  of  Illinois,  5  111. 
56. 

So,  parol  evidence  cannot  be  received  in  an 
action  on  a  promissory  note  expressing  an  un- 
conditional promise  to  pay  money,  to  show  that 
by  a  written  agreement  entered  Into  prior  to 
the  execution  of  the  note  the  payee  and  other 
creditors  promised  to  grant  extensions  on  their 
claims  If  all  the  creditors  would  do  the  same, 
which  was  never  signed  by  all  the  creditors. 
Garner  v.  Fite.  08  Ala.  405. 
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And  an  agreement  between  a  debtor  and  credi- 
tor by  which  the  debtor  was  to  convey  certain 
lands  to  the  creditor  in  trust  to  secure  a  note 
given  for  the  Indebtedness  or  any  renewals 
thereof,  pursuant  to  which  the  transfer  was 
made  and  notes  given  and  renewals  made,  but 
afterwards  and  before  the  expiration  of  the 
time  for  which  the  creditor  contracted  to  renew 
he  refused  to  do  so.  is  not  a  good  defense  in  an 
action  on  the  note  thus  refused  to  be  renewed, 
as  it  would  go  to  vary  the  terms  of  the  note 
sued  upon  by  a  parol  agreement  made  prior  to 
the  note  itself.  Harper  v.  Paterson,  14  U.  C. 
C.  P.  588. 

And  an  agreement  entered  Into  by  the  parties 
to  a  note  at  the  time  of  Its  Indorsement,  that 
three  notes  should  be  executed  and  used  as  re- 
newals of  each  other  so  as  to  make  the  amount 
fall  due  when  the  cotton  crop  should  come  In, 
cannot  be  proved  by  parol  evidence  as  a  defense 
in  an  action  on  the  note.  Dlercks  ▼.  Roberts, 
13  S.  C.  338. 

A  court  of  equity  may  refuse  to  enforce  a  con- 
tract consisting  of  a  promissory  note,  however, 
over  a  verbal  agreement  based  upon  a  good 
consideration  extending  the  time  of  payment  for 
a  definite  period,  which  has  not  yet  expired. 
Nelson  y.  White,  61  Ind.  130. 

6.  As  to  place  of  paj/ment. 

Where  a  note  falls  to  designate  the  place  of 
payment,  parol  evidence  is  not  admissible  to 
show  an  agreement  between  the  parties  that 
it  was  to  be  paid  at  a  place  different  from  that 
which  the  law  implies  from  such  failure  to  state 
the  place.     Moore  v.  Davidson,  18  Ala.  200. 

And  counsel  In  an  action  on  a  note  will  not 
be  permitted  to  argue  to  the  jury  that  an  agree- 
ment existed  between  the  parties  that  It  was  to 
be  payable  at  a  different  place  than  that  Indi- 
cated In  the  note  itself.  Pierce  v.  Whitney,  20 
Me.  18ft ;  Specht  v.  Howard,  16  Wall.  564,  21  L. 
ed.  348. 

f.  As  to  medium  of  payment. 

The  legal  effect  of  a  promissory  note  cannot 
be  varied  by  proof  of  a  contemporaneous  oral 
agreement  that  the  note  should  be  discharged 
in  any  other  manner  than  by  the  payment  of 
money  according  to  Its  terms.  Rugland  v. 
Thompson,  48  Minn.  530.  And  see  Patrick  v. 
Petty,  83  Ala.  420 ;  Tuscaloosa  Cotton-Seed  Oil 
Co.  V.  Perry,  85  Ala.  154,  infra,  IX. 

Thus,  recovery  on  a  promissory  note  cannot 
be  defeated  by  showing  a  contemporaneous  verb- 
al agreement  on  the  part  of  the  payee  that  when 
the  note  became  due  he  would  receive  payment 
thereof  In  a  designated  kind  of  money,  and  that 
such  money  was  tendered  and  refused.  Bama 
V.  Jenkins,  8  Ind.  417. 

And  a  parol  agreement  or  understanding  be- 
tween the  maker  of  a  note  and  a  bank  discount- 
ing It  for  his  use  that  the  bank  would  receive 
payment  of  the  note  In  the  bills  of  a  designated 
bank.  Is  Inadmissible  In  evidence  In  an  action 
on  the  note  as  tending  to  contradict  its  terms. 
Racine  County  Bank  v.  Keep,  13  Wis.  210. 

And  parol  evidence  that  a  note  for.  the  pay- 
ment of  money  was  by  the  agreement  of  the  par- 
ty to  be  paid  In  the  commonwealth's  paper.  Is 
Inadmissible  In  an  action  on  the  note  as  an  at- 
tempt to  vary  a  written  agreement  by  parol, 
and  the  rule  Is  the  same  in  chancery  as  in  com- 
mon-law courts.  Baugh  v.  Ramsey,  4  T.  B. 
Mon.  155. 

An  agreement  that  a  promissory  note  was  not 
to  be  paid  In  money  clearly  contradicts  the  legal 
terms  of  the  note,  and  cannot  l>e  established  by 
parol.     Llnvllle  v.  Holden,  2  MacArth.  320. 

Nor  is  parol  evidence  of  an  agreement  that  a 
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note  to  be  canceled  by  a  cotton  bond  was  to  be 
paid  In  the  notes  of  a  certain  bank  which  had 
been  tendered  by  the  principal  debtor,  who  was 
still  ready  and  willing  to  pay  in  such  notes,  ad- 
missible In  an  action  upon  the  note,  as  this 
would  establish  an  entirely  different  contract. 
Cole  y.  Hundley,  8  Smedes  &  M.  473. 

And  an  understanding  between  the  parties 
to  a  note  which  is  absolute  upon  its  face  for  a 
designated  amount,  that  it  was  to  be  paid  In 
confederate  states'  money,  and  that  the  word 
"dollars'*  therein  should  be  understood  to  mean 
confederate  dollars,  constitutes  no  defense  in 
an  action  on  the  note,  and  is  demurrable  when 
set  up  as  such.  Roane  v.  Green.  24  Ark.  210; 
Leslie  y.  Langham,  40  Ala.  524 ;  Miller  y.  Lacy, 
33  Tex.  351. 

And  that  a  purchaser  of  a  note  agreed  at  the 
time  of  the  purchase  that  he  would  take  con- 
federate money  from  the  maker  in  payment, 
proyided  payment  be  made  immediately  on  pre- 
sentation, cannot  be  glyen  in  eyidence  as  a  de- 
fense in  an  action  against  the  maker  on  the  note, 
as  the  promise  was  on  a  condition  neyer  per- 
formed, and  was  without  consideration  to  sup- 
port it.     Johnston  y.  Josey,  34  Tex.  533. 

So,  parol  eyidence  in  an  action  on  a  note 
payable  in  the  notes  of  the  charter  bank  of 
Mississippi  at  par,  that  it  was  intended  by  the 
makers  that  it  was  to  be  paid  In  a  different  kind 
of  funds,  is  not  admissible  in  an  action  on  the 
note,  as  there  is  no  latent  ambiguity  in  the  note 
In  this  respect.  Smith  y.  Elder,  7  Smedes  &  M. 
607. 

And  that  during  the  progress  of  a  sale  the 
auctioneer  proclaimed  to  the  by-standers  that 
bank  notes  of. a  certain  railroad  company  would 
be  taken  In  payment  for  the  notes  giyen  for  the 
purchase  money,  if  the  same  were  punctually 
paid,  and  urged  the  by-standers  to  purchase 
apon  the  ground  that  they  could  obtain  prop- 
erty with  sparious  money,  cannot  be  proyed  by 
parol  as  a  defense  in  an  action  on  a  note  glyen 
for  property  purchased  at  such  sale.  Hair  y. 
La  Brouse,  10  Ala.  548. 

And  an  agreement  between  the  parties  to  a 
note  which  was  absolute  on  its  face  that  it  was 
to  be  paid  in  work,  and  that  collection  was  to 
be  delayed  to  glye  the  debtor  the  benefit  of  such 
agreement,  cannot  be  established  by  parol  In  an 
action  on  the  note.  Borden  y.  Peay,  20  Ark. 
293. 

Nor  Is  a  yerbal  agreement  between  the  parties 
to  a  note  which  was  made  payable  In  the  usual 
way,  that  It  should  be  paid  In  lumber,  admissible 
in  eyidence  as  a  defense  in  an  action  on  the 
note,  as  parol  eyidence  would  thereby  be  used 
to  chanire  the  notes  in  a  material  point.  Lang 
T.  Johnson,  24  N.  H.  302. 

And  an  agreement  which  was  part  of  the 
contract  which  gave  rise  to  a  note,  that  If  the 
maker  after  haying  made  every  reasonable  exer- 
tion to  pay.  the  note  at  maturity  should  not  be 
able  to  do  It  the  payee  would  take  goods  for  the 
debt,  or  glye  the  maker  further  time  until  he 
should  be  able  to  pay  It  without  sacrificing  prop- 
erty, and  that  the  maker  had  been  at  ail  times 
ready  to  pay  the- amount  In  goods,  but  had  not 
been  able  to  pay  In  money  without  a  sacrifice  of 
property,  constitutes  no  defense  in  an  action 
on  the  note.     Cox  y.  Wallace,  5  Blackf.  199. 

So,  parol  evidence  that  a  note  was  given  for 
a  bin  of  goods  and  that  it  was  agreed  that  land 
should  be  taken  in  payment  If  the  purchaser 
had  not  the  money  to  pay  for  the  goods  when 
the  bills  matured,  is  not  admissible  as  a  defense 
in  an  action  on  the  note,  as  it  would  transform 
the  note  into  an  agreement  payable  In  property. 
Barhydt  v.  Bonney,  55  Iowa,  717. 

And  a  yerbal  agreement  between  the  parties 
to  a  promissory  note  that  upon  the  maker's  giv- 
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Ing  a  deed  of  certain  property  the  note  should 
be  given  up,  is  not  admissible  as  a  defense  In 
an  action  on  the  note.  Spring  v.  Lovett,  11 
Pick.  417. 

So,  parol  evidence  in  an  action  on  a  promis- 
sory note^that  at  the  date  of  Its  execution  the 
parties  were  tenants  In  common  of  a  tract  of 
land,  and  that  It  was  agreed  between  the  parties 
that  the  payee  should  convey  to  the  maker  her 
one-fourth  Interest,  and  that  In  consideration 
therefor  he  should  pay  her  thereafter  an  annu- 
ity, and  that  the  note  sued  on  was  drawn  up 
and  signed  for  the  purpose  of  securing  the  pay- 
ment of  the  annuity,  Is  not  admissible.  Coap- 
stick  v.  Bosworth,  121  Ind.  6. 

And  parol  evidence  of  an  agreement  between 
the  parties  to  a  note  given  in  payment  for  goods 
that  the  note  should  be  paid  by  a  quitclaim  and 
writing  then  made,  and  that  a  mortgage  upon 
the  goods  should  cease  to  have  any  legal  effect, 
which  was  admissible  only  for  the  purpose  of 
proving  fraud  In  the  written  agreement,  cannot 
be  used  in  an  action  of  trespass  for  damages  for 
carrying  away  the  goods  under  the  mortgage  to 
vary  or  control  the  terms  of  the  agreement. 
Leonard  v.  Smith,  11  Met.  330. 

On  this  subject,  see  also  infra,  VIII. 

g.  As  to  mode  of  payment. 

Parol  evidence  of  an  agreement  that  a  note 
for  a  sum  of  money  certain  should  be  paid  In  a 
nartlcular  mode  Is  Inadmissible  in  an  action 
on  the  note.  Murchle  v.  Cook,  1  Ala.  41,  cited 
In  Beard  v.  White,  1  Ala.  436 ;  Borden  v.  Peay, 
20  Ark.  293. 

Thus,  parol  evidence  of  an  understanding  be* 
tween  the  parties  to  a  note  which  was  unambig- 
uous  and  made  payable  In  money  twelve 
months  after  date,  that  it  was  not  to  be  paid  in 
money,  but  that  it  was  to  be  discharged  by  the 
crediting  of  certain  unsettled  accounts.  Is  not 
admissible  In  an  action  on  the  note.  Clark  v. 
Hart.  49  Ala.  86. 

And  that  at  the  time  a  note  was  given  It  was 
agreed  by  the  parties  that  the  payee  was  to  hold 
It  until  it  fell  due,  and  receive  his  own  note  for 
the  same  amount  in  exchange  therefor,  and 
that  the  maker  was  ready  to  fulfil  the  agree- 
ment, having  taken  up  the  note  from  the  holder, 
Is  not  a  good  defense  In  an  action  on  the  note, 
as  It  would  In  effect  change  the  mode  of  pay- 
ment by  a  contemporaneous  agreement  not  con- 
tained In  the  writing.  Fields  v.  Stunston,  1 
Coldw.  40. 

And  one  who  receives  a  sum  of  money  from 
another,  and  gives  his  note  therefor,  cannot  be 
allowed  to  show  in  defense  by  parol  that  he  re- 
ceived the  money  at  the  request  of  the  other  and 
applied  it  as  requested.  In  payment  of  a  Judg- 
ment against  the  other's  son,  and  that  It  was 
not  intended  to  operate  as  a  note  but  merely 
as  a  memorandum  of  the  amount  received,  and 
that  It  was  agreed  at  the  time  that  the  payment 
of  the  money  In  the  way  agreed  upon  should  be 
a  satisfaction  of  the  note,  as  such  defense  would 
transform  the  note  by  parol  testimony  into  a 
mere  memorandum  or  receipt.  Dickson  v.  Har- 
ris, 60  Iowa,  727. 

So,  an  agreement  to  allow  a  set-off  to  an  In- 
debtedness is  waived  by  the  subsequent  or  con- 
temporaneous giving  of  a  note  therefor.  Day- 
huff  V.  Dayhuff.  27  Ind.  158. 

And  that  the  maker  of  a  note  for  $100  was 
Indebted  to  the  payee  at  the  time  it  was  given 
in  the  sum  of  $75,  and  that  the  payee  then  and 
there  agreed  to  pay  him  the  difference  between 
the  note  and  the  Indebtedness,  and  the  note  was 
made  and  accepted  on  condition  of  such  pay- 
ment, but  that  the  payee  did  not  pay  such  differ- 
ence, and  that  therefore  he  is  entitled  to  recover 
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$75  only,  is  not  a  good  defense  In  an  action  on 
the  note.     Kelly  t.  Llsk,  18  U.  C.  Q.  B.  418. 

Nor  is  an  oral  agreement  between  the  parties 
contemporaneous  with  a  note  for  money  bor- 
rowed of  an  Insurance  company  which  was  In- 
dorsed for  accommodation,  that  such  sum  as 
should  be  found  Justly  due  from  the  company  to 
the  maker  on  a  certain  policy  of  Insurance  made 
by  them  to  him  should  be  set  off  and  applied 
In  satisfaction  of  the  note,  admissible  In  eyi- 
dence  in  an  action  on  the  note  by  the  insurance 
company  against  the  Indorser.  St.  Louis  Per- 
petual Ins.  Co.  V.  Homer,  9  Met.  39. 

And  an  answer  to  an  action  on  promissory 
notes,  alleging  that  they  were  made  for  the  pur- 
chase money  of  certain  lands  sold  by  an  adminis- 
trator, and  that  the  purchaser  had  a  probated 
demand  against  the  estate  of  the  Intestate,  and 
that  at  the  time  of  the  sale  the  maker  had  a 
yerbal  understanding  and  agreement  with  the 
administrator  that  payment  of  the  notes  would 
not  be  exacted,  but  that  he  might  retain  the 
amount  thereof  on  his  claim,  and  that  the  ad- 
ministrator had  conveyed  the  lands  but  refused 
to  surrender  the  notes  pursuant  to  the  agree- 
ment, presents  no  defense.  Bishop  y.  Dillard, 
49  Ark.  285. 

So,  that  a  note  was  signed  and  delivered 
on  an  understanding  and  agreement  that  the 
payee  would  hold  it  and  present  it  as  so  much 
due  from  the  maker  in  settlement  of  their  part- 
nership accounts,  cannot  l>e  proved  by  parol  in 
an  action  on  the  note.  Wharton  v.  Douglass,  7<$ 
Pa.  273 ;  Currier  v.  Hale,  8  Allen,  47. 

And  that  a  note  was  given  upon  the  under- 
standing that  it  was  to  be  reckoned  in  by  the 
maker  as  part  of  a  sum  of  money  which  the 
payee  was  to  pay  in  as  his  share  of  the  funds 
to  be  contributed  by  them  toward  a  contem- 
plated partnership,  but  that  the  payee  after- 
wards refused  to  complete  the  contemplated  ar- 
rangement, is  not  a  good  defense  in  an  action 
on  the  note,  as  It  sets  up  a  parol  agreement  in 
variance  with  the  written  instrument.  Adams 
V.  Forde,  13  U.  C.  Q.  B.  485. 

Nor  can  an  agreement  l>etween  the  parties  to 
a  note  that  l>efore  it  l>ecame  due  the  payee  would 
procure  an  adjustment  of  ap  account  between 
the  maker  and  a  company  of  which  the  payee 
was  a  member,  and  the  application  of  the 
amount  due  the  maker  in  part  or  full  payment 
of  the  note,  and  that  suit  should  not  be  brought 
on.  the  note  until  after  the  settlement,  and  the 
fact  that  no  settlement  had  been  made,  be  set 
up  by  parol  as  a  defense  in  an  action  on  the 
note.     Mahan  v.  Sherman,  7  Blackf.  378. 

And  a  contemporaneous  verbal  agreement, 
made  by  the  parties  to  a  note  given  by  one  part- 
ner to  another,  after  dissolution,  for  money  ad- 
vanced to  him.  that  the  note  should  be  paid 
out  of  the  effects  of  the  firm,  and  that  if  such 
effects  were  not  sufficient  then  the  lender  should 
pay  three  fourths  and  the  maker  one  fourth  of 
the  balance,  cannot  be  proved  by  parol  In  an  ac- 
tion on  the  note.     Gridley  v.  Dole,  4  N.  Y.  486. 

And  an  oral  agreement  between  the  maker 
and  payee  of  a  note  given  in  settlement  of  part- 
nership affairs,  that  the  note  was  to  be  deliv- 
ered up  and  canceled  on  the  delivery  of  a  bill 
of  sale  of  certain  property  of  the  partnership 
by  the  maker  to  the  payee,  is  not  admissible  In 
evidence,  as  it  would  go  to  change  an  absolute 
note  into  a  conditional  one  by  oral  evidence. 
Perkins  v.  Young,  16  Gray,  392. 

C^,  an  understanding  between  the  parties  to 
a  note  contemporaneous  with  It  that  it  should 
be  payable  only  out  of  a  surplus  arising  from 
the  assets  of  a  debtor  from  property  con- 
veyed to  the  maker  cannot  be  set  up  as  a  defense 
in  an  action  on  the  note,  as  this  would  vary  or 
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add  to  the  terms  of  the  written  contract  by 
parol.     Quy  v.  Bibend,  41  Cal.  322. 

And  a  note  payable  in  good,  well-finished 
plows  cannot  be  controlled  by  parol  evidence 
that  it  was  also  agreed  when  the  note  was  given 
that  if  there  should  be  improvements  in  the  pat- 
tern of  plow  the  holder  of  the  note  should  be 
entitled  to  have  plows  of  the  improved  pattern. 
Oilman  v.  Moore,  14  Vt.  457. 

Nor  can  a  note  payable  to  a  designated  per- 
son or  order  be  shown  by  parol  to  have  been 
made,  by  the  agreement  of  the  parties,  payable 
to  somebody  else.  Strachan  v.  Muxlow,  24  Wis. 
21. 

And  a  verbal  agreement  by  the  payees  of  a 
note  that  they  would  pay  it  themselves  at  ma- 
turity constitutes  no  defense  in  an  action  on 
the  note,  as  It  would  tend  to  vary  its  terms  by 
parol  evidence.     Miller  v.  Wells,  46  III.  49. 

Nor  can  the  maker  of  a  note  show  by  parol, 
in  an  action  thereon,  that  a  guaranty  indorsed 
upon  the  note  was  accepted  by  the  payee  at  the 
time  it  was  made  in  full  satisfaction  of  the  note. 
Smith  V.  Stevens,  8  Ind.  332. 

And  an  agreement  by  the  payee  in  a  note  to 
collect  a  subscription  from  members  of  the 
church  and  apply  the  proceeds  to  the  payment 
of  the  note,  which  he  failed  to  do,  cannot  be 
established  by  parol  as  a  defense  against  the 
note.  Clanin  v.  Esterly  Harvesting  Mach.  Co. 
118  Ind.  372.  3  L.  R.  A.  863. 

In  Murchie  v.  Cook,  1  Ala.  41,  however,  it  was 
held  that  parol  evidence  is  admissible  in  an  action 
on  a  note  to  establish  an  agreement  contempora- 
neous therewith,  to  receive  in  part  payment  there- 
of a  debt  of  another  person,  as  such  evidence 
would  explain  why  the  note  was  given  and  Its 
consideration,   but  would  not   vary   its   terms. 

On  this  subject,  see  also  infra,  VIII. 

h.  As  to  amount  to  be  paid. 

While  a  verbal  contract  may  constitute  the 
consideration  of  a  promissory  note,  and  may  be 
shown  as  such,  a  note  for  a  given  amount  can- 
not be  trammeled  with  a  verbal  condition  which 
shall  make  it  obligatory  for  a  less  sum  or  other- 
wise alter  or  vary  it.  Swank  v.  NlchoU,  20 
Ind.  198,  24  Ind.  199. 

And  parol  evidence  in  an  action  on  a  promis- 
sory note  absolute  in  form  is  inadmissible  to 
show  that  the  promise  was  a  conditional  one, 
and  that  in  a  certain  event  only  part  of  the 
amount  named  In  the  note  was  to  be  paid. 
Smith  V.  Thomas,  29  Mo.  310. 

Thus,  that  the  payee  of  a  note  sold  It  to  the 
holder  for  much  less  than  the  sum  due  upon  it, 
and  made  a  verbal  arrangement  with  him  that 
he  should  exact  of  the  maker  only  about  as 
much  as  he  had  given  for  it,  in  consequence  of 
the  insolvency  of  the  maker,  is  no  defense  In  an 
action  thereon  by  the  holder  against  the  maker. 
Babson  v.  Webber,  9  Pick.  163. 

And  a  parol  agreement  mad^  at  the  same  time 
with  the  execution  of  a  promissory  note,  that  a 
certain  sum  should  be  indorsed  on  it  as  paid  of 
that  date.  Is  inadmissible  In  evidence  in  an  ac- 
tion on  the  note.  Walters  v.  Armstrong.  6 
Minn.  448. 

Nor  is  parol  evidence  admissible  to  prove  that 
at  the  time  a  note  was  made  there  was  an  agree- 
ment that  the  value  of  certain  peltries  shonld  be 
credited  on  the  note  when  the  amount  should 
be  ascertained.  ITeatherston  v.  Wilson,  4  Ark. 
154. 

And  where  a  promissory  note  is  made,  the 
consideration  of  which  Is  to  be  defeated  if  cer- 
tain bills  of  exchange  shall  not  be  paid  In  the 
hands  of  an  assignee  without  notice,  the  nonpay- 
ment of  the  bills  cannot  be  set  up  as  a  defense, 
Thomas  v.  Page,  3  McLean,  869. 

So,  no  reduction  in  the  amount  of  the  recovery 
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on  a  note  given  for  an  insurance  premlnm  can 
be  secured  by  eyidence  of  an  understanding  tbat 
the  amount  thereof  was  fixed  with  liberty  to  the 
insured  to  go  to  a  certain  place,  and  that  it 
should  be  less  if  he  did  not  go,  and  that  he  did 
not  go.     Phillips  y.  Halsey,  1  Root,  194. 

And  parol  proof  of  an  agreement  between  the 
parties  to  a  note  glyen  for  the  hire  of  a  negro, 
that  if  the  negro  was  taken  sick  he  was  to  be 
sent  home  and  his  owner  was  to  lose  the  time 
of  such  sickness,  is  inadmissible  in  an  action  on 
the  note,  as  it  constitutes  an  attempt  to  add  a 
condition  to  the  contract  not  expressed  therein. 
Lane  y.  Price,  5  Mo.  101. 

And  that  a  note  was  giyen  for  the  hire  of  a 
negro,  and  that  it  was  agreed  between  the 
parties  that  as  the  negro  was  sickly  the  hirer 
should  deal  tenderly  with  him,  and  that  the 
value  of  the  time  which  should  be  lost  by  him 
on  account  of  sickness  should  be  deducted  from 
the  promissory  note,  and  that  he  was  sick  for 
a  long  time  during  the  hiring,  constitute  no  de- 
fense in  such  an  action,  and  a  plea  setting  up 
such  facts  is  demurrable.  Caldwell  v.  May,  1 
Stew.  (Ala.)  425. 

Nor  is  parol  evidence  of  an  agreement  between 
the  maker  and  payee  of  a  note  that  the  payee, 
who  was  an  attorney,  should  receive  from  the 
maker,  who  had  engaged  his  professional 
services,  $100  if  he  should  be  discharged  on  the 
preliminary  examination,  but  if  he  should  be 
held  for  bail  and  indicted  the  attorney  should 
receive  $300,  pursuant  to  which  the  note  was 
executed  for  $300,  admissible  In  evidence  In  an 
action  on  the  note,  as  It  would  tend  to  alter  the 
conditions  of  the  contract  embodied  therein. 
Atherton  v.  £)earmond,  33  Iowa,  353. 

So,  an  agreement  between  the  parties  to  a 
joint  and  several  note  that  one  of  the  makers 
was  to  be  discharged  from  any  further  claim 
upon  the  note  upon  the  payment  of  a  less  sum 
than  was  due  by  the  other  nuUcer,  and  the  pay- 
ment of  such  less  sum  in  pursuance  of  the  agree- 
ment, is  in  direct  contradiction  to  the  promise 
contained  in  the  note,  and,  whether  verbal  or 
in  writing,  cannot  be  set  up  in  defense  in  an 
action  thereon  by  the  maker  who  was  to  be  dis- 
charged by  such  payment,  where  the  other 
maker  had  not  appeared  in  the  action.  Shed  v. 
I'ierce.  17  Mass.  629. 

And  where  a  promissory  note  is  given  for  a 
specific  sum,  evidence  that  at  the  time  of  giving 
the  note  it  was  agreed  between  the  parties  that 
an  account  which  the  maker  held  against  the 
payee  should  be  deducted  from  the  note  Is  not 
admissible  in  an  action  on  the  note.  Eaves  v. 
Henderson.  17  Wend.  190. 

And  a  verbal  agreement  between  the  parties 
to  a  note  given  for  the  purchase  price  of  certain 
accounts  that  the  maker  should  have  a  set-off 
against  the  note  to  the  amount  of  notes  and  ac- 
counts sold  to  him  by  the  payee  which  he  failed 
to  collect,  goes  dlrectlv  to  add  to  and  vary  the 
writing,  and  unless  a  sufllcient  foundation  is 
laid  for  its  Introduction,  is  clearly  inadmissible 
In  evidence  in  an  action  on  the  note.  Paysant 
y.  Ware,  1  Ala.  100. 

Nor  is  parol  evidence  of  an  agreement  between 
the  parties  to  a  note  that  if  It  was  too  large  to 
pay  the  account  between  them  a  deduction  was 
to  be  made,  admissible  In  an  action  on  the  note, 
as  it  tends  to  vary  the  written  contract.  God- 
dard  V.  Hill,  33  Me.  582. 

And  notes  and  mortgages  given  to  close  and 
settle  an  account  cannot  be  defended  against  on 
the  ground  that  when  they  were  given  it  was 
agreed  by  parol  that  if  they  were  found  to  be 
for  too  much  they  should  be  credited  down  and 
stand-  only  for  the  true  debt.  Gyar  v.  Walton, 
79  Ga.  4t>0. 

But  see  infra,  VI. 
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So,  that  a  note  was  made  and  delivered  to  the 
payee  in  part  consideration  for  a  stock  of  goods 
bought  of  the  payee,  and  of  certain  notes,  books 
of  account,  etc.,  belonging  to  the  payee  and  an- 
other and  assigned  to  Mm,  and  that'  it  was 
agreed  between  them  that  if  any  mistakes  were 
discovered  in  the  amounts  due-  upon  such  not'^s, 
books  of  account,  etc.,  the  sum  should  be  allowed 
and  indorsed,  one  half  upon  these  notes  and  one 
half  upon  another  note  given  at  the  same  time, 
is  not  provable  by  parol  as  a  defense  to  a  note. 
Gregory  v.  Hart,  7  Wis.  532. 

And  an  answer  in  an  action  on  a  note  given 
for  the  purchase  price  of  plaster  to  l>e  delivered 
that  it  was  agreed  between  the  parties  that 
when  the  note  matured  the  maker  should  only 
pay  for  the  plaster  which  had  been  delivered,  is 
bad  on  demurrer.  Royal  Canadian  Bank  v. 
Minaker.  19  U.  C.  C.  P.  219. 

And  a  contemporaneous  oral  agreement  made 
at  the  time  of  giving  notes  for  the  purchase 
price  of  certain  lands  and  timber  thereon,  by 
which  in  case  the  timber  on  the  lands  should 
fall  short  of  a  certain  amount  the  maker  was 
to  be  allowed  a  certain  rate  per  thousand,  and 
the  fact  that  there  was  a  shortage,  cannot  l>e 
set  up  as  a  defense  in  an  action  on  the  notes. 
Hubbard  v.  Marshall,  50  Wis.  322. 

So,  a  verbal  agreement  between  the  vendor 
and  purchaser  of  lands  for  the  purchase  price 
of  which  a  note  was  given,  that  the  vendor 
would  get  the  land  surveyed  and  If  the  amount 
fell  short  all  difference  should  be  Indorsed  on  the 
mortgage  given  to  secure  the  note,  is  merged  in 
the  deed  given  for  the  lands,  which  must  be  pre- 
sumed to  contain  all  the  terms  finally  agreed 
upon,  and  would  be  inadmissible  In  evidence  as 
tending  to  contradict  and  vary  the  note  and 
verdict.  Martin  v.  Hamlin,  18  Mich.  854,  100 
Am.  Dee.  181. 

And  a  parol  agreement  between  the  parties 
to  a  note  given  In  payment  of  the  purchase  price 
of  lands,  which  was  payable  absolutely  at  stated 
periods,  that  If  any  repairs  were  necessary  to 
the  mills  or  dam  upon  the  property  purchased 
within  three  years  they  were  to  be  made 
by  the  purchaser  and  allowed  out  of  the  last 
payment.  Is  Inadmissible  in  evidence  In  an  ac- 
tion on  the  note,  as  It  would  tend  to  add  to  or 
diminish  the  written  contract.  Beard  v.  White, 
1  Ala.  436. 

Nor  can  the  maker  of  a  note  prove  as  a  de- 
fense In  an  action  thereon  that  at  the  date 
thereof  he  purchased  among  other  things  a  lot 
of  wheat  growing  on  the  payee's  farm  at  a  desig- 
nated price  per  acre  represented  to  be  a 
designated  number  of  acres  for  which  the  said 
note  was  given,  and  that  It  was  orally  agreed 
that  the  wheat  should  t>e  afterwards  measured 
and  the  price  should  vary  as  the  acres  varied 
from  the  designated  quantity,  and  that  the 
measurement  was  afterwards  made  and  the 
amount  found  to  be  much  less.  Carter  v. 
Hamilton,  11  Barb.  147. 

And  a  parol  understanding  between  the 
parties  to  a  note  given  for  the  support  of  a 
bastard  child  that  If  It  should  be  born  dead,  or 
should  die  within  a  short  time  and  should  not 
occasion  much  expense  and  trouble,  the  maker 
should  l>e  required  to  pay  only  a  part  of  the 
amount  named  in  the  note,  together  with  proof 
of  the  death  of  the  child,  cannot  be  set  up  in 
defense  in  an  action  on  the  note.  Potter  v. 
Earnest,  45  Ind.  418.  But  see  Fellows  v. 
Carpenter,  Klrby,  364,  infra,  VII. 

And  that  it  was  agreed  between  the  parties 

that  a  note  made  by  a  bankrupt  was  to  be  paid 

out   of  the   bankrupt's   allowance  so  far   as   it 

went,  and  the  residue  only  to  be  paid  by  him, 

'  cannot  be  given  in  evidence  as  a  defense  In  an 
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action    on    the   note.    Bawson    y.    Walker,    1 
Starkle,  361. 

And  a  parol  agreement  between  the  parties 
to  a  promissory  note  giyen  for  a  stock  of  goods 
which  were  sold  to  the  maker,  that  neither  of 
the  makers  woald  be  required  to  pay  any  part 
of  it  farther  than  snch  sum  as  could  be  real- 
ized out  of  the  goods,  cannot  be  set  up 
as  a  defense  in  an  action  on  the  note,  as  it  would 
absolutely  annul  the  written  contract.  Bowers 
V.'  Linn,  14  Ky.  L.  Rep.  889. 

Bo,  an  oral  understanding  between  the  parties 
contemporaneous  with  the  execution  of  a  note 
giyen  for  goods  which  had  been  sold  by  a  trust- 
ee under  a  chattel  mortgage  of  merchandise 
given  by  a  debtor  for  the  benefit  of  certain  cred- 
itors, one  of  whom  was  the  purchaser,  that  It 
was  anticipated  that  the  goods  remaining  would 
produce  enough  to  pay  the  other  creditors  in- 
terested in  the  trust  in  full ;  and  if  so  the  maker 
01  the  note  would  not  be  called  upon  for  any- 
thing on  it ;  but  if  the  remaining  goods  in  the 
trustee's  hands  did  not  produce  sufficient  to  pay 
those  interested  in  the  trust  in  full  the  maker 
of  the  note  would  be  called  upon  for  enough  In 
cash,  so  that  the  other  creditors  named  In  the 
mortgage  would  receive  the  same  ratable  propor- 
tion of  toelr  debts  or  claims  as  the  purchaser, — 
is  not  admissible  as  a  defense  in  an  action  on 
the  note.     Atkinson  y.  Weidner,  79  Mich.  576. 

And  an  oral  agreement  annexed  as  a  condi- 
tion to  the  payment  of  promissory  notes  that  if 
the  maker  should  be  forced  to  assign  for  the 
benefit  of  his  creditor,  the  payees  should  file 
their  claims  on  the  notes  with  the  assignee  as 
provided  by  law  and  execute  and  file  with  the 
clerk  of  the  court  a  full  release  to  the  maker  of 
all  claims  other  than  such  as  might  be  paid  by 
the  assignee  under  the  provisions  of  the  statute, 
is  inadmissible  as  a  defense  in  an  action  on  the 
note  under  the  rule  that  a  written  contract 
cannot  be  contradicted,  altered,  added  to,  or 
varied  by  oral  evidence,  as  the  oral  agreement 
relates  to  the  very  matters  covered  by  the  writ- 
ings, and  is  inconsistent  with  their  express 
terms ;  and  it  is  not  a  case  where  the  agreement 
was  oral,  and  the  writings  executed  in  perform- 
ance of  part  of  it,  leaving  another  and  sepa- 
rate part  of  it  still  wholly  in  parol,  or  of  a  sep- 
arate collateral  agreement  upon  a  matter  dis- 
tinct from  that  to  which  the  writings  relate, 
and  upon  which  they  are  silent.  Harrison  v. 
Morrison,  39  Minn.  319. 

Bo,  where  parol  evidence  of  an  agreement  be- 
tween the  parties  to  a  note  given  In  settlement 
of  partnership  affairs,  that  it  was  subject  to 
change  with  reference  to  the  amount  of  assets 
collected,  is  relied  upon  as  a  defense 
if  it  were  otherwise  admissible,  the  maker  of 
the  note  would  effectually  preclude  himself 
from  a  resort  thereto  by  an  Indorsement 
made  Just  before  the  statute  of  limitations  ran 
against  it  of  a  payment  on  account  for  the  pur- 
pose of  reviving  the  note.  McSherry  v.  Brooks, 
46  Md.  103. 

And  where,  on  an  adjustment  between  part- 
ners of  partnership  affairs,  a  note  is  given  by 
one  to  the  other,  under  an  agreement  making  It 
subject  to  future  possibilities  from  a  change  of 
the  amount  that  might  be  realized  from  the 
debts  due,  the  amount  to  be  made  larger  in  case 
more  was  realized  and  to  be  charged  with  a 
proportionate  amount  in  case  of  loss,  the  burden 
rests  with  the  maker  of  the  note  as  to  any  bad 
or  doubtful  debts,  which  would  entitle  him  to 
a  credit  thereon.     Ibid, 

So,  a  verbal  agreement  between  the  parties 
to  a  note  providing  for  the  payment  of  lawful 
interest,  to  pay  a  usurious  rate,  does  not  In- 
validate the  note.  Butterfleld  y.  Kidder,  8 
Pick.  512. 
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See  also  Makepeace  v.  Harvard  College,  10 

Pick.  298 ;  Blake  v.  Blake,  110  Mass.  202,  infra, 

IX. 

i.  As  to  capiicity  of  maker. 

An  oral  contemporaneous  understanding  be- 
tween the  parties  to  a  note  absolute  on  its  face, 
that  the  maker  acted  only  as  the  agent  of  an- 
other, cannot  be  set  up  in  defense  against  the 
note,  as  it  would  tend  to  control  the  express 
terms  of  the  written  instrument.  HIatt  v. 
Simpson,  8  Ind.  256. 

And  oral  testimony  is  not  admissible  in  an 
action  on  a  note  signed  by  the  president  and 
treasurer  of  a  corporation  in  their  individuai 
names  to  show  that  at  the  time  the  note  was 
given,  and  afterwards,  it  was  understood  and 
agreed  by  the  parties  that  the  note  was  the  note 
of  the  coiiKiration.  Davis  v.  England,  141 
Mass.  587. 

And  a  note  signed  by  an  individual,  adding 
to  his  name  treasurer  of  a  designated  parish, 
is  his  note,  and  evidence  that  it  was  understood 
and  agreed  between  the  parties  that  it  was  to 
he  the  note  of  the  parish  is  inadmissible  in  an 
action  thereon  l>etween  the  original  parties. 
Sturdivant  v.  Hull,  59  Me.  172,  8  Am.  Rep.  409. 

But  an  oral  agreement  between  the  holder  of 
a  note  made  in  the  name  of  a  company  by  Its 
treasurer  and  Indorsed  with  the  name  of  the 
company  by  its  directors,  made  in  a  talk  with 
the  directors  that  there  should  be  no  personal 
liability  on  the  note,  means  that  there  should 
be  no  statutory  liability  on  the  part  of  the  stock- 
holders, and  is  admissible  in  defense  of  a  plead- 
ing in  equity  against  the  stockholders  to  enforce 
payment  of  a  Judgment,  and  is  not  merged  in 
the  Judgment.  Brown  v.  Eastern  Slate  Co.  134 
Mass.  590. 

So,  where  one  signs  his  name  to  a  promissory 
note  with  the  addition  of  the  word  ''trustee**  he 
cannot  defend  against  personal  liability  there- 
on by  showing  a  "parol  agreement  made  at  the 
time  of  the  execution  of  the  note  that  he  was 
not  to  be  personally  liable  but  that  the  payment 
was  to  be  made  out  of  a  trust  fund  of  which  he 
was  trustee.  Conner  v.  Clark,  12  Cal.  168,  73 
Am.  Dec.  529. 

And  that  a  note  was  given  for  money  loaned 
by  the  payee  to  a  congregation,  and  that  the 
maker  of  the  note  was  a  priest  of  such  congrega- 
tion and  the  lands  upon  which  security  was 
given  were  held  by  him  In  trust  for  the  congre- 
gation, and  that  It  was  understood  and  agreed 
between  the  parties  that  such  congregation  and 
not  the  maker  was  to  repay  the  loan,  cannot  be 
set  up  by  parol  as  a  defense  against  the  note. 
Benoit  V.  Schneider,  47  Ind.  13. 

So,  that  two  or  more  parties  make  a  Joint  and 
several  note,  and  two  others  indorse  it,  with  an 
agreement,  either  verbal  or  written,  that  the 
maker  shall  be  only  Jointly  bound  with  them 
for  its  payment,  would  not  affect  the  several 
character  of  the  note  or  the  liability  of  the 
makers  thereon.  Latham  v.  Houston  Flour 
Mills,  68  Tex.  127.  See  also  First  Nat.  Bank  v. 
Tlsdale,  18  Hun,  151,  Affirmed,  84  N.  Y.  655, 
tupra,  II.  b. 

And  when  the  payee  of  a  note  sells  it  for  val- 
ue and  before  maturity,  and  at  the  request  of  the 
purchaser  writes  his  name  below  that  of  the 
maker,  he  becomes  Joint  maker  and  not  indorser 
by  the  written  contract,  and  where  no  fraud  or 
mistake  is  shown  parol  evidence  cannot  be  in- 
troduced to  show  that  by  the  contract  of  the 
parties  he  was  to  be  an  indorser  only.  Cook  v. 
Brown,  62  Mich.  474. 

And  though  the  absolute  written  contract  be- 
tween the  parties  contained  in  a  note  cannot  be 
varied  by  parol  In  equity  any  more  than  in  law, 
where  an  equity  arises  from  a  relation  of  surety 
and  principal  between  the  maker  and  another. 
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and  the  liQlder  had  notice  thereof  at  the  time  he 
took  the  note,  a  plea  that  the  maker  made  the 
note  jointly  with  snch  other  person  for  hia  ac- 
commodation and  as  surety  for  him,  and  that 
the  note  was  dellycred  and  taken  on  an  agree- 
ment that  the  maker  should  be  liable  as  surety 
only,  and  afterwards  and  without  the  maker's 
consent  it  was  given  to  the  principal  but  for 
which  tiie  surety  might  have  obtained  payment, 
is  good  on  demurrer.  Pooley  v.  Harradine,  7 
El.  &  Bl.  431,  20  L.  J.  Q.  B.  N.  S.  156,  3  Jur. 
N.  S.  4S8,  5  Week.  Rep.  405. 

So,  a  plea  In  an  action  against  one  of  three 
makers  of  a  joint  and  several  promissory  note, 
that  the  note  was  made  by  him  as  a  trustee  of 
a  loan  society  and  delivered  to  secure  the  repay- 
ment of  money  loaned  to  another,  and  that  it 
was  agreed  in  writing  between  the  holder  of  the 
note  and  the  person  who  received  the  money  and 
the  society  that  the  loan  should  be  repaid  by 
the  person  receiving  it  by  weekly  Instalments, 
and  that  If  default  should  be  made  notice  should 
be  given  to  the  maker,  and  that  If  the  money 
was  not  paid  according  to  such  notice,  legal 
proceedings  might  then  be  taken  upon  the  note 
but  not  before,  is  not  sustained  by  the  produc- 
tion of  the  book  of  regulations  of  the  society 
containing  like  provisions,  where  there  was 
nothing  to  connect  the  book  with  the  note  sued 
on  without  the  aid  of  oral  testimony.  Brown 
V.  Langley,  5  Bcott,  N.  R.  249.  4  Mann.  &  G.  466, 
12  L.  J.  C.  P.  N.  8.  62. 

j.  As  to  negotiation. 

An  agreement  between  the  parties  to  a  note 
that  it  was  not  to  be  transferred  or  assigned 
Is  not  good  as  a  defense  in  an  action  on  the 
note.  Dolson  v.  De  Ganahl,  70  Tex.  620 ;  Knox 
▼.  Clifford,  38  Wis.  651,  20  Am.  Rep.  28. 

And  a  condition  that  a  promissory  note  was 
to  be  held  by  the  payee  and  not  made  use  of 
until  the  maker  should  return  from  abroad  or 
should  send  a  power  of  attorney  to  someone  to 
receive  the  note  and  collect  the  amount,  which 
had  not  been  performed,  cannot  be  given  in  evi- 
dence in  an  action  on  the  note  where  it  consists 
of  a  mere  verbal  understanding.  Reed  y.  Reed, 
11  U.  C.  Q.  B.  26. 

And  a  note  made  payable  to  the  order  of  a 
speciflod  person  cannot  be  defended  against  on 
evidence  of  a  contemporaneous  oral  agreement 
that  It  was  not  to  be  assigned  or  transferred  ex- 
cept to  a  particular  person  named,  as  to  allow 
such  proof  would  be  to  violate  the  law  of  evi- 
dence tbat  written  contracts  cannot  be  varied 
by  parol  agreement  made  at  the  same  time. 
Johnson  v.  Washburn,  98  Ala.  258.  See  also 
Frost  V.  Everett,  5  Cow.  497,  supra,  II.  d ;  Dow 
T.  Tuttle.  4  Mass.  414,  3  Am.  Dec.  226,  infra, 

III.  b:  Wood  V.  Sheehan,  68  N.  Y.  365,  infra, 

IV.  b. 

k.  As  to  subjeot'tnatter  of  the  oonsideratUm, 

A  verbal  agreement  between  the  maker  and 
payee  of  a  note  that  the  maker  would  save  the 
payee  harmless  from  any  loss  he  might  sustain 
by  trading  with  the  property  for  whfch  the  note 
was  given,  Is  Inadmissible  in  evidence  In  an  ac- 
tion on  the  note,  as  tending  to  contradict  it. 
Harris  y.  Caston,  2  Ball.  L.  342. 

And  parol  evidence  that  the  payee  in  a  note 
purporting  to  have  been  given  for  the  rental  of 
land  agreed  to  repair  the  fencing  on  the  land, 
and  that  he  failed  to  do  so.  In  consequence 
of  which  the  maker's  property  was  dam- 
aged by  the  breaking  In  of  stock.  Is  not  ad- 
missible in  an  action  on  the  note.  Evans  v« 
Bell,  20  Ala.  509. 

And  where  it  Is  verbally  agreed  that  a  vendor 
should  erect  a  house  and  build  a  well  upon  the 
4S  L.  R.  A. 


premises  conveyed  according  to  certain  plans 
and  specifications  agreed  upon,  and  that  the 
price  of  the  house  and  well  should  be  added  to 
that  of  the  real  estate,  and  notes  evidencing 
payments  agreed  to  be  made  are  given,  a  viola- 
tion of  the  verbal  agreement  to  erect  the  house 
and  build  the  well  cannot  be  set  up  in  defense  In 
an  action  on  the  notes,  as  the  oral  negotiations 
must  be  treated  as  merged  in  the  writing. 
Worthington  v.  Gross,  72  111.  App.  337. 

But  see  infra,  VI. 

Nor  will  an  oral  agreement  by  the  parties  to 
a  note  given  for  an  insurance  premium,  that 
the  policy  should  constitute  a  part  of  the  con- 
tract, and  that  the  rights  of  the  parties  should 
be  determined  by  a  reference  to  it  and  the  char- 
ter, be  permitted  to  change  the  terms  of  the 
note.  American  Ins.  Co.  v.  Gallahan,  76  Ind. 
168. 

And  a  purchaser  of  slaves  for  the  purchase 
price  of  which  he  gives  his  note  cannot  show  by 
parol  In  an  action  thereon  that  by  the  contract 
of  sale  the  vendor  was  to  deliver  one  of  the 
slaves,  and  that  he  failed  to  do  so,  where  the 
bill  of  sale  contains  no  words  of  delivery. 
M'Coy  V.  Moss,  6  Port.  (Ala.)  88. 

So,  parol  evidence  of  an  agreement  contempo- 
raneous with  a  note  given  for  a  subscription  to 
a  railroad  company  and  payable  when  the  track 
of  the  railroad  should  be  laid  for  a  designated 
distance  and  the  cars  should  have  run  thereon, 
to  the  effect  that  such  completion  of  the  road 
was  to  have  been  done  within  two  years,  is  in- 
admissible in  an  action  on  the  subscription  note. 
Cairo  &  V.  R.  Co.  v.  Parker,  84  111.  613. 

And  verbal  promises  of  a  corporation  receiv- 
ing a  note  In  payment  of  a  subscription  for 
stock  payable  one  year  after  its  railroad  shall 
be  completed  to  a  designated  place  If  completed 
by  a  specified  date,  that  It  would  construct  and 
complete  Its  line  from  such  place  to  another 
more  distant  place  within  one  year  after  the 
date  fixed  in  the  note  for  the  completion  to  the 
former  place,  and  proof  that  It  had  failed  to 
perform  such  undertaking  and  entirely  aband- 
oned the  project  of  continuing  the  road  to  the 
latter  place,  cannot  be  availed  of  as  a  defense, 
as  It  would  be  contradicting  the  terms  of  the 
written  instrument  by  parol  evidence.  Blair  y. 
Buttolph,  72  Iowa,  81. 

And  a  parol  contemporaneous  agreement  be- 
tween the  maker  and  payee  of  a  note  that  the 
maker  should  be  entitled  to  all  the  educational 
advantages  of  the  educational  institution  of  the 
payee  for  one  person  until  the  note  became  due 
and  perpetually  thereafter,  and  that  the  note 
should  not  be  payable  until  the  university  is- 
sued to  him  such  perpetual  scholarship,  and 
that  in  case  of  failure  or  refusal  to  give  such 
rights  tbe  note  should  be  null  and  void,  and 
that  such  conditions  were  broken, — Is  Inadmis- 
sible in  evidence  to  establish  a  defense  In  an 
action  on  the  note.  Wayland  University  v. 
Boorman,  56  Wis.  657. 

And  in  Craig  v.  Baptist  Edu.  Soc.  7  B.  Mon. 
73,  it  was  said  that  where  a  note  Is  absolute  and 
unconditional  on  Its  face  It  may  well  be  doubted 
whether  any  promise  or  representation  as  to  the 
Intended  special  application  of  the  fund  could 
be  sustained  by  parol  proof,  as  the  absolute 
promise  Imports  an  undertaking  on  the  part  of 
the  promisor  to  pay  without  stipulation  or  con- 
dition ;  but  the  case  was  decided  upon  the 
ground  that  parol  proof  could  not  be  made  to 
show  the  moving  consideration  when  the  objects 
and  consideration  were  various. 

So,  a  parol  agreement  between  the  maker  and 
payee  of  a  note  given  for  the  purchase  price  of 
a  negro,  that  If  the  negro  did  not  suit  the  pur- 
chaser when  the  note  fell  due  the  vendor  should 
take  him  back  and  give  up  the  note,  cannot  be 
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proved  by  parol  in  an  action  on  the  note. 
Daniel  t.  Ray,  1  HIU,  L.  32.  See  also  Caldwell 
▼.  May,  1  Stew.  (Ala.)  452,  supra,  II.  h. 

And  that  a  -note  waa  given  for  a  stove  sold 
and  delivered  on  the  date  of  the  note,  and  that 
it  was  then  agreed  between  the  parties  that  at 
the  expiration  of  a  year  from  the  date  of 
the  note  the  purchaser  might  elect  to  pay  the 
amount  specified  in  the  note  or  to  return  the 
stove  in  satisfaction  of  the  note,  and  to  pay  him' 
$6  for  the  use  of  It,  and  that  he  elected  to  re- 
turn the  stove,  which  he  did  and  tendered  the 
|6  which  the  vendor  refused  to  receive,  cannot 
t>e  established  by  parol  to  defeat  the  col- 
lection of  the  note.  Bradley  v.  Bentley,  8  Vt. 
24S. 

Nor  l8  parol  evidence  that  upon  the  day  of 
the  date  of  a  note  given  in  part  payment  for  a 
horse  it  was  agreed,  as  an  inducement  to  the 
sale,  that  if  the  purchaser  within  three  months 
should  become  dissatisfied  with  the  horse  he 
might  return  him  to  the  vendor  and  rescind  the 
contract,  and  that  within  such  time  he  offered  to 
ret  am  the  horse  and  demanded  the  note  and 
money,  admissible  in  an  action  upon  the  note, 
as  it  would  go  to  annex  a  condition  to  an  abso- 
lute promise  in  writing.  Allen  v.  Furbush,  4 
Gray,  504,  64  Aul  Dec  87;  Isaacs  v.  Elkins, 
11  Vt.  679. 

8o,  a  verbal  agreement  between  the  parties 
to  a  note  given  for  a  part  of  the  purchase  price 
of  land  that  the  purchaser  should  have  the  op- 
tion of  retaining  the  contract  and  paying  the 
note,  or  of  surrendering  the  contract  and  there- 
by discharging  his  liability,  is  not  admissible 
in  evidence  as  a  defense  in  an  action  on  the  note 
in  connection  with  proof  of  the  exercise  of  the 
option  to  surrender  the  contract.  McEwan  v. 
Ortman,  34  Mich.  325. 

And  where  at  the  time  a  note  was  given  a 
writing  was  executed  between  the  parties  show- 
ing that  the  payee  had  sold  the  maker  a  desig- 
nated amount  of  stock  in  a  bridge  company,  and 
agreeing  that  if  the  company  should  reduce  the 
amount  of  the  old  stock  he  was  to  account  to  the 
maker  for  the  amount  so  reduced,  parol  evidence 
cannot  be  given  to  show  that  the  reduction  was 
to  take  place  upon  a  particular  consideration, 
and  that  none  had  taken  place  upon  that  consid- 
eration.    Ferris  v.  Ludlow,  7  Ind.  517. 

III.  Collateral  and  independent  affr^ements, 

a.  General  rule. 

The  same  rule  applies  to  agreements  contem- 
poraneous with  a  promissory  note,  though  in 
writing,  and  whether  in  writing  or  by 
narol  when  they  are  collateral  and  in- 
dependent contracts,  such  agreements  being 
held  to  be  no  defense  on  the  ground  that  each 
contract  Is  to  be  performed  independently  of  the 
other,  the  nonperformance  of  either  entitling 
the  party  Injured  to  his  remedy  for  the  breach. 

Thus,  a  written  agreement  between  the 
parties  to  a  note  that  if  at  the  time  of  the  ma- 
turity thereof  it  should  not  be  convenient  for  the 
maker  to  pay  it  the  payee  would  wait  his  con- 
venience, In  consideration  of  which  the  maker 
agreed  to  pay  Interest,  and  proof  that  at  ma- 
turity It  was  not  convenient  for  the  maker  to 
pay,  constitutes  no  bar  to  an  action  upon  the 
note,  remedy  for  violation  of  such  agreement,  if 
any,  being  by  suit  for  its  breach.  Atwood  v. 
Lewis,  6  Mo.  392. 

And  a  covenant  to  forbear  to  sue  upon  a  note 
for  a  definite  time  for  a  valuable  consideratloti 
is  valid,  but  cannot  be  pleaded  In  bar  of  an  ac- 
tion on  the  note  before  the  time  for  forbear- 
ance has  elapsed,  the  only  remedy  in  such  case  ' 
being  an  action  upon  the  covenant  for  damages. 
Brown  v.  Shelby,  4  Ind.  App.  477 :  Mills  v. 
43  L.  R,  A. 


Todd,  83  Ind.  25;  Bridge  v.  Tierman,  36  Mo. 
439. 

And  an  agreement  by  the  payee  of  a  note  to 
give  it  up  at  bis  death  to  the  maker,  reserving 
the  right  to  collect  the  Interest  In  the  mean 
time,  though  made  upon  a  valuable  considera- 
tion cannot  be  pleaded  as  a  defense  to  an  action 
upon  the  note.  Carrier  v.  Sears,  4  Allen,  338, 
81  Am.  Dec.  707. 

Nor  can  the  defendant  in  an  action  upon  a 
promissory  note  In  which  the  defense  Is  confined 
to  a  denial  of  the  execution  of  the  note  and  of 
a  consideration  therefor,  interpose  the  defense 
that  the  plaintiff  failed  to  comply  with  an  ac- 
companying agreement  that  payment  shpald  not 
be  compelled  during  the  lifetime  of  the  maker 
under  an  assignment  that  the  court  erred  in  re- 
fusing a  general  request  to  direct  a  verdict  in 
his  favor  unless  he  failed  on  demand  to  secure 
such  payment.     Shattuck  v.  Hart,  98  Mich.  557. 

And  that  the  consideration  of  a  promissory 
note  was  in  part  the  compromise  of  a  lawsuit, 
and  that  the  residue  was  the  execution  and  de- 
livery to  the  maker  by  one  of  the  parties  to 
the  action  of  a  promissory  note,  and  that  In 
violation  of  the  agreement  the  note  was  nego- 
tiated and  delivered  before  payment  of  the  other 
note,  constitute  no  defense  in  an  action  by  a 
holder  for  value.  Stewart  v.  Anderson,  59 
Ind.  375. 

And  an  agreement  that  a  note  given  in  settle- 
ment of  a  slander  suit  and  in  consideration  of 
the  giving  up  of  certain  notes  against  the 
maker  and  an  agreement  to  sign  a  retraction  of 
the  slander,  that  if  the  retraction  waa  not 
signed  the  note  was  to  be  returned  and  to  have 
no  valid  effect  until  such  retraction  was  signed, 
does  not  invalidate  the  note  on  failure  of  the 
payee  to  sign  the  retraction,  and  an  action  may 
be  maintained  upon  it.  Payne  v.  Ladne,  1  Hill, 
116. 

And  that  a  note  was  made  upon  consideration 
of  the  release  of  the  maker  from  liability  upon 
another  note  and  of  certain  designated  trans- 
fers, after  receiving  which  the  payee  refused 
to  release  the  maker  from  his  liability  and  the 
transfers  fell  through,  cannot  be  set  up  In  de- 
fense In  an  action  on  the  note.  Henshaw  v. 
Dutton.  59  Mo.  139. 

So,  an  action  may  be  maintained  on  a  note 
given  In  consideration  of  the  payee's  promise  to 
the  maker  to  pay  the  latter's  debt  to  a  third 
person  without  showing  performance  of  such 
promise.     Ilubon  v.  Park,  116  Mass.  541. 

And  the  remedy  for  the  breach  of  an  agree- 
ment between  the  maker  and  payee  of  a  note, 
that  in  consideration  of  certain  designated  notes 
being  deposited  with  the  payee  as  a  security 
which  had  a  certain  time  to  run,  he  would  not 
sue  upon  the  note  In  question  until  the  other 
notes  should  become  due,  is  by  a  special  action 
for  breach,  and  does  not  constitute  a  defense  in 
an  action  on  the  note.  Durand  v.  Stevenaon,  5 
D.  C.  Q.  B.  336. 

And  proof  that  a  note  was  given  to  raise 
money  to  pay  a  former  note  upon  which  the 
maker  and  payee  were  the  first  and  second  in- 
dorsers  respectively,  and  that  upon  the  request 
of  the  maker  thereof  the  payee  agreed  that  if 
they  would  get  the  maker  on  the  second  note 
to  indorse  the  first  he  would  also  Indorse  it.  and 
that  the  note  was  made  accordingly,  does  not 
establish  a  defense  in  an  action  by  the  indorser 
against  several  makers,  one  of  whom  signed  as 
surety.     Sweet  v.  McAHlster,  4  Allen,  353. 

Nor  can  a  note  payable  one  day  after  date, 
given  for  the  price  of  certain  town  lots,  the 
title  to  which  was  to  be  made  by  the  vendor  to 
the  purchaser  on  payment  of  the  purchase  mon- 
ey, be  defended  against  on  the  ground  that  the 
deed  had  not  been  made  or  offered  before  the 
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salt  waB  commenced.  Daniels  v.  Stone,  6 
Blackf.  450. 

And  a  certificate  of  scholarship  for  which  a 
note  was  given  and  to  which  was  appended 
an  agreement  that  the  note  Is  to  be  returned  if 
$10,000  worth  of  scholarships  were  not  sold  In 
designated  connties  within  a  speclfled  time,  does 
not  constitute  a  defense  to  an  action  on  the  note 
where  there  has  been  no  return  or  offer  to  re- 
turn the  certificate.  Wood  v.  RldgeYllle  Col- 
lege, 114  Ihd.  320. 

So,  it  is  no  defense  to  a  promissory  note  that 
the  payee  had  failed  to  fulfil  an  agreement,  made 
at  the  time  of  the  execution  of  the  note,  to  fur- 
nish an  Itemized  account  of  the  goods  for  which 
the  note  was  given.  In  the  absence  of  any  al- 
legation or  proof  of  the  correctness  of  the  ac- 
count. Crawford  v.  Saunders,  9  Tex.  CIt.  App. 
225. 

And  that  at  the  time  a  note  was  made  the  mak- 
er paid  the  payee  $6,  in  consideration  for  which 
the  payee  was  to  send  him  $6  worth  of  fencing 
material,  which  it  failed  to  do,  does  not  consti- 
tute a  fraud  In  the  transaction  sufficient  to 
avoid  the  note.  Van  Vechten  v.  Smith,  59 
Iowa,  173. 

Kor  Is  a  promise  of  the  payee  In  a  note,  made 
contemporaneous  therewith,  that  If  the  maker 
would  make  It  payable  in  dollars  he  would  re- 
ceive commonwealth's  paper  In  payment  if  it 
continued  to  be  current  in  the  country  at  the 
maturity  of  the  note,  and  his  failure  to  comply 
with  bis  promise,  such  fraud  as  will  entitle 
the  maker  to  relief  In  equity  against  any  part 
of  the  note.  Williams  v.  Beazley,  8  J.  J.  Marsh. 
679. 

And  an  agreement  to  manufacture  certain 
tM>oks  to  be  delivered,  pursuant  to  which  some 
of  the  books  were  delivered  and  during  the 
period  of  such  delivery  certain  promissory  notes 
were  signed  and  delivered  In  consideration 
therefor,  after  which  the  payee  refused  to  carry 
out  the  rest  of  the  agreement,  does  not  consti- 
tute a  sufficient  defense  in  an  action  on  the  note 
in  the  hands  of  an  attorney  for  the  payee  who 
was  not  a  bona  fide  holder  for  value  before  ma- 
turity.    Lovell  V.  Renwel,  1  Pa.  Dlst.  R.  354. 

b.  What  agreements   are   collateral  and  inde^ 

pendent. 

m 

No  rule  for  determining  whetho^  a  promis- 
sory note  and  a  contemporaneous  agreement  are 
collateral  and  Independent  seems  to  have  been 
laid  down  by  the  courts.  But  they  seem  to 
have  acted  upoi^  the  theory  that  the  question  de- 
pends upon  whether  or  not  It  was  the  Intent  of 
the  parties  that  performance  of  the  one  con- 
tract should  be  dependent  upon  performance  of 
the  other.  In  determining  which  the  time  and 
place  of  performance  and  the  subject-matter  of 
the  transaction  are  all  to  be  considered. 

Thus,  where  a  debtor  gives  his  promissory 
note  In  renewal  of  a  past-due  note  which  had 
been  given  partly  in  consideration  of  the  convey- 
ance to  him  of  certain  lots  by  the  payee  named 
In  both  notes,  he  cannot  defeat  an  action  against 
him  on  the  renewal  note  In  the  hands  of  an  as- 
signee thereof  before  due  by  showing  that  at 
the  time  when  said  renewal  note  was  executed 
the  payee  promised  to  cause  Improvements  to  be 
made  which  would  enhance  the  value  of  the  lots, 
the  time  fixed  for  the  performance  of  such 
promise  being  subsequent  to  the  date  when  the 
note  was  assigned.  Nebraska  Nat.  Bank  v.  Pen- 
nock  (Neb.)  75  N.  W.  554. 

And  a  stipulation  by  the  payee  of  a  note  that 
he  would  deliver  up  to  the  maker  a  certain 
other  note  In  consideration  for  which  the  former 
note  was  given.  Is  an  Independent  stipulation,  ex- 
ecutory In  Its  character,  the  two  promises  being 
made  to  be  performed  at  different  times,  and  a 


recovery  may  be  had  thereon  without  proof  of 
the  surrender  of  the  other  note.  Traver  v. 
Stevens,  11  Cush,  167. 

And  a  stipulation  to  procure  and  deliver  up 
an  execution  on  receiving  a  note  is  Independent, 
and  executory  in  its  character ;  and  while  a 
failure  to  perform  it  gives  a  right  of  action 
against  the  party  so  stipulating,  It  Is  no  defense 
to  an  action  on  the  note.  Waterhouse  v.  Ken- 
dall, 11  Cush.  128. 

So,  an  agreement  by  the  maker  with  the  payee 
of  a  note,  made  at  the  time  of  its  execution, 
that  payment  should  not  be  demanded  for  five 
years,  and  that  the  payee  should  not  sell  or 
part  with  the  note,  and  that  he  would  wait  on 
the  maker  for  the  money  due  until  he  turned 
his  property  to  the  best  advantage,  is  not  to 
be  considered  as  a  part  of  the  contract  with  the 
note,  and  will  not  therefore  bar  an  action  on  the 
note,  but  must  be  considered  as  a  collateral 
promise,  for  the  breach  of  which,  if  there  be  a 
legal  consideration,  an  action  will  lie.  Dow  v. 
Tut  tie,  4  Mass.  141,  3  Am.  Dec.  226. 

And  an  agreement  by  the  payee  of  a  note, 
made  at  the  time  of  taking  it,  that  he  would 
transfer  the  note  to  a  third  person  If  on  settle- 
ment he  was  found  to  be  indebted  to  him,  Is 
collateral  to  the  note,  and  cannot  be  set  up  In 
defense  in  an  action  upon  it.  Porter  v.  Pierce, 
22  N.  H.  275,  55  Am.  Dec.  151. 

And  a  note  given  In  the  settlement  of  an  ac- 
tion on  a  note,  and  an  agreement  contempora- 
neous therewith,  that  in  consideration  of  the 
giving  of  such  note  the  payee  would  show  the 
maker  property  belonging  to  a  person  Indebted 
to  him  sufficient  to  secure  his  claim,  though  mu- 
tual promises,  are  Independent,  each  party  hav- 
ing a  right  of  action  against  the  other  for  non- 
performance, and  the  nonperformance  of  the 
agreement  being  no  defense  in  an  action  on  the 
note.     Plumb  v.  Niles,  34  Vt.  231. 

And  where  a  suit  on  notes  Is  discharged,  and 
a  new  note  Is  signed  and  delivered  in  settle- 
ment upon  the  condition  that  the  original  note 
be  procured  and  sent  to  the  maker  In  two  weeks, 
the  condition  is  a  condition  subsequent,  the  non- 
performance of  which  cannot  be  set  up  as  a 
defense  to  an  action  on  the  last  note.  Goddard 
V.  Cutts,  11  Me.  440. 

Nor  can  a  note  given  for  a  scholarship  In  a 
college  be  defended  against  on  the  ground  of  the 
violation  of  a  scholarship  bond  received  by  the 
maker  at  the  time  of  giving  the  note,  reciting 
the  note  and  that  If  he  should  pay  the  note 
with  Interest  he  should  be  entitled  to  the  benefit 
of  tuition  in  said  college  annually  to  the  amount 
of  the  interest  thereon,  on  the  ground  that  the 
company  had  rented  out  its  college  building  to 
Ignorant  and  incompetent  teachers  who  received 
their  compensation  from  the  tuition  paid,  and 
that  the  school  was  very  bad,  as  he  was  called 
upon  to  pay  his  note  according  to  the  terms  of 
the  bond  before  being  entitled  to  the  tuition. 
Oskaloosa  College  v.  Hull,  25  Iowa,  155.  And 
see  Wood  v.  BldgevUle  College,  114  Ind.  320, 
«ttpra.  III.  a. 

And  a  note  given  for  the  purchase  price  of 
the  business  of  a  dentist,  and  a  bond  given  by 
the  vendor  conditioned  that  he  would  not  prac- 
tise as  a  dentist  within  a  certain  distance  of  the 
business  sold,  are  Independent  contracts  so  far 
as  performance  Is  concerned,  and  a  violation  of 
the  condition  of  the  bond  Is  no  defense  In  an 
action  on  the  note.  Clough  v.  Baker,  48  N.  H. 
254. 

And  a  promissory  note  given  for  the  purchase 
price  of  the  furniture,  fixtures,  contents,  and 
goodwill  of  a  saloon,  and  an  agreement  upon  the 
part  of  the  vendor  not  to  engage  in  the  saloon 
business  In  the  vicinity  of  the  business  sold, 
are   each   Independent   mutual   agreements,   on 
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wblch  the  party  has  his  remedy  at  law*  and  a 
ylolation  of  hU  agreement  not  to  go  Into  busl- 
/  ness  In  that  locality,  by  the  vendor,  cannot  be 
set  up  In  defense  in  an  action  on  the  note, 
where  the  vendee  remains  in  possession  and  does 
not  rescind  the  sale.  Monahan  v.  Lovece,  70 
111.  App.  69. 

So,  notes  given  in  consideration  of  the  trans- 
fer of  certain  railroad  bonds  and  an  agreement 
between  the  parties  that  the  payee,  the  railroad 
company,  would  cause  the  bonds  to  be  indorsed 
by  another  railroad  company,  are  independent 
contracts,  and  therefore  an  action  can  be  main- 
tained on  the  notes,  though  the  agreement  re- 
specting the  indorsement  of  the  bonds  has  not 
been  performed.  Stanton  v.  Maynard,  7  Allen, 
335. 

And  where  a  note  is  given  under  an  agree- 
ment between  a  railroad  company  and  a  car- 
equipment  company  for  the  purchase  of  rolling 
stock,  which  requires  the  railroad  company  to 
give  the  car-equipment  company  a  three-months 
note  for  a  portion  of  the  purchase  price,  payable 
on  the  delivery  of  the  rolling  stock,  concurrently 
with  the  railroad  company's  taking  possession 
of  the  stock,  the  right  of  the  equipment  company 
or  its  transferees  to  enforce  the  note  is  In  no 
wise  dependent  upon  any  of  the  subsequent  pro- 
visions of  the  contract  respecting  future  pay- 
ments and  future  relations  existing  between  the 
two  companies.  Post  v.  Green,  10  App.  Dlv. 
816. 

And  a  plea  in  an  action  on  a  note  that  the 
note  was  made  by  the  defendant  in  considera- 
tion of  the  giving  of  an  indemnifying  bond  by 
the  payee  and  others  to  defendant  and  others, 
who,  as  guarantors,  were  liable  for  the  payment 
of  specified  bonds  Issued  by  a  corporation,  and 
that  by  the  conditions  of  the  Indemnifying 
bonds  the  obligors  were  to  pay  such  bonds  if  the 
corporation  failed  to  do  so,  and  were  to  indemni- 
fy the  guarantors  against  the  payment  thereof, 
and  that  the  obligors  failed  and  refused  to  pay 
the  same,  shows  that  the  payment  of  the  note 
was  not  made  dependent  upon  the  performance 
of  the  conditions  in  the  indemnity  bond,  and 
that  a  failure  to  fulfil  such  condition  would 
not  release  the  maker,  and  sets  up  no  legal  de- 
fense to  the  note  sued  on,  as  the  execution  and 
delivery  of  the  bond  to  the  guarantors,  and  the 
risk  and  burden  assumed  by  the  obligors,  con- 
stitute the  consideration  for  the  note  which 
Is  still  retained  by  the  guarantors.  Kamp  v. 
Branch  Crooks  Saw  Co.  47  111.  App.  548. 

So,  where  notes  are  given  pursuant  to  a  stipu- 
lation for  the  settlement  of  two  suits  upon  an 
agreement  that  upon  the  payment  of  $3,000  the 
suits  should  be  discontinued,  and  that  each  of 
the  plaintlfTs  should  execute  to  the  defendants 
a  release  under  seal  from  all  demands  because 
of  the  subject-matter  thereof,  the  release,  how- 
ever, nat  to  become  operative  until  the  notes 
are  paid,  the  notes  to  be  paid  absolutely  and  at 
a  time  specified,  and  not  depending  upon  any 
condition,  the  case  Is  one  of  mutual  but  Inde- 
pendent promises,  and  the  discontinuance  of  the 
suits  is  not  a  condition  precedent  to  the  pay- 
ment of  the  notes.  Bruce  v.  Carter,  72  N.  Y. 
616. 

And  a  promissory  note  for  $100,  and  an  agree- 
ment between  the  parties  to  the  efTect  that  the 
payee  would  sell  and  deliver  to  the  maker  a  cer- 
tain vessel  and  execute  and  deliver  to  him  a  bill 
of  sale,  and  that  the  maker  would  pay  $200  In 
cash  therefor,  and  $100  at  a  later  date,  for 
which  $100  the  note  was  given,  are  mutual 
promises,  the  one  being  in  consideration  of  the 
other,  and  the  payee  may  recover  on  the  note 
without  showing  performance  of  the  promise 
on  his  part,  though  he  had  failed  to  give  the 
bill  of  sale,  so  that  the  maker  could  not  obtain 
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a  license  of  lawfully  use  such  vessel.     Close  v. 
Miller,  10  Johns.  00. 

Nor  can  a  note  absolute  upon  Its  face  be  de- 
fended against  upon  the  ground  that  it  was 
given  upon  the  agreement  of  the  payee  to  de- 
liver lumber,  and  that  a  part  of  the  lumber  was 
delivered,  but  he  failed  to  deliver  the  residue; 
and  an  action  may  be  maintained  thereon  with- 
out averring  or  proving  performance.  Pratt  v. 
Gullck,  13  Barb.  297. 

And  an  action  upon  a  promissory  note  can- 
not be  defeated  upon  the  ground  that  it  was 
given  for  two  shares  of  stock  in  a  company, 
and  that  at  the  same  time  the  maker  paid  the 
payee  $6,  taking  Its  due  bill  for  that  amount  of 
fencing  material,  and  that  giving  the  note  and 
taking  the  due  bill  constituted  all  together  one 
transaction  so  that  upon  the  failure  of  the 
payee  to  send  the  fencing  material  he  had  a 
right  to  rescind  his  agreement  to  take  stock, 
and  did  so  rescind  it, — especially  where  he  did 
not  surrender  or  ofTer  to  surrender  the  due  bill. 
Van  Vechten  v.  Smith,  59  Iowa,  173. 
'  And  a  note  and  agreement  given  at  the  same 
time  by  the  payee  to  the  maker  to  the  effect 
that  the  payee  had  sold  a  horse  and  carriage 
to  the  maker  and  providing  that  the  maker  was 
under  obligation  to  depend  upon  the  payee  for 
horse  and  carriage,  etc.,  whenever  he  could  be 
accommodated  as  well  as  elsewhere  on  reason- 
able terms  at  the  price  the  maker  made  for  his 
best  customers,  and  that  he  was  not  to  be  called 
on  for  the  note  so  long  as  he  kept  the  horse 
and  carriage  In  good  order  for  the  accommoda- 
tion of  the  payee,  are  distinct  and  independent 
contracts,  and  the  payee  can  declare  on  the 
note  as  an  unconditional  promise  or  give  it  In 
evidence  on  the  money  counts,  and  the  maker 
cannot  set  oft  the  damages  for  breach  of  the 
agreement  In  an  action  on  the  note.  Pitkin  ▼. 
Frlnk,  8  Met.  12. 

So,  the  action  of  the  court  In  a  suit  on  a 
promissory  note  given  for  part  of  the  arrears 
of  alimony  had  in  a  separate  maintenance  salt. 
In  which  It  was  alleged  as  a  defense  that  among 
the  terms  of  the  settlement  was  one  that  the 
payee  should  file  a  bill  for  divorce  from  her 
husband  which  he  would  not  defend,  and  that 
upon  that  bill  a  decree  should  be  entered 
against  him  with  a  gross  sum  .for  alimony.  In 
both  the  divorce  and  separate  maintenance  cases 
secured  by  notes,  one  of  which  was  the  note  in 
suit,  in  holding  all  propositions  of  law  presented 
and  deciding  the  case  against  the  maker  of  the 
note  upon  evidence  giving  color  to  the  theory 
that  the  settlement  of  the  arrears  of  alimony 
was  Independent  of  the  subsequent  divorce,  that 
being  an  inequitable  defense,  will  not  be  dis- 
turbed on  appeal  where  the  Judge  trying  the 
case  without  a  Jury  had  the  advantage  of  seeing 
the  witness.     Paul  v.  Paul.  71  111.  App.  671. 

And  an  action  may  be  maintained  upon  a  note 
given  for  the  purchase  price  of  land,  although 
the  bond  conditioned  to  convey  the  land  upon 
the  payment  of  the  money  at  designated  times 
contained  a  provision  that  it  should  be  void 
upon  the  nonpayment  of  the  money  as  therein 
provided.  Shepherd  v.  Merrill,  20  N.  H.  450. 
But  see  infra,  IV.  and  VI. 

And  that  It  was  agreed  between  the  maker 
and  holder  of  a  note  that  the  holder  should  re- 
ceive In  payment  or  part  payment  thereof  cer- 
tain real  estate  belonging  to  the  daughter  of 
the  maker,  is  no  defense  in  an  action  on  the 
note,  especially  where  it  appeared  that  the  hold- 
er never  agreed  to  receive  it  in  full  satisfac- 
tion of  the  note,  and  the  parties  differed  as  to 
the  sum  at  which  it  should  be  received.  Woodin 
v.  Foster,  16  Barb.  146. 

So,  where  a  person  seised  of  an  equity  of  re- 
demption in  land  gives  a  bond  to  a  stranger 
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conditioned  to  conTey  to  him  ft  pftrt  of  the  land 
In  fee  with  general  warranty  on  the  payment  of 
certain  notes  given  by  him  for  the  purchase 
money,  and  afterwards  dies  InsolTent,  the  orig- 
inal mortgage  remaining  unpaid,  the  regular 
representatives  of  the  obligor  can  recover  the 
amount  of  the  notes,  the  remedies  of  the  two 
contracts  being  independent.  Bead  v.  Cum- 
mings,  2  Me.  82. 

And  that  the  proprietors  of  a  township  pub- 
licly proclaimed  on  the  day  of  the  sale  of  lots 
that  they  would  build  a  storehouse  in  the  town 
within  a  designated  time  and  construct  a  bridge 
therein,  but  that  they  failed  to  do  so,  is  no  de- 
fense in  an  action  on  a  note  given  for  the  pur- 
chase price  of  a  lot  sold  at  such  sale.  Miller 
V.  Howell,  2  111.  499,  32  Am.  Dec.  36. 

And  where  a  deed  of  lands  for  the  purchase 
price  of  which  promissory  notes  had  been  given 
with  a  payment  In  cash,  contains  an  express 
condition  that  upon  the  breach  of  any  of  the 
covenants  therein  the  damages  might  be  payable 
by  cash  to  the  amount  received  in  money  and  the 
residue  by  delivering  up  such  notes  as  should 
remain  unpaid,  the  defendant  in  an  action  upon 
one  of  the  notes,  the  others  having  been  paid, 
will  not  be  permitted  to  show  a  breach  of  the 
covenant  of  seisin  as  to  a  parcel  of  the  land  to 
the  value  of  the  note  declared  upon,  as  the 
agreements  of  the  parties  are  independent  of 
each  other,  and  an  action  will  He  for  breach  of 
either.  Lloyd  v.  Jewell,  1  Me.  352,  10  Am.  Dec. 
73. 

And  where  a  holder  of  real  estate  had  exe- 
cuted a  bond  for  title  on  a  part  thereof  to  an- 
other, and  afterwards,  desiring  to  borrow  money 
on  the  security  of  a  mortgage  upon  all  the  land, 
procured  the  consent  of  the  purchaser  to  in- 
clude the  lands  contracted  to  him  in  considera- 
tion that  the  vendor  would  at  the  maturity  of 
the  note  given  by  him  for  the  loan  pay  off  and 
discharge  the  same  and  procure  the  release  of 
the  lien  of  the  mortgage  on  the  purchaser's  land 
and  turn  over  a  part  of  the  money  raised  to  the 
vendee,  which  was  done,  the  vendee  giving  his 
note  for  the  moneys  turned  over  to  him,  after 
which  the  vendor  without  the  knowledge  and 
consent  of  the  vendee  procured  an  extension  of 
time  on  his  note  and  continued  the  mortgage, 
such  acts  canoot  be  treated  as  absolving  the  ven- 
dee from  his  obligation  to  pay  his  note  where  It 
fell  due  some  two  weeks  before  the  note  given  by 
the  purchaser  for  his  loan  became  due.  Thomp- 
son V.  Gage,  84  Tex.  654. 

So,  notes  given  for  the  purchase  price  of  lands 
payable  at  a  future  day,  and  an  article  of  agree- 
ment between  the  parties  by  which  the  payee 
covenanted  that  if  the  notes  should  be  paid  at 
maturity  by  the  maker  he  would  convey  the 
land,  and  It  was  agreed  that  on  failure  of  pay- 
ment of  such  note  the  agreement  was  to  be  void, 
and  the  maker  should  be  liable  to  pay  all  the 
damages  that  should  have  been  thereby  caused 
to  the  payee  and  to  forfeit  all  he  had  previously 
paid,  are  Independent  covenants,  and  a  suit  on 
the  note  may  be  maintained  without  showing 
a  conveyance,  or  offer  to  convey.  The  payee 
has  his  election  either  to  compel  payment  of  the 
notes  and  be  answerable  on  the  covenant  to  give 
a  deed,  or  forfeit  his  right  to  the  notes,  and  hold 
the  maker  answerable  under  his  covenant  to  pay 
all  damages ;  and  If  he  takes  the  former  cour8'(£, 
and  succeeds  In  enforcing  payment,  the  maker 
may  resort  to  his  remedy  under  the  agreement. 
Manning  v.  Brown,  10  Me.  49.  See  also  Kelso 
V.  Frye,  4  Bibb,  493,  infra,  VI.  d ;  Lyons  v. 
Stills,  97  Tenn.  514.  infra,  V. 

And  that  a  note  was  given  for  a  part  of  the 
price  of  a  grain  warehouse,  and  that  at  the  time 
of  the  sale  the  payee  had  an  agency  for  another 
party  to  bay  grain  on  commission  at  such  ware- 
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house,  and  that  it  was  agreed  that  he  should 
transfer  such  agency  to  the  maker  of  the  note, 
which  he  failed  to  do,  and  that  such  agency 
would  have  enabled  the  maker  of  the  note  to 
make  the  amount  thereof  during  the  grain  sea- 
son, constitute  no  defense  in  an  action  on  the 
note,  as,  the  agency  being  for  no  determinate 
period  and  dependent  upon  the  will  of  another, 
it  furnishes  no  method  by  which  Its  value  can 
be  estimated.     Burr  v.  Wilson,  26  Ind.  389. 

See  also  infra,  IV.  Mutual  and  dependent 
agreements,  which  subject  Is  the  converse  of 
this.  And  see  Kelso  v.  Frye,  4  Bibb.  493,  in- 
fra, VI.  d,  and  Lyons  v.  Stills,  97  Tenn.  514, 
infra,  V. 

IV.  Mut%^  and  dependent  agreementa. 

a.  General  doctrine. 

On  the  other  hand,  when  the  promissory  note 
and  the  contemporaneous  agreement  are  mutual 
and  dependent,  and  relate  to  the  same  subject- 
matter,  they  are  to  be  read  and  construed  to- 
gether as  one  contract  so  that  the  nonperform- 
ance of  one  of  the  contracts  will  operate  as  a 
complete  defense  In  an  action  for  a  breach  of 
the  other. 

This  Is  the  doctrine  of  the  principal  case,  and 
practically  the  same  rule  Is  laid  down  In  Munro 
V.  King.  3  Colo.  238 ;  Rogers  v.  Smith,  47  N.  Y. 
324  ;  Carrlngton  v.  Waff,  112  N.  C.  115 ;  Thomas 
V.  Page,  3  McLean,  167. 

And  the  same  rule  applies  whether  the  action 
Is  between  the  parties  to  It  or  their  representa- 
tives.    Rogers  v.  Smith,  47  N.  Y.  324. 

A  note,  though  absolute  on  its  face,  may  be 
made  payable  on  condition  by  a  separate  agree- 
ment as  between  the  original  parties,  and  In  the 
hands  of  an  asslcmee  with  knowledge  of  the  con- 
dition It  takes  effect  the  same  as  between  the 
original  parties.  Thomas  v.  Page,  3  McLean, 
167. 

And  a  Judgment  entered  upon  a  note  by  war- 
rant of  attorney,  which  Is  subject  to  some  de- 
fense growing  out  of  the  note  or  transaction 
or  out  of  some  agreement  between  the  parties 
In  relation  to  it,  affecting  It  with  equities,  may 
be  set  aside  on  motion  and  leave  given  to  an- 
swer, so  as  to  adjust  all  matters  In  the  same 
suit.     Jones  v.  Keyes,  16  Wis.  563. 

To  escape  the  prohibition  of  the  statute  of 
frauds,  however,  against  modifying  written  In- 
struments by  parol,  the  contemporaneous  agree- 
ment should  be  In  writing. 

Thus,  it  has  been  held  that  a  contemporaneous 
agreement  modifying  a  note  which  Is  relied 
upon  by  the  maker  as  a  defense  must  be  alleged 
to  have  been  In  writing.  Peddle  v.  Donnelly,  1 
Colo.  421. 

And  where  the  maker  of  a  promissory  note 
relies  upon  a  contract  with  the  payee  that  the 
payment  shall  not  be  required  except  on  certain 
conditions  In  bar  of  an  action  brought  against 
him.  and  pleads  it  as  such.  It  must  be  alleged 
to  have  been  In  writing.  Osborne  v.  Taylor,  58 
Conn.  439. 

And  see  also  Gardner  v.  Matthews,  11  Mo. 
App.  269.  infra,  IV.  b. 

A  book  of  a  loan  society  which  loaned  money 
on  the  Joint  and  several  promissory  note  of  the 
borrower  and  another.  In  which  the  society's 
rules  were  printed  to  the  effect  that  after  de- 
fault by  the  principal  notice  would  be  given 
to  the  surety,  and  that  If  the  money  was  not 
then  paid  proceedings  would  be  taken,  which 
l>ook  was  delivered  to  the  borrower  but  not 
signed,  does  not  constitute  an  agreement  In  writ- 
ing contemporaneous  with  the  note  so  as  to  be 
admissible  to  vary  the  contract  expressed  in  the 
note.  Brown  v.  Langley,  4  Mann.  &  G.  466,  5 
Scott,  N.  R.  249,  12  L.  J.  C.  P.  N.  S.  62. 
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b.  What  agreemenU  are  mutual  and  dependent. 

The  question  whether  or  not  a  note  and  con- 
temporaneous agreement  are  mutual  and  de- 
pendent seems  to  depend  upon  whether  they  re- 
late to  the  same  subject-matter,  and  whether  it 
was  the  intent  that  performance  should  be  mu- 
tual, dependent,  and  simultaneous. 

Thus,  a  note  and  an  agreement  entered  into  in 
consideration  therefor  are  to  be  construed  to- 
gether, and  the  nonperformance  of  the  agree- 
ment by  the  payee  will  prevent  a  recovery  upon 
the  note.  Fink  v.  Chambers,  95  Mich.  508; 
Montgomery  v.  Hunt,  03  Ga.  438. 

And  the  maker  of  a  note  in  an  action  thereon 
by  a  purchaser  before  maturity  for  value  may 
plead  the  failure  of  consideration  and  knowl- 
edge or  notice  on  the  part  of  the  plaintiff  of 
such  failure.     Montgomery  v.  Hunt,  93  Ga.  438. 

So,  where  the  consideration  for  a  note  is  the 
promise  to  convey  certain  lands,  the  contract 
is  wholly  executory,  and  the  payment  of  the  pur- 
chase money  and  the  tender  of  the  deed  should 
occur  simultaneously,  rendering  the  acts  to  be 
performed  mutual  and  concurrent,  so  that  upon 
.  an  allegation  of  a  failure  of  the  consideration 
of  the  note  it  is  the  duty  of  the  payee  to  meet 
the  issue  and  prove  a  performance  upon  her  part 
of  all  the  terms  of  the  agreement.  Say  re  v. 
Mohney,  30  Or.  238. 

And  a  note  given  on  the  same  day  as  a  writ- 
ten contract  for  the  sale  and  purchase  of  certain 
lands,  which  was  made  due  on  the  day  the 
contract  was  to  be  consummated  by  the  deliv- 
ery of  the  deed  and  payment  of  the  residue  of 
the  purchase  money,  cannot  be  recovered  upon 
without  showing  a  performance  of  the  contract 
consisting  of  the  execution  and  delivery  of  the 
deed,  or  a  tender  of  performance  such  as  the 
law  requires.     Hoag  v.  Parr,  13  Hun,  95. 

Where  a  contract  is  made  to  convey  lands 
and  a  note  taken  for  a  part  of  the  purchase 
price  made  payable  on  the  day  the  deed  is  to 
be  given  and  the  balance  of  the  purchase  price 
paid,  if  the  purchaser  wishes  a  conveyance  it  Is 
his  duty  to  go  to  the  vendor  and  tender  pay- 
ment on  his  note  and  the  residue  of  the  purchase 
price,  and  demand  a  deed ;  and,  on  the  other 
hand,  if  the  vendor  desires  the  money  he  is 
bound  to  go  to  the  purchaser  and  tender  him 
such  a  conveyance  as  is  called  for  in  the  con- 
tract, and  as  would  give  him  a  clear  title,  and 
demand  the  money.     Ihid, 

And  no  action  can  be  maintained  upon  a  note 
given  in  consideration  of  an  agreement  by  the 
payee  to  convey  to  the  maker  a  lot  of  land  on 
payment  of  the  note,  where  he  had  not  conveyed 
or  offered  to  convey  before  the  commencement 
of  the  suit.     Mix  v.  Ellsworth,  5  Ind.  517. 

And  the  action  of  the  court  In  a  suit  on  a 
promissory  note  in  which  it  was  established 
that  the  note  was  given  for  the  purchase  price 
of  real  estate  sold  by  title  bond,  and  that  the 
deed  which  was  to  have  been  executed  on  pay- 
ment of  the  note  had  not  been  tendered,  in 
holding  the  case  under  advisement  until  the 
deed  could  be  made  and  tendered,  and  then  giv- 
ing Judgment  for  the  plaintiff,  is  erroneous,  as 
it  would  be  equivalent  to  permitting  a'  party  to 
sue  on  a  note  before  it  was  due,  and  then  sus- 
pending Judgment  until  it  became  due.  Cook 
V.  Bean,  17  Ind.  504. 

And  where  the  husband  of  a  vendor  of  land 
for  a  part  of  the  consideration  of  which  a  note 
was  given  made  payable  on  the  same  day  the 
deed  was  to  t>e  delivered  and  the  balance  of  the 
purchase  price  paid,  goes  to  the  purchaser's 
house  and  states  that  he  has  his  deed  ready  to 
deliver,  but  finds  the  wife  of  the  purchaser  there, 
the  husband  being  away,  and  the  wife  tells  him 
where  he  is,  but  he  makes  no  further  effort  to 
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And  him,  it  is  not  a  sufficient  tender  of  perform- 
ance to  relieve  him  from  liability  on  the  note, 
though  the  wife  tells  him  that  he  had  better 
not  try  to  see  her  husband  as  he  is  much  excited 
over  an  important  suit  he  has  in  court.  Hoag 
V.  Parr,  13  Hun,  95. 

Nor  can  one  who  gives  a  bond  for  the  convey- 
ance of  designated  lands  to  the  obligee  upon  the 
latter* s  payment  of  certain  nqtes  given  for  the 
purchase  at  maturity,  and  afterwards  conveys 
away  the  land,  enforce  payment  of  the  notes 
upon  failure  of  the  obligee  to  pay  them  accord- 
ing to  their  tenure.  Little  v.  Thurston,  58  Me. 
86. 

And  where  an  agreement  is  made  between  a 
vendor  and  a  purchaser  of  lands  that  the  ven- 
dor will  deed  the  land  upon  the  payment  of  the 
note  given  by  the  vendee  for  the  purchase  price 
accruing  after  its  tender,  and  the  note  is  not 
paid  and  the  vendor  brings  ejectment  against 
the  purchaser  and  recovers  possession  of  the 
land,  he  thereby  rescinds  the  contract  and  can- 
not subsequently  enforce  payment  of  the  note. 
Arbuckle  v.  Hawks,  20  Vt.  538. 

So,  where  lands  are  sold  and  notes  are  given 
for  the  payment  of  the  purchase  money,  and  the 
vendor  executes  a  deed  with  covenants  waiving 
and  relinquishing  all  right  to  recover  the  pur- 
chase price  or  any  part  thereof  from  any  other 
lands  or  property  of  the  vendee,  the  covenants 
in  the  deed  are  to  be  deemed  a  part  of  the  orig- 
inal agreement,  and  the  vendor  is  confined  in 
his  remedy  on  the  notes,  as  to  the  extent  of  his 
recovery,  to  the  property  named  in  the  deed. 
Richardson  v.  Thomas,  28  Ark.  387. 

And  a  bond  for  the  conveyance  of  a  parcel 
of  land  and  a  promissory  note  not  negotiable, 
payable  on  demand  for  the  amount  of  the  agreed 
consideration,  for  which  a  receipt  was  giTen. 
stating  that  if  the  bargain  should  be  rescinded 
the  note  should  be  given  up  upon  the  surrender 
of  the  bond,  all  bearing  the  same  date,  con- 
stitute one  contract,  and  an  action  will  not  lie 
on  the  note  without  a  previous  tender  of  a  deed 
of  the  land.     Hunt  v.  Llvermore,  5  Pick.  395. 

Nor  will  an  action  on  promissory  notes  pay- 
able at  different  times,  given  for  the  pnrchaae 
money  of  land  sold  to  the  maker  by  commis- 
sioners under  an  order  of  the  probate  court  on 
condition  that  in  payment  in  full  of  the  pur- 
chase money  the  purchaser  Is  to  be  entitled  to  a 
conveyance,  lie  if  there  has  been  no  offer  to  exe- 
cute the  conveyance  on  payment  at  the  same 
time  of  the  purchase  money.  May  v.  Cole,  8 
Biackf.  479. 

Where  by  one  and  the  same  Instrument  a 
sum  of  money  is  agreed  to  be  p^id  by  one  party 
and  the  conveyance  of  an  estate  to  be  at  the 
same  time  executed  by  the  other,  the  payment 
of  the  money  and  the  execution  of  the  convey- 
ance may  be  considered  concurring  acts,  and  In 
that  case  no  action  can  be  maintained  by  the 
vendor  on  a  note  given  for  such  sum  of  money 
until  he  executes  or  offers  to  execute  the  con- 
veyance: but  where  the  vendee,  by  a  distinct 
instrument,  agrees  to  pay  part  of  the  purchase 
money  at  a  designated  time,  it  will  be  deemed 
that  he  is  to  pay  the  money  at  that  time  at  all 
events.     Splller  v.  West  lake,  2  Bam.  &  Ad.  155. 

And  the  payee  of  notes  cannot  recover  there- 
on on  an  allegation  setting  forth  the  execution  of 
a  contract  for  a  deed  and  the  making  of  the 
notes,  and  averring  that  the  execution  of  the 
contract  and  the  making  of  the  notes  were  parts 
of  the  same  transactions,  and  that  the  contract 
was  the  only  consideration  for  the  notes,  where 
it  does  not  appear  whether  or  not  he  had  ten- 
dered a  deed,  and  he  fails  to  set  forth  that  part 
of  the  contract  referring  to  the  tender  of  the 
deed  as  a  condition  of  his  right  to  recover. 
Naftzger  v.  Gregg  (Cal.)  31  Pac  612. 
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And  that  notes  were  given  for  the  purchase 
price  of  land,  and  that  a  written  contract  was 
then  made  reciting  the  purchase  and  a  payment 
of  one  fifth  of  the  purchase  price  and  the  giv- 
ing of  the  notes  for  the  residue,  providing  that 
should  the  maker  pay  the  notes  as  they  became 
respectively  due  the  payees  would  convey  the 
land  to  them  by  deed  in  fee  simple  with  cove- 
nants of  general  warranty.  Is  a  good  defense  in 
an  action  on  the  notes,  where  neither  the  payees 
nor  their  successors  had  conveyed  the  land  or 
tendered  or  offered  to  make  a  deed  thereof,  ac- 
cording to  the  tenure  of  the  agreement  on  or  be- 
fore the  day  the  last  notes  became  payable,  as 
the  acts  of  making  payment  and  of  executing 
the  deed  were  to  be  simultaneously  performed. 
McCulloch  V.  Dawson,  1  Ind.  413. 

And  a  lease  by  which  the  lessor  binds  himself 
to  make  certain  improvements  or  repairs  prior 
to  the  time  when  possession  is  to  be  given  for 
the  rental  under  which  the  lessee  gives  a  note, 
is  to  be  construed  with  the  note  as  each  consti- 
tuting a  part  of  the  contract  and  both  together 
the  whole,  and  if  the  lessor  fails  to  perform  the 
covenant  of  the  lease  on  his  part,  and  the  lessee 
refuses  to  accept  possession  for  that  reason, 
he  may  set  up  such  failure  on  the  part  of  the 
lessor  as  a  defense  in  an  action  on  the  note. 
Hickman  v.  Rayl,  55  Ind.  551. 

So.  an  obligation  entered  into  to  deliver  a 
quantity  of  com  at  a  future  date,  and  a  note 
given  by  the  purchaser  for  the  contract  price 
of  the  com  payable  on  the  day  the  com  was  to 
be  delivered,  are  mutual  and  dependent  con- 
tracts, and  neither  Mrty  can  enforce  his  rights 
against  the  other  wMhout  performance  or  oflter 
to  perform  on  his  part.  Kelly  v.  Webb,  27  Tex. 
368. 

And  a  note  given  for  the  purchase  price  of  a 
negro  girl,  contemporaneous  with  which  an 
agreement  was  made  betweei)  the  parties  that 
before  payment  of  the  note  should  be  demanded 
the  payee  should  produce  the  necessary  papers 
and  indenture  to  prove  that  the  girl  was  a  slave 
or  bound  to  serve  under  the  laws  of  the  state, 
is  without  consideration  and  void,  and  no  re- 
covery can  be  had  thereon  where  such  papers 
were  not  produced  though  demanded.  Bailey  ▼. 
Cromwell,  4  111.  71. 

So,  where  a  note  Is  given  subsequent  to  the 
date  of  a  written  contract,  and  identified  there- 
with by  its  own  terms,  it  is  proper  to  permit 
evidence  in  an  action  upon  the  note  to  show  the 
settlement  or  agreement  under  which  It  was 
given,  as  the  plaintiffs  are  not  enforcing  a  writ- 
ten contract  in  all  its  parts.  Davidson  v.  Bod- 
ley.  27  La.  Ann.  140. 

And  an  agreement  in  writing  t>etween  the 
maker  and  payee  of  a  note,  which  describes  the 
note  and  clearly  refers  to  it  though  on  a  sepa- 
rate piece  of  paper,  is  to  be  read  in  connection 
with  It  as  though  it  had  been  incorporated  into 
it.  and  a  breach  thereof  may  be  set  up  as  a  de- 
fense In  an  action  by  the  payee  on  the  note. 
Goodwin  V.  Nickerson,  51  Cal.  166. 

Nor  will  an  action  He  by  the  payee  of  a  note 
to  recover  the  balance  due  on  it  in  money,  where 
it  was  agreed  by  a  contemporaneous  contract  to 
be  paid  otherwise,  and  payment  has  been  delayed 
soIelT  in  consequence  of  other  arrangements 
made  by  mutual  consent.  Hill  v.  Huntress,  48 
N.  H.  480. 

And  notes  given  in  settlement  of  a  past-due 
bill  of  obligation,  which  the  obligee  had  reason 
to  believe  was  lost,  mislaid,  or  destroyed,  upon 
an  agreement  to  return  the  bill  if  found,  cannot 
be  recovered  upon  where  the  creditor  after  find- 
ing the  bill  fails  to  return  it.  Beauford  v.  Pat- 
terson, 63  How.  Pr.  81. 

And  when  a  notfe  is  made  and  the  maker 
simultaneously  subscribes  a  writing  in  which  he 
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promises  on  the  same  consideration  to  pay  an 
additional  sum  on  the  happening  of  a  contingent 
event,  the  writing  will  be  regarded  as  the  last 
expression  of  the  understanding  between  the 
parties  merging  all  prior  stipulations,  and  what 
either  may  have  previously  said  with  reference 
to  the  consideration  cannot  be  proved.  Cuth- 
bert  V.  Bowie,  10  Ala.  163. 

So,  an  agreement  that  a  note  is  not  to  be 
paid  at  maturity,  but  that  the  maker  was  to  sub- 
stitute another  note  secured  upon  real  estate 
when  the  original  note  was  to  be  returned  to 
an  accommodation  indorser,  constitutes  a  de- 
feasance which  can  only  be  proved  as  a  de- 
fense to  the  note  by  writing.  Gardner  v. 
Matthews,  11  Mo.  App.  260. 

And  the  giving  of  a  note  payable  one  day  after 
date  with  interest  annually,  and  the  execution 
and  delivery  of  a  contemporaneous  agreement 
reciting  that  in  consideration  of  the  receipt  of 
the  amount  of  the  note  the  payee  agreed  to  pay 
the  maker  annually  during  life  a  stated  sum,  the 
same  being  6  per  cent  Interest  upon  the 
amount  named  In  the  note,  and  a  parol  agree- 
ment between  the  parties  that  the  note  should 
be  treated  as  a  cash  payment,  are  to  be  con- 
sidered as  in  effect  but  one  transaction,  where 
no  money  was  ever  paid  by  either  party  to  the 
other,  though  interest  was  regularly  Indorsed 
annually  upon  the  note,  and  no  recovery  can  be 
had  thereon  for  failure  of  consideration.  Mont- 
pelier  Seminary  v.  Smith,  69  Vt.  382. 

So,  where  a  note  is  given  for  a  draft,  with  the 
distinct  agreement  that  in  case  the  maker  of  the 
note  could  not  collect  or  realize  oii  the  draft 
he  was  to  be  released  from  the  payment  of  the 
note,  no  recovery  can  be  had  thereon,  where  the 
maker  Is  unable  to  realize  on  the  draft ;  and 
the  fact  that  an  assignee  of  the  draft  afterwards 
becomes  indebted  to  the  drawer  does  not  change 
the  rule,  where  no  suit  was  ever  brought  by  the 
drawer  thereon.  Hall  v.  Henderson,  84  111. 
611. 

And  a  note  for  $1,000  payable  six  months 
from  date,  given  by  one  partner  to  another,  and 
an  agreement  between  them,  made  at  the  same 
time  and  delivered  with  the  note,  whereby  it 
appears  that  the  payee  advanced  $2,000  to  the 
maker  to  be  invested  as  his  share  of  the  capital 
in  a  firm  of  which  he  was  a  partner,  and  that 
the  payee  was  to  receive  and  retain  the  maker's 
share  of  the  profit,  until  the  $2,000  was  paid, 
and  thereafter  one  half  of  all  the  profits  of  the 
business,  and  that  the  note  was  given  to  secure 
the  payee  against  one  half  the  losses  which  the 
capital  might  sustain,  are  contemporaneous  con- 
tracts to  be  construed  as  one  paper,  and  no  re- 
covery can  be  had  on  the  note  for  more  than 
one  half  the  loss  shown  to  have  been  sustained. 
Rogers  v.  Smith,  47  N.  T.  824. 

And  where  a  sum  of  money  is  put  into  the 
hands  of  a  solicitor,  who  lays  it  out  on  mort- 
gages, and  the  deeds  are  deposited  in  the  hands 
of  the  owner  of  the  money,  and,  interest  being 
in  arrear,  the  solicitor  gives  a  promissory  note 
payable  three  months  after  date  to  the  creditor 
for  the  amount  of  principal  and  Interest,  and  it 
is  agreed  at  the  time  that  the  creditor  shall  de- 
liver up  the  deeds  to  the  solicitor  and  hold  the 
note  until  the  sale  of  the  mortgaged  premises 
shall  be  completed,  and  the  creditor  sues  the 
solicitor  upon  the  note  though  the  deeds  had  not 
been  delivered  up  on  its  falling  due,  it  is  a  ques- 
tion for  the  Jury  to  say  whether  the  note  was 
given  on  a  condition  precedent  that  the  deed 
should  be  delivered  up,  and  what  constituted 
the  consideration  of  the  note,  and  whether  or 
not  it  had  wholly  failed.  Richards  v.  Thomas, 
1  Cromp.  M.  &  R.  772. 

So,  the  failure  of  an  Irrigation  company  to 
comply  with  a  demand  for  water,  made  by  the 
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maker  of  notes  given  In  consideration  of  an 
agreement  to  furnish  him  with  water  on  de- 
mand, is  a  good  defense  to  an  action  after  de- 
mand for  accrued  interest,  although  the  agree- 
ments to  pay  interest  and  to  furnish  water  were 
not  concurrent  and  dependent,  and  an  action 
might  have  been  maintained  for  interest  before 
the  copipany  is  required  to  do  anything.  Buss 
Lumber  &  Mill  Co.  T.  Muscupiabe  Land  &  Water 
Co.  120  Cal.  521. 

And  the  payee  of  a  note  given  in  part  pay- 
ment for  work  done  under  a  written  contract 
by  which  he  guaranteed  all  work  and  materials 
against  defects  for  five  years,  cannot  recover 
on  such  note  when  the  work  was  not  done  ac- 
cording to  such  agreement,  and  there  were  de- 
fects for  the  repairing  of  which  the  maker  was 
required  to  pay  out  more  than  the  amount  of 
the  note.  Louchheim  v.  Maguire,  6  Pa.  Super. 
Ct.  635. 

So,  where  an  insurance  agent  agrees  to  fur- 
nish a  person  with'  two  policies,  one  upon  his 
own  life  payable  to  his  wife,  and  one  upon  his 
wife's  lifb  payable  to  him,  in  consideration  for 
which  the  insured  is  to  give  a  premium  note  for 
a  designated  amount,  and  the  note  is  given  on 
the  representation  of  the  agent  that  the  policies 
are  sufficient,  the  stipulation  of  the  agent  and 
of  the  insured  are  dependent  one  upon  the  other, 
and  as  between  them  the  failure  of  the  agent 
to  furnish  a  policy  on  the  life  of  the  wife  of 
which  the  husband  should  be  the  beneficiary 
operates  to  relieve  him  from  the  payment  of 
the  promissory  note.  Sydnor  v.  Boyd,  110  N. 
C.  481,  37  L.  B.  A.  734, 

And  a  promissory  note  given  for  insurance 
upon  the  express  understanding  that  it  was  to 
be  of  no  effect  and  not  be  binding  upon  the 
maker  until  he  passed  the  medical  examination 
and  received  the  policy  of  insurance  from  the 
company,  has  no  inception  in  the  hands  of  the 
agent  to  whom  he  gave  it,  where  he  did  not 
pass  the  examinatipn  and  never  received  the  pol- 
icy ;  and  where  it  was  transferred  by  the  agent 
to  an  innocent  holder  at  a  discount,  greater 
than  that  allowed  by  law,  it  was  usurious  in  its 
inception,  and  the  holder  cannot  recover  there- 
on.    Sweet  V.  Chapman,  7  Hun,  576. 

And  an  agreement  between  a  life  Insurance 
agent  and  an  insurer  that  the  company  would 
insure  him,  issuing  a  policy  containing  special 
provisions  for  refunding  the  money  paid  for 
premiums  if  at  the  end  of  three  years  he  de- 
sired to  terminate  the  policy  for  which  he  gave 
his  note,  and  the  company  tendered  a  policy 
without  the  provisions,  which  he  refused  to 
take,  the  transaction  does  not  constitute  a  con- 
tract between  him  and  the  company,  and  the  in- 
surer is  entitled  to  his  money  and  note 
back,  and  if  the  company  refuses  to  deliver 
them,  or  If  they  have  been  transferred  to  a  bona 
fide  holder,  It  will  be  liable  for  the  amount 
thereon.  Tlfft  v.  Phoenix  Mut  L.  Ins.  Co.  6 
Lans.  198. 

So,  notes  given  by  shareholders  of  a  corpora- 
tion pursuant  to  an  agreement  to  donate  to  the 
company  their  promissory  notes  for  the  same 
amount  as  they  held  shares  in  such  company, 
provided  that  shareholders  then  holding  the 
paper  of  the  company  would  donate  as  much 
paper  as  they  held  shares  in  the  company,  and 
such  agreement,  are  to  be  considered  as  parts 
of  the  same  transaction,  and  should  be  consid- 
ered together  as  forming  one  contract,  in  a  con- 
troversy between  parties  chargeable  with  notice 
thereof ;  and  where  some  of  the  shareholders 
never  executed  their  notes,  no  recovery  can  be 
had  on  the  notes  executed.  Traders'  Nat.  Bank 
V.  Smith  (Tex.  Civ.  App.)  22  S.  W.  1056. 

And  one  who  gives  his  own  notes  for  the 
amount  of  other  notes  on  which  he  was  surety 
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in  consideration  of  the  promise  of  the  payee  to 
release  him  from  liability  thereon  and  also  to 
diligently  collect  such  notes  may  set  up  the 
nonperformance  of  such  agreement  as  a  defense 
against  the  new  notes,  and  that  he  had  sus- 
tained damage  by  reason  of  the  insolvency  of 
the  maker  of  the  original  notes.  Holmes  t. 
Bedwlne,  103  Ga.  252. 

And  that  a  note  was  given  In  a  transaction 
by  which  the  makers  were  given  the  sole  agency 
to  sell  pianos  made  by  the  payees  for  a  desig- 
nated number  of  years,  pursuant  to  which  they 
bought  a  large  stock  of  pianos  and  spent  mach 
money  and  labor  in  advertising  and  trying  to 
sell,  and  that  during  such  time  the  payees  took 
away  the  agency  and  gave  It  to  another,  where- 
by they  were  unable  to  sell  the  stock  on  hand 
and  lost  the  money  spent  in  advertising,  are  a 
sufficient  defense  in  an  action  on  the  note 
brought  by  one  who  represents  the  payees  for 
the  purpose  of  bringing  suit.  Ludington  t. 
North,  141  Pa.  184. 

Bo,  where  an  agreement  in  writing  is  made  at 
the  time  of  making  a  note  given  for  the  purchase 
price  of  Bohemian  oats  as  a  part  of  the  same 
transaction,  to  sell  for  the  maker  of  the  note 
out  of  the  crop  to  be  raised  by  him  from  such 
oats  a  designated  number  of  bushels  at  a  speci- 
fied price  within  a  specified  time,  and  that  he 
should  not  be  called  upon  to  pay  any  part  of 
said  note  until  and  unless  such  sale  should  have 
been  made,  as  a  condition  precedent  to  the  valid- 
ity of  the  note,  the  agreement  and  note  are  de- 
pendent covenants  and  the  agreement  and  its 
breach  may  be  set  up  in^efense  in  an  action 
on  the  note.  Johnson  v.  First  Nat.  Bank.  24 
III.  App.  352;  Sutton  v.  Beckwlth,  68  Bilch. 
303 ;  McNamara  v.  Gargett,  68  Mich.  454 ; 
Jacobs  V.  Mitchell,  46  Ohio  St.  601. 

In  Johnson  v.  First  Nat.  Bank,  24  III.  App. 
352,  supra,  it  was  said  that  this  case  differs 
from  those  in  which  the  consideration  of  a  note 
simply  rests  on  the  covenants  and  agreements 
of  a  third  party  to  do  and  perform  some  act, 
where  the  agreement  does  not  make  the  consid- 
eration of  the  note  invalid  in  case  it  is  not  per- 
formed. 

And  a  condition  to  a  subscription  to  aid  in  the 
formation  of  an  endowment  fund  for  a  college 
for  which  a  note  is  given,  that  It  should  be  used 
solely  for  the  purpose  of  maintaining  a  college 
then  In  operation  at  a  designated  place,  and  that 
no  part  thereof  or  Interest  therein  should  be  ex- 
pended for  other  purposes,  which  was  violated 
by  the  establishment  of  a  law  school  with  such 
funds  at  a  definite  place,  is  a  good  excuse  for 
withholding  the  consummation  of  the  gift,  and 
a  defense  In  an  action  on  the  note.  Simpson 
Centenary  College  v.  Tuttle,  71  Iowa,  696.  But 
see  Oskaloosa  College  v.  Hnll,  25  Iowa,  155, 
supra,  III.  b,  and  Wood  v.  BIdgeville  College, 
114  Ind.  320,  svpra.  III.  a. 

But  a  plea  In  an  action  on  a  note,  that  al- 
though by  its  terms  it  was  due  and  payable,  yet 
by  virtue  of  another  written  Instrument  entered 
into  by  the  parties  at  the  same  time  it  was  not 
to  be  paid  until  the  happening  of  a  certsin 
condition,  which  omits  to  deny  that  said  condi- 
tion had  happened,  sets  up  no  defense.  Averlll 
V.  Field,  4  111.  390. 

And  notes  given  for  the  pnrchaae  price  of 
lands  transferred  under  a  contract  to  give  a 
deed  upon  the  payment  of  the  notes  are  vslld 
without  reference  to  proof  that  a  deed  had  been 
tendered,  as  the  giving  of  the  deed  is  conditioned 
upon  the  payment  of  the  notes.  Bacon  v.  Por- 
ter. 1  Root,  370;  Bacon  v.  Pettlbone,  2  Root, 
285 ;  Bourland  v.  Gibson,  91  111.  470. 

Though  a  contract  to  convey  land  may  be  re- 
scinded by  the  vendor  upon  failure  or  refusal  of 
the  purchaser  to  pay  notes  given  on  an  agree- 
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ment  to  make  the  conveyance  on  the  payment 
of  the  notes,  the  signer  of  the  notes  cannot  by 
any  act  of  his  alone  discharge  himself  from  pay- 
ment-    Crawford  v.  Robie,  42  N.  H.  162. 

So,  where  a  vendee  of  land  executes  a  note  in 
consideration  of  the  purchase  money,  and  re- 
ceives a  bond  for  title  from  the  vendor,  and  is 
put  into  possession,  he  cannot  resist  a  recovery 
upon  the  note  on  the  eroand  of  the  want  of  title 
In  the  vendor,  where  no  eftort  was  made  to  place 
him  in  statu  quo  by  a  surrender  of  the  premises 
to  him.  Wade  v.  Killough,  3  Stew,  ft  P.  (Ala.) 
431. 

And  it  is  no  defense  to  a  suit  upon  a  note 
given  for  the  purchase  money  of  lands  under  a 
contract  providing  that  the  deed  is  to  be  given 
on  payment  being  made  of  the  purchase  price 
as  described  therein,  that  the  vendor  brought  a 
suit  of  forcible  entry  and  detainer,  and  got 
possession  of  the  lands,  where  the  agreement 
4lld  not  provide  for  possession  by  the  vendee. 
Babcock  v.  Hamende,  3  111.  App.  426. 

And  an  agreement  under  seal  contempora- 
neous with  a  note,  that  if  the  note  should  not  be 
paid  at  the  expiration  of  ten  years  the  payee 
would  give  it  up  to  the  maker  provided  the  lat- 
ter should  execute  to  him  a  quitclaim  deed  of 
specified  lands,  whether  or  not  the  two  con- 
stitute an  entire  transaction,  does  not  preclude 
the  promisee  from  enforcing  payment  of  the  in- 
terest, and  such  instalments  thereof  as  become 
due  yearly  before  the  expiration  of  the  ten 
years.     Ewer  v.  Myrlck,  1  Cush.  16. 

So,  where  the  vendor  of  land  executes  a  bond 
conditioned  to  make  title  to  the  vendee  gener- 
ally, and  In  consideration  thereof  the  vendee 
gives  the  vendor  his  promissory  note  payable 
on  a  date  certain,  the  failure  to  complete  the 
title  before  the  note  falls  due  Is  not  available  as 
a  bar  to  an  action  at  law  upon  the  note,  and 
the  vendor  can  recover  thereon  so  long  as  the 
contract  remains  unresclnded.  George  v.  Stock- 
ton, 1  Ala.  136;  I^overidge  v.  Coles  (Minn.)  74 
N.  W.  3109. 

And  the  maker  of  a  note  payable  at  a  particu- 
lar future  day  cannot  defeat  a  recovery  thereon 
upon  the  ground  that  In  consideration  thereof 
the  payee  agreed  to  perform  certain  services  for 
the  maker,  and  had  not  yet  rendered  such  serv- 
ices, where  no  time  was  fixed  for  their  perform- 
ance and  the  payee  was  able  and  ready  to  com- 
ply with  the  contract.  Walker  v.  Clay,  21  Ala. 
797. 

And  delay  in  the  completion  of  a  railroad  is 
not  available  as  a  defense  to  a  promissory  note 
Siven  on  a  subscription  for  shares,  unless  the 
time  of  completion  was  made  a  condition  by  the 
parties  as  a  term  of  the  subscription,  and  mere 
statements  made  by  an  agent  obtaining  the 
subscription,  that  the  railroad  would  be  com- 
pleted within  a  certain  time  and  built  upon  a 
certain  route,  do  not  render  the  subscription 
voidable  or  constitute  a  defense  to  the  note, 
though  the  road  was  not  so  built  or  completed. 
Jeiferson  v.  Hewitt,  95  Cal.  635. 

And  an  agreement  between  a  railroad  com- 
pany and  a  subscriber  in  aid  of  the  railroad  that 
the  road  should  be  extended  to  a  specified  point 
within  four  months,  weather  permitting,  which 
Is  not  expressly  made  a  condition  precedent  to 
the  payment  of  the  subscription  nor  declared  to 
be  of  the  essence  of  the  contract,  is  not  to  be 
construed  as  a  condition  precedent  In  an  action 
on -notes  given  for  the  amount  of  the  subscrip- 
tion, where  other  similar  conditions  In  the 
contract  were  made  conditions  precedent, 
and  a  failure  to  complete  the  road  to  the  desig- 
nated point  within  the  specified  time  would  not 
operate  as  a  defense.  WItmer  Bros.  Co.  v.  Weld, 
108  Cal.  569. 
43  L.  li.  A. 


And  the  breach  of  a  condition  subsequent  to  a 
gift  of  a  note  is  not  available  as  a  defense  to 
the  maker  of  the  note  in  an  action  on  a  renewal 
note  given  directly  to  the  donee,  as  such  defense 
would  be  personal  to  the  donor.  Grand  River 
College  V.  Robertson,  72  Mo.  App.  7. 

But  a  finding  in  an  action  on  a  non-negotiable 
note  given  in  payment  of  shares  of  railway  stock, 
sustaining  an  answer  alleging  that  the 
note  and  agreement  to  take  stock  were  condi- 
tional upon  the  construction  and  completion  of 
the  railroad  befot«  the  maturity  of  the 
note,  and  that  such  condition  had  not  been 
performed,  will  not  be  disturbed  on  appeal 
where  the  evidence  is  conflicting  and  there  Is 
sufficient  evidence  to  sustain  the  finding.  Jef- 
ferson V.  Hewitt,  103  Cifl.  624. 

So,  a  condition  in  a  deed  conveying  a  part  of 
two  patent  rights,  that  the  sale  Is  to  become 
void  upon  a  default  in  either  or  any  of  the  pay- 
ments, is  for  the  benefit  and  security  of  the 
vendors,  which  they  alone  can  waive,  and  it 
cannot  be  given  in  evidence  as  a  defense  to  an 
action  upon  notes  given  for  the  purchase  price. 
Ocklngton  v.  Law,  66  Me.  551. 

And  an  agreement  between  the  parties  to  a 
note  that  if  a  suit  pending  between  them  should 
be  decided  in  favor  of  the  payee  he  would  take 
the  note  in  payment,  cannot  be  set  up  as  a  de- 
fense In  an  action  upon  the  note  after  It  becomes 
due,  though  the  suit  had  not  yet  been  decided, 
as  the  promise  to  receive  the  note  instead  of 
cash  if  the  suit  was  decided  in  favor  of  the 
payee  was  for  his  benefit,  and  not  that  of  the 
promisor.     DaCosta  v.  O'Rourke,  12  Phila.  224. 

And  a  condition  annexed  to  a  promissory 
note,  that  If  the  amount  of  the  note  Is  not  legal- 
ly due  upon  other  designated  notes  given  by  the 
maker  upon  which  certain  payments  had  been 
made,  the  note  In  question  is  not  to  be  paid, 
otherwise  to  be  paid  in  full,  is  in  the  nature  of 
a  defeasance  or  condition  subsequent  for  the 
benefit  of  the  maker  of  the  note,  and  the  burden 
of  proof  will  rest  with  him  as  the  person  for 
whose  benefit  it  was  annexed.  McDulfle  v. 
Magoon,  26  Vt.  518. 

So,  where  a  note  Is  made  by  an  attorney  for 
one  of  the  parties  to  a  litigation  to  the  opposing 
party  on  settlement  between  them  as  collateral 
security  for  his  client,  and  it  is  agreed  between 
the  parties  that  the  client  shall  deliver  up  all 
the  effects  belonging  to  his  opponent  to  the  at- 
torney, the  delivery  up  of  the  efltects  is  not  a 
condition  precedent  to  the  right  of  the  client 
to  claim  the  money  and  maintain  an  action  on 
the  note.     Irving  v.  King,  4  Car.  ft  P.  309. 

And  an  answer  in  an  action  on  a  note  aver< 
ring  that  it  was  given  in  consideration  of  a 
promise  by  the  payee  to  cause  a  mortgage  held 
by  another  securing  several  notes  to  be  released 
and  the  land  conveyed  by  a  third  party  to  the 
maker,  and  that  these  things  were  done,  but 
that  afterwards  one  of  the  notes  which  had  not 
been  surrendered  was  deposited  with  a  bank  and 
the  mortgage  foreclosed  as  against  the  purchas- 
er, sets  up  no  defense  in  an  action  on  the  note. 
Hutson  V.  Pressnall,  83  Ind.  163. 

And  where  a  debtor  assigns  a  bond  and  mort- 
gage to  his  creditor,  and  gives  his  promissory 
note  as  collateral,  and  the  creditor  agrees  not 
to  dispose  of  the  note  until  due,  and,  if  he  sells 
the  mortgage  before  that  time  to  return  the 
note,  and  in  the  event  of  his  not  disposing  of 
the  mortgage  by  a  designated  time  to  return 
either  the  mortgage  or  the  note,  the 
creditor  is  not  bound  to  tender  the  one 
security  In  order  to  hold  the  other ;  and 
while  the  debtor  could  compel  an  election  on  the 
day  named  and  the  surrender  of  one  of  the  se- 
curities, the  creditor  Is  not  In  default  until  a 
failure  to  elect  In  compliance  with  the  agree- 
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ment  npon  regaest  made.    Wood  v.   Sheehan, 
68  N.  T.  365. 

And  that  a  note  was  given  in  consideration 
that  the  payee  who  carried  on  a  machine  shop 
would  repair  a  threshing  machine  for  which  it 
was  given,  no  time  being  fixed  therefor,  and  that 
he  had  failed  and  refused  to  make  such  repairs 
though  requested,  is  no  defense  against  the  note 
in  the  absence  of  anything  to  show  that  the 
machine  was  brought  to  the  payee's  shop. 
Mountjoy  y.  Mulllkln,  16  Ind.  226. 

So.  In  Coleman  v.  Sherwood,  8  U.  C.  C.  P.  359, 
a  replication  de  injuria,  or  that  the  defendant  of 
his  own  wrong  broke  the  promises  in  the  declara- 
tion mentioned,  was  held  good  in  an  action  on 
a  promissory  note  by  the  indorse^  against  the 
maker,  In  which  the  defendant  alleged  that  the 
note  was  given  subject  to  the  result  of  a  suit  in 
chancery,  and  that  it  was  agreed  that  it  should 
not  be  used  except  by  order  of  some  court  of 
competent  authority  or  with  the  consent  of  the 
defendant,  and  that  no  such  order  had  been 
made  or  consent  given,  on  the  ground  that  the 
agreement  and  notes  formed  together  one  spe- 
cial agreement  and  not  collateral  agreements 
the  one  to  the  other,  In  which  case  the  plea 
would  not  only  have  been  In  denial  of  the  mak- 
ing and  Indorsing  of  the  notes,  but  would  be  bad 
in  Itself  as  being  argumentative  and  amounting 
to  a  double  plea. 

And  In  Clifton  v.  Litchfield,  106  Mass.  34.  it 
was  held  that  a  written  receipt  given  for  a 
promissory  note  on  account  of  bills  rendered, 
providlhg  that  any  errors  shall  be  corrected  and 
a  discount  of  5  per  cent  made  on  all  bills  with- 
out interest,  should  be  construed  so  that  the  dis- 
count of  5  per  cent  did  not  apply  to  lumber 
thereafter  to  be  delivered,  but  where  there  Is 
other  evidence  as  to  the  discount,  the  whole 
might  properly  be  left  to  the  Jury. 

The  burden  rests  with  a  vendor  of  lands  who 
takes  a  note  from  the  purchaser  in  part  consid- 
eration thereof,  which  is  made  payable  on  the 
same  day  the  deed  Is  to  be  given,  and  the  bal- 
ance of  the  purchase  money  paid,  to  prove  a 
performance  or  tender  of  performance  of  the 
contract  on  his  part  In  order  to  recover  upon 
the  note.     Hoag  v.  Parr,  13  Hun,  95. 

And  in  an  action  upon  a  promissory  note 
given  for  professional  services  to  be  rendered  by 
the  payee  as  an  attorney  at  law  payable  on  a 
day  certain,  it  rests  with  the  defendant  to  show 
a  failure  of  performance,  and  not  upon  the 
plalntlflt  to  show  performance.  Douglass  v. 
Eason.  36  Ala.  687. 

And  where  the  note  was  given  in  considera- 
tion of  a  promise  to  forbear  to  sue  a  third  per- 
son for  a  designated  time  it  rests  with  the  maker 
to  show  that  the  promise  to  forbear  has  been 
broken,  and  not  with  the  payee  to  show  that  he 
has  performed  it.  Jennlson  ▼.  Stafford,  1 
Cush.  168,  48  Am.  Dec.  594. 

See  also,  on  this  subject,  infra,  VI.  on  Agree- 
meni%  conetituting  consideration  for  note,  the 
two  subjects  being  somewhat  analogous,  as  the 
close  connection  required  to  make  an  agreement 
mutual  and  dependent  frequently  brings  It  with- 
in the  domain  of  the  consideration ;  and  see 
supra.  III.  Collateral  and  independent  agree- 
ments, which  subject  Is  the  converse  of  this; 
and  see  particularly  Lawrence  v.  Griswold,  30 
Mich.  410,  infra,  VI.  b ;  Cooper  v.  King,  73 
Iowa,  137,  infra,  VI.  d;  Bradley  v.  Marshall, 
64  111.  173,  infra,  IX. 

c.  Must  he  heitoeen  same  parties, 

Unless  an  agreement  contemporaneous  with  a 
promissory  note  be  between  the  same  parties  the 
doctrine  of  circuity  of  action,  which  alone  makes 
It  an  answer  to  an  action  on  the  note,  does  not 
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apply,  and  in  such  case  the  only  mode  of  en- 
forcing it  is  by  a  cross  action.  Webb  v.  Salmon, 
19  L.  J.  Q.  B.  N.  S.  o4,  13  Q.  B.  886. 

Thus,  a  collateral  promise  never  to  sne  a 
note,  made  to  a  stranger  who  Is  not  a  party  to 
the  note  or  to  the  suit,  is  not  a  good  defense  in 
an  action  on  the  note  brought  against  the 
maker,  though  a  promise  made  upon  good  con- 
sideration to  the  maker  of  the  note  himself 
would  operate  to  defeat  the  action.  And  a  son 
who  is  the  maker  of  a  note  cannot  avail  himself 
in  an  action  upon  the  note  of  a  promise  not  to 
sue  it,  made  for  his  benefit  to  his  father  by  the 
payee  of  the  note.  Marston  ▼.  Bigelow,  150 
Mass.  45,  5  L.  R.  A.  43. 

And  the  indorser  of  a  note  when  sued  thereon 
by  a  payee,  who  Is  not  shown  to  have  been  a 
party  to  the  contract  when  the  note  was  made, 
cannot  defeat  a  recovery  by  showing  that  the 
maker  of  the  note  agreed  to  have  placed  In  his 
hands  a  sufficient  amount  of  valuable  notes  and 
accounts  to  satisfy  the  note  in  suit,  which  he 
failed  to  do.     Holt  v.  Moore,  6  Ala.  521. 

So,  where  a  property  owner  and  capitalist 
agrees  to  donate  a  number  of  lots  in  considera- 
tion of  the  location  of  a  glass  factory  at  a  des- 
ignated place,  and  a  subscription  is  circulated 
for  the  purchase  of  the  lots  donated,  and  a  per- 
son subscribed  for  five  lots  and  gave  his  note 
therefor  to  the  banking  firm  of  which  the  per- 
son agreeing  to  donate  the  lots  is  a  member,  pur- 
suant to  a  representation  on  his  part  that  if 
purchasers  were  not  able  to  make  payment  when 
due  and  would  make  good  notes,  he  would  take 
them  and  advance  the  money,  the  notes  thus 
given  were  not  given  for  the  purchase  price  of  the 
real  estate,  but  for  money  borrowed  at  the  bank» 
and  failure  to  convey  the  lots  Is  no  defense. 
Hockman  v.  Quick,  18  Ind.  App.  560. 

And  the  failure  of  an  educational  corporation 
to  comply  with  representation  and  forms  made 
by  the  trustees  acting  individually  and  not  as 
a  board  for  the  corporation,  that  If  a  person 
who  was  one  of  their  number  would  purchase 
certain  lands,  paying  a  price  therefor  greatly 
above  their  value,  the  corporation  would  build 
and  maintain  a  college  worth  a  designated  sum« 
which  purchase  was  made  and  the  note  of  the 
purchaser  given  therefor,  does  not  constitute  a 
defense  in  an  action  on  the  note  where  the  fail- 
ure to  purchase  was  ascribed  to  the  Insolvency* 
and  the  representations  were  made  without 
fraud,  and  the  facts  of  the  situation  at  the  time 
were  equally  open  to  all  the  trustees  Including 
the  maker  of  the  note.  Kolp  v.  Specht,  11  Tex. 
Civ.  App.  685. 

But  a  written  ai^reement  between  the  parties 
to  a  note  given  for  the  purchase  price  of  a 
machine  by  which  the  payee  agreed  to  take  a 
designated  amount  In  work,  which  work  was  to 
apply  on  the  machine,  should  be  taken  and  con- 
strued with  the  note  as  tending  to  establish  that 
the  actual  consideration  to  be  rendered  by  the 
purchaser  was  labor  and  not  cash,  and  it  is  un- 
important whether  the  labor  was  to  be  received 
by  the  company  or  by  Its  agent.  Singer  Mfg. 
Co.  V.  Haines,  36  Mich.  385. 

d.  Mortgage  oontemporaneous  ioith  note. 

While  the  question  as  to  the  effect  of  a  con- 
temporaneous mortgage  upon  a  note  frequently 
arises  where  the  mortgage  is  given  to  secure  a 
series  of  notes  maturing  at  different  times,  the 
mortgage  providing  that  In  case  of  default  aa  to 
one  all  shall  become  due,  differing  provisions  of 
a  mortgage  are  very  seldom  Interposed  as  a  de- 
fense to  the  note.  But  It  would  seem  from  the 
few  cases  on  the  subject  that  they  are  to  be 
regarded  as  mutual  and  dependent,  and  to  be 
construed  together  as  one  contract. 
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Thus,  where  a.  mortgage  and  notes  are  con- 
temporaneously executed,  all  relating  to  and 
constituting  one  entire  transaction,  they  are  to 
be  read  together,  and  if  from  the  whole  transac- 
tion it  appears  that  the  notes  were  only  to  be 
paid  in  a  given  event,  they  cannot  be  enforced 
except  on  the  happening  of  that  event.  Rob- 
inson V.  Smith.  14  Cal.  94  ;  Bailey  v.  Cromwell, 
4  111.  71. 

And  the  holder  of  one  of  a  series  of  notes 
secured  by  a  trust  deed,  providing  that  none  of 
them  shall  become  due,  and  that  the  deed  shall 
not  be  foreclosed,  until  the  maturity  of  the  note 
last  payable,  who  purchased  with  knowledge  of 
such  urovision,  cannot  recover  judgment  there- 
on until  the  last  note  matures,  as  the  note  and 
deed  of  trust  are  to  be  read  together  as  one  in- 
strument.    Brownlee  v.  Arnold,  60  Mo.  79. 

And  a  deed  of  trust  and  the  note  secured 
thereby  are  to  be  deemed  contemporaneous  acts, 
and  must  all  be  read  and  construed  together, 
and  it  is  competent  for  the  parties  to  contract 
that  none  of  the  notes  shall  fall  due  until  such 
time  as  the  last  one  by  its  terms  becomes  pay- 
able ;  but  where  by  the  agreement  interest  Is  to 
be  paid  annually,  this  constitutes  a  debt,  and 
where  the  deed  declares  that  if  the  parties  of 
the  first  part  fall  or  refuse  to  pay  the  debt  or 
the  interest  when  they  become  due,  then  the 
whole  shall  become  due  and  payable,  the  whole 
principal  and  interest  will  become  due  at  the 
election  of  the  holder  in  case  of  failure  to  pay 
Interest.     Waples  v.  Jones,  62  Mo.  440. 

So,  a  mortgage  given  by  the  maker  of  promis- 
sory notes  to  his  Indorsers  for  their  indemnity, 
containing  a  covenant  to  pay  at  a  period  subse- 
quent to  the  maturity  of  the  notes,  cannot  be 
foreclosed  before  the  time  stipulated  in  the  mort- 
gage, and  such  covenant  also  prevents  all  re- 
covery against  the  maker  on  account  of  the 
funds  prior  to  that  period,  though  the  indorsers 
are  compelled  to  pay  at  an  earlier  date.  Duvall 
▼.  Farmers'  Bank,  9  Gill  ft  J.  31. 

And  such  a  covenant  renders  it  unnecessary 
for  the  holder  of  the  note  to  demand  payment  of 
the  maker  and  give  notice  of  dishonor  to  the 
indorsers  to  fix  their  responsibility;  and  where 
there  is  more  than  one  Indorser,  and  the  mort- 
gage Is  given  to  them  all.  demand  and  notice  is 
not  necessary  to  enable  the  succeeding  to  recov- 
er from  the  preceding  indorsers,  as  they  have 
all  taken  the  mortgage  and  granted  the  maker 
indulgence,  and  the  succeeding  indorsers  can 
have  no  recourse  against  the  preceding  ones  un- 
til the  expiration  of  the  time  limited  in  the 
mortgage  for  the  maker's  responsibility.     Ibid. 

That  a  mortgage  was  given  to  secure  a  prom- 
issory note  which  could  not  be  enforced  until 
after  the  decision  of  the  United  States  authori- 
ties upon  a  certalA  title,  but  which  contained 
no  implication  that  because  the  mortgage  could 
not  be  enforced  until  such  decision  the  notes 
could  not  be  collected  before,  however,  does  not 
prevent  an  action  upon  the  notes  after  they  are 
due,  but  before  such  decision.  Robinson  v. 
Smith.  14  Cal.  94. 

But  in  Chick  v.  Willetts,  2  Kan.  384,  It  was 
held  that  a  mortgage  given  to  secure  the  pay- 
ment of  a  note  made  payable  one  day  after  date, 
stipulating  that  if  default  was  made  in  the  pay- 
ment of  the  note  for  two  years  from  the  date 
of  the  mortgage  that  instrument  might  be  fore- 
closed, changes  the  terms  of  the  note,  and  ex- 
tends the  time  of  payment  to  two  years  from  the 
date  of  the  mortgage :  but  the  case  was  decided 
upon  the  question  of  the  running  of  the  statute 
of  limitations  against  the  note  and  mortgage. 

V.  Consistent  agreements  constituting  parts  of 
a  whole  transaction. 

The  rule  that  when  a  contract  between  the 
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parties  Is  reduced  to  writing  it  must  be  proved 
by  the  writing,  and  cannot  be  varied  by  any 
previous  or  contemporaneous  verbal  agreement 
or  understanding,  does  not  apply  in  a  case  in 
which  the  writing  consisting  of  a  promissory 
note  does  not  pretend  to  record  the  whole  trans- 
action, and  the  verbal  testimony  in  no  way  con- 
tradicts or  varies  it,  but  simply  furnishes  the 
whole  transaction  of  which  the  note  forms  a 
part,  and  upon  which  it  is  dependent  for  its 
meaning  and  Just  application.  Ruggles  v.  Swan- 
wick,  6  Minn.  526 ;  Juilliard  v.  Chaffee,  92  N.  Y. 
530. 

Where  It  is  proved  that  an  instrument  in  writ- 
ing contains  but  a  part  of  the  agreement  entered 
into  by  the  parties,  then  parol  proof  may  be  re- 
ceived to  prove  the  entire  contract,  but  the  parts 
of  the  agreement  proposed  to  be  proved  by  parol 
must  not  be  inconsistent  with  or  repugnant  to 
the  intentions  of  the  parties  as  shown  by  the 
written  instrument.  West  v.  Kelly,  19  Ala. 
353,  54  Am.  Dec  393. 

And  while  parol  evidence  is  inadmissible  to 
change  or  contradict  the  terms  of  a  written  con- 
tract, a  parol  contract  may  be  made  between  the 
parties  contemporaneously  with  the  execution 
of  the  written  agreement  providing  that  It  Is 
separate  and  independent  and  its  terms  In  no  way 
conflict  with  or  are  contradictory  of  the  written 
stipulations.     Weeks  v.  Medler,  20  Kan.  57. 

And  where  a  note  does  not  constitute  the 
whole  agreement  between  the  parties,  but  is  evi- 
dence of  a  part  of  the  agreement,  when  relied 
upon  by  one  party,  the  other  may  properly  show 
in  defense  the  whole  transaction,  the  defense 
being  made  ont,  not  by  controlling  the  contract 
indicated  by  the  writing,  but  by  collateral  agree- 
ment, with  which  it  was  incidentally  conneotod. 
the  execution  of  which  inured  as  payment  of 
the  note  in  the  manner  directed.  Juilliard  v. 
Chaffee,  92  N.  Y.  530. 

So,  parol  evidence  is  admissible  In  an  action 
on  a  note  to  show  an  agreement  by  an  Indorser 
waiving  suit  against  the  maker  made  contempo- 
raneously with  the  written  indorsement,  such 
evidence  not  being  a  contradiction  of  the  writ- 
ten instrument.     Schmied  v.  Frank,  86  Ind.  250. 

And  a  parol  agreement  between  the  assignor 
of  the  promissory  note  and  the  assignee,  that 
the  assignee  should  not  sue  the  maker  thereon 
until  requested  by  the  assignor,  and  that  the  as- 
signor would  stand  liable  as  such  without  suit 
until  he  gave  notice  to  sue,  does  not  vary  the  ef- 
fect of  the  written  instrument,  but  merely  goes 
to  fix  the  degree  of  diligence  required  of  the  as- 
signee to  hold  the  assignor,  and  is  admissible  in 
evidence  in  an  action  against  the  assignor.  Ihid. 

And  a  parol  contemporaneous  understanding 
between  the  parties  to  a  note  given  at  the  time 
of  the  taking  of  an  assignment  by  the  payee  of 
an  alleged  claim  for  an  amount  equal  to  the  face 
of  the  note  held  by  the  maker  against  strangers 
to  the  action,  that  paynfent  of  the  note  should 
be  enforced  only  out  of  the  proceeds  of  such 
claim,  and  that  it  should  not  be  enforced  at  all 
unless  the  payee  collected  something  out  of  such 
assigned  claim,  is  admissible  in  evidence  in  an 
action  on  the  note,  as  It  does  not  contradict  or 
vary  the  terms  of  the  note,  but^  goes  to  prove 
that  the  note  was  made  in  pursuance  of  a  con- 
tract, and  to  show  what  the  contract  was. 
Isaacs  V.  Jacobs,  15  Daly,  490. 

Nor  is  a  parol  agreement  and  direction  by  the 
assignor  of  a  note  at  the  time  of  assigning  it, 
with  the  assignee,  that  the  assignee  Is  not  to 
sue  the  maker,  and  that  the  assignor  would 
stand  liable  as  such  without  suit  until  h^  gave 
notice  to  sue,  invalid  as  varying  the  effect  of  the 
written  indorsement,  but  merely  fixes  the  degree 
of  diligence  required  of  the  assignee  to  hold  the 
assignor.     Schmied  v.  Frank,  86  Ind.  250. 
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And  parol  evidence  that  a  note  was  given  for 
the  price  of  goods  sold,  and  that  at  the  time  of 
the  sale  the  payee  made  a  promise  to  the  defend- 
ant In  respect  to  the  goods  which  had  been 
violated.  Is  not  objectionable  as  tending  to  alter, 
modify,  or  impeach  the  note,  as  it  does  not  deny 
that  such  a  contract  was  made,  but  sets  up  an 
engagement  entered  into  by  the  other  party  on 
his  part.     Batterman  v.  Pierce,  S  Hill,  171. 

So,  an  agreement  between  the  vendor  and  the 
purchaser  of  a  pony  for  which  the  note  of  the 
purchaser  was  given,  that  he  took  it  on  proba- 
tion with  the  privilege  of  rescinding  the  sale 
at  the  end  of  six  months,  does  not  go  to  contra- 
dict the  note,  but  sets  up  an  Independent  agree- 
ment made  at  the  same  time,  and  parol  evidence 
of  such  agreement  is  competent  as  between  the 
original  parties.     Lyons  v.  Stills,  97  Tenn.  514. 

And  parol  evidence  as  to  how  a  slave  was  to 
be  employed  under  a  contract  of  hire  is  admissi- 
ble in  evidence  in  an  action  upon  a  note  given 
in  payment  for  his  services,  as  the  note  does 
not  constitute  the  whole  contract  between  the 
parties.  Western  v.  Pollard,  10  B.  Mon.  315; 
Richardson  v.  Dingle,  11  Rich.  L.  407 ;  Knight 
V.  Knotts.  8  Rich.  L.  35.  But  see  Caldwell  v. 
May,  1  Stei^.  (Ala.)  425,  tupra,  II.  h,  and 
Daniel  v.  Ray.  1  Hill,  L.  32,  tupra,  II.  k. 

And  a  negotiable  promissory  note  and  a  writ- 
ten agreement  between  the  parties  by  which 
the  payee  agrees  to  furnish  hides  and  skins  to 
the  makers  of  the  note  as  fast  as  they  need 
them  to  tan,  to  such  an  amount  that  the  pro- 
ceeds after  deducting  costs,  etc.,  shall  pay  the 
note  and  interest,  reciting  that  it  is  the  inten- 
tion to  pay  said  note  in  tanning,  will  be  con- 
strued as  one  special  agreement  as  between  the 
original  parties  and  those  who  stand  In  like 
situation,  and  the  maker  of  a  note  cannot  be 
held  to  pay  the  balance  In  money  after  the  payee 
has  ceased  to  furnish  him  with  hides  in  accord- 
ance with  the  agreement.  Hill  v.  Huntress, 
43  N.  H.  480. 

And  an  agreement  between  an  insurance 
agent  and  an  insurer,  who  had  taken  a  policy 
for  $2,000  and  given  his  note  for  the  premium 
thereof,  that  if  the  Insured  after  seeing  his 
wife  should  prefer  a  $1,000  dollar  policy  the 
first  policy  and  premium  note  were  to  be  can- 
celed and  a  new  policy  and  note  for  the  smaller 
amount  were  to  be  given,  after  which  the  agent 
sent  the  note  to  the  general  agent  and  refused 
to  return  It  upon  the  decision  of  the  insured  to 
take  the  smaller  policy,  may  be  shown  in  an  ac- 
tion on  a  note  either  by  the  agent  or  the  general 
agent,  as  a  defense,  as  It  would  not  be  contra- 
dicting the  terms  of  the  contract,  but  proving 
an  additional  verbal  agreement.  Bresel  v. 
Crumpton,  121  N.  C.  122. 

So,  parol  evidence  is  admissible  in  an  action 
on  a  conditional  note  to  show  that  It  was  signed 
by  the  maker  upon  the  understanding  with  the 
payee  that  It  did  not  contain  the  terms  of  their 
agreement,  and  that  they  would  afterwards  at 
their  convenience  draw  another  instrument 
which  would  truly  express  the  contract,  but  that 
the  Instrument  had  not  l>een  drawn.  Hopper  v. 
Eiland,  21  Ala.  714. 

And  In  Edwards  v.  Jones,  2  Mees.  &  W.  414, 
which  was  an  action  by  an  Indorsee  against  the 
acceptor  of  a  promissory  note,  the  defendant 
pleaded  that  by  agreement  between  him  and  the 
drawer  the  note  was  not  to  be  enforced  except 
upon  certain  terms  which  the  drawer  had  not 
complied  with,  whereupon  the  plaintiff  remitted 
all  claim  except  as  to  the  amount  actually  paid 
by  him  for  the  note,  and  obtained  a  verdict  for 
that  sum,  it  not  appearing  that  the  plaintiff 
was  not  cognisant  of  the  agreement  between  the 
acceptor  and  drawer,  and  it  was  held  that  the 
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defendant  who  had  been  arrested  for  the  whole 
amount  of  the  note,  was  not  entitled  to  costs 
under  43  Geo.  III.  chap.  46.  S  3. 

And  In  Holt  v.  Mlers,  9  Car.  ft  P.  191,  which 
was  an  action  on  a  promissory  note  In  which 
the  defendant  pleaded  that  the  note  was  given 
under  a  parol  agreement  that  he  should  renew 
it  when  due  by  paying  discount  and  giving  an- 
other note,  which  he  had  offered  to  do,  evidence 
supporting  the  plea  was  admitted  against  the 
suggestion  that  the  bill  was  bad  as  setting  up 
a  parol  agreement  to  vary  a  written  instrument 
upon  the  ground  that  the  plaintiff  had  taken 
Issue  on  the  plea. 

The  rule  that  where  an  oral  agreement  ha« 
been  but  partially  reduced  to  writing  the  whole 
agreement  is  open  to  proof,  however,  is  not  ap- 
plicable to  proof  tending  to  convert  an  abso- 
lute note  into  an  agreement  that  the  sum  named 
should  be  paid  out  of  a  particular  fund.  Gor- 
rell  V.  Home  L.  Ins.  Co.  24  U.  S.  App.  188.  63 
Fed.  Rep.  371,  11  C.  C.  A.  240.  See  also  David- 
son V.  Bodley.  27  La.  Ann.  149,  9upra,  IV.  b. 

VI.  AffreementB  constituting  consideration  for 

note, 

a.  Scope  of  the  subject. 

In  dealing  with  the  subject  of  this  section  It 
Is  not  intended  to  go  into  the  general  subject 
of  consideration  for  negotiable  paper  or  failure 
of  such  consideration,  and  on  account  of  the  ex- 
tent of  the  note  cases  with  relation  to  agree- 
ments but  remotely  connected '  with  the  consid- 
eration of  the  note,  such  as  warranty  of  title 
or  quality,  when  a  note  Is  given  for  the  pur- 
chase price,  etc.  etc.,  have  been  omitted.  All 
that  is  intended  to  be  treated  in  this  section 
is  the  question  of  the  effect  of  the  breach  of  an 
agreement,  whether  written  or  parol,  as  a 
defense  to  an  action  on  a  note  where  the  agree- 
ment constitutes  either  in  whole  or  In  part  the 
consideration  for  which  the  note  was  given. 

b.  The  general  doctrine. 

While  parol  evidence  of  a  contemporaneom 
agreement  or  understanding  is  inadmissible  to 
vary,  contradict,  or  explain  the  terms  of  the 
note.  It  may  be  introduced  to  show  that  the  note 
was  given  without  a  consideration,  or  that  the 
consideration  had  in  whole  or  In  part  failed. 
Penny  v.  Graves,  12  111.  287 ;  Juilliard  r,  Chaf- 
fee, 92  N.  Y.  529. 

A  note  cannot  be  enforced  If  the  agreement 
of  the  payee  upon  which  its  consideration  Is 
based  has  been  violated.  Simpson  Centenary 
College  V.  Bryan.  60  Iowa,  293. 

And  the  existence  of  a  contemporaneons  parol 
agreement  between  the  parties  under  the  Influ- 
ence of  which  a  note  or  contract  has  been  signed, 
which  is  violated  as  soon  as  it  has  accomplished 
its  purpose  in  securing  the  execution  of  the  pa- 
per, may  always  be  shown  when  the  enforcement 
of  the  paper  is  attempted.  Clinch  Valley  Coal 
&  I.  Co.  V.  Willing,  180  Pa.  165. 

Thus,  that  a  note  was  given  to  renew  a  pre- 
vious note  upon  the  payee's  agreement  to  return 
the  previous  note  to  the  maker,  which  had  never 
been  done,  is  a  good  defense  in  an  action  upon 
the  subsequent  note  as  tending  to  show  that  it 
was  without  consideration.  Miller  v.  Ritz,  3  B. 
D.  Smith,  253. 

And  an  agreement  by  the  payee  of  a  note 
with  the  maker  that  a  third  person  shoald  and 
would  in  all  things  conform  to  and  execute  a 
contract  made  by  him  with  the  maker  of  the 
note,  which  he  wholly  failed  to  do.  and  In  con- 
sideration for  which  the  note  was  given,  is  a 
good  defense  in  an  action  on  the  note.  Gale  v. 
Harp,  04  Ark.  462;  Goodwin  ▼.  Nlckerson,  61 
Cal.  166. 
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And  where  a  note  is  given  as  a  part  of  a 
I>artlcular  fund  the  amount  of  which  the  payee 
agrees  with  the  malcer  shall  never  be  diminished 
and  that  It  is  to  be  ased  for  specified  objects, 
auch  agreement  t>eing  the  consideration  for  the 
note,  an  appropriation  of  snch  fund  to  other  ob- 
jects and  its  use  so  as  to  diminish  its  amount 
would  constitute  a  defense  to  the  enforcement 
of  the  note.  Simpson  Centenary  College  ▼. 
Bryan,  50  Iowa,  208. 

So,  where  the  consideration  for  a  promissory 
note  was  an  agreement  by  the  payees  to  deliver 
certain  goods,  and  they  only  delivered  a  portion 
of  them,  there  can  be  no  recovery  on  the  note 
In  excess  of  the  value  of  the  goods  delivered. 
Shoe  &  L.  Nat.  Banlc  v.  Wood,  142  Mass.  563. 

And  an  agreement  at  the  time  of  making  a 
note  given  for  the  price  of  goods  sold,  that  a 
deduction  should  be  made  in  case  the  goods  did 
not  turn  out  to  be  as  good  as  represented,  is  ad- 
missible in  evidence  in  an  action  on  the  note. 
Shepherd  v.  Temple,  8  N.  H.  455. 

And  a  parol  agreement  contemporaneoas  with 
a  note  given  for  the  purchase  price  of  a  given 
number  of  tons  of  hay  at  a  given  price  per  ton, 
that  if  It  should  fall  short  of  .the  estimated  or 
supposed  quantity  a  corresponding  credit  should 
be  given  on  the  note,  may  be  set  up  in  an  action 
on  the  note,  where  it  appears  that  the  estimated 
quantity  fell  short,  to  show  that  the  maker  was 
^itltled  to  the  proportionate  reduction  as 
against  the  payee  or  a  holder  with  notice.  Braly 
▼.  Henry,  71  Cal.  481. 

And  that  a  note  was  given  In  payment  for 
logs  cut  by  the  payee  and  to  be  delivered  by  him 
to  the  makers,  and  was  put  in  the  hands  of  a 
third  person  with  the  understanding  that  he 
was  to  pay  all  claims  against  said  logs,  which 
ahould  be. considered  a  payment  upon  the  note, 
and  that  he  did  pay  certain  claims,  and  that 
the  payee  did  not  deliver  to  the  makers  ail  the 
logs  agreed  upon,  and  that  a  part  of  those  deliv- 
ered were  cut  from  the  land  of  another  person 
from  whom  the  makers  were  obliged  to  purchase 
them,  may  be  proved  by  parol  In  an  action  on 
the  note,  as  tending  to  show  failure  of  consid- 
eration.    Smith  V.  Carter.  25  Wis.  288. 

All  that  one  who  purchased  a  machine  and 
irave  his  note  therefor,  relying  upon  the  agree- 
ment of  the  vendor  to  have  a  defect  In  it  re- 
paired, can  require,  however,  is  to  be  allowed  a 
discount,  in  case  of  failure  to  make  such  repairs 
of  so  much  as  such  repairs  would  cost.  Thom- 
son V.  Sexton,  15  B.  C.  08. 

So,  a  note  give  in  consideration  of  an  agree- 
ment upon  the  part  of  the  payee  to  furnish  cer- 
tain secret  recipes  and  chemical  formula  with 
Instructions  for  their  use,  which  the  payee  to- 
tally fails  to  perform,  is  invalid  and  uncollecti- 
ble for  failure  of  consideration.  Booth  v.  Fits- 
er,  82  Ind.  66. 

And  evidence  In  an  action  on  a  promissory 
note  given  for  a  policy  of  insurance,  of  an  agree- 
ment between  the  maker  and  the  general  agent 
of  the  insurance  company  that  the  maker  could 
have  sixty  days  to  determine  whether  he  would 
or  would  not  be  insured,  and  that  if  within  that 
time  he  should  decide  not  to  be  insured  and  so 
notify  the  company  the  policy  should  be  taken 
back  and  the  note  returned,*  is  admissible  upon 
an  issue  as  to  whether  there  was  a  contract  1>e- 
tween  the  parties  and  a  completed  delivery  of 
the  policy  and  note  under  it.  Watklns  v.  Bow- 
ers, 110  Mass.  383. 

And  a  note  given  for  an  insurance  premium 
and  a  contemporaneous  receipt  referring  to  the 
note  and  stating  how  and  for  what  it  was  re- 
ceived, in  which  the  payee  agreed  to  procure  the 
appointment  of  the  maker  as  agent  of  the  Insur- 
ance company  as  a  part  of  the  consideration  of 
the  note,  and  containing  the  mutual  agreement 
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and  understanding  that  the  note  was  not  to 
take  effect  and  be  binding  unless  the  maker 
should  be  so  appointed,  and  that  It  was  to  be 
returned  in  default  of  such  appointment,  are  to 
be  considered  together,  and  bothr  must  be  read  as 
evidence  of  what  the  contract  of  the  parties  was  ; 
and  where  such  appointment  was  never  received 
in  pursuance  of  such  agreement  no  recovery  can 
be  had  on  the  note.  Lawrence  v.  Griswold,  80 
Mich.  410. 

Nor  can  recovery  be  had  on  a  note  given  for 
the  purchase  price  of  lands  and  deposited  in 
escrow  to  be  delivered  to  the  payee  when  he  and 
another  executed  a  warranty  deed  sufficient  to 
pass,  the  title  in  fee  of  the  premises  contracted 
to  be  conveyed,  where  no  deed  in  the  proper 
form  was  deposited  with  the  person  holding  the 
note.     Glover  v.  Chase,  3  McCrary,  500. 

And  that  a  note  was  given  for  the  purchase 
of  a  tract  of  land  under  an  agreement  in  writing 
that  the  vendor  should  cancel  and  discharge  the 
title  of  another  to  a  part  of  the  land  before  any 
portion  of  It  should  be  payable,  and  that  the 
vendor  had  failed  to  procure  such  discharge, 
constitutes  a  valid  defense  in  an  action  on  the 
note.     Rogers  v.  Broadnax,  24  Tex.  538. 

So,  while  ordinarily,  where  a  person  gives  his 
note  for  a  quitclaim  deed  he  canno^  on  account 
of  a  defect  In  the  title  avoid  the  payment  of  the 
note,  where  there  is  an  express  written  stipula- 
tion that  the  note  should  not  be  paid  unless  the 
land  should  be  held  by  the  purchaser,  failure 
of  title  Is  a  good  defense.  Bean  v.  Flint,  30 
Me.  224. 

And  a  note  given  by  one  of  two  Joint  owners 
of  real  estate  to  the  other  in  consideration  that 
he  would  say  what  he  would  give  or  take  so  that 
one  might  own  the  whole  property,  pursuant  to 
which  the  payee  named  a  price  for  which  tne 
maker  agreed  to  sell,  but  the  payee  afterwards 
refused  to  carry  out  the  bargain.  Is  subject  to 
the  defense  of  failure  of  consideration.  Hawlcs  v. 
Truesdell.  12  Allen.  564. 

And  that  an  agreement  was  made  contempo- 
raneous with  a  note  given  for  the  purchase  price 
of  land,  that  the  maker  was  to  pay  $100  for  the 
land  and  a  further  sum  of  $100  in  consideration 
that  the  payee  should  procure  a  highway  to  be 
established  upon  it,  and  that  the  payee  had 
failed  to  procure  the  establishment  of  such  high- 
way, and  the  maker  had  paid  all  except  the  $100 
upon  the  note,  is  a  good  defense  in  an  action 
thereon,  and  is  not  open  to  the  objection  that 
it  varies  the  terms  of  the  contract  embodied  In 
it.     DIcken  v.  Morgan,  54  Iowa,  684. 

And  the  maker  of  a  promissory  note  given  for 
an  Instalment  of  roit  of  a  warehouse  for  a  term 
to  begin  in  the  future  under  a  lease  stipulating 
that  in  case  of  injury  to  the  property  by  fire  the 
lessor  should  rebuild  in  a  reasonable  time,  a 
shed  belonging  to  which  was  destroyed  before 
the  term  commenced  and  the  lessor  failed  to  re- 
build, may  set  up  as  a  defense  in  an  action  on 
the  note  that  he  was  induced  to  take  possession 
at  the  beginning  of  the  term  and  held  under  the 
lease  because  of  a  verbal  promise  made  by  the 
lessor  to  rebuild  the  shed,  but  for  which  he 
would  have  declined  to  enter.  LIghtfoot  v. 
West,  08  Ga.  546. 

So,  where  the  settlement  of  a  slander  suit 
operates  by  agreement  as  the  sole  consideration 
for  a  note,  failure  to  sign  the  settlement  may 
constitute  a  defense  to  the  note  on  the  principle 
of  showing  want  of  consideration.  Payne  v. 
Ladue,  1  Kill.  116. 

And  an  oral  agreement  contemporaneous  with 
a  note  given  by  one  against  whom  an  action  In 
garnishment  was  pending,  for  the  whole  claim 
against  him.  that  in  case  of  a  Judgment  against 
him  as  garnishee  the  amount  of  It  should  be 
deducted  from  the  note,  and  the  fact  that  such 
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Judgment  was  afterwards  rendered  against  him, 
may  be  shown  by  parol  In  an  action  on  the  note 
as  a  partial  failure  of  conslderatlop.  Peterson 
T.  Johnson,  22  Wis.  21,  94  Am.  Dec.  581. 

So,  that  work  done  and  materials  furnished 
were  not  in  accordance  with  the  contract  there- 
for by  which  the  persons  supplying  them  guar- 
anteed all  work  done  and  materials  furnished 
for  a  period  of  flTe  years  and  agreed  to  repair 
the  work  and  keep  it  in  good  order  for  said  pe- 
riod, is  a  good  defense  in  an  action  on  the  note 
glyen  for  such  work  done  and  materials  fur- 
nished. Louchhelm  v.  Maguire,  186  Pa.  811, 
6  Pa.  Super.  Ct.  635. 

And  an  agreement  contemporaneous  with  a 
promissory  note  given  for  one  half  of  the  com- 
mission to  which  the  maker  would  be  entitled 
on  the  sale  of  a  designated  quantity  of  an  ar- 
ticle of  which  he  bound  himself  to  use  his  best 
endeavors  to  sell,  constitutes  a  complete  defense 
In  an  action  on  the  note,  where  he  never  sold 
or  endeavored  to  sell  any  part  of  it,  and  ne^er 
became  entitled  to  any  commission.  Carrington 
V.  Waff,  112  N.  C.  115. 

And  that  a  promissory  note  was  given  in  con- 
sideration of  the  agreement  of  the  payee,  who 
was  an  attorney  at  law,  that  he  would  procure 
certain  papers  for  the  maker  of  the  note  of 
value  to  him  on  or  before  a  designated  time, 
which  he  failed  to  do,  is  admissible  in  evidence 
In  an  action  on  the  note  as  a  defense  by  way  of 
failure  of  consideration.  Dodge  v.  Oatis,  27 
Kan.  762. 

So, '  the  failure  of  an  agent  to  perform  his 
agreement  with  his  principal  to  examine  the  rec- 
ords and  report  all  encumbrances  on  lots,  the 
agent  was  to  take  in  exchange  for  his  principal, 
hereby  an  encumbrance  on  one  of  the  lots  was 
not  discovered,  is  a  good  defense  In  an  action  by 
the  agent  against  the  principal  on  a  note  given 
for  his  service,  and  it  is  not  necessary  to  prove 
the  exact  value  of  the  lot  so  lost.  Harkness  v. 
Briscoe,  47  Mo.  App.  106. 

And  an  agreement  to  build  certain  blind 
ditches  on  another's  land  under  a  warranty  that 
they  would  carry  ofT  all  surplus  waters,  and  pro- 
viding that  if  they  did  not  fulfil  the  conditions 
of  the  warranty,  the  persons  constructing  them 
would  return  and  dig  open  ditches  in  their  place, 
and  proof  that  the  blind  ditches  constructed 
pursuant  thereto  were  worthless  for  all  pur- 
poses, and  that  the  person  constructing  them 
left  the  state  and  did  not  dig  the  open  ditches 
agreed  upon,  are  a  complete  defense  in  an  ac- 
tion on  the  note  given  for  payment  for  the  dig- 
ging.    Slater  v.  Foster,  62  Minn.  150. 

And  an  oral  agreement  at  the  time  of  the 
execution  of  a  note,  between  the  maker  and  the 
payee,  that  the  note  which  was  given  pursuant 
to  an  agreement  in  writing  by  which  the  maker 
gave  the  payee  a  right  of  way  across  his  land 
to  dig  a  ditch  for  irrigating  purposes  and  to  give 
him  a  certain  sum  per  acre  for  all  land  irrigated 
thereby,  should  not  be  paid  unless  the  canal  was 
constructed  and  completed  across  the  lands  of 
the  maker  so  that  a  designated  number  of  acres 
could  be  Irrigated  therefrom  before  the  maturing 
of  the  note,  and  proof  that  the  payee  had  failed 
to  complete  the  canal  in  accordance  with  such 
agreement,  are  competent  as  a  defense  to  the 
note  by  way  of  failure  of  consideration.  Bill- 
ings y.  Everett,  52  Cal.  661. 

c.  Application  to  parol  agreements. 

Where  the  note  in  suit  Is  a  completed  coa- 
tract  entered  into  upon  a  valid  and  subsisting 
consideration,  the  writing  must  speak  for  Itself, 
and  contemporaneous  parol  agreements  incon- 
sistent with  it  are  inadmissible  to  affect  the  lia- 
bility thereby  assumed ;  but  in  determining 
whether  the  contract  was  complete  and  founded 
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upon  such  consideration  the  transaction  out  of 
which  it  grew  is  open  to  investigation.  Leigh- 
ton  V.  Bowen,  75  Me.  504. 

And  parol  agreements  and  their  breach  may 
be  pleaded  and  admitted  in  evidence  as  a  defense 
in  an  action  on  a  note  where  the  agreement  con- 
stitutes the  consideration  for  the  note,  and  the 
breach  consequently  constitutes  a  failure  of  con- 
sideration therefor. 

Thus,  parol  evidence  that  a  note  was  given  'n 
payment  of  the  price  of  a  horse,  and  that  it  was 
agreed  between  the  parties  that  the  note  should 
be  returned  if  the  horse  died,  and  that  the 
horse  afterward  died  and  the  return  of  the  note 
was  refused,  is  admissible  as  a  defense  in  an 
action  on  the  note.  Barlow  v.  Flemming,  6  AJa. 
146.  But  see  Gatlin  v.  Kllpatrick.  4  N.  C.  (1 
Car.  Law  Repos.)  534,  6  Am.  Dec.  557;  Colum- 
bia V.  Amos,  5  Ind.  184 ;  Hatch  v.  Hyde.  14  Vt. 
25,  30  Am.  Dec.  203,  supra,  II.  c. 

And  where  a  note  Is  given  for  a  designated 
number  of  tons  of  hay  at  a  given  price  per  ton, 
for  the  estimated  amount,  and  it  is  agreed  by 
parol  that  if  it  fails  short  of  the  estimated 
quantity,  a  corresponding  credit  should  b«  given 
on  the  note,  and  It  is  found  to  be  a  less  number 
of  tons  than  that  estimated,  a  rebate  is  to  be 
made  and  the  parol  agreement  may  be  proved. 
Braly  v.  Henry,  71  Cal.  481. 

And  a  parol  contemporaneous  agreement  be- 
tween the  parties  to  a  note  given  for  the 
purchase  price  of  a  sewing  machine,  that  the 
vendor  would  furnish  the  purchaser  with  work 
for  such  machine  at  a  stipulated  price  and  with- 
in an  agreed  time  sufficient  to  pay  for  the 
machine,  may,  upon  his  failure  to  perform  it, 
be  pleaded  as  a  set-off  to  the  damages  sustained 
thereby  in  an  action  upon  the  note.  Weeks  t. 
Medler,  20  Kan.  57. 

So,  an  agreement  by  a  hank  discounting  a 
note  payable  in  gold,  and  giving  the  bills  of  a 
certain  bank  therefor,  that  It  would  within 
ninety  days  thereafter,  whenever  requested,  re- 
deem the  bills  at  its  counter  with  gold  at  a 
specified  discount,  which  it  afterwards  failed 
and  refused  to  do,  is  not  liable  to  the  objection 
that  it  constitutes  an  effort  to  contradict  the 
terms  of  the  written  instrument  by  paroL 
Racine  County  Bank  v.  Keen,  13  Wis.  210. 

And  where  a  promissory  note  expressly  recites 
that  it  was  given  In  consideration  of  the  indebt- 
edness of  a  third  party  to  the  payee,  which 
the  maker  thereby  assumes,  parol  evidence 
is  admissible  to  show  that  the  assumed 
indebtedness  was  evidenced  by  a  promissory 
note  held  by  the  payee,  which  was  to  be  deliv- 
ered to  the  makers  of  the  new  note,  but  which 
was  not  delivered  but  still  retained  by  the  pay- 
ee.    Powell  V.  Subers,  67  Ga.  448. 

So,  that  a  note  was  given  to  secure  the  sup- 
port of  the  mother  of  the  person  making  it  dur- 
ing her  natural  life,  and  that  it  was  agreed  be- 
tween the  parties  that  the  note  was  to  be  sur- 
rendered at  her  death,  and  proof  of  her  death, 
constitute  a  sufficient  defense  In  an  action  on 
the  note  by  way  of  failure  of  consideration. 
Klrkpatrick  v.  Taylor,  43  111.  207. 

And  where  a  debtor  pays  part  of  his  debt  be- 
fore it  is  due,  and  a  note  is  given  instead  of  a 
receipt,  under  an  agreement  that  it  should  be 
mere  evidence  that  interest  should  be  allowed 
upon  the  amount  paid  until  the  whole  should  be- 
come due,  the  agreement  Is  not  a  parol  agree- 
ment, void  under  the  statute  of  frauds  as  in- 
tended to  vary  a  written  one,  but  goes  to  show 
want  of  consideration,  and  in  that  view  would 
defeat  a  recovery  upon  the  note  as  between  the 
original  parties.     Slade  v.  Halsted,  7  Cow.  322: 

So.  the  failure  to  construct  a  railroad  In  ac- 
cordance with  an  oral  agreement  accompanying 
a  subscription  for  railroad  stock  for  which  a 
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note  is  given  which  Is  not  to  be  paid  unless  the 
road  Is  constracted  before  its  maturity  consti- 
tutes a  failure  of  consideration  for  the  note ;  it 
is  not  necessary  that  the  condition  as  to  pay- 
ment should  be  incorporated  in  the  note  to  be 
valid.  Jefferson  v.  Hewitt,  103  Cal.  624.  But 
see  Cairo  &  V.  R.  Co.  t.  Delap,  7  111.  App.  60 ; 
Foy  V.  Blackstone.  31  III.  538,  83  Am.  Dec.  246, 
supra,  II.  c. 

And  parol  evidence  that  notes  apparently 
made  In  payment  of  insurance  premiums  were 
made  uDon  the  express  agreement  that  the  in- 
surance company  would  loan  to  the  maker  upon 
bis  insurance  and  the  execution  of  the  notes  a 
designated  sum  for  as  long  a  time  as  he  would 
continue  to  pay  premiums  on  the  policy  upon  his 
furnishing  satisfactory  security  for  the  loan, 
and  that  he  complied  with  all  the  directions 
prescribed,  and  that  the  company  refused  to 
make  him  the  loan,  and  upon  such  refusal  he 
tendered  his  policy  and  demanded  the  surrender 
of  his  notes,  is  admissible  in  an  action  on  the 
notes,  as  the  notes  and  agreements  constitute 
parts  of  the  same  contract,  and  only  a  part  of 
It  was  put  in  writing.  Life  Asso.  of  America  ▼. 
Cravens,  60  Mo.  388. 

And  an  oral  agreement  between  the  parties  to 
a  note  given  for  the  whole  claim  of  the  payee 
against  the  maker,  pending  an  action  in  gar- 
nishment against  the  maker  by  a  Judgment  cred- 
itor of  the  payee,  that  in  case  of  a  Judgment 
against  him  as  garnishee  the  amount  of  it 
should  be  deducted  from  the  note,  after  which 
Judgment  is  rendered  against  him  and  paid  by 
him,  is  not  within  the  rule  excluding  evidence 
of  a  verbal  contemporaneous  agreement  of  the 
parties  to  vary  or  contradict  the  terms  of  their 
written  contract,  and  may  be  shown  by  parol  in 
an  action  on  the  note  as  evidence  of  a  partial 
failure  of  consideration.  Peterson  v.  Johnson, 
22  Wis.  21,  04  Am.  Dec.  581. 

So,  where  the  owner  of  a  tract  of  land  for  the 
purchase  price  of  which  he  had  given  three 
notes  to  the  former  owner  sells  It  to  another  and 
It  is  agreed  that  the  purchaser  shall  execute 
three  notes  for  the  same  amount  to  fall  due  at 
the  same  time  with  the  former  notes,  which  the 
vendor  agrees  to  substitute  for  those  held  by 
the  original  owner,  and  he  falls  to  substitute  one 
of  them  for  one  of  the  old  ones,  and  the  pur- 
chaser pays  one  of  the  notes  then  held  by  the 
original  owner,  sfkch  failure  constitutes  a  valid 
defense  in  an  action  on  one  of  the  new  notes 
when  sued  upon  by  the  payee,  who  was  the 
vendor  for  the  use  of  another,  and  the  agreement 
to  substitute  the  new  notes  for  the  old  Is  not 
subject  to  the  objection  that  It  is  a  varying  of 
the  terms  of  the  written  agreement  by  parol. 
Honey  cut  v.  Strother,  2  Ala.  135. 

And  an  agreement  by  one  procuring  the 
purchase  of  lands  by  another  for  the  purchase 
price  of  which  the  latter  had  given  notes  which 
the  former  signed  as  surety  made  after  the  con- 
veyance of  the  land  to  the  former,  and  the  exe- 
cution by  him  of  his  notes  corresponding  to  the 
notes  already  given  by  the  latter  to  the  vendor, 
that  the  flrst  purchaser  should  deliver  the 
second  purchaser's  notes  to  the  vendee  and  take 
those  originally  given,  does  not  vary  the  terms 
of  the  written  contract,  but  goes  to  the  consider- 
ation of  the  note  and  to  show  the  relation  of 
the  Joint  makers  to  the  payee,  which  might  be 
done  by  parol  evidence  even  if  the  legal  effect 
of  the  writing  was  changed  thereby :  and  where 
the  first  purchaser,  in  violation  of  the  agree- 
ment, assigns  the  notes  for  his  own  before  a 
second  purchaser  is  compelled  to  pay  the  notes 
given  to  the  vendor  upon  which  he  was  surety, 
it  is  a  good  defense  In  an  action  on  the  notes 
last  given.     Kawllngs  v.  Fisher.  24  Ind.  52. 

And  a  contemporaneous  parol  agreement,  on 
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the  faith  of  which  notes  given  for  a  portion  of 
the  purchase  money  for  certain  town  lots  were 
signed,  that  the  lots  were  to  be  at  once  recon- 
veyed  to  a  trustee,  who  should  hold  them  as  se- 
curity for  the  sums  due  upon  the  notes,  and 
should  exhaust  the  security  thus  furnished  be- 
fore the  payment  of  the  notes  should  be  re- 
quired of  tne  maker,  and  that  he  should  only  be 
required  to  pay  the  balance,  if  any.  remaining  due 
upon  the  notes  after  the  application  of  such 
security,  and  the  fact  that  the  lots  were  re- 
tained by  the  trustee,  furnishes  a  good  defense 
to  the  action  on  the  note,  and  one  which  It  Is 
competent  for  the  maker  to  make.  Clinch  Val- 
ley Coal  &  I.  Co.  V.  Willing,  180  Pa.  165. 

In  the  above  case,  Clarke  v.  Allen,  132  Pa.  40, 
8upra,  II.  d,  and  Zlegler  v.  McFarland,  147  Pa. 
607,  supra,  II.  b,  were  distinguished  upon  the 
ground  that  in  those  cases  the  agreement  set  up 
was  wholly  inconsistent  with  the  terms  of  the 
note,  the  written  contract  and  the  alleged  parol 
contract  set  up  as  its  inducement,  being  so  in- 
consistent that  both  could  not  stand,  while  In 
the  case  at  bar  the  note  is  left  In  full  force  by 
the  averment  of  the  contemporaneous  parol 
agreement.  See  also  Holzworth  v.  Koch,  26 
Ohio  St.  33,  supra,  11  d,  and  Braly  v.  Henry,  71 
Cal.  481 :  Smith  v.  Carter,  25  Wis.  283 ;  Peter- 
son V.  Johnson,  22  Wis.  21,  94  Am.  Dec.  581 ; 
Billings  V.  Everett,  52  Cal.  661,  supra,  VI.  b. 

d.  What  agreements  are  within  the  rule. 

Whenever  a  defendant  can  maintain  a  cross- 
action  for  damages  on  account  of  a  defect  In  per- 
sonal property  purchased  by  him  or  for  a  non- 
compliance by  the  plaintiff  with  his  part  of  the 
contract,  he  may  In  defense  to  an  action  upon 
his  note  made  in  consequence  of  such  purchase 
or  contract,  claim  a  deduction  corresponding 
with  the  injury  he  has  sustained.  Peden  v. 
Moore,  1  Stew,  ft  P.  (Ala.)  71,  21  Am.  Dec.  649. 

Thus,  the  failure  to  return  a  note,  in  consid- 
eration for  the  return  of  which  another  note 
was  given,  constitutes  a  total  failure  of  consid- 
eration for  the  latter  note  and  a  good  defense 
in  an  action  thereon.  Perry  v.  Connell  (Tex. 
Civ.  App.)  31  S.  W.  685. 

And  that  a  note  was  given  to  replace  another 
worthless  note  and  upon  an  agreement  and 
promise  on  the  part  of  the  payee  that  he  would 
furnish  the  makers  on  credit  with  all  the  goods 
tliey  might  desire,  and  that  thereafter  they  re- 
fused to  fill  their  orders.  Is  a  good  defense  in 
an  action  on  the  notes  by  way  of  failure  of  con- 
sideration.    Barnes  v.  Stevens,  62  Ind.  226. 

And  that  a  part  of  the  sum  In  consideration 
for  which  a  note  was  given  was  included  In  it, 
upon  the  express  agreement  between  the  parties 
that  suit  should  not  be  brought  upon  it  for  sixty 
days,  which  time  had  not  elapsed,  is  a  good  de- 
fense in  an  action  on  the  note  by  way  of  show- 
ing a  partial  failure  of  consideration.  Hill  v. 
Enders.  19  111.  163. 

And  evidence  that  an  action  had  been  com- 
menced against  a  debtor,  and  that  another  in- 
dorsed a  note  for  the  debtor  upon  the  agreement 
of  the  creditor  that  he  would  discontinue  the  ac- 
tion and  give  at  least  one  renewal  thereof,  but 
that  he  did  not  perform  such  agreement,  but, 
on  the  contrary,  entered  up  Judgment  In  such 
action,  goes  to  establish  a  failure  of  considera- 
tion of  the  note  Indorsed,  and  should  be  ad- 
mitted in  an  action  thereon  as  a  defense.  Book- 
staver  v.  Jayne,  60  N.  Y.  146. 

So,  that  a  note  was  given  for  designated  arti- 
cles which  the  payee  agreed  to  deliver  to  the 
maker  and  which  he  never  delivered.  Is  a  good 
defense  in  an  action  on  the  note  by  way  of  fail- 
ure of  consideration.  Mitchell  v.  Stinson,  80 
Ind.  824. 
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And  no  recovery  can  be  had  on  a  note  given 
for  medical  services  to  a  physician  and  surgeon 
apon  the  agreement  that  he  woald  permanently 
cure  the  wife  of  the  maker  of  the  note,  and  that 
If  he  failed  to  so  cure  her  he  would  not  charge 
anything  for  his  services,  upon  the  representa- 
tion to  the  maker  of  the  note  that  she  was  cured, 
which  afterwards  proved  to  be  false,  such  facts 
establishing  a  failure  of  consideration.  Andros 
V.  Chllders.  14  Or.  447. 

And  a  promissory  note  given  by  a  client  to  an 
attorney  for  services  to  be  rendered  in  a  suit  is 
void,  though  in  the  hands  of  an  innocent  trans- 
feree, under  Georgia  act  of  1831,  |  1,  providing 
that  contracts  between  a  client  and  an  attorney 
shall  be  held  and  deemed  null  and  void  whenever 
the  said  attorney  shall  fail  to  attend  in  person 
or  by  some  competent  attorney  to  the  suit  or 
suits  which  he  contracted  to  attend  to  until  the 
rendition  of  a  Judgment,  where  he  thus  falls  to 
attend.     Weed  v.  Bond,  21  Ga.  105. 

So,  where  the  payee  of  a  promissory  note 
procured  the  same  to  be  executed  by  stipulating 
with  the  maker  that  he  would  procure  employ- 
ment for  a  third  person  for  whose  benefit  the 
note  was  given  and  who  received  the  entire  con- 
sideration therefor  by  which  the  latter  would 
earn  enough  money  to  pay  the  note,  a  total 
breach  of  such  stipulation  is  a  defense  to  an  ac- 
tion brought  upon  the  note  by  the  payee. 
Toombs  V.  West,  94  Ga.  280. 

And  that  a  note  was  given  for  the  dlfTerence 
between  the  value  of  two  sewing  machines  on  a 
trade,  and  that  It  was  agreed  at  the  time  that 
the  payee  should  repair  the  machine  given  by 
him  in  the  trade,  which  he  refused  to  do  and 
the  machine  proved  to  be  worthless,  constitute 
a  good  counterclaim  in  an  action  on  the  note. 
Howe  Mach.  Co.  v.  Reber,  66  Ind.  498. 

And  where  a  note  Is  given  in  consideration  of 
the  sale  and  delivery  of  a  quantity  of  flour 
which  was  to  be  shipped  on  board  a  designated 
steamer  then  at  tiie  wharf  to  be  transported  to 
the  purchaser,  and  only  a  small  quantity  was 
put  on  board,  the  transaction  may  be  set  up  as 
a  defense  in  an  action  on  the  note  by  way  of 
failure  of  consideration.  Corwlth  v.  Colter,  82 
111.  584. 

So,  where  the  consideration  for  a  note  con- 
sisted in  part  of  an  agreement  to  convey  a  valid 
and  clear  title  to  certain  lands  to  the  maker 
thereof,  and  such  agreement  was  not  compiled 
with,  there  Is  a  failure  of  consideration  to  the 
extent  of  the  amount  which  the  maker  Is  re- 
quired to  pay  to  perfect  his  title,  and  such 
amount  may  be  set  up  as  a  defense  against  any 
assignee  of  the  note  without  regard  to  any  ques- 
tion of  notice  of  time  of  assignment.  Holman 
V.  Creagmiles,  14  Ind.  177. 

And  where  the  payee  of  a  note  was  to  convey 
to  the  maker  a  good  title  to  land  by  a  good  and 
sufficient  deed  at  the  time  of  receiving  a  desig- 
nated amount  of  cash  and  a  note  for  the  price, 
but  failed  to  do  so,  but  delivered  Instead  a  paper 
which  conveyed  no  title,  and  never  tendered  or 
offered  to  execute  and  deliver  a  valid  deed,  both 
parties  are  to  be  treated  as  having  rescinded  the 
bargain,  and  the  consideration  for  the  note  en- 
tirely fails.     Curtis  v.  Clark,  183  Mass.  509. 

And  where  a  vendor  agrees  to  convey  her  in- 
terest in  certain  land  to  the  vendee  upon  the 
payment  of  a  designated  sum  and  the  execution 
of  notes  for  the  balance,  and  she  conveys  a 
part  of  the  land  of  less  value  than  the  sum  paid 
and  refuses  to  convey  the  rest,  the  consideration 
for  the  notes  falls  and  no  recovery  can  be  had 
thereon,  for  the  reason  that  the  conveyance 
of  the  land  was  to  be  made  upon  the  execution 
of  the  notes,  and  therefore  the  obligation  of  the 
maker  to  pay  the  notes  Is  dependent  upon  the 
performance  of,  or  an  offer  to  perform,  her  con- 
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tract  by  the  payee.     Cooper  v.  King,  78  Iowa, 
136. 

And  the  failure  to  fulfil  an  obligation  to  give 
a  deed  of  certain  lands  In  consideration  for 
which  a  note  was  given  Is  a  sufficient  ground  to 
warrant  relief  in  chancery  against  the  note 
where  the  obligor  is  bankrupt,  though  the  fail- 
ure to  perform  the  obligation  was  due  to  the 
fact  that  it  had  become  impossible  from  the  act 
of  God.     Williams  v.  Smith,  2  Root,  464. 

So,  that  a  promissory  note  was  given  for  the 
purchase  of  a  tract  of  land  under  an  agreement 
in  writing  that  the  vendor  should  cancel  and 
discharge  the  title  of  a  third  person  to  a  part 
of  the  land  before  any  portion  of  the  note  should 
be  payable,  and  that  he  had  failed  to  comply 
with  the  condition,  is  a  valid  defense  in  an  ac- 
tion thereon  by  one  who  received  It  after  matur- 
ity.    Rogers  v.  Broadnax,  24  Tex.  538. 

And  that  a  note  was  given  for  the  purchase 
money  of  a  tract  of  land  conveyed  to  the  maker 
at  the  Instance  of  the  payee  by  a  person  who 
was  insolvent,  and  that  the  payee  had  agreed  to 
pay  off  a  mortgage  upon  the  premises  of  an 
amount  greater  than  the  note  sued  on.  which 
he  had  failed  to  do  and  the  maker  had  been 
compelled  to  pay  it,  constitute  a  good  defense 
in  an  action  on  the  note  by  way  of  failure  of 
consideration.     Miller  v.  Glbbs,  29  Ind.  228. 

And  that  a  note  was  executed  In  consideration 
of  a  lease  of  certain  premises,  and  that  at  the 
time  of  the  execution  thereof  the  maker  of  the 
lease  was  not  entitled  to  possession  of  the  de- 
mised premises,  and  that  the  maker  of  the  note 
never  took  possession  of  them,  are  a  competent 
defense  in  an  action  on  the  note.  Andrews  v. 
Woodcock,  14  Iowa,  397. 

And  that  the  note  in  suit  was  one  of  six 
which  had  been  signed  by  the  maker,  pending 
negotiations  for  a  sale  by  the  payee  of  a  tract 
of  land,  and  that  the  conveyance  of  the  land  had 
been  drawn  up,  signed,  and  acknowledged  by  the 
payee  and  a  mortgage  blank  had  been 
drawn,  signed,  and  acknowledged  at  the  same 
time  with  the  note,  but  that  the  transaction 
had  not  been  completed  by  the  delivery  of  such 
papers,  and  that  they  did  not  agree  or  mean  to 
purchase  absolutely,  nor  to  bind  themselves  by 
the  notes  beyond  the  security  of  the  land  itself, 
amount  to  a  failure  to  execute  the  instruments, 
and  give  the  maker  of  the  note  the  right  to  have 
it  canceled,  and  are  a  defense  In  an  action  on 
the  note.     Scaife  v.  Byrd,  39  Ark.  568. 

And  that  an  agreement  signed  and  sealed  by 
the  payee  of  a  note,  to  sell  to  the  maker  thereof 
his  possession  as  occupant  of  certain  lands  and 
deliver  up  such  possession  by  a  certain  day,  and 
that  possession  had  not  been  delivered,  are  a 
good  defense  In  an  action  on  the  note  by  way  of 
failure  of  consideration.  Miller  v.  Wood,  23 
Ark.  546. 

So,  an  answer  in  an  action  upon  a  note  setting 
up  that  the  consideration  therefor  was  a  verbal 
promise  of  the  payee  to  the  maker  to  procure 
the  execution  to  the  latter  of  a  lease  for  a  defi- 
nite time  of  a  building  belonging  to  a  third  per- 
son and  alleging  a  breach  thereof,  sets  up  a  good 
defense  by  way  of  failure  of  consideration. 
Stanford  v.  Davis,  54  Ind.  45. 

And  where  a  note  Is  given  for  a  part  of  the 
purchase  price  of  certain  property  and  a  milk 
route,  and  the  payee  delivers  to  the  maker  a 
writing  stating  the  sale  of  the  milk  route,  prop- 
erty, and  fixtures,  describing  them,  and  for  the 
same  consideration  it  was  orally  agreed  that  the 
vendor  would  not  peddle  milk  In  the  same  local- 
ity while  the  vendee  should  continue  In  that 
business,  which  latter  agreement  Is  violated,  the 
writing  delivered  by  the  payee  Is  a  mere  bill 
of  particulars,  and  oral  evidence  Is  admissible 
in  an  action  on  the  note  to  prove  the  agreemeat 
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actually  made  between  tbe  parties.     Stacy  t. 
Kemp,  97  Maaa.  166. 

But  an  agreement  between  the  parties  to  a 
note  gtyen  for  the  purchase  price  of  lands  recit- 
ing the  sale,  and  that  the  payee  was  not  able  to 
procure  a  release  of  dower  from  certain  persons 
and  agreed  to  procure  such  release  within  nine 
months  or  forfeit  the  amount  of  the  note,  is  not 
a  promise  to  pay  tbe  amount,  but  is  a  forfeiture 
of  the  right  to  collect  it  In  case  of  failure  to 
procure  such  release,  the  note  becoming  dis- 
charged by  his  failure  to  comply  with  his  con- 
tract.    Phillips  y.  Longstreth,  14  Ala.  837. 

That  a  note  was  given  for  an  Interest  in  a 
patent  washing  machine  bought  by  the  maker 
of  the  payee  upon  a  verbal  agreement  that  the 
maker  should  be  required  to  pay  no  money  on  it 
unless  it  should  be  realised  from  the  sales  of 
the  machine,  however,  and  that  it  was  wholly 
worthless  and  nothing  was  realized,  cannot  be 
set  up  in  defense  In  an  action  on  a  note,  as  such 
parol  agreement  does  not  pertain  to  the  consid- 
eration of  the  note,  but  goes  to  its  validity  and 
the  obligation  of  the  maker  to  pay  It.  I>e  Long 
V.  Lee.  73  Iowa,  53. 

And  an  arrangement  between  debtors  and  a 
creditor  that  if  the  debtors  would  secure  to  the 
creditor  the  amount  then  due,  each  partner  se- 
curing his  one  half  of  the  debt,  the  creditor 
would  sell  them  such  goods  on  time  as  would  en- 
able them  to  continue  in  business,  pursuant  to 
which  the  debtors  executed  two  notes  in  settle- 
ment, after  which  they  applied  for  goods  to  re- 
plenish their  stock  and  were  refused  credit,  is 
not  a  defense  In  an  action  upon  the  notes,  as  It 
does  not  go  to  show  a  failure  of  consideration 
of  the  notes  sued  on,  it  being  tbe  precedent  debt, 
and  not  the  promise  to  furnish  the  goods,  that 
constitutes  th6  consideration.  Wortham  y. 
Cameron  (Tex.  App.)  16  S.  W.  101. 

And  that  a  note  was  given  In  consideration 
of  the  purchase  price  of  a  horse,  and  that  at  the 
time  of  its  execution  the  payee  was  Indebted  to 
the  maker  for  work  done  and  materials  fur- 
nished at  the  payee's  request  In  a  sum  greater 
than  the  amount  of  the  note,  and  that  it  was 
agreed  between  the  parties  In  consideration  of 
such  indebtedness  that  if  the  payee  did  not  pay 
it  by  performing  certain  labor  the  horse  should 
go  in  payment  of  such  indebtedness,  does  not 
show  a  defense  of  want  or  failure  of  considera- 
tion, as  tbe  consideration  consisted  of  the  horse 
purchased,  and  does  not  show  an  accord  and 
satisfaction,  as  It  does  not  appear  that  payment 
was  made  by  performing  the  work  agreed  upon, 
and  cannot  be  proved  by  parol,  as  It  would  go 
to  vary  the  legal  effect  of  the  note  sued  upon. 
Parks  v.  Zeek,  53  Ind.  221. 

8o,  that  a  promissory  note  was  made  upon  the 
payee's  promise  that  the  maker  might  collect 
the  amount  of  It  from  a  third  person  In  payment 
for  property  which  such  person  was  to  buy  from 
the  payee,  and  should  not  be  liable  on  It  If  he 
could  not  make  the  collection,  and  that  such 
third  person  had  since  become  bankrupt  and  he 
could  not  collect,  will  not  sustain  tbe  defense 
of  want  of  consideration.  Hodgklns  v.  Moul- 
ton,  100  Mass.  309. 

And  where  notes  are  executed  and  delivered 
in  consequence  of  the  adjustment  of  a  dispute 
and  in  settlement  thereof,  the  fact  that  the 
maker  was  induced  to  give  them  by  a  promise 
by  the  payee's  agent  that  he  would  sell  property 
Involved  in  tbe  dispute  for  him  at  an  advance 
price,  which  promise  had  never  been  performed 
or  intended  to  be  performed,  does  not  authorise 
the  maker  to  go  behind  the  notes  and  avail  him- 
self of  a  defense  In  the  way  of  failure  of  con- 
sideration and  fraud  in  their  procurement. 
Edison  General  Electric  Co.  v.  Blount,  96  Qa. 
272. 
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And  a  breach  of  warranty  of  a  clock,  and  an 
agreement  that  If  the  clock  should  not  prove 
good  the  vendor  would  either  make  It  good  or 
replace  It  with  a  good  one  before  the  money 
should  be  paid,  are  not  provable  by  parol  as  a 
defense  in  an  action  on  a  note  given  for  the  pur- 
chase price  thereof,  as  the  breach  of  such  stipu- 
lations would  form  the  basis  of  a  particular  ac- 
tion.    Kelso  V.  Frye,  4  Bibb,  493. 

Nor  can  a  verdict  for  the  defendant  In  an  ac- 
tion upon  a  note  given  for  agricultural  instru- 
ments which  the  payees  of  the  note  promised 
to  send  to  the  maker  within  a  certain  time,  but 
which  were  not  delivered,  be  sustained  on  the 
ground  of  failure  of  consideration,  where  It  ap- 
pears that  a  small  portion  of  tbe  articles  were 
forwarded  and  actually  received  by  the  maker 
before  the  commencement  of  the  suit ;  the  ver- 
dict should  have  been  against  him  at  least  for 
some  amount.     Burrill  v.  Parsons,  73  Me.  286. 

And  one  who  gives  a  note  for  the  purchase 
price  of  a  machine  purchased  on  the  understand- 
ing that  he  was  hot  to  pay  for  It  unless  It 
proved  satisfactory,  the  payment  being  put  off 
a  year,  so  that  if  the  machine  did  not  work  well 
the  purchaser  would  not  have  to  pay  the  note. 
Is  limited  in  time  within  which  he  may  refuse  to 
accept  the  machine  to  the  one  year  the  note  was 
to  run,  and  after  the  maturity  of  tbe  note  he  Is 
precluded  from  setting  up  as  a  defense  to  an 
action  thereon  a  claim  that  the  machine  was  un- 
satisfactory.    Hastings  v.  Adams,  67  Vt.  119. 

So,  the  nondelivery  of  a  deed  does  not  con- 
stitute a  failure  of  consideration  of  a  note  given 
for  the  purchase  price  of  the  land  where  the 
deed  was  not  to  be  delivered  until  payment  of 
the  note.     Bourland  v.  Gibson,  91  III.  470. 

And,  the  maker  of  a  note  given  for  the  pur- 
chase price  of  lands  sold  to  him  by  parol  agree- 
ment, after  which  a  bond  for  title  Is  given,  con- 
ditioned for  the  making  of  title  when  tbe  note 
should  be  paid,  cannot  resist  a  recovery  on  the 
ground  of  failure  of  consideration  In  the  absence 
of  a  disturbance  of  his  possession.  White  v. 
Beard.  5  Port.   (Ala.)  94,  80  Am.  Dec.  552. 

And  that  a  note  was  given  for  a  deed  of  land 
described  as  bounded  on  one  side  by  a  street  re- 
cently laid  out,  thus  impliedly  containing  the 
covenant  that  there  wss  such  a  street,  when 
in  fact  no  such  street  actually  existed,  and  the 
failure  of  the  grantor  to  Join  in  the  construc- 
tion of  such  street,  cannot  be  set  up  in  an  action 
on  the  note  as  a  failure  of  consideration  or  as  a 
set-off.     Loring  v.  Otis,  7  Gray,  563. 

So,  where  a  grant  Is  made  by  the  owner  of  a 
patent  milk  can  accompanying  a  sale  of  a  num- 
ber of  cans,  of  the  exclusive  use  of  the  Invention 
within  a  designated  territory,  and  It  appears 
that  the  grantor  had  furnished  cans  and  per- 
mitted their  use  In  the  same  territory  by  others 
In  violation  of  their  agreement,  such  violation 
will  not  be  held  to  constitute  a  defense  In  an 
action  on  notes  given  for  such  cans,  where  there 
is  nothing  tangible  In  the  testimony  upon  which 
a  Jury  can  base  an  estimate  of  the  loss  of  profits 
on  account  of  competition  In  that  territory  with 
such  cans  used  by  other  persons.  Davis  v. 
Davis,  84  Mich.  324. 

And  proof  In  an  action  on  a  promissory  note 
given  for  the  services  of  an  attorney-at-law  to 
be  rendered,  that  the  attorney  was  absent  at  tbe 
first  ensuing  term  of  the  court  In  which  the 
cause  with  reference  to  which  he  was  engaged 
was  pending,  and  that  the  cause  was  compro- 
mised by  the  parties  before  the  next  term,  does 
not  establish  or  tend  to  establish  a  failure  of 
consideration.     Douglass  v.  Esson,  36  Ala.  687. 

See  also  Tower  v.  Richardson,  6  Allen,  353, 
supra,  II.  e ;  Bailey  v.  Cromwell,  4  III.  71,  supra, 
IV.  b. 
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VII.  Affreementa  conatituting  oondiiion  of  de- 
livery. 

Where  an  agreement  contemporaneous  with  a 
promissory  note,  whether  oral  or  In  writing,  con- 
stitutes a  condition  which  is  to  happen  before 
the  note  la  delivered  or  goes  into  effect,  a  fail- 
are  to  perform  the  agreement  is  a  good  defense 
to  the  note  by  way  of  showing  that  the  contract 
was  never  completed  by  delivery,  or  that  it 
never  went  Into  effect  and  therefore  there  never 
was  a  contract. 

Thus,  where  it  is  shown  that  a  promissory 
note  was  delivered  to  take  effect  only  on  the 
performance  of  some  condition  or  on  the  hap- 
pening of  some  future  event,  the  contract  is  not 
operative  and  binding  until  the  condition  is  per- 
formed or  the  event  has  occurred.  Seymour  v. 
Cowing,  1  Keyes,  535. 

And  parol  evidence  is  admissible  to  show  that 
a  note  was  not  to  be  delivered  until  the  happen- 
ing of  a  designated  contingency  or  the  perform- 
ance of  a  specified  condition  which  had  not  yet 
happened  or  been  performed.  Sweet  v.  Stevens, 
7  R.  I.  375. 

And  evidence  that  a  note  was  never  in  fact 
delivered  as  a  personal  contract  unconditionally 
binding  upon  the  obligor  according  to  Its  terms, 
but  was  left  in  the  hands  of  another  to  become 
an  absolute  obligation  In  the  event  of  the  mak- 
er's electing  upon  examination  or  investigation 
to  take  an  interest  In  property  for  which  the 
note  was  given,  does  not  contradict  the  terms 
of  the  writing  or  vary  their  legal  import,  and 
is  therefore  admissible  In  an  action  on  the  note. 
Burke  v.  Dulaney,  153  U.  S.  228.  38  L.  ed.  698. 

And  parol  evidence  that  a  note  was  delivered 
to  the  payee  by  the  maker  upon  the  understand- 
ing that  it  was  to  be  delivered  up  to  the  latter 
on  his  demand  within  a  specified  time,  and  that 
It  was  so  demanded,  does  not  contradict  the 
note  or  tend  to  vary  Its  terms  within  the  mean- 
ing of  the  statute  of  frauds,  but  merely  goes 
to  the  point  of  its  nondelivery.  McFarlan^  y. 
Slkes,  Q4  Conn.  250. 

So,  no  recovery  can  be  had  on  a  note  delivered 
by  the  maker  to  the  payee  upon  the  understand- 
ing that  it  was  to  be  delivered  up  to  the  maker 
on  his  demand  within  a  specified  time,  where  he 
demanded  its  return  within  such  time,  as  the 
contract  cannot  become  binding  until  it  has  been 
delivered,  and  such  delivery  was  conditional. 
Ibid, 

The  rule  that  parol  evidence  Is  not  competent 
to  alter,  vary,  add  to,  or  take  from  a  written 
instrument  Is  not  applicable  In  an  action  on 
a  note  where  It  was  understood  between 
the  parties  that  it  was  to  be  binding 
only  conditionally,  and  that  it  was  to  be 
held  as  an  escrow,  and  that  in  violation  of  the 
agreement  under  which  it  was  held  the  holder 
was  seeking  to  enforce  it  before  the  condition 
was  complied  with.  Breeden  v.  Orlgg,  8  Baxt 
163. 

And  proof  of  an  agreement  between  the  par- 
ties to  a  promissory  note  that  It  was  to  be  of 
no  effect  unless  upon  consultation  with  a  des- 
ignated counsel  the  maker  should  be  assured  of 
the  legality  of  the  transaction  out  of  which  It 
arose,  and  that  upon  such  consultation  he  was 
advised  that  the  transaction  was  Illegal,  shows 
that  the  Instrument  never  went  into  effect  and 
the  condition  upon  which  it  was  to  become 
operative  never  occurred,  and  Is  not  within  the 
principle  excluding  evidence  contradicting  or 
varying  a  written  Instrument  by  parol.  Ware 
T.  Allen,  128  U.  S.  590,  82  L.  ed.  563. 

And  a  note  signed  by  a  vendor  of  land  and 
placed  in  the  hands  of  a  third  person  as  an 
escrow,  together  with  one  signed  by  the  pur- 
chaser upon  the  understanding  that  upon  the 
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failure  of  either  to  perform  his  part  of  the 
agreement  his  note  should  take  effect  and  be  de- 
livered by  depository  to  the  other  party,  which 
conditions  were  performed  by  the  vendee  but 
not  by  the  vendor,  is  not  altered  or  varied  by 
proof  of  such  conditions  by  parol,  and  such 
proof  is  admissible  in  an  action  thereon,  as  they 
are  not  a  part  of  the  written  contract  but  only 
the  terms  upon  which  It  was  to  take  effect. 
Couch  V.  Meeker,  2  Conn.  302,  7  Am.  Dec  274. 

And  that  a  note  given  as  a  subscription  to 
an  endowment  fund  was  delivered  to  the  payee 
in  trust  to  hold  until  the  endowment  fund 
should  be  fully  subscribed,  in  which  event  the 
delivery  should  be  deemed  final  and  complete, 
and  that  such  endowment  fund  had  never  been 
subscribed,  is  not  a  sufficient  defense  to  an  ac- 
tion on  the  note.  Roche  v.  Roanoke  Classical 
Seminary,  56  Ind.  198. 

And  an  agreement  between  the  parties  to  a 
note  given  for  the  support  of  a  certain  child, 
that  If  the  child  should  die  before  a  designated 
time  nothing  should  be  paid  on  the  note,  and  If 
within  a  further  designated  time  only  a  sum 
proportionate  to  the  time  It  should  live  thou^ 
It  was  not  annexed  to  the  note.  Is  to  be  con- 
sidered as  in  the  nature  of  a  condition,  and 
where  the  child  dies  during  the  second-named 
period  the  designated  portion  only  is  to  be 
paid.  Fellows  v.  Carpenter,  Klrby,  364.  Bnt 
see  Potter  v.  Earnest,  45  Ind.  418,  auprc^  IL 
h. 

And  an  agreement  by  shareholders  to  donate 
their  notes  for  an  amount  equal  to  their  shares 
if  other  shareholders  would  do  the  same  is  to 
be  construed  with  the  notes  thus  donated,  and 
constitutes  a  defense  to  an  action  thereon, 
where  some  of  the  shareholders  never  executed 
their  notes.  Traders'  Nat.  Bank  v.  Smith  (Tex. 
Civ.  App.)  22  S.  W.  1026. 

In  the  above  case  State  Nat.  Bank  t.  Cason. 
39  La.  Ann.  867,  and  Patten  v.  Gleason,  106 
Mass.  439,  infra,  X.,  were  distinguished  upon 
the  ground  that  in  those  cases  the  notes  were 
delivered  with  the  understanding  that  they  were 
to  take  effect  immediately,  the  maker  relying  on 
the  agreement  of  the  payee  to  comply  with  his 
part  of  the  contract ;  but  In  this  case  the  note 
was  not  to  take  effect  at  all  unless  the  condi- 
tion was  complied  with. 

So,  promissory  notes  delivered  by  a  person 
who  has  executed  them  upon  the  expms  condi- 
tion that  they  shall  not  be  deemed  his  notes  or 
be  considered  as  delivered,  unless  they  are  also 
executed  by  another  person  named  as  comaker, 
cannot  be  enforced  by  the  payee  against  such 
person  unless  also  executed  by  the  person  desig- 
nated. McCormick  Harvesting  Mach.  Co.  v. 
Faulkner,  7  S.  D.  363;  Mosher  v.  Rogers  (111.) 
20  Cent.  L.  J.  816 ;  Leaf  v.  Gibbs,  4  Car.  &  P. 
466 ;  Miller  v.  Gamble,  4  Barb.  146. 

Unless  the  Jury  are  satisfied  that  such  person, 
knowing  the  facts  and  being  aware  of  his  rights, 
had  consented  to  waive  his  objection.  Leaf  v. 
GIbbs,  4  Car.  &  P.  466. 

And  the  person  suing  upon  such  note  is 
bound  to  show  how  It  came  Into  his  hands  with- 
out a  compliance  with  the  condition.  Miller  v. 
Gamble,  4  Barb.  146. 

And  parol  evidence  thereof  Is  properly  ad- 
mitted, as  it  does  not  tend  to  vary  the  terms  of 
the  written  instruments,  bnt  tends  to  prove  that 
the  notes  were  never  in  fact  delivered  as  such, 
and  therefore  never  took  effect  or  became  opera- 
tive as  promissory  notes.  McCormick  Harvest- 
ing Mach.  Co.  V.  Faulkner,  7  S.  D.  863. 

And  one  who  signed  a  note  Jointly  with  his 
brother  on  the  representation  by  the  brother 
that  another  designated  person  would  also  Join, 
and  that  he  should  not  be  held  responsible  unlMs 
such  other  person  Joined,  is  not  liable  on  the  note 
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4a  the  hands  of  a  holder  with  notice  to  whom  it 
was  delivered  by  the  brother  upon  the  refusal 
•of  a  third  person  to  sign.  Awde  y.  Dixon,  5 
Eng.  L.  ft  Eq.  512,  6  Exch.  860,  20  L.  J.  Exch. 
:N.  S.  295. 

So,  where  a  note  was  signed  under  an  agree- 
ment that  it  should  not  bemused  except  to  take 
ap  another  designated  note  or  unless  ail  the 
.signers  to  the  other  note  signed  it.  such  under- 
standing inducing  the  maker  to  sign,  and  the 
note  was  taken  by  the  holder  without  the  signa- 
ture of  such  other  persons  knowing  that  the 
signer  had  been  so  Induced  to  sign,  the  execution 
of  the  note  and  the  agreement  as  to  its  use  must 
be  deemed  to  have  been  contemporaneous  acts, 
snd  to  have  constituted  one  transaction,  and 
such  agreement  may  be  shown  by  parol  and  con- 
stitutes a  sufficient  defense  in  an  action  on  the 
tnote.     Harrington  v.  Wright,  48  Vt.  427. 

And  where  a  note  is  delivered  in  escrow  to  be 
•delivered  to  the  payee  on  the  happening  of  a 
certain  event,  otherwise  to  be  null  and  void, 
and  the  event  never  happened  and  the  deposi- 
tary died,  declarations  of  the  depositary  re- 
specting the  terms  and  conditions  on  which  he 
held  the  note  arc  admissible  in  evidence  in  an 
action  subsequently  brought  on  the  note  by  an 
indorsee.     Ooodson  v.  Johnson,  35  Tex.  622. 

8o,  a  note  delivered  by  the  maker  to  the  su- 

'pervisor  of  a  town  to  be  delivered  to  the  payee 

•on   condition   of   his   completion   of   a   certain 

road,  according  to  his  contract  with  the  town, 

•by  a  certain  date,  is  not  binding  upon  the  maker 

where  the  payee  did  not  perform  his  contract, 

but  after  the  expiration  of  the  time  therefor 

.and  after  the  maturity  of  the  note  the  road  was 

built  by  another  person,  and  accepted  by  the 

■aupervisors,  and  the  note  delivered  without  the 

■consent  of  the  maker.     McLean  v.  Nugent,  83 

Wis.  353. 

And  the  maker  of  a  note  may  make  its  deliv- 
ery conditional  upon  the  completion  of  a  road 
'i>y  the  payee  within  a  designated  time,  whether 
•or  not  it  appears  that  he  had  any  special  inter- 
est In  the  perfortnance  of  the  work,  or  whether 
-or  not  he  had  an  interest  in  its  performance  by 
that  particular  person.     Ibid. 

And  a  note  made  by  a  person  not  liable  for  the 
amount  of  a  certain  Judgment,  with  others  who 
were  liable,  which  was  left  with  one  of  the 
persons  so  liable,  .to  be  negotiated  by  him  to 
raise  money  to  pay  the  Judgment,  has  no  legal 
•  existence  as  such  for  want  of  delivery,  where, 
Instead  of  procuring  its  discount  and  negotia- 
tion, such  person  pays  the  Judgment  with  his 
own  funds,  and  he  can  recover  nothing  against 
the  other  maker  on  account  of  such,  payment. 
Thomas  v.  Watkins.  16  Wis.  550. 

So,  a  non-negotiable  note  which  had  been  dis- 
counted may  be  defended  against  by  one  of  the 
signers  on  the  ground  that  the  note  was  not 
executed  for  the  purpose  of  discount,  but  was 
executed  by  him  with  the  distinct  agreement 
that  two  other  designated  persons  were  also  to 
execute  It,  and  it  was  then  to  be  delivered  to  the 
bank  In  part  renewal  of  a  debt  due  It.  and  that 
another  of  the  signers  was  to  pay  the  balance, 
and  that  he  was  in  fact  the  surety  of  such  other 
person  and  received  no  part  of  the  proceeds. 
Rogge  V.  Cassidy,  12  Ky.  L.  Rep.  54. 

And  the  fact  that  one  who  signs  a  note  upon 
condition  that  there  shall  be  another  signer  to 
make  It  valid  had  an  agency  or  was  active  in 
procuring  the  Indorsement  of  a  payment  made 
upon  the  note,  does  not  constitute  a  waiver  of 
his  right  to  insist  that  the  agreement  for  an- 
other signer  should  have  been  fulfilled.  Miller 
V.  Gamble.  4  Barb.  146. 

And  it  has  been  held  that  a  promissory  note 
and  a  mortgage  securing  it,  placed  In  the  hands 
-of  a  custodian  with  the  express  understanding 
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that  they  were  not  to  be  delivered  to  the  payee 
except  on  the  happening  of  a  certain  event, 
which  never  occurred,  but  which  were  delivered 
without  authority  are  void  though  they  came 
to  the  hands  of  a  purchaser  in  good  faith  for 
value  before  maturity,  where  nothing  appears  to 
charge  the  maker  with  negligence  In  allowing 
the  Instruments  to  be  put  into  circulation. 
Chlpman  v.  Tucker,  38  Wis.  43,  20  Am.  Rep.  1. 

This  rule  has  been  extended  to  a  conditional 
delivery  to  the  payee  himself,  and  it  has  been 
held  that  the  maker  of  a  note  sued  by  the  payee 
may  prove  by  parol  that  the  instrument  was  de- 
livered even  to  the  payee,  to  take  effect  only 
on  the  happening  of  some  future  event.  Jull- 
liard  V.  Chaffee,  92  N.  Y.  530;  Alexander  v. 
Wilkes,  11  Lea,  221. 

And  that  parol  evidence  of  an  understanding 
or  agreement  between  the  parties  to  a  note  that 
the  makers  were  not  to  be  bound  by  their  signa- 
tures unless  the  note  was  signed  by  other  desig- 
nated persons,  and  that  the  note  was  placed  In 
the  hands  of  the  payee  to  obtain  such  signa- 
tures, but  that  they  were  not  obtained,  is  ad- 
missible in  evidence  as  a  defense  In  an  action 
on  the  note.  Robertson  v.  Evans,  8  S.  C.  N.  S. 
330. 

And  that  the  delivery  of  a  note  to  the  agent 
of  the  payee  with  an  agreement  that  he  should 
hold  it  until  a  designated  time,  and  then  return 
It  if  the  maker  should  not  decide  to  effect  a 
designated  purchase  from  the  payee,  and  that 
in  the  mean  time  the  note  should  not  t>e  con- 
sidered as  delivered,  is  of  no  effect  where  at  the 
specified  time  the  maker  notified  the  agent  that 
he  had  decided  not  to  make  the  purchase  and 
demanded  a  return  of  the  note ;  and  an  allega- 
tion of  such  facts  constitutes  a  good  defense  la 
an  action  thereon.  Hillsdale  College  v.  Thomas, 
40  Wis.  661. 

Upon  the  other  hand,  however,  it  has  been 
held  that  parol  evidence  of  an  undertaking 
between  the  parties  to  a  note  Is  not  admissible 
in  an  action  thereon  to  show  that  the  note  was 
given  to  the  payee  himself  ss  an  escrow  to  take 
effect  upon  a  condition,  or  to  show  delivery 
upon  the  condition  that  it  was  not  to  have  any 
binding  force  at  all.  Gulce  v.  Thornton,  76 
Ala.  406 ;  Massmann  v.  Holscher,  49  Mo.  87. 
And  see  Johnson  v.  Branch,  11  Humph.  521 ; 
Radcock  v.  Steadman,  1  Root,  87 ;  Henshaw  v. 
Dutton,  59  Mo.  139;  Jones  v.  Shaw,  67  Mo. 
667. 

And  that  parol  evidence  that  a  note  was 
given  and  received  by  the  payee  upon  the  condi- 
tion tnat  it  was  not  to  be  used  and  the  maker 
was  not  to  be  bound  unless  the  signature  of 
another  designated  person  was  obtained,  and 
that  such  signature  was  never  procured  or 
asked  for,  is  not  admissible  in  an  action  on  the 
note.  Clanin  v.  Bsteriy  Harvesting  Mach.  Co. 
118  Ind.  372,  3  L.  R.  A.  863. 

So,  in  Sherwln  v.  Brlgham,  39  Ohio  St.  137,  It 
was  held  that  where  a  letter  of  credit  provides 
that  negotiable  paper  drawn  under  its  authority 
shall  be  used  only  for  the  purpose  of  being 
discounted  nt  a  particular  bank,  persons  taking 
It  with  notice  that  it  had  been  offered  to  the 
bank  for  discount  and  refused  cannot  recover 
ttiereon. 

But  an  agreement  between  the  maker  and 
payee  of  a  note  that  it  was  to  be  negotiated  in  a 
designated  bank,  which  was  violated  by  the 
payee  by  procuring  the  money  thereon  from  an 
individual.  Is  no  defense  in  an  action  on  the 
note,  though  the  holder  discounting  it  had  no- 
tice of  such  agreement.  Parker  v.  Sutton,  103 
N.  C.  191 :  Parker  v.  McDowell,  95  N.  C.  219,  59 
Am.  Rep.  235. 

And  where  a  note  is  made  or  Indorsed  as  ac- 
commodation paper  with  the  understanding  that 
31 
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it  Is  to  be  discounted  at  a  certain  bank  or  that 
money  is  to  be  obtained  upon  it  In  a  particular 
manner,  discounting  it  at  another  bank  or  ob- 
taining money  on  It  in  a  different  way  from 
that  intended  is  not  a  fraudulent  misappropria- 
tion of  the  note  which  will  defeat  an  action 
upon  it.     Duncan  y.  Gilbert,  29  N.  J.  L.  621. 

And  the  failure  on  the  part  of  a  payee  of  a 
note  made  for  his  general  accommodation,  where 
no  restrictions  have  been  placed  upon  him  as 
to  its  use,  to  appropriate  the  proceeds  according 
to  a  prior  agreement,  is  no  defense  thereon  in 
an  action  by  the  holder  against  the  maker. 
Brocks  V.  Hey,  23  Hun,  372. 

A  note  made  for  accommodation  to  the  order 
of  the  cashier  of  a  bank  under  an  agreement 
that  it  should  be  discounted  at  that  bank,  which 
Is  not  carried  out,  however,  the  bank  refusing 
to  discount  it,  whereupon  it  is  discounted  by  a 
third  person  having  no  notice  of  any  under- 
standing or  agreement  that  the  note  should  be 
discounted  by  the  bank  other  than  whi^t  appears 
on  the  face  of  the  note,  is  void,  although  the 
cashier  indorsed  it  without  recourse.  Parker 
V.  McDowell,  05  N.  C.  210,  59  Am.  Rep.  235. 

And  the  rule  would  be  different  if  the  notes 
were  not  made  for  the  purpose  of  raising 
money.    Ihid, 

And  an  agreement  between  the  Indorser  and 
the  maker  of  a  negotiable  promissory  note  that 
li  was  not  to  be  delivered  as  an  Indorsed  note 
until  a  bill  of  sale  of  a  certain  steamer  was 
executed  pnd  delivered  by  her  owners  to  the 
maker,  and  until  a  first  lien  was  given  thereon 
by  the  latter  to  the  Indorser,  is  not  per  se  evi- 
dence In  an  action  on  the  note  by  the  holder 
ao^alnst  the  Indorser,  but  is  admissible  in  evi- 
dence In  connection  with  proof  that  the  holder 
received  the  note  from  the  maker  with  express 
notice  and  actual  knowledge  of  the  agreement ; 
and  the  Jury  might  infer  from  such  evidence 
that  the  holder  acquiesced  in  the  agreement  and 
accepted  the  note  subject  to  it.  Rlcketts  v. 
Pendleton,  14  Md.  820. 

So,  in  Smalley  v.  Bristol,  1  Mich.  163,  It  was 
held,  in  an  action  on  a  promissory  note,  that  a 
separate  writing  to  the  effect  that  the  note  was 
to  be  operative  assuch  on  a  contingency  or  unless 
a  certain  event  should  happen,  contained  in  a 
separate  paper,  is  matter  of  defense  only,  and 
need  not  be  noticed  by  the  plaintiff  in  declaring 
on  the  note. 

And  in  Massmann  v.  Holscher,  40  Mo.  87,  it 
was  held  that  an  oral  agreement  between  the 
maker  and  payee  of  a  note  that  the  note  should 
be  signed  by  another  designated  person,  and  if 
not  so  signed  it  should  then  become  inop- 
erative and  void  from  the  time  of  such  failure 
and  proof  that  such  third  person  executed  the 
notes  and  that  It  was  mere  accommodation 
paper.  Is  Inadmissible  in  evidence  in  an  action 
on  the  note. 

The  law  with  relation  to  delivery  In  escrow  Is 
not  intended  to  be  covered,  but  Is  merely 
touched  upon  incidentally  so  far  as  the  cases 
on  that  subject  apply  to  the  matter  in  hand. 

VIII.  Agreements    constituting   satisfaction   or 

discharge, 

A  verbal  agreement  entered  into  by  the  parties 
at  the  making  of  a  note,  that  It  should  be  de- 
livered up  to  the  maker  on  his  performing  cer- 
tain conditions.  Is  ^admissible  In  evidence  In  an 
action  by  the  payee  thereon  as  the  performance 
of  the  conditions  amounts  to  payment  of  the 
note.     Hagood  v.  Swords,  2  Bail.  L.  305. 

And  such  an  agreement  that  a  designated 
claim  should  be  allowed  as  a  credit  thereon  and 
entered  as  such  on  the  note,  which  was  not 
done,  is  not  subject  to  the  objection  that  it  was 
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a  contemnoraneous  verbal  understanding  that 
would  vary  the  terms  of  the  written  instrnment, 
as  the  transaction  amounted  to  an  eqaitable 
payment.     Nalle  v.  Gates,  20  Tex.  315. 

And  an  agreement  to  apply  on  the  notes  what- 
ever should  be  received  from  the  debtors  may  be- 
shown  in  defense  of  an  action  thereon  to  es- 
tablish payment  where,  after  the  giving  of  tbe 
note,  the  creditor  did  receive  and  accept  prop- 
erty from  the  debtor.  Bugland  v.  Thompfloa, 
48  Minn.  530. 

So,  it  is  competent  to  show  by  parol  a  col- 
lateral agreement  that  notes  should  be  held  for 
nothin«r  if  the  makers  compromised  with  all 
their  creditors,  as  the  rule  that  verbal  evidence- 
is  not  admissible  to  contradict  or  alter  a  writ- 
ten Instrument  does  not  exclude  such  eTidence 
adduced  to  prove  that  the  written  Instrument  U 
totally  discharged.  Blssenger  v.  Gniteman,  9 
Uelsk.  277. 

And  an  agreement  between  the  parties  to- 
a  note  given  in  consideration  of  a  sale  of  cer- 
tain letter  boxes*  drawers,  and  other  furniture 
in  a  postofflce,  that  each  one  should  have  and 
receive  his  proportionate  share  of  the  rent  of 
boxes  and  drawers  for  a  designated  quarter,  and 
proof  that  the  payee  had  collected  various  sums 
for  the  entire  quarter,  the  amount  of  which  he 
agreed  to  apply  as  soon  as  definitely  ascertained 
In  liquidation  and  payment  of  the  note,  does  not 
fall  within  tbe  rule  prohibiting  a  change  of  tbe 
terms  of  a  written  instrument  by  parol,  as  tbe- 
effect  of  the  agreement  would  merely  be  to  show- 
that  at  the  time  the  note  was  given  it  was  no- 
derstood  that  a  portion  was  to  be  paid  In  a  par> 
ticular  manner,  and  that  it  had  been  so  paid. 
Jones  V.  Keyes.  16  Wis.  563. 

Proof  of  a  parol  agreement  between  the  maker 
and  payee  of  a  note  that  it  was  to  be  surrend- 
ered to  the  maker  at  the  death  of  the  payee  in 
satisfaction  for  services  rendered  to  the  payee- 
by  the  maker  merely  constitutes  proof  of  an 
agreement  showing  how  the  note  had  been  In  fact 
paid,  and  how  upon  the  death  of  the  holder  it 
was  to  be  surrendered,  and  It  admissible  In  de- 
fense in  an  action  on  the  note.  Jilson  ▼.  Gil- 
bert, 26  Wis.  637,  7  Am.  Rep.  100. 

So,  where  notes  and  accounts  are  transferred 
upon  an  agreement  that  if  they  could  not  be- 
used  in  a  specified  manner  they  should  be  re- 
turned and  the  contract  rescinded,  tbe  arrange- 
ment does  not  have  the  effect  in  any  manner  of 
contradicting  the  note,  and  as  soon  as  the  notes 
and  account  are  offered  to  l>e  returned  after  It 
is  ascertained  that  they  cannot  be  used  for  tbe 
purpose  agreed  upon  the  contract  is  discbarged 
or  rescinded  and  the  note  ought  to  be  given  up 
and  canceled ;  and  such  facts  constitute  a  good 
defense  in  an  action  on  the  note.  BImonton  ▼. 
Steele.  1  Ala.  357.  But  see  McClintlc  v.  Cory, 
22  Ind.  170,  and  Ely  v.  Kilbom,  6  Doilo,  514. 
supra,  II.  c. 

i\nd  where  a  note  is  made  upon  tbe  under- 
standing and  agreement  l>etween  tbe  partiea 
that  when  it  falls  due  it  shall  go  as  a  credit  on 
a  note  given  by  the  payee,  and  when  it  becomes 
due  the  payee  applies  to  the  maker  to  have  sncb 
credit  made  according  to  the  agreement,  wbicb 
she  refuses  to  do,  she  becomes  liable  for  tbe 
whole  amount.  Smith  v.  Lawrence,  73  N.  C. 
98. 

An  agreement  between  the  parties  to  a  note 
to  renew  it  when  It  becomes  due  does  not 
amount  to  a  defeasance  or  release,  however,  and 
cannot  be  set  up  as  a  defense  in  an  action  on 
the  note :  It  Is  only  available  as  a  basis  of  a  sep- 
arate suit.     Bond  V.  Worley,  26  Mo.  253. 

And  an  agreement  under  seal  between  tbe- 
parties  to  a  note  given  for  the  purchase  prioe- 
of  a  tract  of  land,  that  If  there  should  be  any 
suit  concerning  the  land,  the  note  should  not  b^ 
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paid  nntll  the  same  had  been  entirely  got  rid 
of  and  cleared  away,  and  that  the  expenses  of 
the  suit  were  to  be  deducted  from  the  notes, 
cannot  be  set  up  in  bar  of  a  suit  on  the  notes,  as 
it  does  not  amount  to  a  defeasance  or  release, 
and  the  party  aggrieved  can  only  resort  to  his 
•eparate  action  on  the  covenant.  Bircher  v. 
Payne.  7  Mo.  462. 

So.  where  the  payee  of  a  note  agrees  with  the 
maker  that  upon  the  conveyance  to  him  of  cer- 
tain land  a  designated  snm  should  be  allowed 
him  upon  the  note,  and  if  any  sum  should  t>e 
paid  in  cash  or  otherwise  double  that  amount 
should  be  indorsed  upon  the  note,  and  that  upon 
receivln?  a  conveyance  of  the  land  and  the 
maimer's  note  for  |500  payable  in  one  year  with 
Interest  the  first  note  should  be  given  up,  the 
agreement  to  be  carried  into  effect  in  three 
months,  after  which  the  land  was  conveyed  and 
the  designated  amount  indorsed  as  paid  on  the 
note  in  accordance  with  the  agreement  within 
the  three  months,  but  no  other  payment  and  no 
note  for  |500  was  made  or  tendered  within  that 
time,  the  note  is  to  be  regarded,  not  as  a  pen- 
alty, but  as  evidence  of  a  subsisting  debt  to  the 
amount  of  it,  and  the  agreement  is  to  be  re- 
garded as  in  the  nature  of  a  composition  the 
conditions  of  which  must  be  strictly  complied 
with,  and  the  maker,  not  having  complied  with 
such  conditions,  is  liable  for  the  balance  of  the 
note  after  deducting  the  amount  paid.  Make- 
peace V.  Harvard  College,  10  Pick.  298. 

But  evidence  that  a  mother  delivered  to  her 
son  a  sum  of  money  to  relieve  him  from  flnan- 
dal  distress  as  an  advancement,  but  took  a  note 
therefor  to  satisfy  her  other  children,  which  was 
Intended  simply  as  evidence  of  such  advance- 
ment, promising  that  the  mortgage  given  to  se- 
care  it  should  never  be  recorded,  and  that  the 
Instruments  were  delivered  to  him  immediately 
after  execution  and  had  remained  in  his  posses- 
sion ever  since  until  the  mortgage  was  sur- 
reptitiously tfiken  from  htm  and  recorded  so 
that  the  note  and  mortgage  were  mere  evidence 
of  an  advancement,  constitutes  a  good  defense 
to  an  action  on  the  note.  Peabody  v.  Peabody. 
59  Ind.  596.  See  also  Sherman  v.  Sherman,  8 
Ind.  887,  sspra,  II.  b. 

The  foregoing  subdivision  should  be  read  in 
connection  with  the  subdivisions  on  "Parol 
QOrtemenit:  Aa  to  medium  of  payment^  and  As 
to  mo<le  of  payment,"  supra,  II.  f  and  g.  It  will 
be  at  once  seen  that  agreements  constituting 
satisfaction  or  discharge  of  a  note,  and  agree- 
ments as  to  medium  or  mod^  of  payments,  are 
very  similar,  if  not  the  same  thing,  and  the 
conflict  between  some  of  the  cases  on  the  ques- 
tion of  parol  proof  of  such  agreements  seems  to 
be  irreconcilable.  It  Is  thought,  however,  that 
the  line  of  division  between  the  cases  rests  up- 
on the  distinction  between  executed  and  execu- 
tory agreements,  and  that  on  principle  such 
agreements  by  parol  are  not  admissible  as  a  de- 
fense when  they  are  wholly  executory,  and  be- 
come so  only  when  they  are  executed  or  when 
there  is  an  attempt  or  offer  to  execute  them. 

IX.  Bstecuted  apreements. 

When  an  agreement  contemporaneous  with  a 
promissory  note  is  executed,  it  satisfies  the 
note. 

While  an  executory  oral  agreement  made  con- 
temporaneous with  the  execution  of  a  promis- 
sory note  is*  not  available  as  a  defense  In  an  ac- 
tlon  on  the  note,  if  It  is  agreed  that  if  the  mak- 
er do  a  certain  thing  It  should  operate  as  a  pay- 
ment and  discharge  of  the  note,  and  he  there- 
upon does  such  thing.  It  will  constitute  a  suf- 
Aclent  defense.  Thompson  v.  Rawles,  83  Ala. 
29. 
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I  And  where  an  oral  agreement  for  payment  Id 
something  l>e8ldeB  money,  contemporaneous  with 
a  promissory  note,  has  been  performed,  it  be- 
comes a  complete  cancelation  and  discharge  of 
the  written  obligation,  and  a  defense  to  an  ac- 
tion brought  upon  it.  Patrick  v.  Petty,  83  Ala. 
420 ;  Hammond  v.  Cadmus,  10  N.  J.  L.  J.  245. 

Where  there  is  a  parol  executory  agreement 
made  at  the  time  of  the  execution  of  a  note, 
if  the  collateral  contract  be  not  executed,  it 
cannot  be  given  In  evidence  to  defeat  an  action 
on  the  note  because  that  would  be  to  contradict 
bv  parol  the  written  agreement  of  the  parties, 
but  if  the  collateral  agreement  be  executed  it 
will  be  a  good  defense  to  an  action  on  the  note* 
not  l>ecause  such  proof  would  show  a  different 
contract,  but  l>ecause  it  would  show  its  dis- 
charge In  the  nature  of  an  accord  and  satisfac- 
tion.    McNair  v.  Cooper,  4  Ala.  660. 

And  it  may  be  shown  that  a  promissory  note 
has  been  discharged  by  a  parol  agreement. 
Jnlliiard  v.  Chaffee,  92  N.  Y.  529. 

In  the  above  case  Hoare  v.  Graham,  8  Campb. 
57,  Moseley  v.  Hanford,  10  Bam.  &  C.  729,  and 
Woodbrldge  v.  Spooner,  3  Bam.  &  Aid.  233,  1 
Chltty,  661,  ssprs,  II.  d,  were  distinguished  and 
explained,  ths  csnrt  saying  that  they  are  In 
harmony  with  those  which  recognize  a  distinc- 
tion between  an  agreement  for  the  legal  dis- 
charge of  a  contract  and  one  which  destroys  its 
legal  effect  either  by  contradicting  Its  terms 
or  substituting  a  distinct  and  independent 
agreement. 

So.  parol  erftdenee  of  an  agreement  between 
the  parties  to  a  note,  made  contemporaneously 
with  the  note,  that  merchandise  should  be  taken 
In  satisfaction  of  the  amount  to  become  due, 
coupled  with  proof  that  the  merchandise  was  de- 
livered according  to  agreement,  is  admissible  as 
showing  satisfaction,  and  does  not  infringe  the 
rule  that  parol  evidence  of  contemporaneous 
declarations  is  inadmissible  to  vary  the  terms 
of  the  written  contract.  Buchanon  v.  Adams, 
49  N.  J.  L.  686,  60  Am.  Rep.  666. 

And  such  evidence  of  an  agreement  con- 
temporaneous with  a  promissory  note  given  for 
three  clocks,  that  the  vendor  would  take  back 
one  of  the  docks  if  the  purchaser's  father  did 
not  like  It,  and  that,  the  clock  being  disapproved 
of,  an  offer  was  made  to  return  it,  which  was  re- 
fused, is  admissible  In  defense  in  an  action  on 
the  note,  as  the  evidence  doss  not  go  to  alter 
the  terms  of  the  note,  but  to  show  a  return  of 
the  clock  as  authorised  by  the  contract,  and 
therefore  a  right  of  set-off  against  the  note: 
Barnes  v.  Bhelton,  Harp.  L.  88,  18  Am.  Dec. 
642. 

So,  where  notes  are  given  to  secure  the  execu- 
tion by  the  maker  of  a  promise  to  support  and 
take  care  of  a  designated  person  for  life,  and 
the  promise  is  fulfilled,  the  notes  are  discharged, 
and  parol  evidence  Is  admissible  to  prove  such 
agreement.  Howard  v.  Stratton,  64  CaJ.  487. 
And  see  Klrkpatrlck  v.  Taylor,  43  111.  207,  supra, 
VII.  c. 

And  an  oral  agreement  entered  Into  between 
the  payee  and  maker  of  a  promissory  note  at 
the  time  the  note  was  made,  which  has  been 
fully  performed,  that  If  the  maker  would  pay 
interest  on  the  note  and  support  a  relative  of 
the  payee  for  life  the  note  should  be  considered 
paid,  is  a  good  defense  in  an  action  by  the  per- 
sonal representatives  of  the  payee  against  the 
maker  of  the  note.  McQuarrie  v.  Brand,  28 
Ont.  Rep.  69. 

And  parol  evidence  Is  admissible  In  an  action 
on  a  note  made  payable  upon  the  death  of  a 
widow  to  prove  that  the  note  was  given  for  the 
estimated  value  of  one  third  of  the  land  of 
which  the  widow  was  dowable,  on  the  agree- 
ment   that    if   the   maker   should   expend    ths 
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amount  of  the  note  In  ber  support  the  note 
should  be  void  and  that  she  had  lived  eighteen 
years  after  the  note  was  given,  and  that  the 
amount  expended  exceeded  the  amount  of  the 
note.     Crosman  v.  Fuller,  17  Pick.  171. 

So,  a  promissory  note  and  a  written  agree- 
ment between  the  parties  made  at  the  same  time, 
by  which  the  maker  was  to  furnish  the  payee 
his  house  at  a  stipulated  rent  and  the  payee  was 
to  satisfy  the  note  with  the  accruing  rent, 
should  be  considered  as  one  agreement,  and 
where  it  appears  that  the  maker  furnished  the 
house  as  agreed,  and  was  still  ready  to  furnish 
It,  performance  or  readiness  to  perform  on  the 
part  of  the  maker  Is  shown  which  will  consti- 
tute a  good  defense  in  an  action  on  the  note. 
Bradley  v.  Marshall,  54  111.  173. 

And  parol  evidence  of  an  agreement  between 
the  parties  to  a  note  in  satisfaction  of  an  injury 
done  to  the  payee  by  the  circulation  of  false  re- 
ports injurious  to  the  character  of  his  wife,  that 
in  case  the  maker  would  make  It  appear  to  the 
satisfaction  of  the  payee  that  he  did  not  origi- 
nate the  Injurious  reports  the  payee  would  give 
up  the  note,  and  proof  that  such  evidence  was 
furnished  to  the  satisfaction  of  the  payee,  is 
admissible  in  evidence  as  a  defense  in  an  action 
OB  the  note.  Sanders  v.  Howe,  1  D.  Chip.  (Vt.) 
865. 

And  that  a  note  given  for  the  purchase  price 
of  property  purchased  by  an  agent  for  his 
principal,  given  by  the  agent  in  his  own  name, 
was  made  under  an  agreement  that  when  the 
principal  returned  the  vendor  would  obtain  his 
signature  to  the  note,  releases  the  agent  and 
presents  a  good  defense  to  an  action  on  the  note 
as  against  the  original  payee  or  an  indorsee 
after  maturity,  where  the  vendor  procured  the 
principal's  signature,  but  failed  to  release  the 
agent.     McNltt  v.  Helm,  33  Iowa,  342. 

So,  It  is  a  good  defense  to  a  note  in  the  hands 
of  one  not  a  bona  fide  holder  that  at  the  time  of 
its  execution  there  was  a  verbal  agreement  be- 
tween the  maker  and  the  payee  that  the  payee 
should  transfer  to  the  maker  certain  property 
for  which  the  maker  was  to  execute  the  note, 
and  In  case  the  payee  was  successful  In  settling 
the  affairs  of  a  person  who  had  failed  and  for 
whom  he  was  surety,  who  had  assigned  to  him. 
then  the  said  payee  was  to  receive  back  such 
property  from  the  maker  and  surrender  the  note, 
where  evidence  was  produced  that  such  property 
was  surrendered  to  the  payee  from  the  maker 
in  accordance  with  the  agreement.  Van  Valk- 
enburgh  v.  Stuppiebeen,  49  Barb.  99. 

And  when  it  is  charged,  in  an  action  on  a 
note  in  which  It  Is  alleged  that  it  was  made  and 
delivered  for  the  purpose  of  securing  credit  to 
the  payee  upon  an  agreement  that  the  first  mon- 
eys paid  by  the  maker  to  the  payee  should  be 
applied  on  the  note,  that  if  such  defense  was  be- 
lieved the  Jury  should  find  for  the  defendant 
whether  or  not  such  moneys  were  specially  de- 
noted to  be  applied  on  the  note,  a  subsequent  in- 
struction that  if  the  money  paid  had  not  been 
applied  on  the  note  it  was  not  paid  is  erroneous 
as  contravening  the  previous  instruction.  Mer- 
rick V.  Rogers  (Tex.  Civ.  App.)  47  B.  W. 
801. 

So,  proof  that  a  note  represented  a  sum  of 
money  placed  by  the  payee  in  the  hands  of  the 
maker  to  be  by  him  used  in  purchasing  a  con- 
trolling interest  In  a  certain  newspaper,  so  as 
to  procure  the  support  of  the  newspaper  for  the 
candidacy  of  the  payee  for  office,  and  that  the 
purchase  failed  and  that  thereupon  the  payee 
directed  that  the  money  be  distributed  In  legiti- 
mate campaign  expenses  in  a  designated  county, 
with  evidence  of  a  disbursement  of  considerable 
sums  for  livery  teams  to  carry  persons  to  politi- 
cal meetings,  writing  up  proceedings  of  Dolltical 
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meetings  and  other  expenses,  a  verdlft  for  the 
defendant  based  on  the  ground  of  payment  will 
be  unheld.     Hitchcock  v.  Hasslar,  16  Neb.  467. 

And  where  a  promissory  note  was  given  in 
settlement  of  a  breach  of  promise  suit  and  other 
proceedings,  proof  that  on  the  day  of  the  exe- 
cution of  the  n»te  It  was  mutually  agreed  be- 
tween the  parties  that  in  consideration  of  the 
dismissal  of  the  suit  the  maker  would  marry  the 
payee,  and  that  the  note  was  executed  as  aecnr* 
ity  that  the  defendant  would  faithfully  keep 
and  perform  his  agreement,  and  that  thereafter 
he  complied  with  his  agreement  and  married 
her,  would  be  a  complete  defense  to  an  action  <m 
a«note,  as  it  would  constitute  an  executed  agree- 
ment :  but  where  It  appears  that  the  agreement 
was  that  he  should  marry  her  and  take  care  of 
her  and  treat  her  as  a  husband  should  treat  his 
wife,  and  that  although  he  had  married  her  he 
had  nevertheless  treated  her  in  a  manner  so 
cruel  and  inhuman  as  to  drive  her  from  his 
house  so  that  she  was  compelled  to  obtain  a 
divorce,  his  liability  on  the  note  would  remain. 
Tucker  v.  Tucker,  113  Ind.  272. 

So,  an  agreement  contemporaneous  with  the 
giving  of  notes,  that  they  should  be  void  on  the 
happening  of  certain  contingencies,  will  Invali- 
date the  notes  though  the  contingencies  did  not 
happen,  where  the  act  of  the  payee  of  the  note 
prevented  them  from  happening.  Btockwell  v. 
Gidney,  73  Me.  84. 

And  where  an  oral  agreement  for  the  payment 
in  something  besides  money  contemporaneous 
with  a  promissory  note  Is  performed  In  part, 
and  full  performance  is  prevented  only  hy  the 
death  of  a  party,  it  will  operate  as  payment 
or  accord  and  satisfaction  pro  tanto,  but  prv 
tanto  only.     Patrick  v.  Petty,  88  Ala.  420. 

And  a  note  given  by  a  person  indicted  for  m 
crime  to  a  lawyer  to  defend  him  cannot  be  de- 
fended against  on  the  ground  that  the  lawyer 
did  not  perform  the  particular  service  for 
which  the  note  was  executed,  where  liefore  the 
trial  the  maker  of  the  note  committed  soielde. 
Mitcherson  v.  Dosier,  7  J.  J.  Marsh.  88,  22  Am. 
Dec.  116. 

And  that  a  note  was  given  to  pay  an  attorney 
to  defend  the  maker  on  an  indictment  for  mur- 
der, but  that  the  defendant  died  before  a  trial 
was  had,  and  that  the  only  service  rendered  con- 
slated  of  advice  and  counsel  which  were  not 
worth  the  amount  of  the  note,  constitute  no  de- 
fense against  the  liability  on  the  note.  Headley 
V.  Good,  Z4  Tex.  232. 

An  executory  agreement  between  the  parties 
to  a  note,  however,  constitutes  no  bar  to  an  ac- 
tion brought  upon  the  note.  Gushing  ▼.  Wy- 
man,  44  Me.  121. 

And  an  agreement  signed  by  the  payee  of  a 
note  in  which  he  acknowledges  the  receipt  of  the 
note  on  account  of  a  claim  held  by  him,  and 
agrees  to  stop  proceedings  on  a  certain  Jadg- 
ment  then  in  the  handa  of  the  sheriff  pending 
against  the  maker,  and  to  enter  satisfaction 
when  notes  to  be  agreed  upon  are  given,  const  1- 
tutes  no  defense  in  an  action  on  the  note  In  the 
absence  of  proof  of  the  giving  of  such  notea. 
Klett  V.  Claridge,  31  Pa.  106. 

Nothing  short  of  the  fulfilment  of  an  agree- 
ment made  contemporaneous  with  a  promissory 
note  for  its  compromise  under  certain  condi- 
tions will  discharge  the  original  demand. 
Brown  v.  Spofford,  95  U.  S.  474,  24  U  ed.  508. 

And  a  collateral  compromise  agreement  by 
the  terms  of  which  the  original  contract  consist- 
ing of  promissory  notes  is  to  be  delivered  up  up- 
on certain  specified  payments  being  made,  can 
only  be  availed  of  to  defeat  a  remedy  on  the 
notes  when  the  party  seeking  to  do  ao  shown  that 
be  fulfilled  it  on  his  part.  Spofford  ▼.  Browa«  X 
MacArth.  223. 
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And  an  execntory  agreement  by  a  payee  of 
a  note  to  accept  a  smaller  sum  in  satisfaction  of 
a  larger  cannot  avail  the  maker  as  a  defense 
where  the  nndertalcins;  is  conditional  and  the 
condition  has  not  been  complied  with.  Make- 
peace y.  Harvard  College,  10  Pick.  298;  Blake 
▼.  Blake,  110  Mass.  202.  ^ 

And  where  the  maker  of  a  promissory  note 
relies  in  an  action  thereon  on  a  verbal  promise 
by  the  payee  to  release  him  from  the  payment 
of  the  principal  on  the  condition  of  the  payment 
by  him  of  a  designated  rate  of  interest  during 
the  life  of  the  payee,  it  is  incumbent  upon  him 
to  show  full  performance  of  the  condition. 
Harmon  ▼.  Adams,  120  U.  8.  363,  80  L.  ed.  683. 

So,  a  contemporaneous  oral  agreement  that  a 
promissory  note  is  to  be  discharged  by  the  doing 
of  something  other  than  the  payment  of  money 
ao  long  as  it  remains  executory  is  wholly  inop- 
erative, and  no  defense  whatever  to  a  suit  on 
the  note.  Patrick  v.  Petty,  83  Ala.  420 :  Tuska- 
loosa  Cotton-Seed  Oil  Co.  v.  Perry,  85  Ala.  158. 

It  is  neither  payment  nor  accord  and  satis- 
faction until  performed,  and  on  failure  to  per- 
form such  agreement  the  only  advantage  that 
can  be  taken  of  the  failure  is  by  action  for  dam- 
ages for  its  breach.  Tuskaloosa  Cotton- Seed 
Oil  Co.  V.  Perry,  85  Ala.  158. 

And  an  agreement  between  the  parties  to  a 
note  that  a  note  held  by  the  maker  against  the 
payee  should  be  set  off  against  the  new  note  so 
that  the  smaller  would  pay  the  larger,  is  exec- 
utory and  does  not  work  an  extinguishment  of 
the  smaller  note.  Cary  y.  Bancroft,  14  Pick. 
315. 

And  such  an  agreement  by  which  the  maker 
had  the  liberty  of  substituting  as  collateral  a 
certain  contemplated  issue  of  bonds,  does  not 
become  operative  so  as  to  constitute  a  defense 
in  an  action  upon  the  note,  where  no  new  mort- 
gage was  made  and  no  new  bonds  Issued.  Cof- 
fin V.  Grand  Rapids  Hydraulic  Co.  46  N.  Y.  8. 
R.  851. 

And  that  a  note  was  given  in  part  payment 
for  the  patent  of  a  sewing  machine  for  a  desig- 
nated state,  and  that  at  the  time  of  the  purchase 
and  as  part  of  the  same  transaction  the  vendors 
verbally  agreed  with  the  purchasers  to  furnish 
the  machines  to  them  from  time  to  time  as  fast 
aa  they  were  wanted  and  as  they  might  order 
them,  at  a  designated  price,  and  that  numerous 
orders  were  sent  which  were  never  filled,  by  rea- 
son of  which  their  sales  were  stopped  and  busi- 
ness spoiled,  are  no  defense  In  an  action  upon 
tne  note  in  the  absence  of  anything  to  show 
that  they  paid  for  the  machines  ordered,  or  that 
they  were  ready  and  offered  to  pay  for  them  on 
delivery.     Merrill  v.  Stanwood.  52  Me.  65. 

And  where  the  maker  and  payee  of  a  note 
agreed  under  seal  that  the  maker  should  make 
qnarterly  payments  for  ten  years,  the  payee 
promising  that.  If  such  payments  amounted  In 
all  to  less  than  the  amount  of  the  note,  the  note 
should  be  canceled,  and  the  quarterly  payments 
were  made  up  to  the  maker's  death  but  not  after- 
wards, the  note  is  a  valid  claim  against  the  es- 
tate of  the  maker  for  its  full  amount  less  the 
payment  actually  made.  Blake  v.  Blake,  110 
Maas.  202. 

So,  a  purchaser  of  land  for  which  he.  gives 
his  note  is  liable  on  such  note  though  he  had 
an  option  to  give  up  the  land  in  payment  of  the 
note,  and  he  afterwards  tendered  a  deed  thereof, 
which  was  refused,  where  such  tender  was  not 
made  within  a  reasonable  time  and  he  had 
placed  it  beyond  his  power  to  make  an  effectual 
reconveyance  of  such  land  by  making  a  volun- 
tary conveyance  of  it  to  a  trustee  to  secure  a 
debt :  and  an  action  will  not  lie  to  enjoin  the 
enforcement  of  a  Judgment  on  the  note.  Bailey 
V.  Boydstun  (Tex.  Civ.  App.)  33  S.  W.  281. 
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Where  a  note  was  given  in  consideration  of 
the  postponement  of  the  sale  of  mortgaged  prem> 
ises  for  a  designated  time,  and  as  collateral  se- 
curity for  a  mortgage  debt,  under  an  agreement 
that  if  the  debt  should  be  paid  before 
that  time,  or  if  the  premises  should  sell 
for  an  amount  sufficient  to  pay  the  debt  and 
costs,  the  note  should  be  void,  and  in  the 
event  of  a  sale  for  a  less  sum,  only  so  much  of 
the  note  should  be  collected  as  would  make  up 
the  difference,  if  by  reason  of  the  sale  no  part  or 
only  a  portion  of  the  note  ought  to  be  collected, 
it  is  the  duty  of  the  defendant  in  an  action 
thereon  to  show  it  by  way  of  defense,  otherwise 
a  full  recovery  can  be  had.  Hancock  v.  Hodg- 
son, 4  111.  330. 

X.  Effect  on  transferee  of  note. 

A  purchaser  of  a  promissory  note  for  full 
value  before  maturity  is  not  affected  by  a  con- 
temporaneous agreement  between  the  maker  and 
payee  unless  he  had  knowledge  thereof  at  the 
time  of  the  purchase.  Brown  v.  Spofford,  05 
U.  S.  474,  24  L.  ed.  508;  Spofford  v.  Brown,  1 
MacArth.  223. 

And  an  answer  in  an  action  on  a  note  setting 
up  a  contemporaneous  agreement  by  which  the 
maker  was  not  to  be  held  liable  furnishes  no 
defense  in  an  action  by  an  innocent  holder  in 
the  absence  of  an  allegation  of  notice;  Mitchell 
V.  Noell,  80  Ind.  390. 

And  see  also  Stewart  v.  Anderson,  50  Ind. 
375.  autn-a.  III.  a ;  Nebraska  Nat.  Bank  v.  Pen- 
nock  (Neb.)  75  N.  W.  554,  aupra.  III.  b;  Rlck- 
etts  V.   Pendleton,  14  lifd.  320,  supra,  VII. 

And  evidence  of  the  breach  of  contempora- 
neous agreement  cannot  be  given  to  defeat  a  note 
as  against  a  transferee  where  it  is  not  accom- 
panied with  an  offer  to  prove  that  the  transferee 
knew  the  facts  when  he  took  the  note.  Foy  v. 
Blackstone,  31  111.  588,  83  Am.  Dec.  246. 

One  who  takes  a  negotiable  instrument  for  a 
valuable  consideration  before  the  same  is  due 
and  without  notice  of  any  equities  existing  be- 
tween the  original  parties  has  good  title,  and 
an  agreement  between  such  original  parties  that 
the  payee  shall  either  return  or  pay  the  obliga- 
tion cannot  operate  to  defeat  his  recovery ;  In 
order  to  affect  him  by  such  a  defense,  it  must  be 
shown  that  he  had  notice  or  knowledge  of  the 
facta.     Spofford  v.  Brown,  1  MacArth.  223. 

But  It  has  been  held  that  failure  of  considera- 
tion of  a  note  consisting  in  part  of  an  agree- 
ment to  convey  a  valid  and  clear  title  to  certain 
lands  to  the  maker  thereof,  which  had  not  been 
complied  with,  may  be  set  up  against  an  as- 
signee of  the  note  without  reference  to  any  ques- 
tion of  notice  at  the  time  of  the  assignment. 
Uolman  v.  Creagmiles,  14  Ind.  177. 

And  that  a  promissory  note  placed  In  the 
hands  of  a  custodian  not  to  be  delivered  to  the 
payee  except  on  the  happening  of  a  certain 
event,  which  never  occurred,  is  void,  not  only  In 
the  hands  of  the  payee,  but  also  of  a  purchaser 
In  good  faith  for  value  before  maturity,  where 
nothing  appears  to  charge  the  maker  with  neg- 
ligence In  allowing  the  note  to  be  put  Into  cir- 
culation. Chlpman  v.  Tucker,  38  Wis.  43,  20 
Am.  Rep.  1. 

But  an  agreement  between  the  parties,  made 
contemporaneously  with  a  note,  providing  that 
the  goods  for  which  the  note  was  given  might  be 
returned,  and  proof  that  they  were  returned  In 
accordance  therewith.  Is  not  a  defense  to  an  ac- 
tion on  the  note  brought  by  an  Innocent  holder 
without  notice.  Maze  v.  Helnze,  53  III.  App. 
503. 

Nor  Is  a  writing  given  by  the  payee  of  a  note 
contemporaneously  with  It  and  as  a  part  of  the 
consideration,  providing  that  the  maker  was  not 
to  pay  the  note  until  he  could  realise  from  the 
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««le  of  a  certain  patented  article  sufficient  mon- 
■ey  to  pay  It,  admissible  in  evidence  in  an  action 
on  ttie  note,  brongbt  by  a  bona  flde  purchaser 
tor  value.     Wait  v.  Chandler,  63  Me.  257. 

And  a  plea  in  an  action  on  a  promissory  note 
payable  on  demand,  that  it  was  agreed  by  the 
parties  at  the  time  the  note  was  made  that  it  | 
should  be  held  by  the  payee  as  a  security  for  the  j 
settlement  of  their  future  accounts,  but  that  the  j 
payee  had  transferred  it  to  the  plaintiff,  does 
not  constitute  a  good  defense  In  the  absence  of 
allegation  or  proof  of  a  demand  before  the  note 
was   assigned   and   of   notice   to    the   indorsee. 
Harvey  v.  Geary.  1  U.  C.  Q.  B.  483. 

A  note  given  for  a  premium  on  an  insurance 
policy  subject  to  a  contemporaneous  agreement 
between  the  parties  made  by  the  insurance  com- 
pany's local  agent,  which  is  violated,  however. 
Is  subject  to  the  same  agreement  in  the  hands  of 
the  Insurance  company,  and  its  violation  would 
be  a  defense  in  an  action  on  the  note  brought  by 
the  company,  though  If  the  company  should  in- 
dorse It  before  maturity  to  a  third  person  for 
value  and  wltnout  notice  he  would  hold  it  dis- 
charged of  the  equity.  Bresee  v.  Crumpton,  121 
N.  C.  122. 

But  a  note  Is  presumed  to  have  been  indorsed 
before  due,  and  an  agreement  In  writing  between 
the  parties  to  a  note  payable  In  meats  when 
called  for,  in  which  the  payee  agreed  to  pay  the 
maker  for  one  half  the  meat  which  he  should 
purchase  and  apply  the  other  half  on  the  note 
until  satlsfled,  after  which  the  note  was  In- 
dorsed to  a  third  party  without  recourse,  in  the 
absence  of  anything  to  show  that  It  was  nego- 
tiated after  due,  will  constitute  no  defense  In 
an  action  on  the  note,  and  is  not  admissible  In 
evidence  therein.  Patterson  v.  Hartsock,  1  G. 
Greene,  252. 

And.  the  violation  of  an  agreement  between 
the  maker  and  payee  of  a  note  for  money  loaned, 
that  the  payees  should  procure  insurance  for  the 
amount  of  the  note  on  the  adventure  or  charter 
of  a  certain  brig  of  the  maker  for  his  benefit, 
and  in  case  the  vessel  should  be  lost  should  col- 
lect the  amount  due  on  the  policy  for  the  bene- 
fit of  the  defendant  In  payment  of  the  note,  or 
should  assign  the  policy  to  the  maker  and  in 
case  of  the  arrival  of  the  vessel  at  any  time  be- 
fore the  expiration  of  ninety  days  the  defendant 
should  pay  the  note  on  her  arrival,  the  brig  hav- 
ing been  lost  on  the  voyage,  cannot  be  set  up 
as  a  defense  In  an  action  on  the  note  by  an  in- 
dorsee for  a  good  consideration,  who  took  the 
note  before  any  valid  defense  existed  and  before 
its  maturity,  though  they  knew  that  an  oral 
agreement  between  the  maker  and  payee  ac- 
companied the  note.  Patten  v.  Gleason,  106 
Mass.  439. 

And  the  rule  that  when  by  agreement  of  the 
parties  the  consideration  of  a  promissory  note 
Is  to  be  defeated  if  certain  bills  of  exchange 
shall  not  be  paid,  the  nonpayment  of  the  bills 
cannot  be  set  up  as  a  defense  against  an  as- 
signee without  notice.  Is  not  affected  by  the  In- 
diana statute  providing  that  the  maker  of  a 
note  may  set  up  any  defense  against  the  as- 
signee which  he  could  make  against  the  payee. 
Thomas  v.  Page,  8  McLean.  369. 

And  a  collateral  contemporaneous  agreement 
providing  that  a  note  should  not  be  paid  In  the 
event  that  an  executory  contract  which  was  the 
consideration  thereof  should  not  be  performed 
win  not  defeat  the  negotiability  of  a  note  In  the 
hands  of  an  Indorsee  though  he  had  notice  there- 
of, and  affords  no  defense  to  the  note  where  he 
purchased  It  before  a  breach  occurred.  Jen-  > 
nlngs  V.  Todd,  118  Mo.  296. 

Bo,  the  fact  that  a  note  recites  the  considera-  < 
tlon  for  which  it  was  given,  consisting  of  goods 
purchased,  and  that  the  goods  had  been  received, 
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does  not  afford  notice  to  the  transferee  of  a  con- 
temporaneous agreement  that  the  gooda  might 
be  returned.     Maze  v.  Helnse.  53  III.  App.  503. 

And  a  mere  conception  on  the  part  of  a  holder 
of  a  note  at  the  time  he  took  It  that  an  execu- 
tory contract  which  was  the  consideration  there- 
of would  not  be  carried  out,  and  that  therefore 
the  note  would  not  be  paid  under  a  collateral 
contemporaneous  agreement  providing  that  It 
should  not  be  paid  In  the  event  that  such  con- 
tract should  not  be  performed.  Is  not  sufilcient 
to  stamp  his  purchase  with  bad  faith.  Jennings 
V.  Todd,  118  Mo.  296. 

And  knowledge  by  a  transferee  of  a  negotiable 
note  that  the  consideration  therefor  was  future 
and  contingent  does  not  affect  his  right  to  re- 
cover thereon.  State  Nat.  Bank  v.  Cason,  39 
La.  Ann.  865. 

And  an  Indorsee  for  value  before  maturity  of 
a  negotiable  promissory  note  may  recover  there- 
on in  an  action  against  the  maker,  though  when 
taking  It  he  knew  that  there  was  a  written  stip- 
ulation between  the  maker  and  the  payee  that 
upon  a  specified  contingency  the  note  wss  not  to 
be  paid,  and  though  before  maturity  such  con- 
tingency actually  happened.  Adams  v.  Smith. 
35  Me.  324. 

So,  the  words  "secured  by  mortgage.*'  written 
upon  a  promissory  note,  form  no  part  of  the 
note,  and  do  not  operate  to  limit  or  Impair  its 
value,  and  do  not  constitute  notice  to  third  per- 
sons of  the  contents  of  the  mortgage  or  that  It 
contains  clauses  inconsistent  with  the  note,  and 
are  not  sufficient  to  put  them  on  Inquiry. 
Howry  v.  Eppinger,  34  Mich.  29. 

And  where  an  agreement  was  written  upon  the 
same  paner  with  a  note  and  signed  by  the 
parties,  to  the  effect  that  the  maker  should  do 
certain  acts  by  a  designated  time,  In  whicli  case 
the  payee  should  release  all  claims  upon  the 
note,  and  the  paper  containing  the  note  and 
agreement  was  placed  In  the  hands  of  a  third 
person  who  was  to  deliver  the  note  If  the  maker 
failed  to  do  the  acts  by  the  time  stipulated,  and 
who  upon  his  failure  to  do  such  acts  sepstrated 
the  note  from  the  agreement  and  delivered  It  to 
the  payee  who  transferred  It  to  an  Indorsee,  an 
action  may  be  maintained  thereon  by  such  In- 
dorsee.    Moody  V.  Leavitt.  2  N.  H.  171. 

But  the  maker  of  a  note  which  was  accom- 
panied by  a  collateral  contemporaneous  agree- 
ment providing  that  it  should  not  be  paid  in  the 
event  that  an  executory  contract  which  was  the 
consideration  of  the  note  should  not  be  per- 
formed, does  not  estop  himself  from  disputing 
the  validity  of  the  note  in  the  hands  of  a  pur- 
chaser to  whom  the  payee  has  tranaferred  it 
contrary  to  his  agreement,  by  stating  to  such 
purchaser  that  as  it  was  traded  off  already  he 
would  as  soon  he  would  have  it  aa  anybody  else. 
Jennings  v.  Todd,  118  Mo.  296. 

And  the  transferee  of  a  note  after-due  ac- 
quires no  Interest  In  addition  to  that  of  the 
payee,  where  it  was  accompanied  by  a  contem- 
poraneous written  agreement  with  relation  to 
the  manner  of  payment,  wulch  agreement  had 
from  time  to  time  been  modified  by  parol.  Hill 
V.  Huntress,  48  N.  H.  480. 

And  the  transfer  of  an  overdne  note  wblrh 
was  given  only  aa  an  acknowledgment  of  the 
maker's  liability  to  the  payee  on  account  of  a 
surety  debt  he  had  paid  for  him  -and  with  tbe 
understanding  that  it  was  to  be  a  credit  In  tbe 
settlement  between  them  in  respect  to  his  legacy 
or  portion  In  his  mother's  estate,  and  not  as  an 
absolute  obligation.  Is  a  fraud  on  tbe  maker, 
contrary  to  the  Intent  and  understanding  with 
which  It  was  made,  and,  having  been  made  after 
maturity,  confers  no  greater  rights  upon  tbe 
holder  than  the  payee  had,  so  that  he  can  re- 
cover nothing  exceot  what  might  be  found  doe 
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on  the  settlement  of  the  estate.     Williamson  y. 
Boby,  36  Ark.  6S0. 

An  oral  agreement  contemporaneons  with  a 
promissory  note,  that  if  on  looking  over  and 
settling  the  account  for  which  the  note  was  glv- 
•en  it  was  not  found  to  be  right,  the  purchaser 
would  make  it  so,  which  is  proved  without  ob- 
jection, is  as  fully  operative  as  though  It  had 
lyeen  reduced  to  writing  as  a  part  of  the  note 
itself,  and  takes  away  the  prima  facie  effect  of 
the  note  as  evidence  of  consideration,  and  com- 
pels the  holder  suing  upon  it  to  show  considera- 
tion, and  in  case  of  failure  so  to  do  he  cannot 
recover.     Hathaway  v.  Hagan,  50  Vt.  75. 

As  to  the  rule  under  the  Georgia  statute  with 
relation  to  attorneys,  see  Weed  v.  Bond,  21  Ga. 
195,  supra,  VI.  d. 

F.  H.  B. 


Jennie  E.  MoLANE,  Admrx.,  etc.,  of  Martin 
H.  Russell,  Deceased, 

V. 

Frank  G.  PERKINS  et  oi. 

%•••>«••«  ALe.  .••••■••/ 

1.     Freedom    from   contribntorT  neffli- 
vence    mnat    alllrmatively    appear    In 

evidence,  or,  at  least,  by  some  legitimate  in- 
ference from  the  evidence,  and  is  not  to  be 
presumed. 
^  Failure  to  prove  freedom  from  cob- 
tribntory  Beffliffence  preolvdea  re- 
eo-rerjr  for  tbe  drovmlBff  of  an  em- 
ployee who,  with  others,  was  going  to  his 
work  in  an  old  punt,  with  a  crack  in  one  side 
calked  with  waste,  and  a  part  of  one  end  split 
oflT,  when  all  were  drowned  and  there  Is  no 
evidence  as  to  the  cause  or  manner  of  the  ac- 
cident. 

(August  10.  1808.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Supreme  Judicial  Court  for  Penob- 
scot County  granting  a  nonsuit  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Overruled. 

The  facts  are  stated  in  the  opinion. 
t         Messrs,   P.  H.   Olllin   and   E«  O.  Don- 
-wortli  for  plaintiff. 

Mr,  O.  F.  Woodard»  for  defendants: 

It  is  necessary  for  the  plaintiff  to  estab- 
lish three  propositions:  First,  that  there 
-yrns  negligence  on  the  part  of  the  defend- 
ants; second,  that  this  negligence  was  the 
<*ause  of  the  death  of  the  plaintiff's  intes- 
tate; third,  that  there  was  no  negligence  on 
-the  part  of  the  plaintiff's  intestate  contrib- 
uting to  his  death. 

Wormell  v.  Maine  C,  R,  Co.  79  Me.  397. 

It  is  not  enough  to  establish  negligence 
and  an  accident.  It  must  also  be  shown 
that  the  negligence  was  the  cause  of  the  ac- 
cident. 

State  V.  Maine  C,  R.  Co,  76  Me.  357,  49 
Am.  Rep.  622;  tJason  v.  West,  78  Me.  253; 
Buzzell  V.  Laconia  Mfg.  Co,  48  Me.  113,  77 
Am.  Dec.  212. 

In  the  absence  of  all  testimony  as  to  the 
float  after  it  was  last  seen  lying  at  the 


wharf,  and  the  men  in  it,  everything  is  left 
to  conjecture  and  to  conjecture  alone. 

Nason  v.  West,  78  Me.  253 ;  Maguire  v. 
Fitchhurg  R.  Co.  146  Mass.  379;  Chase  v. 
Maine  C,  R,  Co.  77  Me.  62,  52  Am.  Kep.  744. 

Mr,  O.  F.  Fellows  also  for  defendants. 

"Emevjf  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  evidence  goes  only  to  the 
following  extent:  The  defendants  were  op- 
erating m  Bucksport,  on  the  Penobscot  river, 
a  mill  for  the  manufacture  of  barrel  staves 
and  heads  from  wood.  They  had  occasion, 
in  the  course  of  their  business,  in  September, 
1897,  to  send  some  eight  of  their  employees, 
including  the  plaintiff's  intestate,  up  the 
river  some  2  or  3  miles  to  raft  and  drive 
some  logs  down  the  river  to  the  mill.  The 
party  detailed  for  this  purpose  assembled  at 
the  wharf  near  the  mill  a  little  before  4 
o'clock  on  the  morning  of  September  21, 
when  it  was  quite  dark.  One  of  the  defend- 
ants (Perkins)  was  in  charge  of  the  party, 
and  accompanied  it.  They  launched  into 
the  water  two  small  boats  of  the  defendants, 
known  as  ''punts,"  put  into  them  the  pick 
poles  and  other  implements  necessary  for 
rafting  and  driving  the  logs,  and  then  em- 
barked. In  one  bcMit  was  Mr.  Perkins  with 
four  men.  In  the  other  boat  were  the  other 
four  men,  including  the  plaintiff's  intestate. 
In  this  boat  also  was  a  lighted  lantern.  The 
first  boat — ^that  of  Perkins — started  off 
about  4  o'clock,  while  the  second  boat,  on 
which  was  the  plaintiff's  intestate,  was  still 
at  the  wharf.  The  first  boat  went  safely  up 
the  river  to  its  destination.  The  second  boat 
did  not  arrive,  and  was  not  seen  for  some 
days  afterwards,  when  it  was  found  on  the 
shor*^.  Its  crew  were  never  afterwards  seen 
alive,  and  their  drowned  bodies  were  found 
at  intervals  afterwards  at  different  places 
up  and  down  the  river ;  that  of  the  plaintiff's 
intestate  among  the  rest. 

After  the  first  boat  started,  its  crew  did 
not  see  the  second  boat  on  account  of  the 
darkness,  but  they  saw  a  light  as  of  a  lan- 
tern moving  after  them  for  some  fifteen  min- 
utes, or  half  a  mile,  when  it  disappeared. 
They  heard  no  cries,  and  saw  and  heard  noth- 
ing else  indicating  any  disaster.  At  this 
time  the  river  was  comparatively  smooth, 
with  little  wind ;  but  later,  towards  7  o'clock 
it  became  rough  from  a  rising  gale  of  wind. 
The  plaintiff's  intestate  was  a  young  man 
nearly  22  years  of  age,  and  unacquainted 
with  boats,  as  the  defendants  knew. 

The  boat  itself  was  an  old  punt,  made  of 
inch  pine  boards,  with  bottom  and  sides  al- 
most flat  and  straight,  and  with  ends  nearly 
s<^uare.  It  was  al]^ut  14  feet  long,  314  feet 
wide,  and  19  inches  deep  in  the  center. 
Along  one  of  its  sides  was  an  old  crack, 
which  had  been  calked  with  waste.  The  top 
part  of  one  end  had  been  split  off,  so  that 
onlv  about  7  inches  of  height  of  that  end  re- 
mained, while  the  other  end  was  14  inches 
high.     It  did  not  appear  which,  or  whether 


NoTB. — ^Aa  to  the  presumption  with  respect 
-to  the  negligence  of  a  person  who  Is  found  dead 
«a  a  result  of  the  alleged  negligence  of  another 
]Mirt7,  see  note  to  Hendrlckson  v.  Great  North- 
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either,  of  the  crew  was  in  charge  of  the  boat 
more  than  the  others. 

The  four  men  in  the  boat  were  undoubted- 
ly drowned  in  the  river  some  time  that  morn- 
ing, but  where,  how,  and  when  that  morning 
they  were  drowned  is  utterly  unknown. 
Whether  they  fell  overboard,  or  the  boat 
capsized  or  foundered,  is  left  completely  to 
conjecture. 

The  plaintiff  insists  that  it  can  be  logi- 
cally inferred  from  this  evidence  that  the 
drowning  was  the  direct  result  of  the  unsea- 
worthiness of  the  boat  furnished  by  the  de- 
fendants, and  hence  was  the  direct  result  of 
their  fault.  The  defendants  insist  that  it 
cannot  be  reasonably  inferred  from  the  evi- 
dence that  the  plaintiff's  intestate  at  the 
time  of  the  accident  did  not,  by  his  own  want 
of  care,  contribute  to  produce  the  accident. 

The  plaintiff  admits  that  contributory 
negligence  on  the  part  of  her  intestate  would 
bar  her  action,  but  she  argues  that  such  con- 
tributory negligence  should  not  be  presumed, 
and  that,  if  her  evidence  does  not  indicate 
its  existence,  she  is  entitled  to  recover,  un- 
less the  defendants  adduce  evidence  that  it 
did  exist.  Her  counsel  have  arj^ued  the  prop- 
osition ably  and  vigorously  with  many  cita- 
tions, especially  from  other  states.  The  law 
of  this  state,  however,  is  unmistakably  and 
inexorably  a^inst  her.  More  than  a  gen- 
eration ago,  in  Olettaon  v.  Bremen,  50  Me. 
222,  this  court  declared  through  the  able, 
learned,  and  liberal-minded  Mr.  Justice 
Kent  that  "the  law  is  clear  and  unques- 
tioned that  the  plaintiff  must  satisfy  the 
jury  as  an  affirmative  fact,  to  be  established 
by  him  as  a  necessary  part  of  his  case,  that 
at  the  time  of  the  accident  [he]  .  .  . 
was  in  the  exercise  of  ordinary  care."  This 
clear  and  unqualified  statement  has  been 
often  affirmed  pince.  In  State  v.  Maine  C. 
R,  Co.  76  Me.  357,  49  Am.  Rep.  622,  the  court 
again  said  more  tersely,  but  not  less  unmis- 
takably: "The  burden  is  upon  the  party 
prosecuting  to  show  that  the  person 
injured  or  killed  did  not,  by  his  own 
want  of  ordinary  care,  contribute  to 
produce  the  accident."  It  also  said  that 
sometimes  the  plaintiff's  own  evidence  shows 
that  he,  by  his  own  carelessness,  did  thus 
contribute;  but  that  it  is  equally  fatal  to 
him  if  his  evidence  fails  to  show  that  he  did 
not  thus  contribute.  The  court  has  not 
made  this  repeated  declaration  by  way  of 
dicta,  but  has  made  it  the  foundation  of  its 
judgment  in  several  cases.  Buzzell  v.  La- 
conia  Mfg,  Co.  48  Me.  113,  77  Am.  Dec.  212; 
Lesan  v.  Maine  C.  R.  Co,  77  Me.  87;  Chase 
V.  Maine  C.  R,  Co,  77  Me.  62,  52  Am.  Rep. 
744;  State  v.  Maine  (7.  R,  Co.  81  Me.  84; 
Oiberson  v.  Bangor  d  A.  R.  Co.  89  Me.  337. 
It  is  useless  to  try  to  move  the  court  from 
this  ground  so  long  and  firmly  maintained. 
*  The  plaintiff's  counsel  further  urge  that 
in  dealing  with  moving  railroad  trains  per- 
sons should  be  apprehensive  of  danger,  and 
hence  in  case  of  accident  should  be  held  to 
adduce  affirmative  evidence  of  their  own 
care,  and  that  the  rule  in  question  has 
grown  out  of  such  cases,  and  should  not  be 
extended  to  cases  like  this,  where  the  plain- 
tiff's intestate  had  no   acquaintance   with 

43  L.  R.  A. 


boats,  and  could  not  apprehend  danger.  The 
rule,  however,  will  be  found  to  have  been  ap- 
plied to  all  cases  of  negligence  in  this  state. 
The  inquiry  has  always  been  whether  the 
plaintiff's  evidence  showed  ,  affirmatively, 
either  directly  or  by  inference,  that  he  did 
not,  by  his  own  fault,  contribute  to  the  ac- 
cident 

Counsel  again  urge  that  the  rule  has  been 
too  broadly  stated,  and  that  the  true  rule, 
even  in  this  state,  as  to  the  burden  of  proof 
upon  the  issue  of  contributory  negligence, 
may  be  stated  thus:  If  the  circumstances 
disclosed  and  left  unexplained  indicate  any 
contributory  negligence,  then  the  burden  ia 
on  the  plaintiff  to  explain  the  circumstance, 
and  to  show  that  after  all  he  was  free  from 
fault;  but  that,  if  the  circumstances  dis- 
closed do  not  indicate  any  contributory  neg- 
ligence, there  can  be  no  presumption  of  any 
such  n^ligence,  and  there  is  nothing  for  the 
plaintiff  to  rebut  or  explain. 

It  is  true  that  the  plaintiff's  freedom  from 
contributory  negligence  can  sometimes  be 
reasonably  inferred  from  the  circumstances 
without  (urect  evidence  of  what  he  did  or  left 
undone.  When  a  plaintiff  is  injured  while 
merely  passive  in  the  care  of  the  defendant, 
without  any  active  agency  of  his  own  in  the 
matter,  it  is  fairly  inferable  that  he  did  not 
contribute  to  the  injury.  In  the  case  of  an 
injury  to  a  passenger  in  his  seat  in  a  rail- 
road train,  caused  by  the  train  leaving  the 
track,  or  by  a  collision,  he  is  merely  passive 
in  the  care  of  the  railroad  company,  and  his 
freedom  from  fault  affirmatively  appears 
from  the  shown  circumstances.  In  his  seat, 
in  the  place  assigned  to  him  by  the  railroad 
company,  he  evidently  could  do  nothing  to 
bring  about  or  prevent  such  an  accident.  In 
the  case  of  the  engineer  or  conductor  of  the 
train,  or  in  the  case  of  any  person  who  might 
be  exercising  any  active  agency  in  the  mat- 
ter, such  freedom  from  fault  would  not  be 
apparent.  So,  in  a  disaster  to  an  unsea- 
worthy  ship,  a  person  on  board,  shown  by 
the  evidence  to  be  merely  passive  in  the  place 
assigned  to  him,  would  affirmatively  appear 
to  }Si  without  fault,  while  other  persons  on 
board,  not  shown  by  the  evidence  to  be  mere- 
ly passive  in  their  proper  places,  would  need 
to  show  by  other  evidence  their  freedom  from 
fault. 

But  in  all  cases  the  plaintiff's  freedom 
from  contributory  negligence  in  the  particu- 
lar case  nfust  affirmatively  appear  in  evi- 
dence, or  at  least  by  some  legitimate  infer- 
ence from  the  evidence.  It  is  not  to  be  pre- 
sumed. If  sought  to  be  established  by  in* 
ference,  it  must  be  by  inference  from  facts 
in  evidence  in  the  case.  It  cannot  be  inr 
ferred  from  general  conduct,  nor  from  the- 
habits  or  instinnU^  of  mankind,  nor  from  the 
argument  that  /:ieb  are  likely  to  be  careful 
in  danger.  It  is  as  true  that  men  are  care- 
less as  that  they  are  careful.  It  is  as  true 
that  men  negligently  contribute  to  their 
own  injury  as  that  they  do  not.  We  main* 
tain  the  statutory  rule  stated  in  Chase  ▼. 
Maine  C.  R.  Co.  77  Me.  62,  52  Am.  Rep.  744, 
that  the  plaintiff  must  affirmatively  show  by 
evidence  that  in  his  case  he  was  free  from 
contributory  negligence. 
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The  plaintiff  in  this  case  cites  Guthrie  v. 
Maine  C  R,  Co.  81  Me.  572,  as  such  a  de- 
parture from  the  rule  as  to  authorize  her 
to  proceed  with  this  action.  That  case,  how- 
ever, was  decided  strictly  in  atxicrdance 
with  the  rule.  Guthrie,  a  brakeman,  was  in- 
jured by  the  coming  together  of  two  box 
freight  cars,  the  bumpers  and  drawbar  upon 
one  of  them  having  l^n  broken  off,  so  that 
the  cars  came  much  nearer  together  than 
usual,  and  sufficiently  near  to  injure  a  per- 
son between  them.  The  defective  car  was 
stationary,  and  the  plaintiff  was  on  top  of 
a  moving  train  of  freight  cars  backing 
up  to  couple  on  the  defective  car.  He 
was  directed  by  the  conductor  to  run  to  the 
rear  car  and  "make  the  hitch," — meaning 
for  him  to  go  down  between  the  cars  and 
couple  them.  In  compliance  with  this  or- 
der, he  ran  alons  over  the  top  of  the  train, 
and  was  seen  to  begin  the  descent  of  the  lad- 
der on  the  end  of  the  car  first  approaching 
the  defective  car.  In  descending,  his  bacE 
was  to  the  defective  car,  and  he  would  not 
know  of  its  defective  condition.  While  no 
one  saw  him  at  the  moment  of  the  injury, 
and  he  instantly  became  unconscious,  and 
had  no  memory  of  it  himself,  it  was  appar- 
ent that  he  was  injured  by  the  absence  of 
the  drawbar  and  bumpers  from  the  defective 
car,  which  permitted  the  cars  to  come  so 
dose  together  as  to  crush  him  while  between 
them  in  the  performance  of  his  duty.  He 
waa  in  his  proper  place, — the  place  assigned 
to  him.  As  to  the  condition  and  movement 
of  the  cars  he  was  passive.  He  could  not  see 
the  defect.  He  did  nothing  to  bring  the  cars 
so  close  together.  He  could  do  nothing  to 
prevent  it.  The  collision  was  too  sudden  to 
give  him  any  chance  to  extricate  himself  by 
any  amount  of  care,  after  he  had  begun  to 
descend  the  ladder.  The  evidence  for  the 
plaintiff  tending  to  show  all  these  facts  af- 
firmativelv,  the  court  properly  decided  that 
the  case  should  go  to  the  jury. 

In  several  cases  decided  by  this  court  the 
application  of  the  rule  led  to  a  different  re- 
sult. In  Chase  v.  Maine  C,  R,  Co.  77  Me.  62, 
52  Am.  Rep.  744,  the  plaintiff's  intestate, 
while  driving  in  a  sleigh  over  a  railroad 
crossing,  was  hit  and  killed  by  a  passing 
train.  No  one  saw  him  at  the  time.  No  evi- 
dence was  given  as  to  how  the  accident  hap- 
pened. It  did  not  appear  from  the  evidence 
that  in  approaching  the  railroad  track  he  had 
taken  any  precautions  to  ascertain  whether 
a  train  was  coming.  It  did  not  affirmative- 
ly appear  from  the  evidence  that  he  could 
not  have  avoided  the  collision  by  the  exer- 
cise of  due  care  on  his  part.  In  State  v. 
Maine  C.  R.  Co,  81  Me.  84,  the  plaintiff's  in- 
testate, a  passenger,  was  last  seen  alive  as 
he  was  passing  through  the  train  towards 
the  rear,  while  the  tram  was  in  motion.  He 
was  found  next  morning,  dead,  upon  the 
track,  with  severe  wounds  and  fractures. 
The  plaintiff  claimed  that  he  fell  off  the  train 
solely  by  reason  of  a  defective  platform  en 
one  car  in  the  rear,  but  there  was  no  evidence 
as  to  what  he  was  doing,  or  attempting  to 
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do,  at  the  time  of  the  accident,  nor  how  tho 
accident  happened.  He  was  not  shown  to 
be  in  his  seat,  nor  to  be  merely  passive  in  the 
matter.  As  in  the  Case  of  Chase,  it  did  not 
appear  from  the  evidence  that  he  could  not 
have  avoided  the  accident  by  the  exercise  of 
due  care.  In  (Hherson  v.  Bangor  d  A.  R. 
Co,  89  Me.  337,  it  could  not  be  inferred  from 
the  evidence  that  the  plaintiff's  intestate 
took  the  proper  precautions  in  crossing  the 
railroad  track. 

Recurring  now  to  the  plaintiff's  evidence 
in  thia  case,  it  is  painfully  wanting  upon 
the  affirmative  of  the  proposition  that  the 
plaintiff's  intestate,  at  the  time  of  the  ac- 
cident, did  not  by  his  own  negligence,  con- 
tribute to  produce  the  catastrophe.  He  was 
alive  in  the  boat  at  the  wharf  at  4  o'clock  on 
the  morning  of  September  21,  and  days  aft- 
erwards was  found  dead  on  the  shore.  All 
between  Is  a  blank.  Perhaps  it  sufficiently^ 
appears  that  he  came  to  his  death  by  drown- 
ing within  a  few  hours  after  the  preceding 
boat  left  the  wharf,  but  that  is  all.  If  the- 
following  light,  observed  by  the  crew  of  the 
first  boat,  was  the  lantern  in  the  second  boat, 
its  disappearance  is  no  evidence  of  disaster 
at  that  time.  The  lantern  may  then  have- 
been  placed  in  the  bottom  of  the  boat,  as 
would  be  usual.  No  sounds  indicating  trou- 
ble were  heard  at  that  time  or  ever.  There 
is  nothing  indicating  where  or  how  the 
drowning  took  place,  nor  what  the  plaintiff's 
intestate  was  aoing  or  attempting  to  do  at 
the  time,  nor  that  ne  was  passive.  He  may 
have  fallen  out  of  the  boat,  and  the  others 
swamped  the  boat  in  trying  to  rescue  him. 
He  may  himself  have  swamped  the  boat  by 
his  own  acts.  The  boat  may  have  come  in 
contact  with  a  floating  log,  or  run  upon  a 
ledge,  or  may  have  l^n  capsized  by  the 
rough  water,  or  by  the  swell  of  a  passing 
steamer,  or  may  have  sunk  for  want  of  bail- 
ing, or,  as  contended  hy  the  plaintiff,  may 
have  foundered  solely  by  being  overloaded 
in  its  defective  condition.  All  is  conjecture, 
however.  The  evidence  does  not  indicate- 
any  one  course  of  events  more  than  another. 
The  sad  result  is  all  that  is  shown.  The  evi- 
dence does  not  show  that  the  plaintiff's  in- 
testate did  in  anv  way  contribute  to  the^ 
drowning,  but  it  does  not  show  affirmative- 
ly that  he  did  not;  and  this  latter  lack  in 
the  evidence  is  fatal  to  the  plaintiff's  action. 
State  V.  Maine  C.  R,  Co,  76  Me.  357,  49  Am. 
Rep.  622. 

The  rule  herein  affirmed  may  seem  to  work 
a  hardship  in  such  a  case  as  this,  where  the 
plaintiff  is  prevented  from  compliance  with 
the  rule  by  the  suddenness  and  magnitude  of 
the  disaster  itself  sweeping  away  all  possible 
evidence;  but,  if  the  rule  were  otherwise,  it 
would  work  equal  hardship  to  a  defendant. 
It  is  not  a  peculiar  hardship,  however.  Man^ 
meritorious  claims  and  defenses  often  fail 
for  want  of  legal  evidence  to  establish  them. 
Judgments  of  courts,  however,  should  never 
be  based  upon  conjecture,  but  always  and 
only  upon  evidence. 

Exceptions  overruled. 
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CONNECTICUT    SUPREME    COURT    OF  ERRORS. 


YALE  UNIVERSITY,  Appt., 

V. 

Town  of  NEW  HAVEN. 
(71  Conn.  316.) 

1.  Baildinara  vsed  by  a  college  exeln- 
•ively  aa  dormltoriea  and  dlninar 
halU  for  its  students  are  exclusively  oc- 
cupied as  a  college,  within  the  meaning  of 
Gen.  Stat.  S  3820.  providing  for  the  exemp- 
tion of  such  buildings  from  taxation. 

2.  A  atatate  exemptlnar  collegre  prop- 
erty from  taxation  in  accordance  with  a 
well-settled  and  long-established  public  policy 
is  to  be  construed  reasonably  so  as  to  give  full 
effect  to  the  policy  declared,  as  well  as  to 
avoid  abuse  and  frustrate  evasion,  and  is  not 
within  the  rule  of  strict  construction. 

3m  Stadeuta'  feea,  wbetber  apportioned 
to  room  rent  or  tuition,  cannot  be  treated 
as  income  of  real  estate,  and  land  occupied 
and  reasonably  necessary  for  the  plant  of  a 
college  Is  not  productive  real  estate,  within 
the  meaning  of  a  statute  providing  that  a  col- 
lege shall  not  hold  real  estate  exempt  from 
taxation  which  shall  afford  more  than  a  speci- 
fied annual  income. 

4.  Real  property  anbatautially  owned 
and  enjoyed  by  a  private  peraon,  al- 
though the  title  remains  in  a  college,  is  not 
within  the  exemption  of  college  property  from 
taxation. 

(January  4,  1809.) 

RESERVATION  by  the  Superior  Court  for 
New  Haven  County  of  an  appeal  by  Yale 
University  from  a  proceeding;  of  the  taxing 
officers  assessing  certain  of  its  property  far 
taxes  which  was  alleged  to  be  exempt.  Judg- 
ment for  appellant  cidvised. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cl&arles  R.  Ingersoll,  I«oiiis  H. 
Brlfltol,  and  Henry  Stoddard»  for  appel- 
lant: 

The  court  will  so  construe  the  statute  aa 
to  promote  the  policy  of  the  state  and  the 
manifeet  purpose  and  intent  of  the  legisla- 
ture. 

People,  American  Chographical  8oo.,  y. 
New  York  Tax  Comrs.  II  Hun,  505;  New 
York  Infant  Asylum  v.*  Westchester  County 
Supers.  31  Hun,  116;  Re  MiUer,  45  Hun, 
244;  Brou>ti  University  v.  Granger,  19  R.  I. 
704,  36  L.  R.  A.  847;  People,  Seminary  of 
Our  Lady  of  Angels,  v.  Barber  42  Hun,  27 ; 
Griswold  College  v.  State,  46  Iowa,  275,  26 
Am.  Rep.  138;  State  v.  Ross,  24  N.  J.  L. 
497 ;  Detroit  Hornet  d  Day  School  y.  Detroit, 
76  Mich.  521,  6  L.  R.  A.  97. 

A  municipality  often  deriyes  great  advan* 
tages  from  the  presence  of  an  institution  ex- 

NoTB. — As  to  exemption  of  property  of  col- 
leges or  schools  from  taxation,  see  brief  note  to 
Auditor  General  v.  University  of  Michigan 
(Mich.)  10  L.  R.  A.  376;  also  Philadelphia  v. 
Overseers  of  Public  Schools  (Pa.)  29  L.  R.  A. 
600 :  and  Kentucky  Female  Orphan  School  y. 
Louisville  (Ky.)  40  L.  R.  A.  119. 

As  to  the  exemption  of  property  used  by  such 
Institutions  for  revenue,  see  also  note  to  Book 
Agents   of   M.    B.    Church,    South,    v.    Uinton 
(Tenn.)  19  L.  B.  A.  289. 
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em p ted  from  taxation, — adyantages  which 
much  more  than  offset  any  losses  that  are 
real. 

The  appellant's  buildings  are  wiUiin  the 
exemption. 

The  practical  construction  of  the  statutes 
has  been  such  that  prior  to  the  list  of  Octo- 
ber, 1896,  returned  by  the  appellant  to  the 
assessors  of  the  town  of  New  Haven,  none  of 
the  college  dormitories  were  ever  in  fact 
taxed  or  set  in  the  list  of  New  Haven  or  else- 
where for  that  purpose. 

The  controlling  force  of  such  long  contin- 
ued and  universflS  practice  is  a  matter  of  ele- 
mentary law. 

Yudkin  v.  Gates,  60  Conn.  429;  Flynn  v. 
Morgan,  55  Conn.  130;  Hawley  v.  Parrott, 
10  Conn.  486;  Whittlesey  v.  Fuller,  11  Conn. 
337;  Sage  v.  Wilcox,  6  Conn.  83;  People, 
Academy  of  Sacred  Heart,  v.  New  York  Tex 
d  A.  Comrs.  6  Hun,  109,  Affirmed  in  64  N.  Y. 
656;  Boston  v.  Pickersgill,  56  N.  Y.  311. 

The  buildings  are  exclusively  occupied  as 
colleges. 

Webster's  International  Diet.;  6  Encydo- 
piedia  Britannica,  9th  ed.  p.  142;  First  Uni- 
tarian Soc,  y.  Hartford,  66  Conn.  368. 

The  test  whether  a  given  building  is  ex- 
clusively occupied  as  a  oc^lege  is  whether  it 
is  used  and  occupied  exclusively  by  the  col- 
lege corporation  for  college  purposes, — ^that 
is,  the  purposes  expressed  in  its  act  of  incor- 
poration. And  the  true  inquiry  should  be, 
not  what  is  actually  necessary,  but  what  is 
proper  and  appropriate  to  effectuate  the  ob- 
jects of  the  institution. 

Oriswold  College  v.  State,  46  Iowa,  277,  26 
Am.  Rep.  138. 

The  following  decisions  in  analogous  cases 
form  a  body  of  authority  which  puts  an  end 
to  any  furUier  discussion  or  argument. 

State  v.  Ross,  24  N.  J.  L.  497 ;  Northamp- 
ton County  v.  Lafayette  College,  128  Pa. 
132;  House  of  Refuge  v.  Smith,  140  Pa.  387; 
Ramsey  County  v.  Macalester  College,  51 
Minn.  437,  18  L.  R.  A.  278;  Chisivold  Col- 
lege y.  State,  46  Iowa,  275,  26  Am.  Rep. 
138;  Detroit  Home  d  Day  School  y.  Detroit, 
76  Mich.  521,  6  L.  R.  A.  97 ;  Davis  y.  Cincin- 
nati Camp  Meeting  Asso.  67  Ohio  St.  257; 
Wesley  an  Academy  v.  WUbraham,  09  Mass. 
599;  Massachusetts  General  Hospital  v. 
Somerville,  101  Mass.  319;  Mount  Bermon 
Boys'  School  v.  Gill,  145  Mass.  139;  People, 
Academy  of  Sacred  Heart,  v.  New  York  Tax 
d  A.  Comrs,  6  Hun,  109,  Approved  in  64  N. 
Y.  656 ;  People,  Seminary  of  Our  Lady  of  An- 
gels, v.  Barber,  42  Hun,  27. 

The  buildings  are  also  exempt  from  taxa- 
tion, as  belonging  to  and  used  exclusively  for 
a  scientific  and  literary  society,  within  tihe 
meaning  of  the  statute. 
'  Detroit  Home  d  Day  School  y.  Detroit,  76 
Mich.  521,  6  L.  R.  A.  97. 

The  amount  received  by  the  appellant  for 
the  use  and  occupation  by  its  students  of 
living,  study,  and  sleeping  room  is  not  in- 
come within  the  meaning  of  the  act  of  1834 
and  the  Revised  Statutes  of  the  state,  S  3822. 
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The  limitation  applies  only  to  productive 
Hsapital  invested  in  land. 

The  buildings  are  non-income  producing. 

West  Eartford  v.  Hartford  Water  Comra. 
44  Conn.  360 ;  State  v.  Rosa,  24  N.  J.  L.  497 ; 
Ranisey  County  v.  Macaleater  College,  51 
Minn.  437,  18  L.  R.  A.  278;  First  Unitarian 
^oc,  V.  Hartford,  66  Conn.  368. 

The  amounts  received  by  the  appellant  for 
the  use  and  occupation  of  said  rooms  are 
not  a  means  of  profit  to  the  funds  of  the  in- 
stitution. 

Episcopal  Aoademy  v.  Philadelphia,  150 
Pa.  665;  Oooch  v.  Association  for  Relief  of 
Aged  Indigent  Females,  109  Mass.  558;  Mo- 
Donald  y.  Massachusetts  General  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529. 

Messrs.  W.  H.  Ely,  J.  W.  AlUng,  and 
Btoddjurd  A  OoodlLart,  for  respondent: 

The  charter  provides  a  rule  for  taxation  as 
follows:  That  all  the  lands  and  ratable  es- 
tate belonging  to  said  college  not  exceeding 
the  yearly  value  of  500  pounds  sterling,  ly- 
ing m  this  government,  etc.,  shall  be  free  and 
exempt  from  all  rates,  taxes,  military  serv- 
ice, working  at  highways,  and  other  such  like 
duties  and  services. 

As  the  university  accepted  this  charter, 
it  is  bound  by  its  provisions  relajting  to  taxa- 
tion. 

1  Dill.  Mun.  Corp.  $  88 ;  Cooley,  Taxn.  2d 
«d.  p.  71;  Hartford  v.  Hartford  Theological 
•Seminary,  66  Conn.  482. 

The  amendment  to  the  charter  in  1834 
(Private  Acts,  vol.  1,  p.  481),  which  is  now 
contained  in  our  statute,  §  3822,  simply  in- 
creases the  exemption  from  the  yearly  value 
of  £500  sterling,  to  the  right  to  hold  real 
«8tate  affording  an  annual  income  of  not 
more  than  $6,000.  It  also  exempts  from 
taxation  other  funds  absolutely. 

The  charter  and  the  statute  laws  should  be 
strictly  construed. 

Gillette  v.  Hartford,  31  Conn.  357 ;  Hart- 
ford V.  Hartford  Theological  Seminary,  66 
Oonn.  482;  Brainard  v.  Colchester,  31  Conji. 
410. 

The  finding  is  not  that  the  buildings  are 
ufied  for  college  purposes,  but  that  the  in- 
come is  applied  for  college  purposes. 

A  building  rented  for  living  and  sleeping 
purposes  is  not  such  occupation  of  buildings 
as  is  intended  by  the  statute,  §  3820. 

Cincinnati  College  v.  State,  19  Ohio,  110; 
Vew  Haven  v.  Sheffield  Scientific  School,  59 
Conn.  166;  Manresa  Institute  v.  Norwalk,  61 
Conn.  228;  Northwestern  University  v.  lU 
Knois,  99  U.  S.  309,  25  L.  ed.  387 ;  Hartford 
V.  Hartford  Theological  Seminary,  66  Conn. 
476;  Gibbons  v.  District  of  Columbia,  116  U. 
S.  404,  29  L.  ed.  680;  Williams  College  v. 
Williamstoum  Assessors,  167  Mass.  505 ;  PhiU 
Zips  Exeter  Academy  v.  Exeter,  58  N.  H.  306 ; 
St.  Joseph's  GKurch  v.  Providence  Tax  As- 
sessors, 12  R.  I.  19;  Griswold  College  v. 
State,  46  Iowa,  276,  26  Am.  Rep.  138; 
^lletie  V.  Hartford,  31  Conn.  351 ;  Connecti- 
4>ut  Spiritualist  Camp-Meeting  Asso,  v.  East 
Lyme,  54  Conn.  152:  Chapel  of  Good  Shep- 
herd V.  Boston,  120  Mass.  212. 

Before  any  construction  of  the  statutes  in 
<]uestion  can  be  claimed  by  force  of  alleged 
acquiescence,  it  must  be  shown  that  the  as- 
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sessors  knew  of  the  facts  which  exposed  the 
property  of  the  appellant  to  taxation. 

King  v.  Hogg,  1  T.  R.  721 ;  Dwight  v.  Bos- 
ton, 12  Allen,  316;  Landon  v.  Litchfield,  11 
Conn.  263. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

In  1887  the  corporation  of  the  President 
and  Fellows  of  Yale  College  in  New  Haven 
was  authorized  to  use  the  title  "Yale  Uni- 
versity," and  gifts  received  and  contracts 
made  under  either  of  said  names  were  de^ 
dared  to  be  valid.  The  powers  of  the  cor- 
poration were  not  otherwise  changed.  10 
Spec.  Laws,  p.  467.  In  October,  1895,  the  uni- 
versity filed  witl}  the  assessors  of  the  town  of 
New  Haven  a  list  of  the  property  owned  by 
it  subject  to  taxation  for  tne  year  1896.  The 
list  contained  seven  pieces  of  land,  valued  at 
$57,680.  To  this  list  the  assessors  added  cer- 
tain buildings  used  for  dormitories  and  din- 
ing hall,  with  the  land  on  which  they  stood, 
valued  at  $214,990,  and  also  added  certain 
vacant  building  lots,  dwelling  houses,  and 
factories,  valuM  at  $167,112.  The  plaintiff 
appealed  to  the  board  of  relief,  which  con- 
firmed the  action  of  the  assessors.  This  ap- 
peal is  an  application  to  the  superior  courts 
alleging  that  the  board  of  relief  acted  illegal- 
ly in  confirming  the  action  of  the  assessors, 
and  praying  for  appropriate  relief.  The  al- 
leged illegality  depends  on  the  meaning  given 
to  two  sSktutes,  viz.,  §  3820  of  the  General 
Statutes,  and  the  act  of  1834,  amending  the 
charter  of  the  college,  which  appears  also  in 
S  3822  of  the  General  Statutes. 

1.  Section  3820  of  the  General  Statutes 
provides  that  ^'buildings  or  portions  of  build- 
ings exclusively  occupied  as  colleges,  acad- 
emies, churches  or  public  schoolhouses,  or  in- 
firmaries" shall  be  exempt  from  taxation.  If 
buildings  used  by  the  college  exclusively  as 
dormitories  and  dining  halls  for  its  students 
are  buildings  exclusively  occupied  as  a  col- 
lege, then  the  action  complainea  of,  in  adding 
to  the  list  dormitories  and  dining  hall,  was 
illegal;  if  such  use  is  not  a  college  occupa- 
tion, then  said  action  was  legal.  The  word 
"college,"  used  to  denote  a  constituent  of  or 
the  equivalent  of  "university,"  has  acquired 
a  definite  meaning.  As  first  used,  "college" 
indicated  a  place  of  residence  for  students, 
and  occasionally  a  ^^universitas,"  or  "stu- 
dium  genei^ale."  The  expressions  **imiver*i- 
tas  studii"  and  "univers%tatis  collegium"  oc- 
cur in  early  official  documents.  A  suggestion 
of  the  modern  university  appears  in  the  Col- 
lege and  Library  of  Alexandria,  founded  and 
endowed  by  Ptolemy  Soter.  Here  the  Muse- 
um provided  from  the  first  lodgings  and  re- 
fectory for  the  professors,  and  later  similar 
provisions  were  made  for  the  students.  A 
writer  of  the  twelfth  century  speaks  of  the 
"handsome  pile  of  buildings,  which  has  twen- 
ty colleges,  whither  students  betake  them- 
selves from  all  parts  of  the  world."  The 
university  in  Europe  developed  about  the 
year  1200.  It  was  a  community  organized 
for  the  study  of  all  the  branches  of  knowledge, 
and  authorized  by  pope,  king,  or  emperor  to 
confer  degrees  upon  those  found  competent 
to  instruct  others.    At  Bologna — perhaps  the 
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eftrlieet  organized  university — ^we  find  col- 
leges almost  from  the  beginning.  Such  col- 
lege was  a  separate  house,  with  a  fund  for  the 
maintenance  of  a  specified  number  of  poor 
students.  Similar  colleges  existed  in  Paris, 
Oxford,  and  other  universities.  At  first  lit- 
tle more  than  lodging  rooms  and  refectory, 
they  grew,  especially  in  England,  to  be  the 
home  of  the  students  for  all  purposes.  The 
instruction  and  discipline  of  the  university 
were  through  the  coll^fis.  The  conditions  of 
the  early  universities  were  peculiar.  Vast 
throngs  of  students  were  gathered  at  one 
place.  They  were  divided  into  ^'nations/' 
each — as  at  Paris — ^with  its  own  proctor  or 
procurator.  They  were  further  diviaed  among 
faculties,  each  with  its  dean.  The  divisions  in- 
to nations  and  faculties  were  cross  divisions; 
and  another  cross  division  was  that  into  col- 
leges and  halls  (hall  sometimes  meaning  an 
unorganized  college,  and  sometimes  us^  as 
synonymous  with  college) .  With  changes  in 
conditions,  the  college  was  largely  eliminated 
from  the  continental  universities,  while  in 
England  the  university  became  practically 
the  associated  colleges.  Merton  College,  Ox- 
ford, founded  in  1264,  was  the  prototype  of 
the  English  college.  That  college  consisted 
of  the  chapel,  refectory,  and  dormitories. 
Her^  the  scholars,  called  *'fellows,"  in  token 
of  the  spirit  of  equality  and  companionship, 
lived  under  one  government,  educational  and 
moral,  and  prepared  to  take  the  degree 
panted  by  the  university.  As  the  colleges 
increased,  all  noncollegiate  students  were 
driven  away.  The  vagabonds  or  chamber- 
dekyns, — i.  e.,  camera  degens, — ^livin^  in  lodg- 
ings, as  opposed  to  those  who  lived  m  a  col- 
lege, disappeared.  Each  student  in  a  college 
must  belong  to  the  university,  and  each  stu- 
dent of  the  university  must  be  attached  to  a 
college;  and  the  heads  of  the  colleges  admin- 
istered the  university.  Thus  was  developed 
the  English  theory  of  the  university,  where 
the  honors  and  influence  of  the  atudium 
generate  are  gained  and  enjoyed  by  students 
living  and  working  under  the  government  of 
their  respective  colleges.  As  Newman  says, 
the  university,  to  enforce  discipline,  de- 
veloped itself  into  colleges,  and  so  the  term 
"college"  "was  taken  to  mean  a  place  of  resi- 
dence for  the  university  student,  who  would 
there  find  himself  under  the  guidance  and  in- 
»tructions  of  superiors  and  tutors,  bound  to 
attend  to  his  personal  interest,  moral  and  in- 
tellectual." See,  passinif  3  Newman,  Hist. 
Sketches ;  Lyte's  History  of  University  of  Ox- 
ford ;  1  and  2  Huberts  English  Universities ; 
Enc.  Brit.  Univereiiiea,  The  College  and 
university,  however,  were  sometimes  united 
in  one  corporation.  Newman  says,  "The  Uni- 
versity of  Toulouse  was  founded  in  a  college; 
so  was  Orleans."  Trinity  College,  Dublin, 
styled  in  its  charter  (1591)  "The  College  of 
the  Holy  Undivided  Trinity  of  Queen  Eliza- 
beth, near  Dublin,"  is  both  university  and 
college.  It  was  founded  by  the  Queen  as  a 
**mater  universitatis" ;  but  the  hope  was  not 
realized,  and  the  university  and  college  have 
ever  since  remained  one,  called  in  common 
speech  indiscriminately  "Trinity  College, 
Dublin,"  "Dublin  University,"  "The  Univer- 
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sitT  of  Trinity  College,  Dublin."  Marisehal 
College,  Aberdeen,  was  founded  in  1593  as  a 
college  and  a  university,  with  power  of  confer- 
ring degrees.  And  so  at  the  beginning  of  the- 
seventeenth  century  the  students  of  an  Eng^ 
lish  university  lived  in  coll^^;  were  in* 
structed  and  governed  through  colleges, 
whether  the  university  included  a  number  of 
colleges  or  a  single  college;  and  among  the 
buildings  indispensable  for  every  college  were- 
the  great  hall,  or  dining  room,  and  the  living 
rooms,  or  dormitories. 

In  establishing  universities  in  the  new 
world  the  limitations  of  the  people  oompelleit 
the  founders  to  follow  the  example  of  Trinity 
College,  Dublin,  and  Marisehal  College  Abo*- 
deen,  and  not  tliat  of  Oxford  and  Cambridge. 
Upon  the  same  corporation  was  conferred  the 
power  of  the  university  in  granting  degrees 
and  of  the  college  in  government,  and  sudi 
community  and  uie  buildings  required  for  iis> 
use  were  known  as  "the  college."  The  first 
appropriation  to  endow  a  university  in  Vir- 
ginia was  made  in  lfi07.  In  1660  an  act  of 
the  colonial  legislature  endowed  "The  Col- 
lege," and  in  1693  William  III.  established 
the  university,  described  in  the  charter  as  "a 
certain  place  of  universal  study,  or  perpetual 
college  of  divinity,  philosophy,  languages,  and 
other  good  arts  and  sciences,"  and  named  it 
"The  College  of  William  and  Mary  in  Vir- 
ginia." The  settlers  of  New  England  early 
felt  the  need  of  a  local  university,  and  the 
first  step  was  the  erection  of  a  college ;  «.  «., 
a  building  where  the  students  were  to  be 
lodged,  f^,  and  instructed  while  pursuing 
the  university  studies  and  qualifying  for  its 
degrees.  In  1630  the  general  court  of  Boston 
advanced  £400  for  this  purpose,  and  subse- 
quently appointed  Newtown  as  the  seat  of 
the  university,  and  for  this  reason  changed 
the  name  of  the  town  to  Cambridge.  2  Math- 
er's Magnalia,  pp.  7-9,  19,  20;  Quincy's  His* 
tory  of  Hai*vard.  In  1042,  the  court  estab- 
lished overseers  of  "a  college  founded  in  Cam- 
bridge," and  in  1650  the  charter  was  granted. 
The  statutes  immediately  adopted  provided 
that  all  students  admitted  to  the  college 
"must  board  at  the  commons,"  and  also  pro- 
vided for  conferring  the  first  and  second  de- 
grees in  arts.  While  the  college  exercised 
some  of  the  privileges  of  a  university,  doubt 
was  felt  as  to  the  power  of  the  general  court 
to  confer  such  privileges.  The  colonial  char- 
ter of  1692  was  construed  as  authorizing  the 
court  to  erect  a  university,  and  immediately, 
as  Mather  says,  the  general  assembly  granted 
"a  charter  to  this  university,"  authorizing 
it  to  grant  de^ees  "as  in  the  universities  in 
England."  This  charter  expired  within  three 
years,  from  failure  to  receive  the  royal  ap- 
proval, and  the  college  was  subsequently  re- 
organized under  the  charter  of  1650.  The  de- 
gree of  D.  D.  was  conferred  b^  the  college 
in  1693  on  Increase  Mather,  its  president, 
who,  in  conferring  the  degrees  at  the  first 
commencement  after  the  new  charter,  main- 
tained that  "the  right  of  establishing  univer- 
sities {academi<i8)  is  reserved  to  all  those, 
and  to  those  only,  who  hold  the  sovereignty 
in  the  state,"  and  that  the  geiieral  court,  un- 
der the  charter  of  1692,  possessed  such  sot? 
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^reignty.  No  other  decree  of  doctorate  was 
•oonferred  until  177 1^  when  Nathaniel  Apple- 
ton  was  made  doctor  of  divinity;  and  a  few 
years  later  George  Washington  was  made 
doctor  of  laws^  The  Massachusetts  Constitu- 
tion of  1779  recognized  ''the  University  at 
Cambridge/'  and  ratified  and  confirmed  all 
the  rights  and  privileges  it  had  been  ac- 
customed to  exercise. 

The  colonies  of  Connecticut  and  New  Haven 
were  at  first  unable  to  erect  a  collie  by 
themselves,  and  for  some  years  contributea 
to  that  of  Uambridge.  The  plan  of  the  college 
«t  New  Haven  was  early  mooted,  and  in  1654 
steps  were  taken  towards  its  consummation. 
Davenport  wished  to  direct  the  benefaction 
•of  Gov.  Hopkins  to  the  founding  of  a  college, 
and  the  court  of  that  colony  acceded  to  tlratt 
plan.    The  difiiculties  attending  the  union 
of  the  colonies  of  New  Haven  and  Connecti- 
cut obstructed  the  execution  of  the  plan,  and 
eventually  the  funds  were  appropriated  to 
the  Hopkins  Grammar  School.    In  1698  the 
plan  was  revived,  and  ten  of  the  principal 
ministers  agreed    to    stand    as    trustees  to 
found,  erect,   and  govern    a  college.    They 
formed  themselves  into  a  society    at    New 
Haven  in  1700,  and  the  same  year,  at  a  meet- 
ing at  Branford,  they  (in  the  language  of 
Tnimbull)  "founded  the  University  of  Yale 
<:ollege.*'     1  Trumbull,  Hist.  Conn.  402.    In 
1701  the  general  court  of  Connecticut  granted 
to  said  trustees  the  privileffe  of  founding, 
endowing,  and  ordering  a  "collegiate  school," 
and  authorized  them  to  acquire  and  hold  real 
estate,  not  esceedine  the  value  of  £500  per 
-annum,  and  personal  property  to  any  amount, 
for  the  use  of  said  school,  and  for  erecting 
-and  endowing  the  same.  4  Col.  Rec.  363.  The 
act  did  not  purport  to  establish  a  college  and 
university,  unless   by    indirection;  but  the 
'trustees,  following  the  example  of  Harvard, 
proceeded  at  once  to  grant  degrees  in  arts. 
Until  1716  the  school  was  migratory.    The 
trustees  then  decided  that  it  should  be  estab- 
lished at  New  Haven,  and  this  decision  was 
confirmed  by  the  legislature  the  following 
year.     6  Col.  Rec.  30.     In  pursuance  of  this 
autihority,  aided  by  appropriations  by  the 
colonial  government,  as  well  as  by  gifts  from 
Gov.  Yale  and  other  benefactors,  a  college 
house  "for  the  entertainment  of  the  scholars" 
was  BO  far  finished,  in  1718  as  "to  be  fit  for 
the  reception  and  accommodation  of  all  the 
students."  It  contained  nearly  fifty  studies, 
and  was  furnished  with  a  convenient  hall, 
library,  and  kitchen.    At  the  commencement 
for  that  year,  in  the  presence  of  the  author- 
ities of  the  colony,  the  trustees  did,  "with  one 
consent,  agree,  determine,  and  ordain  that 
>our  college  house  shall  be  called  by  the  name 
•of  its  munificent  patron,  and  shall  be  named 
Yale  College."  2  Trumbull,  Hist.  Conn.  11. 
In  1745,  under  the  energetic  rule  of  President 
Clapp,  a  body  of  statutes  was  drawn  up,  de- 
rived partly  from  the  laws  and  customs  of 
the  college,  partly  from  the  laws  of  Harvard, 
and  partly  from  the  University  of  Oxford; 
and  the  same  year  the  general  court,  assum- 
ing the  right  of  exercising  within  its  juris- 
•diction  the  powers  of  sovereignty  belonging 
to  an  independent  government,    not   incon- 
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sistent  with  express  statutes  of  England, 
which  it  always  claimed,  though  with  much 
fear  and  trembling,  and  with  great  caution, 
granted  a  charter  somewhat  like  in  form  to  a 
royal  patent,  erecting  a  corporate  university 
and  college  under  the  name  of  "The  Presi- 
dent and  Fellows  of  Yale  College  in  New 
Haven,"  endowing  it  as  university  and  col- 
lege, with  the  power  of  self-government, 
and  of  making  all  reasonable  laws  and  or- 
dinances for  that  purpose,  and  with  the  power 
of  conferring  all  such  decrees  as  are  usually 
given  in  colleges  or  universities,  and  with 
the  power  to  appoint  a  scribe  or  register,  a 
treasurer,  tutors,  professors,  stewaVd,  and  all 
such  other  officers  and  servants  usually  ap- 
pointed in  colleges  or  universities  for  the 
promotion  of  good  literature,  and  for  the 
well  ordering  and  managing  the  affairs  of 
said  college.  It  is  plain  that  the  college  thus 
erected  involved  as  an  essential  feature  the 
education  and  government  of  university 
students  in  college  houses  under  college  of- 
ficers. The  "colleges  or  universities"  re- 
ferred to  in  the  charter  were  the  universi- 
ties in  England  administered  by  associated 
colleges,  or  the  single  colleges  endowed  with 
the  privileges  of  a  university.  In  both  the 
"college"  involved  necessarily  buildings  for 
the  residence  and  entertainment  of  the  offi- 
cers and  students.  The  general  court  again 
and  aji^ain  contributed  to  the  erection  of  such 
buildings.  When,  in  1753,  the  trustees  of 
the  College  of  New  Jersey  (now  Princeton 
University)  applied  to  the  general  assembly 
of  Connecticut  lor  leave  to  set  up  a  lottery  to 
raise  money  "to  build  a  public  nouse  for  en- 
tertaining the  students,  and  better  answering 
the  good  ends  designed  in  founding  and 
erecting  said  college,"  the  assembly  granted 
the  liberty,  "on  consideration  of  the  matters 
in  said  petition,  and  for  the  encouragement  of 
religion  and  learning."  10  Col.  Rec.  217. 
The  "college"  and  the  Buildings  for  entertain- 
ing the  students  under  college  government 
were  inseparable.  In  1818,  Yale  College  con- 
sisted of  IJiree  college  building^  for  housing 
the  officers  and  students,  a  lyceum,  a  chapel,  ' 
a  kitchen,  and  large  dining  room ;  and  it  was 
this  college  whose  charter  was  confirmed  by 
our  Constitution  of  1818. 

The  settled  meaning  of  "college"  as  a  build- 
ing or  group  of  buildings  in  which  scholars 
are  housed,  fed,  instructed,  and  governed  un- 
der college  discipline,  while  qualifying  for 
their  university  deffree,  whether  the  univer- 
sity includes  a  numher  of  colleges  or  a  single 
college,  is  now  attacked.  We  have  deemed 
it  proper  to  trace  this  meaning  with  suffi- 
cient oetail  to  demonstrate  the  utter  unrea- 
son of  the  attack.  This  peculiar  function  of 
a  college  is  inherent  in  the  best  conception  of 
the  university.  This  meaning  has  been  at- 
tached to  the  English  word  for  800  years;  it 
was  the  only  meaning  known  at  the  time  our 
first  American  colleges  were  founded ;  it  was 
recognized  and  distinctly  affirmed  in  the  char- 
ter of  Yale  College ;  it  has  since  been  affirmed 
by  repeated  acts  of  legislation,  and  has  re- 
ceived  the  sanction  of  constitutional  con- 
firmation. It  was  impossible  for  the  legis- 
lature to  express  its  meaning  more  clearly 


494 


CONNKCTICTTT  SUPREME  OOUBT  OP  £rBORB. 


Jait.^ 


than  in  the  languaffe  of  S  3820,  "buildings  oe- 
cupied  as  colleges.  If  it  had  said,  *'dormi- 
tories,  dining  halls,  and  other  buildings  occu- 
pied as  colleges,"  the  meaning  would  have 
been  the  same,  and  the  amplitication  would 
have  added  nothing  to  the  precise  certainty 
of  the  language  us^.  State  v.  Rasa,  24  N.  J. 
L.  497;  Ik' orthampton  County  v.  Lafayette 
College,  128  Pa.  132 ;  Ramsey  County  v.  Ma- 
calester  College,  51  Minn.  437,  18  L.  R.  A. 
278 :  Oristoold  College  v.  State,  46  Iowa,  275, 
26  Am.  Rep.  138. 

The  fact  that  certain  sums  are  paid  for 
use  of  the  rooms  occupied  does  not  alter  the 
character  of  the  occupation.  A  church  is  none 
the  less  a  church  because  the  worshipers  con- 
tribute to  the  support  of  services  by  way  of 
pew  rent.  A  hospital  is  none  the  less  a  hos- 
pital because  the  beneficiaries  contribute 
something  towards  its  maintenance.  And  a 
college  is  none  the  less  a  college  because  its 
benenciaries  share  the  cost  of  maintenance; 
and  it  is  immaterial  whether  such  contribu- 
tion is  lumped  in  one  sum,  or  apportioned  to 
sources  of  expense,  as  tuition,  room  rent,  lec- 
ture fee,  dining  hall,  etc. 

The  defendant  further  claims  that,  even  if 
some  dormitories  may  be  occupied  as  a  col- 
l^e,  yet  §  3820  must  be  construed  strictly, 
because  it  is  a  statute  exempting  property 
from  taxation;  and  that,  so  construed,  the 
finding  of  the  committee  requires  the  court  to 
hold  that  the  dormitories  assessed  are  not  in 
fact  buildings  erected  for  the  use  of  students, 
but  in  substance  constitute  an  investment  in 
the  business  of  furnishing  apartments  for 
rich  men  of  highly  remunerative  rates;  and 
that  the  student,  as  student,  is  in  fact,  and 
by  the  very  necessity  of  the  case,  excluded 
from  any  occupation  of  the  buildings;  and 
therefore,  upon  the  principle  laid  down  in 
American  Sunday  School  Union  v.  Phila- 
delphia, 161  Pa.  307,  315,  316,  23  L.  R.  A. 
693,  "if  such  institution  sees  fit  to  engage 
in  trade  for  the  purpose  of  increasing  its  rev- 
enue, or  making  any  part  of  its  business  'self- 
supporting,'  the  trade  part  of  its  lousiness  can 
be  taxed,  and  ought  to  be."  Cincinnati  Col- 
lege V.  State,  19  Ohio,  110.  Neither  conten- 
tion is  correct.  The  rule  that  laws  exempting 
property  from  taxation  should  be  strictly  con- 
strued IS  well  settled,  and  is  based  on  solid 
reason.  But  it  is  often  referred  to— and  sev- 
eral times  in  our  own  reports — ^in  cases  where 
it  has  no  application,  and  is  not,  in  fact,  ap- 
plied. Oillette  V.  Hartford,  31  Conn.  351, 
357;  Brainard  v.  Colchester,  31  Conn.  407, 
410;  First  Unitarian  Soc,  v.  Hartford^  66 
Conn.  368,  374;  Hartford  v.  Hartford  Theo- 
logical Seminary,  66  Conn.  475,  482.  The  last 
two  cases  mark  the  distinction  in  treating  a 
mere  charter  exemption  and  a  statute  declar- 
ing public  buildings  nontaxable.  The  rule  is 
limited  by  the  reasons  which  brought  it  about. 
These  are  two:  exceptions  to  a  general  rule 
should  be  distinctly  stated:  private  privileges 
are  obnoxious  to  the  law,  and  must  be  clearlv 
expressed.     The  rule,  in  truth,  is  based  on  a 

§  resumption  of  intention.  The  legislature  or- 
inarily  intends  its  laws  to  apply  to  all  equal- 
ly. It  does  not  intend  to  grant  privileges  to 
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select  individuals.  So,  when  exceptions  or 
special  privileges  are  claimed  under  a  stat- 
ute, this  ordinary  or  presumptive  intention  ia 
entitled  to  weight  according  to  the  circum- 
stances in  ascertaining  the  actual  intention 
expressed  by  the  language  used. 

These  reasons  do  not  fully  apply  to  the  law 
under  discussion.    The  nontaxation  of  public 
buildings  is  not  the  exception,  but  the  rule* 
The  corporations,  whether  municipal  or  pri- 
vate, which  own  and  are  by  law  charged  with 
the  maintenance  of  such  untaxed  buildii^, 
are  not  the  recipients  of  special  privileges  in 
any  sense  obnoxious  to  the  law.    This  clause 
of  §  3820  does  not  exempt  any  individuals 
from  the  burden  of  taxation  that  is  oommon 
to  all.    It  does  not  grant  to  one  particu- 
lar privileges  denied  to  all  others.     It   de- 
clares that  lands  and  buildings  sequestered 
to  certain  public  uses — i.  e.,  taken  out  of  the 
bod]^  of  private  property,  and  devoted  ex- 
clusively to  the  common  good,  from  whi^  no 
individual  can  derive  any  profit — are  not  tax- 
able property.  And  this  has  been,  not  the  ex- 
ception, but  the  rule,  from  the  foundation  of 
our  government.     The  seats  of  government^ 
state  or  municipal,  highways,  parks,  cburdieSy 
public    schoolhouses,    colleges,    have     never 
been  within  the  range  of  taxation.  They  can- 
not be  exceptions  from  a  rule  in  which  they 
were  never  included.  Our  theory  of  taxation 
was  laid  down  in  the  Code  of  1650,  and  has 
not  been  changed,  except  so  far  as  the  corpus^ 
rather  than  the  revenue,  of  the  estate  may 
have  become  the  basis  of  assessment.  ''Every 
inhabitant  shall  contribute  to  all  charges  bo& 
in  church    and    commonwealth  whereof    he 
doth  or  may  receive  benefit  proportionably 
to  his  ability;"  his  ability  to  be  determined 
by  his  occupation  and  the  amount    of    his 
ratable  or  taxable  estate.  It  is  the  person  en- 
joying the   benefits   of  government  who   is 
taxed  according  to  his  ability.  The  mere  stuff 
of  land  and  buildinf^  is  not  the  subject  of 
taxation,  except  as  it  may  be  the  source  of 
profit,  present  or  prospective,  to  some  pei^on 
bound  to  contribute  to  the  charges  of  govern- 
ment. And  this  same  Code  compelled  each 
town  to  tax  itself  for  the  support  of  schools, 
that  youths  might  "be  fitted  for  the  univer- 
sity," and  appointed  commonwealth  collectors 
to  demand  of  every  family  gifts  for  the  main- 
tenance of  scholars  at  Cambridge.  1  Col.  Ree. 
pp.  547,  555.     Buildings  erected  by  means  of 
such  taxes  and  gifts  were  not  a  source  of 
profit  to  any  person.    Towns  and  trustees 
charged  with  the  maintenance  of  such  build- 
ings were  contributors  to  the  public  benefit, 
rather  than  recipients.  So  these  public  build- 
ings were  not  taxed.     They  were    not    ex- 
empted, because  they  had  not  been  witHin  the 
range  of  taxation.     Tliey  were  simply    not 
mentioned  in  our  tax  laws.     It  was  different 
with  exemptions   in   the  more  strict  sense. 
The  polls  and   estates  of  individuals  were 
from  time  to  time  exempted.     In  1667  those 
of  commissioners  or  magistrates  in  the  plan- 
tations were  so  exempted,  and  a  like  exemp- 
tion was  tendered  Winthrop  to  induce  him  to 
accept  the  appointment  of  governor.     2  Col. 
Rec.  50,  64.  In  1099  the  estates  of  settled 


1899. 


YAI.B  UNIVEBfilTT  V.   NeW  HaYEN. 


495 


ministers  were  exempted  from  paying  rates, 
and  in  1703  the  polls  of  students  at  the  Col- 
legiate School  were  exempted.  4  Col.  Rec. 
287,  440.  And  many  like  exemptions  occur. 
When  the  legislature,  in  1702,  adopted  our 
statute  of  charitable  uses,  it  not  only  secured 
the  perpetuation  of  gifts  for  pious  uses  ac- 
cording to  the  intent  of  donors,  but  also  de- 
clared that  estates  so  eiven  shall  be  "free 
from  payment  of  rates."  This  was  an  ex- 
emption of  a  very  wide  range  and  somewhat 
uncertain  description.  The  language  is,  per- 
haps, broad  enough  to  cover  some  public 
buildings  which  previously  had  been  and 
afterwards  remained  untaxed  because  of  the 
nature  of  the  property,  and  not  by  reason  of 
special  legislative  exception;  but  the  main 
purpose  of  this  declaration  of  exemption  re- 
fated  to  productive  funds,  lands,  or  personal 
estate,  given  for  charitable  uses,  possibly 
with  special  reference  to  the  gifts  of  Hop- 
kins, Gibbons,  and  Talcott,  which  had  re- 
cently come  into  use  for  the  support  of  gram- 
mar schools,  to  anticipated  gifts  for  the  sup- 
port of  the  Coll^iate  School,  and  to  appro- 
priations made  lor  payment  of  ministers' 
salaries.  4  Col.  Rec.  31 ;  Atioaier  v.  Wood- 
hridgey  6  Conn.  223,  227,  16  Am.  Dec.  46. 
And  so  we  find  tha4;  subsequent  laws  of  tax- 
ation except  Or  exempt  from  pa3rment  of  rates 
not  only  pri6r  personal  exemptions,  but  "in 
like  manner"  "all  lands  in  this  colony  se- 
questered to  or  improved  for  schools  and  oth- 
er pious  uses"  (8  Col.  Rec.  133),  and  that 
this  special  exemption,  in  the  same  words, 
continued  until  1821,  when  the  act  of  1702 
was  changed  by  the  omission  of  the  tax  ex- 
emption. Since  then  the  only  exemption 
from  taxation  of  funds  given  for  "pious  uses" 
is  to  be  found  in  special  charters  or  in  gen- 
eral acts  passed  from  time  to  time.  But  pub- 
lic buildings,  whether  belonging  to  the  state 
or  to  some  trustee  appointed  by  the  state,  oc- 
cupied as  colleges,  9choolhouses,  and  churches, 
were  not  specially  named  in  the  tax  laws  as 
exempted,  because  they  were  not  included 
in  "ratable  estate"  as  taxable  property. 
When  the  legislature,  in  1822,  saw  fit  to  for- 
mally declare  that  property  of  the  United 
States,  of  the  state,  and  of  municipal  gov- 
ernments, and  "the  buildings  occupied  as  col- 
leges," etc.,  should  be  exempt  from  taxation 
(Pub.  Acts  1822,  p.  25),  it  did  not  alter  the 
character  of  the  property,  or  the  reason  of  its 
not  being  taxed.  The  declaration  was  not 
an  exemption,  in  the  strict  sense  of  the  word, 
as  to  buildings  occupied  as  colleges  and 
schools,  any  more  than  as  to  property  of  the 
United  States.  They  were  untaxed,  as  they 
had  been  for  nearly  200  years  without  any 
legislative  declaration,  because  they  are  not 
''ratable  estate,"  because  they  had  been 
placed  in  that  class  of  property  which  ou^ht 
not  to  be  taxed  by  virtue  of  a  public  policy 
too  clear  to  be  questioned,  and  which  had 
been  followed  without  any  specific  legislation 
by  our  government  from  its  very  beginning. 
The  reason  of  such  a  public  policy  is  ap- 
parent. The  principle  that  property  neces- 
sary for  the  operation  of  state  and  municipal 
governments,    and    buildings    occupied   for 
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those  essential  supports  of  government, — 
public  education,  and  public  worship, — ought 
not  to  be  the  subject  of  taxation,  has  been 
with  us  accepted  as  axiomatic.  It  has  been 
incorporated  into  the  Constitution  of  several 
states.  It  has  been  inseparably  interwoven 
with  the  structure  of  our  government  and 
the  habits  and  convictions  of  our  people 
since  1638.  It  is  not  based  merely  on  the 
theory  of  the  ^neral  benefit  resulting  from 
an  increase  of  pious  uses.  All  exemptions 
imply  some  public  benefit;  otherwise  they 
are  invalid.  It  is  not  merely  an  act  of  grace 
on  the  part  of  the  state.  It  stands  squarely 
on  state  interest.  To  subject  all  such  prop- 
erty to  taxation  would  tend  rather  to  dimin- 
ish than  increase  the  amount  of  taxable  prop- 
erty. Other  conditions  being  equal,  the  hap- 
piness, prosperity,  and  wealth  of  a  com- 
munity may  well  be  measured  by  the  amount 
of  property  wisely  devoted  to  the  common 
good  in  public  buildings,  parks,  highways, 
and  buildings  occupied  as  colleges,  school- 
houses,  and  churches.  To  tax  such  property 
would  tend  to  destroy  the  life  which  produc- 
es a  constant  increase  of  taxable  proper^,  as 
well  as  some  benefits  more  valuable.  It  is 
a  misnomer  to  call  the  nontaxation  of  such 
property  an  exemption  in  favor  of  the  gov- 
ernmental agency  in  which  the  legal  title  is 
vested.  When  sequestered  to  such  public 
use,  the  whole  property,  by  that  act, — equiv- 
alent to  a  single  taxation  to  the  extent  of 
confiscation, — passed  out  of  the  domain  of 
private  property,  lost  all  value  as  ratable  es- 
tate, and  became  incapable  of  measuring  the 
ability  of  any  person  to  contribute  to  the 
charges  of  the  commonwealth  whereof  he  re- 
ceives the  benefit.  These  are,  in  brief,  the 
positions  which  the  history  of  Connecticut 
shows  to  have  been  the  foundation  of  our  tax- 
ation laws.  This  clause  of  §  3820  is  not 
strictly  so  much  an  exemption  from  taxation 
as  the  declaration  of  a  public  policy  well  set- 
tled and  long  established.  It  must,  there- 
fore, be  construed  reasonably,  so  as  to  eive 
full  effect  to  the  policy  declared,  as  well  as 
to  avoid  abuse  and  frustrate  evasion. 

The  argument  urged  by  the  defendant  in 
support  of  its  claim  that  the  dormitories 
assessed  are  practically  used  for  the  pur- 
poses of  trade  is  substantially  this:  The 
college  is  intended  primarily  for  scholars 
who  are  poor,  and  the  great  majority  of 
foundations  express  this  purpK)se  more  or  less 
clearly.  No  one  shall  be  prevented  by  limi- 
tations of  birth  or  means  from  the  full  de- 
velopment of  his  capacities  for  the  service  of 
the  state.  An  essential  feature  of  the  col- 
lege is  equality.  No  special  privileges  nor 
honors  can  be  secured,  except  through  per- 
sonal worth.  When,  therefore,  in  the  appor- 
tionment of  rooms,  the  students  are  practi- 
cally divided  on  the  right  hand  and  left  ac- 
cording to  the  marks  of  wealth,  and,  as  the 
finding  shows,  the  poor  student  is  relegated 
to  the  unsightly  discomfort  represented  by 
75  cents  a  week  and  the  rich  student  pro- 
moted to  the  comparative  luxury  represented 
by  $10  a  week,  a  rule  of  apportionment  is 
adopted,  which  violates  the  essential  condi- 
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tions  of  college  life,  and  the  buildings  or  por- 
tions of  buildings  appropriated  to  the  rich 
-atudents  cease  to  be  college  buildings,  because 
the  average  student  is  excluded  from  their 
occupation.  There  would  be  force  in  this 
argument,  so  far  as  it  is  supported  by  facts, 
if  addressed  to  the  college  authorities.  We 
•do  not  care  to  minimize  its  force  for  that 
purpose.  It  goes  without  saying  that  the 
most  costly  gifts  cannot  compeneate  for  any 
loss  of  that  spirit  of  independent  equality 
which  is  the  life  of  the  university,  ajid  which 
has  heretofore  especially  characterized  this 
plaintiff.  But  the  argument  does  not  touch 
the  essential  condition  that  the  dormitories 
are  used  for  trade,  and  not  as  college  build- 
ings. The  committee  finds  that  these  build- 
ings "are  occupied  by  students  of  the  college 
as  study  and  living  rooms  under  th«  super- 
vision and  management  of  college  officers 
resident  therein  for  that  purpose";  and  that 
they  "are  unfitted  for  any  ouier  use  or  pur- 
f06e";  and  such  is  admittedly  the  fact.  This 
is  conclusive.  The  criticism  of  the  defend- 
ant goes  deeper,  and  claims  that  the  rules 
for  ordering  the  occupation  of  college  build- 
ings tend  to  the  perversion  of  the  purpose  of 
•the  college.  But  the  power  to  make  these 
rules  is  vested  in  the  trustees  by  the  char- 
ter. Wi«e  or  unwise,  they  are  an  exercise 
of  charter  power.  As  to  their  effect  thus 
far,  the  committee  finds  that  the  corporation 
administers  a  college  within  the  true  intent 
and  meaning  of  its  charter,  "wherein  all 
Fuch  persons  of  good  moral  character  as  de- 
sire to  avail  th^nselves  of  its  advantages,  ir- 
respective of  nationality,  domicil,  color, 
creed,  or  religious  belief,  are,  at  a  moderate 
cost,  to  the  number  of  about  2,500  annually, 
instructed  in  the  arts  and  sciences."  There 
are  no  special  facta  found  necessarily  incon- 
sistent with  this  conclusion.  We  are  not 
now,  therefore,  called  upon  to  decide  whether 
a  complete  perversion  of  college  purpose  in- 
volves a  forfeiture  of  college  rights.  All  the 
dormitories  occupied  by  students,  the  build- 
ing used  as  a  dining  hall,  the  observatory 
'buildings,  the  two  houses  furnished  by  the 
college  for  the  officers  of  the  observatory,  the 
adjoining  land  found  to  be  reasonably  neces- 
sary for  the  purposes  of  the  observatory,  and 
No.  121  Elm  street,  used  as  a  college  yard 
in  connection  with  the  college  buildings,  are 
nontaxable  property,  under  §  3820.  Some 
suggestion  was  made  in  argument  that  this 
section  might  include  buildings  occupied,  but 
not  owned,  by  the  college.  We  do  not  admit 
this  interpretation,  but  express  no  opinion, 
as  the  question  is  not  involved  in  this  case. 

2.  The  act  of  1834  amending  the  charter  of 
Yale  College  is  as  follows:  "That  the  funds 
which  have  been  or  may  hereafter  be  grant- 
ed, provided  by  the  state  of  Connecticut,  or 
given  by  any  person  or  persons  to  the  cor- 

? oration  of  the  President  and  Fellows  of 
ale  College  in  New  Haven,  and  by  them  in- 
vested and  held  for  the  use  of  that  institu- 
tion, shall,  with  the  interest  thereof,  be  and 
remain  exempt  from  taxation:  provided, 
however,  that  the  said  corporation  snail  nev- 
^r  hold  in  this  state  real  estate  free  from 
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taxation  affording  an  annual  income  of  more 
than  $6,000,  and  provided  also  that  the  pri- 
vate property  of  the  officers  of  the  institution 
shall  not  be  exempt  from  taxation,  and  that 
the  said  corporation  shall  on  or  before  the 
first  day  of  September,  a.  d.  1834,  give  its  as- 
sent to  this  act,  and  transmit  the  evidence 
thereof  to  the  secretary  of  the  state,  to  be  by 
him  recorded."  1  Private  Laws,  p.  481. 
The  same  language  in  respect  to  taxation  is 
repeated  in  9  3822,  which  was  passed  in  1882 
(Pub.  Acts  1882,  chap.  98),  to  exclude  the 
charters  of  the  colleges,  which  were  claimed 
to  be  in  the  nature  of  contracts,  from  the 
operation  of  acts  affecting  taxation. 

Some  of  the  considerations  suggested  in 
discussing  the  clause  of  f  3820  apply  to  the 
construction  of  this  charter.  In  granting 
such  a  charter  the  state  constitutes  the  cor- 
poration its  agent  for  a  purely  public  pur- 
pose, and  intrusts  it  with  the  authority, 
which  can  only  be  derived  from  the  state,  to 
confer  degrees  in  scholarship  and  learning 
upon  those  found  worthy.  The  l^islative 
intent  is  indicated  in  the  charter  of  Wesley- 
an  College,  which  provides  that  the  act  "shall 
be  liberally  construed  for  ever;^  beneficial 
purpose  hereoy  intended."  1  Private  Laws, 
472.  The  state  has  been  very  careful  to 
treat  its  colleges  precisely  alike  in  the  mat- 
ter of  taxation,  and  it  is  hardly  possible 
that  one  rule  of  construction  was  intended 
for  Wesleyan  and  another  for  Yale  and  Trin- 
ity. But  it  is  unnecessary,  in  treating  the 
question  now  before  us,  to  invoke  any  special 
rule  of  construction.  The  charter,  in  the 
broadest  terms,  exempts  all  the  property  of 
the  college  from  taxation.  This  possibly 
ma^  cover  the  buildings  occupied  as  colleges, 
which  are  nontaxable  by  virtue  of  our  settled 
public  policy  as  declared  in  I  3820;  bi^t  its 
main  purpose  was  to  exempt  all  estate  and 
funds  invested  and  held  lawfully, — i.  «.,  "for 
the  use  of  the  college," — including  both  prin- 
cipal and  income.  The  only  limitation  on 
this  absolute  exemption  is  contained  in  the 
proviso:  "Provider,  however,  that  said 
corporation  shall  never  hold  in  this  state, 
real  estate,  free  from  taxation,  affording  an 
annual  income  of  more  than  $6,000."  The 
contention  of  the  defendant  is  that,  when- 
ever the  income  from  real  estate  exceeds  the 
sum  of  $6,000,  not  only  the  real  estate  pro- 
ducing sudi  excess  of  income,  but  also  all  the 
unproductive  real  estate  the  college  may 
hold,  becomes  at  once  liable  to  taxation.  We 
think  this  requires  us  to  interpolate  into  the 
charter  a  limitation  it  does  not  contain.  By 
the  original  charter  "all  the  lands  and  rata- 
ble estate  belonging  to  the  said  college,  not 
exceeding  the  yearly  value  of  £500  sterling/* 
as  well  as  the  estates  of  the  president  and 
professors  were  freed  from  rates,  etc.  It 
IS  not  easy  to  determine  the  precise  meaning 
of  this  language  without  a  detailed  examina- 
tion of  the  conditions  of  1745,  in  reference  to 
which  it  was  used.  This  is  unnecessary.  It 
is  certain  that  by  this  provision  it  was  in- 
tended to  exempt  all  the  property  the  college 
was  likely  to  own  for  an  indefinite  period, 
and  that  the  provision  served  that  purpose 
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for  nigh  a  hundred  years.  The  precise  re- 
striction the  legislature  of  1745  had  in  mind 
is  now  immaterial.  It  was  aband6ned  in 
1834.  A  new  provision  in  respect  to  taxa- 
tion different  m  form  and  substance,  was 
then  adopted  in  reference  to  a  new  future. 
This  new  provision  was  intended  to  be  broad- 
er than  the  old,  as  shown,  not  only  bv  the 
language  used,  and  by  the  wider  field  of  pub- 
lic usefulness  opoiing  to  the  college,  but  also 
by  the  controlling  fact  that,  in  view  of  the 
full  exemption  of  the  collie  property, — i.  «., 
the  funds  devoted  to  public  use, — ^the  college 
surrendered  the  existing  exemption  of  the 
private  estates  of  its  president  and  profes- 
sors. The  act  of  1834  plainly  exempts  all 
the  property  of  the  college  from  taxation, 
and  the  proviso  qualifies  this  exemption  only 
for  the  purpose  of  imposing  a  limited  re- 
straint on  the  mode  of  investment.  It  is  not 
an  absolute  limitation  to  the  holding  of  real 
estate,  but  it  is  a  provision  which  makes  it 
the  interest  of  the  college  to  itself  limit  its 
holding.  It  is  not  presumed  that  the  college 
will,  to  any  considerable  extent,  invest  its 
funds  in  unproductive  property,  so  there  is 
no  direct  limit  to  its  holding  of  3uch  land; 
but  the  college  might  well  be  tempted  to  put 
all  its  funds  into  productive  real  estate,  and 
the  proviso  directly  restrains  this  tendency 
by  limiting  its  right  to  hold  real  estate  pro- 
ducing more  than  $6,000  a  year,  unless  it 
pays  Uixes  on  the  excess.  If  the  college  finds 
m  any  year  that  its  revenues  from  land  ex- 
ceed $6,000,  it  must  choose  between  its  un- 
limited exemption  from  taxation  and  its  un- 
limited right  to  hold  real  estate.  If  it 
chooses  the  former,  it  must  sell  so  much  of  its 
productive  land  as  will  reduce  its  income 
within  the  limit;  if  it  chooses  the  latter,  it 
must  pay  taxes  on  the  land,  instead  of  selling 
it.  In  this  way  the  state  sought  to  exempt 
all  the  funds  of  the  college  from  taxation, 
and,  through  the  potent  operation  of  self-in- 
terest, to  keep  the  investment  of  those  funds 
in  real  estate  within  reasonable  bounds.  Coun- 
sel for  the  plaintiff  urged  with  great  force, 
in  further  support  of  this  view,  the  fact  that 
here  the  enacting  clause  is  a  total  exemption, 
and  a  proviso  can  withdraw  from  the  enact- 
ing clause  nothing  that  is  not  fairly  within 
itA  terms.  In  speaking  of  this  rule,  Justice 
Story  said :  "We  are  led  to  the  general  rule 
of  law,  which  has  always  prevailed,  and  be- 
come consecrated  almost  as  a  maxim  in  the 
interpretation  of  statutes,  that  where  the  en- 
acting clause  is  general  in  its  language  and 
objects,  and  a  proviso  is  afterwards  intro- 
duced, that  proviso  is  construed  strictly,  and 
takes  no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  ito  terms. 
In  short,  a  proviso  carves  special  exceptions 
only  out  of  the  enacting  clause;  and  those 
who  set  up  any  such  exception  must  establish 
it  as  being  within  the  words  as  well  as  with- 
in the  reasons  thereof."  United  States  v. 
Dickson^  15  Pet.  141,  165,  10  L.  ed.  689,  698. 

For  reasons  before  given,  we  think  that 
students'  fees,  whether  apportioned  to  room 
rent  or  tuition,  cannot  be  treated  as  income 
of  real  estate,  and  that  land  occupied  and 
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reasonably  necessary  for  the  plant  of  the  col- 
lege is  not  productive  real  estate,  within  the 
meaning  of  the  proviso  in  the  act  of  1834. 
The  vacant  lots  added  by  the  assessors  are 
exempt  from  taxation.  The  dwelling  houses 
and  factories  added  by  the  assessors  are  also 
exempt,  unless  some  one  or  more  of  these 
must  be  added  Ur  the  list  returned  by  the 
plaintiff  in  order  to  reduce  its  net  income 
from  all  its  other  real  estate  within  the  pre- 
scribed limit. 

Certain  questions  as  to  a  few  items  of  prop- 
erty were  submitted  without  argument.  The 
nature  of  these  questions  is  not  quite  clear. 
It  appears  that  a  lot  on  Cannon  street  was 
sold  to  one  Robert  Brown,  a  professor  in  the 
university,  by  parol  and  the  money  needed 
to  build  a  dwelling  house  advanced  to  him; 
that  he  has  built  and  occupied  the  house,  and 
has  repaid  a  portion  of  the  loan^  but  has 
paid  nothing  on  the  purchase  price.  This 
presents  a  case  of  property  substantially 
owned  and  enjoyed  by  a  private  person,  while 
the  title  remains  in  the  college.  The  lot  and 
house  should  be  added  to  the  plaintiff's  list. 
Its  charter  does  not  exempt  from  taxation 
property  held  for  private  use.  It  appears  al- 
so that  a  number  of  lots  have  been  leased 
to  private  parties  on  long  leases,  the  tenants 
agreeing  to  pay  the  taxes.  So  far  as  the 
town  is  concerned,  such  agreements  by  the 
tenants  are  inoperative.  If  the  revenue  from 
these  leases  is  m  excess  of  the  $6,000  derived 
from  the  other  real  estate,  the  lots  should 
be  added  to  the  plaintiff's  list.  It  will  be 
necessary  for  the  superior  court  to  proceed 
to  a  further  hearing  for  the  purpose  of  as- 
certaining these  facts,  unless  tne  parties 
shall  agree. 

The  record  does  not  show  any  impropriety 
on  the  part  of  the  plaintiff  in  dealing  with 
its  exemption,  unless,  possibly,  in  the  case  <yf 
the  Brown  house;  but,  in  order  to  exclude 
any  false  implication,  we  deem  it  proper  to 
add  that  the  charter  does  not  authorize  the 
college  to  hold  any  property  exempt  from 
taxation  for  any  private  use,  and  does  not 
authorize  any  commercial  dealings  with  its 
exemptions,  whether  by  way  of  mere  specula- 
tion in  vacant  land,  of  selling  land  on  long 
leases  at  nominal  rents,  or  oUierwise.  This 
statute  was  intended  to  serve  a  great  public 
use  in  pursuance  of  a  most  beneficial  public 
policy,  and  the  construction  to  be  given  such 
a  statute  re<^uires  that  the  intent  shall  not 
be  defeated  either  by  clear  evasion  or  undue 
restriction. 

The  Superior  Court  is  advised  to  render 
judgment  ordering  the  hoard  of  relief  to 
strike  from  the  plaintiff *8  taw  list  all  the 
items  added  by  the  assessors  except  the 
Brown  house,  and  except  such  items,  if  any, 
of  productive  real  estate,  as  it  may  find  to 
be  necessary  to  retain  in  order  to  bring  the 
net  income  from  all  other  real  estate  within 
the  sum  of  $6,000;  and  to  take  further  pro- 
ceedings for  the  purpose  of  ascertaining  this 
fact,  unless  it  shall  be  settled  by  agreement 
of  the  parties. 

The  other  Judges  concur. 
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T.  L.  WHITE  ei  ah.  Trustees  of  St  Peter's 
Roman  Catholic  Church,  Appta,, 

V. 

William  H.  SMITH,  Collector  of  Delinquent 

Taxes,  et  al. 

(189  Pa.  222.) 

1.  A  scliool  balldlns  erected  andmalii- 
talned  entirely  by  -volnntary  eon- 
tribntlons  and  the  school  in  which  is  open 
to  all  free  of  charge,  without  regard  to  creed, 
color,  race,  or  condition,  is  a  purely  public 
charity  which  may  be  exempt  from  taxation 
under  Const,  art.  9,  i  1. 

S.  A  convent  balldlnar  used  solely  wm  a 
residence  for  tbe  teacbers  in  a  scbool 
maintained  as  a  charity,  and  which  is  a  part 
of  the  school  property  and  is  necessary  for  the 
efficient  operation  and  management  of  the 
school,  is  included  in  the  exemption  of  the 
school  property  from  taxation  as  a  purely 
public  charity. 

8.  Tbe  fact  tbat  tbe  lesal  title  to  scbool 
property  is  in  a  blsbop,  with  no  declared 
trust  in  the  grantee  for  a  charitable  use,  so 
that  the  charity  may  be  terminated  at  any 
time  by  a  sale  of  the  property,  does  not  pre- 
vent the  exemption  of  the  property  from  taxa- 
tion while  used  as  a  charity. 

4.  Tbe  fact  tbat  all  tbe  trnatees  of 
property  ased  for  a  scbool  maintained 
as  a  cbarity  are  Catbolics  does  not  pre- 
sent the  exemption  of  the  property  as  a  purely 

.  public  charity,  when  there  is  no  evidence  to 
show  the  exclusion  of  any  ^children  because 
of  their  belief. 

(January  2,  1800.) 

APPEAL  by  plaintiflfs  from  a  decree  of  the 
Superior  Court  reversing  a  decree  of  the 
Court  of  Common  Pleas,  No.  1,  for  Allegheny 
County  in  plaintiff's  favor  in  a  suit  brought 
to  enjoin  the  enforcement  of  taxes  against 

Sroperty  alleged  to  be  exempt  from  taxation. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jobn  Marron,  F.  C.  MoOIrr, 
Johns  MeCleave,  and  D*  T.  Watson,  for 
appellants : 

The  free  public  school  which  has  been 
founded  and  maintained  by  the  trustees  of 
St.  Peter's  congregation,  is  a  purely  public 
charity,  and  exempt  from  taxation. 

Jackson  v.  Phillips,  14  Allen,  666 ;  Fire  In- 
surance Patrol  V.  Boydy  120  Pa.  624,  1  L.  R, 
A.  417;  Episcopal  Academy  v.  Philadelphia, 
160  Pa.  666. 

Many  charities  whose  benefits  have  been 
more  restricted  and  hampered  with  condi- 
tions, pecuniary,  sexual,  racial,  or  confined 
to  a  class,  have  been  held  by  this  court  to  be 
purely  public  charities. 

Donohugh's  Appeal,  86  Pa.  306 ;  Philadel- 
phia V.  Women's  Christian  Asso.  126  Pa.  572 ; 
Philadelphia  v.  Pennsylvania  Hospital  for 
Insane,  164  Pa.  9;  Burd  Orphan  Asylum  v. 
Upper  Darby  School  Dist.  90  Pa.  21 ;  Episco- 

Note. — As  to  exemption  of  property  of  educa- 
tional  institutions,  see  also  preceding  case  of 
Tale  University  v.  New  Haven  (Conn.)  ante, 
490. 
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pal  Academy  v.  Philadelphia,  150  Pa.  666; 
Philadelphia  v.  Afo^onto  Home,  160  Pa.  572, 
23  L.  R.  A.  646. 

It  is  the  purely  public  use  of  the  property 
which  secures  the  exemption  from  taxation, 
not  the  mode  of  dedication,  or  the  title  by 
which  it  is  held,  nor  the  character  of  the  in- 
strument by  which  it  is  controlled. 

Qerke  v.  Purcell,  26  Ohio  St.  229;  Humph- 
ries V.  Little  Sisters  of  the  Poor,  29  Ohio  SU 
201;  Hennepin  County  v.  Orace,  27  Minn. 
603;  Philadelphia  v.  Church  of  8t,  James, 
134  Pa.  207;  Mullen  v.  Erie  County  Cinnrs, 
86  Pa.  291,  27  Am.  Rep.  650;  Willard  v. 
Pike,  69  Vt  203;  Episcopal  Academy  v. 
Philadelphia,  160  Pa.  575;  Burd  Orphan 
Asylum  v.  Upper  Darby  School  Diet,  90  Pa. 
21. 

The  title  to  this  land  being  in  the  bishop 
in  trust  for  the  congr^ation  of  St.  Peter's 
the  property  is  as  fully  devoted  to  a  char- 
itable use  as  if  the  congregation  were  incor- 
porated, although  no  deiinite  charitable  use 
IS  expressed  in  the  deed. 

Phipps  V.  Jones,  20  Pa.  260,  59  Am.  Dec. 
708;  Charitable  Soc.  of  Evangelical  Asao.'s 
Appeal,  35  Pa.  320;  Tardus  Appeal,  64  Pa. 
95;  Domestic  d  F.  Missionary  Soc.'s  Appeal, 
30  Pa.  426;  Thom^is  v.  Ellmaker,  1  Pars. 
Sel.  Eq.  Cas.  98. 

The  objection  that  the  property  may  at 
any  time  be  diverted  from  the  public  char- 
itable use  for  which  it  was  contributed,  and 
lawfully  so,  is  not  well  considered.  This 
property  could  not  be  appropriated  to  any 
other  uses  than  those  for  which  it  has  been 
donated,  and  it  must  be  applied  in  further- 
ance of  the  charitable  work  of  St.  Peter's 
Church. 

Story,  Eq.  Jur.  9$  1187-1191;  Bethlehem 
V.  Perseverance  F,  Ins.  Co.  81  Pa,  445; 
Henry  v.  Deitrich,  84  Pa.  292;  Thomas  ▼. 
Ellmaker,  1  Pars.  Sel.  Eq.  Cas.  98;  Humane 
Fire  Co,*s  Appeal,  88  Pa.  389;  Donohugh's 
Appeal,  86  Pa.  314. 

The  objection  that  the  property  in  qnea* 
tion  is  not  permanently  devoted  to  purposes 
of  public  charity  is  not  tenable. 

The  establishment  of  schools  of  learning 
has  always  been  held  a  charitable  and  benev- 
olent use. 

Vidal  V.  Oirard,  2  How.  127,  II  L.  ed. 
206;  Prioe  v.  Maofwell,  28  Pa.  23;  MUler  t. 
Porter,  63  Pa.  292. 

If  it  is  the  public  use  which  secures  the 
exemption,  so  long  as  the  public  secures  the 
benefit  of  the  property  without  any  gain  or 
profit  resulting  to  the  diurdi,  it  is  and 
should  be  exempt. 

Northampton  County  v.  Lafayette  CoUepe, 
128  Pa.  132;  Pennsylvania  Hospital  v.  Del- 
au^are  County,  169  Pa.  306;  House  of  Refuge 
V.  Smith,  140  Pa.  387;  Woman's  Home  Mie- 
sionary  Soo,  v.  Taylor,- 173  Pa.  466;  Episco- 
pal Academy  v.  Philadelphia,  150  Pa.  566. 

In  the  event  of  a  lease  or  sale  the  prop- 
erty would  at  once  become  taxable. 

Boyd  V.  Insurance  Patrol,  113  Pa.  279. 

If  the  property  in  question  should  cease  to 
be  devot^  to  the  purely  public  charity  for 
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which.it  is  now  used,  and  become  a  source 
of  revenue,  it  would  then  become  taxable, 
but  so  long  as  it  serves  its  present  use  it  is 
exempt. 

Moore  v.  Taylor,  147  Pa.  481;  Philadel- 
phia V.  Jewish  SospittU  Aaao.  148  Pa.  454; 
Amerioan  Sunday  School  Union  v.  Philadel- 
phia, 161  Pa.  307,  23  L.  K.  A.  695;  Phila- 
delphia  v.  Barber,  160  Pa.  123;  Episcopal 
Academy  v.  Philadelphia,  150  Pa.  575; 
Greenl.  £v.  8  41 ;  Miller  v.  Henry,  84  Pa.  33. 

The  public  school  being  exempt  from  tax- 
ation biecause  a  purely  public  charity,  it  fol- 
lows that  the  building  contiguous  and  an- 
nexed thereto  and  necessary  for  the  efficient 
maintenance  thereof,  used  as  a  residence  for 
the  teachers  therein,  is  also  exempt. 

Narihampion  County  v.  Lafayette  College, 
128  Pa.  132;  Ramsey  County  v.  Maoalester 
CoUege,  51  Minn.  437,  18  L.  R.  A.  278 ;  Wo- 
man's  Home  Missionary  Soc,  v.  Taylor,  173 
Pa.  456;  Pennsylvania  Hospital  v.  Delaware 
County,  169  Pa.  305;  House  of  Refuge  v. 
Smith,  140  Pa.  387;  Wesleyan  Academy  v. 
Wilhraham,  99  Mass.  599 ;  Hennepin  County 
V.  Brotherhood  of  Church  of  Oethsemane,  27 
Minn.  460,  38  Am.  Rep.  298;  Hennepin 
County  V.  Grace,  27  Minn.  503;  State  v. 
Ross,  24  N.  J.  L.  497;  Oriswold  College  v. 
State,  46  Iowa,  275,  26  Am.  Rep.  138. 

Messrs.  E.  P.  DoucIam  and  T.  C.  Jones, 
for  appellees: 

There  is  not  a  case  in  the  state  of  Penn- 
sylvania that  holds  that  property  belonging 
to  a  congregation  or  church  and  used  for 
other  than  religious  purposes,  even  although 
it  may  apparently  be  used  for  that  which 
would  seem  to  be  a  charitable  use,  has  been 
exempt  front  taxation*  on  the  grounds  that 
it  is  a  purely  public  charity. 

Miller's  Appeals,  10  W.  N.  C.  168;  Phila- 
delphia ▼.  Women's  Christian  Asso.  125  Pa. 
672. 

No  corporation  or  institution  is  a  purely 
public  charity  which  is  not  lyider  the  control 
or  supervision  of  the  public  authorities,  or 
at  least  subject  to  public  visitation,  or  is 
founded  and  endowed  so  as  to  give  the  gen- 
eral public,  under  reasonable  restrictions,  an 
absolute  riffht  to  receive  its  benefits,  and  in 
case  of  a  failure  of  its  managers  to  carr^ 
out  the  founders'  will  to  compel  a  compli- 
ance therewith  by  an  application  to  the 
courts.  In  case  of  a  dissolution  of  such  a 
charity  its  property  must  vest  in  the  public 
authorities  for  charitable  purposes. 

Delaware  County  Inst,  of  Science  v.  Del- 
aware County,  94  Pa.  163. 

The  parochial  school  of  St.  Peter's  Roman 
Catholic  confpregation  is  not  a  purely  public 
charity  within  the  meaning  of  the  Constitu- 
tion and  the  act  of  assembly. 

Donohugh's  Appeal,  86  Pa.  306 ;  Mullen  v. 
Juenet,  6  Pa.  Super.  Ct.  1 ;  Philadelphia  v. 
Women's  Christian  Asso,  125  Pa.  572 ;  Thiel 
College  v.  Mercer  County,  101  Pa.  530 ;  Phil- 
adelphia V.  Masonic  Home,  160  Pa.  572,  23 
L.  R.  A.  545. 


J.,  delivered  the  opinion  of  the 
court: 

St.  Peter's  Roman  Catholic  Church  of 
McKeesport  owns  ground  fronting  280  feet 
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on  Market  street,  and  extending  back  140 
feet  to  an  alley,  all  inclosed  as  one  property. 
The  legal  title  is  in  the  bishop  of  the  diocese, 
in  trust  for  the  congregation.  The  church 
fronts  60  feet  on  the  street;  then,  22  feet 
distant,  the  convent  fronts  on  the  same  street 
40  feet;  then,  22  feet  distant  from  that,  is 
the  school  building,  having  a  frontage  of 
100  feet.  The  school  building  was  erected  in 
1887,  whollv  by  the  voluntary  contributions 
of  the  members  of  the  congregation,  and  has 
since  been  maintained  bv  such  contributions. 
It  is  open  to  all,  free  of  charge,  without  re- 
gard to  creed,  color,  race,  or  condition.  At 
the  commencement  of  this  proceeding  there 
were  in  attendance  about  750  children.  No 
revenue  whatever  is  derived  from  it.  The 
teachers  of  the  school  live  in  the  convent 
building,  which  is  occupied  exclusively  by 
them,  and  no  others.  They  are  paid  for  their 
services  a  small  salary,  in  addition  to  the 
privilqro  of  residence  in  the  convent  build- 
ing. Thev  are  not  lessees,  and  have  no 
right  or  interest  in  it,  except  that  of  resi- 
dence while  teaching.  Both  buildings,  when 
projected,  designed,  and  erected,  were  in- 
tended for  the  use  to  which  they  have  since 
been  put.  The  city  conceded  that  the  church 
and  school  buildings  were  exempt  from  taxa^ 
tion  under  the  act  of  1874,  but  assessed  and 
levied  a  tax  on  the  convent  building.  The 
collector,  this  defendant,  was  about  to  seise 
and  sell  the  personal  property  on  the  prem- 
ises in  payment,  when  the  trustees  filea  this 
bill  for  an  injunction  to  restrain  him.  After 
full  hearing  of  evidence  in  the  court  below, 
the  facts  were  found  as  we  have  narrated 
them,  and  the  collector  was  restrained. 
From  this  decree  the  city  appealed  to  the  su- 
perior court,  where  the  decree  was  reversed 
and  the  injunction  dissolved.  The  reasons 
given  for  the  reversal  by  the  superior  court 
are  that  the  title  is  in  an  individual ;  that  it 
is  under  the  control  of  one  denomination,  and 
there  is  no  perpetual  dedication  of  the  prop- 
erty to  public  charity.  Was  the  decree  a 
correct  legal  conclusion  from  the  facte  found, 
and  not  controverted,  in  the  court  of  com- 
mon pleas? 

We  concede  that,  under  our  cases  arising 
since  the  act  of  1874,  the  exact  line  dividing 
taxable  from  nontoxable  property  is  not  at 
once  discernible.  We  may  even  go  further, 
and  admit  that  teking  all  that  was  said,  in- 
stead of  just  what  was  decided,  in  some  of 
the'  cases,  that  line  is  not  exactly  a  straight 
one;  nor  could  it  well  be  so,  under  the  cir- 
cumstences.  Previous  to  the  Constitution 
and  act  of  1874,  the  legislature,  by  special 
act,  relieved  from  texation  just  what  prop- 
erty it  saw  fit,  whether  the  property  was 
chariteble,  rcdigious,  or  even  devoted  solely 
to  purposes  of  corporate  or  private  gain. 
The  legislative  habit  had  grown  into  a  great 
abuse.  Then  came  the  new  Constitution, 
which  at  once  put  a  stop  to  the  abuse  of  pow- 
er by  the  legislature.  Whether,  in  ite  sweep- 
ing provisions,  it  did  go  somewhat  further, 
and  prevent  good  as  well  as  evil,  is  a  ques- 
tion with  which  we  have  nothing  to  do.  Sec- 
tion 1,  art.  9,  provides  that  "all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects^ 
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within  the  territorial  limits  of  the  authori^ 
levying  the  tax,  and  shall  be  levied  and  col- 
lected under  general  laws;  but  the  general 
assembly  may  by  general  laws  exempt  from 
taxation  public  property  used  for  public  pur- 
poses, actual  places  of  religious  worship, 
places  of  burial  not  used  or  held  for  private 
or  corporate  profit,  and  institutions  of  pure- 
ly public  charity."  As  is  said  in  Dono- 
hugh*8  Appeal,  86  Pa.  306,  a  case  decided  by 
our  Brother  Mitchell,  when  sitting  in  the 
common  pleas,  within  four  years  after  the 
adoption  of  the  Constitution,  that  instru- 
ment exempted  nothing  from  taxation;  it 
only  withheld  from  the  legislature  power  to 
exempt  property  of  any  Kind,  except  that 
mentioned  in  this  section,  and  exemption  of 
such  property  must  be  by  general  laws.  It 
is  evident,  by  the  use  of  the  words  "general 
laws"  the  Constitution  intended  that  exemp- 
tions should  be  as  uniform  on  the  same  class 
of  subjects  as  the  uniformity  enjoined  in  the 
preceding  sentence  of  the  same  section,  as  to 
taxation.  The  legislature  being  powerless 
to  particularize,  by  bill,  exemption  for  any 
one  institution,  necessarily,  if  it  intended  to 
exempt  any  property  under  this  power,  it 
must  adopt  such  general  designation  or 
words  of  description  as  would  include  all  of 
that  class  of  property,  and  thus  promote  uni- 
formity. And  palpably,  on  this  view,  the 
act  of  May  14,  1874,  was  framed  as  follows: 
*'A11  hospitals,  universities,  colleges,  semi- 
naries, academies,  associations  and  institu- 
tions of  learning,  benevolence,  or  charity, 
with  the  grounds  thereto  annexed,  and  nec- 
essary for  the  occupancy  and  enjoyment  of 
the  same,  founded,  endowed,  and  maintained 
by  public  or  private  charity,  ...  be 
and  the  same  are  hereby  exempted  from  all 
and  every  county,  city,  borough,  bounty, 
road,  school,  and  poor  tax."  This  at  once 
imposed  upon  the  courts  a  most  difficult  and 
often  perplexin^r  duty  of  interpretation 
from  the  facte  m  the  cases  as  they  arose. 
No  hard  and  fast  rule  adapted  to  the  varying 
facte  of  the  different  cases  could  at  once  be 
confidently  laid  down.  The  natural  scien- 
tist depends  for  the  soundness  of  his  deduc- 
tions on  the  copiousness  of  his  facts.  The 
value  of  a  rule  of  law  often  depends  on  the 
experience  and  observation  oi  courts  de- 
rived from  many  cases  raising  the  same 
Suestion,  but  not  ia\7>lving  the  same  facte, 
ine  thing  was  clear  at  the  start,  no  matter 
what  was  the  legislative  language;  the  ex- 
emption could  not  extend  to  any  property 
not  a  "purely  public  charity."  This  was 
not  so  clear  to  taxpayers,  for  it  is  seldom 
anyone,  whether  individual  or  association, 
displays  any  great  alacrity  in  rendering  "un- 
to Ceesar  the  things  that  are  Cesar's."  Hence 
there  were  many  attempts  by  parties  clearly 
not  within  the  act  to  escape  texation,  and 
by  others  where  the  question  was  doubtful; 
and  while  it  was  easy  to  say  the  institution 
making  claim  was  not  exempt,  unless  purely 
a  public  charity,  the  varying  facts  presented 
by  the  different  cases  resulted  in  apparently 
conflicting  legal  conclusions  as  to  the  appli- 
cation of  the  designation.  The  first  case 
raising  fairly  the  question  as  to  what  was  a 
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purely  public  charity  is  DonokugWs  Appeal^ 
86  Pa.  306.  In  that  case  the  institution 
claiming  exemption  was  the  Philadelphia 
Library  Company,  having  a  library  of  over 
100,000  volumes.  It  was  an  ancient  insti- 
tution, and  had  been  founded  and  endowed  by 
voluntery  gifte.  The  use  of  the  books  was 
absolutely  free  to  all  persons  who  choee  to 
use  them  in  the  library  building,  but,  as 
with  all  public  libraries,  many  persons  de- 
sired to  take  books  away,  and  read  them  at 
their  homes  or  lodginss.  To  such  persons 
a  small  fee  was  charged,  and  they  were  fur- 
ther required  to  make  a  deposit  as  security 
for  the  return  of  the  book.  Another  claas 
of  readers  who  took  the  books  away  were 
called  "commuters."  These  were  allowed 
to  make  a  lump  deposit  annually  as  security 
for  and  hire  of  the  books,  the  number  so 
token  in  one  year  being  limited.  The 
amount  deposited,  however,  in  the  latter 
case,  was  less  than  if  each  book  used  had 
been  taken  out  singly,  and  the  charge  then 
deposited.  The  entire  sum  thus  realized  was 
a  comparatively  small  one,  and  was  used  in 
replacing  wornout  books  and  purchasing 
others.  Not  one  of  the  twelve  managers  m 
the  company  received  any  compensation.  The 
library,  except  from  the  small  sum  for  book 
hire,  was  mamteined,  and  from  year  to  year 
enlarged,  by  voluntery  contributions.  'Die 
opinion  on  what  constitutes  a  public  charity, 
although  the  subject  is  more  elaborately  dis- 
cussed, is  compressed  in  these  few  words: 
"The  essential  feature  of  a  public  use  is  that 
it  is  not  confined  to  privileged  individuals, 
but  is  open  to  the  indefinite  public.  It  is 
this  indefinite  or  unrestricted  quality  that 
gives  it  ite  public  character.  Tne  smallest 
street  in  the  smallest  village  is  a  public  high- 
way of  the  commonwealth,  and  none  the  less 
so  because  a  vast  majority  of  the  citizens 
will  certainly  never  derive  any  benefit  from 
ite  use.  It  is  enough  that  they  may  do  so 
if  they  choose."  Further,  as  to  what  con- 
stituted a  "purely  public  charity,"  he  says: 
"In  this  connection,  and  in  ite  ordinary 
sense,  the  word  ^purely*  means  completely, 
entirely,  unqualifiedly,  and  this  is  the  mean- 
ing we  must  presume  the  people  to  have  in- 
tended in  adopting  it  in  their  Constitution.'* 
Then,  as  to  the  charge  for  a  special  oae  of 
the  books  taken  away  from  the  building,  it 
is  held  to  be  but  a  regulation  necessary  to 
the  proper  management  of  such  an  institu- 
tion, and  does  not  destroy  ite  character  as  a 
purely  public  charity:  and,  further,  if  it  had 
such  effect,  a  regulation  in  violation  of  ite 
fundamental  character  would  be  void.  It 
will  be  noticed  that  the  small  fee  charged  is 
held  to  be  merely  an  administrative  regula- 
tion for  the  preservation  of  the  library,  and 
not  a  provision  whereby,  by  hire  to  the  pub- 
lic, the  library  is  to  be  mainteined.  And 
this  seems  to  us  to  be  clearly  susteined  by  the 
facts.  When  the  book  is  token  from  the  cus- 
tody of  the  librarian  and  other  employees, 
carried  to  another  building,  and  probably 
used  by  others,  it  is  subject  to  rougher  usa^^ 
than  when  in  the  library,  and  will  become 
worn  and  useless  sooner.  The  primary  ob- 
ject is  the  preservation  of  the  book  to  th* 
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public.  IncidentallT,  the  fee  may  net  a 
profit.  That  will  depend  on  the  wear  and 
tear  of  the  book.  But  it  is  in  no  real  sense 
a  hiring  to  support  the  alleged  charity,  or 
a  charge  which  excludes  from  the  privileges 
of  the  library  those  unable  to  pay  it,  for 
they  have  free  access  to  the  books  in  the 
building.  The  conclusion  was  that  the  char- 
ity was  a  purely  public  one.  While  it  is  not 
so  said,  yet  it  is  clearly  implied  from  this 
opinion  that  if  any  part  of  the  public  had 
been  excluded  from  the  use  of  the  library  be- 
cause of  inability  or  refusal  to  pay  for  books, 
or  if  its  support  had  been  derived  from  hir- 
ing of  its  books  to  the  public,  the  conclusion 
would  have  been  the  opposite  one  to  that 
adopted. 

In  the  many  cases  that  have  come  before 
us  in  the  more  than  twenty  years  since  Don- 
ohugk's  Appeal^  our  effort  has  been  to  ad- 
here to  it.     We  have  noticed  no  case  in  which 
it  has  not  been  cited  either  by  counsel  or  the 
court.     In   Miller's  Appeals y    10   W.   N.   C. 
IG8,  th«   school   was   supported   largely   by 
tuition  fees.     It  was  held  not  exempt.     In 
Thiel  College   v.    Mercer    County,    101    Pa. 
530,   the  college  was  incorporated  to   fur- 
nish   an   education   to   the   youth   of   both 
sexes  at  as  reasonable  rates  as  possible.  No 
profit  was  derived  by  the  corporation,  al- 
thougli  the  students  paid   for  their  board 
and  tuition.     It  was  held  that  as  the  school 
was  maintained  by  those  who  attended  it, 
and  not  by  voluntary  contributions,  it  was 
not  exempt.     In  Hunter* 8  Appeal,  22  W.  N. 
C.  361,  some  income  was  derived  by  the  acad- 
emy from  property  which  had  been  donat- 
ed, but  a  considerable  part  of  its  revenues 
was  from  tuition  fees  at  low  rates.     It  was 
held    not    exempt.    All    these    cases    were 
based  on  the  principles  announced  in  Dono- 
hugh's  Appeal.    Three   cases    { Philadelpkia 
V.  Women's  Christian   Asso,    125    Pa.    672; 
Episcopal  Academy  v.  Philadelphia^  150  Pa. 
565;  and  Philctdelphia  v.  Pennsylvania  Hos- 
pital for  Insane,  154  Pa.  9),  prof essedly» fol- 
low Donohugh's  Appeal;  but  it  is  difficult  to 
bring  them,  on  their  facts,  within  the  rules 
of  that  case.     The  facts  are  much  alike  in 
the  three,  and  really  the  last  two  merely  fol- 
low the  first;  but  it  seems  to  me, — and  as 
to  these  cases  I  speak  only  for  myself,  and 
not  for  the  court, — on  their  facts,  they  have 
but  slight  resemblance  to  Donohugh's  Ap- 
peal.   They  can  be  sustained  only  by  a  very 
liberal  construction  of  the  act  of  1874,  and 
they  go  in  the  direction  of  exemption  to  the 
uttermost  limit   of   such    construction.     In 
the  Wom^s  Christian  Asso.  Case,  the  ex- 
pressed object  of  the  charter  was  the  tem- 
poral, moral,  religious  welfare  of  women ;  by 
its  organized,  methods,  it  furnished  regular 
board  for  young  women,   restaurant  meals, 
employment  bureau,   lectures,   and   library. 
Tlie  cost  of  the  building  was  $70,000,^-one 
half  furnished  by  charitable  contributions, 
the  other  half  borrowed.     The  privileges  of 
the  institution  were  granted  only  to  those 
who  earned  less  than  $6  per  week  in  wages. 
These  paid  $3.50  per   week  for  board  and 
washing.    Those  out  of  employment  and  un- 
able to  pay  were  taken  in  free,  if  there  was 
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any  vacancy,  imtil  the  employment  bureau 
secured  places  for  them.    In  the  year  pre- 
ceding the  trial  of  the  cause,  out  of  2,100 
young  women  who  enjoyed  the  privileges  of 
the  institution,  but  100  did  not  pay.    About 
one  seventh  of  the  gross  expenses  were  chari- 
table contributions,  and  six  sevenths   were 
paid  by  those  who  had  meals,  board,  or  lodg- 
ing.   Not  one  of  the  officers  or  managers  re- 
ceived  any  compensation.     It  was  held  to  be 
a  purely  public  charity,  and  exempt,  mainly 
on  the  ground  that  it  was   free  from  any 
taint  of  corporate  or  private  gain.     I  doubt 
if  the   decision   can   be   sustained   on   this 
ground  alone;  but  the  fa^ts  that  board  and 
lodging  were  burnished  by   the   corporation 
at  less  than  actual  cost  to  a  worthy  class, 
and  to  some  of  them  free,  and  that  the  de- 
ficiency was  made  up  by  voluntary  contri- 
butions, would  perhaps  warrant  the  conclu- 
sion that  the  association  was  purely  a  char- 
ity.    But  it  will  be  noticed  how  narrow  was 
the  margin  between  gross  expenses  and  gross 
receipts  from   boarders.     If   they   had  been 
equal,  or  if  the  receipts  from  that  source  had 
exceeded   the   expenditures,   it  would   have 
been  difficult  to  discern  the  element  of  chari- 
ty in  the  association,  for  there  would  have 
been  no  place   for   voluntary   contributions. 
In  that  case  it  seems  to  me,  it  would  have 
been   purely    a   co-operative   boarding   and 
lodging  house,  managed  by  benevolent  wom- 
en, who  gave  their  services  without  charge. 
Paxson,  Ch.  J.,  who  delivered  the  opinion  of 
the  court,  says  at  the  close  of  it:     "It  may 
be    these  views  confiict  slightly  with  what 
has  been  said  in  some  of  the  cases  referred 
to  [meaning  Thiel  College,  Miller's  Appeals, 
Hunter's    Appeal,   and   other   cases    which 
strictly  followed   Donohugh's   Appeal] :     It 
does  not  conflict,  however,  with  the  points 
decided  in  either  of  them,  while  they  are  be- 
lieved to  be  in  entire  harmony  with  Dono- 
hugh's  Appeal."    I  think  the  distinction  be- 
tween  a  public   charity    supported   almost 
wholly    by    voluntary     contributions,     but 
which,  by  a  reasonable  regulation  necessary 
for  the  preservation  and  care  of  its  property, 
incidentally  realizes  a  small  income,  and  a 
charity  which  collects  from  its  beneficiaries 
six  sevenths  of  its  whole  income,  is  quite  ob- 
vious.    We  have  no  desire  to  disturb  the 
judgments  in  the  three  cases  cited.    They 
stand  on  the  facts  peculiar  to  them,  and  are 
outside  the  line  of  cases  which  follow  Dono- 
hugh's  Appeal.    After  this  lapse  of  time, 
and  our  observation  of  the  litigation  which 
has  had  its  source  in  the  act  of  1874,  and  the 
Constitution  which  suggested  the  act,  we  are 
adverse  to  any  departure  from  the  law  of 
that  case.    We  therefore  adhere  to  it  now 
as  the  settled  rule  of  interpretation  of  that 
act.     It  is  a  safer  guide  than  the  Women's 
Christian  Asso.  Case,  which  gives  such  prom- 
inence to  the  one  fact, — the  absence  of  cor- 
porate or  private  gain.     Carry  that  a  little 
further,  and  it  would  exempt  a  carrying  cor- 
poration from  taxation,  whose  receipts  are 
less  than  its  expenditures,  whose  stockhold- 
ers received  no  dividends,  and  yet  the  road  is 
opreated  for  the  benefit  of  the  whole  public 
on  exactly  the  same  terms.    We  will  not  op- 
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«n  the  road  further  in  that  direction,  be- 
cause both  the  Constitution  and  the  statute 
•obstruct  it;  and  it  is  immaterial  whether 
the  courts  break  through  or  go  around  this 
•obstruction,  the  end  is  the  same;  the  very 
thing  which  the  Constitution  sought  to  cure 
«is  a  l^islative  abuse  will  become  a  judicial 
one.  These  remarks  are  prompted  by  the 
fact  that  appellants  here  have  cited  and  re- 
lied on  these  cases,  while  we  desire  it  to  be 
understood  we  rest  our  decision  on  Dono- 
hugh'a  Appeal,  and  cases  following  it. 
Under  them,  the  law  is  clearly  with  appel- 
lants. This  school  is  a  purely  public  chari- 
ty, and  is  embraced  by  the  general  words  of 
the  act.  While  it  is  not  specifically  desig- 
nated by  the  word  "school,"  yet  it  is  clear, 
from  the  juxtaposition  of  the  words  in  the 
sentence,  and  the  character  of  the  institu- 
tion, that  it  is  included  in  "associations  and 
institutions  of  learning."  The  preceding 
part  of  th^  sentence  is  an  attempt  to  specify 
institutions  of  learning  by  the  words  "uni- 
versities, colleges,  seminaries,  academies;" 
then,  as  if  mindful  of  the  constitutional 
mandate  that  exemption  must  be  by  general 
law,  and  therefore,  impliedly  uniform,  it 
uses  the  all-embracing  words  "associations 
and  institutions  of  learning."  That  a 
school  for  children  preliminary  to  the  acad- 
emy or  college  is  an  institution  of  learning, 
in  fact,  no  one  can  doubt.  Its  purpose  and 
methods  place  it  within  the  general  term. 

It  is  further  argued  that,  even  if  the 
school  buildinff  proper  be  exempt,  the  teach- 
ers' residence  is  not,  because  it  is  not  part  of 
the  school  buildins.  This  argument  assumes 
the  fact  to  be  in  direct  contradiction  of  that 
found  by  the  court, — that  is,  that  it  is  used 
solely  as  a  residence  for  the  school  teachers; 
that  it  is  a  part  of  the  school  property,  and 
is  necessary  for  the  efficient  operation  and 
management  of  the  schools;  that  it  was  con- 
structed solely  from  voluntaiy  contributions, 
and  no  revenue  whatever  is  derived  from  it. 
Assuming,  as  we  must,  this  finding  of  the 
court  to  be  the  fact,  the  property  is  exempt ; 
for  it  is  part  of  the  school  builaing,  and  ex- 
clusively used  for  school  purposes. 

It  is  argued  further  that  the  legal  title  to 
the  property  is  in  an  individual,  the  bishop, 
with  no  declared  trust  in  the  grantee  for  a 
charitable  use;  that,  therefore,  the  charity 
may  be  terminated  at  any  time  by  a  sale  of 
the  property.  There  is  nothing  in  the  act 
of  assembly  which  requires  that  the  grant  of 
property  to  a  purely  public  charity  shall  be 
stamped  by  perpetuity.  The  only  require- 
ment is  that,  when  the  institution  seeks  ex- 
emption, its  character,  whether  created  by 
charter,  conveyance,  articles  of  association, 
or  voluntary  rules  and  regulations,  shall  be 
that  of  a  purely  public  charity.  If  it  vio- 
lates its  implied  auty  towards  its  contribu- 
tors, equity  will  afford  relief.  If  it  ceases 
to  be  that  on  which  it  depends  for  exemption, 
the  property  at  once  becomes  subject  to  taxa- 
tion. 

Nor,  in  view  of  the  other  facts  in  the  case, 
is  it  important  that  the  trustees  are  all 
Catholics,  and,  therefore,  the  institution  is 
controlled  and  managed  by  Catholics.  If 
there  was  evidence  tending  to  show  exclusion 
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of  non-Catholic  children  becauae  their  belief 
did  not  accord  with  that  of  the  trustees,  the 
fact  would  have  some  weight;  but,  atanding 
as  it  does  by  itself,  it  is  of  but  little  conse- 
quence. There  is  nothing  either  express  or 
implied,  in  the  law,  which  disqualifies  a 
board  of  trustees  composed  of  members  of  a 
single  church  from  managing  and  supervis- 
ing a  public  charity.  A  Presbyterian,  Jew- 
ish, or  other  charity  may  have  boards  of 
managers  composed  exclusively  of  persons  of 
the  faith  indicated  by  the  name;  but  if  the 
benefits  are  open  to  all.  without  regard  to 
creed,  it  does  not  affect  the  publie  i^araeter 
of  the  charity.  Purely  public  charitiest  are 
neither  so  abundant  nor  so  effective  that  we 
can  afford  to'  discriminate  against  them  be- 
cause of  the  creed  of  the  managers.  Our 
discrimination  must  rest  solely  on  the  fact 
as  to  whether  they  discriminate  in  favor  of 
or  against  any  part  of  the  public. 

We  are  of  opinion  the  superior  court  erred 
in  its  decree  reversing  the  court  of  common 
pleas.  Therefore  the  decree  of  the  Superufr 
Court  i8  reversed,  the  decree  of  the  common 
pleas  affirmed,  and  the  injunction  reinstat- 
ed; costs  of  appeal  to  be  paid  by  appellees. 


David  P.  RETGHARD  et  al. 

V, 

Phillip  8.  FLINN,  Appt. 
(189  Pa  855.) 

1.  CItlaens  and  tftxparers  ^rbo  'vrill  Ibe 
deprl-ved  of  free  aceesa  to  a  public 
landlns  and  river,  and  of  the  free  enjoy- 
ment  of  light  and  air  from  the  landing,  by 
the  unlawful  erection  of  a  bailding  thereon 
by  a  lessee,  can  maintain  a  suit  for  an  injosc- 
tlon  against  the  structure. 

2.  A  lea«e  of  part  of  a  pablie  laadlas 
to  a  priTate  person  is  not  'vritbtn  tlie 
lairfal  poorer  of  a  eltr  council. — espe- 
cially when  the  city  charter  conferring  rights 
of  property  on  the  corporation  provides  that 
it  shall  not  be  construed  to  authorise  the  sale, 
lease,  or  alienation  of  such  landings. 

(January  8,  1899.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Allegheny  County  in  favor  of  complainants 
in  a  suit  brought  to  enjoin  defendant  from 
erecting  a  structure  on  a  portion  of  a  pub- 
lic landing  on  the  Allegheny  river.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clarence  BurleleH  and  'Wat- 
son A  MeCleaTe  for  appellant. 

Mr.  Oeorce  W.  Guthrie^  for  ap|>ellees: 

The  ordinance  and  lease  under  which  ap- 
pellant claims  are  illegal  and  void. 

The  town  of  Pittsburgh  was  not  incorpo- 
rated until  many  years  after  the  dedication 
of  this  space ;  no  legislative  action  was  taken 

NoTB. — As  to  the  trust  for  the  public  fn  a 
wharf  or  landing,  see  also  Roberts  v.  Louis- 
ville (Ky.)  13  L.  R.  A.  844:  and  St.  Paul  t. 
Chicago.  M.  &  St.  P.  R.  Co.  (Minn.)  34  L.  R.  A. 
184  ;  and  Louisiana  Constr.  &  Improv.  Co.  v. 
Illinois  C.  R.  Co.  (La)  87  L.  R.  A.  661. 
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in  T4!gKrd  to  it,  and  no  attempt  was  made 
to  grant  to  the  borough  or  to  the  city  subae- 
^iiently  created  any  right  in  or  control  over 
it,  either  in  the  acts  of  incorporation  or  any 
other  acts,  until  the  act  of  March  31,  1836. 

It  was  enacted  that  "the  space  so  graded 
and  lying  between  said  way  and  low-water 
mark  of  the  Allegheny  river  shall  forever 
thereafter  be  occupied,  used,  and  employed 
as  a  public  landing. 

The  act  of  April  6,  1867,  which  consoli- 
<iated  into  one  city  the  old  city  of  Pitts- 
l>argh,  the  borough  of  Lawrenceville,  and  va- 
rious townships  adjoining,  provided  that 
'''nothing  herein  contained  shall  be  con- 
strued to  empower  said  corporation  to  sell, 
mortgage,  lease,  or  in  any  manner  alienate 
uny  lands  which  are  held  by  any  of  the  said 
former  corporations  as  public  sauares,  com- 
mon grounds,  or  river-snore  lanaings." 

Public  lands  are  held  by  the  state  "in 
trust  for  the  public  uses  of  navigation." 

Stockton  V.  Baltimore  d  N,  Y,  R.  Co,  32 
Fed.  Rep.  9;  IllUwia  C.  R,  Co.  v.  Illinoia, 
146  U.  S.  387,  36  L.  ed.  1018. 

The  lease  and  ordinance  being  null  and 
void,  appellant's  possession  and  the  struct- 
ure erected  by  him,  having  no  other  author- 
ity, are  also  illegal. 

A  public  landing  is  one  which  is  held  un- 
der public  control  for  public  use  in  water 
commerce,  subject  only  to  such  rules,  regu- 
lations, and  charges  as  may  be  enacted  oy 
public  authority. 

Subordination  to  public  control,  and  free- 
dom from  the  will  of  a  private  owner,  are 
essential  to  the  existence  of  a  public  use  as 
distinguished  from  a  public  interest. 

Re  New  York,  135  N.  Y.  253 ;  Re  Eureka 
Basin  Warehouse  d  Mfg,  Co.  96  N.  Y.  42. 

However  important  the  business  of  a  com- 
mon carrier  by  land  may  be,  it  is  not  "navi- 
^tion,"  and  a  public  landing  cannot  be  ap- 
propriated to  it  without  a  perversion  of  its 
use. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
-224 ;  Belcher  Sugar  Ref,  Co,  v.  St.  Louis 
-Orain  Elevator  Co,  10  Mo.  App.  401,  82  Mo. 
122,  101  Mo.  192,  8  L.  R.  A.  801 ;  Lord  v. 
Oconto,  47  Wis.  386 ;  Oale  v.  Kalamazoo,  23 
Mich.  344.  9  Am.  Rep.  80. 

When  the  proprietors  laid  out  the  plan  of 
•the  town  of  Pittsburgh,  they — ^by  leaving  an 
•open  space  along  the  rivers — dedicated  this 
space  to  the  lotowners  "as  a  means  Of  public 
-access  to  and  along  the  rivers." 

Schenley  v.  Pittsburgh,  104  Pa.  472. 

If  the  plan  and  deeds  carry  title  to  the 
-river's  edge,  then  the  appellees,  without  any 
vspecific  grant,  are  the  owners  of  a  riparian 
right  which  "is  valuable,  and,  though  it 
must  be  enjoyed  in  due  subjection  to  the 
rights  of  the  public,  it  cannot  be  arbitrarily 
or  capriciously  destroyed  or  impaired." 

Yates  V.  Milwaukee,  10  Wall.  497,  19  L. 
ed.  984;  Gould,  Waters,  §  48. 

Such  rights  are  entitled  to  protection  from 
any  illegal  obstruction,  and  the  fact  that  the 
obstruction  is  also  a  public  nuisance  does  not 
impair  the  power  of  a  court  of  equity  to  re- 
move it  by  injunction. 

Hacke's  Appeal,  101  Pa.  245. 

Appellees  as  owners  of  property  to  which 
-43  L.  R.  A. 


the  use  is  appurtenant,  and  in  front  of 
which  the  illegal  obstruction  is  placed,  may 
nuiintain  an  action  for  its  removal. 

Miller  V.  Lynch,  149  Pa.  460;  Fereday  v. 
Mankedick,  172  Pa.  636 ;  Clad  v.  Paist,  181 
Pa.  148;  Pennsylvania  R.  Co.* 8  Appeal,  115 
Pa.  514;  Grofs  Appeal,  128  Pa.  621,*  5  L. 
R.  A.  661 ;  Pennsylvania  R,  Co.  v.  Reading 
Paper  Mills,  149  Pa.  18 ;  Westhwffer  v.  Leb- 
anon d  A.  Street  R.  Co.  163  Pa.  54;  Potts 
V.  Quaker  City  Elev.  R.  Co.  161  Pa.  396;  Mo- 
Donald  V.  Newark,  42  N.  J.  Eq.  136 ;  Calla- 
nan  v.  Oilman,  107  N.  Y.  360;  Flynn  v.  Tay- 
lor, 127  N.  Y.  596,  14  L.  R.  A.  656. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

The  authority  of  the  city  to  make  the 
lease  in  question  to  the  defendant  is  derived 
from  the  3d  section  of  the  act  of  March  31, 
1836  (Pub.  Laws,  318).  By  that  act  the 
councils  of  the  city  of  Pittsburg  were  au- 
thorized to  define,  locate,  and  cause  to  be 
opened  apublic  street,  to  be  known  as  "Du- 
quesne  Way,"  of  at  least  40  feet  in  width, 
and  at  least  420  feet  north  of  Penn  street. 
By  the  3d  section  it  was  provided  that,  after 
Duquesne  Way  was  located  and  opened,  thei 
councils  were  authorized  to  grade  and  im- 
prove the  space  lying  northwardly  from  the 
line  of  the  way,  "and  the  space  so  graded  and 
lying  between  the  said  way  and  low-water 
mark  of  the  Allegheny  river,  shall  forever 
thereafter  be  occupied,  used,  and  employed 
as  a  public  landing,  and  the  said  councils 
shall  have  full  power  to  make  such  rules, 
regulations,  and  by-laws  regulating  the  use 
of  such  public  landing  as  they  may  think 
proper,  and  shall  not  be  inconsistent  with 
the  existing  laws  of  this  commonwealth; 
.  .  .  and  to  exercise  in  every  respect  over 
the  said  public  street  and  public  landing, 
when  the  same  shall  be  opened,  the  same 
powers  and  authority  which  they  may  or 
can  exercise  by  law  over  the  other  public 
streets  and  landings  within  the  said  city." 
The  answer  of  the  defendant  avers  that,  in 
pursuance  of  the  authority  thus  conferred, 
an  ordinance  was  passed  by  the  councils  on 
the  25th  of  January,  1807,  authorizing  the 
department  of  public  works  to  lease  to  the 
defendant,  for  the  term  of  five  years,  the 
part  of  the  public  landing  now  in  question. 
Other  averments  are  made  in  the  same  con- 
nection, which  are  not  necessary  to  be  con- 
sidered. The  contention  turns  upon  the 
question  whether  the  city  councils  had  the 
lawful  power  to  make  a  lease  of  such  a  piece 
of  public  property  to  a  private  person.  The 
learned  court  below  decided  that  they  did 
not  have  such  power,  and  therefore  granted 
a  restraining  injunction  against  the  defend- 
ant. The  propriety  of  this  ruling  is  the 
question  before  us. 

The  plaintiffs  are  citizens  and  taxpayers 
of  the  city,  and  are  the  owners  of  property 
fronting  on  Duquesne  Way  immediately  op- 
posite the  proposed  structure  which  the  de- 
fendant is  about  to  erect.  The  plaintiffs  al- 
lege that  they  have  held  and  owned  their 
lots,  with  buildings  on  them,  from  a  time 
before  the  lease  to  the  defendant  was  made, 
and  have  always  been  accustomed  to  have  a 
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free  and  unobstructed  passage  to  and  over 
the  public  landing  in  front  of  their  lots,  and 
that  the  erection  by  the  defendant  of  any 
buildings  or  structures  on  said  leased  prem- 
ises will  prevent  their  free  access  to  and  use 
of  the  public  landing  at  that  place,  and  will 
also  deprive  them  of  free  access  to  the  river, 
and  of  the  free  enjoyment  of  li^ht  and  air 
over  said  space.  We  do  not  think  there  is 
any  doubt  of  the  right  of  the  plaintiifs  to 
maintain  the  present  bill,  if  they  incur  a  lia- 
bility to  the  injuries  complained  of,  and  we 
do  not  think  it  necessary  to  expend  time  in 
the  discussion  of  that  question.  They  are 
injuries  which  are  personal  to  themselves, 
and  they  are  direct  and  positive  in  charac- 
ter. As  it  seems  to  us,  the  fate  of  the  con- 
tention depends  upon  the  question  of  the 
right  of  the  defendant  to  occupy  the  public 
landing  and  to  erect  structures  thereon,  as 
is  averred  in  the  bill  and  admitted  in  the 
answer.  But  that  question  depends  exclu- 
sively upon  the  lawful  right  of  the  city  to 
make  such  a  lease  and  &  authorize  such 
structures.  On  this  question,  it  seems  to  us, 
the  weight  of  authority  is  against  the  defend- 
ant. Passing  b^  the  very  important  con- 
sideration that,  if  the  right  now  claimed  for 
the  city  be  sustained,  the  entire  public  land- 
ing system  of  the  city  on  its  river  fronts 
would  soon  be  destroyed  and  become  vested 
in  private  persons  for  their  own  emolument, 
it  is  enough  to  know  that,  in  the  fundamen- 
tal grant  to  the  city  by  the  legislature  of 
power  over  the  landings,  there  is  a  most 
serious  restriction  upon  any  disposition  of 
the  control  over  the  landings  which  will  in- 
terfere with  the  free,  perpetual,  public,  and 
unrestrained  use  of  them  by  the  whole  com- 
munity. The  specific  and  positive  language 
of  the  act.  of  1836  is  that  "the  space  so 
graded  and  lying  between  said  way  and  low- 
water  mark  of  the  Allegheny  river  shall  for- 
ever thereafter  be  occupied,  used,  and  em- 
ployed as  a  public  landing."  Now,  if  a  sys- 
tem be  inaugurated  of  leasing  out  to  private 
persons  portions  of  the  space  thus  formally 
dedicated  to  a  perpetual  public  use,  we  are 
unable  to  see  how  the  public  character  of  the 
landing  is  to  be  preserved,  as  is  required  by 
the  act;  becaiuse  it  is  of  no  consequence,  as 
it  seems  to  us,  that  the  people  generally  may 
have  the  right  to  make  use  of  the  landing 
by  purchasing  the  consent  of  the  lessees  with 
a  price  for  such  use, — it  is  no  longer  the 
free,  unrestrained  use  by  all  the  people,  as 
of  a  public  and  undisputed  right  thereto. 
The  privilege  would  be  something  that  be- 
longs to  private  persons  who  are  lessees  of 
the  city,  and,  in  order  to  be  enjoyed  by  the 
general  public,  it  must  be  purchased  from 
those  persons,  and  a  private  gain  must 
therefore  be  subserved  in  order  that  a  clear 
public  and  free  right  of  enjoyment  can  be 
exercised. 

The  authorities  which  are  directly  perti- 
nent seem  to  be  conclusive  on  this  subject. 
In  Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S.  453, 
36  L.  ed.  1042,  Mr.  Justice  Field,  delivering 
the  opinion,  said:  "The  trust  devolving 
upon  the  state  for  the  public,  and  which  can 
only  be  discharged  by  the  management  and 
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control  of  property  in  which  the  public  has 
an    interest,   cannot  be  relinquished   by  k 
transfer  of  the  property.     .     .     .     The  state 
can  no  more  aboicate  its  trust  over  property 
in  which   the  whole  people  are   interested, 
like  navigable  waters  and  soils  under  them, 
so  as  to  leave  them  entirely  under  the  use* 
and  control  of  private  parties,     .    .    .    than 
it  can  abdicate  its  police  powers  in  the  ad- 
ministration of  government  and  the  preser- 
vation of  the  peace."    This  ruling  appears- 
to  be  quite  applicable  to  the  present  case,  be> 
cause  the  act  of  1836,  while  it  does  confer 
the  power   to   make  rules   and   regulations 
concerning  the  space  between  the  way  and 
the  river,  does  not  confer  any  power  upon 
the  city  to  devest  itself  of  its  authority  or 
control  over  the  space  which  it  designates  aa- 
"public    landing.^    Kules    and    regulations 
concerning  the  use  of  the  whole  of  this  space 
called  "public  landing,"  are  radically  dinfer- 
ent  from  an  absolute  conveyance  of  the  right 
of  use,  whether  by  lease  or  deed.     The  in- 
tention of  the  legislature,  moreover,  is  made 
still  more  manifest  upon  this  subject  in  the 
consolidation  act  of  April  6,  1867,  in  which 
it  is   specially   provided    (§   35)    that   "alF 
rights  of  property  of  every  kind  and  descrip- 
tion, excepting  schoolhouses  and  lots,  whidi 
were  vested  in  an^  of  said  former  corpora- 
tions   or    townships,    shall    thereafter    be 
deemed  and  held  to  be  vested  in  the  corpora- 
tion created  by  this  act,     .     .     .:     provided 
that  nothing  hereinafter  contained  shall  be 
construed  to  empower  said  corporation  \o 
sell,  mortgage,  lease,  or  in  any  manner  alien* 
ate  any  lands  which  were  held  by  any  of 
said  former  corporations,  as  public  squares, 
common  grounds,  or   river   shore  landings, 
but  such  lands  shall  be  held  for  general  pub- 
lic use  in  the  same  manner  as  before  the  pas- 
sage of  this  act."    Besides  being  specially 
restrictive  as  to  the  classes  of  property  de- 
scribed, this  act  is  confirmatory  of  the  pol- 
icy established  by  the  act  of  1836,  particu- 
larly enjoining  that  the  new  municipal  cor- 
poration shall  not  sell,  mortgage,  or  lease, 
or  in  any  manner  alienate,  any  lands  which- 
were  held  by  any  of  the  former  corporations, 
as  public  squares,  common  grounds,  or  river- 
shore  landings,  "but  such  lands  shall  be  held 
for  general  public  use  in  the  same  manner  as 
before  the  passage  of  this  act."     It  is  plain- 
ly manifest,  therefore,  that  the  contest  here- 
is  not  to  be  affected  by  decisions  which  are 
predicated  of  municipalities  which  do  have- 
the   whole   power   of   disposition    of   water 
fronts,  wharves,  docks,  and  landings,  such 
as  on  tide  water  and  lake  ports,  or  ports  of 
great  cities  on  the  large  rivers  of  the  coun- 
try, but  only  of  such  where  the  municipal 
control  is    limited    by    specific    restriction*, 
within  which  alone  the  municipal  authority 
must  be  exercised.     Judged  by  this  test,  the- 
solution  of  the  present  controversy  seems  to 
be  quite  simple,  and  it  appears  to  us  that 
the  learned  court  below  arrived  at  the  cor- 
rect result  in  granting  the  injunction  prayed 
for. 

Decree  affirmed  and  appeal  dismissed,  at 
the  cost  of  the  appellant. 


1898. 
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Annie  GANNON,  Respt,, 

V. 

LiiCLEDE  GAS  LIGHT  COMPANY   Appt. 

(145  Mo.  502.) 

1.  VaproTed  allesatlons  of  kno>vledse 
and  iraat  of  care  on  the  part  of  an  elec- 
tric-light company  will  not  prevent  recovery 
for  death  of  a  fireman  killed  while  in  the  dis- 
charge of  his  duty  by  stepping  on  a  live 
grounded  wire  in  a  pnbllc  alley,  if  sufficient 
Is  proved  to  establish  the  fact  and  manner  of 
death,  defendant's  negligence,  and  due  care 
on  the  part  of  deceased. 

S.  An  electric  company  malntalnfns 
overliead  %vires  along  a  public  alley  Is 
prima  facie  liable  for  injuries  caused  to  per- 
sons rightfully  in  the  alley  by  live  grounded 
wires. 

8.  An  allegation  In  a  snlt  for  damasea 
for  Injuries  caused  byallTCsronnded 
electric  wire  in  a  public  alley,  that  its 
owner  permitted  It  to  become  broken  and  to 
remain  down  a  long  time  when  It  knew  or 
ought  to  have  known  Its  condition,  does  not 
shift  the  burden  of  proof  as  to  care  of  the 
wire  from  defendant  to  plaintiff. 

4.  A  verdict  cannot  be  directed  for 
defendant  In  an  action  to  recover  damages 
for  negligent  injuries,  although  his  evidence 
is  uncontradicted  and  sufficient.  If  true,  to 
overcome  the  prima  facie  case  made  by  plain- 
tiff. 

iShencoodf  Brace,  and  MaraTiallf  JJ.,  dissent,) 

(June  7,  1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  husband.  Af- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Henry  Hitehooek,  for  appellant: 

In  such  an  action  the  negligence  proved 
muBt'  conform  to  that  charged  in  the  peti- 
tion; and  a  fortiori  if  the  plaintiff  fails  to 
prove  the  negligence  alleged  against  the  de- 
fendant, a  demurrer  to  the  evidence  should 
be  sustained. 

Ourley  v.  Missouri  P.  R.  Co.  93  Mo.  445; 
Bayncs  v.  Trenton^  108  Mo.  123;  Buffington 
V.  Atlantic  d  P.  R.  Co.  64  Mo.  246;  Price  v. 
St.  Louis,  K.  C.  d  N.  R.  Co.  72  Mo.  414; 
Waldhicr  v.  Bannibal  d  8t.  J.  R.  Co.  71  Mo. 
514;  Leslie  v.  Wabash,  St.  L.  d  P.  R.  Co.  88 
Mo.  r>o. 

While  the  court  will  not  weigh  conflicting 
evidence  to  ascertain  whether  a  verdict  can 
be  supported  if  there  be  any  evidence  upon 
which  it  can  rest,  on  the  other  hand,  a  ver- 
dict which  has  no  substantial  evidence  to 
support  it  ought  to  be  set  aside. 

Rcichenhach  v.  Ellerhet  116  Mo.  588;  Long 
V.  Moon,  107  Mo.  334;  Carroll  v.  Interstate 

NoTB. — As  to  Habillty  for  electric  wires  In 
streets,  see  note  to  Denver  Consol.  Electric  Co. 
V.  Simpson  (Colo.)  31  L.  R.  A.  566 ;  also  Snyder 
V.  Wheeling  Electrical  Co.  (W.  Va.)  30  L.  B.  A. 
499.  and  other  cases  cited  in  footnote, 
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Rapid  Transit  Co.  107  Mo.  663;  Bunt  v.  Mis- 
souri R.  Co.  89  Mo.  607 ;  Spohn  v.  Missouri 
P.  R.  Co.  87  Mo.  74 ;  Powell  v.  Missouri  P. 
R.  Co.  76  Mo.  83;  Marion  County  Comrs.  v. 
Clark,  94  U.  S.  284,  24  L.  ed.  61;  Bearne 
V.  Keath,  63  Mo.  84;  Schmeiding  v.  Swing,. 
57  Mo.  78;  Doering  v.  Saum,  56  Mo.  479; 
Routsong  v.  Pacific  R.  Co.  46  Mo.  236;  Nel- 
son y.  Boland,  37  Mo.  432 ;  Morris  v.  Barnes, 
35  Mo.  412. 

On  rehearing. 

What  proof  will  make  a  prima  facie  case 
of  negligence  depends  upon  what,  in  a  legal 
sense,  constitutes  actionable  negligence.  Un- 
less the  proof  offered  conforms  to  that  in 
each  essential  particular,  a  prima  facie  case 
is  not  made  out. 

Actionable  negligence  is  the  inadvertent 
failure  of  a  legally  responsible  person  to  use 
ordinary  care  under  the  circumstances  in  ob- 
serving or  performing  a  non-contractual 
duty  implied  by  law,  which  failure  is  the 
proximate  cause  of  injury  to  a  person  to 
whom  the  duty  is  due. 

16  Am.  &  Eng.  Enc.  Law,  p.  389 ;  Shearm. 
Sl  Redf.  Neg.  $  3 ;  Ray,  Negligence  of  Imposed 
Duties  (Passenger  Carriers),  $  183a. 

Defendant  must  owe  plaintiff  a  legal  duty 
of  care. 

Broicn  v.  Wabash,  St.  L.  d  P.  R.  Co.  20 
Mo.  App.  222. 

The  proof  must  affirmatively  show  a  breach 
of  such  duty  by  defendant. 

Bolman  v.  Chicago,  R.  /.  d  P.  R.  Co.  62 
Mo.  564 ;  Barlan  v.  St.  Louis,  K.  O.  d  N.  R. 
Co.  65  Mo.  22;  Dowell  v.  Outhrie,  99  Mo. 
663,  116  Mo.  654;  Baker  v.  Kansas  City,  Ft. 
S.  d  M.  R.  Co.  122  Mo.  593 ;  Rutledge  v.  Mis- 
souri P.  R.  Co.  123  Mo.  121 ;  Bite  v.  Metro- 
politan Street  R.  Co.  130  Mo.  138;  Thomp- 
son V.  Metropolitan  Street  R.  Co.  140  Mo. 
141. 

Such  breach  of  duty  must  result  in  damage 
to  plaintiff. 

Barlan  v.  ifif*.  Louis,  K.  C.  d  N.  R.  Co.  65 
Mo.  22 ;  Powell  v.  Missouri  P.  R.  Co.  76  Mo. 
83;  Stepp  v.  Chicago,  R.  I.  d  P.  R.  Co.  85 
Mo.  233;  Mathiason  v.  Mayer,  90  Mo.  585; 
Bite  v.  Metropolitan  Street  R.  Co.  130  Mo. 
132. 

Such  breach  of  duty  must  be  the  proximate 
cause  of  the  injury  complained  of. 

Stoneman  v.  Atlantic  d  P.  R,  Co.  58  Mo. 
603 ;  Bnrlan  v.  St.  Louis,  K.  C.  d  N.  R.  Co. 
65  Mo.  22 ;  Stepp  v.  Chicago,  R.  I.  d  P.  R.  Co. 
86  Mo.  229;  Stanley  v.  Union  Depot  R.  Co. 
114  Mo.  606;  Thompson  v.  Metropolitan 
Street  R.  Co.  140  Mo.  125;  Nolan  v.  Shickle^ 
3  Mo.  App.  305,  69  Mo.  336;  Banks  v.  Wa- 
bash Western  R.  Co.  40  Mo.  App.  464 ;  Boag 
v.  Lake  Shore  d  M.  S.  R.  Co.  85  Pa.  293,  27 
Am.  Rep.  653 ;  Milwaukee  d  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  ed.  256. 

The  proof  offered  by  plaintiff  in  this  caae 
completely  failed  to  show  breach  of  duty  or 
proximate  cause. 

Nolan  v.  Shickle,  3  Mo.  App.  305 ;  Thomp- 
son V.  Metropolitan  Street  R.  Co.  140  Mo. 
141. 
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There  is  no  absolute  rule  as  to  negligence; 
that  which  is  negligence  in  one  case  will  be- 
come by  change  of  circumstances  ordinary 
care  in  another,  or  gross  negligence  in  a 
third. 

Brown  v.  Hannibal  d  8t.  J,  R,  Co.  50  Mo. 
467,  11  Am.  Rep.  420;  Wilkins  v.  8t,  Louis, 
L  M.  d  8.  R,  Co.  101  Mo.  93. 

Common  carriers,  though  bound  to  exer- 
cise toward  passengers  the  highest  degree  of 
•care  of  a  very  prudent  person,  are  not  in- 
surers of  their  safety,  nor  responsible  for 
injuries  occurYing  when  all  reasonable  skill 
and  diligence  had  been  used,  and  a  fortiori 
are  not  liable  for  mere  accident  or  misad- 
venture or  for  an  unknowable  insufficiency 
of  some  part  of  their  road. 

Sawyer  v.  Hannibal  d  8t.  J.  R.  Co.  37  Mo. 
1240,  90  Am.  Dec.  382;  Huelsenkamp  y.  Citi- 
zens' R.  Go.  37  Mo.  637,  90  Am.  Dec.  399; 
Morrisaey  v.  Wiggins  Ferry  Co,  43  Mo.  380, 
97  Am.  Dec.  402;  Leslie  v.  Wabash,  8t.  L. 
^  P.  R.  Co.  88  Mo.  50;  O'Connell  v.  8t.  Louis 
Oable  d  Western  R.  Co.  106  Mo.  482 ;  WilU 
^noti  V.  Corrigan  Consol.  Street  R.  Co,  106 
Mo.  535 ;  Smith  Y.  Chioa^o  d  A.  R.  Co.  108 
Mo.  243;  Jackson  v.  Grand  Ave.  R.  Co.  118 
Mo.  199;  Clark  v.  Chicago  d  A.  R.  Co.  127 
Mo.  197;  Hite  v.  Metropolitan  Street  R.  Co. 
130  Mo.  132;  Sullvoan  v.  Jefferson  Ave.  R. 
Go.  133  Mo.  1,  33  L.  R.  A.  167. 

If  at  the  trial  defendant  offers  testimony 
•after  a  demurrer  to  plaintiff's  evidence  is 
overruled,  he  takes  the  chance  of  aiding  the 
plaintiff's  case,  but  is  not  thereby  deprived 
of  the  right  to  ask  the  court  to  direct  a  ver- 
-dict  for  defendant  on  all  the  evidence. 

Guenther  v.  St.  Louis,  I.  M.  d  8.  R.  Go, 
95  Mo.  286;  Eswin  v.  St.  Louis,  I.  M.  d  8.  R. 
Co.  96  Mo.  290;  McPherson  v.  St.  Louis,  I. 
M.  d  8.  R.  Go.  97  Mo.  253 ;  Weber  v.  Kansas 
Oity  Cable  R.  Co.  100  Mo.  194,  7  L.  R.  A. 
819;  Jennings  v.  St.  Louis,  I.  M.  d  8.  R. 
Co.  112  Mo.  274;  Hite  v.  Metropolitan  Street 
R.  Co.  130  Mo.  141 ;  Stanley  v.  Union  Depot 
R.  Co,  114  Mo.  606;  KeUay  v.  Missouri  P. 
R,  Co,  129  Mo.  362 ;  Payne  v.  Chicago  d  A, 
R,  Co.  136  Mo.  562;  Vogg  v.  Missouri  P.  R. 
Co.  138  Mo.  172;  Thompson  v.  Metropolitan 
Street  R,  Co,  140  Mo.  125;  Powell  v.  Mis- 
souri P.  R.  Co.  76  Mo.  80. 

Mr.  T.  J.  Ro^^e,  for  respondent: 

In  passing  upon  a  demurrer  to  the  evi- 
dence, the  court  is  required  to  make  every 
inference  of  fact  in  favor  of  the  party  offer- 
ing the  evidence,  which  a  jury  might,  with 
any  degree  of  propriety,  have  inferred  In 
his  favor,  and  if,  when  received  in  this  light, 
it  is  insufficient  to  support  a  verdict  in  his 
favor  the  demurrer  should  be  sustained. 

Wilson  V.  Lee*s  Summit  Bd.  of  Edu.  63 
Mo.  137. 

A  case  should  not  be  withdrawn  from  the 
jui'y  unless  the  conclusion  follows,  as  a  mat- 
ter of  law,  that  no  recovery  can  be  had  upon 
any  view  which  can  be  properly  taken  of  the 
facts  the  evidence  tendE  to  establish. 

Beatty  v.  Mutual  Reserve  Fund  Life  Asso. 
44  U.  S.  App.  527,  75  Fed.  Rep.  65,  21  C.  C. 
A.  231. 

The  yvLTj  and  the  trial  judge  found  that 
the  plaintiff  made  a  prima  facie  case  when 
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she  proved  that  her  husband  met  his  death 
on  a  public  highway,  by  coming  in  contact 
with  a  deadly  fluid  pla[ced  on  uie  highway 
by  defendant,  and  it  was  their  exclusive 
province  to  decide  what  facts  were  proved. 

Haynes  v.  Raleigh  Gas  Co.  114  N.  C.  208, 
26  L.  R.  A.  810;  Ray,  N^ligence  of  Imposed 
Duties,  Personal,  p.  145 ;  Mullen  v.  St.  John^ 
57  N.  Y.  570,  15  Am.  Rep.  530;  Kearney  v. 
London,  B.  d  8.  0.  R.  Go,  L.  R.  5  Q.  B.  411 ; 
Suburban  Electric  Co,  v.  Nugent,  58  N.  J. 
L.  658,  32  L.  R.  A,  700;  Loveland  v.  Gard- 
ner, 79  Cal.  317,  4  L.  R.  A.  395;  8isk  ▼. 
Crump,  112  Ind.  504;  Powers  v.  Harlow,  53 
Mich.  507,  51  Am.  Rep.  154. 

The  maxim  Res  ipsa  loquitur  is  directly 
applicable. 

Clarke  v.  Nassau  Electric  R.  Co.  9  App. 
Div.  51 ;  Jones  v.  Union  R.  Co.  18  App.  Div. 
267;  Gilmore  v.  Brooklyn  Heights  R.  Co.  6 
App.  Div.  117. 

s 

Bobinsoiit  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  begun  by  the  respondent, 
Annie  Gannon,  against  appellant,  to  recover 
$5,000  for  the  death  of  her  husband,  William 
Gannon,  alleged  to  have  been  caused  by  the 
fault  of  the  defendant  company  as  set  out 
in  her  petition,  containing  the  following  sub- 
stantial averments :  "That  the  Laclede  Gas- 
light Company,  defendant,  is  a  corporation 
under  the  laws  of  Missouri,  enffaged  in  the 
business  of  furnishing  and  selling  electric 
light  throughout  the  city  of  St.  Louis,  Mis- 
souri. That  in  conducting  said  business  the 
defendant  had  erected  and  strung  upon  poles 
along  the  streets  and  alleys  of  said  ciiy  wires 
charged  with  a  certain  dangerous  and  life- 
destroying  fluid  and  current  known  as  elec- 
tricity; and' that  on  the  18th  day  of  April, 
1894,  on  a  certain  public  high  way  of  said  city, 
to  wit,  in  an  alley  running  east  and  west 
through  the  block  bounded  on  the  north  by 
Sheridan  avenue,  on  the  south  by  Thomas 
street,  on  the  east  by  Elliot,  and  on  the  west 
by  Leffingwell  avenue,  through  and  alon^ 
which  alley  it  then  and  there  had  erected 
and  maintained  as  aforesaid  its  said  wires, 
so  as  aforesaid  charged  with  electricity,  in 
the  conduct  of  its  said  business,  and  at  a 
point  in  said  alley  in  the  rear  of  residence 
No.  2737  Thomas  street,  the  defendant  negli- 
gently and  carelessly  permitted  its  said 
wires,  to  the  number  of  six  or  seven,  then  and 
there  charged  as  aforesaid,  to  become  broken 
in  two,  and  to  fall  to  the  pavement  of  said 
alley,  and  to  remain  broken  in  two  and  down 
for  a  long  time  then  and  there,  while  full 
charged  with  electricity  as  aforesaid,  when 
it  knew,  or  ought  by  the  exercise  of  any 
care  and  caution  to  have  known,  that  the 
said  wires  were  so  as  aforesaid  broken  and 
down,  and  liable,  if  touched  by  any  human 
being  while  so  broken  down  and  charged  as 
aforesaid,  to  destroy  human  life.  And  plain- 
tiff states  that,  while  the  said  wires  were 
then  ^nd  there  in  said  alley  broken  in  two 
and  down  and  charged  as  aforesaid,  her  said 
husband,  while  walking  along  in  the  said 
alley  at  said  point,  struck  with  his  foot 
against  one  of  said  defendant's  said  wires. 
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And  was  thereby  instantly  killed,  by  the 
fault  and  recklessness  and  camlessness  of 
the  said  defendant  then  and  there  in  the 
premises  as  aforesaid,  to  her  damage  in  the 
rsum  o'  $5,000,  for  which  sum  plaintiff  prays 
judgment." 

I&fendant's  answer  was  a  general  denial, 
•coupled  with  a  plea  of  contributory  negli- 
gence on  part  of  plaintiff,  to  which  plaintiff 
replied,  denying  the  allegation  of  new  mat- 
•ter  contained  in  defendant's  answer. 

At  the  close  of  plaintiff's  testimony  in 
•chief  the  defendant  asked  the  following  in- 
structions: ''The  court  instructs  the  jury 
that,  on  the  pleading  and  evidence,  the  plain- 
tiff cannot  recover,  and  the  verdict  will  be 
for  defendant;"  which  being  rWused,  the  de- 
fendant offered  testimony  on  its  part  to  the 
effect  that  the  wires  belongins  to  defendant, 
that  killed  plaintiff,  were  mdted  or  burned 
<in  two  by  reason  of  a  fire  originating  in  a 
stable  that  was  fronting  on  the  alley  in 
'Which  its  wires  were  strung;  that  said  fire 
was  not  caused  by  the  wires,  and  that  its 
-origin  was  unknown;  that  the  defendant 
was  not  notified  of  the  existence  of  the  fire, 
-or  that  its  wires  were  broken  down  in  the 
alley  where  the*  fire  occurred,  until  after 
-plaintiff's  husband  had  been  killed,  and  that 
said  wires  were  down  upon  the  ground  in 
Ihe  allev  only  a  short  whue  before  plaintiff's 
husband  was  killed;  that  there  was  no  ap- 
pliance at  defendant's  power  house  at  the 
time  to  indicate  when  one  of  its  wires  was 
grounded;  and  that  defendant  had  at  the 
time  of  the  fire  a  contract  with  the  city  for 
lighting  certain  streets  and  alleys  with  elec- 
tricity, and  also  certain  public  and  private 
institutions,  which  required  it  to  keep  in 
-typeration  during  the  day  a  constant  current 
of  electricity  passing  over  its  wires.  At  the 
dose  of  all  uie  testimony  in  the  case,  de- 
!fendant  again  prayed  the  court  to  instruct 
the  jury  ''that,  upon  the  pleading  and  all 
the  evidence,  the  plaintiff  cannot  recover;" 
which  being  refused,  the  jury,  under  proper 
instructions  submitted  by  the  court,  found 
a  verdict  for  plaintiff  for  $3,000,  on  which 
in  due  time  juagment  was  entered,  and  to  re- 
verse which,  on  account  of  error  alleged  in 
refusing  defendant's  two  peremptory  instruc- 
tions, this  case  is  here.  No  objection  is 
made  now  to  the  proposition  of  law  an- 
nounced in  the  instructions  given  by  the 
-court,  if  the  refusal  of  defendant's  instruc- 
tion at  the  close  of  the  case  is  held  good. 
The  sole  controversy  has  grown  out  of  the 
application  of  the  law  to  the  facts,  under 
the  peculiar  averments  of  the  petition. 

The  plaintiff,  to  sustain  her  case,  offered 
testimony  tending  to  show  that  William 
*€rannon,  in  respect  to  whose  death  this  action 
was  begun,  was  the  husband  of  nlaintiff; 
that  he  came  to  his  death  by  stepping  upon 
ap  electric  wire  belonging  to  the  defendant 
company  that  was  broken  in  two  and  lying 
upon  the  ground  in  one  of  the  public  alleys 
of  the  city  of  St.  Louis,  charged  with  an  elec- 
tric current  of  more  than  double  the  voltage 
necessary  to  kill  a  human  being ;  that  plain- 
tiff's husband  was  at  the  time  in  the  dis- 
charge of  his  duty  as  one  of  the  city  fire- 
men, trying  to  extinguish  a  fire  that  had 
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originated  in  a  stable  fronting  on  the  alley 
where  he  was  killed,  and  along  which  de- 
fendant, by  permission  of  the  city,  had 
strung  its  electric  wires,  for  the  purpose  of 
enabling  it  to  furnish  light  to  the  city  and 
for  various  private  consumers  alon^  the 
course  of  the  line;  that  two  of  a  series  of 
seven  of  defendant's  wires  strung  overhead 
in  said  alley  were  down  when  plaintiff's  hus- 
band arrived  at  the  fire,  and  two  other  of  the 
firemen  engaged  with  him  were  also  stunned 
and  knocked  to  the  ground  at  and  near  the 
same  time  and  place. 

The  defendant's  contention  here  is  that  no 
testimony  was  offered  which  tended  to  prove 
that  tne  death  of  plaintiff's  husband  was 
caused  by  negligence  on  part  of  defendant, 
after  the  manner  as  alleged  in  her  petition; 
that  no  substantial  evidence,  nor  any  evi- 
dence whatever,  was  offered  by  plaintiff  tend- 
ing to  show,  either  that  the  wires  in  ques- 
tion became  broken  in  two  or  fell  to  the 
ground  in  consequence  of  any  negligence  on 
part  of  defendant  or  its  agent;  or  that  said 
defendant  knew,  or  ought  by  the  exercise  of 
ordinary  care  or  caution  to  have  known,  that 
said  wires  were  so  broken  and  down  at  or 
before  the  time  when  plaintiff's  husband  was 
killed ;  or  that  defendant  or  its  agents,  with 
knowledge  or  notice,  actual  or  constructive, 
that  said  wires  were  broken  and  down  in 
the  alley  where  plaintiff's  husband  was 
killed,  did  negligentlv  permit  said  wires  to 
remain  so  br(»cen  and  down  for  a  long  time 
after  notice  thereof.  And  in  the  second 
place  it  is  contended  by  defendant  that,  if  it 
be  conceded  that  a  prima  facie  case  was 
made  by  plaintiff  in  the  first  instance,  it  was 
entirely  overcome  by  the  positive  and  uncon- 
tradicted testimony  of  defendant's  wit- 
nesses, and  for  that  reason  a  finding  should 
have  been  directed  for  defendant  by  the  court 
at  the  close  of  the  case. 

While  there  is  no  doubt  of  the  general 
proposition,  so  vigorously  and  repeatedly  as- 
serted by  the  counsel  for  appellant  in  his 
elaborate  and  able  brief  filed  herein,  "that 
a  party  cannot  declare  upon  one  cause  of 
action,  upon  one  n<^ligent  act,  and  recover 
upon  an  entirely  different  act  of  negligence, 
without  a  disregard  of  all  rules  of  pleading 
and  practice,"  it  must  be  borne  in  mind  that 
it  has  likewise  been  a  rule  of  long  practice, 
and  frequently  asserted  in  this  court,  based 
upon  the  plainest  principles  of  propriety  and 
fairness,  that  a  party  will  not  be  ariven  out 
of  court  merely  from  the  fact  that  he  or  she 
has  alleged  more  than  has  been  proved,  when 
the  unproved  allegations  are  shown  to  be 
unnecessary  averments  to  authorize  a  re- 
covery; nor  will  plaintiff's  action  be  denied 
merely  because  the  testimony  offered  does 
not  support  certain  averments  in  his  or  her 
petition  when  it  does  support  other  aver- 
ments which  are  sufficient  to  authorize  a  re- 
covery. Know  County  v.  Ooggin,  105  Mo. 
182,  and  cases  cited.  Here  the  plaintiff  in 
her  petition  not  only  alleged  the  act  from 
which  defendant's  negligence  might  be  in- 
ferred when  shown,  but  went  further,  to  say 
that  the  act  of  negligence  was  committed  or 
suffered  under  circumstances  that  admit  of 
ni)  excuse,  that  is,  after  notice,  etc. 
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Plainti£f'8  petition  was  complete  when  the 
charges  had  been  made  that  her  husband 
had  met  his  death  upon  one  of  the  public 
alleys  of  the  city,  when  in  the  discharge  of 
his  duty  a«  fireman,  and  without  fault 
upon  his  part,  by  stepping  upon  an  electric 
wire  of  the  defendant  charged  with  electric- 
ity, that  defendant  had  negligently  suffered 
to  become  broken  in  two  and  fall  to  the  pave- 
ment of  the  alley.  The  other  averments  of 
carelessness  on  part  of  defendant,  that  it 
knew,  or  ought  by  the  exercise  of  care  and 
caution  to  have  known,  that  said  wire  was 
broken  and  down,  and  liable,  if  touched  by 
a  human  being,  while  so  broken  and  down, 
and  charged  with  electricity,  to  destroy  hu- 
man life,  were  not  necessary  allegations,  and 
the  fact  that  the  act  of  negligence  as  alleged 
to  have  occurred  after  the  particular  man- 
ner detailed  in  the  petition  was  not  shown 
in  all  its  fullness,  is  not  fatal  to  a  recovery, 
if  sufTicient  was  shown  to  have  made  a  prima 
facie  case  of  negligence  under  any  of  the 
charges  made,  and  this  announcement  is  no 
disregard  of  the  rule  of  pleading  and  prac- 
tice that  prohibits  variance  between  allega- 
tions made  and  proof  shown.  Surely,  no 
harm  could  be  said  to  have  come  to  defend- 
ant because  of  plaintiff's  failure  to  establish 
all  that  was  alleged,  if  what  was  proved  un- 
der the  allegations  disclosed,  showed  defend- 
ant liable;  nor  can  defendant  be  said  to  be 
surprised  at  the  variance  between  the  proof 
and  the  allegations  of  the  petition,  if  that 
shortage  or  variance  was  in  the  failure  to 
establish  facts  that  were  alleged  which  de- 
fendant must  have  affirmatively  asserted, 
and  shown  not  to  have  existed,  in  order  to 
relieve  itself  from  the  prima  facie  case  made 
by  the  facts  proved.  It  is  scarcely  necessary 
to  assert  that  it  was  the  duty  of  the  defend- 
ant company  to  so  keep  at  all  times  its  elec- 
tric wires,  over  which  was  continuously  be- 
ing transmitted  that  most  dangerous  energy, 
force,  or  fluid  known  to  man  called  ^'elec- 
tricity,"  out  of  the  way  of  the  citizen,  that 
contact  with  them  would  not  occur  as  he 
went  to  and  fro  in  the  prosecution  of  his 
business.  It  was  a  matter  of  the  plainest 
duty  for  the  defendant  to  see  that  the  streets 
and  alleys  of  the  city,  along  which,  by  per- 
mission, it  was  suffered  to  place  its  over- 
head wires  for  its  own  private  gain,  were  at 
all  tiroes  maintained  in  the  same  condition, 
as  to  safety  from  the  danger  of  electric- 
ity, as  they  were  before  its  overhead  use 
thereof  was  begun;  and  a  most  imperative 
duty  was  placed  upon  defendant,  in  assuming 
the  overhead  use  of  the  public  alley  with  its 
wires,  to  see  that  persons  passing  along  and 
using  the  alley  were  not  injured  thereby; 
and  when  proof,  under  the  allegations  of 
plaintiff's  petition,  was  made  showing  that 
one  or  more  of  defendant's  wires  charged 
with  its  death-dealing  force  was  down  upon 
one  of  the  public  alleys  of  the  city,  and  that 
plaintiff's  husband  met  his  death  in  the  dis- 
charge of  his  duty,  a  prima  facie  case  of  neg- 
ligence was  made  out  against  defendant,  and 
the  burden  was  then  put  upon  it  to  show 
that  its  wires  were  down  in  the  alley  through 
no  fault  of  its  agents  and  servants,  notwith- 
standing the  plaintiff  had  alleged,  further, 
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that  said  wires  were  permitted  to  become 
broken  in  ^wo  and  to  remain  down  and 
broken  in  said  alley  for  a  long  time,  when  it 
knew,  or  ought  to  have  known,  by  the  exer- 
cise of  care  and  caution,  the  broken  condi- 
tion thereof.  The  unnecessary  or  additional 
allegations  made  on  part  of  plaintiff  can- 
not have  the  effect  of  changing  the  presump- 
tion that  the  law  raises  from  the  proof  of  a. 
given  state  of  facts,  and,  when  that  pre- 
sumption attaches  from  proof  made  of  facts 
alleged,  the  after  allegation  will  not  stay 
the  course  of  procedure  resulting  therefrom. 

Plaintiff  by  her  testimony  made  out  & 
prima  facie  case  of  negligence  against  de- 
fendant, although  her  proof  was  not  in  full 
after  the  manner  the  negligence  was  charged 
in  her  petition.  The  proof  of  facts  that  were 
allied  was  adequate  to  cast  the  burden  upon 
defendant  of  showing  the  nonexistence  of 
negligence  on  its  part,  notwithstanding 
plaintiff  went  further  in  her  petition,  and 
charged  that  the  negligent  act  complained 
of  was  done  under  circumstances  that  could 
not  be  defended  against.  In  the  case  of  (Tur- 
ley  V.  Missouri  P.  R,  Co.  93  Mo.  445,  so  often 
quoted,  and  so  much  relied  on  by  appellant, 
the  proof  was  of  an  entirely  different  act  of 
negligence  from  that  alleged  in  the  petition. 
It  was  not  mere  variance,  resulting  from  in- 
complete proof  of  unnecessary  averments,  aa 
in  the  case  at  bar.  There  the  proof  was  that 
defendant  negligently  left  certain  of  its  cars 
on  its  track  without  securing  them,  by  rea- 
son of  which  a  collision  occurred,  causing  an 
injury  to  plaintiff,  while  the  allegation  of 
the  petition  was  that  defendant's  agents  neg- 
ligently drove  a  loose  car  against  certain 
other  cars  standing  on  its  track,  whereby 
plaintiff  was  injured.  There  the  negligence 
shown  was  no  part  of  the  n^ligence  charged, 
and  had  no  tendency  to  establish,  either  pre- 
simiptively  or  conclusively,  the  existence 
thereof.  In  fact  the  proof  on  part  of  plain- 
tiff, in  the  Qurley  Case,  showed  the  nonexist^ 
ence  of  the  allegations  of  negligence  made 
in  the  petition,  and  the  court  properly  held 
there  was  a  fatal  variance  between  allega- 
tions made  and  proof  shown,  or  a  want  of 
proof  to  support  the  allegation  of  the  peti- 
tion. 

If,  then,  it  is  determined  that  a  prima 
facie  case  of  negligence  on  part  of  defendant 
was  made  out  by  the  testimony  offered  in  be- 
half of  plaintiff  in  the  first  instance,  and 
that  the  plaintiff  is  not  to  be  defeated  on  the 
grounds  of  variance  between  the  facts  al- 
leged and  the  proof  made,  we  are  brought  to 
the  consideration  of  the  other  questions 
raised  by  the  presentation  and  refusal  of  de- 
fendant's second  peremptory  instruction 
asked  at  the  conclusion  of  all  the  testimony 
offered  in  the  case ;  that  is,  had  the  court  the 
right  to  determine  upon  the  conclusiveness 
of  defendant's  uncontradicted  testimony  of- 
fered to  sustain  its  burden  of  proof  (made 
by  plaintiff's  prima  facie  case),  by  an  in- 
struction to  find  for  the  defendant?  It 
must  be  said  that  in  our  Reports  quite  a  con- 
trariety of  opinion  has  been  expressed  on  the 
proposition,  and  that,  to  some  extent,  the 
bar  is  left  in  doubt  as  to  the  absolute  rule 
of  practice;  one  line  of  decisions,  prominent 
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among  which  the  case  of  Reichenhach  y.  El- 
lerbe,  115  Mo.  588,  so  much  relied  upon  by 
appellant  in  hi»  brief,  holding  that  when 
the  uncontradicted  and  unimpeached  testi- 
mony in  the  case  shows  a  complete  defense 
to  plaintiff's  prima  facie  case,  it  was  the 
plain  duty  of  the  trial  judge  to  have  directed 
a  verdict  for  defendant,  and  not  have  sub- 
mitted the  case  to  the  jury,  and  that  for 
having  refused  to  so  direct  at  the  time,  or 
afterwards,  when  its  attention  was  called  to 
the  fact  by  the  motion  for  a  new  trial,  this 
•court  would  reverse  the  case.  The  converse 
of  that  proposition,  which  was  assumed  by 
the  trial  judge  in  this  as  in  the  Reichenhach 
Case,  that,  when  either  party  to  a  contro- 
versy submits  testimony  (other  than  writ- 
ten instruments  that  call  for  the  court's  con- 
struction of  their  meaning  and  import)  to 
flostain  his  or  her  burden  of  proof,  the  other 
party,  though  offering  nothing  to  contradict 
it,  is  entitl^  to  have  the  jury  pass  upon  the 
whole  case,  and  to  determine  the  credibility  of 
the  witnesses  and  the  weight  to  be  given  to 
their  testimony,  has  from  our  earliest  report- 
ed cases  been  often  asserted  with  much  posi- 
tiveness.  This  oourt,  as  far  back  as  the  4th 
Mo.  report,  at  page  106,  in  the  case  of  Bryan 
V.  Wear,  when  the  plaintiff  had  offered  un- 
contradicted evidence  of  his  title,  in  an  ac- 
tion of  ejectment,  announced  as  a  rule  that 
it  was  error  to  instruct  the  jury  as  to  the 
weight  of  evidence  by  telling  them  that 
plaintiff  had  shown  a  good  title,  because  it 
was  practically  telling  the  jury  that  they 
must  believe  the  evidence.  Also,  in  the  early 
case  oi  McAfee  v.  Ryan,  11  Mo.  365,  this 
court  refused  to  disturb  a  verdict  rendered 
against  the  undisputed  testimony  of  a  wit- 
ness when  nothing  appeared  in  the  record  to 
impeach  his  veracity  or  to  indicate  why  it 
should  not  have  been  believed.  If  this  court 
can  now  set  aside  the  finding  of  the  jury  on 
the  matters  of  fact  involved  in  the  issue 
raised  by  defendant's  answer,  we  must  as- 
-sume  to  ourselves  the  prerogative  which  the 
writer  has  always  thought,  under  our  Consti- 
tution and  laws,  rested  exclusively  with  the 
jury.  If  we  can  set  aside  this  finding  on  the 
l^ound  that  the  defendant's  proof  was  undis- 
puted, and  sufficient  as  a  defense,  we  ought 
to  reverse  the  case,  and  in  that  we  have  made 
the  finding  of  facts  and  passed  our  judgment 
thereon  contrary  to  the  finding  of  the  jury, 
with  the  apparent  sanction  of  the  trial  court, 
as  indicated  bv  its  refusal  to  set  aside  the 
finding  so  made  by  them. 

Upon  the  broad  simple  proposition  that 
the  juries  are  the  triors  of  facts  in  all  cases 
of  this  character,  certainly  no  question  can 
be  made.  Here,  by  the  well-estahlished  facts 
a  prima  facie  case  was  made  out  by  plaintiff, 
luid  the  onus  was  cast  upon  the  defendant  of 
relieving  itself  from  responsibility  by  show- 
ing that  plaintiff's  husband  met  his  death 
as  the  result  of  an  accident,  not  occasioned 
by  that  want  of  care  and  caution  which  the 
law  made  obligatory  upon  defendant  to  be- 
stow, in  using  its  highly  dangerous  agency, 
electricity,  through  overhanging  wires  upon 
the  public  streets  and  alleys  of  the  city. 
That  issue  of  fact  was  addressed  to  the  con- 
sideration of  the  jury,  for  their  determina- 
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tion,  and  the  trial  court  in  the  first  instance 
had  no  right  to  say  to  them,  by  an  instruc- 
tion, when  they  should  become  satisfied  with 
the  facts  of  the  defense,  and  to  have  done 
so  would  have  substituted  the  judgment  of 
that  court  for  that  of  the  jury.  The  plain- 
tiff was  entitled  to  have  the  jury  determine 
the  credibility  of  the  testimony  offered,  even 
though  she  offered  nothing  to  contradict  that 
offered  in  behalf  of  defendant,  and  it  is  not 
to  be  assumed  by  the  court,  as  a  matter  of 
law,  that  evidence  is  true,  satisfactory,  or  cou; 
vincing  to  the  body  called  upon  to  hear  it, 
from  the  mere  fact  that  no  one  by  words  con- 
tradicts what  has  been  uttered.  The  right 
to  judge  the  weight  of  evidence  and  the  cred- 
ibility of  witnesses  implies,  of  necessity,  the 
right  to  resist  the  infiuence  of  anj  part  of 
what  the  witnesses  may  have  testified  to, — 
of  saying  that  it  wants  in  the  power  to  con- 
vince. If  the  mere  presentation  of  evidence 
of  a  fact  is  to  be  called  its  proof,  because 
undisputed  by  any  other  witness  or  wit- 
nesses, then  the  right  to  judge  the  weight  of 
evidence  and  the  credibility  of  witnesses  in 
such  cases  means  nothing.  There  must  not 
only  be  the  presentation  of  the  evidence  of 
a  fact  by  a  witness  or  witnesses,  but  its  ac- 
ceptance by  the  jury,  before  proof  can  be 
said  to  have  been  made  complete  upon  any 
given  point;  and,  if  what  has  been  uttered 
or  said  by  a  witness  or  witnesses  fails  to  con- 
vince the  mind  or  intelligence  addressed, — 
has  not  been  accepted  by  them, — then  no 
sufficient  proof  has  been  made,  however  posi- 
tive or  unqualified  the  utterance  of  the  wit- 
nesses upon  which  a  finding  can  be  predi- 
cated. The  office  of  the  court  in  the  trial  of 
a  case  by  the  jury  is  not  to  say  when  proof 
has  been  made  sufficient  for  a  verdict,  but  is 
limited  to  instructing  when  testimony  of- 
fered tends,  or  does  not  tend,  to  establish  a 
given  fact  or  facts  in  issue.  Testimony  may 
tend  in  many  instances  to  prove  a  given  issue 
that  falls  far  short  of  convincing  proof.  Sup- 
pose that  a  suit  has  been  brought  upon  an 
open  account  for  goods  forwarded  by  plain- 
tiff to  defendant  at  his  request,  upon  which 
issue  has  been  joined  by  answer.  A  jury  is 
called  to  try  the  cause,  and  the  most  posi- 
tive testimony  is  offered  as  to  the  existence 
of  every  averment  of  plaintiff's  petition,  and 
defendant  offers  no  proof  whatever.  Surely, 
no  one  would  say  that  the  court  had  the 
right  to  direct  a  finding  for  plaintiff  upon 
the  uncontradicted  testimony ;  and  why  ?  Be- 
cause defendant  asked  to  have  the  facte  of 
the  case  determined  by  a  jury,  and  not  by 
the  court,  as  would  be  done  if  the  court  could 
direct  a  given  finding.  Because  the  ri^ht  of 
trial,  as  heretofore  enjoyed,  shall  remain  in- 
violate, ete.  Mo.  Const,  art.  2,  9  28.  See 
S  2131,  Rev.  Stat.  1889.  Again,  suppose 
that  suit  has  been  instituted  on  a  note  of 
hand,  and  issue  joined  by  a  plea  of  payment 
on  part  of  defendant.  A  jury  is  called  to 
try  the  case.  The  burden  is  then  upon  de- 
fendant, and  he  swears  positively  that,  at 
a  given  time  and  place,  he  paid  plaintiff  the 
amount  of  the  note  in  full,  principal  and  in- 
terest. No  witness  is  called  te  contradict 
his  statement.  The  payee  in  the  note  may 
have  been  absent  from  the  state,  and  unable 
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to  be  present  at  the  trial,  or  we  may  sup- 
pose tnat  the  suit  had  been  brought  by  an 
administrator,  and  some  witness  had  been 
called  to  the  stand,  who  swears  positively 
that  he  either  saw  the  defendant  pay  the  de- 
ceased payee  of  the  note  the  full  sum  due 
thereon,  or  that  the  deceased  had  told  him 
that  the  notes  had  been  paid  in  full.    The 
administrator  cannot  dispute  the  statement 
thus  sworn  to  by  any  known  witness;  nei- 
ther is  he  able  to  impeach  the  character  of 
the  witness  who  thus  testified,  by  any  other 
witness,  on  the  ground  that  his  past  reputa- 
tion for  truth  and  veracity  was  bad,  or  to 
effect,  by  the  most  rigid  cross-examination,  a 
self-impeachment.    Would   the  trial   court, 
under    either    of    the    circumstances  above 
named,  be  compelled  to  instruct  the  jury  to 
find  for  defendant  on  the  uncontradicted  and 
unimpeached    testimony  f     We    think    not. 
The  jur^,  in  the  exercise  of  its  prerogative 
of  judcing  the  weight  of  evidence  and  the 
credibility  of  witnesses,  might  say,  "It  fails 
to  convince  us;''    "It    fails    to  satisfy  our 
mind;"  "We  do  not  believe  it."    Something 
in  the  action,  in  the  manner,  in  the  bearing, 
of  the  witness  upon  the  stand  (which  finos 
no  place  in  the  transcript  that  reaches  this 
court),  might    have    repelled    belief  in  the 
minds  of  the  triors  of  the  facts;  and,  with- 
out belief  in  the  existence  of  the  truthful- 
ness of    a    given    statement  or  statements 
made,  no  verdict  predicated  thereon  can  be 
reached,  and,  when  not  reached  or  believed, 
a  verdict  cannot  be  ordered  by  a  mandatory 
instruction  from  the  court.    If  the  jury  in 
this  as  in  all  cases  have  the  right  to  judge 
of  the  credibility  of  witnesses  and  the  weight 
of  their  testimony,  how  could  the  trial  court 
have  dictated  its  verdict,  contrary  to  that 
afterwards  made,  without  an  abridgment  of 
the  exercise  of  that  right, — without  substi- 
tuting its  beliefs  and  finding  for  that  of  the 
jury?    The  occurrence  of  undisputed  testi- 
mony during  the  progress  of  the  trial  should 
furnish  no  occasion  for  a  change  in  the  rule 
of  practice  of  asking  the  opinion  of  the  jury 
on  questions  of  fact,  unless  we  are  willing  to 
announce,  for   the   future   guidance  of  the 
bench  and  bar,  that  uncontradicted  and  un- 
disputed testimony  is  to  be  held  and  treated 
as  facts  agreed  (and  if  this  is  done,  to  make 
proof  and  pleading  consistent  in  this  case, 
plaintiff  should  have  been  required  to  with- 
draw her  replication  denying  the  allegation 
of  new  matter  set  up  in  defendant's  answer, 
and  thus  new  complications  would  arise). 
To  be  logical  and  consistent,  under  our  Con- 
stitution and  laws,  we  think  the  only  course 
that  can  properly  be    pursued    and    main- 
tained is  that  all  questions  of  fact,  in  suits 
at  law,  must  finally  and  conclusively  be  de- 
termined by  the  jury,  subject  only  to  the 
corrective  action  of  the  trial  court;  to  set 
aside  the  finding  of  facts,  which,  in  the  opin- 
ion of  that  court,  is  not  warranted  by  the 
testimony,  but  never  to  coerce  an  opinion  by 
a  mandatory  instruction  directing  a  finding 
of  fact  in  favor  of  one  or  the  other  of  the 
parties  litigant,  according  to  its  judgment 
of  the  facts.    To  the  question  of  facts  the 
jury  alone,  and  not  the  court,  must  respond. 
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The  judgment  of  the  Trial  Court  wiU  &« 
affirmed. 


Oantt,  Ch.  J.,  and  BurceM  and  D^m* 

JJ.,  concur. 


Sherwood,  Braoe,  and  Mfcffcall,  JJ^ 

dissent. 

Rehearing  denied. 

Marsliall,  J.,  dissenting  ( Filed  November 

16,  1898): 

The  importance  of  the  legal  principles  in- 
volved in  this  case,  and  the  fact  that  in  some 
respects  it  is  the  first  case  of  its  kind  that 
has  reached  this  court,  demands  that  I  shall 
give  my  reasons  for  my  dissent  from  the 
opinion  of  the  majority  of  the  court.  To  un- 
derstand the  points  involved,  and  to  appred- 
ste  the  force  of  my  dissent,  it  is  necsessaxy 
to  state  the  case  more  fully  than  is  done  ia 
the  opinion  of  the  majority. 

The  suit  is  an  action  for  dainaffeB  for  the 
death  of  plaintiff's  husband.    The  petition 
avers  that  the  defendant  is  a  duly-incorpo- 
rated Missouri  corporation,  organized  for  the 
purpose  and  engaged  in  the  business  of  fur- 
nishing electric  light  in  the  dty  of  St. Louis; 
that  it  had  wires  strung  on  poles  set  up  oik 
the  public   streets,  conveying   and   charged 
with  "a  certain  dangerous  and  life-destroj- 
ing  fluid  and   current,  known   as   'electrio- 
ity;*"  that  on  April  18,  1894,  it  had  sudi 
wires,  so  strung  and  charged,  in  a  public- 
alley  in  the  rear  of  house  No.  2737  Tnoina»> 
street,  and  that  "the  defendant  negligently 
and  carelessly  permitted  its  said  wires,  to  the 
number  of  six  or  seven,  then  and  there  duuroed 
as  aforesaid,  to  become  broken  in  two  ana  to 
fall  to  the  pavement  of  said  alley,  and  to  re- 
main broken  in  two  and  down  for  a  lone 
time,  then  and  there,  while  full  charged  with- 
electricity  as  aforesaid,   when   it   knew,  or 
oUght  by  the  exercise  of  any  care  and  cautioo 
to  have  known,  that  the  said  wires  were  so 
as  aforesaid  broken  and  down,  and  charged 
as  aforesaid  to  destroy  human  life;"  i&A, 
while  the  wires   were    so   down,  plaintiff's 
husband,  while  walking    alonj;    tne    idley,. 
struck  his  foot  against  the  wires,  and  was 
instantly  killed.    The  answer  is  a  ffeneral 
denial  and  a  plea  of  contributory  nmigence 
on  the  part  of  plaintiff's  husband.    The  re- 
ply denied  contributory  negligence. 

The  evidence  for  plaintiff  was  substantial- 
ly as  follows: 

Annie  Gannon  testified  that  she  is  the 
widow  of  W^illiam  Gannon,  who  was  killed 
on  April  18,  1894;  that  he  was  thirty-eight 
years  old,  employed  in  the  fire  department, 
and  was  a  strong,  healthy  man. 

Ernst  Hilgendorf  testified  that  he  is  the- 
city  telegrapn  operator;  that  it  was  his  duty 
to  receive  alarms  of  fire,  and  distribute  them 
to  the  engine  houses  and  other  city  depart- 
ments; that  on  April  18,  1894,  at  10:56  A. 
M.,  he  received  an  alarm  from  box  Ko.  129,. 
in  the  neighborhood  of  Leffingp^ell  avenue  and 
Thomas  street;  that  the  Laclede  Gas  Ught 
Companv  have  connection  with  his  office,  but-- 
he  could  not  say  whether  they  were  given* 
the  alarm  on  that  occasion. 
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Peter  J.  Dolan  testified  that  he  was  stand- 
ing on  Glasgow  avenue,  between  Sheridan 
and  Cass  (three  blocks  from  the  fire),  when 
he  heard  the  alarm;  that  he  ran  to  the  fire, 
saw  smc^e  coming  from  the  shed,  went  into 
the  alley  about  10  feet,  to  a  point  30  or  40 
feet  frran  the  burning  shed,  and  saw  two 
wires  down,  and  there  may  have  oeen  more; 
that  the  fire  department  got  there  two  or 
three  minutes  later,  and  within  two  minutes 
after  that  he  was  put  out  of  the  alley  by  a 
policeman;  saw  a  man  (not  identified  as  the 
deceased)  lying  in  the  alley  when  the  police- 
man was  putting  him  out  of  the  alley;  that 
at  that  time  the  flames  had  not  buret  out  of 
the  top  of  the  shed. 

Frank  J.  Hildebrand  testified  that  he  was 
at  work  in  his  barber  shop,  2601  Sheridan 
avenue,  cutting  witness  Sullivan's  hair; 
that  when  the  fire  alarm  soimded  ne  and  Sul- 
livan ran  to  the  fire,  which  was  a  block  and 
a  half  west  of  his  barber  shop;  that  the 
smoke  was  dense,  and  it  was  "pretty  hot;" 
that  he  went  into  the  aUey,  and  saw  an  elec- 
tric wire  lying  north  and  south  across  the 
alley;  that  from  two  to  four  minutes  later 
the  fire  department  arrived;  that  Gannon 
came  into  the  alley  from  the  south,  and  was 
killed  very  soon  after  he  ffot  there;  that  he 
(witness)  assisted  in  pulling  the  hose  into 
the  alley,  and  got  a  pair  of  nippers  and 
gloves  to  cut  the  wire;  that  he  was  excited 
on  account  of  seeing  Gannon  Iving  on  the 
wires,  and  he  got  the  nippers  after  the  man 
was  hurt. 

John  Sullivan,  a  police  officer,  whose  hair 
Hildebrand  was  cutting,  testified:  That  he 
heard  the  alarm  at  half -past  II  o'clock  in 
the  morninff,  or  between  11  and  12.  That  he 
ran  to  the  fire.  Noticed  a  lot  of  smoke,  and 
the  adjoining  shed,  across  from  it,  was 
smoking,  too.  That  he  went  into  the  alley, 
but  as  it  was  getting  "pretty  hot"  he  went 
into  the  yard.  That  "three  or  four  minutes 
after  that  the  fire  department  came,  and 
when  the  fire  was  over — pretty  n^ar  over — I 
seen  Mr.  Gkmnon,  a  fireman,  coming  out  from 
the  hallway;  and  I  noticed  a  black  wire 
about  2  feet  from  where  he  stepped  out,  and 
I  noticed  him  having  a  nozzle  m  his  hand. 
As  he  came  out,  I  saw  him  step  on  this  wire. 
I  think  it  was  the  right  foot.  And  I  noticed 
him  give  a  groan,  and  halloo  'Oh ! '  That  is 
all  I  notic^."  Witness  further  testified 
that  the  wire  was  down  when  the  fire  depart- 
ment arrived,  and  that  when  he  saw  the  wire 
the  flames  had  burst  out  on  top  of  the  shed. 

James  Cain  testified  that  on  April  18, 
1804,  he  was  pipeman  in  No.  17  company, 
which  was  stationed  on  Easton  avenue,  be- 
tween Leonard  and  Compton,  five  blocks  west 
of  the  fire ;  that  his  company  was  among  the 
first  to  reach  the  fire;  that  they  started  down 
the  alley,  when  somebody  hallooed  that  the 
wires  were  down,  and  to  look  out  for  the 
horses,  just  in  time  for  them  to  stop;  that 
the  alarm  came  in  about  11  a.  if.;  that  Gan- 
non belonged  to  chemical  No.  4  company,  and 
got  there  after  he  (witness)  did;  that  Gan- 
non came  into  the  aJley,  from  Thomas  street, 
through  the  yard,  out  of  a  hallwav  or  door 
in  the. alley,  with  a  pipe  in  his  hand;  that  he 
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saw  him  fall;  was  10  or  12  feet  from  him; 
that  a  man  threw  a  rope  around  him  and 
pulled  him  away  from  the  wire  as  soon  as 
possible;  that  the  fire  was  nearly  under  con- 
trol when  Gannon  was  killed,  which  was 
twenty  minutes  after  witness  reached  the 
fire,  and  he  reached  the  fire  two  or  three 
minutes  after  the  alarm  came  in;  that  the 
wire  which  killed  Gannon  was  a  large  wire^ 
and  hung  down  alone  the  pole;  that  Hester,, 
assistant  chief,  tried  to  cut  it  with  an  ax, 
striking  it  against  the  pole;  that  Gannon's 
engine  was  stationed  on  Washington  avenue 
and  Twentieth  street,  about  ten  blocks  south 
and  five  blocks  east  of  the  fire;  that  the  de- 
fendant's poWer  house  or  plant  was  located 
at  the  foot  of  Mound  street,  which  waa 
about  twice  as  far  from  the  fire  as  Gannon's 
engine  house  was  from  it;  that  everybody 
knows  that  when  wires  are  down  they  are 
dangerous;  that  firemen  carry  wire  cutters; 
that  he  could  see  from  the  west  end  of  the 
alley  that  the  wires  were  down;  that  his 
company  played  on  the  fire  quite  a  while 
before  Gannon's  company  arrived;  that  No. 
6  company  came  in  from  Sheridan  avenue  on 
the  north  side  of  the  alley,  and  that  Dolan 
and  then  Shivley  were  knocked  down  by  the 
wires,  and  a  few  minutes  afterwards  Gannon 
fell;  that  he  did  not  see  any  one  attempting 
to  cut  the  wires  before  Gannon  or  Dolan  fell. 

Luke  McConn  testified  that  he  is  a  mem- 
ber of  hook  and  ladder  company  No.  8,  which 
was  stationed  at  the  same  engine  house  with 
Gannon's  company ;  that  they  went  to  the  fire 
together;  that  he,  Gannon,  and  Cronin 
worked  on  the  Thomas  street  side  of  the  shed 
ten  or  twelve  minutes  before  eoing  into  the 
alley,  and  then  someone  callea  to  bring  the 
chemical  line  into  the  alley,  and  witness  and 
Gannon  pulled  the  pipe  into  the  yard,  on 
the  Thomas  street  side ;  that  he  and  Gannon 
stepped  into  the  alley,  when  he  got  a  shodc, 
jumped  to  another  part  of  the  alley,  and 
shouted,  "Look  out,  Billy!"  that  Gannon  was 
right  behind  him,  and,  as  he  looked  around, 
Gannon  stepped  out  into  the  alley,  reeled, 
and  fell  over;  that  there  was  from  4  to  ^ 
inches  of  water  in  the  alley,  from  the  hose 
and  the  rain,  it  being  just  after  a  thunder- 
storm ;  that  the  wires  came  down  in  a  looped 
shape,  and  looked  pretty  big  to  him  when  he 
stepped  into  the  alley;  that  all  those  wires 
were  insulated,  "if  they  don't  get  burned  or 
torn  off";  that  he  did  not  know  how  the  in- 
sulation got  off  of  these  wires. 

Robert  £.  Cronin  testified  that  he  belonged 
to  the  same  chemical  company  with  Billy 
Gannon;  that  he  was  at  the  fire;  that  they 
took  the  hose  through  the  yard  to  the  shed;, 
that  he  did  not  see  the  accident  to  Gannon; 
that  it  was  a  pretty  fierce  fire  for  a  shed  fire ; 
that  it  was  a  two-story  shed,  with  a  hallway 
through  it;  that  all  firemen  know  that  elec- 
tric wires  are  dangerous  if  they  are  down  or 
disarranged. 

dHiarles  Swingley  testified:  That  he  i» 
chief  of  the  fire  department.  Knew  Gkinnon, 
as  a  fireman,  about  four  years.  That  he  waa 
at  the  fire.  That,  on  arriving  there,  found 
a  fire  raging.  "It  was  a  pretty  fierce  blaze 
when  they  commenced  playing  on  it. 
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Q.  by  the  Court:  When  did  you  first  no- 
tice those  wires  that  were  down  there? 

A.  On  entering  the  alley. 

Q.  And  then,  you  say,  the  fire  was  raging? 

A,  Yes,  sir. 

Q.  It  had  been  for  some  time? 

A.  It  appeared  to  me  so. 

Q,  by  counsel  for  defendant:  It  was 
raging  pretty  fierce,  with  the  flames  away 
up  in  the  air? 

A.    Yes,  sir." 

Andrew  J.  O'Reilly  testified  that  he  has 
been  a  professional  electrician  for  twelve  or 
fifteen  years,  and  is  supervisor  of  city  light- 
ing in  St.  Louis;  that  he  is  acquainted  with 
the  electric-light  wires  in  the  city;  that  he 
arrived  at  the  fire  about  twenty  minutes 
after  it  started,  when  it  had  burned  out; 
that  he  found  seven  wires  down, — one  tele- 
phone wire  belonging  to  the  citv'  fire  de- 
partment, and  six  copper  wires  belonging  to 
defendant;  that  the  wires  were  strung  on 
poles,  east  and  west,  in  a  public  alley.  Wit- 
ness produced  six  wires  which  were  cut  on 
the  day  of  the  fire  from  the  wires  in  the  al- 
ley, and  testified  that  the  five  copper  wires 
were  used  by  the  defendant  to  furnish  elec- 
tricity for  light  and  power  purposes  under 
contract  with  the  city,  and  for  private  lights 
and  power  north  of  Washington  avenue; 
that  the  large  wire  produced  by  him  was 
part  of  the  Brush  incandescent  light  system, 
being  the  main  wire  supplied  with  electricity 
from  defendant's  power  house  on  the  Levee 
and  Mound  street,  and  carried  a  charge  of 
2,200  to  2,300  volts;  that  the  power  circuit 
carried  about  500  volts,  which  would  shake 
one  up  seriously  and  burn  him;  that  1,100 
volts  will  kill  a  man ;  that  there  was  no  cur- 
rent at  that  time  on  the  small  wires  of  the 
alley-lighting  circuit,  except  at  night;  that 
when  he  arrived  at  the  fire  he  found  the  big 
wire  burnt  in  two;  that,  if  a  wire  breaks, 
the  defendant  has  no  automatic  method  of 
knowing  where  the  break  is;  that  the  only 
way  it  finds  out  that  the  wire  is  broken  is 
that  the  lights  beyond  the  break  go  out,  and 
the  customer  reports  the  fact  to  defendant, 
who  then  sends  out  a  man  to  repair  it;  that 
defendant  uses  the  multiple  system;  that 
there  is  less  danger  in  using  the  multiple 
system  than  the  series  system,  because  the 
latter  requires  more  voltage;  that  the  volt- 
age used  in  these  wires  was  no  more  than 
was  required  by  defendant's  contract  with 
the  city;  that  all  the  electric  companies  in 
St.  Louis  have  a  system  of  receiving  fire 
alarms;  that  the  defendant,  under  contract 
with  the  city,  furnishes  electric  light  to  the 
various  engine  houses  and  other  public  in- 
stitutions along  the  line,  and  is  required  by 
that  contract  to  keep  the  circuit  of  electric- 
ity in  operation  all  the  time, — day  as  well 
as  night;  that  the  pieces  of  wire  exhibited 
by  him  were  cut  off  for  him  by  an  inspector 
of  the  lighting  department  while  he  was  at 
the  fire,  and  that  in  his  opinion  these  wires 
were  broken  by  reason  of  heat  underneath; 
that  when  he  saw  the  wires,  the  day  of  the 
fire,  quite  a  length  of  the  insulation  was 
burned  off;  that  before  the  fire  the  wires 
\(ere  strung  in  accordance  with  the  city  or- 
dinances, without  any  unusual  sagging  be- 
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tween  the  poles,  and  were  25  feet  above  the 
ground;  that  he  knew  Gannon,  and  had 
talked  with  him  about  his  work;  that  ail 
firemen  know  the  dangers  of  electric  wires, 
and  he  thought  Gannon  had  spoken  to  him 
about  it;  that  Gannon  was  a  lineman  before 
he  was  a  fireman;  that  the  defendant's  con- 
tract with  the  city  required  it  to  keep  the 
lights  burning  on  this  circuit  all  the  time, 
to  furnish  light  to  the  engine  houses  Noa. 
28  and  29  and  the  mounted  police  station; 
that  in  his  opinion  those  wires  oould  not 
have  set  fire  to  the  shed ;  that  the  large  wire 
belonged  to  defendant's  incandescent  Bniah 
system,  which  was  a  metallic  circuit,  hav- 
ing no  ground  connection,  and  was  supplied 
with  electricity  generated  at  defendant's 
station  at  the  foot  of  Mound  street ;  that  de- 
fendant has  appliances  which  show  when 
both  wires  of  the  circuit  are  down,  but  that 
in  this  case  only  one  of  the  wires  was  down, 
and  that  defendant  had  no  way  of  knowing 
the  fact  in  such  cases;  that  defendant's  con- 
tract required  it  to  keep  a  constant  current 
of  2,000  volts  for  that  part  of  the  city, 
which  was  a  proper  current  for  that  pur- 
pose; that  the  laree  wire  was  strung  almost 
over  the  shed,  and  that  the  burning  of  the 
shed  would  have  produced  heat  enough  to 
afi:ect  the  wire ;  that  in  his  opinion  the  break- 
ing of  these  wires  was  caused  by  "the  wires 
becoming  overheated  at  this  particular 
point,  lost  their  strength,  and  there  was  a 
reduction  of  cross  section,  due  to  the  tension 
in  the  wires,  and  a  consequent  break"; that 
in  his  opinion  the  break  in  the  wires  was 
caused  by  the  fire;  that  he  examined  the 
wires  at  the  time  of  the  fire,  and  there  was 
no  sagging;  that  if  the  wires  between  theao 
poles  had  sagged  enough  to  cause  the  wires 
to  touch  the  shed,  the  wires  on  the  other 
spans  would  have  sagged,  too,  but  they  were 
all  taut,  and  there  was  nothing  to  indicate 
that  the  wire  had  sagged  and  set  fire  to  the 
shed;  that  engine  house  No.  28  is  west  of 
where  the  fire  occurred,  and  that  a  telephone 
message  was  received  that  day  at  about  tfin 
minutes  past  11  o'clock,  from  engine 
house  No.  28,  that  its  lights  went  out  at  11 
o'clock,  which  was  a  short  time  after  the 
fire  alarm  was  given,  which  occurred  at 
about  five  minutes  before  11  o'clock;  that  it 
was  impossible  for  these  lights  to  have  con- 
tinued burning  after  the  break  in  those 
wires ;  that  at  fifteen  or  twenty  minutes  past 
11  the  defendant  was  notified  from  witness's 
office  that  the  lights  were  out  at  No.  28  en- 
gine house ;  that  the  firemen  had  gone  to  the 
fire  before  the  notice  was  given  to  defend- 
ant. 

This  was  all  of  plaintiff's  evidence.  There- 
upon defendant  demurred  to  the  evidence,  the 
court  overruled  the  demurrer,  and  defendant 
duly  excepted.  The  defendant  then  intro- 
duced evidence  as  follows : 

S.  A.  Keightley  testified  that  he  was  pres- 
ent at  the  fire;  was  filling  an  ioe  box  right 
north  and  a  little  northwest  of  the  fire  when 
his  attention  was  first  attacted  to  the  fire: 
that  he  ran  to  the  fire,  and  at  the  request  of 
a  lady  he  ran  to  the  alarm  box  on  the  north- 
east corner  of  Lefiingwell  avenue  and  Dick- 
son street,  a  block  and  a  half  from  the  fire. 
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and  turned  on  an  alarm,  and  then  came  back  t  were  iip  then ;  that  he  saw  the  wires  fall,  and 


to  the  fire;  that  the  firemen  arrived  in  three 
(MT  four  minutes;  that  before  he  turned  on  the 
alarm  there  was  considerable  fire,-7-"the 
whole  back  part  of  the  stable  was  blazing" ; 
that  he  noticed  the  electric  wires  on  the  poles 
before  he  turned  on  the  alarm;  that  none  of 
the  wires  were  down,  or  he  would  have  no- 
ticed it;  that  on  coming  back,  after  turning 
ou  the  alarm,  he  noticed  three  or  four  wires 
down. 

J.  W.  Beyer  testified  that  his  attention 
was  called  to  the  fire  when  Keightley  was 
fixing  the  ice  box;  that  he  ran  to  the  alley, 
walked  into  it  10  or  15  feet  and  watched  the 
fire;  that  when  he  arrived  the  whole  back 
of  the  shed  was  ablaze;  that  the  wires  were 
then  up  on  the  poles;  that  about  a  minute 
after  he  went  into  the  alley,  and  before  the 
firemen  came  he  saw  the  wires  fall,  and  be- 
cause of  the  wires  being  down  and  because 
of  the  heat  he  got  out  of  the  alley;  that  he 
saw  Gannon  when  he  reached  the  fire,  when 
he  went  into  the  alley,  and  when  he  fell. 

£.  M.  Wordsworth  testified  that  he  lived 
at  2733  Thomas  street,  the  second  house 
from  the  fire ;  that  he  heard  the  commotion, 
and  went  to  the  alley  and  saw  the  fire;  that 
the  wires  were  all  up  when  he  arrived  at  the 
fire;  that  he  saw  the  wires  burn  in  two  and 
fall,  and  thinks  some  of  the  firemen  were 
there  when  they  fell. 

August  Keil  testified  that  he  lived  on  Lef- 
fingwell  avenue,  on  the  corner  of  the  alley 
that  runs  midway  between  Thomas  street 
and  Sheridan  avenue  (which  is  the  alley  in 
question,  and  would  make  his  house  about 
lit  feet  from  the  fire) ;  that  he  was  in  the 
second  story  of  his  house  when  he  noticed 
the  smoke  coming  out  of  the  shed;  that  he 
ran  into  the  stable,  and  saw  it  was  on  fire 
downstairs^  there  was  some  wash  strung  up 
in  the  stable,  which  he  took  down  and  laid 
it  on  the  steps,  and  by  this  time  a  man  got 
a  garden  hose  and  began  squirting  it  on  the 
stable,  but  it  got  so  hot  that  he  could  not  go 
back  through  the  alley;  that  when  he  went 
through  the  alley  the  wires  were  all  up  on 
the  poles,  and  when  he  got  out  of  the  stable 
the  blaze  was  shooting  up,  and  he  saw  the 
wires  curl  up  and  drop  down  into  the  alley; 
that  this  was  two  or  three  minutes  before 
the  firemen  arrived. 

Miss  Josie  Keil  testified  that  she  is  a  sis- 
ter of  August  Keil,  and  lived  with  him;  that 
she  smelt  the  smoke,  and  her  brother  called 
"Fire,"  and  ran  out  of  the  house;  that  she 
looked  out  of  the  window;  could  only  see 
smoke  at  first;  then  someone  burst  open  the 
door,  and  the  flames  shot  out;  that  tne  elec- 
tric wires  were  all  up  on  the  poles;  that 
when  the  flames  shot  up,  the  covering  of  the 
wires  caught  fire,  and  the  wires  burned  in 
two  and  fell. 

John  Fitzgerald  testified  that  he  reached 
the  fire  before  the  firemen  came;  that  he 
stood  at  the  entrance  of  the  alley  on  Leffing- 
well  avenue,  and  saw  the  smoke  burst  out 
around  the  windows  and  doors;  that  the 
electric  wires  were  all  up;  that  he  helped  a 
lady  to  get  her  surrey  out  of  a  stable  on  the 
opposite  side  of  the  alley  from  the. fire,  and 


he  got  out  of  the  alley  as  soon  as  he  could. 

Thomas  J.  Foster  testified  that  he  went  to 
the  fire  with  Fitzgerald;  that  he  saw  wires 
burn  in  two  a  few  minutes  after  he  arrived 
at  the  fire;  that  he  warned  the  driver  of 
No.  17  reel  that  the  wires  were  down,  and 
he  just  had  time  to  stop;  that  the  rubber 
around  the  wires  caught  fire  and  burned, 
and  the  wires  fell  close  to  him,  and  he  hal- 
looed to  Mr.  Sweeney  that  the  wires  were 
ccminff  down,  and  Sweeney  got  his  pants 
burned  in  getting  out  of  the  alley. 

William  Gallagher  testified  that  he  is  the 
general  foreman  of  the  electric-light  depart- 
ment of  the  defendant  company,  and  remem- 
bered the  fire;  that  the  alarm  was  given 
about  11  o'clock;  that  defendant's  lines  and 
circuits  in  that  vicinity  were  at  that  time  in 
first-class  condition;  that  defendant  has  an 
instrument  known  as  a  "circuit  breaker," 
when  both  of  the  wires  are  down,  but  that  it 
would  not  indicate  the  falling  of  only  one 
v;ire,  if  the  other  was  up,  and  that  he  knows 
of  no  device  which  would  do  so;  that  the 
first  notice  defendant  had  that  the  wires 
were  down  was  about  seven  minutes  past  12 
o'clock,  which  was  received  by  telephone 
from  the  city  lighting  department,  and  up 
to  that  time  there  had  been  no  indication 
of  any  disturbance  on  that  circuit;  that  he 
immediatelv  went  out  to  repair  it;  that,  if 
one  wire  of  a  circuit  is  down,  it  is  not  nec- 
essarily dangerous,  but  if  both  are  down, 
and  you  touch  one  of  them,  it  is  very  danger- 
ous; that  if  both  wires  are  down,  and  rest- 
ing in  a  pool  of  water,  the  circuit  would  be 
continuous,  and  the  circuit  breaker  would 
give  no  indication  of  the  break;  that  there 
was  no  indication  at  the  company's  works 
that  morning  that  there  was  any  grounding 
cl  the  circuit ;  that  defendant  furnishes  light 
for  the  city  institutions,  and  is  required  by 
contract  to  keep  the  lights  burning  all  day; 
that  defendant  got  the  fire  alarms  at  the 
s»me  time  the  fire  department  did,  and  that 
on  this  occasion  the  alarm  came  from  the 
box  at  Leffingwell  avenue  and  Dickson 
street ;  and  that  defendant  had  no  live  wires 
in  that  neighborhood,  and  knew  nothing 
about  any  disturbance  until  the  report  came 
that  the  lights  were  out  in  No.  28  engine 
house. 

Robert  Quain  testified  that  he  is  general 
foreman  of  the  city  fire  and  police  depart- 
ment; that  he  was  familiar  with  the  wire 
in  question;  and  that  it  was  in  good  condi- 
tion when  put  up,  and  was  a  well-construct- 
ed line,  erected  m  compliance  with  the  city 
ordinances. 

M.  B.  Fittsworth  testified  that  he  is  a  city 
inspector  of  fire  and  police  telegraph;  that 
he  was  at  the  fire  at  11 :30,  and  cut  the  wires 
off  the  poles;  found  the  line  in  good  condi- 
tion, except  some  of  the  wires  were  down. 

This  was  all  the  evidence  in  the  case. 
The  plaintiff  introduced  no  evidence  in  re- 
buttal. Thereupon  defendant  asked,  and 
the  court  refused  to  give,  the  following  in- 
struction,-—defendant  duly  saving  its  excep- 
tion: "The  court  instructs  the  jury  that, 
upon  the  pleadings  and  all  the  evidence,  the 


pulled  it  out  through  the  alley;  that  the  wires  plaintiff  cannot  recover."      The  court  then 
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ixMstnicted  the  jury  in  various  respects,  but 
as  no  point  is  urged  here  as  to  the  correct- 
ness 01  the  rulings  in  this  respect,  it  is  un- 
necessary to  refer  to  that  feature  of  the 
case.  There  was  a  verdict  for  plaintiff  for 
$3,000,  and,  after  unsuccessful  motions  for 
new  trial  and  arrest,  the  defendant  appealed 
to  this*  court. 

1.  The  opinion  of  the  majority  of  this 
court,  after  laying  down  the  undisputed 
proposition  that  a  petition  which  alleges 
facts  sufficient  to  authorize  a  recovery  is 
good,  notwithstanding  it  contains  other  al- 
legations not  necessary  to  make  out  the 
plaintiff's  case,  holds  that  "plaintiff's  peti- 
tion was  complete  when  the  charges  had  been 
made  that  her  husband  had  m3^  his  death 
upon  one  of  the  public  alleys  of  the  city, 
when  in  the  discharge  of  his  duty  as  fireman, 
and  without  fault  upon  his  part,  by  stepping 
upon  an  electric  wire  of  the  defendant, 
charged  with  electricity,  that  defendant  had 
negligently  suffered  to  become  broken  in  two 
and  fall  to  the  pavement  of  the  alley."  And 
after  thus  adjudging  the  petition  sufficient, 
and  disregarding  the  other  allegations  of  the 
petition  as  unnecessary,  the  opinion  pro- 
ceeds: "It  is  scarcely  necessary  to  assert 
that  it  was  the  duty  of  the  defendant  com- 
pany to  so  keep  at  all  times  its  electric  wires, 
over  which  was  continuously  being  trans- 
mitted that  most  dangerous  energy,  iforce,  or 
fluid  known  to  man,  called  'electricity,'  out 
of  the  way  of  the  citizen,  that  contact  with 
them  would  not  occur  as  he  went  to  and  fro 
in  the  prosecution  of  his  business.  It  was 
a  matter  of  the  plainest  duty  for  the  defend' 
ant  to  see  that  the  streets  and  alleys  of  the 
city,  along  which,  by  permission,  it  was  suf- 
fered to  place  its  overhead  wires  for  its  own 
private  gain,  were  at  all  times  maintained 
in  the  same  condition  as  to  safety  from  the 
da^nger  of  electricity  as  they  were  before  its 
overhead  use  thereof  was  begun;  and  a  most 
imperative  duty  was  placed  upon  defendant, 
in  assuming  the  overhead  use  of  the  public 
alley  with  its  wires,  to  see  that  persons  pass- 
ing along  and  using  the  alley  were  not  in- 
jured thereby;  and  when  proof,  under  the 
allegations  of  plaintiff's  petition,  was  made 
showing  that  one  or  more  of  defendant's 
wires,  charged  with  its  death-dealing  force, 
was  down  upon  one  of  the  public  alleys  of 
the  city,  and  that  plaintiff's  husband  met  his 
death  in  the  discharge  of  his  duty,  a  prima 
facie  case  of  negligence  was  made  out 
against  defendant,  and  the  burden  was  then 
put  upon  it  to  show  that  its  wires  were  down 
m  the  alley  through  no  fault  of  its  agents 
and  servants,  notwithstanding  the  plaintiff 
had  alleged  further  that  said  wires  were  per- 
mitted to  become  broken  in  two  and  to  re- 
main down  and  broken  in  said  alley  for  a 
long  time,  when  it  knew,  or  ought  to  have 
known  by  the  exercise  of  care  and  caution, 
the  broken  condition  thereof.  .  .  . 
Plaintiff  by  her  testimony  made  out  a  prima 
facie  case  of  negligence  against  defendant, 
although  her  proof  was  not  in  full  after  the 
manner  the  negligence  was  charged  in  her 
petition.  The  proof  of  facts  that  were  al- 
leged was  adequate  to  cast  the  burden  upon 
defendant  of  showing  the  nonexistence  of 
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negligence    on    its    part,     notwithstanding 
plaintiff  went  further  in  her  petition,  and 
charged  that  the  negligent  act  complained 
of  was  done  under  circumstances  that  oould 
not    be    defended    against."    And,    having 
reached  this  conclusion,  the  opinion  holds 
that  when  the  burden  is  thus  shifted  to  de- 
fendant to  exonerate  itself,  and  it  does  so  by 
positive  evidence  that  it  was  wholly  without 
fault  or  negligence,  and  when  the  plaintiff 
introduces  no  evidence  whatever  countervail- 
ing  defendant's   complete   exoneration,    the 
court  must  submit  the  case  to  the  jury,  and 
cannot  direct  a  verdict  for  defendant,  be- 
cause the  jury  are  the  triors  of  all  questions 
of  fact,  and  have  the  right  in  any  case  to 
say,  "The  uncontradicted  testimony  does  not 
satisfy  or  convince  us,"  and  to  find  a  verdict 
in  the  teeth  of  the  evidence,  and  that,  unless 
the  trial  court  sees  fit  to  set  the  verdict 
aside,  this  court  is  powerless  to  interfere. 
These  conclusions  are  so  much  at  variance 
with  my  understanding  of  the  law  and  of  the 
prior  decisions  of  this  court,  that  I  feel  com- 
pelled to  dissent,  and  to  express  my  reasons. 
Analyzed  and  reduced  to  syllogisms,  the 
majority  opinion  asserts  two  propositions: 
First.    A  live  electric  wire  down  on  a  public 
highway;   the  plaintiff  injured  by  contact 
with  it.     Conclusion :     A  prima  facie  case  of 
negligence    made    out    against    defendant* 
Second.    A  prima  facie  case  made  by  plain- 
tiff as  stated ;  the  burden  shifted  to  defend- 
ant to  exonerate  himself,  which  he  does  by 
competent  testimony  which  is  not  assailed  or 
contradicted  by  plaintiff  nor  the  witnesses 
attempted    to    be    impeached.     Conclusion: 
A  question  of  fact  is  presented,  which  the 
jury  alone  has  the  right  to  determine.     I 
cannot  agree  to  either  proposition,  and  es- 
pecially so  under  the  facts  in  this  case.     The 
reasoning  of  the  court  may  be  expressed  in  a 
nutshell.     It  is  that  it  is  the  duty  of  a  per- 
son having  such  wires  strung  over  a  pub- 
lic highway  to  see  that  the  pedestrians  on 
the  highway  are  as  safe  from  the  danger  of 
electricity  as  they  were  before  the  wires  were 
placed  there.    This  can  only  mean  that  such 
users  of  the  highway  are  at  least  quasi  in- 
surers of  the  traveling  public.     No  Ameri- 
can case  that  the  industry  of  learned  counsel 
has  cited  holds  such  a  doctrine.    The  opinion 
cites  none.     After  patient  research   1  have 
found  none.     Thompson,  Electricity,  $  65,  re- 
fers to  the  decision  of  Mr.  Justice  Blackburn, 
in  the  court  of  exchequer  chamber,  in  the 
case  of  Fletcher  v.  Rylands,  L.  R.  1  Exch. 
265,  where  the  obligation  of  a  landowner  who 
collects  water  on  his  own  land,  and  it  escapes 
and  injures  others,  was  decided,  and  says: 
"It  may  be  doubted  whether  persons  or  cor- 
porations .  employing  for  their  own  private 
advantage  so  dangerous  an  agency  as  elec- 
tricity ought  not  to  be  regarded  as  quasi  in- 
surers, as  to  third  persons,  against  any  in- 
jurious consequences  which  may  flow  from 
it."     The  distinguished  author  cites  no  au- 
thority to  support    the    intimation  of  his 
opinion  contained   in  the  text  quoted,  but 
contents    himself    with     a     reference     to 
Fletcher   v.    Rylands,   L .  R.    1    Exch.   265, 
which  even  a  casual  consideration  will  show 
is  not  applicable.     Water  collected  on  one's 
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land  for  his  own  purpose  h  not,  like  electric- 
ity, conveyed  along  a  public  highway  for 
the  public  purpose  of  lighting  the  streets, 
and  furnishing  light  and  power  to  citizens 
in  their  business  houses  or  residences  abut- 
ting the  streets.  However,  the  author  says 
(§66)  that  the  doctrine  of  Fletcher  v.  Ry- 
lands  has  not  met  with  approval  in  all 
American  jurisdictions,  and  cites,  inter  alia, 
the  case  of  Morgan  v.  Cox,  22  Mo.  373,  66 
Am.  Dec.  623,  in  which  Leonard,  J.,  speak- 
ing for  this  court,  held  that  negligence  in 
the  performance  of  a  lawful  act  confers  a 
right  of  action  upon  one  injured  thereby, 
and  that  "reasonable  care"  means  such  care 
as  is  proportionate  to  the  probability  of  in- 
jury that  may  arise  to  others.  The  cases 
cited  by  plaintiff's  counsel  do  not  maintain 
the  doctrine  that  the  defendant  is  an  insurer. 
A  fair  type  of  those  cases  is  City  Electric 
Street  R.  Co.  v.  Conery,  61  Ark.  381,  31  L. 
K.  A.  570,  in  which  the  rule  is  stated  to  be: 
"In  cases  where  the  wires  carry  a  strong 
and  dangerous  current  of  electricity,  and  the 
result  of  negligence  might  be  exposure  to 
death  or  more  serious  accidents,  the  highest 
degree  of  care  is  required.  This  is  especial- 
ly true  of  electric-railway  wires  suspended 
over  the  streets  of  populous  cities  or  towns. 
Here  the  danger  is  great,  and  the  care  exer- 
cised must  be  commensurate  with  it.  But 
this  duty  does  not  make  them  insurers 
against  accidents;  for  they  are  not  respon- 
sible for  accidents  which  a  reasonable  man, 
in  the  exercise  of  the  greatest  prudence, 
would  not,  under  the  circumstances,  have 
guarded  against."  The  degree  of  care  re- 
quired in  law  is  proportionate  to  the  dangers 
that  reasonable  men  would  apprehend  under 
the  circumstances.  The  failure  to  exercise 
such  degree  of  care  is  negligence.  But  neg- 
ligence is  the  gravamen  of  the  action,  and 
there  is  no  element  of  insurance  or  quasi 
insurance  in  it.  There  may  be  a  difference 
in  the  degree  of  care  required  of  an  electric 
company  and  of  a  steam  or  street  railway 
company  using  or  crossing  a  public  highway. 
All  increase  the  dangers  to  the  pedestrians. 
I>ut  none  are  requir^  to  see  to  it,  at  their 
peril,  that  the  danger  to  the  pedestrian  is 
Iko  greater  after  they  use  the  highway  than 
it  was  before.  The  danger  to  the  pedestrian 
on  a  highway  increases  in  proportion  to  the 
increas^  travel  and  methods  of  travel  on 
the  highway,  and  in  proportion  to  the  ever- 
increasing  burdens  cast  upon  the  highway 
in  large  cities  by  the  exercise  of  new  and 
necessary  uses,  which  are  lawful  because 
they  subserve  a  public  purpose. 

The  case  of  Haynea  v.  Raleigh  Oas  Co, 
114  N.  C.  203,  26  L.  R.  A.  810,  more  nearly 
resembles  the  doctrine  announced  in  the  ma- 
jority opinion  in  this  case  than  any  case 
that  has  been  cited,  or  that  I  have  found. 
It  announces  the  doctrine  that  proof  of  a 
"live"  wire  down  in  the  highway,  and  in- 
jury to  a  pedestrian,  makes  a  "complete 
Srima  facie  case  of  negligence,"  and  the  bur- 
en  is  cast  upon  the  defendant  to  show  that 
the  live  wire  was  in  the  street  through  no 
fault  of  its  servants  or  agents.  That  court 
undertook  to  support  the  doctrine  by  refer- 
ence to  other  cases  and  authorities,  but  an 
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examination  thereof  easily  shows  that  they 
go  only  to  the  extent  of  holding  that  care 
commensurate  with  the  dangers  to  be  ap- 
prehended must  be  used.  In  our  progres- 
sive day,  electricity  is  a  recognized  necessity, 
— as  much  so  to  light  the  streets  and  alleys, 
the  business  houses,  and  the  private  resi- 
dences, as  to  furnish  the  motive  power  for 
rapid  transportation.  It  can  only  be  conveyed 
by  means  of  wires  strung  above  or  below  the 
highways.  It  is  lawful  to  so  string  them,  un- 
der the  laws  of  this  state,  if  proper  consent 
of  the  public  authorities  is  obtained,  for 
such  uses  of  the  highway  subserve  a  public 
purpose.  Being  lawfully  on  the  street,  the 
duty  is  cast  upon  those  who  erect  and  main- 
tain them  to  use  such  care  and  skill  in  the 
erection  and  maintenance  of  them  as  is  com- 
mensurate with  the  dangers  that  reasonable 
and  prudent  men  would  apprehend  or  ex- 
pect to  flow  to  the  public  from  their  pres- 
ence, and  no  further.  But  it  is  not  the  law 
that  it  is  their  duty  to  see  to  it,  at  their 
peril,  that  the  highway  is  kept  as  safe  and 
as  free  from  danger  after  they  were  erected 
as  it  was  before.  Their  very  presence  and 
nature  increase  the  dangers  on  the  highway. 
If  the  doctrine  announced  by  the  majority 
opinion  is  the  law,  then  one  of  two  conclu- 
sions must  follow:  Either  it  is  not  lawful 
to  put  them  there,  or  else  those  who  do  so 
do  it  at  their  peril,  and  become  insurers.  I 
respectfully  disagree  with  such  conclusions. 
The  cases  in  other  jurisdictions  upon  liabil- 
ity in  such  cases  do  not  proceed  upon  the 
idea  that  the  defendant  is  under  such  a  duty 
to  the  public.  They  are  predicated  upon  the 
theory  that  the  defendant  is  liable  only  for 
negligence,  and  turn  upon  a  question  of  prac- 
tice as  to  the  proper  manner  of  presenting 
the  case.  They  hold  that  when  the  plaintiff 
proves  that  such  a  wire  is  down,  and  that 
no  was  injured  thereby,  he  has  made  out  a 
good  prima  facie  case  of  negligence,  because 
such  things  would  not  usually  occur  where  the 
defendant  has  exercised  care,  and  the  fact 
that  they  did  occur  in  the  particular  case 
is  presumptive  evidence  of  negligence  on 
the  part  of  the  defendant,  and  that,  as  the 
defendant  is  in  a  better  position  than  the 
plaintiff  to  know  and  show  whether  or  not 
there  was  negligence,  the  burden  is  shifted 
to  defendant  to  disprove  negligence.  The 
cases  of  Uggla  v.  West  End  Street  R.  Co.  160 
Mass.  351  ;  Clarke  v.  Nassau  Electric  R.  Co. 
9  App.Div.  51;  Gilmore  \\  Brooklyn  Heights 
R.  Co.  6  App.  Div.  117;  Jones  v.  Union  R, 
Co.  18  App.  Div.  267;  and  Mullen  v.  St, 
John,  57  N.  Y.  570,  15  Am.  Rep.  530  (a  lead- 
ing case  on  the  subject), — cited  and  relied 
on  by  plaintiff,  assert  this  doctrine,  but  none 
of  them  hold  that  it  is  the  duty  of  the  de- 
fendant to  keep  the  highway  as  safe  after 
the  erection  of  wires  upon  it  as  it  was  be- 
fore. If  such  is  the  duty  of  the  defendant, 
then  it  may  well  be  asked,  what  defense  could 
&  defendant  interpose  in  such  a  case?  He 
could  not  show  there  had  been  no  negligence 
on  his  part;  for,  in  the  language  of  the  ma- 
jority of  the  court,  "a  most  imperative  duty 
was  placed  upon  defendant,  in  assuming  the 
overhead  use  of  the  public  alley  with  its 
wires,  to  see  that  persons  passing  along  and 
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using  the  alley  were  not  injured  thereby;" 
and  again :  "It  was  a  matter  of  the  plainest 
duty  for  the  defendant  to  see  that  the  streets 
and  alleys  of  the  city,  alonff  which,  by  per- 
mission, it  was  suffered  to  place  its  overhead 
wires  for  its  own  private  gain,  were  at  all 
times  maintained  in  the  sam^  condition  as  to 
safety  from  the  danger  of  electricity  as  they 
were  before  its  overhead  use  thereof  was  be- 
gun." Yet,  in  spite  of  this  duty,  with  its 
resultant  consequences,  the  majority  opin- 
ioE  holds  that  proof  that  the  wires  were 
down  in  the  highway,  and  that  the  plaintiff 
was  injured  by  coming  in  contact  with  them, 
makes  only  a  prima  facie  case  of  negligence 
against  defendant,  and  shifts  the  burden 
upon  defendant  to  disprove  negligence.  Man- 
ifestly, the  defendant  cannot  be  liable  at  all 
events  simply  because  the  highway  is  not 
as  safe  from  the  dangers  of  electricity  after 
the  wires  are  strung  above  it  as  it  was  be- 
fore they  were  put  there ;  at  the  same  time  it 
has  a  right  to  disprove  nej|ligence.  Against 
an  absolute  liability  there  is  no  defense.  The 
fact  that  the  majority  opinion  holds  that, 
once  a  prima  facie  case  is  made  out,  the  bur- 
den shifts  to  defendant  to  disprove  liability, 
establishes  beyond  cavil  that  there  is  no  ab- 
solute liability,  and  that  negligence  is  im- 
puted to  the  defendant,  and  that  he  may  re- 
but the  imputation  by  showing  thkt  he  exer- 
cised all  the  care  commensurate  with  the 
dangers  to  be  apprehended  which  careful 
and  prudent  men  would  have  exercised  un- 
der the  circumstances.  If  he  does  this,  he 
has  discharged  his  full  duty  to  the  public, 
and  is  not  liable.  Suburban  Electric  Co,  v. 
Nugent,  58  N.  J.  L.  658,  32  L.  R.  A.  700; 
Hutchinson  v.  Boston  Oaslight  Co.  122  Mass. 
loc,  cit.  222 ;  American  Breioing  Asso.  v.  Tal- 
bot, 141  Mo.  674.  It  is  fair,  therefore,  to 
assume  that  the  majority  opinion  inadver- 
tently announced  an  absolute  liability,  and 
intended  only  to  assert  the  doctrine  common- 
ly called  res  ipsa  loquitur.  The  reasoning 
employed  in  this  doctrine  is  doubtless  based 
upon  the  common-law  rule  of  pleading  that 
"less  particularity  is  required  when  the 
facts  lie  more  in  the  knowledge  of  the  oppo- 
site party  than  of  the  party  pleading." 
Stephen,  PI.  §  1J>4.  It  is  applicable  only  in 
rare  cases.  Ordinarily  "the  obligation  of 
proving  any  fact  lies  upon  the  party  who 
substantially  asserte  the  affirmative  of  the 
ifcsue."  1  Greenl.  Ev.  15th  ed.  9  74.  It  is 
often  loosely  said  the  burden  of  proof  shifts, 
but,  strictly  speaking,  the  burden  of  proof 
never  shifts.  In  cases  where  the  doctrine 
of  res  ipsa  loquitur  is  applied,  the  presump- 
tion of  negligence  supplies  the  want  of  proof 
of  negligence,  and  the  defendant  is  obligated 
to  rebut  a  presumption,  instead  of  evidence ; 
but  the  case  remains  one  of  negligence,  and 
the  burden  of  proof  is  always  on  the  plain- 
tiff. The  question  always  is.  Was  the  de- 
fendant necligentT  The  presumption  of  neg- 
ligence arises  only  in  cases  where  the  cir- 
cumstances surrounding  the  accident  are 
such  as  to  indicate  that  the  accident  could 
only  have  happened  through  some  negligence 
o^  the  defenaant,  and  are  inconsistent  with 
any  other  theory.  The  case  of  Hutchinson 
V.  Boston  Gaslight  Co,  122  Mass.  219,  fairly 
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illustrates  the  rule.  In  fact,  when  properly 
read,  Mullen  v.  8t.  John,  67  N.  /.  567,  15 
Am.  Rep.  530,  asserts  nothing  more,  al- 
though it  is  frequently  referred  to  as  hold- 
ing a  broader  doctrine.  Many  cases  might 
be  cited  illustrative  of  this  doctrine,  but  for 
piesent  purposes  it  will  suffice  to  refer  to 
those  collated  in  16  Am.  &  Eng.  Enc.  Law, 
p.  449,  note  1.  As  before  stated,  the  rule 
simply  supplies  the  want  of  proof  by  plain- 
tiff of  negligence  of  defendant  by  a  legal 
presumption,  arising  from  the  nature  of  the 
accident  and  the  circumstances  surrounding 
it,  that,  if  care  had  been  used  by  defendant, 
the  accident  would  not  have  happened ;  and. 
as  the  facts  lie  more  in  the  knowledge  of 
the  defendant  than  of  the  plaintiff,  the  bur- 
den of  the  evidence  (not  of  the  proof)  is 
shifted  to  defendant  to  show  that  he  was 
not  guilty  of  negligence.  In  bearing  the 
burden  thus  cast  upon  him,  the  defendant 
is  not  required  to  show  that  he  used  every 
absolutely  necessary  precaution,  care,  and 
skill  known  to  science  to  prevent  the  hap- 
pening of  the  accident,  for  this  would  make 
him  liable  in  all  cases  except  cases  of  in- 
evitable accident;  but  it  is  sufficient  to  re- 
lieve him  from  liability  if  he  shows  that  he 
used  the  degree  of  care  commensurate  with 
the  dangers  which  men  of  prudence  would 
have  anticipated  under  the  circumstances. 
If  a  defenaant  makes  such  a  showing  by 
competent  testimony,  he  overcomes  the  pre- 
sumption of  negligence;  and  if  then  the 
plaintiff  introduces  no  countervailing  testi- 
mony, and  does  not  impeach  defendant's  wit- 
nesses, the  defendant  is  entitled  to  a  judg- 
ment, as  a  matter  of  law.  Read  v.  Morse 
34  Wis.  315;  Chicago,  B.  d  Q,  R.  Co.  v. 
Stumps,  55  111.  367,  375;  Hutchinson  v. 
Boston  Gaslight  Co,  122  Mass.  219-222; 
Ward  V.  Atlantic  S  P.  Teleg,  Co.  71  N.  Y. 
81,  27  Am.  Rep.  10;  Allen  v.  Atlantic  d  P. 
Teleg,  Co.  21  Hun,  22;  Suburban  Electric 
Co.  V.  Nugent,  58  N.  J.  L.  658,  32  L.  R,  A. 
700.  The  same  principle  is  applicable  in 
ordinary  civil  cases  arising  in  tne  commer- 
cial world.  Hamilton  v.  Marks,  63  Mo.  167 : 
Johnson  v.  McMurry,  72  Mo.  278;  Henry  v. 
Sneed,  99  Mo.  407. 

Applying  these  principles  of  law  to  the 
case  at  bar,  and  giving  .the  fullest  force  to 
the  doctrine  of  res  ipsa  loquitur,  it  cannot, 
ill  my  judgment,  be  successfully  maintained 
that  a  presumption  of  negligence  attaches  to 
defendant.  Prior  to  the  fire  the  wires  were 
in  good  condition.  If  they  had  been  down 
or  grounded,  it  would  at  once  have  been  dis- 
covered by  the  lights  going  out  in  the  en- 
gine house.  The  fire  alarm  was  sounded  at 
10:56  A.  K.  When  plaintiff's  witnesses,  who 
resided  in  the  neighborhood,  arrived,  the  fire 
had  progressed  so  that  it  was  "pretty  hot" 
in  the  alley.  The  fire  department  besan  to 
arrive  in  two  or  three  minutes.  At  ten 
minutes  after  11  A.  M.  the  office  of  the  city 
supervisor  of  electric  lighting  was  notified 
by  engine  house  No.  28,  which  was  on  the 
line  of  wire  west  of  the  fire,  that  the  elec- 
tric lights  went  out  at  11  A.  M.  This  es- 
tablishes beyond  doubt  that  the  wires  were 
rot  down  at  10:56,  when  the  alarm  of  fire 
was  turned  on,  and  also  that  the  wires  broke 
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and  fell  at  11  A.  m.    The  fire  wab  then  burn- 
ing fiercely,  and  so  hot  that  the  spectators 
had  to  retreat  from  the  proximity  of  the 
fire.     This    fact    is    corroborated    and    con- 
firmed by  the  testimony  of  James  Cain,  a 
pipeman    in    No.    17  company,  and  one  of 
j/laintifT's  witnesses,  that   when   his   engine 
reached  the  fire  and  started  down  the  alley 
the  bystanders  warned  them  the  wires  were 
down.    Andrew  J.  O'Reilly,  the  city  super- 
visor of  electric  lighting,  a  witness  for  plain- 
tiff, testified  to  the  proper  and  safe  construc- 
tion of  the  wires  before  the  fire;  that  they 
were  in  good  condition  when  he  reached  the 
fire,  except  those  that  were  down,  and  that 
in  his  opinion  the  wires  had  not  sagged  or 
set  fire  to  the  stable,  but  that  the  insulation 
around  the  wires  had  been  burned  off  and 
the  wires  broken  by  the  heat ;  that  there  was 
no  device  known  to  art  or  science  by  which 
the  defendant  could  have  ascertained  when 
only  one  of  the  wires  composing  the  metallic 
arc  or  circuit  waa  down,  and  that  the  wires 
were  only  charged  with  the  amount  of  elec- 
tricity required  of  defendant  by  its  contract 
with  the  city  to  keep  lights  constantly^  burn- 
ing in  the  engine  houses  and  public  institu- 
tions by  day  as  well  as  by  night;  and  that 
defendant  was  notified  at  fifteen  or  twenty 
minutes  after  11  o'clock  that  the  lights  were 
out  at  No.  28  engine  house.     Plaintifif's  tes- 
timony further  showed    that    her    husband 
was  killed  about  twenty-two  or  twenty-three 
minutes  after  the  alarm  was  sounded,  which 
would  be  about  eighteen  or  nineteen  minutes 
after  11  A.  if.    Upon  this  showing,  no  pre- 
sumption of  negligence  on  defendant's  part 
can  properly  be  indulged.    Admitting  that 
properly  erected  and  maintained  wires  do 
iiOt  ordinarily  break  in  two  and  fall  without 
some  negligence  on  the  part  of  thrjee  having 
them  in  charge,  it  is  .equally  true  that  th>e 
rubber  insulation  around  any  wire  will  burn 
when  subjected  to  heat,  and  that  the  wires 
themselves  will  also  burn  and  break  when 
so  subjected.    That  it  was  the  fire  which 
burnt  the  wires,  and  not  the  wires  which 
caused  the  fire,  and  that  the  wires  did  not 
fall   until   after  the  fire  affected  them,   is 
clearly  shown  by  the    fact    testified    to  by 
plaintiff's  witness,  O'Reilly,  that  when  he 
reached  the  fire,  before  it  was  out  ( it  burned 
out  in    about    twenty    minutes),  he  found 
seven  wires  down, — one  telephone  wire  be- 
longing to  the  city  fire-alarm  system,  and 
six  copper  wires  belonging  to  defendant,  of 
which  five  were  small  wires,  and  had  no  cur- 
rent of  electricity  in  them  except  at  night, 
and  then  only  enough  to  shake  a  person  np 
and  burn  him,  but  not  half  enough  to  kill 
him,  and  one,  the  large  wir^  which  carried 
2.200  to  2,300  volts  all  the  time,  day  and 
n?ght.     It    was    therefore    this    large    wire 
which  caused  the  accident  in  this  case.  Man- 
ifestly, therefore,  it  was  the  fire  which  burnt 
the  seven  wires  in  two ;  for  it  cannot  be  pre- 
sumed that  all  seven  wires  went  on  a  strike 
simultaneously,  of  their  own  accord,  without 
any    outside    interference.    This   being   the 
condition  presented  by  plaintiff's  case,  and 
the  circumstances  surrounding  the  accident, 
instead  of  a  presumption  of  negligence  at- 
taching to  defendant,  it  appears  plainly  and 
43  L*  R.  A. 


affirmatively  that  the  accident  was  not  caused 
by  any  defective  construction  or  any  im- 
proper or  negligent  maintenance  of  its  wires, 
but  by  the  fire;  and  as  defendant  was  not 
iHvtified  that  the  wires  were  down  until  fif- 
teen or  twenty  minutes  after  11  a.  m.,  and 
as  the  accident  occurred  at  eighteen  or  nine- 
teen minutes  after  11  A.  m.,  the  defendant 
had  no  actual  notice  of  the  condition  of  its 
wires  at  that  point,  and  as  sufficient  time 
had  not  elapsed  after  the  wires  fell,  and  be- 
fore the  accident  occurred,  for  the  defendant 
to  have  ascertained  the  fact  by  the  exercise 
of  the  greatest  care,  no  notice  can  be  pre- 
sumed; and  hence  it  folloAvs  that  this  is  not 
a  proper  case  for  the  application  of  the  doc- 
trine of  res  ipsa  loquitur ,  but  that,  instead 
of  its  being  a  case  of  presumed  negligence 
of  defendant,  it  is  clearly  apparent  from 
plaintiff's  testimony  that  defendant  was  not 
negligent,  and  is  in  no  wise  liable  for  the 
death  of  plaintiff's  husband.  Therefore,  in 
my  judgment,  the  circuit  court  erred  in  over- 
ruling defendant's  demurrer  to  the  evidence 
at  the  close  of  plaintiff's  case. 

2.  Assuming,  however,  for  the  purposes  of 
further  discussion  of  the  case,  that  a  pre- 
sumption of  negligence  arises  from  the  facts 
and  circumstances  shown  by  plaintiff,  and 
that  the  burden  of  the  evidence  was  shifted 
to  defendant  to  exonerate  itself  by  showing 
that  it  had  taken  care  commensurate  with 
the  danger  which  men  of  prudence  would 
have  expected  under  the  circumstances,  it  is 
practically  conceded  by  the  majority  opin- 
ion, and  will  be  at  once  conceded  by  everyone 
who  examines  the  defendant's  proofs,  that 
the  defendant  proved  that  it  was  guilty  of 
absolutely  no  negligence  whatever.  It  showed 
by  the  testimony  of  Keightley,  Beyer,  Words- 
worth, Keil,  Miss  Josie  Keil,  Fitzgerald,  and 
Foster, — all  reputable  witnesses, — that  they 
were  at  the  fire  before  the  fire  department  ar- 
rived, and  before  the  alarm  was  turned  on, 
and  that  the  wires  were  all  properly  up  on 
the  poles  when  they  reached  the  fire,  and 
that  they  saw  the  wires  burn  in  two,  curl 
up,  and  fall  after  it  became  too  hot  for  the 
people  to  remain  in  close  proximity  to  the 
fire.  It  also  showed  that  the  wires  and  cir- 
cuits before  the  fire  were  in  first-class  condi- 
tion; that  there  is  no  device  known  to  sci- 
ence which  will  indicate  when  only  one  wire 
is  down  ( there  was  only  one  of  the  two  com- 
posing the  metallic  current  down  in  this  in- 
stance) ;  that  the  first  notice  defendant  re- 
ceived that  the  wire  was  down  wad  at  seven 
minutes  past  12  o'clock,  and  it  sent  at  once 
and  had  it  repaired;  that  it  received  the 
alarm  of  fire  which  was  turned  in  from  the 
box  at  liCffingwell  avenue  and  Dickson 
street;  and  that  defendant  had  no  live  wires 
in  that  neighborhood,  and  had  no  idea  that 
there  was  any  disturbance  with  the  wires 
until  the  report  aforesaid  was  received.  The 
]*laintiff  introduced  no  evidence  in  rebuttal. 
The  majority  opinion  concedes  that  the  de- 
fendant proved  that  it  was  not  negligent. 
But  it  is  held  that  the  jury,  under  our  Con- 
stitution and  laws,  are  the  sole  judges  of 
all  questions  of  fact,  and  of  the  credibility 
of  all  witnesses,  and  that  they  had  the  right 
to  say,  "It  fails  to  convince  us.    It  fails  to 
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satisfy  our  minds.  We  do  not  believe  it;" 
and  that  this  is  true  notwithstanding  the 
witnesses  testify  positively,  are  not  contra- 
dicted, and  no  attempt  is  made  to  impeach 
them.  The  majority  opinion  concedes  that 
this  court  held  otherwise  in  Reichenbaoh  v. 
Ellerhe,  115  Mo.  588,  but  says  that  the  con- 
verse of  that  proposition  was  held  by  this 
court  as  early  as  tne  cases  of  Bryan  v.  Wear, 
4  Mo.  106,  and  McAfee  v.  Ryan,  11  Mo.  365. 
It  is  true  that  Bryan  v.  Wear  and  McAfee 
v.  Ryan  so  decide,  but  the  principles  so  an- 
nounced have  long  since  been  overruled,  by 
implication,  at  least,  in  this  state;  and  the 
rule  so  clearly  and  forcibly  announced  by 
Brace,  J.,  in  rendering  the  opinion  of  this 
court  in  Reichenhach  v.  Ellerhe,  is  now  the 
settled  law  of  our  state.  In  speakins  of  ver- 
dicts rendered  in  such  a  state  of  the  case, 
he  aptly  says:  "Such  a  verdict  can  be  ac- 
counted for  only  on  the  ground  of  ignorance, 
partiality,  prejudice,  or  passion,  and,  under 
the  repeated  rulines  of  this  court,  cannot  be 
permitted  to  stand.  Long  v.  Moon,  107  Mo. 
334;  Caruth  v.  Richeaon,  96  Mo.  186;  Avery 
v.  Fitzgerald,  94  Mo.  207 ;  Garrett  v.  Oreen- 
tcell,  92  Mo.  120;  Spohn  v.  Missouri  P.  R. 
Co.  87  Mo.  74;  Whitsett  v.  Ranson,  79  Mo. 
268.  'When  the  evidence  is  of  that  character 
that  the  trial  judge  would  have  a  plain  duty 
to  perform,  in  setting  aside  the  verdict  as  un- 
supported by  the  evidence,  it  is  his  dut^  and 
prerogative  to  interfere  before  submission  to 
the  jury,  and  direct  a  verdict  for  defendant.' 
Jackson  v.  Hardin,  83  Mo.  175;  Powell  v. 
Misswiri  P.  -R.  Co.  76  Mo.  80."  See  also 
Ackley  v.  Staehlin,  56  Mo.  558,  and  Heame 
V.  Keath,  63  Mo.  84. 

In  addition  to  these  cases,  attention  may 
also  be  called  to  the  following:  In  Hipsley 
V.  Kansas  City,  8t.  J.  d  C.  B.  R.  Co.  88  Mo. 
348,  it  was  held  that  this  court  would  re« 
verse  a  judgment  where  the  verdict  is  so 
clearly  against  the  weight  of  evidence  as  to 
show  passion  or  prejudice.  In  Wilson  v. 
Albert,  89  Mo.  539,  this  court  said  that, 
while  it  would  not  weigh  evidence  in  law 
cases,  yet  it  would  interfere  where  there 
was  no  evidence  to  support  the  verdict.  In 
Davis  V.  Foa,  59  Mo.  125,  and  in  Comet  v. 
Bertelsmann,  61  Mo.  118,  this  court  held  it 
would  interfere  on  questions  of  fact  where 
the  judgment  below  is  clearly  erroneous.  In 
McCartney  v.  Finnell,  106  Mo.  445,  it  was 
held  that  this  court  would  look  into  the  evi- 
dence, and  would  reverse  the  judgment  be- 
low where  apparent  injustice  had  been  done. 
In  Bmen  v.  Ka/nsas  CityAgri.  d  H.FairAsso. 
40  Mo.  App.  425,  it  was  held  that  where  the 
material  facts  were  imdisputed  it  was  the 
duty  of  the  appellate  court  to  review  the  ac- 
tion of  the  trial  court,  and  to  render  such 
judgment  as  the  facts  warranted.  In  Rhodes 
V.  Farish,  16  Mo.  App.  430,  it  was  held  that 
where  the  defense  was  the  statute  of  limita- 
tions, and  the  evidence  in  support  thereof 
was  definite,  undisputed,  and  not  open  te 
suspicion,  the  appellate  court  would  direct 
the  proper  judgment  to  be  entered  by  the 
trial  court.  In  Hewitt  v.  Doherty,  25  Mo. 
App.  326,  it  was  held  that  a  verdict  for  one 
party,  where  the  conceded  facts  show  that 
the  adverse  party  is  entitled  to  a  judgment, 
43  L.  R.  A. 


will  be  vacated  on  appeal  as  being  unsup- 
ported by  the  evidence.    The  same  rule  ob- 
teins  in  other  jurisdictions.    In  Chicago,  B. 
d  Q.  R.  Co.  V.  Stumps,  66  111.,  loc.  cit.  375, 
it  is  said:     "The  decision  of  this  case,  it  is 
true,  involves  the  question  of  the  credibility 
of  witnesses,  and  the  jury  are  peculiarly  the 
judges  of  that  question.     Still  they  have  not 
an  arbitrary  discretion  in  this  respect.  This 
court  has  said  that  a  jury  cannot  wilfully* 
nor  from  mere  caprice,  disregard  the  testi- 
mony of  an  imimpeached  witness."     In  Read 
V.  Morse,  43  Wis.  loc.  oit.  319,  it  is  said: 
"But  we  think  the  court  erred  in  submitting 
the  question  to  the  jury,  in  any  form,  as  to 
whether  the  boat  was  provided  with  the  nec- 
essary means  and  appliances  to  prevent  the 
escape  of  fire.    After  a  careful  examination, 
we    think    the    uncontradicted    testimony 
proves  that  the  boat  was  properly  equipped. 
.     .     .     Such  being  the  case,  it  was  error  to 
submit  the  question  to  the  jury."     In  Wise 
V.  Freshley,  3  McGord,  L.  loc.  cit.  548,  it  is 
said :    "Wliere  evidence  is  of  a  doubtful  char- 
acter, or  where  there  is  a  conflict  among  the 
witnesses  of  the  plaintiff  and  defendant  the 
juries  are  the  proper  persons  to  decide.  But 
they  have  no  such  aroitrary  and  capricious 
power  as  to  give  to  a  citizen  one  cent  for 
property  indisputebly  proved  to  be  worth 
$500  or  $1,000."    The  same  rule  is  laid  down 
in  1  Greenl.  Ev.  15th  ed.  §  74,  and  is  sup- 
ported by  the  numerous  cases  and  illustra- 
tions contained  in  note  "a"  to  the  text.     See 
also  Turner  v.  Hoar,  114  Mo.  336.     In  8ei- 
bert  V.  Erie  R.  Co.  49  Barb.,  loc.  cit.  586,  it 
is  said:     "The  testimony  of  these  two  wit- 
nesses is  clear,  positive,  and  circumstantial. 
They  could  not  be  mistaken.     Their  testi- 
mony is  true,  or  they  both  committed  wilful 
and  corrupt  perjury.    I  think  the  jury,  so 
far  as  anything  to  the  contrary  appears  in 
this  case,  were  bound  to  give  credit  to  their 
testimony.    It  was  not  contradicted.     It  was 
really  no  contradiction  for  the  plaintiff  to 
say  he  did  not  hear  the  whistle  or  bell.  They 
were  not  impeached  or  in  any  way  discredit- 
ed.   The  positive  testimony    of    an    unim- 
peached,  uncontradicted   witness  cannot  be 
discredited  or  disregarded  arbitrarily  or  ca- 
priciously by  court  or  jury.    Lomer  v.  Meek- 
er, 25  N.  Y.  363.    If  juries  are  permitted  to 
discredit  or  disregard  such  testimony,  there 
is  no  safety  in  the  administration  of  justice, 
and  parties  might  just  as  well  let  the  re- 
sult of  a  litigation  abide  the  cast  of  a  die 
or  a  game  of  chance.    It  belongs  to  a  jury, 
I  admit,  in  considering  the  weight  of  evi- 
dence, to  pass  upon  the  credit  due  to  the  re- 
spective witnesses;  but  this  does  not  imply 
that  they  may,  without  reasonable  or  justi- 
fiable gi'ound,  disbelieve  any  witness.    They 
have  no  right  to  discredit  an  unimpeacbed. 
uncontradicted  witness,  who  testifies  fairly, 
and  gives  clear,  rational,  consistent,  and  rel- 
evant testimony.    For  judicial  purposes,  all 
witnesses  stand  upon  a  par,  and  must  be  be- 
lieved in  their  testimony,  unless  discredited 
by  the   inconsistency,    incredibility,  or  im- 
probabilities of  their  statements  on  cross-ex- 
amination,   or    otiierwise    contradicted   by 
other  witnesses,  or  impeached  in  respect  to 
their    general    character    for    integrity   or 
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truth."  And,  because  the  jury  arbitrarily 
disregarded  the  uncontradicted  testimony  of 
the  unimpeached  witnesses  in  the  case,  the 
judgment  was  reversed  and  a  new  trial 
awarded.  To  the  same  effect,  see  Jaokwm  v. 
Hardin,  83  Mo.  175;  Hite  v.  Metropolitan 
Street  R.  Co,  130  Mo.  132;  Payne  v.  Chicago 
d  A,  R.  Co,  136  Mo.  562;  Morgan  v.  Durfee, 
69  Mo.  469,  33  Am.  Rep.  508 ;  Travelers*  Ins, 
Co,  V.  Selden,  42  U.  S.  App.  253,  78  Fed.  Rep. 
285,  24  C.  C.  A.  92. 

In  Cravcford  v.  State,  44  Ala.  382,  it  ap- 
peared that  the  lower  court,  in  referring  to 
a  portion  of  the  testimony  for  the  defense, 
said  in  its  charge  to  the  jury:  "Yet  you 
are  not  bound  to  believe  one  word  of  this  tes- 
timony, unless  you  are  satisfied  it  is  true, 
and  of  this  you  are  the  judges."  And  upon 
appeal  the  supreme  court  said :  "This  clause 
oi  the  charge  must  have  some  meaning.  It 
cannot  be  construed  in  support  of  the  verac- 
ity of  the  testimony  referred  to.  It  may 
be  construed  into  an  assault  upon  it,  and 
it  would  justify  the  jury  in  its  rejection  as 
unworthy  of  any  influence  upon  their  ver- 
dict. In  this  view  of  it,  it  would  be  erro- 
neous. If  the  testimony  delivered  upon  the 
trial  is  unimpeached,  either  by  the  manner 
of  the  witness,  his  knowledge  of  the  facts, 
his  connection  with  the  parties,  or  by  con- 
tradictions, or  for  some  other  l^gal  reason, 
the  jury  must  treat  it  as  true.  They  nave 
no  legal  right  causelessly  to  discredit  any 
portion  of  the  evidence,  unless  there  are  le- 
gal grounds  for  such  a  discrediting.  Any 
other  course  would  imperil  the  fairness  and 
impartiality  of  the  trial.  If  the  jury  can 
capriciously  and  causelessly  discredit  a  por- 
tion of  the  testimony  for  the  defense,  they 
may  discredit  the  whole.  If  the  law  exists 
a$  intimated  by  the  learned  iud^  on  the 
trial  below,  it  exists  without  limit;  and  it 
may  be  applied  to  the  testimony  of  the  de- 
fense or  to  the  testimony  of  the  prosecution. 
This  would  give  the  jury  power  to  convict 
or  to  acquit  according  to  their  discretion, 
and  not  according  to  the  evidence.  This  is 
not  a  correct  statement  of  their  duty.  They 
mu<9t  try  the  issue  joined  according  to  the 
evidence."  In  People  v.  Lyons,  61  Mich. 
215,  the  case  presented  the  converse  of  the 
proposition.  The  lower  court  instructed  the 
jury  that,  "although  a  witness  may  be  com- 
pletely impeached,  they  might  still  believe 
nim,'*  or,  in  other  words,  as  the  supreme 
court  put  it,  that  they  were  at  liberty  to  con- 
vict the  defendant  on  the  testimony  of  one 
who  was  shown  by  impeaching  evidence  to 
be  unworthy  of  belief.  The  supreme  court 
said  of  this  charge:     "Of  course  it  was  not 


the  intention  of  the  circuit  judge  to  convey 
that  idea  to  the  jury,  but  unfortunately  his 
language  was  so  chosen  as  to  <^rry  that 
meaning,"  and  granted  a  new  trial  to  the 
defendant.  In  a  word,  the  reason  is  this: 
Juries  try  questions  of  fact;  that  is,  con- 
troversies about  the  facts.  Where  there  is 
no  controversy  (meaning  an  affirmance  of  a 
fact  on  one  side,  and  a  denial  on  the  other ) , 
there  is  no  question  as  to  the  facts.  If  the 
facts  are  shown  by  competent  evidence  on 
one  side,  and  the  evidence  is  not  contradicted 
on  the  other,  and  there  is  no  attempt  to  im- 
peach the  witnesses,,  there  is  no  question  of 
fact  involved  in  the  case,  but  a  simple  ques- 
tion of  law  is  presented.  To  permit  a  jury 
to  say  that  it  will  not  believe  competent, 
uncontradicted,  and  unimpeached  testimony, 
and  to  return  a  verdict  in  the  teeth  of  such 
evidence,  is  to  give  the  jury  plenary  power 
to  take  a  man's  life  or  property  as  caprice 
or  wilfulness  may  dictate.  If  this  is  the 
power  of  a  jury  in  this  state,  then  courts 
are  unnecessary,  and  the  study  of  the  law  a 
waste  of  time;  for  what  shall  it  profit  us  to 
carefully  sift  the  grain  of  competent  testi- 
mony from  the  bushel  of  chaff  of  hearsay 
testimony,  if,  after  it  is  all  done,  the  jury 
can  capriciously,  arbitrarily,  perhaps  wan- 
tonly, sajr,  "We  don't  believe  it,"  and  find 
for  the  litigant  who  has  introduced  no  tes- 
timony, and  has  not  impeached  the  testimony 
that  has  been  introduced?  Briefly,  bluntly, 
I  say  this  is  not  the  law. 

For  these  reasons  I  dissent  from  the  sec- 
ond proposition  decided  by  the  majority  opin- 
ion, and  think  it  was  the  duty  of  the  circuit 
court  to  give  the  instruction  asked  by  de- 
fendant at  the  doee  of  the  whole  case.  It 
follows  that  in  my  opinion  the  judgment 
of  the  circuit  court  ought  to  be  reversed. 

Slierwood  and  Brace,  JJ.,  concur  in  all 
that  has  been  said  herein. 

Sl&erwood,  J.,  dissenting: 

To  the  foregoing  elaborate  and  exhaustive 
opinion  I  desire  U>  add  that  outside  of  this 
state,  "without  variation  or  shadow  of  turn- 
ing," the  mere  conjunction  of  accident  and 
injury  affords  no  basis  for  a  cause  of  action ; 
that,  if  a  defect  occurs  from  which  an  injury 
results,  no  cause  of  action,  prima  facie  or 
otherwise,  arises,  unless  Uie  party  whose 
duty  it  was  to  repair  that  defect  had  either 
actual  or  imputed  notice  thereof.  In  this 
case  the  evidence  shows  no  actual  notice,  and 
also  shows  no  such  lapse  of  time  as  to 
amount  to  imputed  notice.  Where,  then,  is 
your  so-called  prima  facie  caset 
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F.  C.  DANEHOWER. 

(65  Ark.  803.) 

1.     The  Hen  for  the  vnpald  halamee  of 

Note. — On   the  subject   of   redemption   from 
foreclosure  sale  In  general,  see  note  to  Horn  ▼. 
Indianapolis  Nat.  Bank  (Ind.)  0  L.  R.  A.  676. 
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the  mortffaffe  debt  !■  not  restored  upon  a 
redemption  by  tbe  mortgagor  under  statutory 
authority  by  repaying  the  amount  for  which 
the  property  was  sold  at  the  trustee's  sale, 
although  such  amount  Is  less  than  the  face  of 
the  mortgage. 
2.  A  tender  hy  a  morteraffor  ■eeklmer  to 
exercise  his  statutory  riffht  to  redeem 
from  the  trustee's  sale  of  the  amount  bid  at 
such  sale  which  is  less  than  the  face  of  the 


520 


Arkansas  Supkems  Ooort. 


Juke, 


mortgage  Is  Ineffectual  If  coupled  with  a  con- 
dition that  the  mortgagee  release  all  claims 
upon  the  land,  although  the  payment  would 
have  cut  off  the  mortgage  lien,  since  that 
question  is  one  which  the  mortgagee  had  a 
right  to  test  In  the  courts. 

(Bunn,  Oh.   J„  diasenU   from   proposition   S.) 

(June  11,  1808.) 

APPEAL  b^  defendants  from  a  judgment 
of  the  Circuit  Court  for  Lee  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  Af- 
firmed. 

m 

Statement  hj  Rlddlok,  J. : 

Action  of  ejectment  by  F.  C.  Danehower 
against  Richard  Fields  and  Jack  Dawson 
to  recover  possession  of  a  tract  of  land  held 
by  defendants.  The  land  was  formerly 
owned  by  F.  Tninkey,  and  he  sold  and  con- 
veyed the  land  to  defendants,  Fields  and 
Dawson,  upon  credit,  for  the  sum  of  $1,381. 
To  secure  payment  of  the  purchase  price, 
Fields  and  Dawson  executed  and  delivered 
a  deed  of  trust  to  R.  D.  Griffis,  as  trustee 
with  power  of  sale.  The  debt  not  being 
paid,  the  trustee  sold  the  land  under  the 
power  contained  in  the  deed,  and,  Trunkey 
having  died,  the  land  was  purchased  by  his 
widow  and  heirs  for  the  sum  of  $900,  leav- 
ing several  hundred  dollars  of  the  purchase 
f»rice  still  unpaid.  The  trustee  conveyed  the 
and  to  the  widow  and  heirs  of  Trunkey, 
and  they  in  turn  sold  and  conveyed  the  land 
to  Danehower.  Within  one  year  from  the 
date  of  the  sale  by  the  trustee  the  attorney 
of  defendant  Fields,  who  had  purchased  the 
interest  of  Danehower  in  the  land,  tendered 
to  the  aittorney  of  Danehower  and  the  Trun- 
keys,  who  was  authorized  to  receive  same, 
$1,000,  to  redeem  the  land  from  the  sale  un- 
der the  deed  of  trust.  But  this  tender  was 
made  on  the  condition  that  the  attorney  for 
Danehower  and  the  Trunkeys  would  execute 
a  receipt  for  his  clients  releasing  the  lands 
from  all  liens  held  by  either  Danehower  or 
the  Trimkeys.  The  attorney  for  Danehower 
and  the  Trunkeys  admitted  that  Danehower 
and  the  Trunkeys  had  no  other  claim  or  lien 
on  the  land  except  such  as  were  claimed  by 
virtue  of  the  trust  deed,  and  admitted  that 
the  $1,000  was  sufficient  to  cover  the  amount 
of  the  purchase  price  for  which  said  land 
sold  at  the  sale  under  the  trust  deed,  togeth- 
er with  interest  at  10  per  cent  thereon,  and 
costs  of  sale,  and  offered  to  accept  the  same 
as  a  redemption  from  said  sale,  but  contend- 
ed that  to  release  the  land  from  the  lien  of 
the  mortgage  it  was  necessary  to  tender,'  not 
only  the  amount  for  which  the  land  was  sold 
under  the  trust  deed,  interest,  and  costs,  but 
also  the  balance  of  the  mortgage  debt  re- 
maining unpaid;  and  he  declined  to  execute 
the  receipt  or  ac<*ept  the  tender  on  the  con- 
ditions imposed,  solely  because  the  effect  of 
the  execution  of  the  receipt  and  the  ac- 
ceptance of  the  tender  womd  be  the  abso- 
lute redemption  of  said  lands  from  the  mort- 
gage lien.  The  answer  of  the  defendants 
set  up  this  tender  as  a  defense  to  the  action 
of  ejectment,  stated  that  they  had  at  all 
times  been  ready  and  willing  to  pay  it,  and 
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offered  to  bring  the  money  into  court.  The 
finding  and  judgment  of  the  circuit  court 
was  in  favor  of  plaintiff. 


Mr,  James  P.  Brown,  for  appellants: 

A  statutory  right  of  redemption  is  vastly 
different  from  a  mere  equity  of  redemption. 

Makihben  v.  Amdt,  88  Ky.  180;  Todd  v. 
Davey^  60  Iowa,  532 ;  Esoher  v.  Simmons,  54 
Iowa,  269;  Blake  v.  Black,  55  Iowa,  252; 
Curtis  V.  Cutler,  40  U.  S.  App.  233,  76  Fed. 
Rep.  16,  37  L.  R.  A.  737,  22  C.  C.  A.  16. 

Absolute  and  entire  redemption  may  be 
effected  by  paying  or  tendering  the  amount 
that  the  land  brought  at  the  foreclosure  sale, 
with  interest  and  costs  of  sale. 

Wood  V.  Holland,  57  Ark.  198;  Cferman 
Nat.  Bank  v.  Barham,  67  Ark.  533. 

The  sole  excuse,  fuUv  discussed  at  the 
time,  was  a  waiver  of  all  other  objections  to 
the  tender. 

Harriman  v.  Meyer,  45  Ark.  37. 

If  the  required  receipt  may  deprive  the 
creditor  of  any  rieht  which  the  law  does 
not  deprive  him  of,  as  the  effect  of  being 
paid  in  full  by  his  debtor,  then  such  a  condi- 
tion would  invalidate  the  tender.  But  it  is 
otherwise  where  the  receipt  that  is  required 
shows  on  its  face  merely  the  legal  effect  of 
full  payment,  as  required  by  l^w,  for  the  ob- 
ject intended  by  the  tenderer. 

Johnson  v.  Cranage  45  Mich.  14;  Halpin 
V.  Pheniw  Ins.  Co.  118  N.  Y.  165;  Bailey  v. 
Buchanan  County,  115  N.  Y.  297.  6  L.  R.  A. 
562;  Wheelock  v.  Tanner,  39  N.  Y.  486 ;  Cass 
V.  Eigenhoiam,  100  N.  Y.  248 ;  Loughborough 
V.  McNevin,  74  Cal.  250 ;  Mankel  v.  Belsoam- 
per,  84  Wis.  218;  Strafford  v.  Welch,  69  N. 
H.  46;  Engelhach  y.  Simpson,  12  Tex.  Civ. 
App.  188. 

Messrs,  MeCullooli  St  MoCvllocli,  for 
appellee: 

in  neither  the  terms  nor  spirit  of  the  re- 
demption act  can  be  found  a  purpose  to  ena- 
ble the  mortgagor  to  scale  his  debt  and  dis- 
charge it  less  than  ''dollar  for  dollar."  It 
does  not  provide  a  "new  way  to  pay  old 
debts,"  and  its  beneficent  design  cannot  be 
so  perverted.    It  is  a  shield  and  not  a  sword. 

Wood  V.  Holland,  57  Ark.  198,  63  Ark,  69, 
64  Ark.  104;  Cherman  Nat,  Bank  v.  Barham, 
57  Ark.  533. 

If  a  mortgagor  is  entitled,  as  a  legal  right, 
to  redeem  property  from  a  mortgage  sale 
and  hold  it  free  from  the  balance  of  the 
mortgage  debt  by  merely  paying  the  pur- 
chase price  at  the  sale,  a  court  of  equity 
would  not  impose  such  a  condition  upon  him 
merely  because  the  purchaser  or  mortga^ 
has  denied  him  such  legal  right  by  refusing 
the  offer  and  he  is  forced  to  go  into  a  court 
of  equity  to  enforce  his  clear  legal  right. 

Equity  follows  the  law. 

Hanson  v.  Keating,  4  Hare,  1. 

The  mortgagor  either  has  a  clear  legal 
right  after  the  sale  to  redeem  from  the  mort- 
gage absolutely  by  payment  of  the  price, 
which  right  he  can  assert  under  any  circum- 
stances or  in  any  form  of  action,  or  his  legal 
right  under  the  statute  extends  only  to  a  re- 
^mption  from  the  effects  of  the  sale,  and  to 
redeem  from  the  mortgage  he  will  be  required 
always  to  pay  the  balance  of  the  mortgage 
debt. 
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Jones,  Mortg.  9  1075;  Kerr's  Supp.  to 
Wiltsie,  Mortgage  Foreclosures,  pp.  1627- 
1628;  Pingrey,  Mortg.  2011;  Collins  v. 
Riggs,  14  Wall.  491,  20  L.  ed.  723;  Benedict 
Y.  Qilman,  4  Paige,  58 ;  Martin  v.  FridUy,  23 
Minn.  13;  Baker  v.  Pierson,  6  Mich.  522; 
Adams  v.  Brown,  7  Cush.  220;  McCahe  v. 
Bellows,  7  Gray,  148,  66  Am.  Dec.  467; 
Jones  V.  VanDoren,  130  U.  S.  684,  32  L.  ed. 
1077;  Parker  v.  Dacres,  130  U.  S.  43,  32  L. 
ed.  848;  Hosford  v.  Johnson,  74  Ind.  479; 
Uervey  y.  Krost,  116  Ind.  268;  Bradley  v. 
Snyder,  14  111.  263,  58  Am.  Dec.  564;  Mo- 
Gough  V.  Sweetser,  97  Ala.  361,  19  L.  R.  A. 
470;  McArthur  v.  FronfcKn,  16  Ohio  St.  193; 
Korer,  Jud.  Sales,  §  1178. 

In  Ogle  v.  Koemer,  140  111.  170,  and  An- 
derson V.  Anderson,  129  Ind.  573,  it  is  held 
tha»t  a  junior  encumbrancer  or  any  other  per- 
son not  liable  for  the  debt  may  redeem  by 
paying  the  purchase  price  at  the  sale  without 
paying  the  balance  of  the  mortj^age  debt,  but 
the  rme  is  clearly  recognized  in  these  cases 
that  where  the  mortgagor  himself  redeems 
he  must  pay  the  whole  debt. 

The  agreement  in  the  face  of  the  mortgage 
whereby  the  mortgagors  expressly  waived 
their  right  of  redemption  under  the  statute 
is  binding  upon  them. 

Jones,  Mortg.  §§  1542  et  seq.;  Quarter- 
fnotts  V.  Kennedy,  29  Ark.  544. 

Even  if  the  mortgagor  had  the  right  to  re- 
deem absolutely  from  the  mortgage  by  pay- 
ing only  the  purchase  price  at  the  sale,  the 
tender  was  not  shown  sufficient  for  that  pur- 
pose. 

2  Benjamin,  Sales,  S§  1074  et  seq.,  and 
note;  1  Addison,  Contr.  §  357,  and  note;  2 
Wharton,  Contr.  9  997 ;  Preston  v.  Grant,  34 
Vt.  201 ;  Foster  v.  Drew,  39  Vt.  61 ;  Draper 
V.  Hitt,  43  Vt  439,  5  Am.  Rep.  292 ;  Moore  v. 
Norman,  52  Minn.  83,  18  L.  R.  A.  359;  Hen- 
derson v.  Cass  County,  107  Mo.  50;  25  Am. 
&  Eng.  Enc.  Law,  p.  912;  7  Wait,  Act.  &  Def. 
p.  588;  Jones,  Mortg.  §  900;  Hepburn  v. 
Auld,  1  Cranch,  321,  2  L.  ed.  122;  Storey  ▼. 
Kretcsan,  55  Ind.  397,  23  Am.  Rep.  668; 
Thayer  v.  Braekett,  12  Mass.  450;  Loring  v. 
Cooke,  3  Pick.  51;  Richardson  v.  Boston 
Chemical  Laboratory,  9  Met.  42;  UHomme- 
dieu  y.  The  H.  L,  Dayton,  38  Fed.  Rep.  926. 

Riddiok,  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  the  following  question : 
Wlien  land  is  sold  under  a  power  contained 
in  a  mortgage  for  an  amount  less  than 
the  debt  secured  by  the  mortgage,  does  the 
redemption  allowed  by  the  statute  from 
such  sale  leave  the  premises  still  subject  to 
the  mortgage  lien,  or  does  such  redemption 
restore  the  land  to  the  grantor  relieved  of 
both  the  sale  and  the  mortgage  lien?  In 
other  words,  can  an  absolute  redemption  be 
effected  in  such  a  case  by  a  tender  of  the 
amount  for  which  the  property  sells  at  the 
mortgage  sale,  together  with  interest  and 
iDsts  of  sale,  or  is  it  necessary  that  the  full 
amotint  of  the  mortgage  debt  shall  be  paid? 
The  statute  provides  that  real  property  sold 
under  a  mortgage  "may  be  redeemed  by  the 
mortgagor  at  any  time  within  one  year  from 
the  sale  thereof  by  payment  of  the  amount 
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for  which  said  property  is  sold,  together  with 
10  per  cent  interest  thereon,  and  cost  of 
sale."  Sandels  &  H.  Dig.  |  5111.  If  the  ef- 
fect of  a  redemption  under  this  statute,  when 
the  property  has  sold  for  less  than  the  mort- 
age debt,  is  to  restore  the  mortgage  lien,  it 
is  obvious  that  there  is  no  limit  to  the  num- 
ber of  sales  that  may  be  made  under  the 
same  mortgage.  So  long  as  any  balance  of 
the  debt  remains  unpaid,  and  the  mortga- 
gor redeems,  the  mortgagee  may,  if  this  be 
the  meaning  of  the  act,  continue  to  sell  the 
property;  Uius  piling  up  the  costs  against 
the  mortgagor.  Mortgages  and  deeds  of 
trust  to  secure  debts  can,  in  this  state,  be 
drawn  so  that  the  creditor  may  bid  at  the 
mortgage  sale  (Ellenbogen  v.  Griffey,  55 
Ark.  268),  and  this  is  now  usually  done;  but 
under  such  construction  of  the  statute  the 
creditor  would  be  encouraged  to  bid  less 
than  the  value  of  the  property,  for  in  that 
event,  if  the  mortgagor  redeemed,  the  credit- 
or could  still  hold  and  sell  the  property  for 
any  baJance  remaining  unpaid,  while,  if  the 
necessities  of  the  mortgagor  prevented  him 
from  redeeming,  the  creditor  would  obtain 
the  property  for  less  than  its  value,  and  have 
the  remainder  of  the  debt  as  a  personal  claim 
against  the  mortgagor.  There  is  little  rea- 
son why  a  creditor  should  be  allowed  thus  to 
subject  the  property  of  his  debtor  to  repeats 
sales  under  his  mortgage ;  and  a  construction 
which  permits  it  should  not  be  adopted  un- 
less clearly  required  by  the  language  of  the 
statute.  Hervey  v.  Krost,  116  Ind.  268.  On 
the  contrary,  it  would  seem  to  be  good  public 
policy  to  allow  the  creditor  to  sell  only  once 
under  his  mortgage,  and  to  make  it  to  his  in- 
terest to  secure  a  fair  price  for  the  property 
at  such  sale.  Anderson  v.  Anderson,  129 
Ind.  573.  Poverty  may  prevent  the  debtor 
from  bidding  the  value  of  this  property,  for 
he  must  pay  or  secure  the  price  he  bids ;  but 
the  creditor  is  usually  in  a  position  to  make 
the  property  bring  its  value,  at  least,  to  the 
extent  of  the  debt  for  which  he  exposes  it  for 
sale.  If  the  mortgage  does  not  permit  him 
to  bid  at  the  sale,  he  can  foreclose  in  a  court 
of  equity,  and  thus  place  himself  in  a  posi- 
tion to  make  the  property  bring  its  value. 
It  is  not,  therefore,  unjust,  as  between  him 
and  the  mortgagor,  to  presume  that  the 
amount  for  which  he  permits  the  propeHy  to 
sell  represents  its  true  value.  And  this  is 
the  basis  upon  which  rests  the  redemption 
statute.  For  the  purpose  of  redemption,  the 
statute  conclusively  presumes  that  the  price 
for  which  the  property  sells  at  the  mortgage 
sale  represents  its  actual  value,  and  it  allows 
the  mortgagor  within  a  reasonable  time  aft- 
er the  sale  to  redeem  and  reclaim  the  prop- 
erty by  substituting  therefor  its  money 
value  as  determined  by  such  facts. 

There  is  nothing  in  the  statute  to  support 
the  contention  that  when  a  redemption  is 
made  the  mortgage  lien  is  restored,  and  re- 
mains upon  the  property  for  any  unpaid  bal- 
ance of  the  debt.  We  do  not  believe  that 
the  legislature  intended  any  such  result. 
Previous  to  the  passage  of  this  act  allowing 
a  redemption,  the  mortgage  lien  did  not  ex- 
ist after  the  sale  under  the  power  contained 
in  the  mortgage.     After  such  sale,  the  mort> 


522 


Abkansas  Supreme  Coubt. 


JOHK* 


gage  was  functus  officio,  except  as  a  part  in 
the  chain  of  title  from  the  mortgagor  to  the 
purchaser  at  the  mortgage  sale,  for  the  mort* 
gage  lien  was  exhausted  and  discharged  by 
the  sale.  Makihhen  ▼.  Amdt,  88  Ky.  180. 
Now,  the  statute  does  not  attempt  to  make 
any  change  in  the  law  in  this  respect,  but 
recognizing  that  the  mortgage  lien  was  ter- 
minated by  the  sale,  ana  that  afterwards 
there  was  not  a  mortgagee  holding  under  a 
mortgage,  but  a  purchaser  holding  under  a 
sale,  it  provides  for  redemption  from  such 
sale  only.  The  language  of  this  statute 
granting  the  right  to  r^eem  upon  payment 
of  amount  for  which  the  property  sells,  with 
interest  and  costs  of  sale,  means,  we  think, 
an  absolute  redemption,  and  the  mortgage 
lien  is  not  revived  by  such  redemption.  An- 
derson V.  Anderson,  129  Ind.  573;  Hervey  v. 
Krost,  116  Ind.  268;  Makibhen  v.  Amdt,  88 
Ky.  180;  Todd  v.  Davey,  60  Iowa,  532. 
Counsel  for  appellee  contend  that  the  case  of 
Wood  V.  Holland,  63  Ark.  69,  67  Ark.  198, 
is  opposed  to  this  view,  but  we  do  not  think 
so.  In  that  case,  as  in  this,  there  had  been  a 
sale  of  land  on  credit,  and  the  vendee  had  ex- 
ecuted a  mortgage  to  a  trustee  to  secure  pay- 
ment of  the  purchase  money.  The  land  was 
sold  by  the  trustee  under  a  power  contained 
in  the  deed,  and  purchased  by  the  vendor  for 
less  than  the  debt  secured  by  the  mortgage. 
The  vendor  took  possession  of  the  land  under 
his  purchase  at  the  mortgage  sale.  After^ 
wards  the  mortgagor  commenced  a  suit  in 
equity  to  redeem,  and  to  compel  the  vendor 
"to  account  for  the  rents  and  profits,  and  for 
other  relief."  The  court,  in  its  first  opinion  in 
that  case,  upon  which  the  two  later  opinions 
were  based,  conceded  the  right  of  a  mortga- 
gor under  our  statute  to  redeem  land  sold 
under  a  mortgage  by  tendering  the  amount 
bid,  with  interest  and  costs,  whether  the  debt 
secured  be  for  the  purchase  money  or  not; 
but  the  court  said  that,  'Vhen  the  party  goes 
into  a  court  of  equity  to  redeem,  he  must  of- 
fer to  pay  the  wnole  purchase  money  due." 
Wood  V.  Holland,  63  Ark.  69.  The  court  did 
not,  in  that  opinion,  nor  in  either  of  the  two 
subsequent  opinions  rendered  in  said  case, 
state  the  reason  for  requiring  the  plaintiff 
to  pay  the  whole  amount  of  the  purchase 
money  when  he  goes  into  a  court  of  equity  to 
redeem.  But  in  the  case  of  German  Nat, 
Bank  v.  Barham,  57  Ark.  536,  it  was  said 
that  courts  of  eauity  in  such  cases  required 
the  payment  of  the  whole  debt,  upon  the  prin- 
ciple that  "he  who  seeks  equity  must  do  equi- 
ty"; and  this  seems  to  be  the  correct  basis 
for  the  decisions  in  Wood  v.  Holland,  53  Ark. 
69.  While  it  may  seldom  be  necessary  for 
a  mortgagor  to  resort  to  a  court  of  eauity  to 
enforce  his  right  to  redeem  after  sate,  that 
bein^  a  right  conferred  by  statute,  and  con- 
cerning which  he  has  a  remedy  at  law;  yet 
if,  by  reason  of  the  fact  that  an  account  must 
be  stated,  or  if,  for  the  purpose  of  removing 
a  cloud  from  his  title,  or  to  ob^in  other 
equitable  relief,  he  comes  into  a  court  of  eq- 
uity to  redeem,  he  must  submit  to  such  condi- 
tions as  are  imposed  by  the  general  rules  of 
equity.  And  it  is  an  ancient  rule  of  equita- 
ble jurisprudence  that  a  court  of  equity  will 
not  confer  its  equitable  relief  upon  the  party 
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( seeking  its  aid  unless  he  will  concede  and 
provide  for  all  the  equitable  rights  Justly  be- 
longing to  the  adversary  party  and  growing 
out  of  the  subject-matter  of  the  suit.  I  Pom. 
£q.  Jur.  §  386.  Now,  in  the  case  of  Wood  v. 
Holland  the  mortgagor  was  asking  the  aid  of 
a  court  of  equity  to  allow  him  to  redeem, 
and  to  compel  the  creditor  to  account  for 
the  rents  and  profits  of  land,  while  on  liis 
part  he  was  offering  to  pav  less  than  half 
the  purchase  money  ne  owed  the  creditor  for 
the  land  he  sought  to  redeem.  The  land  was 
the  subject-matter  of  the  action  to  redeem, 
and,  the  creditor  having  a  legal  demand 
against  the  mortgagor  for  the  price  of  the 
land,  it  was  ri^ht,  and  in  accordance  with 
the  rules  of  equity,  that  the  court  should  re- 
fuse to  lend  its  aid  to  the  mortgagor  in  the 
matter  of  redeeming  and  reclaiming  the  land, 
and  calling  the  creditor  to  account,  until  he 
had  offered  to  pay  the  balance  due  for  the 
land.  Anthony  v.  Anthony,  23  Ark.  479; 
Ruddell  v.  Ambler,  18  Ark.  369;  Loney  v. 
Courtnay,  24  Neb.  680;  Comstock  y.  Johnson, 
46  N.  Y.  616;  Booth  v.  Hoskins,  75  CaL  271 ; 
1  Pom.  Eq.  Jur.  §§  386,  393.  Whether  this 
rule  would  be  applied  to  other  mortgages 
than  those  to  secure  the  purchase  money  of 
the  land  mortgaged  is  immaterial  to  consider. 
The  appeUant  in  this  case  is  not  asking  the 
aid  of  a  court  of  equity.  He  is  defendant  in 
an  action  at  law,  and  therefore  the  decision 
in  Wood  V.  Holland  does  not  support  the  con- 
tention that  he  cannot  redeem  without  pay- 
ing the  whole  debt,  for  the  decision  in  that 
case  is,  we  think,  based  on  the  rale  that  "he 
who  asks  equity  must  do  equity."  To  avoid 
confusion,  it  must  always  be  remembered 
that  the  question  here  concerns  the  stat- 
u;tory  right  to  redeem  after  sale,  and  has  no 
reference  to  the  equity  of  redemption  be- 
fore sale, — a  right  originating  with  courts 
of  equity,  and  enforced  only  upon  equitable 
principles.  In  actions  to  enforce  the  mort- 
gagor's equity  of  redemption  before  foreclo- 
sure the  rule  is  that  the  whole  debt  must  be 
paid.  "The  debt  being  a  unit,  no  party  in- 
terested in  the  whole  premises  .  .  .  can 
compel  the  mortgagee  to  accept  a  part  of  the 
debt,  and  to  relieve  the  property  pro  tanto 
from  the  lien."  3  Pom.  £q.  Jur.  S  1220. 
The  same  rule  is  applied,  even  after  fore- 
closure, when  one  having  an  interest  in  the 
mortgaged  property — such,  for  instance,  as 
a  junior  encumbrance — is  not  made  a  party 
to  the  foreclosure  proceedings,  and  after- 
wards comes  into  court  for  the  purpose  of 
enforcing  his  equity  of  redemption.  He  must 
pay  or  tender  the  whole  mortgage  debt.  In 
such  cases  "the  party  offering  to  redeem  pro- 
ceeds upon  the  hypothesis  that  as  to  him  the 
mortgage  has  never  been  foreclosed,  and  is 
still  in  existence.  Therefore  he  can  only  lift 
it  by  paying  it."  Collins  v.  Riggs,  14  Wall. 
491,  20  L.  ed.  723;  Hosford  v.  John9on,  74 
Ind.  479.  But  the  rules  applied  by  courts 
of  equity  in  enforcing  the  equitable  right  of 
redemption  before  foreclosure,  and  the  d^ 
cisions  based  thereon,  have  little  bearing  up- 
on the  question  here,  which  is  one  of  statu- 
tory construction  only.  After  consideHnsr 
the  able  argument  of  counsel  for  appellee, 
and  the  many  cases  cited  by  him,  our  condu- 
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sion,  as  before  stated,  is  that  the  contention 
of  appellants  on  this  point  is  correct.  He 
tendered  a  sum  sufficient  to  cover  the  amount 
for  which  the  property  sold  at  the  sale  un- 
der the  mortgage,  with  interest  at  10  per 
cent,  and  costs  of  sale;  and  this  was  all 
the  law  required. 

But  this  tender  was  made  upon  the  condi- 
tion that  appellee  and  the  Trunkeys  should 
waive  their  claim  to  a  lien  upon  the  property 
for  any  further  sum  by  virtue  of  tne  mort- 
gage. Appellant  Fields  demanded  that 
Danehower  and  the  Trunkeys  should  sign 
a  writing  in  which  was  the  lollowing  stipu- 
la^tion :  "We  hereby  agree  with  said  Richard 
Fields  that  by  virtue  of  his  payment  of  said 
sum  of  $1,000  to  us  all  the  liens  or  other 
claims  on  said  lands  ever  held  by  us,  or 
either  of  us,  as  the  representatives  of  the  said 
Frank  Trunkey,  deceased,  are  released,  and 
the  said  Fields  redeems  said  lands  free  from 
any  further  lien  or  claim  of  interest  thereon 
or  therein  by  us  or  either  of  us.".  The  ap- 
pellee and  the  Trunkeys  admitted  that  they 
had  no  claim  against  the  land  except  that  ex- 
isting by  virtue  of  the  mortgage  and  the  sale 
thereunder.  But  the  mortgage  was  executed 
by  appellants  to  secure  the  purchase  price 
they  had  agreed  to  pay  for  the  land.  At  the 
sale  under  the  mortgage  the  land  sold  for 
much  less  than  the  amount  due  for  the  pur- 
chase price,  and  appellee  and  the  Trunkeys 
in  good  faith  contended  that  appellants  could 
not  redeem  without  paying  the  full  amount 
due  for  the  land.  There  was  a  difference  of 
opinion  between  the  parties  as  to  the  law 
on  this  point,  and  the  object  of  appellant 
Fields  in  requiring  the  receipt  and  agree- 
ment was  to  compel  both  appellee  and  the 
Trunkeys,  in  the  event  they  accepted  the 
tender,  to  abandon  their  claim  of  a  lien 
against  the  land  for  the  balance  of  the  pur- 
chase money.  This  balance  represented  a 
considerable  sum;  and  while,  in  view  of  the 
jinsettled  state  of  the  law  on  that  point,  we 
can  appreciate  the  caution  which  led  appel- 
lant to  impose  this  condition,  we  yet  have 
reached  the  conclusion  that  it  was  one  he 
had  no  right  to  impose,  and  it  rendered  the 
tender  of  no  effect.  It  is  well  established 
that  a  tender  must  be  without  conditions  to 
which  the  creditor  can  have  a  valid  objection. 
'Soyes  V.  Wyckoff,  114  N.  Y.  204;  Moore  v. 
Norman,  62  Minn.  83,  18  L.  R.  A.  350;  Wood 
V.  Hitchcook,  20  Wend.  47;  Jones,  Mortg. 
§  900;  25  Am.  &  £ng.  Enc.  Law,  p.  912; 
Benjamin,  Sales,  Bennett's  ed.  733.  If  ap- 
pellant had  only  asked  appellee  to  sign  a  re- 
ceipt showing  the  amount  of  money  paid, 
this  would  have  been  a  condition  to  which 
appellee  would  have  had  no  reason  to  object, 
for  it  would  have  barred  none  of  his  rights. 
But  appellants  had  not  paid  the  mortgage 
debt  in  full,  and  there  was  no  statutory  or 
legal  requirement  that  appellee  and  the 
Trunkeys  should  enter  a  satisfaction  in  fidl 
on  the  record,  or  grant  a  release,  or  agree 
that  they  would  not  prosecute  their  claim 
for  a  lien  for  the  balance  due.  Whether  the 
acceptance  of  the  sum  tendered  would  revest 
the  title  of  the  land  in  the  mortgagor  freed 
from  the  mortgage  lien  for  the  unpaid  bal- 
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ance  of  the  purchase  money  was  a  question 
which  appellee  and  the  Trunkeys  had  the 
right  to  litigate,  and  to  demand  of  appellee 
that  in  accepting  the  money  tendered  ne  and 
the  Trunkeys  should  sign  an  agreement 
which  woula  estop  and  prevent  them  from 
litigating  that  question  was  a  condition 
which  appellants  had  no  right  to  couple  with 
his  tender.  Noyea  v.  Wyckoff,  114  N.  Y.204. 
For  these  reasons  we  are  of  the  opinion  that 
the  circuit  court  correctly  ruled  that  appel- 
lants did  not  make  a  valid  tender,  and  tiiat 
no  redemption  was  made. 

The  judgment  in  favor   of    plaintiff  was 
therefore  right,  and  ia  affirmed. 


Ch.  J.,  dissenting: 
I  concur  in  the  opinion  of  the  court  in  this 
case  in  so  far  as  it  sustains  the  mortgagor's 
right  to  redeem  by  paying  the  sum  bid  at  the 
foreclosure  sale,  and  the  percentage  and  costs 
provided  by  statute ;  but  I  dissent  from  Uiat 
portion  of  the  decision  which  holds  that  the 
tender  made  by  the  mort^a^or  was  insuffi- 
cienft,  and  therefore  unavailable.  The  case  of 
Noyes  v.  Wyckoff,  114  N.  Y.  206,  is  relied 
upon  to  sustain  the  decision  of  the  court. 
The  court  of  appeals  of  New  York  said: 
"The  tender  is  best  tested  by  the  effect  its 
acceptance  would  have  had  upon  the  defend- 
ant, and  it  needs  no  argument  to  show  that, 
had  it  been  accepted,  it  must  have  been 
upon  the  terms  onered,  viz,,  in  payment  of 
the  debt  and  extingruishment  of  the  lien  of 
the  chattel  mortgage,  for  the  words  used 
have  no  other  meaning.  This  was  a  condi- 
tion which  plaintiff  had  no  right  to  attach 
to  its  acceptance.  He  could  not  say,  *I  of- 
fer you  this  money  in  payment  of  your  debt, 
but,  if  you  take  it,  you  must  extinguish 
your  lien  upon  the  iron  ore.'  Whether  its 
acceptance  would  extinguish  the  mortgage 
was  a  question  which  defendant  had  a  n^ht 
to  litigate,  and  to  demajid  that  in  accepting 
the  money  offered  defendant  should  create 
an  estoppel  which  would  prevent  him  from 
litigating  the  amount  due  on  the  mortgage 
was  a  condition  which  plaintiff  could  not 
attach  to  the  offer,  and  which  being  coupled 
with  it,  made  the  tender  bad."  That  was  a 
case  where  the  defendant  held  a  chattel  mort- 
gage on  a  quantity  of  iron  ore  lying  upon  the 
farm  owned  by  the  mortgagor,  to  secure  a 
debt,  or  rather  several  debts,  of  uncertain 
amounts.  The  mortgagor  sold  the  farm  to 
a  third  party,  afterwards  plaintiff  in  the 
suit,  subject  to  existing  liens.  The  plaintiff 
purchaser  tendered  the  defendant  mortgagee 
$3,000  "in  payment  and  extinguishment  of 
the  lien  of  the  mortgage,"  and  defendant  re- 
fused to  accept  it.  It  was  conceded,  in  an 
action  for  the  conversion  of  the  ore  (which 
had  in  fact  been  appropriated  by  the  defend- 
ant), that  the  tender  was  sufficient  in 
amount,  but  the  refusal  to  accept  it  was  be- 
cause of  insufficiency  in  form.  Held,  that 
the  tender  was  insufficient,  because  it  stipu- 
lated for  an  extinguishment  of  the  lien  as 
well  as  for  the  satisfaction  of  the  debt,  which 
question  of  lien  the  plaintiff  had  a  right  to 
litigate,  and  thus  the  tender  was  coupled 
with  a  condition.     The  reasoning  of  the  court 
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would  be  applicable  to  every  case  of  ordinary 
tender  in  payment  of  debt,  for  in  every  case 
the  creditor  has  a  right  to  litigate  the  ques- 
tion of  amount,  unless  he  considers  that  the 
amount  of  the  tender  is  correct;  and  yet,  if 
he  refuses  to  accept  a  tender  of  the  proper 
amount,  he  will  lose  in  the  question  of  ten- 
der, and  will  be  compelled  to  take  the  ten- 
der, and  pay  costs  not  covered  by  the  tender. 
The  distinction  attempted  to  be  drawn  be- 
tween rules  governing  the  tender  of  the  debt 
and  the  tender  of  the  amount  to  secure  which 
the  mortgage  lien  exists,  involves  a  nicety 
which  I  feel  incapable  of  exactly  compre- 
hending. After  all,  it  may  be  that  the  court 
in  that  case  only  meant  to  hold  that,  not- 
withstanding the  admission  of  the  correct- 
ness of  the  amount  of  the  mortgage  lien  being 
fully  covered  by  the  tender  during  the  prog- 
ress of  the  trial,  yet,  since  the  amount  of  the 
lien  was  undetermined  when  the  tender  was 
made,  the  purchaser  had  the  right  to  litigate, 
and  that,  therefore,  the  tender  was  not  good. 
In  Ealpin  v.  Phenix  Ins.  Co.  118  N.  Y.  175,— 
a  later  case, — the  same  court  said:  "It  is 
claimed  that  the  tender  was  not  effectual  to 
entitle  plaintiff  to  the  judgment,  for  the  rea- 
son that  it  was  conditional  on  the  execution 
by  defendant  of  a  satisfaction  of  the  mort- 

5:age.  The  cases  cited  by  the  learned  counsel 
or  the  appellant  do  not  sustain  this  claim. 
The  distinction  must  be  observed  between 
cases  in  which  terms  are  added,  not  embraced 
in  the  contract,  or  which  the  acceptance  of 
the  tender  would  cause  the  creditor  to  ad- 
mit, and  those  [cases]  in  which  the  condi- 
tions are  such  as  Ihe  debtor,  on  payment  of 
the  debt^  has  a  right  to  insist  upon,  and  to 


which  the  creditor  has  no  right  to  object." 
Such,  undoubtedly,  is  the  true  rule. 

In  this  state,  when  a  mortgage  debt  is 
paid,  it  carries  with  it  th^  satisfaction  of  the 
mortgage  lien;  and  hence,  by  statute,  the 
mortgagee,  at  the  demand  of  the  mort^igor, 
is  required  to  indorse  in  writing,  signed  by 
himself  or  his  duly-authorized  agent,  on  the 
margin  of  the  record  of  the  mortgage,  a  sat- 
isfaction of  the  same  in  full,  and  a  neglect 
to  do  so  subjects  him  to  a  penalty.  The  exe- 
cution of  such  a  quittance,  receipt,  or  release 
was  all  that  was  contained  in  the  allied 
condition  accompanying  the  tender  in  the 
case  at  bar,  and  the  condition,  of  course,  was 
no  more  than  the  mortgagee  was  bound  by 
law  to  perform  in  any  event.  The  statutes 
referred  to  are  §§  5096-6098,  Sand.  &  H.  Dig. 
The  controversy,  stripped  of  all  mere  tech- 
nical coatings,  is  whether  or  not  in  order  to 
redeem  his  land  from  the  foreclosure  sale  to 
the  purchaser,  the  mortgagor  should  be  re- 
quired to  pay  the  amount  of  the  bid,  the 
costs,  and  statutory  percentage,  or  the 
amount  of  the  mortgage  debt,  costs,  and 
interest.  The  purchaser  contended  that  he 
should  pay  the  latter  sum  and  because  be 
did  not  tender  that  sum  his  tender  was  re- 
fused, and  for  no  other  reason.  This  court 
has  decided  that  his  tender  was  for  the  proper 
amount  and  it  is  inconsistent  to  hold  the  ten- 
der insufficient,  I  think.  So  far  as  the  mere 
form  of  the  tender  is  concerned,  it  is  not 
perceived  that  the  case  of  a  tender  made  to 
the  mortgagee  as  purchaser  is  different  in 
effect,  from  that  of  a  tender  to  a  third  party 
as  purchaser.  I  think  the  tender  should  have 
been  held  good* 
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William  DONALDSON  et  al,  Defts,, 

and 
C.  L.  DONALDSON,  Appt. 

(121  Cal.  8.) 

A  ■tatntOFT'  laborer's  lien  for  liarveat- 
flnfl:  erraln  Is  not  superior  to  a  chattel  mort- 
gage executed  and  recorded  before  the  grain 
was  ready  for  harvesting,  where  the  statute 
does  not  provide  for  such  superiority. 

(May  81,  1898.) 

APPEAL  by  defendant  C.  L.  Donaldson 
from  a  judgment  of  the  Superior  Court 
for  Sacramento  County  in  favor  cf  plaintiff 
in  an  action  brought  to  recover  possession  of 
certain  grain.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  E.  Miller  and  W.  A.  Qett, 
Jr.,  for  appellant: 

The  Constitution,  §  15,  art.  20,  gives  la- 
borers of  every  class  a  lien  on  property  on 
which  they  bestow  labor. 

Everyone  who,  while  lawfully  holding  per- 

Note. — For  the  efTect  of  a  mortgage  of  future 
crops,  see  extensive  note  to  Dickey  v.   Waldo 
(Mich.)  23  L.  B.  A.  449. 
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sonal  property,  renders  service  to  ita  owner 
by  labor  or  skill,  has  a  special  lien  thereon. 

Civil  Code,  §  3051. 

One  who  makes,  alters,  or  repairs  personal 
property,  at  request  of  the  owner  or  legal 
possessor,  has  a  lien  for  reasonable  charges 
for  work  and  materials,  and  may  retain  it 
until  paid. 

Civil  Code,  §  3052. 

Appellant's  services  C(»ne  within  these  sec- 
tions. 

Rohrhough  ▼.  Johnson,  107  Cal.  149; 
Douglass  v.  McFarland,  92  Cal.  656:  Dano 
V.  M.  0.  d  R.  R.  R.  Co.  27  Ark.  564 ;  Emerson 
V.  Hedrick.  42  Ark.  263;  Chuck  v.  Qarrisimf 
7P  Cal.  199. 

The  person  making  repairs  had  a  lien 
against  the  mortgagee. 

Hammond  v.  Danielson,  126  Mass.  294 ; 
Williams  V.  Allsnp,  10  C.  B.  N.  S.  417  :  8coU 
V.  Delahuntf  5  Lans.  375;  Smith  v.  Stevens, 
.'50  Minn.  303;  Case  v.  Allen,  21  l^an.  217,  30 
Am.  Rep.  425;  Paine  v.  Woodtoorih,  15  Wis. 


^,02. 


In  cases  like  the  one  at  bar,  the  laborer's 
lien  is  prior. 

Howes  V.  Netccomh,  146  Mass.  76;  Lynda 
V.  Parker,  155  Mass.  481. 

Mr.  Albert  M.  Jolmson  for  respondent . 
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Garontte,  J.,  delivered  the  opinion  of  the 
court: 

Respondent,  owning  a  certain  tract  of 
land,  leased  it  to  defendant  William  Donald- 
son for  a  share  of  the  crop  as  rent,  to  be  de- 
livered in  the  sack  to  her.  He  also  gave  her 
a  chattel  mortgage  upon  all  his  interest  in 
the  growing  crop  to  secure  a  then  existing 
indebtedness.  William  Donaldson  hired  ap- 
pellant, C.  L.  Donaldson,  to  harvest  the  crop 
at  an  agreed  price  of  $1  per  acre.  The 
grain  was  harvested  under  this  contract,  and 
upon  the  completion  of  the  work  this  appel- 
lant took  possession  of  250  sacks  of  the 
grain,  claiming  a  lien  thereon  to  the  extent 
of  bis  contract  price  for  the  labor  performed. 
Respondent  claims  the  property  under  her 
chattel  mortgage,  executed  and  recorded  be- 
fore the  grain  was  ready  for  harvesting. 

Appellant  contends  that  he  is  entitled  to  a 
lien  upon  the  grain  by  virtue  of  §§  3051  and 
3052  of  the  Civil  Code,  which  relate  to  stat- 
utory liens  created  when  labor  is  performed 
upon  personal  property  under  the  various 
circumstances  there  enumerated.  Upon 
principle,  Douglass  v.  McFarland,  92  Cal. 
65H,  to  some  extent  at  least,  supports  the 
right  of  appellant,  Donaldson,  to  claim  a 
lien  upon  the  grain  for  his  labor  under  the 
circumstances  we  have  detailed.  For  the 
purposes  of  the  case  alone  it  may  be  con- 
ceded that  he  is  entitled  to  a  lien.  Such 
concession  being  made,  the  important  ques- 
tion at  once  presents  itself.  Does  this  statu- 
tory laborer's  lien  of  Donaldson  take  priority 
over  the  lien  created  by  the  chattel  mort- 
gage? An  examination  of  the  authorities 
upon  the  question  from  the  various  states  of 
the  Dnion  discloses  a  conflict  of  judicial 
opinion.  A  well-considered  case  upholding 
the  priority  of  the  statutory  or  laborer's  lien 
may  be  found  in  Case  v.  Allen,  21  Kan.  217, 
30  Am.  Rep.  425.  But  the  great  weight  of 
authority  is  the  other  way.  Pingrey  Chat. 
Mortg.  S§  730,  731;  Jones,  Liens,  §  691; 
Jones,  Chat.  Mortg.  9  472 ;  Storms  v.  Smith, 
137  Mass.  201 ;  Ingalls  v.  Vance,  61  Vt.  582; 
Ranch  v.  Ripley,  127  Ind.  151,  11  L.  R.  A. 
61.  It  is  well  said  in  the  case  last  cited: 
"As  the  agister's  lien  depends  alone  upon  the 
statute,  it  can  have  no  greater  force  than 
the  statute  gives  it,  and  as  the  legislature 
has,  as  we  have  said,  manifested  no  intention 
of  giving  to  it  superiority  over  other  liens, 
it  can  have  none."  In  the  absence  of  the 
statute,  the  appellant  would  have  no  lien 
whatever.  All  his  rights  come  from  the 
statute,  and  therefore  must  be  weighed  and 
limited  by  the  statute.  If  the  legislature 
had  desired  to  give  such  lien  claimants  a 
priority  over  contract  liens,  it  was  an  easy 
thing  to  have  said  so.  And  a  declaration  to 
that  effect,  not  violative  of  constitutional 
rights,  might  be  in  line  with  a  sound  public 
policy.  But  here  there  is  no  such  declara- 
tlon«  and  it  is  not  for  the  courts  to  ingraft 
such  an  amendment  upon  the  law. 

We  have  in  this  state  a  legislative  decla- 
ration as  to  priority  of  liens  in  general  which 
reads    as    follows:     '^Other    things    being 
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equal,  different  liens  upon  the  same  prop- 
erty have  priority  according  to  the  time  of 
theij"  creation  except  in  cases  of  bottomry 
and  respondentia"  It  may  well  be  said 
that  "other  things"  are  equal  in  this  case. 
.If  not  equal,  then  they  preponderate  largely 
in  favor  of  the  chattel  mortgage.  This  is 
no  question  of  balancing  existing  equities  be- 
tween the  chattel  mortgagor  and  the  chattel 
mortgagee,  but  a  question  of  equities  be- 
tween the  chattel  mortgagee  and  a  third  par- 
ty,— a  stranger, — and  such  equities  are  all 
in  favor  of  the  chattel  mortgagee.  We  find 
none  in  favor  of  the  third  party,  the  statu- 
tory lien  claimant.  The  chattel  mortgagee 
gave  full  value  for  her  right  of  lien,  and  was 
£rst  in  point  of  time.  iShe  notified  all  the 
world  of  her  rights,  and  warned  the  world  to 
deal  with  the  property  at  their  peril.  She 
made  a  contract  expressly  authorized  by  the 
law,  and  did  all  that  the  law  demanded  of 
her  in  order  to  preserve  the  fruits  of  her 
contract.  No  court  of  equity  can  suggest  a 
single  defect  in  her  conduct.  Upon  the  other 
hand,  this  appellant,  with  full  knowledge  of 
the  existence  of  the  chattel  mortgage,  con- 
tracted to  harvest  the  crop.  He  did  this 
voluntarily,  and  if  he  suffers  loss  by  such 
conduct  it  is  his  own  fault.  It  was  a  matter 
of  choice  upon  his  part  to  do  the  work,  and 
he  assumed  the  risk  of  losing  his  hire  when 
he  entered  into  the  contract.  To  be  sure, 
his  labor  may  have  been  necessary  for  the 
preservation  of  the  crop.  At  the  same  time 
it  may  be  said  that  the  chattel  mortgage  lien 
was  occasioned  by  the  advance  of  money  to 
furnish  the  seed  and  plow  the  ground.  If 
the  words  "other  things"  found  m  the  stat- 
ute quoted  refer  to  equities  (which  we  do 
not  decide) ,  then  it  may  readily  be  seen  that 
those  words  furnish  no  comfort  to  appellant. 

It  would  seem  that  a  great  number  of  the 
cases  cited  from  other  states,  tending  to  sup- 
port appellant's  contention  as  to  the  priority 
of  a  statutory  lien  over  a  contract  lien,  may 
be  distinguished  from  the  principle  we  deem 
controlling  in  this  state.  In  many  juris- 
dictions where  these  decisions  are  found  a 
chattel  mortgage  carries  with  it  title  to  the 
property  and  the  immediate  right  of  posses- 
sion. In  this  state  there  is  no  such  law, 
either  as  to  the  title  or  the  right  of  posses- 
sion. As  the  law  stands  in  those  states,  the 
mortgagor  by  consent  retaining  possession 
of  the  property,  the  courts  seem  to  hold  that 
repairs  necessary  for  its  preservation,  when 
ordered  by  the  mortgagor  in  possession,  be- 
ing made  upon  the  mortgagee's  property,  are 
deemed  in  equity  to  be  made  at  his  request. 
It  may  be  said  that  in  such  cases  the  ques- 
tion is  hardly  one  of  priority  of  liens.  The 
remaining  contention  relied  upon  by  appel- 
lant has  no  substantial  merit. 

For  tlie  foregoing  reasons  the  judgment 
and  order  are  a/firmed. 

We  concur :  Van  Fleet,  J. ;  Harrison,  J. 

Rehearing  in  banc  denied. 
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John  P.  RANSDELL,  Plff,  in  Err., 

V. 

Louisa  BOSTON  et  al. 

(172  111.  439.) 

1.  Parol  teiitlinoiiT  Is  not  competent  to 
prove  a  testator's  declarations  prior  to  or 
after  the  execution  of  his  will  to  aid  in  its 
construction. 

2.  A  condition  attached  to  the  vestlns 
of  an  absolute  estate  under  a  devise 
or  bequest  to  a  son,  that  he  shall  procure  a 
divorce  from  his  present  wife,  in  default  of 
which  his  interest  shall  be  restricted  to  a  life 
estate,  will  not  be  deemed  void  as  contrary 
to  public  policy,  whore  the  divorce  action  l>e- 
tween  the  son  and  his  wife  was  pending  when 
the  will  was  executed. 

8.  The  condition  attaching  to  the  ab- 
solute vestlnir  of  the.  fee  under  a  devise 
in  trust  to  pay  the  Income  of  real  property 
to  the  testator's  son  until  he  shall  procure  a 
divorce  from  his  wife,  and  upon  the  happening 
of  that  event  to  convey  the  fee  to  him,  with 
a  limitation  over  to  "other  devisees  under  the 
will  in  case  he  dies  childless  without  having 
obtained  a  divorce," — is  a  condition  preced- 
ent, and  if  brolcen  prevents  him  from  taking 
the  fee,  even  if  it  is  invalid  as  contrary  to 
public  policy. 

4.  The  Interest  of  the  son  durlns  the 
life  of  his  mother  Is  at  most  a  mere 
expectancT  under  a  will  bequeathing  prop- 
erty to  a  trustee  to  hold  for  the  benefit  of  the 
widow  during  her  life,  and  upon  her  death  to 
vest  absolutely  in  the  son  If  he  shall  procure 
a  divorce  from  his  wife,  so  that  he  cannot, 
during  her  life,  maintain  a  bill  to  have  the 
gift  to  LIm  declared  absolute  for  invalidity  of 
the  condition. 

(April  21,  1S06.) 

ERROR  to  the  Circuit  court  for  Morgan 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  annul 
certain  conditions  in  the  will  of  Eli  C.  Rana- 
dell,  deceased.     Affirmed, 

Statement  by  Wilkin,  J. : 

Plaintiff  in  error  filed  his  bill  in  the  court 
below  to  set  apide  certain  condicions  in  the 
last  will  of  his  father,  Eli  C.  Ransdell.  The 
facts  alleged  in  the  bill  material  to  a  deci- 
sion of  the  case  are  as  follows :  Eli  C.  Rans- 
dell died,  testate,  August  28,  1880,  leaving, 
him  surviving,  Ann  Ransdell,  his  widow, 
plaintiff  in  error,  John  P.  Ransdell,  his  son, 
and  Louisa  Bos^ton,  his  daughter,  the  latter 
having  a  sod,  William  Boston,  and  a  daagh- 
ter,  Olga  May  Robinson.  On  »luly  10  prior 
to  his  death,  he  executed,  in  due  form  of  law, 
his  last  will  and  testament,  which  was  duly 
admitted  to  probate.  By  the  first  clause  of 
that  will  he  directed  the  payment  of  all 
his  just  debts.  By  the  second  he  gave  to  his 
wife  lot   161,  in  Jacksonville,  Illinois,   for 


Note. — Many  authorities  upon  testamentary 
conditions  in  restraint  of  marriage  are  found 
in  a  note  to  Phillips  v.  Fergerson  (Va.)  1  L.  R. 
A.  837.  See  also  Mann  v.- Jackson  (Me.)  16 
L.  R.  A.  707. 
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life,  and  at  her  death  to  be  disposed  of  as 
afterwards  stated,  and  also  certain  personal 
property  to  be  owned  by  her  absolutely.     By 
the  third  he  ^ave  the  daughter,  Louisa,  80 
acres  of  land  in  Morgan  county  for  life,  and 
at  her  death  to  go  to  her  children  in  raual 
parts;  also  the  benefit  of  $1,000  for  her  life, 
the  same  to  go  to  her  children  at  her  death, 
in  equal  parts.     The  fourth  and  fifth  clnuses, 
being  those  upon  which  the  bill  is  based,  are 
as  follows:     "Fourthly,  I  give,  devise,  and 
bequeath  to  my  executors,  as  trustoe<«,   as 
hereinafter  stated,  the  west  half  of  the  south- 
west quarter  of  section  number  twenty-nine 
(20),  the  east  half  of  the  east  half  of  south- 
east quarter  of  section  number  thirty  ( 30 ) , 
the  west  half  of  the  east  half  of  the  south- 
east quarter  of  section  number  thirty-one 
(31),   all  in  township  fifteen    (15)    north, 
and  range  nine  (9),  in  Morgan  county.  Ill- 
being  one  hundred  and  sixty    (160)    acres, 
in  trust,  however,  to  permit  my  son,  John  P. 
Ransdell,  to  take  and  apply  the  rents,  is- 
sues, and  profits  of  the  same,  or  to  usp  and 
occupy  the  same  without  rent,  if  he  shall  sio 
elect,  until  such  time  as  he,  the  said  John  P. 
Ransdell,  shall  become  sole  and  unmarried; 
and,  upon  the  happening  of  that  event,  my 
said  executors,  or  the  survivor  of  them,  trus- 
tees as  aforesaid,  shall  release  and  convey 
the  title  to  said  lands  to  the  said  John  P. 
Ransdell  in  fee;   but  if  the  said  John   P. 
Ransdell  shall    die   never    having    had    the 
bonds  of  matrimony  dissolved  between  him 
and  Julia  Ransdell,  his  present  wife,  and  he 
shall  die  childless,  then  said  lands  no  be- 
queathed in  trust,  as  last  aforesaid,  shall  be 
held  in  trust  for  the  other  de\'isees  under 
this  will;  but,  if  the  said  John  P.  Ransdell 
shall  die  having  issue,  the  said  real  estate 
last  aforesaid  shall  belong  to  said  issue  in 
equal  parts,  excluding    the    said    Julia    K 
Ransdell  from  any  and  all  interest  what- 
ever in  the  same.     I  enjoin  upon  my  son, 
John,  as  a  duty,  that  he  furnish  his  mother 
the  necessary  firewood  and  such  articles  from 
the  farm  as  she  may  need,  and  that  he  o*»re- 
fully  look  after  her  affairs  so  long  as  she  may 
live.     Fifth.  All  and  singular  the  remainder 
of  my  said  real  and  personal  estate  I  will  and 
bequeath  to  my  executor,  William  Ransdell, 
in  trust,  however,  for  the  following  purposes, 
to  wit:  To  have,  hold,  and  manage  and  con- 
trol the  same  for  the  use  and  benefit  of  my 
wife,  Ann  Ransdell,  so  long  as  she  shall  live. 
Said  trustee  shall  collect  the  interest   an- 
nually on  the  moneys  invested,  and  pay  over 
the  same,  less  the  necessary  costs  and  expens* 
es  of  managing  the  same ;  and  the  rents  and 
profits  of  all  my  real  estate  not  specifically 
devised  shall  be  paid  over  to  her,  or  for  heV 
use,  during  her  natural  life.    At  the  death 
of  my  wife,  Ann  Ransdell,  the  principal  of 
the  fund  so  directed  to  be  put  at  interest  for 
her  benefit  during  her  life,  and  all  the  real 
estate  devised  to  her  for  life,  and  in  trust 
for  her  benefit  during  life,  shall  be  held  by 
my  surviving  executor  in  trust  for  the  xifi 
and  benefit  of  the  said  John  P.  i^nsdeH  and 
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Louisa  E.  Boston,  in  e^ual  parts,  so  that 
they  shall  share  equally  in  the  rents,  issues, 
and  profits  of  the  same  during  life.  If  the 
said  John  P.  Kansdell  shall  during  his  life 
be  legally  absolved  from  the  bonds  of  mat- 
rimony whereby  he  is  now  joined  in  wedlock 
to  Julia  Kansdell,  then,  upon  the  happening 
of  such  event,  but  not  before  the  death  of 
Ann  Kansdell,  as  aforesaid,  the  one  half  of 
the  residue  of  my  estate  hereinbefore  devised 
to  my  wife  for  her  life,  or  in  trupi  for  her  for 
life,  shall  immediately  vest  in  the  said  John 
P.  Kansdell  absolutely.  If  the  said  bonds  of 
matrimony  shall  be  dissolved  between  the  said 
John  P.  Kansdell  and  Julia  Kansdell  during 
the  life  of  Ann  Kansdell,  said  dissolution  is 
not  to  affect  in  any  way  the  devise  for  life  to 
my  wife,  Ann  Kansdell.  If  the  said  John 
P.  Kansdell  shall  not  be  dissolved  from  the 
bonds  of  matrimony,  but  remain  bound  in 
wedlock  to  his  now  wife  at  the  time  of  his 
death,  then  the  one  half  of  said  residue  of 
my  estate,  at  the  death  of  my  wife,  Ann 
Kansdell,  shall  go  to  and  vest  in  his,  the  said 
John  P.  Kansdell 's,  issue,  if  any  such  there 
be,  to  the  exclusion  of  the  said  Julia  F.  Kans- 
dell, his  present  wife.  If  the  said  John  P. 
Kansdell  shall  die  without  issue,  then  the 
said  one  half  of  said  residue  of  my  estate, 
after  the  death  of  my  wife,  Ann  Kansdell, 
shall  be  held  by  the  said  William  Kanedell, 
my  surviving  executor,  to  and  for  the  use  of 
the  said  Louisa  E.  Boston  during  her  natural 
life,  and  after  death  to  her  children,  in  equal 
parts;  and  the  other  or  remaining  half  of 
the  residue  of  my  said  estate,  atter  the  death 
of  my  said  wife,  Ann  Kansdell,  shall  be  held 
by  my  said  surviving  executor  for  tlie  use 
of  the  said  Louisia  E.  Boston,  with  the  right 
for  her  to  receive,  use,  and  apply  the  annual 
income  arising  from  the  same  for  and*  dur- 
ing her  life.  At  her  death  the  same  shall 
vest  in  the  children  of  her,  the  said  Louisa 
E.  Boston,  in  fee,  in  equal  parts."  The 
sixth  clause  empowered  his  executors  named 
to  make,  execute,  and  deliver  any  and  all 
deeds  necessary  to  be  executed  in  order  to 
carry  into  complete  effect  all  the  provisions 
of  the  will,  and  by  the  seventh  he  nominated 
his  brother,  William  Kansdell,  and  his  wife, 
Ann  Kansdell,  to  be  his  executors. 

It  is  alleged  in  the  bill  that  the  testator 
was  unduly  prejudiced  against  the  wife  of 
complainant,  Julia  E.  Kansdell,  and  was  de- 
sirous that  he  should  procure  a  divorce  from 
her,  and,  being  so  influenced,  provided  in 
the  fourth  clause  of  his  will  tliat  complain- 
ant should  have  the  occupancy,  use,  rents, 
and  profits  of  160  acres  of  land  for  life  or 
until  the  dissolution  of  said  niarriag<>  rela- 
tion between  himself  and  his  wife,  when  said 
lands  should  be  by  the  executors  conveyed 
to  him  in  fee;  but  if  he  should  die  without 
issue,  never  having  had  said  .narital  rela- 
tions dissolved,  then  the  land  should  de5tcend 
to  his  sister,  and  at  her  death  to  her  children. 
By  an  amendment  to  the  bill  it  was  further 
alleged:  "That  said  testator,  by  the  fifth 
clause  of  the  said  will,  also  devised  and  be- 
queathed to  your  orator  one  half  of  certain 
moneys  and  land,  at  the  expiration  of  the 
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life  estate  of  his  widow,  Ann  Kansdell,  to  be 
owned  and  enjoyed  absolutely  and  in  fee  sim- 
ple, conditioned  upon  the  dissolution  of  the 
marriage  relation  existing  between  your  ora- 
tor and  the  said  Julia  E.  Kansdell;  but,  if 
said  marriage  relation  should  not  be  dis- 
solved, then  your  orator  should  only  have  the 
use  and  income  of  the  same  for  life,  and  at 
your  orator's  death,  in  default  of  issue,  the 
same  should  descend  to  your  orator's  sister, 
Louisa  Boston,  and  at  her  death  to  her  two 
children."  It  is  then  alleged  in  the  bill  that  the 
provisions  in  said  fourth  and  fifth  clauses, 
being  intended  by  the  testator  to  induce  the 
complainant  to  secure  a  divorce  from  his 
wife,  are  void  in  law,  being  contrary  to  good 
morals  and  public  policy,  and,  as  such, 
should  be  so  held  and  decreed.  It  then  sets 
out  that  Louisa  Boston  is  the  mother  of  the 
two  children  named  who  are  tenants  in  fee 
as  remaindermen  under  the  provisions  of  the 
will,  in  the  event  complainant  should  die 
without  issue,  not  having  been  divorced  from 
Julia  E.  Kansdell;  that  complainant  is  not 
the  father  of  any  child  or  children  living,  or 
of  any  which  have  been  born  since  the  death 
of  the  testator.  Louisa  Boston,  her  children, 
and  the  husband  of  the  daughter,  Joel  Kobin- 
son,  together  with  John  A.  Ayers,  adminis- 
trator de  bonis  non  of  the  estate  of  the  testa- 
tor with  the  will  annexed,  were  made  parties 
defendant.  The  prayer  is  that,  upon  a  hear- 
ing, "the  provisions  of  said  will  requiring 
your  orator  to  procure  a  divorce  from  his 
wife  as  a  condition  precedent  to  the  enioy- 
ment  of  the  fee  of  the  160  acres  of  land  be 
decreed  to  be  absolutely  null  and  void,  and 
that  the  title  to  said  land  be  declared  to  be 
vested  in  your  orator  in  fee;"  and,  by  an 
amendment  to  the  prayer,  that  he  be  de- 
creed "the  owner  in  fee  of  the  property  de- 
vised and  bequeathed  to  him  by  the  fifth 
clause  of  said  will,  subject  to  said  widow's 
life  estate,  free  from  said  illegal  an'^  im- 
moral provision."  There  is  also  a  prayer  for 
general  relief.  Louisa  Boston,  her  two  chil- 
dren, and  Joel  Kobinson  filed  a  general  de- 
murrer to  the  bill,  which  was  overruled,  and 
leave  given  to  answer.  By  their  joint  and 
several  answer,  they  admit  the  allegations 
of  the  bill  as  to  the  execution  of  the  will  and 
death  of  the  testator ;  deny  that  the  testator 
was  unduly  prejudiced  against  Julia  E. 
Kansdell,  or  that  he  desired  the  complainant 
to  procure  a  divorce  from  her,  or  that  he  in- 
tended, by  the  terms  of  his  will,  to  induce 
the  complainant  to  secure  a  divorce:  deny 
that  the  provisions  of  the  will  are  contrary 
to  good  morals  or  public  policy;  but  aver 
that  the  same  are  just  and  in  accordance 
with  sound  policy  and  good  morals,  and  valid 
and  binding  upon  the  complainant  and  all 
others;  that  the  claims  of  complainant  are 
stale,  and  are  and  should  be  barred  hy  lapse 
of  time;  that  the  uses  and  p*urposes  for 
which  said  trust  was  created  by  tl:e  will 
were  and  are  lawful;  and  that  said  devise 
to  said  trustees  was  and  is  a  valid  devise,  and 
the  court  has  no  authority  to  devest  said 
trustees  of  the  title  so  vested  by  said  devise ; 
and  deny  any  and  all  other  matters  not  spe- 
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cifically  admitted  or  denied.  To  this  answer 
a  general  replication  was  filed,  and  the  cause 
referred  to  a  master  to  take  proofs.  Upon 
the  coming  in  of  his  report,  the  same  was  ap- 
proved, and  a  decree  entered  dismissing  the 
bill  for  want  of  equity,  and  from  that  decree 
this  writ  of  error  is  prosecuted. 

Messrs,  Iiyman  Iiaoey,  Sr.,  and  Wil- 
liam A.  Cra^vley  for  plaintiff  in  error. 

Mr.  John  A.  Bellatti,  for  defendants  in 
error. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court : 

As  will  be  seen  by  the  foregoing  statement, 
the  relief  prayed  in  the  bill  is  bas^  upon  the 
allegation  that  the  condition  named  in  the 
fourth  and  fifth  clauses  of  the  will  of  Eli  C. 
Ransdell,  upon  which  the  complainant 
should  become  the  absolute  owner  of  the 
property  mentioned,  is  contrary  to  good  mor- 
als, against  public  policy,  and  therefore  void. 
In  bupport  of  the  proposition,  the  rule  an- 
nounced in  1  Stoiy,  Eq.  Jur.  9  291a,  and  au- 
thorities there  cited,  2  Redf.  Wills,  2Q3fion- 
rod  V.  Long,  33  Mich.  78,  and  2  Pom.  £q.  Jur. 
§  933,  note  1,  is  relied  upon.  The  language 
of  Judge  Story  is  (having  spoken  of  the  law 
as  to  devises  and  bequests  in  restraint  cf 
marriage) :  "So,  also,  conditions  annexed 
to  a  gift,  the  tendency  of  which  is  to  induce 
husband  and  wife  to  live  separate,  or  be 
divorced,  are  upon  grounds  of  public 
policy  and  public  morals,  held  void."  But 
he  says  (§  2916) :  'This  whole  subject,  as 
to  what  conditions  in  restraint  of  marriage 
shall  be  regarded  merely  in  terrorem,  an.i  so 
void,  and  what  ones  are  valid,  is  certainly, 
both  in  England  and  this  country,  involved 
in  great  uncertainty  and  confusion."  And 
in  9  29  Id:  "The  question  as  to  what  condi- 
tions, affecting  marriage,  are  valid,  must  de- 
pend upon  the  circumstances  of  each  partic- 
ular case,  and  will  be  very  materially  affected 
by  the  consideration  how  far  the  condition 
was  one  fairly  applicable  to  the  relation  of 
the  parties,  and  the  peculiar  views  and  sit- 
uation of  the  donor  and  donee." 

While  it  must  be  admitted  that  the  lan- 
guage of  the  testator  used  in  these  clauses  of 
his  will  impress  one  with  the  belief  that  Ijc 
desired  his  son  to  obtain  a  divorce  from  his 
wife,  and  that  he  conditioned  his  gift  to  him 
with  a  view  to  encourage  that  result,  there 
are  certain  facts  and  circumstances  which 
go  far  to  sustain  the  view  that  his  purpose 
was  simply  to  secure  the  gift  to  his  son  in 
the  manner  which,  in  his  judgment,  would 
render  it  of  the  greatest  benefit  to  him,  in 
view  of  the  relations  then  existing  between 
him  and  his  wife.  They  had  for  several 
years  prior  to  the  execution  of  the  will  been 
separated.  A  divorce  suit  between  them  had 
then  been  pending  for  more  than  two  years, 
in  which  they  each  alleged  statutory  grounds 
against  the  other  for  divorce,  and  they  con- 
tinued such  divorce  proceedings,  and  lived 
separate  and  apart  from  each  other,  for  many 
years  after  the  death  of  the  testator.  Cer- 
tainly, it  cannot  be  said  that  the  condition 
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tended  to  encourage  either  the  separation  or 
the  bringing  of  a  divorce  suit,  both  having 
taken  place  long  prior  to  the  execution  of  the 
will.  We  do  not  regard  as  competent  the 
extrinsic  evidence  of  the  declaration  of  the 
testator,  made  some  two  years  prior  to  the 
execution  of  the  will,  to  the  effect  that  he 
thought,  as  the  son  and  his  wife  had  sepa- 
rated, they  had  better  remain  so,  and,  if 
they  lived  together,  he  would  disinherit  the 
son,  and  that  he  could  not  do  much  for  the 
son  while  he  lived  with  his  wife.  The  gen- 
eral rule  is  that,  in  the  construction  of  wills, 
parol  testimony  is  competent  to  prove  the 
circumstances  of  the  testator  at  the  time,  the 
condition  of  his  property,  his  relations  to 
his  family,  etc.,  but  never  to  prove  his  dec- 
larations prior  to  or  after  the  execution  of 
the  instrument.  The  testimony,  however, 
was  of  no  controlling  importance.  He  did 
not  disinherit  his  son  upon  condition  that  he 
should  live  with  his  wife  or  should  obtain  a 
divorce  from  her.  He  simply  made  one  pro- 
vision for  him  in  case  they  were  not  divorced, 
and  another  if  they  were.  While  it  is  of  the 
first  importance  to  society  that  contract  and 
testamentary  gifts  which  are  calculated  to 
prevent  lawful  marriages  or  to  bring  about 
the  separation  or  divorcement  of  husbands 
and  wives  should  not  be  upheld,  it  is  no  less 
important  that  persons  of  sound  mind  and 
memory,  free  from  restraint  and  undue  in- 
fiuence,  should  be  allowed  to  dispose  of  their 
property  by  will,  with  such  limitations  and 
conditions  as  they  believe  for  the  best  inter- 
ests of  their  donees.  On  the  whole  case,  we 
are  inclined  to  the  view  that  the  condition 
in  this  will  should  not  be  held  as  contrary  to 
public  policy  and  void.  This  view  is  in  har- 
mony with  the  cases  of  Cooper  v.  Remsen^  5 
Joh^s.  Ch.  469 ;  Bom  v.  Horstmann,  80  Cal. 
452,  5  L.  R.  A.  577;  and  Thayer  v.  Spear, 
58  Vt.  327.  It  is  true  that  the  force  of  the 
reasoning  in  these  cases  is  somewhat  weak- 
ened, as  applied  to  this  case,  by  the  fact  that 
there  the  gift  was  to  daughters,  whereas  here 
it  is  to  a  son;  but  the  principle  involved 
is  the  same. 

We  do  not,  however,  consider  the  foregoing 
conclusion  as  essential  to  an  affirmance  of 
the  decree  below,  for  the  reason  that,  even  if 
the  condition  should  be  held  void,  complain- 
ant is  not  entitled  to  the  relief  prayed,  on 
the  facts  alleged  in  his  bill  and  the  proof 
made  upon  the  hearing.  It  is  said  by  Pome- 
roy  in  his  Equity  Jurisprudence  (vol.  2.  § 
933,  B) :  "It  is  ordinarily  said  that  all 
conditions  annexed  to  gifts  which  prohibit 
marriage  generally  and  absolutely  are  void 
and  inoperative.  This,  however,  is  a  very 
inaccurate  mode  of  statement,  since  a  condi- 
tion precedent  annexed  to  a  devise  of  land, 
even  if  in  complete  restraint,  will,  if  broken, 
be  operative,  and  prevent  the  devise  from  tak- 
ing effect."  And  in  note  1  to  the  same  sec- 
tion the  rule  is  thus  stated:  "In  devises  and 
other  gifts  of  real  estate,  courts  of  equity  fol- 
low the  rules  of  the  common  law  conoernins 
the  operation  of  conditions  generally,  and 
their  effects  upon  the  vesting  and  devesting 
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■of  estates.  In  gifts  of  real  estate,  therefore, 
when  a  condition  in  restraint  of  marriage  is 
precedent  and  is  broken,  it  prevents  the  es- 
tate from  vesting  at  all,  whether  the  re- 
straint be  absolute  or  partial,  and  whether 
there  be  a  gift  over  or  not.  When  the  con- 
dition is  subsequent  and  void,  it  is  entirely 
inoperative,  and  the  donee  retains  the  prop- 
erty unaffected  by  its  breach."  We  do  not 
understand  counsel  for  plaintiff  in  error  to 
question  the  correctness  of  the  rule  thus 
stated.  It  is  contended,  however,  that  the 
condition  here  is  subsequent,  and  not  prec- 
edent. This  position  is  clearly  untenable. 
By  the  express  language  of  the  will,  the  ab- 
solute ownership  of  the  property  was  only 
to  vest  in  the  donee  upon  performance  of  the 
condition.  In  other  words,  by  its  express 
terms,  it  is  a  condition  precedent,  and  the 
bill  designates  it  as  a  ''condition  precedent." 
An  attempt  is  made  to  construe  it  into  a  con- 
-dition  subsequent,  upon  the  theory  that  the 
trust  created  in  the  executors  is  a  mere  naked 
•or  passive  trust,  and  therefore,  the  condition 
being  void,  the  title  passed  immediately  to 
plaintiff  in  error,  under  fi  3  of  chapter  30  of 
«ur  statute  entitled  ''Conveyances,"  and  that 
the  limitation  over,  in  case  he  died  childless, 
to  "the  other  devisees  under  the  will,"  is 
void  for  uncertainty.  It  is  clear  that  the 
trust  is  not  a  naked  one.  Kirkland  v.  Cow, 
■94  111.  412;  Perry,  Tr.  §  200;  Hill,  Trustees, 
4th  Am.  ed.  376.  We  are  unable  to  see  upon 
what  reasonable  grounds  it  can  be  said  the 
-devise  over  is  uncertain.  It  seems  clear  that, 
even  if  the  condition  named  in  the  fourth 
clause  should  be  held  void,  the  title  in  fee 
to  the  lands  therein  described  could  not  vest 
in  plaintiff  in  error,  the  condition  being  pre- 
cedent to  the  vesting  of  such  title,  and  the 
•devise  being  of  realty. 

The  same  is  true  as  to  any  real  estate  de- 
vised by  the  fifth  clause.  But  it  is  insisted 
that,  as  to  any  personalty  disposed  of  by 
that  clause  (the  condition  being  void),  the 
ownership  in  plaintiff  in  error  would  become 
absolute,  whether  the  condition  was  prece- 
dent or  subsequent.  It  is  true  the  distinc- 
tion between  bequests  of  realty  and  person- 
alty insisted  upon  exists;  but  we  are  unable 
to  agree  with  counsel  that  such  distinction 
can  be  availed  of  by  the  complainant  below 
upon  the  allegations  of  his  bill  and  the  proof 
made  in  support  thereof.  In  the  first  place, 
in  no  event  can  he  have  any  right  or  title  to 
the  property,  personal  or  real,  mentioned  in 
the  fifth  clause,  until  the  death  of  his  mother, 
Ann  Ransdell.  She  is  still  living,  and,  of 
course,  his  death  may  occur  prior  to  hers, 
and  therefore  his  present  interest  is,  at  most, 
a  mere  expectancy.  But,  aside  from  this 
consideration,  the  allegations  of  the  bill  are 
•entirely  too  vague  and  indefinite  to  support 
a  decree  vesting  any  title,  present  or  future, 
in  personal  property  devised  by  the  will,  and 
certainly  there  is  no  proof  in  the  record  to 
authorize  such  a  decree. 

We  think  the  circuit  court  properly  dis- 
missed the  bill  at  complainant's  costs,  for 
want  of  equity,  and  its  decree  will  accord- 
ingly he  afflrmed, 
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Joseph  R.  MORTON,  AppU, 

V, 

Anna  MURRAY  et  al. 

(176  III.  54.) 

1.  Parol  evidence  Is  admissible  to  show 
that  an  instrument  purporting  to  be  signed 
by  one  person  for  another  was  written  and 
si^ed  by  the  latter's  direction,  in  his  pres- 
ence. 

2.  An  Instrnment  written  and  slffned 
by  one  person  for  anotber,  in  his  pres- 
ence and  by  his  direction,  is  sufficient  to  bind 
him,  under  the  statute  of  frauds,  without  any 
written  authority  to  sign  for  him. 

(Magruder,  J.,  diaaenU.) 

(October  24,  1808.) 

APPEAL  by  complainants  from  a  judg- 
ment of  the  Circuit  Court  for  McDon- 
ough  County  in  favor  of  defendants  in  an 
action  brought  to  compel  specific  perform- 
ance of  a  contract  to  convey  land.    Reversed, 

Statement  by  Carter,  Ch.  J.: 
This  bill  for  specific  performance  was 
brought  by  appellant,  Joseph  R.  Morton, 
against  the  heirs  at  law  of  John  F.  Murray, 
deceased,  to  compel  them  to  make  him  a  deed 
to  the  £.  Ya  of  tne  S.  E.  ^  of  section  18,  in 
township  5  N.,  and  range  3  W.,  in  McDon- 
ough  county.  The  bill  alleged  that  appellant, 
in  August,  1873,  being  then  fourteen  years 
old,  went  to  live  and  work  for  John  P.  Mur- 
ray, whose  wife  was  appellant's  aunt,  and 
that  he  so  lived  with  and  worked  for  Mur- 
ray on  his  farm,  as  a  farm  hand,  until  Au- 
gust, 1880;  that  the  work  he  did  was  reason- 
ably worth  $20  a  month,  and  that  all  he  ever 
received  for  such  work  was  just  enough  to 
clothe  him, — ^about  $25  or  $30  a  year;  that, 
when  he  quit  working  for  Murray,  he  com- 
plained to  him  that  he  had  not  been  paid 
enough  for  his  work ;  and  that  then  Murray, 
for  the  purpose  of  quieting  and  satisfying 
him,  told  him  that  wnenever  he  got  married 
and  settled  down,  he  would  give  nim  a  piece 
of  land  that  would  more  than  recompense 
him  for  all  he  had  ever  done  for  him,  and 
that  he  (appellant),  believing  and  trusting 
in  such  prdmise,  let  the  matter  of  his  wages 
pa^s;  that  afterwards  he  went  to  Nebraska, 
and  there  farmed,  and  while  living  in  Ne- 
braska, and  still  being  a  single  man,  Murray 
wrote,  or  caused  to  be  written,  and  sent  to 
him  by  mail,  his  (Murray's)  contract  as  fol- 
lows: 

Colchester  Illi  Febuary  the  4  1886. 
Dear  nephew  wee  are  all  well  ase  i  hope 
this  will  find  you  the  same  well  Joe  your 
uncle  John  wanted  mee  to  rit  to  you  for  him 
this  is  what  he  sed  well  Jo  ase  I  have  always 
promest  to  give  yo  a  farm  I  have  bought  the 
Billey  O  Stevens  farme  and  the  Dan  Clark 
forty  for  yo  I  want  you  to  get  you  a  wife 
and  come  home  and  tind  it  and  give  me  the 

Note. — As  to  signature  made  by  proxy,  see 
Lewis  V.  Watson  (Ala.)  22  L.  B.  A.  297,  and 
note, 
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tofithd  afle  long  as  I  live  then  to  Lisey  as 
lonff  as  she  lives  and  at  oure  deth  the  land 
shall  be  yours  I  will  make  you  a  dead  to  it 
I  think  this  will  pay  you  for  all  the  work 
YOU  have  don  for  mee  I  will  tile  it  out  and 
help  you  to  flxt  up  the  house  and  barn  and 
ase  mutch  other  improving  as  I  see  fit  to  do 
but  dont  marry  some  one  that  you  dont  like 
just  to  get  the  land  for  if  you  will  take  it 
thataway  and  be  satisfied  I  will  cheep  it 
five  years  for  you  if  you  want  mee  to  for  the 
rent  I  get  from  others  will  be  the  sam%  ase 
what  you  would  pay  me  for  the  land  but  if 
not  I  will  sell  the  land  I  want  to  give  Wibthe 
same  cind  of  a  canche  on  a  pece  of  land  no 
more  at  present  I  will  close  hoping  to  her 
f rome  you  soon 

from      X       J.  F.  Murray 

by  Miss  John  Murray. 

The  bill  further  alleges  that  Murray  sel- 
dom did  any  writing,  except  sometimes  sign- 
ing his  name,  and  that  his  wife  was  in  the 
habit  of  doing  his  writing  for  him,  and  sign- 
ing his  name  to  all  papers,  and  that  she 
wrote  the  foregoing  letter,  and  signed  his 
name  to  it  at  his  instance;  that  the  words 
"nephew"  and  "Jo,"  in  the  letter,  referred 
to  appellant,  and  "Lisey"  to  Mrs.  Murray, 
and  that  the  land  referred  to  was  the  land 
above  described;  that  appellant  notified  Mur- 
ray that  he  would  take  the  land  and  accept 
the  proposition  made  in  said  contract  in  full 
satisfaction  of  all  claims  against  him.  The 
bill  further  all'eged,  that  the  complainant 
was  married  in  March,  1889,  and  that,  on 
account  of  the  land  being  then  rented,  he 
did  not  move  into  the  house  then  on  the 
premises  until  March,  1890,  and  that  he  then 
took  possession  for  the  purpose  of  comply- 
ing, and  in  compliance,  with  the  terms  and 
conditions  of  the  contract;  that  he  remained 
on  the  land,  and  farmed  it,  until  March  1, 

1895,  and  paid  Murray  two  fifths  of  all  that 
was  raised  and  grown  on  the  land,  and  also 
for  the  use  of  the  pasture,  all  to  Murray's 
entire  satisfaction,  and  that  he  made  last- 
ing and  valuable  improvements  on  the  farm ; 
that,  wishing  to  farm  more  land,  he  rented 
80  acres  aTOut  three  miles  distant,  and 
farmed  it  for  several  years;  that  in  the 
spring  of  1895,  after  consultation  with  and 
on  the  advice  of  Murray,  he  ren^d  a  quar- 
ter section  in  another  township,  and  moved 
on  the  same,  in  order  to  save  the  loss  of  time 
in  going  to  and  from  his  house;  that  it  was 
then  understood  between  them  that  he  should 
move  back  on  the  Murray  land  in  the  fall  of 

1896,  and  farm  it  and  hold  it  just  the  same 
as  before,  and  that  Murray  would,  before  his 
death,  convey  the  same  to  him;  that  he  had 
made  all  arrangements  and  did  intend  to 
move  back  into  the  house  in  October,  1896, 
when  tenant  was  to  move  out,  but  that  the 
heirs  of  Murray  (Murray  and  wife  having 
died),  in  order. to  hinder  and  prevent  him 
from  taking  posRef^ion,  surreptitiously  pro- 
cured one  Stoneking  to  move  into  the  house 
before  the  tenant  had  vacated  the  same ;  and 
that  Stoneking  was  now  unlawfully  in  pos- 
session, under  one  Wilbur  Sutton,  who 
claimed  the  land.  The  bill  further  alleged 
that  Murray  died,  testate,  April  9,  1896,  and 
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hj  his  will,  devised  certain  lands  to  said 
Wilbur  Sutton,  but  the  parcel  of  land  here 
in  controversy  was  not  mentioned  in  said 
will ;  that  said  Murray  left  no  widow,  child, 
or  children  surviving  tiim.  The  bill  prayed 
for  specific  performance  of  the  contract,  and 
for  general  relief.  Defendants,  in  their  an> 
swer,  denied  all  the  material  all^ationB  in 
the  bill  specifically,  claiming  that  appel- 
lant's possession  was  only  that  of  a  tenant, 
and  not  in  pursuance  of  any  agreement  that 
the  land  was  to  be  his,  and  set  up  and  plead- 
ed the  statute  of  frauds  as  to  any  such  agree- 
ment. On  the  hearing,  the  bill  was  dis- 
missed for  want  of  equity,  and  appellant  haa 
appealed  to  this  court. 

Mr.  C.  F.  Wheat,  for  appellant: 

Parol  evidence  was  properly  heard  to  ex- 
plain and  identify  what  land  was  meant  and 
intended  by  the  words  "the  Billy  0^  Stevens 
farm"  and  "the  Dan  Clark  forty,"  used  in 
the  contract. 

McConnell  v.  Brillhart,  17  111.  354,  65  Am. 
Dec.  661;  Swift  v.  Lee,  65  111.  337:  Garden 
City  Sand  Co.  v.  Miller,  157  111.  225;  Fry, 
Spec.  Perf.  Contr.  248,  note — parol  evi- 
dence to  identify  the  property  sold ;  Id.  part 
3,  chap.  3;  Fowler  v.  Radican,  52  111.  405. 

There  was  a  good  and  valuable  considera- 
tion for  the  alleged  contract  movini^  irook 
Mr.  Morton  to  Mr.  Murray  for  Uiis  land. 

Warren  v.  Warren,  105  111.  568. 

No  acceptance  in  writing  was  necessary  in 
this  case. . 

Farwell  v.  Lowther,  18  111.  252;  Browne,. 
Stat.  Fr.  5th  ed.  468. 

Messrs.  Neeee  Sc  Son,  for  appellees: 

The  contract  or  some  memorandum  or  note 
thereof  must  be  in  writing  signed  by  the 
party  to  be  charged  or  by  some  person  by 
him  lawfully  auuiorized  in  writing  signed 
by  such  party. 

2  Starr  &  G.  Stat.  chap.  59,  IT  2. 

To  take  a  case  out  of  the  statute  of  frauds 
by  a  writing  signed  by  an  agent,  the  au- 
thority of  the  agent  must  be  in  writing. 

Bissell  V.  Terry,  69  111.  184;  Albertson  t. 
Ashton,  102  111.  50;  Edtcards  y.  Tyler,  141 
111.  454 ;  Kopp  v.  Reiter,  146  111.  437,  22  L. 
R.  A.  273. 

The  terms  of  a  written  instrument  giving 
agent  authority  to  sell  cannot  be  changed  by 
parol. 

Kozel  V.  Dearlove,  144  111.  23. 

The  authority  of  the  husband  to  bind  the 
wife,  or  of  the  wife  to  bind  the  husband, 
must  be  in  writing  and  signed. 

Edwards  v.  Tyler,  141  111.  454;  Kopp  v. 
Better,  146  111.  437,  22  L.  R.  A.  273. 

When  signature  of  a  deceased  person  is  by 
mark,  it  must  be  proved  that  decedent 
signed  the  writing  nimself  or  authorized 
someone  to  sign  for  him. 

Chadwell  v.  Chadwell,  98  Ky.  643. 

If  witnesses  to  a  will  sign  by  their  marks 
and  be  dead,  it  must  be  proved  that  svlA 
marks  were  made  by  them. 

1  Jarman,  Wills,  5th  Am.  ed.  pp.  213,  214, 
and  notes.  ^ 

A  written  contract  may  be  rescinded  by  a 
verbal  agreement. 


1898. 
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Morrill  v.  Colehaur,  82  III.  618;  Bouston 
V.  Sledge,  101  N.  C.  640,  2  L.  R.  A.  487. 

It  miist  appear  that  hia  name  was  signed, 
not  only  at  Murray's  request,  but  also  in  his 
presence,  and  this  not  on  the  eround  of 
agenc>%  but  that  he  used  his  wife  s  hand  to 
write  his  name. 

liockford,  R.  I,  d  St,  L,  R,  Co,  v.  Shymchf 
65  111.  223. 

The  authority  to  execute  an  instrument 
under  seal  must  be  under  seal,  and  the  prin- 
cipal cannot  ratify  an  instrument  under  seal 
executed  by  an  agent  without  authority,  ex- 
cept by  a  writing  of  equal  dignity. 

Ingraham  v.  Edwards,  64  111.  526. 


,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  bill  for  the  specific  perform- 
ance of  a  contract  to  convey  80  acres  of 
land.  We  are  satisfied  that  the  principal 
allegations  of  the  bill  were  sustained  by  the 
evidence,  and  that  the  decree  appealed  from 
18  erroneous.  The  complainant,  Morton, 
who  was  a  nephew  of  Murray's  wife,  from 
the  age  of  fourteen  lived  in  the  family  of 
Murray,  and  worked  for  him  for  upward  of 
six  years,  performing  for  the  greater  part*  of 
the  time  IJie  labor  of  a  hired  hand,  but  re- 
ceived for  his  services  little  more  than  his 
clothing.  Murray  regarded  him  with  affec- 
tion, and  considered  himself  indebted  to 
Morton,  and  promised  to  convey  to  him  a 
tract  of  land,  to  become  his  property  at  his 
(Murray's)  death.  It  was  proved  beyond 
dispute  that  Murray  repeatedly  said  that  he 
purchased  the  two  forty-acre  tracts,  consti- 
tuting the  land  in  controversy,  for  Morton, 
and  that  he  intended  to^convey  them  to  him. 
It  was  also  clearly  proved  that  the  letter  set 
out  in  the  preceding  statement  was  written, 
at  the  request  of  Murray,  by  his  wife.  The 
contention  that  it  was  not  shown  to  have 
been  written  in  the  presence  of  Murray,  at 
his  dictation,  so  as  to  avoid  the  application 
of  the  statute  of  frauds,  will  be  noticed  at 
another  place.  It  was  also  sufficiently  proved 
by  statements  of  Murray  that  Morton  had 
written  a  letter  accepting  the  propositions 
contained  in  Murray's  let^r,  ana  his  accept- 
ance was  also  otherwise  shown.  One  wit- 
ness testified  that  he  heard  a  letter  from 
Morton  to  Murray  read  in  the  presence  of 
Murray  and  his  wife,  accepting  the  proposi- 
tion. He  returned  from  Nebraska,  where  he 
was  living  when  the  letter  was  written,  got 
married,  and  moved  upon,  cultivated,  and 
improved  the  land  for  five  years,  and  paid 
to  Murray  two  fifths  of  the  crops,  as  stipu- 
lated in  the  letter.  Much  evidence  was  in- 
troduced on  the  hearing  tending  to  prove 
that  the  letter  dated  February  4,  1886,  was 
dictated  by  John  Murray.  Jane  Hilgen,  a 
witness  for  complainant,  testifies  and  says: 
"Am  a  sister  of  complainant.  John  F.  Mur- 
ray's wife  was  a  sister  of  our  mother.  Have 
known  Mr.  Murray  ever  since  I  can  remem- 
ber. I  will  be  forty  years  old  next  birth- 
day. I  resided  with  the  Murrays.  Went 
there  in  1873,  and  lived  there  until  1877, 
when  I  was  married.  They  never  had  any 
children.  Mrs.  Murray  died  December  19, 
1894.  Mr.  Murray  died  April  16,  1896.  Mr. 
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Murray  did  not  do  his  own  writing  when  I 
stayed  there.  He  was  very  nervous.  I  do 
not  remember  of  any  letter  or  other  paper 
he  wrote  while  I  was  there.  He  made  a 
mark, — ^kind  of  a  cross.  I  saw  him  sign  pa- 
pers that  way.  It  is  on  my  deed  that  I 
have.  While  I  lived  there,  I  never  saw  him 
make  his  cross  to  any  papers  where  his  name 
was  signed;  only  to  letters.  I  have  seen 
them  to  letters.  Mrs.  Murray  wrote  the  let- 
ters. I  am  acquainted  with  Mrs.  Murray's 
handwriting.  Would  know  it  anywhere  I 
saw  it.  While  I  was  there,  she  always  did 
his  writing."  Witness  was  here  shown  a 
paper,  a  letter  dated  April  25,  1885,  and  said 
it  was  in  the  handwriting  of  her  aunt,  Mrs. 
Murray.  Witness  was  now  shown*  a  paper, 
a  letter  dated  February  4,  1886,  and  said  it 
was  in  Mrs.  Murray's  handwriting,  and  that 
the  cross  is  something  like  she  has  seen  him 
(Mr.  Murray)  make.  "I  have  written  let- 
ters for  him  myself,  and  he  signed  his  mark 
on  the  letter."  Edgar  Sutton  testified:  "I 
have  seen  Unde  John  F.  Murray  write  some, 
but  not  very  much.  I  never  saw  him  write 
a  letter,  but  I  think  I  would  know  his  hand- 
writing. I  never  saw  him  write  anything 
but  his  name.  I  have  heard  Mr.  Murray  re- 
quest his  wife,  Elizabeth,  to  write  letters 
for  him.  During  the  time  I  resided  there, 
he  always  got  his  wife,  Elizabeth,  to  write 
such  letters  as  he  wished  to  have  written. 
I  have  looked  at  the  paper  now  shown  me, 
dated  February  4,  1886.  I  know  the  writ- 
ing. It  is  in  Elizabeth  Murray's  handwrit- 
ing,— except  I  do  not  know  whose  handwrit- 
ing the  cross  is  in.  I  can  recollect  of  Murray 
telling  his  wife  to  write  to  Jo ;  but  I  do  not 
recollect  of  him  telling  her  what  to  put  in 
the  letter.  I  heard  him  tell  her  to  write  to 
Jo  something  about  the  place.  I  don't  know 
what  they  put  in  the  letter  about  the  place. 
The  place  he  spoke  of  was  the  Clark  forty 
and  the  Billy  Stevens  place.  It  was  about 
1886  I  refer  to.  I  can  recollect  him  tell- 
ing her  to  write  to  Joseph  R.  Morton,  but 
I  don't  think  she  wrote  right  at  the  time. 
I  was  not  in  there  at  the  time  the  letter  was 
written  or  for  a  couple  of  days  afterwards. 
The  writing  of  the  letter  was  spoken  of 
along  in  the  evening.  I  was  in  the  house.  I 
did  not  see  her  write  any  that  night.  Two 
or  three  davs  afterwards  I  knew  of  his  going 
to  mail  a  letter.  If  he  had  only  one,  that 
one  was  to  Joseph  R.  Morton,  for  he  had  her 
write  one  to  him.  All  I  heard  Murray  say 
was  that  he  had  got  the  place  for  Jo.  He 
told  her  to  write  to  him  that  he  had  got  the 
place  for  him;  and  if  he  wanted  it,  to  come 
back.  Idid  not  know  whether  he  mean^t  for 
him  to  farm  it,  or  what  he  meant."  T.  J. 
Ridden  testified  that  he  had  a  conversation 
with  Murray,  in  which  he  said  "he  had  got 
Aunt  Liza — ^he  called  her — to  write  a  letter 
to  Jo  to  come  back  again;  he  had  bought  a 
piece  of  land,  and  he  wanted  him  to  come 
back  and  farm  it  long  as  Mr.  Murray  and 
his  woman  lived ;  then  it  was  to  fall  ba<!k  to 
Jo.  His  woman  wrote  it."  P.  H.  McGan 
testified  that  he  and  his  wife  visited  Murray 
about  the  time  of  Jo's  marriage.  "Murray 
and  I  were  in  the  house,  and  he  spoke  about 
it.    I  told  him  I  noticed  Jo  haa  got  mar^ 
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Tied.  He  laughed,  and  said:  'I  expect  he 
is  aiming  to  hold  me  to  my  contract.'  I  had 
never  heard  of  this  contract,  and  I  asked 
him  what  he  meant.  He  said:  'I  had  Aunt 
Eliza  write  a  letter  to  Jo,  in  Nebraska,  tell- 
ing him,  if  he  would  come  home  here  and 
marry,  I  would  buy  him  a  place;  and  he  just 
came  back,  and  did  exactly  what  I  wanted 
him  to,  and,'  he  says,  'I  am  able  to  do  my  part 
of  the  contract.'  He  said:  'I  bought  that 
Billy  Stevens  forty  and  that  Clark  forty.' 
He  says:  'Jo  can't  go  on  this  year,  because  it 
is  rented.  He  will  go  on  it  next  year.'  " 
The  record  contains  other  evidence  of  a  simi- 
lar import,  but  it  will  not  be  necessary  to  re- 
peat it  here.  The  facts  that  Morton  moved 
off  the  land  in  1895,  and  that  Murray  paid 
him  for  some  improvements  which  he  had 
made,  we  do  not,  in  view  of  the  explanatory 

£  roofs,  regard  as  of  controlling  importance, 
[orton  needed  more  land,  and  had  for  a  year 
or  two  been  cultivating  another  tract  a  few 
miles  distant;  and  it  seems  to  have  been 
agreed  between  them  that  too  much  time  was 
lost  in  passing  back  and  forth,  and  that  it 
would  be  better  for  Morton  to  rent  another 
farm  of  160  acres,  and  move  onto  it  for  two 
seasons,  and  for  Murray  in  the  meantime  to 
rent  the  80  acres  in  question  to  others,  for 
the  same  part  of  the  crops  Morton  had  been 
paying.  It  was  proved  by  different  witness- 
es that,  after  Morton  moved  off  the  land, 
Murray  repeatedly  said  that  he  was  to  move 
back  in  the  fall  of  1890,  and  that  he  intended 
to  convey  the  land  to  him  as  he  had  agreed. 
Murray  died  in  April,  1896,  and  Morton  was 
prevented  by  those  succeeding  Murray  in  the 
control  of  the  property  from  taking  posses- 
sion. There  was  a  sulBcient  consideration 
for  the  agreement  to  convey,  and  Morton  en- 
tered upon  and  performed  his  part  of  the 
contract. 

The  only  question  upon  which  any  doubt 
can  arise  is  whether  or  not  the  statute  of 
frauds  must  operate  to  prevent  the  specific 
performance  of  the  contract.  The  2d  section 
of  the  statute  [Starr  &  C.  Stat.  chap.  59] 
provides  that  "no  action  shall  be  brought  to 
charge  any  person  upon  any  contract  for  the 
sale  of  lands  .  .  .  unless  such  contract, 
or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized  in 
writing,  signed  by  such  party."  It  is  in- 
sisted by  counsel  for  appellees  that,  in  writ- 
ing the  letter  and  signing  Murray's  name, 
Mrs.  Murray  acted  as  the  agent  of  Murray, 
and,  it  not  appearing  that  she  had  any  au- 
thority in  writing  signed  by  Murray,  the 
statute  applies,  and  the  suit  cannot  be  main- 
tained,— citing  Bissell  v.  Terry,  69  111.  184, 
Alhertson  v.  Aahton,  102  111.  50,  and  Ed- 
wards v.  Tyler,  141  111.  454.  These  cases  do 
not  reach  the  question  as  presented  by  this 
record.  It  is  not  pretended  that  Mrs.  Mur- 
ray had  any  written  authority  from  Mur- 
ray to  write  the  letter  or  to  sign  his  name 
to  it,  but  it  is  contended  that  the  letter  was 
the  letter  of  Murray  himself, — that  it  was 
written  in  his  presence,  by  his  dictation,  and 
in  his  name;  and  we  are  of  the  opinion  that 
this  view  is  fully  sustained  by  the  evidence. 
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It  is  true,  as  contended  by  counsel  for  ap- 
pellees, that  there  is  no  direct  evidence  that 
Murray  stood  by  and  dictated  the  letter,  or 
directed  his  wife  to  sign  his  name  to  it  when 
it  was  written;   but   such   a   fact  may   be 
proved  by  indirect  as  well  as  by  direct  evi- 
dence, and  we  think  this  fact  was  sufficiently 
shown  by  the  circumstances,  and  Murray ^s 
statements   and   admissions   proved  on   the 
hearing.     It  was  shown  that  he  rarely  did 
any  writing,  but  that  his  wife  was  in  the 
habit  of   doing   his   writing   for   him.     He 
spoke  of  writing  to  Morton  about  the  matter 
before  the  letter  was  written,  and  afterwards 
repeatedly  spoke  of  having  written  to  Morton 
about  conveying  the  land  to  him,  and  it  is 
not  pretended  that  he  wrote  or  had  written 
more  than  one  letter  on  this  ^nubject.     The 
evidence  was  clear  that  he  knew  of  the  let- 
ter and  its  contents,  and  regarded  it  as  his 
own,  and  that  he  expresi>ed  his  intention  of 
complying  with  its   terms.    The  testimony 
tended  to  prove  that  he  mailed  the  letter 
himself.     This   proof   had   a   further    effect 
than  to  show  a  mere  parol  ratification, — it 
tended  to  prove  that  the  act  was  his  own. 
If  it  had  been  proved  that,  after  the  letter 
wa.4  written,  he  stated  to  others  that  his  wife 
had  written  and  signed  his  name  to  it  in  his 
presence  and  by  his  direction,  it  would  not 
be  denied  that  such  proof  would  have  been 
competent  to  prove  that  instrument  was  his 
own.,  individual  act,  and  not  that  of  an  agent. 
So,  too,  then,  was  it  proper  to  prove  the  same 
fact  indirectly,  and  there  was  practically  no 
evidence  to  the  contrary. 

Considering  the  letter,  also,  in  connection 
with  the  circumstances  and  Murray's  admis- 
sions proved,  it  contained  some  inherent  evi- 
dence of  the  fact  contended  for  by  appellant. 
After  the  first  few  lines  from  Mrs.  Murray, 
the  language  changes,  as  if  coming  directly 
from  Murray  in  the  first  person,  and  in  sub- 
stance says:  "As  I  have  always  promised 
to  give  you  a  farm,  I  have  bought  the  Billy 
O.  Stevens  farm  and  the  Dan  Clark  forty  for 
you.  I  want  you  to  get  you  a  wife,  and  come 
home  and  tend  it,  and  give  me  the  two  fifths 
as  long  as  I  live,  then  to  Lisey  (meaning  his, 
Murray's,  wife)  as  long  as  she  lives,  and  at 
our  death  the  land  shall  be  yours.  I  will 
make  you  a  deed  to  it.  I  think  this  will 
pay  you  for  all  the  work  you  have  done  for 
me.  I  will  tile  it  out,  and  help  you  fix  np 
the  house  and  barn,  and  as  much  other  im- 
proving as  I  see  fit  to  do,"  etc.  It  was  then 
signed,  "from  X  J.  F.  Murray,  by  Mrs.  John 
Murray."  From  an  inspection  of  the  orig- 
inal letter  it  would  seem  that  the  cross  pre- 
ceding Murray's  name  was  placed  there  aft- 
er the  name  was  written;  and  while  there 
was  no  direct  evidence  that  he  made  this 
cross,  it  was  proved  that  he  sometimes  signed 
papers  in  that  way. 

Without  considering  whether  or  not,  un- 
der the  facts  of  this  case,  a  parol  ratificati<m 
of  the  act  of  Mrs.  Murray,  as  Murray's 
agent,  in  writing  the  letter,  acted  upon  in 
part  by  both  parties,  would  be  sufficient  to 
take  the  case  out  of  this  statute,  we  are  sat- 
isfied that  from  the  proof  it  should  have  beed 
found  that  the  instrument  or  letter  was  that 
of  Murray  himself,  and  that  no  authority  in 
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writing  to  Mrs.  Murray,  signed  by  bim,  was 
necessary.  One  may  write  and  execute  an 
instrument  by  tbe  hand  of  another  when 
done  in  his  presence  and  by  his  direction,  and 
the  fact  may  be  proved  by  parol  evidence, 
and  an  action  may  be  brought  upon  the  in- 
strument without  violating  the  statute  of 
frauds.  See  1  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  956,  and  cases  there  cited ;  Meyer  v.  King, 
20  La.  Ann.  567 ;  Rockford,  R.  I.  d  St.  L,  R. 
Co.  V.  Shunick,  65  111.  223 ;  Ball  v.  Dunater- 
ville,  4  T.  R.  313;  2>t«ma/i  v.  Lorey  14  Ohio 
St.  154;  Gardner  v.  Gardner,  5  Gush. 
483,  52  Am.  Dec.  740;  Videau  v.  Grif- 
fin, 21  Cal.  392;  Bartlett  v.  Drake, 
100  Mass.  175,  07  Am.  Dec.  92,  1  Am.  Rep. 
101.     We  see  no  reason  why  the  fact  of  ex- 


ecution cannot  be  proved  by  parol  evidence 
on  the  statements  of  the  party  to  be  cliarged 
and  of  facts  and  circumstances  tending  to 
prove  the  principal  fact  as  in  other  cases. 
Treating  the  letter  as  a  contract  in  writing 
to  convey  the  land,  as  it  was,  the  statute  of 
frauds  was  not  a  defense  to  the  case  estab- 
lished by  the  evidence. 

Finding  the  decree  to  he  against  the  evi- 
dence, it  is  accordingly  reversed,  and  the 
cavae  i9  remanded  to  the  Circuit  Court,  with 
directions  to  enter  a  decree  for  the  specific 
performance  of  the  contract,  as  prayed  m  the 
bill. 

Masmdery  J.,  dissents. 
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V. 

OMAHA  &  COUNCIL  BLUFFS  RAILWAY 
&  BRIDGE  COMPANY,  AppU 

(105  Iowa,' 203.) 

1.  Medical  books,  although  admitted  to  be 
standard,  cannot  be  read  to  the  jury  for  the 
purpose  of  proving  the  symptoms  of  diseases, 
where  they  have  not  been  referred  to  by  wit- 
nesses whom  they  are  offered  to  contradict. 

2.  Medical  works  are  not  admissible 
under  Code,  |  4G18,  making  historical 
works  and  books  of  science  or  art  presumptive 
evidence  of  facts  of  general  notoriety  or  In- 
terest therein  stated. 

(May  10,  1808.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Pottawattamie 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  causea  by  defend- 
ant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wright  A  Baldwin,  for  appel- 
lant: 

The  court  erred  in  allowing  plaintiff's 
counsel  to  read  to  the  jury,  over  the  defend- 
ant's objection,  the  extracts  from  medical 
works. 

Gallagher  v.  Market  Street  R.  Co.  67  Cal. 
13,  50  Am.  Rep.  713;  Ashtvorth  v.  Kitt- 
ridge,  12  Cush.  193,  59  Am.  Dec.  178;  Com. 
V.  Wilson,  1  Gray,  337;  Washburn  v.  Cud- 
dihy,  8  Gray,  430;  Melvin  v.  Easley,  46  N. 
C.  (1  Jones,  L.)  387,  62  Am.  Dec.  171;  Car- 
ter V.  State,  2  Ind.  617 ;  Fowler  v.  Lewis,  25 
Tex.  Supp.  380. 

Facts  of  general  notoriety  and  interest  are 
facts  of  a  public  nature,  either  at  home  or 
abroad,  not  existing  in  the  memory  of  man, 
as  contradistinguished  from  facts  of  a  pri- 
vate nature,  existing  within  the  knowledge 
of  living  men,  and  as  to  which  they  may  be 
examined  as  witnesses.     It  is  of  such  pub- 

JCoTB. — The  use  of  scientific  books  and  trea- 
tises as  evidence  Is  the  subject  of  an  extensive 
note  to  Union  P.  R.  Co.  v.  Yates   (C.  C.  App. 
8th  C.)  40  L.  R.  A.  553. 
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lie  facts,  including  historical  facts,  facts  of 
the  exact  sciences,  and  of  literature  or  art, 
when  relevant  to  a  cause,  that,  under  the 
provisions  of  the  Code,  proof  may  be  made 
by  the  production  of  books  of  standard  au- 
thority. 

Morris  v.  Harmer,  7  Pet.  558,  8  L.  ed.  783. 

Medicine  is  not  considered  as  one  of  the 
exact  sciences.  It  is  of  that  character  of  in- 
ductive sciences  which  are  based  on  data 
which  each  successive  year  may  correct  and 
expand,  so  that  what  is  considered  a  sound 
induction  last  year  may  be  considered  as  an 
unsound  one  this  year,  and  the  very  book 
which  evidences  the  induction,  if  it  does  not 
become  obsolete,  may  be  altered  in  material 
features  from  edition  to  edition,  so  that  we 
cannot  tell,  in  citing  from  even  a  living  au- 
thor, whether  what  we  read  is  not  something 
that  this  very  author  now  regrets. 

Wharton,  Ev.  f  665;  Gallagher  v.  Market 
Street  R.  Co.  67  Cal.  13,  66  Am.  Rep.  713; 
Ashworth  v.  Kittridge,  12  Cush.  193,  59  Am. 
Dec.  178;  Whiton  v.  Albany  City  Ins.  Co. 
109  Mass.  24;  Com.  v.  Sturtivant,  117  Mass. 
132,  19  Am.  Rep.  401;  Com.  v.  Brown,  121 
Mass.  69;  People  v.  Hall,  48  Mich.  482,  42 
Am.  Rep.  477;  Pinney  v.  Cahill,  48  Mich. 
684 ;  Fraser  v.  Jennison,  42  Mich.  206 ;  Gale 
V.  Rector,  5  111.  App.  481 :  St.  Louis,  A.  d  T. 
R.  Co.  V.  Jones  (Tex.)  14  S.  W.  309;  Com. 
V.  Wilson^  1  Gray,  337;  Washburn  v.  Cud- 
dihy,  8  Gray,  430;  Fowler  v.  Lewis,  25  Tex. 
Supp.  380;  Ware  v.  Ware,  8  Me.  42;  Harris 
V.  Panama  R.  Co.  3  Bosw.  7 ;  Melvin  v.  Base- 
ly, 46  N.  C.  (1  Jones,  L.)  387,  62  Am.  Dec. 
171;  State  v.  O'Brien,  7  R.  I.  336;  Davis  v. 
State,  38  Md.  35;  Carter  v.  State,  2  Ind. 
617 ;  Boyle  v.  State,  57  Wis.  472,  46  Am.  Rep. 
41 ;  Stilling  v.  Thorp,  54  Wis.  534,  41  Am. 
Rep.  60;  Fox  v.  Peninsular  White  Lead  d  C. 
Works,  84  Mich.  676;  Epps  v.  State,  102 
Ind.  639;  People  v.  Sessions,  58  Mich.  594; 
Rogers,  Expert  Testimony,  pp.  237-273;  2 
Rice,  Ev.  pp.  1254-1255;  Bradner,  Ev.  315; 
15  Am.  &  Eng.  Enc.  Law,  p.  207 ;  Collier  v. 
Simpson,  5  Car.  &  P.  73 ;  Cocks  v.  Purday,  2 
Car.  &  P.  270;  Union  P.  R.  Co.  v.  Yates,  49 
U.  S.  App.  241,  79  Fed.  Rep.  584,  40  L.  R. 
A.  553,  25  C.  C.  A.  103. 
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Messrs,  Harl  A  McCabe,  for  appellee: 
This  court  is  now  asked  to  overturn  a  rule 
•of  evidence  maintained  by  the  courts  of 
Iowa  and  observed  by  the  bar  for  fifty  years. 
Bowman  v.  Woods,  1  G.  Greene,  441 ;  Don- 
aldson V.  Mississippi  d  M.  R.  Co,  18  Iowa, 
291,  87  Am.  Dec.  391;  Clark  v.  State,  12 
Ohio,  483,  40  Am.  Dec.  481. 

All  admit  that  works  treating  of  the  exact 
flciences,  are  competent,  and  a  number  of  the 
courts  hold  that  such  works  of  inductive 
science  as  are  not  "each  successive  year  cor- 
rected and  expanded,"  are  competent. 

Sound  reason  must  then  be  found  for  the 
distinction,  else  the  rule  making  that  dis- 
tinction is  unsound.  A  legal  rule  not  based 
upon  sound  reason  is  not  the  law,  whoever  or 
how  many  assert  it  to  be  the  law. 

The  object  of  judicial  investigatiops  is  to 

discover  and  elicit  truth,  not  to  suppress  it. 

McKivitt  V.  Cone,  30  Iowa,  455. 

The  best  evidence  and  the  best  attainable 

evidence,  mean,  or  should  mean,  one  and  the 

same  thing. 

Appleton,  Ev.  p.  190;  1  Phillipps,  Ev.  p. 
176 ;  1  Starkie,  Ev.  p.  39 ;  Morris  v.  Banner, 
7  Pet.  564,  8  L.  ed.  781. 

In  Wisconsin  the  learned  court  insists 
upon  at  least  one  case  to  qualify  the  witness 
to  testify. 

Soquet  V.  State,  72  Wis.  659;  Boyle  v. 
State,  67  Wis.  472,  46  Am.  Rep.  41. 

A  general  practitioner  is  probably  not  in- 
competent to  give  expert  testimony  on  the 
ground  that  he  has  not  had,  in  his  expe- 
rience, a  case  like  the  one  in  question. 

Rogers,  Expert  Testimony,  2d  ed.  p.  102, 
11  5 ;  Finnegan  v.  Fall  River  Gas  Works  Co. 
159  Mass.  311. 

Some  courts  hold  that  if  the  witness  is  a 
doctor j  that  is  enough  to  qualify  him  as  a 
witness. 

Missouri  P.  R,  Co.  v.  Finley,  38  Kan.  550; 
Veto  Orleans,  J.  d  G.  N,  R.  Co.  v.  Allhritton, 
38  Miss.  242,  75  Am.  Dec.  98;  Washington  v. 
Cole,  6  Ala.  212. 

Now,  measure  the  folly  of  a  tribunal,  seek- 
ing truth,  that  refuses  to  listen  to  Gower  or 
Spitzka  on  nervous  diseases,  to  Carpenter  on 
physiology,  to  Gray  on  anatomy,  Pasteur  on 
the  themes  on  which,  when  he  spoke,  the 
world  listened,  until  some  man  whose  every 
idea,  if  he  has  any,  has  been  secured  from  the 
authors  in  question,  comes  out  of  the  brush 
and  "adds  an  authority  which  .  .  .  the 
printed  page  alone  does  not  possess." 

When  the  work  is  shown  to  be  a  standard 
to  which  medical  men  resort  as  the  highest, 
clearest  expression  of  the  information  and 
judgment  of  their  profession  upon  that  sub- 
ject, how  passing  comprehension  is  the  non- 
sense that  demands  a  filter  and  then  pre- 
scribes such  an  one  as*  is  universally  ac- 
cepted. 

Citizens'  Gaslight  d  E.  Co.  v.  O'Brien^  19 
m.  App.  233;  Fort  Wayne  v.  Coombs,  107 
Ind.  75,  57  Am.  Rep.  82;  Sarle  v.  Arnold,  7 
R.  I.  582. 

Iiaddy  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  for  injuries  sus- 
tained by  the  plaintiff  in  a  collision  between 
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a  street  car  of  the  defendant  and  a  train  on 
the  Chicac^o,  Burlington,  &  Quincy  Baiiroal 
The  liabilily  of  the  defaodiuit  appears  to 
have  been  conceded  at  the  trial,  anotiie  ex- 
tent of  the  injury  and  the  amount  to  be  al- 
lowed as  damages  were  the  only  questions  in 
controversy.    There  was  some  contiiaion  of 
the  skin  and  bruises,  but  these  soon  disap- 
peared, and  at  the  time  of  the  trial  there  was 
no  objective  or  external  evidence  of  any  in- 
jury.   The  theory  of  the  plaintiff  was  that 
he  had  received  a  serious  shock  to  his  nerv- 
ous system,  and  had  symptoms  indicating 
locomotor  ataxia  or  some  neurotic  trouble. 
Dr.    Barstow   testified   to   such    symptoms, 
while  Drs.  Jennings,  Laoey,  and  Thomas  in- 
sisted that  there  existed  no  siras  of  any  dis- 
ease.   The  plaintiff  was  permitted,  over  the 
objection  of  the  defendant,  to  read  in  evi- 
dence extracts   from   "Pepper's   System  of 
Medicine,"  Vol.  5,  under  the  heads,  '*Tabes 
Dorsalis,  Locomotor  Ataxia."  "Morbid  An- 
atomy" and  "Physiology";  from  a  work  by 
Dr.  Ranney  under  the  heads  "Nerve  CeUs 
and  Nerve  Fibers,"  "Spinal  Neurastlienia"; 
from  a  work  by  Dr.  Hirt  entitled  "Disea^^s 
of  the  General  Nervous  System,"  under  the 
heads  "Functional  Neurosis,"  "Diseases  of 
the  Pneumogastric  Nerve,"  and  "Affections 
of  the  Air  Passage  Due  to  the  Lesions  of  the 
Vagus";  also  extracts  from  a  lecture  by  S. 
Weir  Mitchell  on  "Permanent  Headache"; 
and  from  a  lecture  by  Dr.  H.  B.  Wood  on 
"The  Remote  Effects  of  Traumatism,  as  Seen 
by  the  Neurologist."    These  works  were  ad- 
mitted to  be  standard,   but  had  not  been 
quoted  or  cited  as  authorities  by  the  physi- 
cians in  giving  their  testimony.    The  por- 
tions read  to  the  jury  treated  of  the  symp- 
toms, and  not  the  cure,  of  diseases,  and 
might  be  fairly  well  understood  by  those 
somewhat  acquainted  with  the  nomenclature 
of  the  medical   profession.    These  extracts 
cover  twenty-four  pages  of  the  abstract,  and 
it  is  impractical  to  set  them  out.     While 
they  might  aid  the  educated  physician  to  a 
better   understanding  of   the   matters   dis- 
cussed, we  are  satisfied  their  tendency  was  to 
mislead  and  confuse  the  jury.    A  person  of 
ordinary   comprehension   could   not    under- 
stand much  of  the  language  used,  and  would 
be  in  great  danger  of  being  misled  by  the 
grouping   of    symptoms.    The    learning   of 
these  works,  if  extracted  by  a  skilled  physi- 
cian and  applied  to  the  particular  case,  and 
thus  brought  within  the  comprehension  of 
the  jurors,  would  doubtless  have  been  of 
great  assistance  in  ascertaining  the  true  con- 
dition of  the  plaintiff.    But  as  they  assume 
a  technical  knowledge  on  the  part  of  the 
reader,  and  capacity  to  understand  the  rel- 
ative importance  to  be  attached  to  symp- 
toms, we  think  they  could  not  be  safely  left 
to  their  interpretation  and  inferences.    As 
said  by  Chief  Justice  Shaw  in  Ashicorth  v. 
KittHdge,  12  Gush.  193,  69  Am.  Dec.  178: 
"Medical  science  has  its  own  nomenclature, 
its  technical  terms  and  words  of  art,  and  al- 
so common  words  used  in  a  peculiar  man- 
ner, distinct  from  their  receiv^  meaning,  in 
the  general  use  of  the  language.     From  tn^ 
and  other  causes,  a  person  not  versed  In 
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medical  literature,  though  having  a  good 
Icuowledge  of  the  general  use  of  the  English 
language,  would  be  in  danger,  without  an  in- 
terpreter, of  misapprehending  the  true  mean- 
ing of  the  author.  Whereas,  a  medical  wit- 
ness would  not  only  give  the  fact  of  his  opin- 
ion, and  the  grounds  on  which  it  is  formed, 
with  the  sanction  of  his  oath,  but  would  also 
fitate  and  explain  it  in  language  intelligible 
to  men  of  common  experience."  The  question 
is  not  whether  the  courts  will  use  the  helps 
of  science  in  the  investigation  of  truth. 
There  is  no  controversy  on  that  score.  The 
authorities  are  agreed  that  the  truths  of  the 
«xact  sciences,  the  established  facts  of  his- 
tory, and  computations  from  fixed  data  may 
be  proved  by  the  works  of  reputable  author- 
ities. Warden  v.  Humestan  &  P.  R.  Co,  76 
Iowa,  310;  OorvMLn  v.  Miv/neapolia  d  8t.  P. 
R.  Co.  78  Iowa,  509 ;  Soagel  v.  Chicago,  M.  d 
Si.  P.  R.  Co.  83  Iowa,  380 ;  Schell  v.  Plumb, 
55  N.  Y.  598;  MiUs  v.  Cailin,  22  Vt.  98.  This 
is  on  the  ground  that  all  men  assent  to  their 
correctness.  But  medicine  belongs  to  the 
class  known  as  inductive  sciences.  The  data 
are  constantly  shifting  with  new  discoveries, 
and  the  conclusion  which  may  be  considerefd 
sound  to-day  is  repudiated  to-morrow.  A 
medical  work  may  be  standard  this  year  and 
obsolete  next.  The  opinion  of  the  same  au- 
thor changes  in  the  different  editions,  owing 
to  new  discoveries  and  a  better  understand- 
ing of  symptoms.  The  very  best  works, 
aside  from  observations,  are  largely  made  up 
of  the  opinions  either  of  the  author  or  of 
others  compiled.  It  is  a  well-known  fact 
that  physicians  after  research  and  investi- 
gation often  differ  radically.  It  was  said  in 
Clark  V.  State,  12  Ohio,  483,  40  Am.  Dec. 
481,  where  the  sanity  of  the  defendant  was 
involved,  that  "whenever  they  have  enlisted 
on  the  side  of  either  party,  or  of  some  fa- 
vorite theory,  and  one  portion  of  the  profes- 
sion is  placed  in  array  against  another,  the 
difficulties  mentioned  in  the  passage  above 
4Iuoted  are  greatly  multiplied,  and,  however 
honest  or  renowned  for  professional  charac- 
ter the  witnesses  may  be,  such  will  be  the 
conflict  of  their  testimony,  in  nine  cases  out 
of  ten,  that  it  will  be  utterly  unsafe  for  a 
jury  or  court  to  follow  or  adopt  the  conclu- 
sions of  either  side."  If  those  learned  in 
medicine  are  often  unable  to  determine  from 
the  books  the  nature  and  extent  of  injuries 
and  diseases  how  shall  the  laymen  be  better 
informed  by  an  examination  of  the  books. 
The  situation  emphasizes  the  necessity  of 
cross-examination  and  the  use  of  an  oath, 
not  only  that  the  theory  contained  in  the 
lx>ok8  may  be  known  and  understood,  but 
that  practical  skill  may  apply  the  science  of 
medicine  to  each  case.  As  said,  not  the  use 
of  the  inductive  sciences  in  the  investigation 
of  truths,  but  the  manner — ^the  vehicle,  as  it 
were — ^by  which  the  results  of  research  shall 
he  conveyed  to  the  court  and  jury  is  involved. 
We  think  the  safer  practice  is  to  rely  upon 
Ihe  testimony  of  living  witnesses  of  the  med- 
ical profession,  who  may  brin^  the  learning 
and  research  of  the  books  within  the  compre- 
hension of  the  jurors,  and  the  truths  of  sci- 
ence to  the  facts  in  each  particular  case. 
Indeed,  the  advocates  of  a  contrary  rule  gen- 
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erally  admit  the  necessity  of  additional  safe- 
j^uards,  which  may  only  be  provided  by  leg- 
islation. (See  article  by  John  Henry  Wig- 
more  in  26  Am.  L.  Rev.  390. )  The  language 
of  the  supreme  court  of  Michigan  in  People 
V.  Hall,  48  Mich.  482,  42  Am.  Rep. 
477,  is  so  pertinent  that  we  quote  it 
with  approval:  "Scientific  or  expert  tes- 
timony must  be  given  by  living  wit- 
nesses who  can  be  cross-examined  con- 
cerning their  means  of  knowledge,  and  can 
explain  in  language  open  to  general  compre- 
hension, what  is  necessary  for  the  jury  to 
know.  The  only  le^al  reason  for  allowing 
the  evidence  of  opinions  is  found  in  the  pre- 
sumption that  an  ordinary  jur^nnan  or  other 
person  without  special  knowledge  could  not 
understand  the  bearing;  of  facts  that  need  in- 
terpretetion.  Medical  books  are  not  ad- 
dressed to  common  readers,  but  require  par- 
ticular knowledge  to  understand  them. 
Everyone  knows  the  inability  of  ordinary 
persons  to  imderstend  or  discriminate  be- 
tween symptoms  or  ffroups  of  symptoms, 
which  cannot  always  be  described  to  those 
who  have  not  seen  them,  and  which,  with 
slight  changes  and  combinations,  mean  some- 
thing very  different  from  what  they  mean  in 
other  cases.  The  cases  must  be  very  rare  in 
which  any  but  an  educated  physician  could 
understand  detached  passages  at  all,  or  know 
how  much  credit  was  due  to  either  the  au- 
thor in  general  or  to  particular  parte  of  his 
book.  If  jurors  could  be  safely  trusted  with 
the  interpretetion  of  such  books,  it  is  hard 
to  see  on  what  principle  living  witnesses 
would  be  required.  Scientific  men  are  sup- 
posed to  be  able  from  their  study  and  ex- 
Eerience  to  give  the  general  results  accepted 
y  the  scientific  world,  and  the  extent  of 
their  knowledge  is  tested  bv  their  .personal 
examination.  But  the  continued  changes  of 
view  brought  about  by  new  discoveries  in 
most  matters  of  science,  and  the  necessary 
assumption  by  scientific  writers  of  some 
technical  knowledge  in  their  readers,  render 
the  use  of  such  works  before  juries— espe- 
cially in  detached  portions  and  selected  pas- 
sages— not  only  misleading,  but  dangerous. 
The  weight  of  authority,  as  well  as  of  rea- 
son, is  against  their  reception."  The  ex- 
clusion of  such  evidence  is  approved  on  sub- 
stantially the  same  jn^ounds  by  the  following 
among  many  authorities :  Johnston  v.  Rich- 
mond &  D.  R.  Co.  Q6  Ga.  685 ;  Fotoler  v.  Lew- 
M,  25  Tex.  Supp.  380;  MehHn  v.  Eaaley,  '46 
N.  C.  (1  Jones,  L.)  386,  62  Am.  Dec.  171; 
State  V.  O'Brien,  7  R.  I.  336;  Epps  v.  State, 
102  Ind.  539;  Boyle  v.  State,  57  Wis.  472, 
46  Am.  Rep.  41;  Reg.  v.  Taylor,  13  Cox, 
Grim.  Gas.  77;  Ware  v.  Ware,  8  Me.  42; 
Tucker  v.  Donald,  60  Miss.  460,  45  Ain.  Rep. 
416;  Ordway  v.  Haynes,  60  N.  H.  159;  Huff- 
man V.  Click,  77  N.  G.  56 ;  Payaon  v.  Everett, 
12  Minn.  217  .(Gil.  137) ;  Collier  v.  Simpson, 
6  Car.  &  P.  73;  Harris  v.  Panama  R.  Co.  3 
Bosw.  7. 

Our  conclusion  is  somewhat  opposed  to 
language  conteined  in  Bowman  v.  Woods,  1 
G.  Greene,  441.  In  that  case  a  physician 
was  sued  for  malpractice  in  an  accouche- 
ment case,  and  in  defense  set  up  that  he  had 
followed  the  botanic  system  of  practising 
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medkine.  It  appears  the  plaintiff  so  knew 
in  employing  the  defendant,  and  physicians 
were  called  to  show  that  his  treatment  was 
in  accordance  with  that  system.  They  re- 
ferred to  certain  standard  works  on  botanic 
medicine,  from  which  they  claimed  to  have 
derived  much  of  their  professional  knowl- 
edge. Such  books  were  held  admissible.  If 
a.  physician  is  employed  to  treat  a  patient 
according  to  a  certain  system,  and  he  does 
so,  exercising  ordinary  skill  therein,  he  has 
fulfilled  his  obligation.  Now,  in  determin- 
ing whethejr  he  has  in  fact  followed  that 
system,  the  books  from  which  physicians  of 
that  school  are  shown  to  have  derived  their 
knowledge  may  be  admissible,  for  these  ex- 
pound the  very  principles  which  he  is  al- 
leged to  have  violated;  and  certainly,  under 
such  circumstances,  the  books  themselves 
would  be  better  evidence  than  quotations 
from  them.  In  such  a  case  a  physician 
might  refer  to  an  author  as  justifying  his 
conclusion  that  the  treatment  was  or  was 
not  in  accordance  with  his  system,  and  »s 
said  in  this  case:  ''Being  permitted  to  re- 
fer to  and  quote  authors,  we  can  see  no  good 
reason  why  they  may  not  read  the  views 
and  opinions  of  distinguished  authors.  The 
opinions  of  an  author,  as  contained  in  his 
works,  we  regard  as  better  evidence  than  the 
mere  statement  of  those  opinions  by  a  wit- 
ness, who  testifies  as  to  his  recollection  of 
them."  The  reasoning  does  not  apply  to  a 
case  where  the  school  or  system  is  not  in- 
volved; for  it  is  not  the  rule  to  permit  the 
physician  to  quote  from  medical  works.  See 
Boyle  V.  State,  57  Wis.  472,  4C  Am. 
Rep.  41;  Com,  v.  Sturtivant,  117  Mass. 
122,  19  Am.  Rep.  401;  Aahworth  v.  Kit- 
fridge,  12  Gush.  193,  59  Am.  Dec.  178; 
Marshall  v.  Brown,  60  Mich.  148;  People 
v.  Wheeler,  60  Cal.  681,  44  Am.  Rep. 
70;  Collier  v.  Simpson,  6  Car.  &  P.  73.  It 
seems,  however,  that  where  the  witness  has 
referred  to  some  medical  authority  to  sus- 
tain the  opinion  he  has  expressed,  that  au- 
thority may  be  introduced  in  evidence  for 
the  purpose  of  contradicting  him.  Pinney 
y.  Cahill,  48  Mich.  684;  Ripon  v.  Bittel,  30 
Wis.  619;  Bloomington  v.  Shrock,  110  111. 
219,  51  Am.  Rep.  679.  See,  contra,  Davis  v. 
State,  38  Md.  16.  In  Slate  v.  Howard,  10 
Iowa,  101,  the  only  point  decided  is  that  a 
medical  work  cannot  be  taken  to  a  jury 
room.  In  Donaldson  v.  Mississippi  d  M.  R. 
Co.  18  Iowa,  280,  87  Am.  Dec.  391,  the  Car- 
lisle tables  are  admitted  on  the  strength  of 
the  ruling  in  Bowman^s  Case.  In  Brod- 
head  v.  Wiltse,  35  Iowa,  429,  it  is  held  that 
9  4618  of  the  Code,  adopted  after  the  deci- 
sion in  the  Bowman  Case,  was  not  restric- 
tive in'  its  effect,  and  rendered  no  evidence 
inadmissible  which  was  admissible  before, 
and  that  standard  medical  authorities  are 
not  the  best  evidence  of  what  they  teach,  as 
was  intimated  in  Bow  man*  s  Case.  In  Quack- 
enbush  v.  Chicago  d  N.  W,  R.  Co.  73  Iowa, 
458,  the  objection  to  the  extract  offered  was 
that  it  was  too  indefinite,  and  this  was  over- 
ruled. In  Peck  V.  Hutchinson,  88  Iowa, 
320,  the  objection  was  simply  that  the  medi- 
cal work  offered  was  an  old  edition,  and  its 
introduction  was  held  to  be  without  preju- 
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dice.  We  do  not  think  Bowtnan's  Case  de> 
cisive  of  the  question  now  before  us,  and  cer- 
tainly no  other  can  be  so  construed.  In  Ala- 
bama  alone  are  medical  works  received  in 
evidence.  Stoudenmeier  v.  WiUiamson,  29 
Ala.  658,  followed  in  the  subsequent  caoco  of 
Merkle  v.  State,  37  Ala.  139,  and  Bales  v. 
State,  63  Ala.  30.  In  the  first  of  the  above 
eases  the  issue  involved  the  breach  of  war- 
ranty in  the  sale  of  a  slave.  That  the  objec- 
tions to  the  admissibility  of  such  evidlenoe- 
are  not  answered  is  evident  from  the  follow- 
ing quotation,  which  is  not  inconsistent 
with  the  rule  we  adopt:  "The  brief  pe- 
riod of  human  life  will  not  allow  one  man, 
from  actual  observation  and  experience,  to 
acquire  a  complete  knowledge  of  the  human 
system  and  its  diseases.  Professional  knowl- 
edge is,  in  a  great  degree,  derived  from  the 
books  of  the  particular  profession.  In  every 
step  the  practitioner  takes,  he  is,  perhaps, 
somewhat  guided  by  the  opinions  of  his  pred- 
ecessors. His  own  scientific  knowledge  is, 
from  the  necessities  of  the  case,  materially 
formed  and  molded  by  the  experience  and 
learning  of  others.  Indeed,  much  of  the 
knowledge  we  have  upon  all  subjects,  except 
objects  of  sense,  is  derived  from  books  and 
our  associations  with  men.  It  is  the  boast- 
of  this  ace  of  advancing  civilization  that, 
aided  and  facilitated  by  the  printer's  art, 
the  collected  learning  of  past  ages  has  been 
transmitted  to  us.  Shall  we  withhold  the 
benefits  of  this  heritage  from  the  contest^  of 
the  court-room  T  We  think  not." 

The  appellee  insists  these  treatises  were 
admissible  under  9  4618  of  the  Code,  which 
is  as  follows:  "Historical  works,  books  of 
science  or  art,  and  published  maps  or  charts, 
when  made  by  persons  indifferent  between 
the    parties,    are    presumptive    evidence   of 
facts  of  general  notoriety  or  interest  there- 
in stated."    As  said  in  Brodhead  v.  Wiltse^ 
35  Iowa,  429,  the  purpose  of  the  legislature 
was  to  extend  the  rule  of  evidence  rather 
than  to  restrict  it.     This  extension  is  lim- 
ited, however,  by  the  words,  "facts  of  general 
notoriety  or  interest   therein   stated."    The 
supreme  court  of  California  in  construing  a 
statute  identical  with  ours,  except  the  last 
two  words  are  omitted,  used  this  langua^: 
"What  are  facts  of  general  notoriety  and  in- 
terest?   We  think  the  terms  stand  for  facts, 
of  a  public  nature,  either  at  home  or  abroad, 
not  existing  in  the  memory  of  men,  as  con- 
tradistinguished from  facts  of  a  private  na- 
ture, existing  within  the  knowledge  of  living 
men,  and  as  to  which  they  may  be  examined 
as  witnesses.  It  is  of  such  public  facts,  in- 
cluding historical  facts,  facts  of  the  exact 
sciences,  and  of  literature  or  art,  when  rele- 
vant to  a  cause,  that,  under  the  provisions 
of  the  Code,  proof  may  be  made  by  the  pro- 
duction   of   books   of   standard    authority. 
.     .     .     Such  facts  include  the  meaning  of 
words  and  allusions,  which  may  be  proved  by 
ordinary     dictionaries     and     authenticatea 
books  of  general  literary  history,  and  facta 
in  the  exact  sciences,  founded  upon  condu- 
sions    reached     from   certain    and   constant 
data,  by  processes  too  intricate  to  be  duci- 
dated  by  witnesses  when  on  examination.*' 
Oallagher  v.  Market  Street  R.  Co,  67  Cal.  13^ 
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6tJ  Am.  Rep.  713.  We  think  this  the  cor- 
rect interpretation  of  this  section,  and  that 
it  does  not  authorize  the  admission  of  medi- 
cal treatises.  This  identical  question  was 
before  the  United  States  circuit  court  of  ap- 
peals for  this  circuit  in  Union  P,  R.  Co.  v. 
yatea,  49  U.  S.  App.  241,  79  Fed.  Rep.  684, 
25  C.  C.  A.  103,  40  L.  R.  A.  553,  and  in  a 
clear  and  exhaustive  opinion  a  like  conclu- 
sion reached.  See  also  Van  Skike  v.  Potter^ 
53  Neb.  28.  The  exceptions  to  the  other  rul- 
ings on  the  admissibility  of  evidence  are 
without  merit.  The  other  errors  assigned 
are  not  likely  to  arise  upcn  another  trial. 
Reversed, 

Rehearing  denied. 


Lillie  SEILER  et  al. 

V. 

ECONOMIC    LIFE   ASSOCIATION,    Appt, 

(105  Iowa,  87.)  | 

1*  The  attachment  to  an  l^anrance  pol- 
icy of  a  copy  of  the  application,  fol- 
lowed by  the  -word  ^iilarned,**  but  with- 
out the  signature  of  the  applicant,  does  not  en- 
title the  company  to  rely  on  any  part  of  such 
application  under  Acts  18tb  Gen.  Assem. 
chap.  211,  I  2,  providing  that  neglect  to  at- 
tach to  Insurance  policies  "a  true  copy"  of 
any  application  shall  preclude  the  insurer 
from  pleading,  alleging,  or  proving  sacta  appli- 
cation or  any  part  thereof. 

2.  An  Insurance  policy  containing  no 
Mtipnlatlon  as  to  •nicide,  taken  out  in 
good  faith  by  tbe  assured,  will  not  be  avoided 
as  against  the  beneficiary  named  therein  by 
the  fact  tbat  the  assured  thereafter,  while 
sane,  deliberately  and  purposely  took  his  own 
life. 

3.  An  Inatrvction  in  a  snit  on  a  life  In- 
•nrance  policy  that  fraud  !•  not  to  be 
presnmedy  but,  like  any  other  fact,  may  be 
proved  by  circumstances  from  which  the  In- 
ference of  fraud  is  natural  and  "irresistible," 
Is  not  ground  for  reversal  t>ecause  of  the  use 
of  tbe  word  "Irresistible"  where  it  is  so  quali- 
fied by  the  instruction  given  immediately 
thereafter  that  its  use  could  not  have  preju- 
diced appellant. 

4.  Brror,  if  any,  In  refusing  defendant 
in  an  action  on  a  life  Insurance  policy  the 
right  to  open  and  close  is  not  ground  for 
reversal,  where  defendant  was  not  thereby 
prejudiced  in  any  manner. 

(April  8,  1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Clinton  County  in 
favor  of  plaintilTs  in  an  action  brought  to  en- 
force the  amount  alleged  to  be  due  on  certain 
life  insurance  policies.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  BUiyes  A  Sclinyler,  for  appel- 
lant: 

The  copy  of  the  application  attached  was 
a  true  copy,  within  the  meaning  of  the  law. 

MacKinnon  v.  Mutual  P.  Ins.  Co.  89  Iowa, 
173. 

XoTB. — The  Ritter  Cetse,  above  referred  to  as 
determined  by  tbe  United  States  circuit  court 
of  appeals,  is  reported  In  42  L.  R.  A.  583. 
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Statutes  should  be  construed  according  to 
their  object  or  purpose,  the  evil  to  be  rem- 
edied, or  the  right  to  be  accomplished,  and 
the  effect  of  particular  constructions,  and  the 
legisla*tive  intent  found  and  effectuated  from 
these  standpoints. 

Spencer  v.  State,  5  Ind.  41 ;.  People^  Wood, 
V.  LacomhCf  99  N.  Y.  43;  United  States  v. 
Saunders,  22  Wall.  492,  22  L.  ed.  736;  Rye- 
gate  V.  Wardshoro,  30  Vt.  746;  Dilger  v. 
Palmer,  60  Iowa,  117;  Woods  v.  Mains,  1  G. 
Greene,  275 ;  Haskel  v.  Turlington,  30  lowa^ 
232;  Stephens  v.  Davenport  d  Si.  P.  R.  Co. 
36  Iowa,  327 ;  Noble  v.  State,  1  G.  Greene, 
325;  Tully  v.  Beaubien,  10  Iowa,  187;  Wil- 
liams V.  Pdbr,  65  Iowa,  410;  State  v.  Smithy 
46  Iowa,  670;  Crahell  v.  Wappello  Coal  Co. 
68  Iowa,  751 ;  Small  v.  Chicago,  R.  I.  d  P.  R. 
Co.  50  Iowa,  338;  State  v.  Botkin,  71  Iowa, 
87,  60  Am.  Rep.  780;-  Wheelock  y.  Madison 
County^  75  Iowa,  147. 

Only  a  substantially  correct  copy  is  re- 
quired, and  mere  immaterial  variances  would 
not  defeat  the  conditions  in  application. 

Ooodu)in  v.  Provident  Sav.  Life  Assur. 
Asso.  97  Iowa,  226,  32  L.  R.  A.  473. 

A  variance  between  an  original  and  a  copy 
is  not  fatal  unless  calculated  to  mislead  or 
prejudice. 

Union  Furnace  Co.  v.  Shepherd,  2  Hill, 
414;  West  v.  Francis,  6  Bam.  &  Aid.  737. 

The  intentional  taking  of  his  life  by  the- 
assured,  while  sane,  is  a  fraud  upon  the  com- 
pany, not  the  kind  of  death  insured  against 
or  contemplated,  and  there  is  no  liability  ini 
such  contingency. 

Ritter  v.  Mutual  L.  Ins.  Co.  69  Fed.  Rep. 
505;  Moore  v.  Woolsey,  4  El.  &  Bl.  243; 
Hartman  v.  Keystone  Ins.  Co.' 21  Pa.  466; 
Supreme  Commandery  K,  of  O.  R.  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332;  New 
York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U. 
S.  600,  29  L.  ed.  1000;  Ritter  v.  Mutual  L. 
Ins,  Co.  28  U.  S.  App.  612,  70  Fed.  Rep.  957, 
42  L.  R.  A.  583,  17  C.  C.  A.  537. 

Circumstantial  evidence  need  not  be 
strong  any  more  than  direct  evidence.  It  is 
only  necessary  that  it  carries  or  induces  be- 
lief or  conviction,  and  to  the  extent  of  pre- 
ponderance; and  when  any  more  than  this 
IS  stated  in  this  regard,  the  province  of  the 
jury  is  invaded. 

Missouri,  K.  d  T.  R.  Co.  v.  Kemp  (Tex. 
Civ.  App.)  30  S.  W.  1117;  1  Greenl.  Ev.  13th 
ed.  fi  13o;  Oay  v.  Oillilan,  92  Mo.  250;  Fer- 
ris v.  McQueen,  94  Mich.  367;  Cumber g  v. 
Treuschy  103  Mich.  543;  Bush  v.  Delano,  113 
Mich.  321. 

On  rehearing. 

A  party  claiming  through  another  is  es- 
topped by  that  which  is  established  as  to  that 
other  respecting  the  same  subject-matter. 

Anderson,  Diet,  title.  Privity;  Stacy  v. 
Thrasher,  6  How.  60,  12  L.  ed.  343;  Morris 
V.  State  Mut.  L.  Assur.  Co.  183  Pa.  563; 
McDonald  v.  Metropolitan  L.  Ins.  Co.  (N» 
H.)  38  Atl.  500. 

We  were  entitled  to  a  charge  that  was  cor- 
rect in  the  statement  of  the  law,  and  that 
left  no  doubt  as  to  whether  the  jury  could 
or  might  go  astray. 

MuJdowney  v.  Illinois  C.  R.  Co.  32  Iowa, 
180;  Perry  \.  Dubuque  8.  W.  R.  Co.  36  Iowa,. 
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106;  Parkhill  v.  Brighton,  61  Iowa,  108; 
Hohen  v.  Burlington  d  M.  River  R.  Co,  20 
Iowa,  562;  Eyser  v.  Weiasgerber,  2  Iowa, 
463;  State  v.  Hartzell,  68  Iowa,  520; 
Moore  v.  Dea  Moines  d  Ft.  D.  R.  Co.  69  Iowa, 
491;  Preston  y.DubuqiM  d  P.R,Co,ll  Iowa, 
15;  Williamson  v.  Reddish,  45  Iowa,  550; 
Van  Tuyl  v.  Quinton,  45  Iowa,  459. 

Mr.  CalTln  H.  George,  for  appellees : 

A  copy  is  a  true  transcript  of  an  original 
record. 

4  Am.  &  Eng.  Enc.  Law,  p.  146;  Dickinson 
▼.  Chesapeake  d  0.  R.  Co.  7  W.  Va.  412. 

A  copy  of  a  book  must  be  a  transcript  of 
the  language  in  which  the  conceptions  of  the 
author  are  clothed.  ' 

4  Am.  &  Eng.  Enc.  Law.  p.  146;  Stoice  v. 
Thomas,  2  Wall.  Jr.  565. 

Where  a  writ  of  capias  described  the  de- 
fendant by  the  addition  of  "gentleman," 
which  word  was  omitted  in  the  copy  served, 
held  that  this  was  not  a  copy  of  the  writ. 

Cooke  V.  Vaughan^  4  Mees.  &,  W.  69. 

A  copy  of  an  application  for  insurance 
which  does  not  contain  a  copy  of  the  appli- 
cant's name  appended  thereto  is  insufficient 
within  the  meaning  of  the  statute  which  pre- 
•eludes  an  insurance  company  from  proving 
the  contenits  of  such  application  unless  a  copy 
is  attached  to  and  made  a  part  of  the  policy. 

Dunbar  v.  Pheniw  Ins.  Co.  72  Wis.  492; 
Goodwin  v.  Provident  8av.  Life  Assur.  Asso. 
97  Iowa,  226,  32  L.  R.  A.  473. 

An  insurance  policy  shall  be  strictly  con- 
strued against  the  insurer. 

Miller  v.  Mutual  Ben.  L.  Ins.  Co.  31  Iowa, 
210,  7  Am.  Rep.  122;  Qoodvoin  v.  Provident 
8av.  Life  Assur.  Asso.  97  Iowa,  226,  32  L.  R. 
A.  473. 

In  the  absence  of  a  provision  in  the  policy 
of  the  insured  suicide  will  not  affect  the  va- 
lidity of  the  policy. 

13  Am.  &  Eng.  Enc.  Law,  p.  642;  Niblack, 
Ben.  Soc.  2d  ed.  p.  305;  Mills  v.  Rebstook,  29 
Minn.  380;  Fitoh  v.  American  Popular  L. 
Ins.  Co.  59  N.  Y.  573,  17  Am.  Rep.  372;  Dor- 
row  V.  Family  Fund  8oo.  116  N.  Y.  537,  6 
L.  R.  A.  495. 

Fraud  will  not  be  presumed,  but  must  be 
proved  by  the  party  charging  it,  and  if  the 
lapts  upon  which  the  charge  is  predicated  are, 
or  may  be,  consistent  wi^  honesty  and  pu- 
ritv  of  intention  then  the  charge  ol  fraud  will 
fail. 

Kenosha  Stove  Co,  v.  Shedd,  82  Iowa,  540; 
Prichard  v.  Hopkins,  52  Iowa,  122;  Ham- 
ilton V.  Bishop,  22  Iowa,  211;  Kansas  Mill 
Owners*  d  Mfrs.  Mut.  F.  Ins.  Co.  v.  Ram- 
melsberg,  58  Kan.  531;  2  Rice  Ev.  (Civil) 
p.  97 ;  Teakle  v.  Bailey,  2  Brock.  43 ;  Bowen 
T.  Evans,  2  H.  L.  Cas.  257 ;  Pike  v.  Vigers,  2 
Dru.  &  W.  267 ;  Kerr,  Fraud  &  Mistake,  p. 
^83;  Pool  V.  Ellison,  60  Hun,  108;  United 
States  V.  Hancock,  133  U.  S.  193,  33  L.  ed. 
001 ;  Bumham  v.  Noyes,  125  Mass.  85. 

Watermaii,  J.,  delivered  the  opinion  of 
the  court: 

1.  The  undisputed  facts  in  the  case  are  that 
the  defendant  company  issued  to  one  Joseph 
Seller  the  two  policies  in  suit,  numbered,  re- 
spectively, 17,146  and  17,147.  By  these  pol- 
icies the  life  of  said  Seiler  was  insured  for 
43  L.  R.  A. 


the  benefit  of  the  plaintiffs  in  the  sum  of 
$2,000;  ea«h  policT  being  for  the  sum  of 
$1,000.  Both  of  these  policies  were  issued 
upon  a  sinffle  application.  This  a|Pplication 
was  signed,  "Joseph  Seller;"  and  a  copy 
thereof,  with  the  exception  that  the  signature 
was  omitted,  and  in  its  place  appeared  the 
word  "Signed,"  was  attached  to  policy  No. 
17,146.  STo  copy  or  purported  copy  of  the 
application  was  attacned  to  policy  No.  17,- 
147,  but  there  was  an  indorsement  thereon 
in  these  words:  "For  copy  of  application, 
see  policy  No.  17,146,  issued  to  same  par^." 
The  policies  were  taken  out  om  the  3l9t  day 
of  August,  1895 ;  and,  on  the  7th  day  of  Oc- 
tober following,  Seiler  committed  suicide. 
The  policies  contained  no  provision  in  rela- 
tion to  suicide,  but  there  was  this  clause  in 
the  application,'  "I  also  warrant  and  agree 
that  I  will  not  die  by  my  own  act,  whether 
sane  or  insane,  during  the  period  of  three 
years  following  the  date  of  issue  of  the  policy 
for  which  application  is  hereby  made." 

2.  Defendant,  in  its  answer,  sets  up,  in  one 
paragraph,  that  Seiler,  while  in  a  sound 
mental  condition,  took  his  own  life.  This 
was  demurred  to  by  plaintiffs,  and  the  de- 
murrer sustained,  to  which  defendant  ex- 
cepted.' No  question  is  made  as  to  the  pro- 
priety of  thus  attacking  by  demurrer  a  par- 
agraph in  pleading.  It  was  alleged  by  de- 
fendant in  another  paragraph  of  its  an- 
swer that  Seiler,  with  the  intent  to  defraud 
defendant  company,  procured  it  to  issue  said 
policies ;  he  at  the  time  intending  to  take  his 
own  life,  as  in  fact  he  shortly  thereafter  did. 
This  matter  was  also  assailed  by  a  demurrer, 
which  was  overruled.  Evidence  was  intro- 
duced upon  this  branch  of  the  case,  and  this 
single  issue  of  fact  was  submitted  to  the 
jury. 

3  The  appellant  assigns  ^ty-nine  errors. 
We  think  the  matters  can  be  condensed  un- 
der five  heads:  (1)  Was  the  application  a 
part  of  policy  No.  17,147,  to  which  neither  a 
copy  nor  a  purported  copy  was  attached? 
(2)  Was  it  a  part  of  policy  No.  17,146,  to 
which  was  attached  a  copy  that  omitted  the 
signature  of  the  applicant?  (3)  Will  the 
suicide  of  the  assured  operate  to  avoid,  as 
against  a  beneficiary  named  therein,  a  pol- 
icy which  does  not  in  terms  except  death  in 
that  manner  from  the  risk  assumed?  (4) 
Did  the  trial  court  err  in  its  instructions? 
(5)  Had  the  appellant  the  right  to  open  and 
close  before  the  jury? 

4.  Taking  up  the  questions  in  the  or- 
der of  stating  them,  we  shall  devote  no 
time  to  the  first,  for  it  will  be  disposed  of  by 
what  we  have  to  say  under  the  next  head. 

6.  Attached  to  policy  No.  17,146  wasacopy 
of  the  application  made  by  the  assured,  ex- 
cept, as  already  said,  that  the  signature  of 
the  applicant  was  omitted,  and  in  the  space 
his  name  appeared  in  the  original  was  the 
word  "Signed."  The  trial  court  refused  to 
permit  the  introduction  in  evidence  of  this 
application,  when  offered  by  defendant  as 
part  of  the  contract.  This  ruling,  we  take 
it,  was  based  on  the  provisions  of  §  2,  chap. 
211,  Acts  18th  Gen.  Assem.,  the  material 
portions  of  which  we  set  out:  "All  insurance 
comnanies  or  associations  shall,  upon  the  is- 
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sue  or  renewal  of  any  policy,  attach  to  such 
policy,  or  indorse  thereon,    a   true  copy  of 
any  application  or  representations  of  tne  as- 
sured, which,  by  the  terms  of  such  policy, 
are  miade  a  part  thereof,  or  ol  the  contract  of 
insurance,  or  referred  to  therein,  or  whicU 
inay  in  any  manner  affect  the  validity    of 
such  policy.    The  omission  so  to  do  shall  not 
render  the  policjr  invalid,  but  if  any  com- 
pany or  association  n^lecto  to  comply  with 
the  requirements  of  this  section,  it  snail  for- 
ever be  precluded  from  pleading,  allying, 
or  proving  such  application  or    representa- 
tions, or  any  part  thereof,  or  falsity  thereof, 
or  any  parts  thereof,  in  any  action  upon  such 
policy.     .     .     ."    This  section  has  often  been 
construed.    For  a  quite  recent  exposition  of 
its  meaning  we  refer  to  Qoodivin  v.  Provident 
Sav,  Life  Aasur,  Asso.  97  Iowa,  226,  32  L.  R. 
A.  473.  It  is  arguedonbehalfof  the  appellant 
that  all  of  the  statements  and  representations 
made  by  the  assured  were  in  the  copy  that 
was  attached  to  the  policy,  and  that  he  could 
not  have  been  prejudiced  by  the  omission  of 
his  signature,  for  he  must  have  known  that 
be  signed  this  original.    But  it  seems  to  us 
that  the  very  purpose  of  the  statute  was  to 
avoid,  so  far  as  possible,  any  dispute  as  to 
the  assured's  knowledge  of  the  contract.  The 
requirement  is  that  a  copy  of  the  applica- 
tion shall  be  attached.    We  do  not  under- 
stand this  to  call  for  a  fac-simile,  but  it  cer- 
tainly demands  at  least  a  substantial  repro- 
duction of  the  instrument.    The  signature  is 
an  essential  part  of  the  application,  and  all 
that  is  essential  in  the  original  should  ap- 
pear in  the  copy.    It  will  be  noted  that  in  the 
alleged  copy  it  is  not  stated  hy  whom  the 
original  is  signed.    In  Wisconsin  they  have 
a  ^atute  which  is  the  counterpart  of  the  one 
under  consideration;  and  in  Dunbar  v.  Phe- 
niw  Ina.  Co,  72  Wis.  492,  it  was  held  that  a 
copy  of  the  signature  of  the  applicant  was 
essential,  in  order  to  make  a  copy  of  the 
application,  within  the  meaning  of  the  law, 
The  case  was,  in  its  facts,  like  the  case  at 
l>ar,  except  that  the  blank  for  the  signature 
in  the  copy  contained  nothing  to  indicate 
that    any    signature    was    appended.    The 
court,   in   speakinj^   on    the  subject,   says: 
^'We  are  of  the  opinion  that  the  copy  of  the 
application  attacned  to  the  policy,  not  hav- 
ing the  copy  of  the  name  of  the  applicant  ap- 
pended thereto,  cannot  be  said  to  be  a  copy 
of  such  application,  within  the  meaning  of 
the  statute.     .     .     .    The  signature  is  the 
thing  which  gives  force  to  the  application, 
and,  when  signed  with  knowledge  of  its  con- 
tents, is  conclusive  upon  the  insured.     .     .   . 
We  think  that  the  signature  of  the  party  to 
an   instrument  which   receives   its   vitality 
solely  from  such  signature  is  such  a  substan- 
tial part  of  it  that  a  copy  of  it  must  contain 
such  signature."    As  having    some  bearing, 
we  also  cite  Kyser  v.  Kaneae  City,  Si.  J,  d 
C.  B,  R,  Co.  66  Iowa,  207.    The  trial  court 
was  right  in  holding  that  the  application  in 
this  case  was  no  part  of  the  contract,  and 
that  the  statements  therein  could  no't  be  giv- 
en in  evidence. 

6.  The  defense  of  suicide  was  set  up  in 
two  forms.  In  one,  as  we  have  said,  it  went 
to  the  jury.  The  paragraph  of  the  answer 
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to  which  the  demurrer  was  sustained  was  as 
follows:     "That  the  said  Joseph  Seller  on  or 
about  the  7th  day  ef  October,  1895,  and  while 
in  sane  mental  condition,  and  able  to  under- 
stand the  moral  character  and  consequences 
of  his  act,  committed  suicide,  and  intention- 
ally ajid  purposely  killed  himself,  by  shoot- 
ing.   The  question  thus  presented  by  the 
ruling  on  the  demurrer  is:  If  a  policy  of  in- 
surance on  life,  containing  no  stipulation  as 
to  suicide,  is  taken  out  in  good  faith  by  the 
assured,  will  it  be  avoided,  as  against  a  bene- 
ficiary named  therein,  by  the  fact  that  the 
assured  thereafter    while  sane,  deliberately 
and  purposely  took  his  own  life.    The  au- 
thorities are  not  many  on  Uie  subject,  and 
they  are  not  seriously  in  conflict.    While 
there  are  a  number  of  cases  in  which  some- 
thing has  been  said  upon  this  matter  in  the 
way  of  dicta,  there  is  but  one  in  which  it  has 
been  expressly  decided  that  the  suicide  of  the 
assured,  if  sane,  will  avoid  a  policy  that  con- 
tains no  provision  of  forfeiture  in  such  caae; 
and  that  is  Ritter  v.  Mutual  L.  Ins.  Co.  169 
U.  8.  139,  42  L.  ed.  693,  decided  at  the  Octo- 
ber term,  last,  of  the  Federal  Supreme  Court. 
The  opinion  in  this  case  in  the  circuit  court  of 
appeals  appears  in  28  U.  S.  App.  612,  70  Fed. 
Rep.  964,  17  C.  C.  A.  637,  42  L.  R.  A.  683. 
This  last  citation  is  given  because  we  shall 
have  occasion  to  refer  to  this  opinion  in  the 
course  of  what  we  shall  say.    It  was  held  in 
the  Ritter  Case  that  there  could  be  no  re- 
covery on  a  policy  of  insurance  by  the  exec- 
utor   of    one    who,    while    sane,    intention- 
ally    took     his     own     life,     even     though 
the    policy    contained    no    clause    of    for- 
feiture because  of  such  act.    We  think  that 
case  is  readily  distinguishable  from  the  case 
at  bar.     In  the  Ritter  Case  the  action  was 
brought  by  the  personal  representative  of  the 
assured,    whose    claim    had    to    be    made 
through  the  wrongdoer,  while  here  the  suit 
is  institute!  by  beneficiaries  named  in  the 
policy,  and  who  claim  in  their  own  right. 
An  investigation  will  disclose  that  the  dis- 
tinction we  make  is  material,  and  supported 
by  authority.    In  Moore  v.  Woolsey,  4  El.  k 
Bl.  243,  the  policy  contained  a  stipulation 
avoiding  it,  as  far  as  regarded  the  executors 
and  administrators  of  the  assured,  if  he  died 
by  his  own  hand,  but  leaving  it  in  force  to 
the  extent  of  any  interest  acquired  by  a  third 
person.    The  plea  was  that  the  assured  had 
committed    suicide.    Replication    that    one 
Kettle,  before  the  death  of  the  assured,  had 
acquired  by  assignment  an  interest  in  the 
policy.    Upon  these  issues.  Lord  Campbell, 
delivering  the  opinion,  said:     ''If  a  man  in- 
sures his  life  for  a  year,  and  commits  sui- 
cide within  the  year,  his  executors  cannot 
recover  upon  the  policv,  as  the  owner  of  a 
ship,  who  insures  ner  tor  a  year,  cannot  re- 
cover upon  the  policy  if  within  the  year  he 
causes  tier  to  be  sunk.    A  stipulation  that 
in  either  case  upon  such  an  event  the  policy 
should  give  a  right  of  action  would  be  void." 
This  is  the  language  quoted  in  the  Ritter 
Case,  and  it  was   obiter  only.     But  Lord 
Campbell  said  something  more,  and  some- 
thing not  only  pertinent  to  the  issues  before 
him,  but  that  has  direct  application  to  the 
matter  we  are  considering.     He  continues: 
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"But,  where  a  man  indures  his  own  life,  we 
can  discover  no  illegality  in  a  stipulation 
that  if  the  policy  should,  afterwards  be  as- 
signed, bona  fide,  for  a  valuable  considera- 
tion, or  a  lien  upon  it  should  afterwards  be 
acquired,  bona  fide,  for  valuable  consider- 
ation, it  might  be  enforced  for  the  benefit 
of  others,  whatever  may  be  the  means  by 
which  death  is  occasioned.  .  .  .  The 
supposed  inducement  to  commit  suicide  un- 
der such  circumstances  cannot  vitiate  the 
condition,  more  than  the  inducement  which 
the  lessor  may  be  supposed  to  have  to  com- 
mit murder  should  render  Invalid  a  benefi-. 
cial  lease  granted  for  lives.  When  we  are 
called  upon  to  nullify  a  contract  on  the 
ground  of  public  policy,  we  must  take  oare 
that  we  do  not  lay  down  a  rule  which  may 
interfere  with  the  innocent  and  useful  trans- 
actions of  mankind."  If  public  policy  does 
not  stand  in  the  way  of  a  recovery  by  an  as- 
signee, we  can  discern  no  reason  why  it 
should  in  the  case  of  a  beneficiary  named  in 
the  contract.  It  may  be  said  that  the  as- 
signee spoken  of.  is  one  whose  claim  rests  up- 
on a  consideration  paid.  To  this  we  would 
say  that  the  claim  of  the  beneficiary  is  aUo 
based  upon  a  consideration  paid  by  the.  as- 
sured. If  it  should  further  be  said  that  pub- 
lic policy  does  not  bar  a  re<iovery  by  the  as- 
signee because  the  interests  of  creditors  fur- 
ni^  little  or  no  motive  for  the  self-destruc- 
tion of  the  assured,  our  answer  would  be 
this:  The  motives  for  suicide  are  manifold 
and  varied.  An  inquiry  as  to  what  induce- 
ment is  most  likely  to  impel  one  to  the  act  is 
profitless,  for  any  rule  of  law  that  would 
prevent  a  recovery  by  these  plaintiffs  would 
operate  in  like  manner  against  a  mere  cred- 
itor, if  he  were  the  beneficiary  named.  And, 
further,  we  might  call  attention  to  the  Rit- 
ter  Case,  in  which  the  assured  admittedly 
sacrificed  his  life  for  the  benefit  of  his  cred- 
itors. In  the  opinion  in  the  Ritter  Case  in 
the  circuit  court  of  appeals  it  is  said:  "In 
the  cases  brought  to  our  attention  where 
suicide  during  sanity,  bv  the  person  whose 
life  Was  insured,  was  held  not  to  he  a  valid 
defense,  the  policy  was  issued  for  the  bene- 
fit of  some  other  person,  or  an  independent 
interest,  by  assignment  or  otherwise,  had 
been  acquired  by  a  third  person."  Here  is 
the  distinction  plainly  made.  So,  also,  in 
the  opinion  of  Mr.  Justice  Harlan  on  appeal, 
we  think  the  same  idea  is  expressed.  In 
commenting  on  an  expression  used  in  anoth- 
er case,  he  says:  "This  observation  .  .  . 
was  irrelevant  to  the  case  before  the  court, 
and  cannot  be  regarded  as  determining  the 
point  in  judgment.  If  it  was  meant  there 
could  be  a  recovery  by  the  personal  represen- 
tative ...  we  cannot  concur  in  that 
view."  Another  and  a  convincing  reason 
for  thinking  that  the  doctrine  announced  in 
the  Ritter  Case  was  not  intended  to  go  fur- 
ther than  to  deny  a  right  of  recovery  to  the 
personal  representatives  of  the  a^^ured  is 
that  no  one  of  the  several  cases  in  which 
beneficiaries  named  in  tlie  contract  have 
been  held  entitled  to  recover  was  mentioned 
in  that  opinion.  We  »hall  now  refer  to  these 
oases :  Fitch  v.  American  Popular  L.  Ins,  I 
Co,  59  N.  Y.  659,  is  the  first.  Suit  was' 
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brought  by  the  widow,  to  whom  the  policy 
was  payable.  The  contract  contained  no* 
clause  avoiding  it  in  case  of  suicide  by  the 
assured.  One  defense  tendered  was  that  the- 
assured  took  bis  own  life.  Evidence  to  sus- 
,tain  it  was  excluded  by  the  trial  court.  In 
affirming  this  ruling  the  court  of  appeala- 
says:  "The  policy  contained  no  stipiuatioa 
that  it  should  be  void  in  case  of  the  death 
of  the  insured  by  suicide.  It  was  not  taken 
out  for  the  benefit  of  Fitch,  but  of  his  wife 
and  children.  Although  they  were  bound 
by  his  representations,  and  any  fraud  he  may 
have  committed  in  taking  out  the  policy,  tlie- 
policy  having  been  obtained  through  his 
agency,  yet  they  were  not  bound  by  any  acts 
or  declarations  done  or  miade  by  him  aft^- 
the  issue  of  the  policy,  unless  such  acts  were- 
in  violation  of  some  condition  of  the  policy." 
In  Darrow  v.  Family  Fund  8oc,  116  N.  Y. 
537,  6  L.  R.  A.  495,  the  plaintiflT  was  the 
beneficiarv  under  the  contract.  The  assured 
committea  suicide.  There  was  a  provision 
in  the  policy  that  it  should  **be  void  if  the- 
member  herein  shall  die  in  consequence  of 
a  duel,  or  by  the  hands  of  justice,  or  in  vio- 
lation of,  or  attempt  to  violate,  any  criminal 
law  of  the  United  States,  or  of  any  state  or 
country  in  which  the  member  herein  named 
may  be."  Held  that,  suicide  not  being  a. 
crime  in  New  York,  the  condition  of  the  poli- 
cy was  not  violated,  and  the  plaintiff  could 
recover.  Kerr  v.  Minnesota  Mut.  Ben.  Asso. 
39  Minn.  174,  is  a  case  similar 'in  principle 
to  the  last.  The  same  holding  in  favor  of  a 
beneficiary  has  been  made  by  this  court  in 
Goodwin  v.  Provident  Sav,  Life  Assur,  Assa. 
97  Iowa,  226,  32  L.  R.  A.  473.  The  policy 
sued  upon  provided  for  its  forfeiture  m  ths- 
event  of  suicide  within  two  years,  and  by  its 
express  terms  it  was  incontestable  after  that 
time.  After  the  lapse  of  that  period  the  as- 
sured took  his  own  life.  The  policy  was  is- 
sued to  the  wife.  In  an  action  by  her,  we 
held  she  could  recover.  Now.  if  suicide  is  a 
risk  that  the  company  is  forbidden,  by  con- 
siderations of  public  policy,  to  take,  it  could 
not  have  been  held  as  within  the  agreement 
not  to  contest ;  for,  if  a  contract  to  insure  as 
against  the  risk  of  suicide  is  void,  the  waiver 
here  must  have  been  invalid,  and  the  defense 
should  have  been  sustained.  The  question 
was  brought  dii-ectly  to  the  attention  of  the 
court  in  argument,  as  appears  from  the  lan- 
guage of  the  opinion.  These  are  the  cases 
which  wc  have  been  able  to  find.  We  wish 
now  to  add  a  few  words  on  principle,  by  way 
of  emphasis  of  a  thought  already  expressed. 
It  is  not  the  wrongdoer  who  makes  claim 
here,  nor  any  representative  whose  rights- 
are  to  be  measured  by  those  of  the  wrong- 
doer, but  persons  who  acquired  an  interest 
at  the  time  the  policy  was  taken  out,  and 
who  are  not  in  any  way  responsible  for  the 
loss  under  it.  The  defendant  might  well 
have  guarded  against  this  contingency  in  its 
contract.  Not  having  done  so,  we  think  it  is 
now  in  no  position  to  complain. 

7.  Errbr  is  assigned  on  the  refusal  of  the 
trial  court  to  give  instructions  asked  by  de- 
fendant. Fifteen  instructions  were  asked. 
We  need  not  set  them  out.  We  find  that 
the  charge,  as  given,  fully  oovered  the  case. 
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8.  Instruction  No.  7  of  the  court's  charge 
is  complained  of.  In  this  paragraph  the 
Jury  WBfi  told  that  fraud  was  not  to  be  pre- 
fliuned,  but,  like  any  other  fact,  might  be 
proved  by  circumstances  "from  which  the 
inference  of  fraud  is  natural  and  irresisti- 
ble." It  is  the  use  of  the  w^ord  "irresistible" 
to  which  objection  is  made.  The  word  is 
-certainly  not  well  chosen,  but  it  is  qualified 
-to  such  an  extent  by  the  instruction  next  fol- 
lowinff  that  itfi  employment  could  not  have 
prejudiced  defendant.  We  might  very  well 
put  our  rulings  on  the  instructions  on  an- 
other ground.  We  have  carefully  read  the 
testimony  offered  by  defendant  tib  establish 


the  fact  that,  at  the  time  be  took  out  these 
|>oHcies,  Seller  intended  to  commit  suicide, 
and  thus  defraud  defendant;  and  we  find 
nothing  in  it  to  support  any  such  claim.  The 
trial  court  might  with  propriety  have  taken 
the  case  from  the  jury. 

9.  What  has  just  been  said  disposes  of  de- 
fendant's contention  that  it  was  entitled  to 
open  and  close.  If  error  was  committed  by 
the  trial  judse  in  this  matter, — which  we  by 
no  means  hold, — it  was  wholly  without  pre- 
judice. 

The  judgment  below  toill  he  affirmed. 

Rehearing  denied. 
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-JL  Tlie  omlnslon  from  Stmt.  |  820,  of  tlie 
proirlso  found  in  Coniit.  |  218,  that  the 
railroad  commission  may  authorise  a  less 
charge  for  longer  than  for  shorter  distances, 
on  application  by  the  carrier,  does  not  make 
the  statute  Incousistent  with  the  Constitu- 
tion, as  the  proviso  Is  self -executing  and  the 
statute  expressly  provides  that  the  commis- 
sion may  exonerate  a  carrier  from  Its  provi- 
sions even  without  previous  application. 

S.  Alt  mlleffatlon  tlimt  m  railroad  com- 
mission ban  not  avtliorlBed  a  carrier 
to  charge  less  for  a  longer  than  for  a 
shorter  distance  is  a  snfflclent  statement  that 
the  commission  has  refused  to  exonerate 
the  carrier  from  Stat.  I  820,  after  Investiga- 
tion of  the  complaint.  If  such  allegation  is 
necessary. 

3.  An  Indictment  for  cbarfflnff  a 
HTreater  rate  for  transportation  tlian 
for  a  lonirer  distance  over  the  same  line 
of  road,  Including  the  shorter  transportation, 
''namely,  from  Pittsburg  to  Louisville  and  to 
Ellsabethtown,"  Is  not  demurrable  as  charg- 
ing two  distinct  offenses. 

4.  Competition  in  transportation  does 
not  prevent  <<sab8tantlallr  similar 
eircnmstances  and  conditions,"  within  the 
meaning  of  Const.  |  218,  and  Stat.  I  820, 
but  those  words  relate  to  the  actual  cost  of 
transportation. 

On  rehearing. 

8.  An  amment  dra^rn  from  bardsblp 
or  inconvenience  should  have  due  weight 
with  the  court  in  determining  the  true  con- 
struction of  a  statute  which  Is  doubtful  or 
obscure,  but  never  so  much  as  to  Induce  a  con- 
struction that  is  absurd,  defeats  the  evident 
object  in  view,  or  Involves  a  stultification  of 
those  who  made  It. 

41.  Tbat  a  constmction  of  a  statute 
resnlatinff   railroad   rates  In  sacb  a 


manner  as  to  deny  poorer  to  ntrnMctr 
special  rates  to  competitive  points  will  in- 
jure an  industry  of  the  state  will  not  require 
an  opposite  construction  if  the  effect  of  the 
latter  might  be  injurious  to  other  Industries 
and  Interests  connected  or  Identified  with  non- 
competltive  points. 

7.  Tbe  court  cannot  Interfere  ^rltb  tbe 
refusal  of  tbe  railroad  commission, 
under  Const.  |  218,  to  allow  a  less  charge 
for  a  longer  than  for  a  shorter  haul,  as  it  Is 
permitted  to  do  In  special  cases  by  that  sec- 
tion. 

On  motion  to  modify. 

8.  An  Indictment  for  unjust  discrimi- 
nation by  a  carrier  is  fatally  defective  under 
Const.  I  217,  providing  for  the  punishment  of 
such  discrimination  unless  it  charges  that  It 
was  Icnowingly  and  wilfully  committed. 

9.  Tbat  freivbt  for  wbicb  dilferent 
cbarffes  were  made  for  transporta- 
tion between  the  same  points  was  of  the 
same  iclnd  or  class  must  be  stated  in  an  In- 
dictment for  unjust  discrimination  In  rates 
under  Const.  |  215. 

(DuRelle  and  Bumam,  J  J.,  diasent  from  prop- 
ositions 1  tot.) 

(June  23,  1898.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Marion  County 
convictin|(  it  of  violating  the  statutory  and 
constitutional  provisions  against  charging 
greater  compensation  for  transportin^r  prop- 
erty for  shorter  than  for  longer  distance 
over  the  same  line.     Reversed. 

The  facta  are  stated  in  the  opinions. 

Messrs.  WUliam  Idndaay,  J.  W.  Al- 
oom.  Walker  D.  Himes,  Llale  A  Me- 
Cbord,  H.  W.  Bntoe,  and  Edward  W. 
Hinea  for  appellant. 

Mr.  H.  W.  RiToa  for  appellee. 


I,  Ch.  J.,  delivered  the  opinion  of  the 
court: 
Appellant  was,  in  the  Marion  circuit  court, 


Note. — The  above  case  appears  to  be  the  first 
to  discuss  the  effect  of  a  state  statute  including 
a  long  and  short  haul  provision  similar  to  that 
in  the  Act  of  Congress  to  Regulate  Commerce. 
As  clearly  appears  by  the  opinion  of  the  court, 
the  present  decision  adopts  a  construction  dif- 
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ferent  from  that  which  the  Federal  courts  put 
on  the  act  of  Congress. 

For  legislative  power  to  fix  tolls,  rates,  or 
prices,  see  note  to  Winchester  &  L.  Turnp.  Road 
Co.  V.  Crozton  (Ky.)  33  L.  R.  A.  177. 
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upon  recommendation  of  the  state  railroad 
commission,  indicted  for  the  offense  of  charg- 
ing greater  compensation  for  transporting 
property  for  a  shorter  than  for  a  longer  dis- 
tance, the  particular  circumstances  being 
thus  stated:  "The  defendant,  .  .  .  op- 
erating a  lire  of  railroad  in  this  state  ex- 
tending from  Pittsburg  through  said  county 
of  Marion  and  city  of  Lebanon,  on  September 
8,  1894,  .  .  .  did  transport  a  car  load 
of  coal  from  Pittsburg  to  Lebanon  on  said 
line  for  J.  M.  Shreve,  and  unlawfully  charged 
and  received  from  him  as  compensation 
therefor  $40.30,  being  at  the  rate  of  $1.55  per 
ton,  when  for  transportation  of  a  similar 
car  load  of  coal  under  similar  circumstances 
and  conditions  for  a  longer  distance  over 
the  same  line  of  road,  namely,  from  Pitts- 
burg to  Louisville  and  to  Elizabethtown,  in 
the  same  direction,  the  distance  from  Pitts- 
burg to  Lebanon  being  shorter,  and  included 
within  the  longer  from  Pittsburg  to  Louis- 
ville and  to  Elizabethtown,  said  defendant 
at  said  time  did  charge  and  receive  less  com- 
pensation than  $1.65  per  ton  from  Viirious 
persons  at  Louisville  and  Elizabethtown ;  de- 
fendant at  said  time  not  having  been  au- 
thorized by  the  railroad  commission  of  this 
commonwealth  to  charge  less  for  a  longer 
than  for  a  shorter  distance  for  transporta- 
tion of  coal,"  etc.  As  the  determination  of 
the  question  of  sufficiency  of  the  indictment, 
also  of  other  legal  questions  that  arose  dur- 
ing trial  of  this  case  in  the  lower  cov.rt.  de- 
pend upon  the  construction  to  be  given  §  218 
of  the  Constitution  and  S  820,  Ky.  Stat.,  they 
are  here  copied  entire: 

"Sec.  218.  It  shall  be  unlawful  for  any 
person  or  corporation,  owning  or  operating 
a  railroad  in  this  state,  or  any  common  car- 
rier, to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transpor- 
tation of  passengers,  or  of  property  of  like 
kind,  under  substantially  similar  circum- 
stances and  conditions,  for  a  shorter  than  for 
a  longer  distance  over  the  same  line,  in  the 
same  direction,  the  shorter  being  included 
within  the  longer  distance;  but  this  shall 
not  be  construed  as  authorizing  any  com- 
mon carrier  or  person  or  corporation  owning 
or  operating  a  railroad  in  this  state  to  re- 
ceive as  great  compensation  for  a  shorter  as 
for  a  longer  distance :  Provided^  That  upon 
application  to  the  railroad  commission,  such 
common  carrier  or  person  or  corporation 
owning  or  operating  a  railroad  in  this  state, 
may,  in  special  cases,  after  investigation  by 
the  commission,  be  authorized  to  charge  less 
for  longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property; 
and  the  commission  may  from  time  to  time 
prescribe  the  extent  to  which  such  common 
carrier  or  person  or  corporation  owning  or 
operating  a  railroad  in  this  state  mav  be 
relieved  from  the  operations  of  this  section." 

"Sec.  820.  If  any  person  owning  or  oper- 
ating a  railroad  in  this  state,  or  any  common 
carrier,  shall  charge  or  receive  any  greater 
compensation  in  the  aggregate  for  the  trans- 
portation of  passengers  or  property  of  like 
kind,  under  substantially  similar  circum- 
stances and  conditions,  for  a  :4horter  than 
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for  a  longer  distance,  over  the  same  line  in 
the  same  direction,  the  shorter  beinff  includ- 
ed within  the  longer  distance,  sucE  person 
shall,  for  each  offense,  be  guilty  of  a  misde- 
meanor, and  fined  not  less  than  $100  nor 
more  than  $500,  to  be  recovered  by  in- 
dictment in  the  Franklin  circuit  court:,  or 
the  circuit  court  of  any  county  into  or 
through  which  the  railroad  or  common  car- 
rier so  violating  runs  or  carries  on  its  busi- 
nesB.  Upon  complaint  made  to  IJie  railroad 
commission  that  any  railroad  or  common 
can'ier  has  violated  the  provisions  of  this  sec- 
tion, it  shall  be  the  duty  of  the  commission 
to  investigate  the  grounds  of  complaint,  and 
if,  after  such  investigation,  the  commisfliotn 
deems  it  proper  to  exonerate  the  railroad  or 
common  carrier  from  the  operation  of  the 
provisions  of  this  section,  an  order  in  writ- 
ing to  that  effect  shall  be  made  by  the  com- 
mission, and  a  copy  thereof  delivered  to  the 
complainant  and  the  railroad  or  common 
carrier,  and  the  same  shall  be  published  as 
a  part  of  the  report  of  the  commission,  and 
after  such  order  the  railroad  or  carrier  shall 
not  be  prosecuted  or  fined  on  account  of  the 
complaint  made.  If  the  commission,  after 
investigation,  fails  to  exonerate  the  railroad 
or  carrier  from  the  operation  of  the  provi- 
sions of  this  section,  an  order  in  writing  to 
that  effect  shall  be  made  by  the  commission, 
and  a  copy  thereof  delivered  to  the  com- 
plainant, and  the  railroad  or  common  carrier, 
and  the  same  shall  be  published  as  a  part  of 
the  report  of  the  commission ;  and,  after  such 
order,  it  shall  be  the  duty  of  the  commission 
to  furnish  a  statement  of  the  iacts,  together 
with  a  copy  of  its  order,  to  the  grand  jury 
of  any  county,  the  circuit  court  of  which  has 
jurisdiction,  in  order  that  the  railroad  com- 
pany or  carrier  may  be  indicted  fcr  the 
offense ;  and  the  commission  shall  use  proper 
efforts  to  see  that  such  company  or  carrier 
is  indicted  and  prosecuted." 

It  is  made  ground  of  demurrer  that  S  820^ 
under  which  the  indictment  was  found,  is 
inconsistent  with  fi  218,  and  therefore  in- 
valid, because  there  is  omitted  the  proviso 
contained  in  the  latter.  But,  as  that  Droviso 
is  self-executing,  and  gives  to  the  carrier  im- 
mediate right  to  make  the  application  there- 
in mentioned,  and  to  the  commission  fuir 
power  to  act  upon  it  when  made,  iteration 
of  it  in  the  statute  was  needless.  Certiiinly, 
§  820  does  not  at  all  interfere  with  the  exer- 
cise of  either  the  constitutional  right  of  the 
carrier  or  constitutional  power  of  thp  com- 
mission. On  the  contrary,  it  contains  the 
additional  provision  that,  even  without  pre- 
vious application  by  the  carrier,  the  com- 
mission may,  after  investigation,  made  unon 
complaint  by  another  of  violation  of  tiiat 
section,  exonerate  such  carrier  from  opera- 
tion of  its  provisions. 

Another  ground  of  demurrer  is  that  the  in- 
dictment embraces  two  distinct  offense^,  "one 
the  charging  of  a  less  rate  to  Louisville  than 
to  Lebanon,  and  the  other  of  charging  a  less 
rate  to  Elizabethtown  than  to  LelMknon."  A 
statement  in  the  indictment  that  greater 
compensation  in  the  aggregate  was  <3iarged 
and  received  from  J,  M.  Shreve  for  tFU» 
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portation  of  coal  from  Pittsburg  to  Lebanon 
than  was  charged  and  received  from  various 
persons  for  transporting  coal  from  Pittsburg 
to  Louisville  and  Elizabethtown  would  have 
been  more  apt;  but  the  statement  as  made 
does  not  vitiate  the  indictment,  or  involve 
accusation  of  more  than  one  offense.  Nei- 
ther i  218  nor  {  820  was  intended  to  fix 
or  limit  the  general  rate  of  compensation  for 
transporting  persons  and  property,  but  spe- 
cially to  inhibit  greater  or  as  great  compen- 
sation in  the  aggregate  for  shorter  as  for 
longer  distances.  ^,  whatever  may  have 
been  the  amount  actually  charged  and  re- 
ceived for  transportation  of  coal  from  Pitts- 
burg to  LouisTille  and  Elizabethtown,  the  al- 
leged offense  was  not,  and  could  not  be,  com- 
pleted until  there  was  char^red  and  received 
from  J.  M.  Shreve  greater  compensation  for 
transporting  coal  from  Pittsburg  to  Leban- 
on, which  consisted  of  a  single  act,  and  in- 
volved a  single  offense.  The  Criminal  Code 
-requires  an  indictment  to  describe  and  iden- 
tify an  offense  in  terms  so  direct  and  certain 
as  to  apprise  the  defendant  of  the  accusation 
on  which  he  is  to  be  tried,  and  to  make  the 
verdict  and  judgment  rendered  available  as 
pleaded  in  bar  of  a  subsequent  prosecution 
for  the  same  offense.  It  was  therefore  neces- 
sary in  the  present  indictment — as  was 
done — to  designate  the  person  to  the  wrong 
and  injury  of  whom  the  alleged  offense  was 
committed,  and  to  state  that  the  recited 
amount  of  compensation  charged  and  received 
from  him,  on  or  about  a  specified  date,  for 
transportation  of  coal  the  described  short- 
er distance,  was  greater  in  the  airgre^te  than 
the  amount  then  being  charged  and  received 
from  various  or  divers  persons  for  transpor- 
tation of  same  kind  and  quantity  of  coal  the 
described  longer  distance.  But  it  was  not 
necessary  to  state  the  precise  amount  charged 
and  received  for  such  longer  distance,  be- 
cause the  fact  it  was  exceeded  by  or  was 
less  than  the  specified  amount  charged  and 
received  in  the  particular  instance  for  the 
shorter  distance  had  been  alread^^  sufficiently 
alleged.  Nor  was  it  necessary  to  designate 
any  particular  person  or  persons,  probably 
numerous,  than  whom  Shreve  had  been 
charged  and  required  to  pay  greater  compen- 
sation; for  §  218  was  intended  to  prevent 
discrimination  rather  between  localities  than 
between  persons.  So,  in  order  to  convict  of 
an  offense  like  the  present  it  suffices  to  state 
in  the  indictment  that  the  specified  amount 
charged  or  received  for  the  shorter  distance 
was  greater  than  that  charged  or  received 
from  persons  generally  or  usually  for  the 
longer  distance,  and  to  support  the  allegation 
by  the  carrier's  published  schedule  of  rates, 
or  other  competent  evidence  of  the  fact. 

There  was  also  a  motion  made  in  the  lower 
court  to  set  aside  the  indictment  because  it 
does  not  contain  a  statement  that  the  rail- 
road commission,  after  investigation  of  the 
complaint  that  §  820  had  been  violated  by 
appellant,  made  the  required  order  refusing 
to  exonerate  it  from  operation  of  its  provi- 
sions. Assuming,  for  the  present,  that  such 
investigation  and  order  following  it  must,  in 
every  case,  precede  an  indictment  under  that 
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section,  we  think  the  allegation  made  on  the 
subject  sufficient,  and  consequently  the  mo- 
tion waif  properly  overruled. 

The  facts  stated  in  the  indictment  as  con- 
stituting the  offense  charged   were   on    the 
trial  proved  or  admitted.     But  all  testimony 
offered  for  the  purpose  of  showing  existence 
of  competition  at  Louisville  and  P^lizabeth- 
town  between  carriers  of  coal,  or  other  facta 
affording  reason  or  excuse,  irrespective  of 
cost  of   service,  for  charging  or   receiving 
greater  compensation  in  the  aggregate  for 
the  shorter  than  longer  distance  over  appel- 
lant's road,  was  excluded;  and  all  instruc- 
tions to  the  jury  based  upon  such  facts  were 
refused.     The  following  instruction,  showing 
the  construction  put  upon  §  218  by  the  lower 
court,   was   given:     "That   in    determining 
whether  two  or  more  car  loads  of  coal  are 
transported  under  substantially  similar  cir- 
cumstances and  conditions  when  one  is  trans- 
ported for  a  longer  distance  over  the  same 
line  of  road  than  for  a  shorter  distance  in 
the  same  direction,  the  shorter  distance  being 
included  within   the   longer   distance,  they 
[the   jury]    should   consider    such    circum- 
stances and  conditions  as  relate  to  the  na- 
ture and  character  of  the  service  by  the  de- 
fendant in  the  actual  handling  and  move- 
ment of  the  coal  transported.''    Section  218, 
as  will  be  observed,  does  not  prohibit  less- 
proportional  compensation  being  charged  or 
received  for   the  longer  than   shorter   dis- 
tance, but  makes  it  an  offense  to  charge  or 
receive,  under  substantially  similar  circum- 
stances and  conditions,  greater  compensa- 
tion in  the  aggregate  for  the  shorter  than 
for  the  longer  distance.    It  is  proper  here 
to  consider  the  following  part  of  that  sec- 
tion:    "But  this  shall  not  be  construed  as 
authorizing  any  common  carrier   or   person 
or  corporation  owning  or  operating  a  rail- 
road in  this  state  to  receive  as  great  com- 
pensation for  a  shorter  as  for  a  longer  dis- 
tance."     That     particular     provision,     we 
think,  was  not  intended  to  neutralize,  nor 
could  it  very  materially  affect,  what  precedes 
it;  for  the  difference  between  greater  or  as 
great  compensation  charged  or  received  for 
transportation  would  ordinarily  be  too  mi- 
nute for  calculation.    The  main  inquiry  in 
this  case  is  whether  the  words  "substantially 
similar  circumstances  and  conditions"  were 
intended  to  relate  to  the  actual  cost  of  trans- 
portation, estimated  with  reference  to  neces- 
sary outlay^)  and  expenditures  in  carrying 
passengers  and  loading,  moving,  and  unload- 
ing freight  trains,  or  to  competition  at  par- 
ticular places  in  the  business  of  transporta- 
tion, or  other  conditions  affecting  policy  or 
convenience  of  the  carrier  only.  If  attention 
be  given  alone  to  the  grammatical  construc- 
tion of  S  218,  the  words  in  question  might 
possibly  be  made  to  apply  in  either  or  all  the 
conditions  mentioned.     But  attending  to  the 
sense  of  that  section,  which  in  character  is 
both  remedial  and  prohibitory,  or  restrain- 
ing, and  manifestly  intended  to  conserve  mu- 
tuality of  rights  and  duties  between  par- 
ties to  the  contract  of  carrying,  and  prevent 
wrong  by  one  to  the  other,  the  natural  con- 
clusion would  be  the  words  were  designed  t<r 
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relate  exclusively  to  the  cost  of  service,  for 
with  that  is  the  general  public  as  w^ll  as  the 
carrier    concerned.       And    that    legislative 
power  exists  to  regulate  conduct  of  the  busi- 
ness   of    a    railroad  corporation,  including 
charges  for  transportation,    so    that    those 
dealing  with  it  be  not  wronged  or  oppressed, 
is   unquestionable;   for  the  chartered  fran- 
chise and  privileges  of  such  corporation  are 
always,  and  can  be  granted  only,  in  con- 
sideration of  public  service  to  be  rendered; 
and,  of  course,  upon  implied  reservation  of 
legislative  power,  to  inhibit  at  any  time  un- 
just discrimination  between  persons  and  lo- 
calities.    But  as  the  section  seems  to  be  not 
so  plain  to  counsel  as  to  preclude  discussion, 
we  will  look  to  the  reason  for  its  adoption, 
— ^always  a  sure  guide  to  the  meaning  of 
lawmakers.    As  there  existed  in  neither  the 
former  Constitution  nor  statutes  enacted  un- 
der it  any  provision  of  the  character,  scope, 
or  purpose  of  5  218,  it  was  obviously  adopted 
to  prevent  continuance  of  what  was  deemed 
a  wrong  hitherto  committed  with  impunity 
by  reason  of  a  defect  of  the  law.     Therefore, 
the  nature  of  that  wrong  being  ascertained, 
as  may  be  readily  done  by  recurring  to  facts 
of    common    occurrence,    and    too    widely 
known  to  escape  judicial  notice,  that  inter- 
pretation should  be  given  which  will  "most 
surely  advance  the  remedy  and  suppress  the 
mischief."    For   many   years   prior   to   the 
adoption  of  the  present  Constitution  there 
had  been  general  and  unavailing  complaint 
of  discrimination  by  railroad  companies  of 
this  state,  respecting  compensation  charged 
and  received,  in  favor  of  localities  where  ex- 
isted competition  in  the  business  of  transpor- 
tation, and  of  comparatively  excessive  com- 
pensation being  exacted  at  localities  where, 
because   there    was    not   such    competition, 
shippers  were  at  the  mercy  of  the  carriers. 
But  it  was  argued  substantially  there,  as 
here  and  now,  that  competition  made  such 
difference  of  circumstances  and  conditions  as 
justified  the  discrimination  complained  of. 
The  legislature  did  not  attempt  to  give  re- 
lief.   The  court,  in  absence  of  an  express 
statute  on  the  subject,  and  as  long  as  the 
amount  of  compensation  charged  or  received 
was  within  the  charter  limit,  could  not  in- 
tervene to  prevent  a  railroad  company  adopt- 
ing, as  matter  of  assumed  business  policy, 
rates  to  meet  competition.     There  was  no 
complaint  of  discrimination  between  places 
on  the  same  line  of  railroad  where  j^here  was 
not  competition.       And,  if  there  had  been, 
the  court  was,  upon  common-law  principles 
applicable  to  common  carriers,  empowered 
to  prevent  it,  because  such  discrimination 
would  have  been  wanton,  and  without  excuse 
of  business  policy  or  necessity.     It  is  thus 
'  made  manifest  the  object  of  §  218  was  to 
remedy  a  defect  of  the  law  by  thereafter 
disallowing  competition,  or  other  considera- 
tions affecting  the  carrier  only,  not  the  gen- 
eral public,  as  excuse  for  charging  or  receiv- 
ing greater  compensation  in  the  aggregate 
for  transporting  persons  or  property  in  this 
state  the  shorter  than  longer  distance.    And 
it  is  based  upon  two  propositions:     First. 
That  the  actiml  cost  of  transportation  is 
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not  generally  greater  for  the  shorter  than 
longer  distance;  therefore  to  charge  and  re- 
ceive greater  compensation  in  the  aggregate 
for  the  former  than  the  latter  is  unfair  and 
oppressive.  Second.  That  it  is  contrary  to 
usual  business  methods,  and  not  to  be  as- 
sumed, that  a  railroad  company  would,  even 
under  stress  of  competition,  reduce  rates  of 
compensation  for  transportation  to  and 
from  competitive  points  so  low  as  not  to 
leave  a  reasonable  margin  of  profit;  there- 
fore an  excess  of  aggregate  compensation  for 
transportation  to  and  from  noncompetitive 
points  is  generally  an  unjust  and  inexcusa- 
ble extortion.  So,  if  competition  be  held  to 
constitute,  in  the  meaning  of  §  218,  the  real 
difference  of  "circumstances  and  conditions," 
the  section,  though  deemed  of  such  urgent 
importance  as  to  be  made  part  of  the  organic 
law,  would  be  scarcely  effectual  for  any  pur- 
pose whatever ;  for  there  could  not  be  an  ap- 
proach to  similarity,  but  necessarily  a  com- 
plete dissimilarity,  of  circumstanoes  and 
conditions  of  the  transportation  of  persona 
and  property  the  longer  distance,  nearly  al- 
ways to  and  from  a  place  where  there  is 
competition,  and  the  shorter  distance  nearly 
always  to  and  from  a  place  where  there  is 
not  competition.  Consequently,  discrimina- 
tion in  aggregate  compensation  between  such 
localities  coiUd  still  be  made  at  will  of  the 
carrier,  and  without  legal  restraint. 

It  is  further  contended  that  a  railroad  com- 
pany should  be  permitted  to  vary  rates  of 
compensation  regardless   of  cost   of  service, 
and  even  to  the  extent  of  arbitrary  discrim- 
ination between  localities,  in  order  to  develop 
resources  of  the  state,  and  at  the  same  time 
increase    its   own   business.     Due    estimate 
should  be  put  upon  advantages  to  society  that 
have  resulted  from  the  construction  and  will 
continue  to  result  from  the  extension  of  rail- 
roads; and  due  regard  should  be  had  to  the 
rights  and  interest  of  carriers  as  well  as  of 
those  who  patronize  them.     But  such  consid- 
erations do  not  justify  a  wrong  interpreta- 
tion, and  consequent  defeat,  of  the  main  pur- 
pose of  5  218.    After  all,  the  best  guaranty 
of  success  by  the  company  and  benefit  to  the 
general  public  from  the  operation  of  rail- 
roads is  to  abide  by  the  law  as  it  is,  and 
deal  fairly,  justly,  and  impartially  with  per- 
sons and  localities.     It  is  true  that  for  well- 
known  reasons  there  cannot  be   exact  simi- 
larity of  circumstances  and  conditions  as  re- 
spects  proportional   cost   of   transportation 
the  longer  and  shorter  distance.     But  there 
is  ordinarily  a  substantial  similarity  aa  re- 
spects the  actual  cost.     Hence  §  218  prohib- 
its,  not  greater   proportional,   but   greater 
compensation  in  the  aggregate,  being  diarged 
or  received  for  the  shorter  than  longer  dis- 
tance.   However,  the  framers  of  the  Con- 
stitution, aware  of  the  impracticability  of 
fixing    unchangeably    relative    amounts    of 
compensation  to  be  charged  and  received,  or 
rules  applicable  in  every  case  to  the  compli- 
cated and  varying  business  of  railroads,  and 
of  the  injustice  that  might  sometimes  result 
from  doing  so,  invested  the  railroad  commis- 
sion  with   power   to   authorize,    in   special 
cases,  a  railroad  company  to  charge  less  for 
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the  longer  than  shorter  distance,  and  to  pre- 
scribe from  time  to  time  the  extent  to  which 
such  company  may  be  relieved  from  opera- 
tion of  5  2 IS.  And  §  820,  enacted  in  har- 
mony with  %  218,  provides  that,  after  an 
order  of  the  commission  exonerating  a  rail- 
road company  from  operation  of  its  provi- 
sions as  to  any  special  violation  complained 
of,  the  company  shall  not  be  prosecuted  on 
account  of  it.  With  such  order  the  court 
cannot  interfere.  But  an  order  of  the  com- 
mission refusing  to  exonerate  makes  the  com- 
pany liable  to  prosecution;  and  the  court 
thus  acquiring  jurisdiction  must,  of  course, 
determine  the  proper  construction  of  the  two 
sections,  for  upon  that,  the  facts  being  found, 
depends  guilt  or  innocence  in  each  case.  As 
already  indicated,  we  think  the  lower  court 
did  not  err  in  giving  the  instruction  referred 
to,  nor  in  excluding  all  evidence  having  no 
beBiring  upon  the  cost  of  transportation. 

Counsel  have  cited  Teaas  d  P.  R.  Co,  v. 
Interstate  Commerce  Com^niaeion,  162  U.  S. 
197,  40  L.  ed.  940,  6  Inters.  Com.  Rep.  406 ; 
and  Interstate  Commerce  Commission  v.  Ala- 
hama  Midland  R.  Co.  (recently  decided  by 
the  Supreme  Court  of  the  United  States) 
168  U.  S.  144,  42  L.  ed.  414,  in  which,  con- 
struing $  4  of  the  Interstate  Commerce  Act 
substantially  like  {  218,  it  was  held  that, 
when  difference  of  rates  between  two  points 
of  shipment  is  the  ^ound  of  complaint,  com- 
petition is  a  leading  element  to  be  consid- 
ered; thouffh  in  each  case  the  court  was 
divided.  The  Interstate  Commerce  Act  was 
intended  to  operate,  not  within  limits  of  a 
state  merely,  but  between  and  through  states. 
And,  whatever  construction  that  high  tribu- 
nal may  put  upon  §  4  of  that  act,  we,  in  ex- 
ercise of  the  province  belonging  to  the  su- 
preme court  of  each  state  to  construe  its 
own  laws,  have  endeavored  to  so  construe  { 
218  as  not  to  kill  it;  and,  to  strengthen  the 
belief  we  have  not  misconstrued  it,  part  of 
the  dissenting  opinion  of  Justice  Harlan  in 
the  last-nam^  case  is  here  quoted:  ''Be- 
sides, the  acts  of  Congress  are  now  so  con- 
strued as  to  place  communities  on  the  lines 
of  interstate  commerce  at  the  merc^  of  com- 
peting railroad  companies  engaged  in  such 
oonunerce.  The  judgment  in  this  case,  if  I 
•do  not  misapprehend  its  scope  and  effect,  pro- 
ceeds upon  the  ground  that  railroad  com- 
panies, when  competitors  for  interstate  busi- 
ness at  certain  points,  may,  in  order  to  se- 
cure traffic  for  and  at  those  points,  establish 
rates  that  will  enable  them  to  accomplish 
that  result,  although  such  rates  may  discrim- 
inate against  intermediate  points.  Under 
such  an  interpretation  of  tne  statutes  in 
question,  they  may  well  be  regarded  as  rec- 
ognizing the  authority  of  competing  railroad 
companies  engaged  in  interstate  commerce- 
when  tneir  interests  will  be  subserved  there- 
by— ^to  build  up  favor^  centers  of  population 
at  the  expense  of  the  business  of  the  country 
at  large.  I  cannot  believe  that  Congress  in- 
tended any  such  result,  nor  do  I  think  that 
its  enactment^,  properly  interpreted,  would 
lead  to  such  a  result." 

The  judgment  is  affirmed. 


Dv  Belle,  J.,  dissenting: 

The  provisions  of  law  involved  in  this  ease 
are  §  218  of  the  Constitution  and  S  820  of 
the  Kentucky  Statutes,  as  follows: 

Const.  §  218:  "It  shall  be  unlawful  for 
any  person  or  corporation  owning  or  operat- 
ing a  railroad  in  this  state,  or  any  common 
carrier,  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transpor- 
tation of  passengers  or  of  property  of  like 
kind,  under  substantially  similar  circum- 
stances and  conditions,  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in 
the  same  direction,  the  shorter  being  includ- 
ed within  the  longer  distance;  but  this  shall 
not  be  construed  as  authorizing  any  common 
carrier  or  person  or  corporation  owning  or 
operating  a  railroad  in  this  state  to  receive 
as  great  compensation  for  a  shorter  as  for 
a  longer  distance;  provided  that  upon  appli- 
cation to  the  railroad  commission  such  com- 
mon carrier  or  person  or  corporation  owning 
or  operating  a  railroad  in  this  state,  may,  in 
special  cases,  after  investigation  by  the  com; 
mission,  be  authorized  to  charge  less  for 
longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property; 
and  the  commission  may,  from  time  to  time, 
prescribe  the  extent  to  which  such  common 
carrier  or  person  or  corporation  owning  or 
operating  a  railroad  in  this  state  may  be  re* 
lieved  from  the  operations  of  this  section.** 

Ky.  Stat.  $  820:  "If  any  person  owning 
or  operating  a  railroad  in  tiiis  state,  or  any 
common  carrier,  shall  charge  or  receive  any 
greater  compensation  in  the  aggregate  for' 
uie  transportation  of  passengers  or  property 
of  like  kind,  under  substentially  similar 
circumstances  and  conditions,  for  a  shorter 
than  for  a  longer  distance,  over  the  same 
line  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance,  such 
person  shall,  for  each  offense,  be  guilty  of  a 
misdemeanor,  and  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars, 
to  be  recovered  by  indictment  in  the  Frank- 
lin circuit  court,  or  the  circuit  court  of  any 
county  into  or  through  which  the  railroad 
or  common  carrier  so  violating  runs  or  car- 
ries on  its  business.  Upon  complaint  made 
to  the  railroad  commission  that  any  railroad 
or  common  carrier  has  violated  the  provi- 
sions of  this  section,  it  shall  be  the  duty  of 
the  commission  to  investigate  the  grounds 
of  complaint,  and  if,  after  such  investiga- 
tion, the  commission  deems  it  proper  to  ex- 
onerate the  railroad  or  common  carrier  from 
the  operation  of  the  provisions  of  this  sec- 
tion, an  order  in  writing  to  that  effect  shall 
be  made  by  the  commission,  and  a  copy 
thereof  delivered  to  the  complainant  and  the 
railroad  or  common  carrier,  and  the  same 
shall  be  published  as  a  part  of  the  report  of 
the  commission;  and,  after  such  order,  the 
railroad  or  carrier  shall  not  be  prosecuted  • 
or  fined  on  account  of  the  complaint  made. 
If  the  commission,  after  investigation,  fails 
to  exonerate  the  railroad  or  carrier  from  the 
operation  of  the  provisions  of  this  section, 
an  order  in  writing  to  that  effect  shall  be 
made  by  the  commission,  and  a  copy  thereof 
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delivered  to  the  complainant,  and  to  the  rail- 
road or  common  carrier,  and  the  same  shall 
be  published  as  a  part  of  the  report  of  the 
commission;  and,  after  such  order,  it  shall  be 
the  duty  of  the  commission  to  furnish  a  state- 
ment of  the  facts,  together  with  a  copy  of 
its  order,  to  the  grand  jury  of  any  county, 
the  circuit  court  of  which  has  jurisdiction, 
in  order  that  the  railroad  company  or  car- 
rier may  be  indicted  for  the  offense ;  and  the 
commission  shall  use  proper  efforts  to  see 
that  such  company  or  carrier  is  indicted  and 
prosecuted." 

Without- taking  time  in  considering  the 
question  whether  the  statute  is  in  conflict 
with  the  constitutional  provision,  in  that  it 
makes  no  provision  for  application  to  the 
railroad  commission  by  the  carrier  for  au- 
thority to  charge  less  for  the  longer  than  the 
shorter  haul  in  special  cases,  which  wsis  the 
evident  intention  of  the  Constitution,  but 
provides  only  for  a  complaint  against  the 
carrier  for  a  violation  of  the  provisions  of 
the  statute,  or  the  question  whether  the  in- 
tiictment  is  defective,  I  wish  to  call  atten- 
tion to  the  fact  that  S  218  of  the  Constitu- 
tion is  taken  almost  verbatim  from  §  4  of 
the  Interstate  Commerce  Act.  Our  consti- 
tutional convention  adopted  the  lonff  and 
short  haul  section  at  its  session  closing 
April  11,  1891.  At  the  time  of  its  adoption 
into  our  Constitution,  that  section  had  been 
construed  by  two  United  States  circuit 
courts  and  by  the  Interstate  Commerce  Com- 
mission, it  being  held  that  "substantially 
similar  circumsto.nces  and  conditions"  did 
not  mean  solely  the  cost  of  carriage,  but  in- 
cluded also  real  competition,  which  the  car- 
rier might  meet  by  reduction  of  rates  to  the 
competitive  point,  without  making  applica- 
tion to  the  commission  for  authority.  I  at- 
tach little  importance  to  the  extracts  given 
in  the  arguments  from  the  constitutional 
convention  debates  as  a  means  of  ascertain- 
ing the  intent  of  the  provisions  adopted ;  but 
in  this  case  those  extracts  show  that  the  at- 
tention of  the  convention  was  called  to  the 
fact  that  under  the  Interstate  Commerce  Act 
a  less  charge  for  the  longer  haul  was  per- 
mitted when  there  was  river  competition  at 
the  more  distant  point.  Under  the  well- 
settled  rule  of  construction,  the  convention 
must  be  assumed  to  have  had  those  construc- 
tions in  mind  when  they  adopted  the  section. 
Those  constructions  have  been  followed  with 
strict  uniformity  in  this  country,  to  say 
nothing  of  the  English  authorities,  the  cases 
adversely  decided  having  been  reversed,  with 
fin  apparent  exception  in  the  Social  Circle 
Case.  That  case  was  decided  by  the  commis- 
sion upon  the  ground,  in  substance,  that 
there  was  no  competition.  The  circuit  court 
dismissed  the  bill  on  the  ground  that  the 
transportation  for  the  two  hauls  was  not 
over  the  same  line.     The  circuit  court  of  ap- 

fjeals  reversed  the  circuit  court  without  de- 
ivering  an  opinion,  and  the  Supreme  Court 
(162  U.  S.  184,  40  L.  ed.  935,  5  Inters.  Com. 
Kep.  391)  held  the  decision  of  the  question 
unnecessary,  and  declined  to  decide  it. 

In  the  case  at  bar  it  was  shown  that  there 
was  a  substantial  difference  in  the  mileage 
cost  of  transportation  of  coal  from  Pitts- 
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burg,  Kentucky,  to  Louisville,  as  compared 
with  its  transportation  to  Lebanon,  for  the 
reason  that  the  greater  A'olume  of  traffic  in 
coal  and  other  freight  to  Louisville  made  it 
possible  to  haul  the  Louisville    freight    in 
through  trains,  loaded  to  their  full  capacity, 
aYid  without  delay,  while  the  traffic  to  Leb- 
anon, by  reason  of  its  smaller  volume,  was 
necessarily  transported  in  local  trains,  which 
is  more  expensive.     It  was  also  shown  that 
the  coal  destined  to  Elizabethtown  could  be 
handled  in  the  through  trains  as  far  as  Leb- 
anon Junction,  which  was  the  end  of  the 
division,  and  only  12  miles  from  Elizabeth- 
town.     The  appellant  company  was  not  per- 
mitted to  prove  that  the  transportation  of 
coal  from  Pittsburg  and  all  the  mining  sec- 
tion   of   Southeastern    Kentucky    to    Louis- 
ville was  not  only  affected,  but  controlled, 
by  competition  at  the  latter  point,  which  did 
not  exist  at  all  at  Lebanon.     Tliis  competi- 
tion was  from  West  Virginia  and  Pennsylva- 
nia coal  brought  in  barges  down  the  Ohio  to 
Louisville, — ^by  the  cheapest  known  method 
of    transportation.    The    cheapness    of    its 
transportation  gave  Pennsylvania  and  West 
Virginia  coal  control  of  the  Louisville  mar- 
ket, and  no  other  coal  could  be  sold  there  un- 
less the  transportation  rates  were  made  so 
low  as  to  enable  it  to  compete  with  the  coal 
from  those  states.     Neither  the  Southeast- 
ern nor  Southwestern  Kentucky  coal  fields 
could  reach  the  Louisville  market  at  all  but 
for   the   very   low   rates   of   transportation 
given  to  Louisville  over  the  Kentucky  rail- 
roads; and  if  those  rates  cannot  be  given, 
Louisville  must  depend  entirely  for  coal  up- 
on West  Virginia  and  Pennsylvania,  or  upon 
the  mines  of  other  states,  which,  under  the 
Interstate  Commerce  Act,   can   obtain   low 
through  rates  to  competitive  points  across 
this     state.     No    injustice    from     the   low 
through  rates  to  Louisville  resulted  to  Leb- 
anon or  other  intermediate  points,  for  the 
rates  to  those  points  would  have  been  the 
same,  and  the  cost  of  coal  probably  hiffher. 
if  the  Southeastern  Kentucky  coal  could  not 
have  been  carried  to  Louisville.     The  major- 
ity opinion  is,  in  effect,  that  cost  of  trans- 
portation is  the  only  circumstance  or  condi- 
tion that  can  be  considered.     If  that  be  so. 
it  is  strange  that  more  apt  words  were  not 
used  in  the  Constitution.     The  words  used 
are  certainly  susceptible  of  a  far  wider  sig- 
nificance.    In  my  view,  the  section  quoted 
left  the  railroads  in  the  same  condition,  and 
with  the  same  rights,  as  before  its  adoption, 
except  in  so  far  as  something  is  expressly 
forbidden   to  be   done.     As   said  by  Judge 
Jackson   (then  circuit  judge)   in  a  case  aft- 
erwards affirmed  by  the  supreme  court,  and 
twice    subsequently   quoted   with    approval 
(162  U.  S.  184,  197,  40  L.  ed.  935,  939.  & 
Inters.  Com.   Rep.   391):     "Subject  to  the 
two  leading  prohibitions  that  their  charges 
shall  not  be  unjust  and  unreasonable,  and 
that  they  shall  not  unjustly  discriminate  so 
as  to  give  undue  preference  or  advantage,  or 
subject  to  undue  prejudice  or  disadvantage, 
persons  or   traffic   similarly  circumstanced* 
the  Act  to  Regulate  Commerce  leaves  com- 
mon carriers  as  they  were  at  common  law, 
free  to  make  special  contracts  looking  to  the 
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increase  of  their  business,  to  classify  their 
traffie,  to  adjust  and  apportion  their  rates 
so  as  to  meet  the  necessities  of  commerce, 
and  generally  to  manage  their  important  in- 
terests upon  the  same  principles  which  are 
recognized  as  sound  and  adopted  in  other 
trades  and  pursuits."  Interstate  Commerce 
Commission  v.  Baltimore  d  0.  R.  Co.  43  Fed. 
Rep.  37,  3  Inters.  Com.  Rep.  192.  In  the 
ease  of  Missouri  P,  R,  Co.  v.  Texas  d  P.  R. 
Co.  31  Fed.  Rep.  862,  it  was  said:  "Nor 
can  it  well  be  denied  that,  as  between  the 
short  and  long  haul,  competition  may  exist 
to  that  extent  that  what  would  otherwise 
be  similar  circumstances  and  conditions  will 
be  dissimilar  circumstances  and  conditions." 
In  Ex  parte  Koehler,  31  Fed.  Rep.  315,  1  In- 
ters. Com.  Rep.  317,  the  court  said: 
** Freight  carried  to  or  from  a  competitive 
point  is  always  carried  under  'substantially 
dissimilar  circumstances  and  conditions' 
from  that  carried  to  or  from  noncompetitive 
points.  In  the  latter  case  the  railway  makes 
its  own  rates,  and  there  is  no  good  reason 
why  it  should  be  allowed  to  charge  less  for 
a  long  haul  than  a  short  one.  When  each 
haul  IS  made  from  or  to  a  noncompetitive 
point,  the  effect  of  such  discrimination  is  to 
build  up  one  place  at  the  expense  of  the 
other.  Such  action  is  wilfully  unjust,  and 
has  no  justification  or  excuse  in  the  exigen- 
cies or  conditions  of  the  business  of  the  cor- 
poration. In  the  former  case  the  circum- 
stances are  altogether  different.  The  power 
of  the  corporation  to  make  a  rate  is  limited 
by  the  necessities  of  the  situation.  Compe- 
tition controls  the  charge.  It  must  take 
what  it  can  get,  or,  as  was  said  in  Eco  parte 
Koehler,  23  Fed.  Rep.  533,  'abandon  the  field, 
and  let  its  road  go  to  rust.'  "  In  Interstate 
Com,merce  Commission  v.  Atchison,  T.  d  8. 
F.  R.  Co.  50  Fed.  Rep.  295,  4  Inters.  Com. 
Rep.  323,  the  court  said:  "If  the  circum- 
stances and  conditions  are  not  substantially 
similar,  the  prohibition  imposed  by  the 
statute  does  not  apply  at  all.  .  .  .  The 
common  carrier  cannot  be  required  to  ignore 
or  overcome  existing  differences  in  the  trans- 
portation facilities  of  different  localities, 
created,  not  by  its  own  arbitrary  action,  but 
by  nature,  or  by  enterprises  beyond  its  con- 
trol." In  the  case  of  Behhner  v.  Louisville 
d  y,  R.  Co.  71  Fed.  Rep.  835,  decided  by  the 
United  States  circuit  court  for  the  district 
of  South  Carolina,  January  22,  1896,  the 
court  quoted  from  Judge  Cooley  {R-e  Louis- 
ville  d  N.  R,  Co.  1  Inters.  Com.  Com.  Rep. 
57,  1  Inters.  Com.  Rep.  280),  as  follows: 
"  'The  charging  or  receiving  a  greater  com- 
pensation for  the  shorter  than  for  the  longer 
haul  is  seen  to  be  forbidden  only  when  both 
are  under  substantially  similar  circumstan- 
ces and  conditions;  and  therefore,  if  in  any 
case  the  carrier,  without  first  obtaining  an 
order  of  relief,  shall  depart  from  the  general 
rule,  its  doii\g  so  will  not  alone  convict  it  of 
illegality,  since,  if  tfav>  circumstances  and 
conditions  of  the  two  hauls  are  dissimilar, 
the  statute  is  not  violated.'  This  is  quoted 
with  approbation  by  the  United  States  cir- 
cuit court,  southern  district  of  California. 
Interstate  Commerce  Commission  v.  Atchi- 
son, T.  d  8.  F,  R.  Co.  60  Fed.  Rep.  295,  4  In- 
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ters  Com.  Rep.  323.  When,  then,  may  the 
circumstances  and  conditions  of  the  two 
hauls  be  said  to  be  dissimilar  ?  Judge  Cooley, 
in  the  same  case,  answers  this  question: 
'Among  other  things,  in  cases  where  the  cir- 
cumstances and  conditions  of  the  trafiic  were 
affected  by  the  element  of  competition,  and 
where  exceptions  might  be  a  necessity  if  the 
competition  were  to  continue.  Ana  water 
competition  was,  beyond  doubt,  especially  in 
view.'  .  .  .  The  interstate  commerce  law 
was  intended  to  promote  trade.  Such  a  con- 
struction as  is  now  sought  would  destroy 
competition,  the  life  of  trade."  And  see  In- 
terstate Commerce  Commission  v.  Alabama 
Midland  R.  Co.  69  Fed.  Rep.  227,  5  Inters. 
Com.  Rep.  308,  41  U.  S.  App.  453,  74  Fed. 
Rep.  715,  21  C.  C.  A.  51,  5  Inters.  Com.  Rep. 
685.  The  doctrine  of  these  cases  has  been 
followed  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  recent  case  of  Interstate 
Commerce  Commission  v.  Alabama  Midland 
R.  Co.  (decided  Nov.  8,  1897)  168  U.  S.  144, 
42  L.  ed.  414.  Said  the  court  in  that  case: 
"The  competition  may  in  some  cases  be  such 
as,  having  due  regard  to  the  interests  of  the 
public  and  of  the  carrier,  ought  justly  to 
have  effect  upon  the  rates,  and  in  such  cases 
there  is  no  absolute  rule  which  prevents  the 
commission  or  the  courts  from  taking  that 
matter  into  consideration."  The  supreme 
court  expressly  states  the  conclusion  that  in 
complying  with  the  provisions  of  the  3d  and 
4th  sections  of  the  act,  competition  which  af-  / 
fects  rates  is  one  of  the  matters  to  be  con- 
sidered. The  court  further  holds  that,  where 
the  circumstances  and  conditions  of  the  long 
haul  and  short  haul  are  substantially  dissim- 
ilar, there  is  no  necessity  for  the  railroad 
company  to  apply  to  the  commission  for  au- 
thority to  charge  less  for  the  long  haul  than 
for  the  short  haul.  Of  course,  whether  act- 
ual competition  exists  is  a  question  of  fact 
depending  on  the  matter  proved  in  each  case. 
It  is  legitimate  to  consider  a  question  of 
state  policy  as  tending  to  show  what  was 
intended  by  a  law,  whether  a  provision  of 
the  organic  law  or  a  statute.  Not  that  we 
should  decide  a  case  upon  what  we  think  the 
proper  policy  to  pursue,  but  we  may  consider 
the  policy  which  the  lawgivers  had  in  view 
as  indicating  what  is  the  meaning  of  their 
enactment.  Surely,  the  framers  of  our  Con- 
stitution did  not  intend  to  cripple  or  destroy 
a  growing  industry  of  the  state.  But  the 
construction  by  the  supreme  court  of  the 
Interstate  Commerce  Act,  which  is  the  same 
which  was  given  it  at  the  time  it  was  copied 
into  our  Constitution,  and  the  construction 
now  given  to  our  Constitution  by  the  ma- 
jority opinion,— directly  the  reverse  of  that 
which  prevailed  when  the  instrument  was 
adopted, — work  together  to  accomplish  that 
end.  Under  the  law  as  laid  down  by  the  su- 
preme court,  it  is  perfectly  lawful  for  the 
appellant  company,  transporting  interstate 
commerce,  in  order  to  meet  the  Ohio  river 
competition  at  Louisville,  to  carry  coal  from 
Jellico,  Tennessee,  to  Louisville  at  a  lower 
rate  than  it  charges  from  Jellico,  Tennessee, 
to  Lebanon,  Kentucky.  Under  the  majority 
opinion,  it  cannot  carry  coal  from  Jellico, 
Tennessee,  to  Louisville  at  a  less  rate  than 
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it  charges  to  Lebanon.  If,  therefore,  it  be 
true,  as  claimed,  that  the  low  through  rate 
given  to  the  competitive  point  is  not  suffi- 
cient to  pay  the  cost  of  transportation,  tak- 
ing into  consideration  the  lixed  charges  of 
the  railroad, — ^interest  on  debt,  officiid  sal- 
aries, etc., — it  follows,  not  that  the  rate  to 
Lebanon  and  other  noncompetitive  points 
will  be  lowered,  but  that  the  through  rate  to 
the  competitive  point  (Louisville)  must  be 
abandoned.  The  appellant  will  therefore  be 
precluded  from  transporting  Kentucky  coal 
to  the  greatest  market  for  it,  and  the  mines 
shipping  from  Tennessee  will  have  the  bene- 
fit of  lK)uisville  as  a  market  for  their  sur- 
plus, without  any  competition  from  Ken- 
tucky points.  It  appears  that  the  Louisville 
market  is  almost  indispensable  to  the  suc- 
cessful workinff  of  the  Kentudcy  mines.  Giv- 
ing access  to  that  market  by  a  through  com- 
petitive rate  works  no  injury  to  I^banon, 
or  to  any  other  noncompetitive  point,  but  is 
a  benefit  in  which  Lebanon  and  other  points 
indirectly  share.  To  deprive  the  Kentuclr^ 
mines  of  that  benefit  will  profit  no  one  ex- 
cept the  miners  of  other  states,  which  will 
thereby  secure  a  monopoly  of  the  Louisville 
market.  But,  without  considering  the  au- 
thorities, and  without  considering  what  the 
constitutional  convention  ought  to  have  in- 
tended, and  doubtless  did  int^d,  as  matter  of 
policy,  for  the  interests  and  industries  of  the 
state,  the  language  of  the  enactment  shows  be- 
yond question  what  was  the  object  intended 
to  be  ^ected  by  this  provision  of  the  Consti- 
tution, and  in  what  way  was  that  object  to 
be  eJQTected.  It  was  made  unlawful  lor  the 
carrier  to  charge  a  greater  compensation  in 
the  aggregate  for  transportation  of  passen- 
gers or  property  for  a  shorter  than  for  a 
longer  haul,  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  in  the 
longer  distance,  if  such  transportation  be 
made  under  substantially  similar  circum- 
stances and  conditions;  but  in  the  prohibi- 
tion of  a  greater  charge  for  a  shorter  dis- 
tance it  was  provided  that  unconditional  au- 
thority should  not  be  given  by  implication 
to  make  as  great  a  charge  for  a  shorter  as 
for  a  longer  haul.  It  is  therefore  unlawful 
to  charge  as  great  a  compensation  for  the 
shorter  as  for  the  longer  haul,  when  the 
shipments  are  made  under  substantially  sim- 
ilar circumstances  and  conditions.  But 
eiven  where  the  shipments  are  made  under 
substantially  similar  circumstances  and  con- 
ditions, and  where  the  carrier  would,  there- 
fore, be  confessedly  guilty  of  violating  the 
section  if  more  were  charged  for  the  shorter 
than  for  the  longer  haul,  on  application  to 
the  commission  he  may  be  authorized  to 
make  less  charge  for  the  longer  haul,  and 
the  commission  may  prescribe  the  extent  to 
which  he  may  be  relieved  from  the  operation 
of  the  section.  When  charged  with  a  viola- 
tion of  the  law,  the  carrier  may  answer — 
First,  that  the  shipments  were  not  made  un- 
der substantially  similar  circumstances  and 
conditions,  but  under  circumstances  and  con- 
ditions materially  difiTerent;  or,  second,  con- 
fessing the  circumstances  and  conditions  to 
be  substantially  similar,  the  carrier  may  an- 
swer that  application  has  been  made  to  the 
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commission,  and  authority  given  by  it  to 
make  the  less  charge  for  the  longer  distance. 
If  the  circumstances  and  conditions  of  ship- 
ment are  materially  diseimilar.  the  law  does 
not  apply  at  all,  and  there  is  no  need  to  be 
relieved  from  its  operation  by  the  commis- 
sion. In  this  case  the  appellant  admits  that 
it  has  charged  a  greater  sum  for  the  shorter 
than  the  longer  naul,  but  claims  that  the 
shipments  have  not  been  made  under  sub- 
stantially similar  circumstances  and  condi- 
tions; and  has  undertaken  to  make  good  its 
defense  by  showing — First,  tiiat  the  greater 
relative  cost  of  the  short  haul  makes  a  sub- 
stantial dissimilarity;  and,  second,  by  ofiTer- 
ing  to  show  that,  by  reason  of  competition 
from  the  Ohio  river  and  from  other  railroads 
at  Louisville,  the  shipments  to  that  place 
have  not  been  made  under  circumstances  and 
conditions  substantially  similar  to  those 
which  apply  to  a  shipment  to  Lebanon. 
The  testimony  as  to  the  cost  of  carriage  is 
admittedly  competent.  The  question  pre- 
sented here  is  whether  proof  that  Louisville 
is  a  competitive  point  and  Lebanon  is  not 
is  competent  to  show  that  the  circumstances 
and  conditions  are  dissimilar. 

I  have  said  that,  where  the  circumstances 
and  conditions  are  dissimilar,  the  law,  undef 
its  own  terms,  does  not  apply;  but  this  is 
to  be  taken  with   some  modification.    Be- 
cause a  less  charge  is  allowable  under  the 
act  for  a  longer  distance  than  for  a  shorter, 
on  account  of  a  less  cost,  it  does  not  follow 
that  the  act  loses  its  application  entirely. 
The  proper  construction  is  that  the  less  rate 
is  allowable  only  as  it  is  in  proportion  to 
the  less  cost.     The  cost  might  oe  very  little 
less  for  the  lon^r  haul,  and  yet  the  charge 
made  be  materially  less,  in  which  case  the 
act  would  apply,  because  the  less   chaige 
would  not  be  justified  by  the  lesa  cost,  and 
would  clearly  be  the  result  of  an  unjust  and 
arbitrary  discrimination.    And  so,  if  it  ap- 
pear that  a  point  is  a  competitive  one,  it  does 
not  follow  from  that  fact  alone  that  the  law 
is  not  applicable.    It  must  also  appear  that 
the  less  charge  is  induced  solely  by  the  com- 
petition, or  by  it  and  the  fact  that  the  cost 
IS  less ;  otherwise,  under  pretense  of  less  cost 
of  shipment  and  alleged  competition,  the  car- 
rier might  charge  the  less  price  arbitrarily, 
and  solely  because  of  a  desire  to  favor  one 
locality  over  another.    When  the  real  pur- 
pose of  the  provision  is  considered,  it  scans 
plain  that  its  enactment  was  not  at  all  for 
the  purpose  of  enforcing  reasonable  rates  of 
transportation, — a  matter  which  is  provided 
for  by  other  stitutes  and  by  the  common  law. 
That  is  clearly  not  the  purpose  of  this  enact- 
ment, because,  if  the  charge  in  this  case  had 
been  $1.66  from  Pittsburg  to  Louisville,  the 
rate  from  Pitteburg  to  Lebanon  bein^  $1.55, 
no  one  would  have  dreamed  of  invoking  tiie 
aid  of  the  provision  under  consideration  to 
effect  a  reduction  of  the  rate   to  Lebanon: 
nor  could  it  be  \nvdced  if  the  charges  had 
been  $2  to  Lebanon  and  $2.10  to  Louisville. 
The  enactment,  therefore,  does  not  i>rohibit 
the  carrier  imposing  anv  rate  it  desires,  so 
long  as  a  less  rate  in  the  aggregate  is  not 
charged  for  the  longer  than  for  the  shorter 
haul.    Clearly,  the  only  purpose  was  to  pre- 
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▼CDt  the  carrier  from  arbitrarily  favorinff 
one  locality  over  another.  Complaint  had 
been  made  that,  by  discrimination  in  rates, 
railroad  companies  would  build  up  towns 
and  cities  where  they,  or  their  management, 
owned  property,  ana  to  prevent  such  injus- 
tice and  arbitrary  discrimination  this  provi- 
sion was  enacted.  The  act  was  intended  to 
prevent  the  building  up  of  favored  centers 
of  population  at  the  expense  of  the  country 
at  large.  But,  if  the  less  rate  is  fairly  at- 
tributable to  the  fact  that  the  cost  of  ship- 
ment for  the  longer  distance  is  less  than  the 
cost  of  shipment  to  the  nearer  point,  it  fol- 
lows that  the  difference  in  charge  is  not  at- 
tributable to  an  arbitrary  design  to  favor 
one  locality  at  the  expense  of  another;  and 
so  if  the  less  rate  for  the  longer  haul  is  fair- 
ly attributable  to  competition  in  business,  by 
water  or  otherwise.  The  act  of  arbitrarily 
favoring  one  locality  over  another  is  that 
act  which  it  was  the  purpose  of  the  consti- 
tutional convention  and  the  legislature  to 
condemn.  But,  if  the  difference  m  charge  is 
attributable  to  legitimate  motives, — that  is, 
any  motive  other  than  that  condemned  by  the 
law, — then  there  is  no  room  for  the  operation 
of  the  law,  as  that  which  it  prohibits  is  not 
in  fact  done.  To  charge  a  carrier  with  a 
violation  of  this  law  is,  in  substance,  to 
charge  it  with  unjustly  favoring  one  locality 
over  another,  by  charging  the  favored  place 
with  a  less  rate,  though  the  shipment  is  for 
a  longer  distance;  and  it  is  a  legitimate  an- 
swer to  say  that  the  less  charge  was  made 
for  another  cause  than  the  one  the  law  pro- 
hibits, and  therefore,  unless  the  law  is  one 
to  re&^late  the  cost  of  shipment  or  competi- 
tion m  business,  the  causes  named  may  be 
shown  to  have  induced  the  less  charge.  It 
can  hardly  be  claimed  that  the  purpose  of 
the  law  was  to  deprive  Louisville  of  its  low 
or  competitive  rate,  or  to  attempt  to  place 
Lebanon  in  as  favorable  a  geographical  po- 
sition as  if  it  were  situated  on  a  large  water- 
course. I  think,  therefore,  that,  so  long  as 
Louisville  is  nven  only  the  benefit  of  its 
natural  advantages,  and  only  such  low  rates 
as  flow  from  geographical  position,  it  can- 
not be  said  that  there  has  been  any  arbitrary 
discrimination,  to  prevent  which  alone  this 
law  was  adopted.  Conceding  the  force  and 
vigor  of  the  argument  of  the  Chief  Justice, 
I  have  been  compelled  to  reach  a  different 
conclusion. 


J.,  concurs  in  this  dissent. 


A  petition  for  rehearing  having  been  filed, 
Lewis,  Ch.  J.,  on  October  28,  1898,  handed 
down  the  following  response: 

Willing  to  consider  all  that  can  be  said  bv 
those  who  believe  themselves  injuriously  af- 
fected b^  the  opinion  in  this  case,  we  have, 
in  addition  to  the  petition  for  rehearing  filed 
by  appellant  as  matter  of  right,  permitted  pe- 
titions filed  in  behalf  of  twenty  or  more  coal 
companies.  It  is  urged  as  reason  for  with- 
drawal of  the  opinion  that  if  railroad  com% 
panics  be  not  permitted  to  make  special  rates 
to  competitive  points,  shipment  of  coal  mined 
in  this  state  must  cease.  Though  an  argu- 
ment drawn  from  hardship  or  inconvenience 
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is  usually  more  appropriately  addressed  to 
lawmakers,  it  shomd,  of  course,  have  due 
weight  with  the  court  in  determining  the 
proper  construction  of  a  law  the  meaning  of 
which  is  doubtful  or  obscure,  but  never  so 
much  as  to  induce  a  construction  that  is  ab- 
surd, defeats  the  evident  object  in  view,  or 
involves  stultification  of  those  who  made  it. 
However,  the  argument  in  behalf  of  the 
coal  companies,  even  if  based  upon  entirely 
correct  premise,  is  counterbalanced  by  the 
fact  that,  while  special  rates  to  competitive 
points  may  benefit  a  particular  industry,  re- 
moval of  all  restraint  upon  discrimination 
by  railroad  companies  might  be  injurious  to 
other  industries  and  interests  connected  or 
identified  with  noncompetitive  points.  Con- 
ceding that  the  construction  we  have  been, 
by  a  sense  of  duty,  constrained  to  give  $218, 
will  work  injury  to  the  coal  industry  of  this 
state,  the  court  is  not  authorized  or  per- 
mitted to  afford  relief  by  perverting  the  true 
meaning,  and  thereby  defeating  the  manifest 
object  of  the  section.  The  neeaed  relief  must 
be  afforded,  if  at  all,  according  to,  and  in  the 
manner  provided  by,  the  law  itself,  which 
will  be  hereafter  considered. 

Counsel  for  appellant,  sifter  stating  that 
it  had  for  seven  years  relied  upon  a  construe-, 
tion  of  the  long  and  short  haul  law  settled, 
as  they  say,  by  the  Interstate  Commerce 
Commission  and  certain  circuit  courts  of  the 
United  States,  permit  themselves  to  use  this 
language:     ''The  court  of  appeals  now,  at 
this  late  day,  propose  to  repudiate  that  con- 
struction,   and    announce    a    construction 
which  has  never  been  announced  by  any  tri- 
bunal with  reference  to  the  law  from  which 
our    law    was    copied    verbatim."    Counsel 
might  without  much  effort  have  recollected 
that  the  court  of  appeals  does  never  propose, 
but  finally  decides,  the  construction  to  be 
given  such   parts  of  the  Constitution  and 
statutes  of  this  state  as  need  construction, 
and  cannot  be  foreclosed  or  bound  by  the 
views  in  regfrd  thereto  by  any  other  tri- 
bunal.    It  is  not  true  that  framers  of  the 
Constitution  adopted  §  218  with  a  view  to  a 
construction  that  had  been  put  upon  §  4  of 
the  Interstate  Commerce  Act  adverse  to  the 
one  we  have  given  §  218.    At  that  time  there 
had  been  no  decision  of  the  question  by  the 
Supreme  Court  of  the  United  States, — ^the 
only  tribunal  empowered  to  construe  §  4  au- 
thoritetively  and  finally.     It  could,   how- 
ever, be  said,  if  necessary,  that,  prior  to  the 
adoption  of  our  Constitution,  it  had  been 
held  by  respecteble  English  courts  that  cost 
of  service  constitutes  the  difference  of  circum- 
stences  and  conditions,  in  the  meaning  of 
their  statute  on  the  same  subject,  and  simi- 
lar in  terms  to  §  218.    The  language  of  S 
218  plainly  shows  it  was  made  part  of  the 
Constitution  for  the  definite  purpose  of  sure- 
ly inhibiting  railroad  companies  doing  some- 
thing they  had  previously  done  at  will  and 
discretion;  that  is,  charging  and  receiving 
greater  compensation  in  the  aggregate  for 
transportation  of  passengers  and  property 
for  the  shorter  than  the  longer  distance.  But 
if  competition  at  particular  localities  in  the 
business  of  transportation,  or  other  circum- 
stences  or  conditions  influencing  the  common 
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carrier,  not  afTecting  the  general  public,  be 
held  by  this  court  a  sufficient  reason  or  ex- 
cuse for  discrimination,  railroad  companies 
may,  without  legal  restraint  or  interference, 
continue  to  do  precisely  what  they  did  be- 
fore §  218  was  adapted,  and  it  becomes  a 
dead  letter.  In  order  to  give  meaning  and 
effect  to  that  section,  cost  of  service  must  be 
held  to  alone  constitute  the  difference  of  cir- 
cumstances and  conditions  which  will  au- 
thorize greater  aggregate  compensation  to 
be  charged  or  received  for  the  shorter  than 
longer  distance  of  the  same  line  of  road ;  and 
as,  only  to  the  extent  of  difference  in  the 
actual  cost  of  transportation  a  difference  of 
aggregate  compensation  may  be  rightfully 
charged  or  received,  the  general  public,  as 
well  as  the  cavrier,  is  affected  thereby.  As 
counsel  for  appellant  do  not  show  or  attempt 
to  show  in  what  manner  railroad  companies 
would  or  could  be  restrained  or  prevented 
from  charging  at  will  greater  aggregate 
compensation  for  the  shorter  than  longer  dis- 
tance, nor  what  possible  purpose  §  218  would 
or  could  serve,  if  the  construction  they  con- 
tend for  be  accepted,  we  need  not  consider 
their  petition  for  rehearing  further. 

It  is  argued  by  counsel  for  coal  companies 
that  the  court  has  and  should  exercise  juris- 
diction to  revise  an  order  of  the  railroad 
commission  refusing  an  application  to  au- 
thorize a  common  carrier,  in  special  cases, 
to  charge  less  aggregate  compensation  for 
the  longer  than  shorter  distance  of  the  same 
line  of  road.  Unquestionably,  framers  of  the 
Constitution  contemplated  probable  exist- 
ence of  exceptional  circumstances  and  con- 
ditions working  hardship  or  injustice  to  the 
railroad  company,  as  well  as  particular  in- 
dustries or  mtereste,  and  therefore  recog- 
nized the  justice  and  necessity  of  author- 
izing special  rates  to  be  given  to  competitive 
points  in  special  cases.  But  the  Constitu- 
tion does  not  contain,  nor  would  it  have 
been  practicable  to  put  in  it,  provisions  ap- 
plicable to  every  state  of  case  that  might 
arise.  The  railroad  commission  was  there- 
fore created  to  meet  the  emergency,  and  was 
intended  to  be  invested  with  full  power  to 
authorize  or  not,  in  special  cases,  less  com- 
pensation to  be  charged  for  the  longer  than 
shorter  distance,  and  to  prescribe  from  time 
to  time  the  extent  to  which  the  common  car- 
rier may  be  relieved  from  operation  of  the 
section.  In  our  opinion,  the  court  has  not 
jurisdiction  to  either  compel  the  railroad 
commission,  upon  application  of  the  common 
carrier  or  those  interested  in  particular  in- 
dustries or  *  callings,  to  suspend  or  relax 
operation  of  §  218,  or,  upon  application  of 
individuals  or  corporations  feeling  ag- 
grieved, to  prohibit  such  suspension  or  re- 
laxation, in  special  cases.  While  the  com- 
mission is  thus  and  to  that  extent  free  from 
judicial  interposition,  it  cannot,  of  course, 
nullify,  or,  except  in  special  cases,  at  all  sus- 
pend, operation  of  §  218;  and,  though  the 
railroad  commission  be  invested  with  this 
unusual  power,  it  must  be  treated  as  a  con- 
stitutional power,  with  which  the  court  can- 
not interfere. 

The  petition  for  rehearing  is  overruled. 
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A  petition  for  modification  having  been 
filed,  Lewis,  Ch.  J.,  on  December  15,  1898, 
handed  down  the  following  response: 

Appellant  was  indicted  for  the  offense  of 
unjust  discrimination,  alleged  to  have  been 
committed  as  follows :  "The  said  Louisville 
&  Nashville  Railroad  Company  ...  did 
unlawfully,  after  having  received  from  the 
Lebanon  Roller-Mills  Company  the  same 
rate  of  compensation  for  the  transportation 
of  coal  to  Lebanon,  Ky.,  that  the  said  de- 
fendant had  charged,  demanded,  and  col- 
lected from  J.  M.  Shreve  for  the  contempo- 
raneous transportetion  of  coal  of  a  like 
aiiiount,  for  the  same  distance,  over  the  same 
line,  in  the  same  direction,  refund  and  pay 
to  the  said  Lebanon  Roller-Mills  Company 
a  portion  of  the  amount  so  received  from  it 
for  said  transportetion,  to  wit,  the  sum  of 
$11.88,  as  a  rebate,  and  failed  and  refused 
to  refund  or  pay  back  to  the  said  J.  M. 
Shreve  any  portion  of  the  amounte  so  de- 
manded and  collected  from  him  for  the  trans- 
portetion of  coal  as  aforesaid,  thereby  charg- 
ing, demanding,  collecting,  and  receiving 
from  the  said  Lebanon  Roller-Mills  Company 
a  less  compensation  for  services  rendered  in 
the  transportetion  of  coal  to  Lebanon,  Ky., 
than  was  demanded,  collected,  and  received 
for  a  like  and  contemporaneous  service  in 
the  transportetion  of  a  like  traffic,  contrary 
to  the  form  of  the  stetute  in  such  cases  made 
and  provided,"  ete. 

The  indictment  was  found  under  section 
817,  Ky.  Stet.,  as  follows:  "If  any  corpora- 
tion engaged  in  operating  a  railroad  in  this 
stete  Bhall  directly  or  indirectly  by  any  spe- 
cial rate,  rebate,  drawback,  or  other 
device,  charge,  demand,  collect,  or  re- 
ceive from  any  person  a  greater  or  less 
compensation  for  any  service  rendered 
in  the  transportetion  of  passengers  or 
property  than  it  charges,  demands,  col- 
lects, or  receives  from  any  other  person  for 
doin^  for  him  a  like  and  contemporaneous 
service  in  the  transportetion  of  a  like  kind 
of  traffic,  it  shall  be  deemed  guilty  of  unjust 
discrimination."  The  penalty  for  the  of- 
fense, as  prescribed  in  section  819,  is  a  fine, 
for  the  first  offense,  of  not  less  than  $500  nor 
more  than  $1,000;  for  the  second  offense,  not 
less  than  $500  nor  more  than  $2,000;  and  for 
the  third  offense,  not  less  than  $2,000  nor 
more  than  $5,000. 

A  demurrer,  to  the  indictment  was  filed, 
consideration  of  which  requires  reference  to 
section  216  of  the  Constitution,  to  effectuate 
which  seems  to  be  the  object  of  section  817, 
Ky.  Stet.  Section  215  provides:  "All  railway, 
transfer,  belt  lines,  or  railway  bridge  com- 
panies shall  receive,  load,  unload,  transport, 
haul,  deliver,  and  handle  freight  of  the  same 
class  for  all  persons,  associations,  or  corpo- 
rations from  and  to  the  same  points  and  up- 
on the  same  conditions  in  the  same  manner 
and  for  the  same  charges  and  for  the  same 
method  of  payment."  By  section  217  of  the 
Constitution  it  is  provided  that,  for  wilfully 
or  knowingly  violating  any  provision  of  sec- 
'tion  215,  the  penalty,  upon  conviction  by  a 
court  of  competent  jurisdiction,  shall  be  for 
the  first  offense,  a  fine  of  $2,000 ;  for  the  sec- 
ond offense,  a  fine  of  $5,000;   and,  for  the 
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third  offense,  a  forfeiture,  ipso  facto,  of  fran- 
chise privileges  and  charter  rights.  It  is 
further  provided  that  the  attorney  general 
shall  forthwith,  upon  notice  of  violation  of 
section  215,  institute  proceedings  to  enforce 
the  provision  of  it.  It  will  be  observed  that 
every  duty  or  requirement,  violation  of 
which  section  817,  Ky.  Stat.,  denominates 
unjust  discrimination,  and  made  punishable 
by  section  81.9,  Id.,  is,  if  not  specifically,  sub- 
stantially and  full^,  enjoined  upon  railroad 
companies  by  section  215  of  the  Constitu- 
tion; for  every  device  specified  in  section 
817  by  which  a  railroad  company  may 
•charge  or  receive  a  greater  or  less  compen- 
sation for  transportation  of  property  from 
one  person  than  from  another  is  a  violation 
of  section  215,  and,  operating  in  connection 
with  section  217  of  the  Constitution,  it  is 
final  and  self -executing.  It  is  therefore  man- 
ifest that,  so  far  as  sections  817  and  818 
conflict  with  sections  215  and  218,  they  are 
void,  and,  so  far  as  the  indictment  in  this 
case  lacks  any  statement  of  fact  necessary  to 
constitute  a  complete  offense  under  the  two 
sections  of  the  Constitution,  it  is  defective. 

1.  The  offense  of  unjust  discrimination 
cannot,  according  to  section  217,  be  pun- 
ished, unless  it  is  knowingly  or  wilfully  com- 
mitted. Consequently,  omission  of  the  in- 
dictment to  charge  that  it  was  so  committed 
is  a  fatal  defect. 

2.  A  railroad  company  is  required  by  sec- 
tion 215  to  charge  the  same  amount  of  com- 
pensation for  transporting,  from  and  to  the 
same  points,  freight  of  the  same  class  or 
kind,  not  freight  of  different  classes  or  kinds. 
And  to  make  a  good  indictment  for  violat- 
ing that  section,  it  should  be  stated,  either 
affirmatively,  that  the  freight  in  question, 
for  which  the  defendant  company  is  alleged 
to  have  charged  different  owners  or  shippers 
different  amounts  of  compensation,  was  of 
the  same  class  or  kind,  or,  negatively,  was  not 
of  different  classes  or  kinds.  But  that  aver- 
ment was  omitted,  though  manifestly  mater- 
ial; for  that  it  is  allowable  and  proper  for 
A  railroad  company  to  classify  freight  ac- 
<K>rding  to  its  quality  or  character  and  mar- 
ketable value,  and  discriminate  in  charges 
for  carrying  different  classes  or  kinds,  is  not 
only  universally  recognized,  but  plainly  au- 
thorized by  section  215. 

3.  There  cannot  be  a  violation  of  that  sec- 
tion unless  different  charges  be  made  for 
transporting  freight  of  the  same  class  from 
and  to  the  same  points  and  upon  the  same 
•conditions. 

For  the  reasons  mentioned,  the  judgment 
is  reversed,  and  case  remanded,  that  demur- 
rer to  the  indictment  may  be  sustained. 


George  W.  DOTY  et  al,  Appts,, 

V. 

DEPOSIT  BUILDING  A  LOAN  ASSOCIA- 

TION  et  al. 
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Note. — The  above  case  is  somewhat  nnasual 
as  far  as  it  applies  to  the  enforcement  of  a 
vendor's  lien  upon  personal  property  which  was 
sold  with  land. 

For  other  cases  of  vendors'  liens,  see  also  note 

4?  L.  R.  A. 


1.  A  vendor*!!  Iten  may  be  enforced 
aaralnst  reml  property  for  the  entire 
amount  remaining  unpaid  apon  a  sale  for  a 
gross  consideration  of  such  property  and  cer- 
tain personal  property,  there  being  no  appor- 
tionment of  the  price  between  the  two  classes 
of  property. 

2.  A  circalt  court  of  one  county.  limy« 
Inv  Jurisdiction  of  tlie  parties  and  the 

original  controversy  has  jurisdiction  to  decree 
a  sale  of  land  In  another  county  as  incidental 
to  the  relief  originally  sought. 
8.  An  oflicer's  return  of  sumnions  can- 
not be  attacked  in  tbe  action  in  which 
the  same  was  made  under  Stat.  |  3760,  requir- 
ing a  direct  proceeding  against  himself  or  his 
sureties  for  such  attack  unless  there  Is  fraud 
by  the  party  benefited  thereby  or  mistake  on 
the  part  of  the  officer. 

(May  26,  1898.) 

APPEAL  by  Doty  and  wife  from  a  judg» 
ment  of  the  Circuit  Court  for  Fayette 
County  establishing  certain  liens  against 
property  claimed  by  appellants.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Z.  Gibbons  and  O.  B.  Ambrose 
for  appellants. 

Sir.  A.  M.  Baker  for  appellee  Taylor. 

Mr.  J.  8.  Botts  for  appellee  Deposit  Build- 
ing &  Loan  Association. 

Du  Bello,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  Doty  and  appellee  Taylor  en- 
tered into  a  written  contract  in  March,  1893, 
reciting  that  Doty  hfid,  on  that  day,  traded 
to  Taylor  three  lots  of  land  in  Lexington, 
together  with  certain  stock  in  the  building 
and  loan  association,  for  100  acres  of  land  in 
Owen  county,  it  being  stipulated  that  Taylor 
was  to  assume  the  loans  on  the  building  and 
loan  association  stock.  By  an  additional 
clause  of  the  contract  it  was  recited  "that 
the  party  of  the  second  part  [Taylor]  also 
trades  to  the  party  of  the  first  part  [Doty] 
the  following  personalty,"  naming  certain 
live  stock,  farming  implements,  and  farm 
products,  concluding:  "We  each  agree  to 
give  the  other  a  general  warranty  deed  to  the 
above-described  property.  Possession  given 
of  the  property  this  day  and  date,"  etc.  Tay- 
lor conveyed  to  Doty  tie  Owen  county  l'«rm, 
and  delivered  possession  of  the  personalty. 
Doty  conveyed  two  of  the  lots  in  Lexington, 
but  did  not  convey  the  Fifth  street  lot,  which 
was  under  mortgage  to  the  buildinjg  and  loan 
association.  .The  association  instituted  this 
action  against  Doty  and  wife  to  enforce  its 
mortgage,  and  made  Hardin  and  wife  defend- 
ants, they  being  grantors  in  the  deed  to  Doty 
of  the  Fifth  street  lot,  calling  upon  them  to 
set  up  whatever  claim  they  had  to  the  lot, 
and  also  asserting  a  lien  on  one  share  of 
stock  held  by  Doty  in  the  association.  Har- 
din, by  his  answer  and  cross  petition,  assert- 
ed that,  by  the  terms  of  the  deed  from  him  to 
Doty  of  the  Fifth  street  lot, — which  it  was 
admitted   authorized    Doty   to   execute    the 


to  O'Conner  v.  O'Conner  (Tenn.)  7  L.  R.  A.  38 ; 
also  Gessner  v.  Palmater  (Cal.)  13  L.  R.  A. 
187;  Frame  v.  Sllter  (Or.)  34  L.  R.  A.  690; 
and  Smith  v.  Allen  (Wash.)  89  L.  R.  A.  82. 
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mortgage  to  tbe  building  and  loan  associa- 
tion,— ^it  was  provided  that  if  he  should  re- 
pay to  Doty  the  sum  of  $486.70,  with  inter- 
est, Dot^r  should  reconvey  the  land;  but  that 
the  consideration  set  out  in  the  conveyance 
was  so  set  out  by  mistake,  there  being  no 
consideration  for  the  transfer  except  the 
agreetnent  of  Dot^  to  aid  in  borrowing  money 
from  the  building  and  loan  association. 
Hardin  prayed  for  a  correction  of  the  deed, 
and  that  it  be  adjudged  a  mortgage;  made 
tender  of  the  amount  which  he  claimed  to  be 
due  to  the  association ;  and  prayed  that  Doty 
and  wife  be  required  to  convey  the  legal  title 
to  him.  He  made  Taylor  a  party  defendant, 
and  called  upon  him  to  set  up  his  claim,  if 
any,  to  the  property.  Taylor,  after  reciting 
the  contract  before  referred  to,  and  averring 
the  performance  of  his  agreement  contained 
therein,  prayed  that  Doty  and  wife  be  re- 
quired to  make  him  a  deed  to  the  lot,  and, 
if  it  should  be  adjudged  that  Hardin  was 
entitled  to  the.  property,  that  there  should  be 
adjudged  due  to  him  (Taylor)  $512,  as  bal- 
ance of  the  purchase  money  of  the  Owen 
county  land  conveyed  by  him  to  Doty,  and 
th^t  he  be  adjudged  a  lien  upon  saia  land 
for  the  payment  thereof.  Doty  and  wife 
failed  to  answer,  and  judgment  was  rendered 
affainst  them  by  default.  The  aseocia^ 
tion  was  adjudged  a  lien  upon  the  stock,  as 
well  as  a  lien  upon  the  Fifth  street  lot.  It 
was  adjudged  to  be  indivisible,  and  a  sale 
ordered,  first,  of  the  stock;  and,  if  neces- 
sary, of  the  lot.  A  sale  was  had  of  the 
■tock  and  the  Fifth  street  lot,  and  the  asso- 
ciation became  the  purchaser  of  the  lot.  On 
motion  of  Hardin  and  Taylor,  the  .sale  of 
tiie  lot  was  set  aside,  upon  condition  of  their 
paying  off  the  entire  judgment  in  favor  of 
the  building  association  against  Doty.  A 
second  judgment  was  rendered,  holding  that 
the  deed  from  Hardin  and  wife  to  Doty  was 
a  mortgage,  and  adjudging  that,  upon  the 
payment  by  Hardin  of  the  entire  judgment 
m  favor  of  the  association  against  Doty,  said 
deed  should  be  null  and  void,  and  the  com- 
missioner should  reconvey  the  title  to  the 
lot  to  Hardin,  on  behalf  of  Doty  and  wife, 
which  was  accordingly  done.  It  was  sub- 
sequently adjudged  that  Taylor  should  re- 
cover of  Doty  and  wife  the  sum  of  $391; 
that  that  amount  was  a  part  of  the  purchase 
price  agreed,  to  be  paid  for  the  Owen  county 
land;  and,  to  secure  it,  Taylor  was  adjudged 
a  lien  upon  such  land,  and  sale  ordered  of  so 
much  thereof  as  might  be  necessary  to  dis- 
charge the  debt.  Sale  thereof  was  duly 
nuide  by  the  commissioner,  the  entire  prop- 
erty not  bringing  the  amount  of  the  debt. 
Doty  excepted  to  the  report  of  sale,  but  no 
bill  of  exceptions  was  filed  of  the  testimony 
heard  upon  the  questions  of  fact  presented 
by  the  exceptions.  Mrs.  Doty  entered  her 
appearance  for  the  purpose  only  of  moving 
to  set  aside  the  judgments  entered,  so  far 
as  her  interests  were  affected,  upon  the 
gpround  that  process  on  the  petition  or  either 
of  the  cross  petitions  was  never  served  upon 
her,  Doty's  exceptions  and  his  wife's  mo- 
tion were  overruled,  and  they  have  appealed 
to  this  court. 

On  behalf  of  appellant,  it  is  contended 
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that  the  lot  on  Fifth  street,  in  Lexington,  be- 
ing a  part  of  the  consideration  for  the  pur- 
chase, not  only  of  the  Owen  county  farm,  but 
of  the  personalty  as  well,  the  contract  being 
for  the  realty  and  personalty  in  gross,  with- 
out any  price  fixed  for  either  of  them  sepa- 
rately, either  by  the  contract  or  the  plead- 
ings, a  vendor's  lien  cannot  exist  upon  the 
realty  for  any  sum  which  is  a  part  of  the 
purchase  price  of  both  the  realty  and  the 
personalty  in  gross.  It  is  also  objected  that, 
by  the  judgment^  he  was  given  a  lien,  not 
only  for  the  dinerence  between  the  value 
of  the  Fifth  street  lot  and  the  encumbrance 
upon  it,  but  for  the  rents  thereof,  between 
the  date  of  the  contract  by  Which  the  trade 
was  made  and  the  time  of  filing  the  cross 
petition.  But  it  is  evident  that  the  judg- 
ment was  only  for  the  difference  between 
the  value  of  the  property  and  the  encum- 
brance thereon  to  the  building  association, 
with  interest. 

The  basis  of  counsel's  former  contention  is 
correctly  stated.  By  the  contract  in  ques- 
tion, fairly  conetrued,  undoubtedly  it  was 
agreed  to  trade  the  three  Lexington  lots  in 
gross  for  the  Owen  county  farm,  fanning  im- 
plements, farm  products,  and  live  sto3c  in 
gross,  without  fixing  the  price  at  which  any 
one  of  the  lots,  or  the  farm,  or  the  personal 

f>roperty  was  tsiken  in  the  trade.  It  is  earnest^ 
y  insisted  that  the  purchase  price  being  the 
purchase  price  for  both  the  farm  and  the  per- 
sonalty, no  lien  can  arise  upon  the  land  for 
any  part  of  the  purchase  price,  because  it  is 
the  purchase  price  in  sross  of  both  the  land 
and  the  personalty.  A  number  of  authori- 
ties are  cited  as  sustaining  this  propostion, 
as  well  as  in  support  of  the  contention  that 
no  vendor's  lien  can  exist  to  secure  an  uncer- 
tain or  unliquidated  demand.  Without  go- 
ing though  the  authorities  in  detail  cited 
in  suppoH;  of  these  contentions,  we  may  say 
tliat  the  questions  seem  to  have  been  decided 
otherwise  by  this  court,  and,  as  we  think, 
manifestly  upon  equitable  principles.  There 
is  no  intervening  equity  oi  thira  persons  to 
be  considered.  It  is  a  question  simply  be- 
tween vendor  and  vendee. 

This  record  discloses  the  transfer-  of  a  farm 
and  the  personalty  upon  it  for  a  considera- 
tion agreed  to  be  paid  in  other  lands.  A  part 
of  this  consideration  has  been  paid.  The 
value  of  the  balance  due  can  be  and  has  been, 
judicially  ascertained.  And  the  question 
presented  is  whether  that  part  of  the  prop- 
erty sold,  which  the  court  can  reach,  shall 
be  subjected  to  the  payment  of  the  purchase 
price  remaining  unpaid,  in  a  proceeding  in 
which  the  vendor's  right  to  payment  has  been 
adjudged,  or  whether  he  shall  be  compelled 
to  await  the  result  of  process  of  execution, 
or  to  bring  an  attachment  suit  in  a  court  of 
another  county. 

The  statute  (Ky.  Stat.  §  2358)  provides 
that  the  grantor  shall  not  have  a  lien  for  un- 
paid purchase  money  '^against  bona  fide 
creditors  and  purchasers,  unless  it  is  stated 
in  the  deed  what  part  of  the  consideration 
remains  unpaid."  This  statute  being  the 
same  as  in  the  General  Statutes,  discloses  a 
marked  change  from  the  language  used  in 
the  Revised  Statutes,  which  provided  that,  if 
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aD^  part  of  the  coiiBidemtion  remained  un- 
paid at  the  time  of  the  conveyance,  the  gran- 
tor should  not  thereby  have  a  lien  for  the 
same,  unless  it  were  expressly  stated  in  the 
deed  what  part  of  the  consideration  remained 
unpaid.  By  clear  implication  of  the  statute, 
as  between  vendor  and  vendee,  a  lien  exists 
upon  the  land  sold  for  the  purchase  price  of 
the  land ;  and  it  does  not  seem  to  be  seriously 
contended  that  if  rt  appeared,  either  from 
the  contract  or  extrinsic  evidence,  what  price 
in  the  trade  was  put  upon  the  realty  and 
what  upon  the  personalty  sold  by  Taylor  to 
Doty,  a  lien  would  not  exist  upon  the  land 
for  that  proportion  of  the  unpaid  purchase 
money  which  was  applicable  to  the  sale  of 
the  land.  We  might  suggest  that,  in  such  a 
case,  no  application  having  been  made  of  the 
partial  payment  of  the  consideration  of  the 
two  varieties  of  property  sold,  equity  would 
make  an  application  of  the  payment  for  the 
parties,  and  the  consideration  actually  paid 
would  be  applied  to  extinguishing  the  obli- 
gation for  the  personalty.  But  we  think  it 
unnecessary  to  resort  to  equitable  applica- 
tion of  payments  in  this  case. 

Doty  obtained  title  and  possession  of  cer- 
tain realty  and  personalty  by  one  transac- 
tion, one  contract,  and  for  one  consideration. 
A  part  of  the  consideration  remains  unpaid. 
What  has  become  of  the  personalty  thus  sold 
does  not  appear  in  this  record.  Manifestly, 
personal  property  of  the  character  indicated 
— easy  of  transportation  and  finding  ready 
sale — might  be  disposed  of  in  such  time  and 
manner  as  to  prevent  the  levy  of  execution 
thereon.  But,  as  between  vendor  and  ven- 
dee, with  no  intervening  equities,  It  would 
be  manifestly  unconscientious  to  permit  a 
party  to  retain  possession  of  property  with- 
out the  payment  of  the  consideration.  The 
process  of  the  court  may  be  unable  to  reach 
and  subject  the  personalty  to  the  payment 
of  that  part  of  the  coneideration  which  may 
be  supposed  to  have  been  agreed  to  be  paid 
for  the  personalty,  but  it  can  reach  the  real- 
ty, the  sale  of  which  was  effected  at  the  same 
time  and  by  the  same  a^eement.  The  case 
seems  to  us  strictlv  analogous  to  the  case  of 
a  sale  in  gross  of  two  lots  of  land  for  an 
agreed  lumping  consideration,  a  part  of 
^ich  is  unpaid  at  the  date  of  the  convey- 
ance. Undoubtedly,  in  such  case,  either  lot 
(no  equities  intervening)  might  be  subjected 
to  the  payment  of  the  unpaid  purchase  mon- 
ey. Said  the  New  York  court  in  Warren  v. 
Fenn,  28  Barb.  334 :  "It  has  become  one  of 
the    best^established  principles  of    natural 

auity  .  .  .  that  estates  are  to  be  regard- 
as  unoonscientiously  obtained  when  the  con- 
sideration is  not  paid."  Again,  in  Fisk  v. 
Potter,  2  Abb.  App.  Dec.  138,  the  court  said 
of  a  vendor's  lien:  ''Its  existence  depends 
upon  and  is  controlled  by  no  well-settled 
rules,  but,  on.  the  contrary,  the  existence  of 
the  lien  is  generally  made  to  depend  upon 
the  peculiar  state  oi  facts  and  circumstances 
surrounding  the  particular  case;  that  is, 
whether  or  not  a  case  of  natural  equity  is 
established."  In  Tliacker  y.  Booth,  9  Ky.  L. 
Rep.  747,  Judge  Holt,  delivering  the  opinion 
of  iA»  court,  said:  "A  lien  existed  m  the 
nature  of  a  trust,  because  equity  will  not  al- 
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low  one  to  hold  the  land  of  another  and  not 
pay  for  it.  To  do  so  would  be  in  violation  of 
|;ood  conscience  and  every  rule  of  right."  So, 
in  Blevina  v.  BlanJcenahip,  9  Ky.  L.  Rep.  852, 
Judge  Holt,  discussing  the  change  made  by 
the  General  Statutes  in  the  statute  before 

3 noted,  said  that,  unless  it  be  stated  in  the 
eed  what  part  of  the  consideration  re- 
mained unpaid,  the  vendor  waived  his  lien 
as  to  creditors  and  purchasers,  who  were 
protected  because  the  conveyance  gave  them 
no  notice  that  any  consideration  remained 
unpaid;  and  then  added:  "The  immediate 
vendee  knows,  however,  whether  it  has  been 
paid  or  not;  and,  if  not,  the  lien,  upon  equit- 
able principles,  exists  in  favor  of  the  vendor, 
although  the  deed  fails  to  state  that  any,  or 
how  much,  of  it  is  unpaid." 

We  think  it  is  proper  to  treat  this  transac- 
tion as  one  sale;  and  assuming,  for  the  pur- 
pose of  argument,  that  no  lien  exists  upon 
the  personalty,  even  as  between  vendor  and 
vendee,  after  possession  has  been  parted 
with,  we  see  nothing  inequitable  in  subject- 
ing that  part  of  the  property  sold  which  the 
court  can  reach  to  a  vendor's  lien  for  the  un- 
paid purchase  money  due  upon  all  the  prop- 
erty sold  in  the  same  transaction.  In  the 
case  of  Daifis  ▼.  Page,  17  Ky.  L.  Rep.  622, 
this  court,  in  an  opinion  by  Judge  Guny,  en- 
forced, as  between  the  parties  thereto,  a  lien 
retained  in  an  unrecorded  title  bond  execut- 
ed upon  a  sale  of  both  realty  and  personalty. 
And  see  Clarke  v.  Curtis,  it  Leigh,  659,  37 
Am.  Dec.  625.  And  as  to  the  question 
whether  a  vendor's  lien  can  exist  for  an  un- 
liquidated claim,  as  for  breach  of  contract 
for  personal  services  to  be  rendered  as  oon- 
sideration  for  the  sale  of  land,  the  case  of 
Miller  v.  Denny,  99  Ky.  53,  is  directly  in 
point.  Counsel  himself  states  that,  in  hia 
view,  a  "vendor's  lien  is  a  creature  of  equi- 
ty, and  that  the  eq[uity  is  to  be  decided  as 
to  each  case  upon  its  peculiar  facts."  The 
peculiar  facts  of  this  case  are  that  Doty  was 
in  possession  of  real  and  personal  property, 
for  which  he  had  not  paid  all  the  considera- 
tion. Having,  as  we  think,  incidental  juris- 
diction of  the  land,  it  is  manifest  equity  that 
the  court  should  subject  it  to  the  paynaenit 
of  the  entire  unpaid  purchase  money. 

And  i^is  brings  us  to  the  consideration  of 
appellant's  contention  that  the  court  had  no 
jurisdiction  to  sell  the  Owen  ooun^  land,  it 
being  situate  in  another  county.  Upon  this 
contention  counsel  cites  the  case  of  Wehh  v. 
Wright,  1  Bush,  107.  That  case  was  again 
before  the  court  in  2  Bush,  126,  on  which  ap- 
peal Judge  Williams,  delivering  the  opinion 
of  the  court,  held  that,  the  court  having  ju- 
risdiction of  the  persons  and  cause  of  action 
in  a  suit  which  was,  in  effect,  for  the  set- 
tlement of  a  partner^ip,  the  proceeding  in 
rem  for  the  sale  of  land  in  another  county 
attached  as  an  incidental  remedy.  In  Fish- 
back  V.  Oreen,  87  Ky.  107,  in  an  opinion  by 
Judge  Holt,  this  court  held  that,  m  an  ac- 
tion to  settle  an  insolvent  estate,  the  court 
had  jurisdiction  to  decree  the  sale  of  land 
situated  in  another  county  than  that  in 
which  the  action  was  pending.  In  the  case  at 
bar,  having  jurisdiction  of  the  parties  and 
the  origiiMLi  controversy,  we  think  the  court 
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part  of  his  lot;  and,  second,  damages  which 
result  from  building  the  street  railway  on 
the  land  of  the  turnpike  company  so  close  to 
his  building  as  to  materially  injure  his  use 
of  the  turnpike.  Pleadings  beins  made  up, 
the  trial  of  the  case  resulted,  under  instruc- 
tions given  to  the  jury,  in  a  verdict  for  ap- 
pellee for  $665,  the  basis  of  the  recovery* 
being  both  elements  of  damage  enumerated 
above,  and  we  are  asked  to  reverse  that  judg- 
ment. 

The  court,  on  motion  of  plaintiff,  instruct- 
ed the  jury,  first,  that  "if  they  believed  from 
the  evidence  that  the  plaintiff,  John  Faulk- 
ner, was  the  owner  and  in  poesession  of  the 
property  in  controversy,  and  that  the  defend- 
ant, the  Ashland  &  Catlettsburg  Street-Rail- 
way  Company,  while  plaintiff  was  the  owner 
and  in  the  possession  of  said  property,  by  its 
officers,  agents,  or  employees,  entered  upon 
■aid  property,  and  constructed  its  line  of 
street  railway  in  front  thereof  on  said  prop- 


!  erty,  the  law  is  for  the  plaintiff,  and  the  jury 
will  so  find."    And,  in  fixing  the  measure  of 

I  compensation  under  the  state  of  case  contem- 
plated in  the  first  instruction,  the  jury  were 
told  by  instruction  No.  3  that,  "if  they  be- 
lieved as  in  instruction  No.  1,  they  will  find 
from  the  evidence  the  market  value  of  the  en- 
tire tract  of  land  just  before  it  became  gener- 
ally known  that  the  street  railway  was  to  be 
constructed  in  front  of  it,  and  find  the  value 
of.  the  ground  taken  and  occupied  by  it  for 
all  the  purposes  for  which  it  was  adapted, 
and  to  this  sum  they  will  add  the  amount,  if 
any,  they  believe  from  the  evidence  the  re- 
mainder of  the  tract  is  diminished  by  reason 
of  the  construction  and  operation  of  defend- 
ant's road."  On  the  issues  raised  by  the 
second  paragraph,  idie  court  instructed  the 
jury  that  "if  they  did  xiot  believe  from  the 
evidence,  and  find  as  in  instruction  No.  1„ 
but  believed  from  the  evidence  that  the  de- 
fendant constructed  its  track  upon  the  Ash- 


Btmctlon  and  operation  of  a  street  railway  be 
a  new  burden  upon  the  street  or  not,  if  by  rea- 
son of  the  construction  and  operation  thereof 
In  close  proximity  to  the  property  of  an  abut- 
ting owner,  whereby  it  is  damaged,  such  owner 
is  entitled  to  recover  therefor.  Campbell  v. 
Metropolitan  Street  R.  Co.  82  Oa.  820. 

And  the  owner  of  property  abutting  on  a 
street  Is  entitled  to  injunctive  relief  against  a 
street-car  company  about  to  construct  a  street- 
railway  line  thereon,  though  the  fee  of  the 
street  In  front  of  his  lot  was  in  the  city,  where 
there  was  already  In  operation  on  that  street 
at  double-track  street  railroad,  telegraph  and 
telephone  lines,  wires  and  poles  for  electric 
lighting,  and  the  street  had  already  become 
greatly  obstructed,  and  between  the  third  track 
proposed  to  be  constructed  and  the  sidewalk 
there  would  not  remain  sufficient  space  for  the 
ordinary  traffic  of  the  street  free  from  unreason- 
able obstruction,  and  the  means  of  access  to  the 
lotowners'  premises  would  be  unreasonably  and 
materially  abridged  and  Injured.  Dooly  Block 
▼.  Salt  Lake  Rapid  Transit  Co.  9  Utah,  31,  24 
L.  R.  A.  610. 

III.  Emtent  of  right  to  compensation. 

No  general  rale  seems  to  have  been  laid 
down  by  which  the  extent  of  the  right  of  an 
abutting  owner  to  compensation  Is  to  be  meas- 
ured, and  many  of  the  cases  seem  to  be  In  con- 
flict. But  perhaps  the  conclusion  nearest  In 
accord  with  all  the  cases  would  be  that  the  abut- 
ting owner  Is  entitled  to  compensation  whenever 
the  railway  tracks  on  the  side  of  the  street  In- 
terfere with  or  are  detrimental  to  access  to  the 
property  In  the  usual  and  ordinary  ways,  and 
with  the  use  of  the  property  and  street  In  a 
way  which  does  not  interfere  with  the  rights  of 
others.  But  that  an  interference  with  an  exces- 
sive use,  or  a  use  which  was  or  might  be  an  in- 
terference with  the  rights  of  others,  would  not 
entitle  the  owner  to  compensation. 

Thus,  laying  a  railroad  track  In  a  street  70 
feet  wide,  from  10  to  16  feet  east  from  the  center 
thereof,  is  not  such  a  taking  of  the  property 
of  an  owner  of  the  lot  on  the  west  side  of  the 
street  as  will  entitle  him  to  damages.  First 
Congregational  Church  v.  Milwaukee  &  L.  W. 
R.  Co.  77  Wis.  158. 

And  the  fact  that  the  use  of  the  full  width 
of  the  street  In  front  of  the  premises  of  an 
abutting  owner  has  been  restricted  by  the  lay- 
ing of  street-railway  tracks  does  not  give  him 
a  right  of  recovery  where  he  had  27  feet  of  the 
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street    In    front    of    his    lots    unobstructed. 
Wichita  ft  C.  R.  Co.  v.  Smith,  45  Kan.  264. 

Nor  will  an  action  He  by  the  owner  of  prop- 
erty abutting  upon  a  street-  against  a  street- 
railway  company  for  damages  arising  out  of  the 
location  and  operation  of  the  road  so  that  It 
obstructed  Ingress  and  egress,  where  the  rails 
of  the  track  were  on  the  level  of  the  street  and 
not  nearer  to  the  property  than  30  to  40  feet, 
there  being  about  20  to  80  feet  for  pavement 
and  street,  within  which  there  would  be  plenty 
of  room  for  vehicles  to  pass  without  incon- 
venience and  without  crossing  the  track  or 
touching  the  rails.  Louisville  S.  B.  Co.  ▼. 
Hooe,  18  Ky.  L.  Rep.  521. 

So,  the  proprietor  of  a  store  has  no  such 
right  to  the  use  of  the  street  in  front  of  it  for 
drays  and  wagons  with  teams  attached  to  stand 
upon  the  street  at  right  angles  thereto  at  the 
pavement  In  front  of  his  store  while  discharg- 
ing or  loading  goods  as  will  entitle  him  to  dam- 
ages against  a  horse-railway  company  whl^ 
has  so  constructed  Its  track  under  authority 
from  the  city  as  to  Interfere  with  such  use,  but 
may  be  compelled,  If  the  public  convenience  re- 
quires the  car  Hue  In  the  position  In  which  It 
is  placed,  to  load  and  discharge  goods  from 
wagons  and  drays  standing  lengthwise  of  the 
street.  Hobart  v.  Milwaukee  City  &.  Co.  27 
Wis.  794,  9  Am.  Rep.  461. 

And  the  loading  and  unloading  of  vehicles 
used  in  the  transporting  of  goods  and  raw  ma- 
terial on  the  street  In  front  of  a  manufacturing 
establishment  by  backing  the  wagon  or  dray  up 
at  right  angles  from  the  sidewalk  necessarily 
obstructs  not  only  street-car  traffic  but  the  prop- 
er use  of  a  street  for  ail  other  vehicles,  and  the 
construction  of  a  street  railway  so  near  to  such 
an  establishment  as  to  prevent  such  loading  and 
unloading  will  not  be  enjoined  at  the  action  of 
the  owner  or  occupant  of  such  establishment. 
Louisville  Bagging  Mfg.  Co.  v.  Central  Pass.  R. 
Co.  95  Ky.  60. 

Nor  will  the  construction  of  a  double-track 
street  railway  in  the  middle  of  a  street  so  lo- 
cated that  the  space  between  exterior  rails  and 
the  sidewalk  In  front  of  a  public  market  fn^ 
quented  by, sellers,  gardeners  and  farmers  with 
their  wagons  and  teams  on  market  mornings 
would  be  too  narrow  to  permit  them  to  occupy 
It  with  their  vehicles  standing  at  right  angles 
with  the  street,  entitle  the  lotowner  to  enjoin 
the  construction  and  operation  of  the  street 
railroad,  though  he  owns  the  fee  In  the  street. 
Sells  V.  Columbus  Street  R.  Co.  28  Ohio  L.  J. 
172. 


1898. 


Ashland  A  C.  Street  R.  Co.  y.  Faulkneb. 


567 


land  &  Catlettsburg  Turnpike  Road,  so  close 
to  plaintiJOT's  property  as  to  unreaaooably  in- 
terfere with  the  ingress  and  egress  to  and 
irom  said  property,  the  law  is  for  the  plain- 
tiff, and  the  jury  will  so  tnd"  And  in  de- 
^mns  the  measure  of  compensation,  if  they 
found  the  facts  to  be  as  set  out  in  instruction 
No.  2,  they  were  told  to  find  from  the  evi- 
dence the  value  of  plaintiff's  property  just 
before  it  became  generally  known  that  the 
defendant's  railway  was  to  be  located  in 
front  of  plaintiff's  property,  and  then  deter- 
mine what  proportum  of  the  value  is  taken 
from  the  property  by  reason  of  the  construc- 
tion and  operation  of  defendant's  road,  and 
such  proportion  would  be  the  amount  of  dam- 
4ige.  The  proof  in  the  record  shows  that  the 
•east  rail  oi  the  street-railway  track  is  about 
seven  feet  from  appellee's  building;  that  the 
track  at  that  point  was  laid  down  at  grade 
■on  the  road,  and  that,  the  only  elevation  was 
the  height  of  the  rails,  two  or  three  inches; 


that  the  road  between  the  rails  was  ballasted 
with  gravel;  that  a  crossing  of  three-inch 
plank  was  put  on  each  side  of  the  trade,  12 
or  15  feet  long,  making  a  good  crossing  where 
wasons  and  <Hiher  vehicles  could  pass  over  or 
be  backed  in  across  the  track  at  that  point 
to  appellee's  house  from  the  turnpike  road  on 
the  west  side  of  the  railway  track;  and  that 
lippellant's  road  was  built  on  the  east  side 
of  the  turnpike  road.  There  is  no  proof 
which  conduces  to  show  that  the  approach  to 
appellee's  property  has  been  interfered  with 
by  the  building  of  the  road,  except  by  its 
proximity  to  the  building,  and  that  it  is  a 
new  use  of  the  street  at  that  point,  whidi, 
in  some  degree,  interferes  with  appellee's  use. 
The  question  before  us,  therefore,  is.  Was 
there  such  obstruction  as  to  authorize  recov- 
ery in  this  branch  of  the  case.  If  the  dimi- 
nution in  the  value  of  appellee's  property 
arose  solely  by  reason  of  tne  location  of  the 
road  in  front  of  his  property,  this  of  itself 


And  the  fact  that  a  side  track  aboat  to  be 
constructed  In  a  street,  in  which  a  street-ear 
company  had  for  a  long  time  maintained  a 
•single  track,  woald  interfere  with  express  wag- 
•ons  and  teams  In  baclElng  up  to  the  curb  stand- 
ing at  right  angles  with  the  street  thereon  in 
front  of  abutting  premises  used  as  an  express 
•office  and  ware-room  to  receive  and  deliver  the 
express  and  freight  thereof,  rendering  the  prem- 
ises less  valuable  for  that  purpose,  does  not  con- 
stitute such  an  injury  as  entitles  the  lotowner 
to  maintain  an  injunction  against  the  railroad 
company  to  restrain  it  from  constructing  the 
aide  track,  as  such  lotowner  nad  no  easement 
In  the  street  for  backing  up  teams  to  the  side- 
walk for  the  purpose  of  loading  and  unloading 
freight.  Oviatt  v.  Akron  Street  B.  Co.  8  Ohio 
Dec.  25fi. 

And  where  a  franchise  is  granted  to  a  street- 
Tailway  company  for  twenty-flve  years  authoris- 
ing it  to  construct,  maintain,  and  operate  a 
street  railroad  with  single  or  double  tracks,  and 
it  constructs  a  single  track  in  a  street  without 
objection  from  abutting  owners,  and  later  hut 
within  the  twenty-flve  years  it  constructs  an- 
•other  track  therein  to  enlarge  its  facilities,  a 
lotowner  cannot  Interfere  by  injunction  on  the 
gronnd  that  the  second  track  would  interfere 
witb  an  express  office  and  ware-room  located  on 
his  lot  by  preventing  wagons  and  teams  from 
backing  up  to  the  curb  and  standing  crosswise 
on  the  street  in  front  of  his  premises.     /Md. 

In  the  above  esse  that  of  Cincinnati  ft  S.  G. 
Ave.  Street  R.  Co.  v.  CumminsTllle,  14  Ohio 
St.  523,  infra,  was  distinguished  upon  the 
ground  that  in  that  case  the  railroad  track  laid 
upon  the  side  of  the  highway  as  proposed  would 
be  an  obstruction  to  the  convenient  access  to 
the  houses  and  other  improvements  on  the  side 
of  the  highway,  the  effect  of  which  would  be 
that  the  abutting  owner  would  sustain  special 
and  peculiar  injury  by  reason  of  depriYing  him 
>of  convenient  ingress  and  egress  to  his  premises 
from  and  to  the  street,  which  fact  being  estab- 
lished there  could  be  no  escape  from  the  conclu- 
sion that  the  abutting  owner  was  entitled  to 
compensation  to  the  extent  he  was  deprived  of 
his  property  under  the  constitutional  rule. 

So,  while  the  abutting  owners  have  an  ease- 
ment In  a  street  in  common  with  the  whole  peo- 
ple, to  pass  and  repass,  and  also  to  have  free 
access  to  their  premises,  the  mere  inconvenience 
of  such  access  occasioned  by  placing  a  street- 
car track  so  near  the  sidewalk  as  not  to  leave 
isnfflclent  space  for  a  vehicle  to  stand  is  not  the 
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subject  of  an  action.  Kelllnger  v.  Forty-Second 
Street  ft  6.  Street  Ferry  R.  Co.  50  N.  T.  206. 
And  see  Ashland  ft  C.  Sthsit  R.  Co.  v.  Faulk- 
neb. 

And  the  fact  that  a  street-railway  track  con- 
structed in  a  street  in  which  two  others  have 
been  previously  constructed  is  thereby  brought 
in  such  close  proximity  to  the  edge  of  the  side- 
walk in  front  of  an  abutting  lot  occupied  by  a 
storehouse  as  to  materially  inconvenience  the 
receiving  and  delivering  goods,  and  that 
the  car  lines  practically  occupied  the  entire 
space  covered  by  the  street,  is  not  such  an  in- 
fringement upon  the  right  of  access  to  the  store- 
house as  will  entitle  the  owner  to  damages 
against  the  company  last  locating  its  line. 
San  Antonio  Rapid  Transit  Street  R.  Co.  v. 
Limburger,  88  Tex*.  79. 

The  question  in  an  action  by  the  owner  of  the 
lot  against  a  street-railway  company  laying  a 
track  in  such  a  position  is  not  whether  the  con- 
struction and  maintenance  of  the  railroad  in- 
terfere with  the  Ingress  and  egress  to  and  from 
the  storehouse,  but  whether  such  construction 
and  maintenance  encroach  upon  the  right  of  ac- 
cesa     Ibid. 

And  the  right  of  free  access  to  property  abut- 
ting on  a  street  is  not  Interfered  with  by  a 
street-railway  track  built  so  close  to  the  curbing 
that  vehicles  cannot  stand  between  the  tracks 
and  the  curbing  without  interfering  with  the 
cars,  so  as  to  warrant  relief  by  injunction 
against  the  car  company,  as  the  rights  of  both 
must  be  exercised  In  reason,  and  if  at  any  time 
the  owner  has  occasion  for  the  presence  of 
vehicles  in  front  of  his  property  to  take  away 
or  deliver  persons  or  goods,  he  may  exercise  that 
right  for  such  reasonable  time  as  is  necessary, 
and  if  in  such  exercise  of  the  right  the  passage 
of  street  cars  Is  impeded,  they  must  wait.  Raf- 
ferty  v.  Central  Traction  Co.  147  Fa.  579 ;  Sells 
V.  Columbus  Street  R.  Co.  28  Ohio  L.  J.  172 ; 
San  Antonio  Rapid  Transit  Street  R.  Co.  v. 
Limburger.  88  Tex.  79. 

So,  a  street  railway,  one  of  the  tracks  of 
which  was  in  such  close  proximity  to  the  side- 
walk In  front  of  the  premises  of  an  abutting 
owner  as  to  interfere  with,  impede,  and  prevent 
his  complete  enjoyment  of  the  use  and  occupa- 
tion thereof,  leaving  insufficient  space  between 
the  sidewalk  and  the  track  to  admit  of  any 
kind  of  vehicle  to  be  driven  or  to  remain  In  front 
of  his  premises,  is  not  for  that  reason  a  pub- 
lic nuisance  where  the  title  to  the  street  vested 
in  the  city,  bat  the  injuries  to  the  owner  are 
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furnishes  no  ffround  of  complaint,  as  the 
whole  trend  of  modern  authorities  is  to  the 
effect  that  the  operaition  of  a  street  railway 
is  a  legitimate  use  of  the  highway,  and  an  ex- 
ercise of  the  public  right  of  travel.  They 
are  but  a  means  of  using  the  public  streets 
to  a  ereater  advantage  for  the  very  purpose 
for  wliich  they  were  laid  out,  and  are  recog- 
nized as  the  best  and  cheapest  mode  yet  de- 
vised of  getting  about  in  a  city,  and  do  not 
impose  any  new  or  additional  burdens  for 
which  abutters  are  entitled  to  compensation, 
unless  they  be  so  constructed  as  to  deprive 
the  abutter  of  some  easement,  or  in  some 
way  cause  him  special  damage  for  which  he 
is  entitled  to  recover,  as  they  do  not  hinder 
the  use  of  the  rest  of  the  street  for  public 
travel,  and  in  but  a  very  small  degree  ob- 
struct travel  on  the  part  occupied  by  their 
tracks.  See  Wood,  Railway  Law,  §  748,  and 
authorities  there  cited,  and  3  Elliott,  Rail- 
roads, p.  1035.     On  this  point  Judge  Dillon 


says:  "The  appropriation  .  •  •  of  a 
street  for  a  horse  railway,  .  .  .  and 
used  ...  in  the  ordinary  mode,  is  such 
a  use  as  falls  within  the  purposes  for  which 
the  streets  are  dedicated  or  acquired  under 
the  power  of  eminent  domain."  Dill.  Mun. 
Corp.  3d  ed.  §  722.  Judge  Cooley  says: 
''When  land  is  taken  or  dedicated  for  a  town 
street,  it  is  unquestionably  appropriated  for 
all  the  ordinary  purposes  of  a  town  street; 
not  merely  the  purposes  to  which  such  streets 
were  formerly  applied,  but  those  demanded 
by  new  improvements  and  new  wants.  Among 
these  purposes  is  the  use  for  carriages  which 
run  upon  a  grooved  track ;  and  the  prepara- 
tion of  important  streets  in  large  cities  for 
their  use  is  not  only  a  frequent  necessity, 
which  must  be  supposed  to  have  been  contem- 
plated, but  is  almost  as  much  a  matter  of 
course  as  the  grading  and  paving."  Cooley, 
Const.  Lim.  p.  566. 
As  early  as  1872  this  question  was  thor- 


referable  to  that  class  of  disadvantages  to  which 
one  iB  subjected  resulting  from  the  lawful  exer- 
cise of  the  absolute  power  of  control  vested  In 
the  state  in  connection  wlt^h  the  title  to  the  fee 
of  the  land.  Kellinger  v.  Forty- Second  Street 
&  G.  Street  Ferry  R.  Co.  50  N.  Y.  206. 

And  the  court  In  an  action  for  damages  and 
an  injunction  restraining  the  defendant  from 
the  use  and  occupation  of  a  street-car  track 
against  a  street-car  company  for  thus  laying 
the  track  of  Its  road,  thereby  Incommoding  the 
owner  and  his  family  in  leaving  and  returning 
to  their  residence,  and  depreciating  the  rental 
value,  cannot  take  judicial  notice  of  the  width 
of  the  street  at  that  point,  or  that  there 'was 
any  other  available  space  vacant  in  which  the 
track  could  have  been  laid.     Ibid. 

So,  the  laying  In  a  public  -street  of  a  switch 
turn-out  and  side-track,  and  the  use  thereof,  when 
authorized  by  an  act  of  the  legislature.  Is  the 
exercise  of  a  lawful  right  for  which  no  liability 
for  damages  for  consequential  injury  arises,  un- 
less there  is  some  misconduct  or  negligence, 
though  It  was  constructed  adjacent  to  and  In 
front  of  the  property  of  an  abutting  owner,  so 
near  the  sidewalk  as  to  prevent  a  carriage  from 
standing  there  while  the  track  was  occupied  by 
passing  cars.  Carson  v.  Central  R.  Co.  35  Cal. 
329. 

And  one  who  sues  to  abate  a  turn-out  or  side- 
track in  a  public  street  constructed  under  leg- 
islative authority  as  a  nuisance  cannot  give 
evidence  of  damages  sustained  until  he  has  first 
introduced  evidence  tending  to  show  that  the 
switch  and  turn-out  were  not  necessary,  though 
they  are  so  close  to  his  premises  as  to  prevent 
a  carriage  from  standing  there  while  the  track 
thereof  was  so  occupied.     Ibid. 

And  a  turn-out  and  short  side-track  made 
from  the  main  track  in  a  public  street  toward 
and  along  the  sidewalk  upon  which  cars  are  run 
for  the  purpose  of  standing  until  other  cars 
pass,  and  stop  to  allow  passengers  to  make  an 
exchange  of  cars.  Is  a  switch  and  turn-out  and 
presumed  to  be  necessary  within  the  meaning 
of  an  act  authorizing  the  laying  of  the  railroad 
and  necessary  switches,  turn-outs,  and  side- 
tracks though  it  Is  laid  so  close  to  the  sidewalk 
as  to  prevent  carriages  from  standing  there 
while  the  track  Is  so  occupied.     Ibid. 

And  a  judgment  for  damages  and  an  injunc- 
tion against  a  street-railway  company  in  an  ac- 
tion by  an  abutting  owner  in  which  It  was  al- 
leged that  the  defendant  constructed  a  siding 
or  turn-out  opposite  lots  occupied  by  him,  the 
outer  track  being  16  inches  from  the  curb  of 
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the  sidewalk,  and  that  the  siding  was  used  as  a 
stand  for  defendant's  cars,  from  two  to  four 
cars  usually  standing  thereon  directly  In  front 
of  plaintiff's  premises  and  cutting  off  access 
thereto,  will  be  reversed  where  the  damages 
were  assessed  by  a  Jury  on  the  theory  that  the 
whole  structure  was  unlawful,  although  the 
Judge  found  that  the  structure  was  lawful  and 
placed  his  direction  for  an  Injunction  on  the 
ground  that  the  lessor  of  the  railway  company 
could  not  confer  any  right  to  occupy  the  siding 
as  a  stand  for  the  accommodation  of  cars.  Ma- 
hady  v.  Bushwlck  R.  Co.  91  N.  Y.  148,  43  Am. 
Rep.  661. 

Switches  and  turn-outs  built  in  a  public  street 
under  legislative  authority  to  construct  a  rail- 
road and  necessary  switches  and  tnm-outa 
therein  are  presumed  to  be  necessary,  *and  an 
abutting  owner  alleging  them  to  be  a  nuisance 
has  the  burden  of  proving  them  to  be  so,  though 
they  are  so  near  the  sidewalk  in  front  of  his 
premises  as  to  prevent  a  carriage  from  standing 
there  while  the  switch  or  turn-out  was  occupied 
by  passing  cars.  Carson  v.  Central  R.  Co.  84 
Cal.  329. 

In  Kellinger  v.  Forty-Second  Street  ft  G. 
Street  Ferry  R.  Co.  60  N.  Y.  206.  however, 
holding  that  the  laying  of  a  street-car 
track  so  near  the  sidewalk  as  not  to  leave  suf- 
ficient space  for  a  vehicle  to  stand  will  not  be 
enjoined  and  Is  not  the  subject  of  an  action  for 
damages.  It  was  said  that  the  court  did  not  In- 
tend to  determine  that  there  were  no  circum- 
stances which  would  justify  an  action.  All  the 
authorities  concur  that  an  injury  to  private 
rights  of  property  committed  through  negligence 
or  wilful  misconduct,  even  though  in  the  pur- 
suit of  a  lawful  purpose,  may  be  redressed  by 
an  action. 

And  It  has  been  held  that  a  municipality  can- 
not grant  permission  to  a  street-railway  com- 
pany to  lay  a  railroad  track  upon  the  side  of  a 
street  where  it  would  be  more  of  an  obstruction 
to  the  convenient  access  to  the  houses  and  other 
Improvements  on  that  side  than  it  would  be  If 
laid  in  the  center  of  the  street.  Cincinnati  4 
S.  G.  Ave.  Street  R.  Co.  v.  Cumminsville.  14 
Ohio  St.  523. 

And  In  Scioto  Valley  R.  Co.  v.  Lawrence,  3S 
Ohio  St.  41,  Cincinnati  ft  S.  G.  Ave.  Street  R. 
Co.  V.  Cumminsville.  14  Ohio  St.  524.  «i<pra, 
was  sanctioned  and  aflSrmed,  though  in  tlie  for- 
mer case  there  is  nothing  to  show  that  the  rail- 
road in  question  was  placed  elsewhere  than  la 
the  center  of  the  street. 

A  street-railway  company  authorised  to  eon- 
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ouffbly  considered  by  the  court  of  appeals 
of  i^ew  York  in  the  case  of  Killinger  v.  For- 
ty-Second Street  d  Q,  Street  Ferry  R,  Co.  50 
N.  Y.  206.  In  that  case  the  plaintiff  alleged 
that  the  track  of  defendant's  road  was  un- 
necessarily or  negligently  or  wilfully  laid 
so  near  the  sidewalk  as  to  impair  the  use  of 
his  premises,  and  depreciate  its  rental  value. 
The  court  held  that  "abutting  owners  have 
an  easement  in  the  street,  in  common  with 
the  whole  people,  to  pass  and  repass,  and  al- 
so to  have  free  access  to  their  premises;  but 
the  mere  inconvenience  of  such  access  occa- 
sioned by  the  lawful  use  of  the  street  is  not 
the  subject  of  action."  The  supreme  court 
of  Pennsylvania  has  also  thoroughly  consid- 
ered this  question  in  the  case  of  Rafferty  v. 
Central  Traction  Co.  147  Pa.  679.  This  was 
an  injunction  suit  to  prevent  the  laying  of 
rails  on  a  street  in  such  proximity  to  the 
curb  as  to  interfere  with  the  ingresa  and 
e^ess  of  the  abutting  property  holders,  and 


the  rights  of  such  property  holders  were  ex- 
haustively discussed  by  the  court.  It  was 
claimed  by  the  plaintiffs  that  their  right  of 
free  access  to  their  property  along  the  street 
was  interfered  with  because  vehicles  could 
not  stand  between  the  tracks  and  the  curb- 
ing without  interfering  with  t^e  cars.  It 
was  held  that  "the  right  of  the  property  own- 
er in  this  respect  is  not  at  all  changed.  He 
has  the  same  right  after  the  tracks  are  laid 
.  .  .  that  he  had  before.  It  is  a  right 
which  must  be  exercised  in  reason,  whether 
there  are  car  tracks  on  the  strecrt  or  not. 
In  no  circumstances  does  it  confer  the  privi- 
lege of  obstruction  by  unreasonable  exercise, 
but  the  reasonable  exercise  of  the  right  gives 
no  right  to  the  street  car  companies  to  ar- 
rest it";  the  court  finally  holding  that  "the 
operation  of  a  street  railway  by  electricity 
is  not  an  additional  servHude  or  burden  on 
the  land  which  will  entitle  the  owner  of  prop- 
erty abutting  on  the  street  to  compensation. 


struct  a  track  along  and  upon  a  highway,  and 
to  use  and  occupy  any  such  parts  of  it  as 
might  be  required  for  the  purposes  of  their  rail- 
road track  and  the  running  of  their  cars,  should 
exercise  the  right  given  them  in  accordance 
with  the  use  and  purposes  of  the  highway  so  as 
to  cause  as  little  inconyenlence  as  possible  to  the 
public  and  adjoining  proprietors,  and  should 
construct  their  tracks  upon  the  part  of  the  high- 
way used  by  carriages,  and  not  on  the  side  there- 
of used  by  foot  passengers  and  within  a  few 
feet  of  the  adjoining  property  line,  where  the 
running  of  the  cars  would  interfere  with  access 
to  the  adjoining  property,  and  greatly  diminish 
its  value.  Rosa  v.  Montreal  Street  R.  Co.  24  L. 
C.  Jur.  60. 

So,  municipal  power  to  control  streets  does 
not  Include  the  right  to  permit  a  private  corpo- 
ration to  operate  a  street-railway  line  upon  a 
street,  where  there  was  already  in  operation 
upon  that  street  a  double-track  street  railroad, 
with  telegraph  and  telephone  lines,  and  wires 
and  poles  for  electric  lighting,  and  the  street 
had  already  become  greatly  obstructed,  and  be- 
tween the  third  track  proposed  to  be  constructed 
and  the  sidewalk  In  front  of  an  abutting  owner's 
premises  there  would  not  remain  sufficient  space 
for  the  ordinary  traffic  of  the  street  free  from 
unreasonable  obstruction,  and  the  means  of  ac- 
cess to  bis  premises  would  be  unreasonably  and 
materially  abridged  and  Injured.  Dooly  Block 
T.  Salt  Lake  Rapid  Transit  Co.  0  Utah,  81,  24 
L.  R.  A.  610. 

And  where  the  tracks  already  upon  the  street 
afford  ample  facilities  to  run  all  cars  necessary 
for  public  convenience,  it  cannot  permit  the  lay- 
ing of  an  additional  line  where  it  would  not 
leave  sufficient  space  between  the  outside  of  the 
additional  line  and  the  gutter  in  front  of  the 
premises  of  an  abutting  owner  for  vehicles  to 
pass  each  other  with  safety,  and  would  material- 
ly and  unreasonably  abridge  and  Injure  such 
owner's  right  of  access.     Ibid. 

So,  an  allegation  In  an  action  by  an  abutting 
owner  against  a  street-railway  company  that  the 
west  rail  of  the  track  of  the  railroad  was  laid 
within  13  Inches  of  the  curbstone  on  the  abut- 
ting owner's  side  of  the  street  In  front  of  his 
lot,  and  that  the  cars  are  running  dally  from  6 
o'clock  A.  M.  to  10  o'clock  p.  u.,  passing  the 
premises  every  Ave  minutes  and  often  as  many 
as  four,  five,  and  six  cars  following  In  trains 
one  Immediately  after  the  other,  effectually  cut- 
ting off  all  safe  entrance  to  and  exit  from  said 
property  by  any  kind  of  vehicle,  substantially 
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asserts  that  by  reason  of  tho  construction  and 
operation  of  the  road  the  plaintiff  was  deprived 
of  Ingress  and  egress  to  and  from  his  property 
which  would  be  sufficient  to  entitle  him  to  re- 
cover damages  therefor.  Campbell  v.  Metro- 
politan Street  R.  Co.  82  Ga.  320. 

And  the  question  whether  the  premises  of  an 
abutting  owner  are  Interfered  with  by  a  street- 
car line  to  such  an  extent  as  to  materially  depre- 
ciate their  value,  thus  rendering  the  street- 
railway  company  liable,  Is  one  of  fact  for  ths 
Jury  under  an  allegation  that  the  company  wil- 
fully made  a  large  curve  In  its  road,  and  built 
It  so  near  the  curb  In  front  of  such  lot  that  a 
wagon  could  not  pass  between  the  curb  and  the 
track.  McQuaid  v.  Portland  ft  V.  R.  Co.  18 
Or.  237. 

An  allegation  In  an  action  by  an  abutting 
owner  against  a  street-railway  company  for  lay- 
ing Its  track  In  close  proximity  to  his  premises 
that  the  street  being  an  up-grade,  the  horses  and 
mules  drawing  the  cars  were  often  driven  under 
the  lash,  causing  them  to  rear,  plunge,  pitch, 
and  Jump  upon  the  sidewalk  in  front  of  the 
plaintiff's  property  greatly  to  the  annoyance  and 
disturbance  of  himself  and  family,  however.  Is 
demurrable  as  alleging  a  nuisance  to  the  occu- 
pancy only,  since  to  recover  the  damage  must 
be  to  the  property,  and  not  consist  merely  of  an 
Inconvenience  or  nuisance.  Campbell  v.  Metro- 
politan Street  R.  Co.  82  Oa.  820. 

But  where  the  question  In  an  action  by  an 
abutting  owner  against  a  railroad  company  oc- 
cupying the  street  Is  the  absolute  obstruction 
of  access  to  his  property  by  the  building  of  the 
road,  It  Is  Impossible  to  separate  the  construc- 
tion from  the  operation  thereof  within  the  in- 
tent of  the  principle  of  law  that  where  injuries 
result  from  the  exercise  of  a  lawful  business  In 
a  lawful  manner  without  negligence  and  with- 
out malice  they  are  damnum  <ihsque  injuria. 
Pennsylvania  R.  Co.  v.  Walsh,  1  Pa.  Dlst.  R. 
121. 

In  England  there  Is  a  rule  that  9  feet  and  6 
Inches  shall  Intervene  between  the  tramway  rail 
and  the  nearest  foot  path. 

But  this  rule  was  departed  from  In  Edinburgh 
Street  Tramwavs  Co.  v.  Black,  L.  R.  2  H.  L.  S. 
C.  App.  Cas.  336,  where.  In  reliance  upon  pre- 
liminary agreements  the  abutting  owners  on  a 
narrow  thoroughfare  abstained  from  opposing 
the  Edinburgh  tramway  bill  authorising  the 
construction  of  a  tramway  therein  and  its  loca- 
tion not  in  accordance  with  the  rule,  and  after- 
wards upon  an  attempt  by  them  to  prevent  the 
tramway  from  being  placed  nearer  the  footpath. 
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either  by  injunction  for  damages  by  the  con- 
s-truction  and  maintenance  of  such  a  track. 
.  .  .  If  at  any  time,  the  owner  [of  proper- 
ty abutting  on  the  street]  has  occasion  for 
tne  presence  of  vehicles  in  front  of  his  prop- 
erty on  the  street  to  take  away  or  deliver 
persons  or  goods,  he  may  exercise  that  right 
for  such  reasonable  time  as  is  necessary  for 
his  purposes;  and  if,  in  the  exercise  of  such 
righi,  the  passage  of  street  cars  is  impeded, 
the  street  oars  must  wait/'  In  the  case  of 
Williams  v.  City  Electric  Street  R.  Co.  41 
Fed.  Rep.  556,  the  court  said:  "The  opera- 
tion of  a  street  railway  by  .  .  .  [me- 
chanical power]  is  not  an  additional  servi- 
tude or  burden  on  the  land  already  dedicated 
or  condemned  to  the  use  of  a  public  street, 
and  is  therefore  not  a  taking  of  private  prop- 
erty, but  is  a  modem  and  improved  uee  oniy 
of  the  etreet  as  a  public  highway,  and  affords 
to  the  abutting  property  nolder,  though  he 
may  own  the  fee  of  the  street,  no  legal 
ground  of  complaint."  In  the  case  of  Brigga 
V.  Lewiaton  d  A,  Horse  B,  Co,  79  Me.  363, 
the  court  said:  "We  do  not  think  the  oon- 
9truotion  and  operation  of  a  street  railroad 
in  a  street  is  a  new  and  different  use  of  the 
land  from  its  use  as  a  highway.  .  .  .The 
laying  down  rails  in  the  street  and  the  run- 
ning street  cars  over  them  for  the  accommo- 
dation of  persons  desiring  to  travel  on  the 
street  is  only  a  later  mode  of  using  the  land 
as  a  way,  using  it  for  the  verv  purpose  for 
which  it  was  originally  taJcen.''  In  the  oase 
of  Paterson  R.  Uo,  v.  Orundy,  51  N.  J.  Eq. 
218,  the  supreme  court  of  New  Jersey  held 
that  abutting  owners'  rights  in  a  street  in 
front  of  their  property  are  subservient,  unless 
such  use  imposes  an  additional  servitude  up- 
on the  land  taken  by  the  street  or  the  abut- 
ting land ;  but  when  a  public  use,  authorized 
bylaw,  takes  no  property  of  the  individual 
but  merely  affects  him  by^  proximity,  the 
necessary  interference  In  his  ousiness  or  in 


the  enjoyment  of  his  property  occasioned  by 
such  use,  furnishes  no  basis  for  damages." 
In  the  case  of  Detroit  City  R.  Co.  v.  Milla,  85 
Mich.  634,  the  court  held  that  "street  rail- 
ways, when  constructed  so  as  not  to  interfere 
with  the  rights  of  others  upon  the  streets, 
form  no  obstruction  to  such  use  and  enjoy- 
ment. They  make  no  more  noise  than  the 
omnibus  and  other  heavy  vehicles,  are  Aot 
more  dangerous,  and  no  more  interfere  with 
access  to  the  abutting  lots.  They  constitute 
a  modern  and  improved  use  only  of  the  street 
as  a  public  way";  holding  that  the  abutting 
property  owner  would  not  be  entitied  to  com- 
pensation for  such  use,  in  the  al»enee  of  a 
statute  giving  it  or  plain  proof  of  such  in- 
jury. In  the  oase  of  LouisiMe  Bagging  Mfg. 
Co.  V.  Central  Pass,  R.  Co.  95  Ky.  50,  this 
court  said:  "It  is  well  settled  tlmt  the  use 
of  a  public  street  for  travel  and  transporta- 
tion by  means  of  railway  cars  falls  wi&in 
the  purposes  for  which  streets  are  established 
and  dedicated;  and  it  is  only  when  other 
ways  of  travel  and  transportation  are  pre- 
vented or  unreasonably  obstructed  tnat 
courts  can  interfere  to  either  enjoin  or  limit 
operation  of  railroad  upon  a  public  street. 
.  .  .  The  trolley  systenuof  operating  stre^ 
railway  cars,  when  properly  adjusted  and 
supervised,  is  not  much,  if  any,  more  dan- 
gerous than  horse  power.  .  .  •  More- 
over, while  street-railway  cars  thus  operated 
go  8^  greater  speed,  are  more  comfortable, 
and  must  in  time  become  a  cheaper  mode  of 
travel,  they  can  be  easier  controlled  than 
horse  oars,  and  do  not  really  more  obstruct 
the  streets  or  interfere  unreasonably  ^th 
business  transacted  thereon." 

This  question  has  been  so  exhaustively  dis- 
cussed, Doth  in  cases  and  text-books,  as  to 
leave  but  little  to  be  said;  and  the  mle  is 
that  a  street  railway  may  be  placed  and 
operated  upon  any  part  of  a  public  street  of 
a  municipal  corporation  which   is    used  by 


It  was  held  that  the  statute  not  only  furnished 
authority  for  the  location  of  the  road,  but  that 
the  company  was  bound  to  obey  It. 

IV.  DamageB. 

The  amount  of  any  depreciation  In  the  value 
of  premises  abutting  on  a  street,  caused  by  the 
location,  conducting,  and  operation  of  a  street 
railway  so  near  them  as  to  prevent  or  material- 
ly affect  access  thereto,  Is  the  measure  of  dam- 
ages In  an  action  therefor.  McQuald  v.  Port- 
land &  V.  R.  Co.  18  Or.  237. 

It  Is  the  difference  between  the  value  of  the 
property  before  and  after  the  building  of  the 
road.  Ellzabethtown,  L.  &  B.  8.  R.  Co.  v. 
Combs,  10  Bush,  892,  19  Am.  Rep.  67. 

An  Injury  to  the  property  of  an  owner  abut- 
ting upon  a  street  caused  by  the  location  of  a 
railroad  track  within  a  few  feet  of  the  sidewalk 
opposite  his  premises  so  that  carriages  drawn 
by  horses  cannot  pass  or  stand  In  front  of  bis 
lot  while  trains  are  passing,  and  his  means  of 
Ingress  and  egress  are  interfered  with,  is  perma- 
nent and  enduring  in  Its  nature,  so  that  a  single 
recovery  may  be  had  for  the  whole  injury  to  re- 
sult from  the  acts  complained  of.     Ibid. 

y.  The  OcMfomia  statute. 

The  provision  of  the  California  statute  is  that 
street-railway  companies  shall  construct  their 
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tracks  on  those  portions  of  the  street  destgnated 
in  the  ordinance  granting  the  route  which  must 
be  as  nearly  as  possible  in  the  middle  of  the 
street,  and  a  general  ordinance  applicable  to  all 
street-car  companies  providing  that  the  track 
shall  be  laid  as  near  the  center  of  the  street  or 
streets  along  the  route  of  the  railway  as  practic- 
able, are  to  be  strictly  construed  and  a  strict 
compliance  therewith  must  be  had.  Finch  ▼. 
Riverside  &  A.  R.  Co.  87  Cal.  597. 

But  these  provisions  mean  as  nearly  as  prac- 
ticable, since  the  location  In  the  middle  of  the 
street  could  not  always  be  made,  and  the  loca- 
tion must  be  controlled  in  some  degree  by  the 
circumstances  of  the  particular  case.     Ibid. 

A  street-railway  company  violating  these 
provisions  without  reason  is  liable  to  an  action 
of  ejectment  by  an  abutting  owner  owning  the 
fee  in  the  street.     Ibid. 

And  evidence  that  a  street  was  only 
40  feet  wide,  and  that  consequently  it  would 
interfere  with  traffic  to  place  a  street-car  track 
in  the  middle  of  the  street,  in  the  absence  of 
anything  to  show  how  much  travel  there  was 
because  teams  could  not  pass  each  other  on 
either  side  of  the  track  without  crossing  It.  Is 
not  sufficient  to  show  why  the  track  could  not 
be  located  in  the  middle  of  the  street  under  a 
statutory  and  municipal  provision  requiring 
tracks  to  be  laid  as  near  the  center  of  the  street 
as  practicable.     Ihid.  F.  H.  B. 
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vehicles  without  increasing  the  burden  of 
the  servitude,  and  the  owner  of  the  fee  is  not 
entitled  to  compensation  because  of  such  use 
of  the  street  upon  which  his  property  abuts 
merely  because  he  is  affected  by  the  prox- 
imity of  the  tracks  to  his  property,  without 
proof  of  special  damage  resulting  therefrom. 
It  does  not  appear  that  there  was  such  ob- 
struction of  appellee's  use  of  the  public  high- 
way in  front  of  his  house  by  the  railway  as 
would  justify  recovery,  if,  as  a  matter  of 
fact,  the  railway  was  built  entirely  upon  the 
turnpike  road.  While  it  is  true  that  there 
is  not  sufficient  room  between  the  tracks  and 
the  house  of  appellee  for  wagons  and  other 
vehicles  to  stand  as  they  formerly  did,  there 
is  nothing  to  hinder  vehicles  from  being 
driven  across  the  tracks  at  that  point,  or 
standing  on  the  space  between  the  rails,  as 
cars  pass  there  only  at  intervals  of  ten  or 
fifteen  minutes.  Most  of  the  witnesses  who 
testify  on  this  point  state  that  tliere  was  no 
diminution  whatever  in  the  salable  value  of 
appellee's  property  resulting  from  the  opera- 
tion of  the  road,  and  no  witness  except  ap- 
pellee himself  fixes  the  damages  as  hi^h  as 
the  verdict  of  the  jury.  The  verdict  is  ex- 
cessive, and  palpably  against  the  weight  of 
the  evidence,  and  the  proof  did  not  auuiorize 
the  submission  to  the  jury  of  the  questions 
of  fact  embraced  in  instructions  Nos.  2  and 
4.  But  upon  the  question  as  to  whether  ap- 
pellant had  appropriated,  for  the  use  of  its 
track,  land  to  which  appellee  actually  held 
the  legal  title,  the  proof  is  conflicting,  and, 
in  our  opinion,  this  issue  was  properly  sub- 
mitted to  the  determination  of  the  lury ;  but, 
as  it  is  impossible  to  say  how  much  the  ver- 
dict of  the  jury  may  have  been  affected  by 
the  other  question,  the  judgment  is  reversed, 
and  the  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 

O-aSjf  J.,  disseniin^: 

The  object  of  the  suit  instituted  by  appel- 
lee (plaintiff  below)  was  to  recover  damages 
against  defendant  upon  two  grounds:  First, 
that  it  had  forcibly  entered  and  taken  posses- 
sion of  his  property,  and  entered  thereon  a 
street-railway  track;  and,  second,  had  built 
the  same  so  near  to  his  property  as  to  ob- 
struct his  ingress  and  egress  to  and  from  the 
turnpike  road  upon  which  his  property 
fronted.  A  trial  resulted  in  a  verdiot  and 
judgment  in  favor  of  plaintiff  for  $665,  and 
appellant  appealed  to  this  court,  and  this 
court,  in  an  opinion  by  a  majority,  reversed 
the  judgment  appealed  from.  It  seems  to  me 
that  the  majority  opinion  is  not  sustained 
by  the  law,  and  is  so  far-reaching^  in  its  ef- 
fects upon  the  rights  of  property  holders 
that  I  feel  constrained  to  enter  and  file  this 
dissenting  opinion. 

It  seems  to  me  that  the  reversal  of  the 
judgment  was  unauthorized  for  several  rea- 
sons. The  opinion  in  effect  decides  that  the 
railway  as  built  does  not  interfere  with  the 
ingress  or  egress  of  appellee  to  and  from 
the  turnpike  road  when  in  fact  several  wit- 
nesses testified  that  it  did  seriously  obstruct 
the  ingress  and  ^rress.  One  witness  stated 
that  vehicles  could  not  be  driven  across  the 
track  of  the  railway  without  breaking  them, 
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and,  while  it  may  be  true. that  appellant's 
proof  was  quite  different,  yet  it  was  tlie 
province  of  the  jury  to  weigh  and  determine 
as  to  the  truth  of  the  matter,  and  especially 
so  in  this  case,  for  this  record  discloses  that, 
upon  motion  of  appellant,  the  jury  were  per- 
mitted to  view  the  track  and  surroundings. 
It  seems  to  me  that  the  majority  opinion  is 
an  invasion  of  the  province  of  the  jury  as  to 
the  finding  of  facts,  and  will  upon  the  next 
trial  bar  appellee's  right  to  snow  and  re- 
cover for  the  obstruction  complained  of. 
The  majority  opinion  seems  to  proceed  upon 
the  idea  that  the  building  of  a  street  railway 
is  no  new  servitude  imposed  upon  a  street, 
and  therefore  abutting  property  owners  can- 
not recover  anything  resulting  from  injury 
to  their  property  on  account  of  the  building 
of  such  railways,  and  certainly  so  unless 
such  building  practically  destroys  ingress 
and  ej^ress  to  and  from  the  street. 

Quite  a  number  of  authorities  are  cited  in 
support  of  the  opinion.  I  have  examined 
most  of  them,  and  am  unable  to  see  that 
they  support  the  opinion  of  the  majority. 
Almost  if  not  every  one  recognizes -the  law 
to  be  that,  if  the  railway  materially  ob- 
structs the  ingress  and  egress,  the  property 
owner  can  recover.  I  think  that  all  the  au- 
thorities relied  on  in  the  opinion  apply  to 
eases  in  states  having  a  different  constitu- 
tional provision  from  that  incur  Constitution 
in  r^ard  to  the  taking  of  private  property 
for  public  uses.  It  is  a  well-settled  rule  of 
law  in  this  state  that  a  party  may  have  a 
perfect  and  legal  right  and  title  to  an  ease- 
ment,  and,  although  it  may  not  be  exclusive 
of  the  public  generally,  yet  he  can  no  more 
be  deprived  of  such  riffht  to  such  easement 
tlian  he  can  be  deprived  of  any  other  right. 

The  case  refer  rcKl  to  in  the  opinion  of  Louis- 
ville Bagging  Mfg,  Co.  v.  Central  Pass.  R.  Co. 
05  Ky.  50,  is  not  applicable  in  the  case  at 
bar.  The  main  question  in  the  case  supra 
was  whether  the  railway  company  should  be 
enjoined  from  erecting  an  electric  street-car 
line  which  it  was  alleged,  among  other  things, 
would  prevent  the  bagging  company  from  un- 
loading vehicles  by  backing  them  up  to  and 
at  right  angles  to  the  sidewalk.  The  court 
held  that  such  loading  and  unloading  would 
necessarily  obstruct  the  proper  use  of  the 
street  for  other  vehicles,  and,  besides,  is  for- 
bidden by  city  ordinance.  It  is  further  said 
in  the  case  supra  that  the  plaintiff  had  sig- 
nally failed  to  show  that  he  had  been  unrea- 
sonably obstructed  or  hindered  in  his  business, 
or  that  his  rights  had  been  illegally  interefered 
with.  No  reference  is  made  in  the  opinion 
supra  to  §§  164  nor  242  of  the  present  Consti- 
tution, if,  indeed,  the  present  Constitution 
was  in  force  at  the  commencement  of  the  suit 
referred  to  above.  It  is  perfectly  manifest  to 
my  mind  that  the  majority  opinion  is  in  di- 
rect conflict  with  the  opinion  in  the  case  of 
Henderson  v.  McClain  (decided  by  this  court 
December  9,  1897)  (Ky.)  39  L.  R.  A.  349. 
McClain  recovered  a  judgment  against  the 
city  of  Henderson  for  injuries  to  his  prop- 
erty resulting  from  street  improvements. 
There  was  no  physical  taking  of  the  prop- 
erty, nor  was  the  work  of  improvement  done 
in  an  unskilful  manner,  but  the  result  of  the 
30 
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improvement  was  to  materially  decrease  the 
value  of  McClain's  abutting  lot.  It  has  often 
been  decided  by  this  court,  under  the  former 
Constitution,  that  no  recovery  could  be  had 
in  such  cases.  Section  14  of  the  Constitu- 
tion of  1850  says:  "No  person  shall,  for  the 
same  offense,  be  twice  put  in  jeopardy  of  his 
life  or  limb;  nor  shall  any  man's  property  be 
taken  or  applied  to  public  use  without  the 
consent  of  his  representatives,  and  without 
just  conipensation  being  previously  made  to 
him."  The  same  provision  is  in  §  13  of  the 
bill  of  rights  of  the  present  Constitution. 
The  first  part  of  §  242  of  the  present  Consti- 
tution reads  €is  follows:  ^'Municipal  or 
other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  prop- 
erty for  public  use  shall  make  just  compensa- 
tion for  property  taken,  injured,  or  destroyed 
by  them;  which  compensation  shall  be  paid, 
before  such  taking,  or  paid  or  secured  at  the 
election  of  such  corporation  or  individual  be- 
fore such  injury  or  destruction." 

This  court,  m  case  of  Henderson  v.  Mo- 
Clain  (Ky.)  39  L.  R.  A.  349,  after  reviewing 
the  law  as  it  existed  prior  to  the  adoption  of 
the  present  Constitution,  and  as  expounded 
by  this  court,  and  sufter  referring  to  §§  242 
and  13,  quoted  above,  said:  "The  adoption 
of  this  section,  in  addition  to  the  provisions 
of  §  13,  in  our  view  undoubtedly  indicated 
an  intention  to  change  the  organic  law  of  the 
state,  and  to  abolish  the  requirement  of  di- 
rect physical  injury  to  the  property  in  order 
to  establish  a  claim  for  damages.  The  lan- 
guage used  is  that  municipal  corporations 
shall  make  just  compensation  for  property 
taken,  injured,  or  destroyed  by  them.  The 
city  undoubtedly  has  the  right  to  take  pri- 
vate property  having  the  right  of  eminent 
domain.  It  also  has  the  undoubted  right  to 
improve  the  streets  for  the  public  use,  in  a 
proper  manner,  when  thereto  authorized  by 
legislative  authority.  If,  however,  in  mak- 
ing the  improvements,  it  takes,  injures,  or 
destroys  private  property,  compensation 
must  be  made,'  unless  consent  has  been  given. 
This  exact  question  appears  to  have  been  de- 
cided in  several  of  the  states  in  which  new 
constitutions,  containing  similar  provisions, 
have  been  adopted  in  recent  years.  In  Il- 
linois the  old  Constitution  contained  a  pro- 
vision similar  to  that  contained  in  §  13  of 
our  Constitution.  By  the  Constitution  of 
1870  [art.  2,  §  13],  the  provision  was  made 
to  read:  'Private  property  shall  not  be 
taken  or  damaged  for  puolic  use  without  just 
compensation.'  And,  while  the  rule  under 
the  former  Constitution  had  been  held  as  in 
the  section  quoted  above  from  Dillon  ( §  722 ) , 
it  has  been  neld  in  numerous  cases  that  the 
new  rule  introduced  by  the  present  Consti- 
tution required  compensation  in  all  cases 
where  it  appears  'there  has  been  some  physic- 
al disturbance  of  a  right,  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  m  connection 
with  his  property,  and  which  gives  to  it  an 
additional  value,  and  that  by  reason  of  such 
disturbance  he  has  sustained  a  special  damage 
with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally.*  Rigney 
V.  Chicago,  102  111.  64.  It  was  there  held 
'that  the  introduction  of  that  word  (dam- 
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age),  so  far  from  being  superfluous  or  aeci- 
dental,  indicated    a    deliberate  purpose    to 
make  a  change  in  the  organic  law  of  the 
state,  and  ab9lished  the  old  test  of  direct 
physical  injury  to  the  corptu  or  subject  of 
tlie  property  affected.'    This  doctrine  was  ap- 
proved by  the  Supreme  Court  of  the  United 
States,  in  an  opinion  ddivered  by  Mr.  Justice 
Harlan,  in  the  case  of  Chicago  v.  Taylor,  125 
U.  S.  1«2,  31  L.  ed.  639/    Referring  to  the 
Rigney  Case,  he  said :     *The  conclusion  there 
reached  was  that,  under  this  constitutional 
provision,  a  recovery  may  be  had  in  all  cases 
where  private  propertv  has  sustained  a  sub- 
stantial damage  by  the  making  and  using 
an  improvement  that  is  public  in  its  char- 
acter— that  it  does  not  require  that  the  dam- 
age shall  be  caused  by  a  trespass,  or  an  act- 
ual physical  invasion  of  the  owner's  real  es- 
tate, but,  if  the  construction  and  operation 
of  the  railroad  or  other  improvement  is  the 
cause  of  the  damage,  though  consequential, 
the  party  may  recover.    We  regard  that  case 
as  conclusive  of  this  question.     The  case  of 
Pittsburg^  FL  W.  d  C.  R.  Co.  v.  R€i4sh,  101 
111.  157,  is  in  point  on  this  question  of  dam- 
ages; and  the  case  of  Chicago  v.  Union  Bldg. 
Asso.  102  111.  379,  40  Am.  Rep.  598,  also  re- 
views the  authorities   and  approves  the  doc- 
trine in  Rigney  v.  Cnicago,  102  III.  64.'     In 
Missouri  a  similar  constitutional  provision 
has  been  adopted,  and  a  similar  construction 
given.    Sheeny  v.  Kansas  City  Cable  EL  Co, 
94  Mo.  574.     In  Pennsylvania    a    constitu- 
tional provision  was  adopted  in  1874,  exactly 
similar  to  §  242  of  our  Constitution,  which 
has  been  construed  in  New  Brighton  v.  Peir- 
sol,  107  Pa.  280,  as  the  provision  of  the  Il- 
linois Constitution.     In   a   number  of  other 
states  which  have  adopted  the  same  or  sim- 
ilar constitutional  provisions  the  courts  have 
gone  as  far  or  farther  than  the  Illinois  courts 
in  permitting  recovery  for  consequential  dam- 
ages in  such  cases.     See  2  Dill.  Mun.  Corp. 
4th  ed.  §§  990-995a,  inclusive,  and  notes.  We 
conclude  that,  under  the  averments  of  the  pe- 
tition in  this  case,  admitted  by  the  demurrer 
to  be  true,  there  was  a  right  of  recovery." 

Several  states  have,  of  late  years,  inserted 
in  their  Constitutions,  provisions  similar  to 
§  242  of  our  Constitution.  Section  8  of  art- 
icle 15  of  the  Constitution  of  Pennsylvania, 
adopted  in  1874,  provides  that  municipal  and 
other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property 
for  public  use  shall  make  just  compensation 
for  property  taken,  injured,  or  destroyed  by 
their  construction  or  enlargement  of  their 
works,  ete.  The  supreme  court  of  Pennsyl- 
vania, in»^cu?  Brighton  v.  Peirsol,  107  Pa. 
283,  discussed  and  construed  the  section  of 
the  Constitution  aforesaid.  Peirsol  brought 
suit  against  New  Brighton  to  reco^-er  dam- 
ages for  the  injury  caused  to  plaintiff's  prop- 
erty abutting  on  Lock  street  by  reason  of  a 
change  of  grade  of  said  street,  made  after 
the  plaintiff  purchased  his  lot,  and  obtained 
a  verdict  for  $193.  The  court  clearly  recog- 
nized the  importance  of  the  change  made  by 
the  Constitution  of  1874.  The  concluding 
portion  of  the  opinion  is  as  follows:  **The 
claim  now  is  for  cliange  of  grade  made  since 
the  defendant  in  error  purchased,    and    for 
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damages  sustained  by  work  done  since  the 
adoption  of  the  Constitution  of  1874.  Judg- 
ment affirmed."  The  decision  supra  was  ren- 
dered some  time  before  the  adoption  of  our 
present  Constitution,  and  §  242  thereof  is 
the  same  in  substance  as  the  section  of  the 
Constitution  of  Pennsylvania,  before  quoted; 
and  it  is  a  well-settled  rule  of  construction 
that  the  framers  of  the  present  Constitution 
intended  §  242  to  mean  and  have  the  same 
effect  given  by  the  supreme  court  of  Pennsyl- 
vania, in  the  case,  supra,  to  §  8  of  the  Penn- 
sylvania Constitution.  The  provision  of  the 
Constitution  of  Illinois  adopted  in  1848,  in 
regard  to  the  taking  of  private  property  for 
public  use,  was  the  same  as  §13  oi  the  present 
Constitution  of  this  state;  but  in  1870  Il- 
linois adopted  a  new  Constitution,  which  pro- 
vided thsut  private  property  should  not  be 
taken  or  damaged  for  public  use  without  just 
compensation. 

In  Riyney  v.  Chicago,  102  111.  75,  the  su- 
preme court  of  Illinois,  in  a  very  elaborate 
opinion,  discussed  the  rights  and  remedies  of 
ai)utting  property  owners,  and  also  discussed 
and  construed  the  new  Constitution  of  Il- 
linois. Kigney  sought  to  recover  against  the 
city  of  Chicago  for  injury  to  hfa  property  re- 
sulting from  street  improvements.  The  trial 
court  dismissed  his  petition,  and  an  inter- 
mediate court,  called  the  "court  of  appeals," 
aflirmed  the  judgment,  and  he  appealed  to  the 
supreme  court  of  the  state.  The  court,  among 
other  things,  said:  "The  position  of  appel- 
lee that  the  new  Constitution  was  simply  in- 
tended to  conserve  existing  rights,  ana  that, 
therefore,  there  can  be  no  recovery  in  any 
case  except  where  there  has  been  an  actual 
appropriation  of  or  physical  injury  to  the 
plaintiff's  property,  is  founded  in  part  upon 
certain  expressions  to  be  found  in  some  of 
the  cases  which  have  arisen  since  the  adop- 
tion of  the  new  Constitution,  which  seem  to 
recognize  as  still  existing  the  old  test  that 
the  injury  must  be  direct  and  physical,  where 
there  has  been  no  actual  appropriation  or 
taking  of  the  property.  It  is  hardly  neces- 
sary to  observe  thai'What  is  said  in  any  case 
upon  a  matter  not  necessarily  involved  in  the 
decision  is  not  to  be  regarded  as  authorita- 
tive or  binding.  Such  expressions  can  only 
be  regarded  as  indicating  the  views  of  the 
members  of  the  court,  and  particularly  that 
of  the  writer  of  the  opinion,  upon  a  matter 
which  the  court  is  not  reauired  to,  and  con- 
sequently cannot,  judicially  determine;  and 
hence,  while  they  are  entitled  to  respectful 
consideration,  they  are  never  accepted  as  au- 
thoritative. An  examination  of  the  cases, 
it  IS  believed,  will  clearly  show  that  no  ex- 
press decision  to  that  effect  has  ever  been 
made;  and,  even  if  such  a  case  could  be 
found,  it  must  have  been  made  without  due 
consideration,  and  should  not  be  followed, 
for  to  recognize  such  a  rule  would,  in  effect, 
as  we  have  already  shown,  be  to  render  in- 
operative a  plain  provision  of  the  Constitu- 
tion. .  .  .  The  question,  then,  recurs: 
What  additional  class  of  cases  did  the  fram- 
ers of  the  new  Constitution  intend  to  pro- 
\nde  for  which  are  not  embraced  in  the  old? 
While  it  is  clear  that  the  present  Constitu- 
tion was  intended  to  afford  redress  in  a  cer- 
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tain  class  of  cases  for  which  there  was  no 
remedy  under  the  old  Constitutiox),  yet  we 
think  it  equally  clear  that  it  was  not  in- 
tended to  reach  every  possible  injury  that 
might  be  occasioned  by  a  public  improvement. 
There  are  certain  injuries  which  are  neces- 
sarily incident  to  the  ownership  of  property 
in  towns  or  cities  which  directly  impair  the 
value  of  private  property,  for  which  the  law 
does  not,  and  never  has,  afforded  any  relief. 
For  instance,  the  building  of  a  jail,  police 
station,  or  the  like,  will  generally  cause  a  di- 
rect depi:jeciation  in  the  value  of  neighboring 
property;  yet  that  is  clearly  a  case  of  dam- 
num absque  injuria.  So,  as  to  an  obstruc- 
tion in  a  public  street,  if  it  does  not  practical- 
ly affect  the  use  or  enjoyment  of  neighboring 
property,  and  thereby  impair  its  value,  no 
action  will  lie.  In  all  cases,  to  warrant  a  re- 
covery, it  must  appear  there  has  been  some 
direct  physical  disturbance  of  a  right,  either 
public  or  private,  which  the  plaintiff  enjoys 
in  connection  with  his  property,  and  which 
gives  to  it  an  additional  value,  and  that,  by 
reason  of  such  disturbance,  he  has  sustained 
a  special  damage  with  respect  to  his  property 
in  excess  of  that  sustained  by  the  public  gen- 
erally. In  the  absence  of  any  statutory  or 
constitutional  provisions  on  the  subject,  the 
common  law  afforded  redress  in  all  such 
cases;  and  we  have  no  doubt  it  was  the  in- 
tention of  the  framers  of  the  present  Consti- 
tution to  require  compensation  to  be  made 
in  all  cases  where,  but  for  some  legislative 
enactment,  an  action  would  lie  by  the  com- 
mon law.  The  English  courts,  in  construing 
certain  statutes  providing  compensation  for 
injuries  occasioned  by  public  improvements, 
in  which  the  language  16  substantially  the 
same  as  that  in  our  present  Cons>titution, 
after  a  most  thorough  consideration  of  the 
question,  lay  down  substantially  the  same 
rule  here  announced.  Chamberlain  v.  West 
End  of  London  d  O.  P.  R.  Co.  2  Best  &S.605; 
Beckett  v.  Midland  R.  Co.  L.  R.  1  C.  P.  241,  on 
appeal,  L.  R.  3  C.  P.  82 ;  McCarthy  v.  Metro- 
politan Bd.  of  Works,  L.  K.  7  C.  P.  508. 
These  statutes  require  compensation  to  be 
where  property  was  'injuriously  affected,' 
which  the  English  courts  construe  as 
synonvmou^with  the  word  'damage.'  Hall  v. 
Bristol,  L.  R.  2  C.  P.  322 ;  East  d  West  In- 
dia Docks  d  B.  Junction  R.  Co.  v.  Oattke,  3 
MacN.  &  Q.  155.  The  rule  we  have  adopted 
was  unanimously  sustained  by  the  house  of 
lords  in  the  McCarthy  Case,  L.  R.  7  C.  P. 
508,  and  is  believed  to  be  in  consonance  with 
reason,  justice,  and  sound  legal  principles; 
and  while  it  has  not  heretofore  been  formu- 
lated in  express  terms,  as  now  stated,  yet  the 
principles  upon  which  the  rule  rests  are 
fully  recognized  in  the  previous  decisions  of 
this  court,  particularly  in  Shavoneetown  v. 
Mason,  82  III.  337,  25  Am.  Rep.  321 ;  Pekin 
V.  Brereton,  67  111.  477,  16  Am.  Rep.  629; 
Chicago  d  P.  R.  Co.  v.  Francis,  70  111.  238; 
Pekin  v.  Winkel,  77  111.  56;  and  Elgin  v. 
Eaton,  83  111.  535,  25  Am.  Rep.  412.  In  this 
last  case  the  Shatoneetoum  and  Brereton 
Cases  are  approvingly  referred  to.  In  the 
SJiaicneetown  Case  it  was  said:  'The  true 
question  is  whether  the  property  was  injured 
by  the  improvements.     If  not,  then  there  is 
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no  d&mage,  and  can  be  no  recovery.  If  there 
Uf  then  the  recovery  must  be  measured  by  the 
extent  of  the  loas/  etc.  One  of  the  elements 
of  damage  distinctly  recognized  in  this  case 
was  the  physical  obstruction  of  the  right  and 
means  of  access  to  the  plaintiff's  premises. 
And  so  of  the  Brereton  Case,  67  111.  477,  16 
Am.  Rep.  629;  Winkel  Case,  77  111.  66,  and 
Eat07i  Case,  83  111.  536,  and  Black  Case,  85 
111.  377.'  In  the  light  of  these  authorities, 
we  are  clearly  of  th«  opinion  that  the  circuit 
court  erred  in  refusing  appellant's  instruc- 
tion, and  also  in  giving  appellee's;  and  for 
these  errors  the  judgment  of  that  court  should 
have  been  reversed  by  the  appellate  court, 
and  for  not  doing  so  the  judgment  of  the  ap- 
pellate court  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to 
reverse  the  judgment  of  the  circuit  court,  and 
remand  the  cause  for  further  proceedings  in 
conformity  with  the  views  here  expressed. 
Judgment  reversed." 

In  Chicago  v.  Taylor,  125  U.  S.  164,  31  L. 
ed.  640,  the  same  question  was  under  con- 
sideration. Taylor  nad  brought  a  suit,  and 
obtained  judgment  against  the  city  of  Chi- 
cago for  injury  to  his  property  by  reason  of 
certain  street  improvements  erected  by  spe- 
cial ordinances  of  the  city  council,  and  the 
city  appealed.  Justice  Harlan  delivered  the 
opinion  of  the  court,  and,  upon  a  thorough 
review  of  the  authorities,  he  sustained  the 
contention  of  Taylor  that,  under  the  Consti- 
tution of  1870,  he  was  entitled  to  recover 
for  the  injury  resulting  to  his  property  by 
reason  of  the  street  improvements.  The  opin- 
ion concludes  as  follows:  "It  would  serve 
no  useful  purpose  to  examine  in  detail  all  the 
requests  for  instructions,  and  compare  them 
with  the  charge,  or  discuss  the  questions  aris- 
ing upon  exceptions  to  the  admission  of  evi- 
dence. After  a  careful  consideration  of  all 
the  propositions  advanced  for  the  city,  we 
are  unable  to  discover  any  subsitantial  error 
committed  to  its  prejudice.  It  may  be  as 
suggested  by  its  counsel,  that  the  present 
Constitution  of  Illinois  in  regard  to  compen- 
sation to  owners  of  private  property  'dam- 
aged' for  the  public  use  has  proved  a  serious 
obstacle  to  municipal  improvements;  that 
the  sound  policy  of  tne  old  rule,  that  private 
property  is  held  subject  to  any  %onsequential 
danxages  that  may  arise  from  the  erection 
on  a  public  highway  of  a  lawful  structure,  is 
being  constantly  vindicated;  and  that  the 
constitutional  provision  in  question  is  'a 
handicap'  upon  municipal  improvement  upon 
public  hiighways.  And  it  may  also  be,  as  is 
suggested,  doubtful  whether  a  constitutional 
convention  could  now  be  convened  that  would 
again  incorporate  in  the  organic  law  the  ex- 
isting provision  in  regard  to  indirect  or  con- 
sequential damage  to  private  property  so  far 
as  the  same  is  caused  by  public  improve- 
ments. We  dismiss  these  several  suggestions 
with  the  single  observation  that  they  can  be 
addressed  more  properly  to  the  people  of  the 
state  in  support  of  a  proposition  to  change 
their  Confititution.  We  perceive  no  error  m 
the  record,  and  the  judgment  is  affirmed." 

The  supreme  court  of  Missouri  has  passed 
upon  a  constitutional  provision  similar  to 
section  242.  8heehy  sued  the  Kansas  City 
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Cable  Railroad  Company  for  injury  to  his 
property  on  account  of  a  change  of  grade  of 
the  street.  It  was  admitted  that  the  city 
had  a  right  to  authorize  defendant  to  change 
the  grade,  but  Sheehy  recovered  judgment 
for  $5,000,  and  the  defendant  ca^e  riulroad 
company  appealed.  The  case  is  reported  in 
94  Mo.  674.  I  quote  as  follows  from  the  opin- 
ion: "The*  court,  as  shown  by  the  instruc- 
tions given  as  well  as  by  those  refused,  tried 
the  ease  on  the  theory  that  while  the  city  had 
the  right  by  ordinance  to  change  the  grade 
of  said  street  in  front  of  plaintiff's  property, 
and  to  authorize  defendant  to  make  such 
change,  still  the  defendant  was  liable  for  any 
damage  resulting  to  plaintiff  by  reason  of 
such  change.  It  is  insisted  by  counsel  that 
this  theory  was  erroneous  and  that  the  city 
being  fully  empowered  by  its  charter  to  grade, 
alter,  and  change  the  grade  of  its  streets,  and 
haying  changed  the  ^rade  of  Ninth  street  at 
this  locality  by  ordinance,  and  auUiorized 
and  permitted  defendant  to  grade  the  same 
for  the  purpose  of  constructing  its  road 
thereon,  it  is  not  liable  for  damages  result- 
ing therefrom.  This  point  is  not  well  taken. 
Anterior  to  the  adoption  of  the  Constitution 
of  1875  and  as  far  back  as  the  case  of  8t, 
Louis  V.  Chimo,  12  Mo.  414,  it  was  the  es- 
tablished rule  in  this  state  that  where  a  mu- 
nicipality was  invested  with  the  control  of 
its  streets,  and  the  power  to  fix,  alter,  and 
change  the  g^ade  of  the  same,  that  any  dam- 
age resulting  to  an  abutting  property  owner 
from  the  change  of  grade  was  damnum  abs- 
que injuria,  unless  the  injury  could  be 
shown  to  have  resulted  from  the  negligent  or 
improper  manner  in  which  the  work  was 
done.  Section  21,  art.  2,  of  the  Constitution 
of  1875  which  provides  that  'private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation,'  has 
changed  this  rule.  Werth  v.  Springfield,  78 
Mo.  107.  In  this  case  it  is  held  that  'when 
property  is  damaged  by  establishing  the 
grade  cdf  a  street,  or  by  raising  or  lowering 
the  grade  of  a  street  previously  established, 
it  is  damaged  for  public  use  within  the  mean- 
ing of  the  Constitution.'  It  is  clear  that  the 
city  of  Kansas,  under  its  charter,  had  the 
power  to  change  the  grade  of  Ninth  street, 
and  it  is  equally  clear,  under  the  provision  of 
the  Constitution  above  quoted,  that  if,  in  the 
exercise  of  that  power,  the  property  of  an 
abutting  owner  was  damaged,  such  owner 
would  be  entitled  to  recover  such  damages 
from  the  city.  And,  if  such  liability  would 
attach  to  the  city,  it  necessarily  and  logical- 
ly follows  that  a  railroad  company  which  had 
the  right  conferred  on  it  to  alter  the  grade  of 
the  street  for  the  purpose  of  constructing  its 
road  would  also  be  liable  to  an  abutting  prop- 
erty owner  for  damages  to  his  property  by 
reason  of  such  alteration.  In  such  case  the 
privilege  granted  the  railroad  'would  be 
yoked  with  a  liability.*  That  the  owner  of 
property  abutting  on  a  street  has  such  an 
easement  therein  as  would  support  an  action 
for  damages  peculiar  to  him  is  sustained  by 
the  following  cases:  Lackland  y.  yorih  Mis- 
souri  R.  Co.  31  Mo.  181 ;  Werth  v.  Spring- 
field,  78  Mo.  107;  Householder  v.  Kamnts 
City,  83  Mo.  488;  McElroy  v.  Kansas  City, 
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21  Fed.  Rep.  257 ;  Story  v.  New  York  Elev. 
R.  Co.  90  N.  Y.  122,  43  Am.  Rep.  146 ;  Lahr 
V.  Metropolitan  Elev,  R.  Co,  104  N.  Y.  268; 
Gulfy  C.  d  S,  F.  R,  Co.  V.  Edditia,  60  Tex.  663 ; 
Cross  V.  St.  Louis,  K,  C.  &  N.  R.  Co,  77  Mo. 
318.  The  theory  upon  which  the  court  tried 
the  case,  as  embraced  in  the  instructions, 
was  a  correct  one.  .  .  .  The  judgment  is 
affirmed  with  the  concurrence  of  the  other 
judges,  except  Ray,  J.,  absent." 

1  respeotiully  submit  that  the  foregoing 
authorities  show  conclusively  that  the  ma- 
jority opinion  is  not  sustained  by  the  author- 
ities relied  on  therein,  and  is  contrary  to  the 
weight  of  all  the  authorities  bearing  upon 
the  question  at  issue.  I  further  submit  that 
the  doctrine  of  the  majority  opinion  is  con- 
trary to  equity  and  natural  justice.  The 
majority  opinion  in  this  case  as  1  understand 
it,  holds  that  a  street  railway  may  be  located 
and  run  by  the  very  door  of  the  house  of  the 
abutting  lotowner  if  his  house  happens  to 
be  upon  the  line  of  the  street,  and,  if  the 
track  Is  leveled  up  as  described  in  the  opin- 
ion, that  the  property  owner  can  have  no  re- 
dress, although  we  know  that  such  a  use  of 
a  street  would  necessarily  greatly  lessen  the 
value  of  his  property,  and  cause  the  lives  of 
himself  and  children  to  be  in  imminent  peril 
whenever  they  went  out  of  the  house  for  any 
purpose  whatev^,  for  they  would  then  be 
upon  the  railway  track,  liable  to  be  struck 
by  the  electric  car.  If  the  above  is  not  the 
true  construction  of  the  majority  opinion  yet 
it  is  unquestionably  true  that  the  opinion 
sustains  the  right  of  a  street  railway  to  be 
run  right  along  the  curbing  of  a  sidewalk, 
which  would  practically  destroy  all  the  busi- 
ness hoiLses  which  might  be  on  that  side  of 
the  street.  If  a  street  railway  was  erected 
along  the  curbing  of  the  sidewalk  on  the 
west  side  of  Fourth  street  in  Louisville,  who 
would  dispute  the  statement  that  the  prop- 
erty on  that  side  would  at  once  be  injured' 
50  per  cent  or  more  of  its  value  if  it  was  be- 
lieved that  the  street-car  line  was  perma- 
nently so  established  ? 

I  have  discussed  this  question  so  far  upon 
the  ground  upon  which  tne  majority  opinion 
seems  to  be  based,  namely,  that  the  doctrine 
of  street  railways  and  the  uses  for  which 
streets  were  established  and  dedicated  ap- 
plies. In  my  opinion,  the  power  to  establish 
street  railways  in  towns  and  cities  has  no 
application  to  the  case  at  bar.  The  answer 
of  defendant  (now  appellant)  shows  that  the 
line  of  railway  and  property  in  contest  is  not 
within  the  boundary  of  any  town  or  incor- 
porated city.  That  plea  is  made  in  the  an- 
swer, and  by  it  the  appellant  was  by  the  court 
below  held  to  be  exempted  from  the  provi- 
sions of  $  164  of  the  (Constitution;  but,  if  the 
appellant  is  held  to  be  entitled  to  all  the  priv- 
ileges and  protection  of  the  law  applicable  to 
cities  and  towns,  then  it  should  be  held  to 
be  subject  to  the  provisions  of  §  164  of  the 
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Constitution,  and,  if  so  held,  the  entire  power 
exercised  by  it  was  and  is  unconstitutional. 
My  jud^ent  is  that  no  turnpike  company 
or  commissioners  or  the  county  court  have  any 
legal  power  or  right  to  authorize  the  construc- 
tion of  a  street  railway  upon  any  turnpike 
or  county  road.  It  would  be  a  new  service, 
and  one  not  contemplated  by  the  law  author- 
izing the  establishment  of  county  roads  or 
turnpike  roads,  and  would  seriously  interfere 
with  the  safe  and  convenient  and  proper  use 
of  such  highways.  It  is  evident  to  my  mind 
that  the  turnpike  company  in  this  case  had 
no  authority  to  authorize  the  construction  of 
the  railway  in  question.  It  will  be  seen 
from  the' record,  as  I  understand  it,  that  ap- 
pellant and  appellee  both  hold  under  Kinner. 
Kinner  only  granted  the  right  of  way  to  the 
turnpike  company  for  a  turnpike  road ;  hence 
it  could  be  used  for  nothing  else.  The  fee  re- 
mained in  him,  and  passed  to  his  vendees, 
subject  only  to  the  use  granted  by  Kinner. 
If  I  am  right  in  this,  it  follows  that  appel- 
lant violated  both  the  property  right  and 
right  of  ea|ement  of  appellee,  and  the  in- 
structions were  more  favorable  to  appellant 
than  it  was  entitled  to.  There  may  oe  some 
reason  and  equity  in  ruling  the  law  as  strict- 
ly as  it  can  be  legally  done  «£  to  improving 
streets  in  towns,  and  allowing  railways  to  l]« 
established  therein,  because  tne  public  are  to 
be  greatly  benefited;  but  in  the  case  at  bar  it 
is  manifest  to  me  that  the  railway  in  ques- 
tion was  erected  for  the  sole  benefit  of  the 
corporation,  and  that  nejther  the  turnpike 
company  nor  the  commissioners  had  any  law- 
ful authority  to  grant  to  the  railway  the 
right  of  way  over  any  part  of  the  county 
road,  and  certainly  none  to  the  injury  of  the 

Elaintiff's  property,  nor  to  the  detriment  of 
is  easement.  It  appears  in  this  case  that 
appellant,  by  force,  sawed  off  part  of  appel- 
lee's porch  or  platform,  and  removed  it,  and 
by  force  held  or  tied  him  while  they  laid  the 
traek  at  that  point.  From  the  proof  in  this 
ease,  I  incline  to  the  opinion  that  the  appellee 
was  the  rightful  owner  of  the  land  in  contest. 
Appellant^  contention  is  that  the  rail  of  the 
track  is  seven  feet  from  appellee's  house. 
Conceding  that  to  be  true,  I  still  think  that 
a  court  must  judicially  know  that  his  ingress 
and  egress  to  and  from  the  road  is  materially 
and  ujireasonably  obstructed  thereby.  Cor- 
porations should  be  protected  in  the  full  en- 
joyment of  their  legal  rights,  but  the  indi- 
vidual property  holder  should  also  have  the 
full  protection  of  the  law.  Section  242  of 
the  (institution  was  evidently  made  to  give 
greater  protection  to  the  citizen  than  he  nad 
theretofore  enjoyed,  but,  if  the  majority  opin- 
ion in  this  case  is  to  be  the  law  of  the  land, 
the  section  supra  amounts  to  nothing.  The 
importance  of  the  questions  involved  is  my 
only  apology  for  this  dissenting  opinion. 
I  think  the  judgment  appealed  from  should 
be  affirmed. 
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JOHN  HANCOCK  MUTUAL  LIFE  INSUR- 
ANCE COMPANY 

V, 

Elizabeth  DICK,  Appt, 

(114  Mich.  337.) 

Equity  l&a«  Jurisdiction  of  a  suit  to  ob- 
tain the  cancelation  and  surrender  of  a  re- 
ceipt renewing  a  lapsed  life  insurance^  policy, 
which  was  obtained  by  fraud,  although  the 
■  fraud  would  be  a  good  defense  to  the  pending 
action  at  law  on  the  policy. 

(September  14,  1897.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Wayne  County,  in 
Chancery,  overruling  a  demurrer  to  a  bill 
filed  to  cancel  a  renewal  receipt  on  a  life 
insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Pbllip  T.  Van  Zlle,  for  appellant: 

The  jurisdiction  in  equity  is  divided  into 
three  general  subdivisions  or  classes:  (1) 
Cases  exclusively  within  its  jurisdiction; 
(2)  cases  where  the  jurisdiction  is  concur- 
rent with  the  legal  jurisdiction;  (3)  auxil- 
iary jurisdiction. 

1  Pom.  Eq.  Jur.  §  136. 

The  concurrent  jurisdiction  embraces  all 
those  civil  cases  in  which  the  primary  right, 
estate,  or  interest  of  the  complaining  party 
sought  to  be  maintained,  enforced,  or  re- 
dressed is  one  that  is  cognizable  by  law, 
and  in  which  the  remedy  conferred  is  of  the 
same  kind  as  that  administered  under  the 
like  circumstances  by  the  courts  of  law — 
being  ordinarily  a  recovery  of  money  in  some 
form. 

The  fact  that  the  legal  remedy  is  not  full, 
adequate,  and  complete  is,  therefore,  the  real 
foundation  of  this  concurrent  branch  of  the 
equity  jurisdiction. 

1  Pom.  Eq.  Jur.  §  139. 

The  action  at  law  in  this  case  was  upon 
the  policy  of  insurance  for  the  full  amount. 
The  defense  was  that,  because  of  the  fraudu- 
lent acts  of  the  insured,  the  defendant  and 
her  son,  the  policy  was  void,  and  the  receipt 
given  for  the  last  payment  was  fraudulently 
obtained.  If  the  company  can  prove  this 
upon  the  trial  the  defense  is  complete. 

1  Pom.  Eq.  Jur.  §  178. 

Whenever  an  action  at  law  will  furnish 
an  adequate  remedy,  equity  does  not  assume 
jurisdiction  because  an  accounting  is  de- 
manded or  because  the  case  arises  from 
fraud. 

Bay  City  Bridge  Co,  v.  Van  Etten,  36 
Mich.  210;  Shaw  v.  Chambers,  48  Mich.  355, 

Note. — As  to  reinstatement  of  Insurance  pol- 
icy, see  also  Helnlein  v.  Imperial  L.  Ins.  Co. 
(Mich.)  26  L.  R.  A.  627;  Goodwin  v.  Provident 
8av.  Life  Assur.  Soc.  (Iowa)  32  L.  R.  A.  473 ; 
and  Carlson  v.  Supreme  Council  A.  L.  of  H. 
(Cal.)  35  L.  R.  A.  643. 

As  to  payment  of  premium  after  the  death  of 
the  insured  to  reinstate  a  life  insurance  policy, 
see  note  to  Wright  v.  Supreme  Commandery  K. 
of  G.  R.  (Ga.)  14  L.  R.  A.  283. 
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358;  Wyckoff  v.  Victor  Bewing  Mack.  Co. 
43  Mich.  309;  Tompkins  v.  HoUister,  60 
Mich.  479;  Teft  v.  Stewart,  31  Mich.  367; 
Hagenhuch  v.  Hotoard,  34  Mich.  1;  Torrent 
y.  Rodgers.  39  Mich,s  85;  Petrie  v.  Torrent, 
88  Mich.  43;  Druon  v.  Sullivan,  66  Vt.  609; 
Stannard  v.  Whittlesey,  9  Conn.  556. 

The  court  of  law  having  taken  jurisdic- 
tion of  the  case,  and  the  case  being  at  issue 
and  ready  for  trial,  a  court  of  equity  having 
co-ordinate  authority  will  not  be  permitted 
to  interfere  with  its  action. 

Maclean  v.  Speed,  52  Mich.  257;  Bamum 
Wire  d  Iron  Works  v.  Speed,  59  Mich.  272 ; 
Stearns  v.  Steams,  16  Mass.  170;  Home  L. 
Ins.  Co.  V.  Selig,  81  Md.  200;  Phoenix  Mut. 
L.  Ins.  Co.  V.  Bailey,  13  Wall.  616,  20  L.  ed. 
501 ;  JEtna  L.  Ins.  Co.  v.  Smith,  73  Fed.  Rep. 
318;  Walker  v.  Micklethwait,  1  Drew.  & 
S.  54;  Stewart  v.  Great  Western  R.  Co.  2 
Drew.  &  S.  443. 

Mr.  Alfred  Russell,  for  appellee: 

According  to  the  ancient  and  original  ju- 
risdiction in  England,  which  is  not  restricted 
by  any  statute  in  this  state,  equity  has  con- 
current jurisdiction  with  a  court  of  law,  and 
it  makes  no  difference  that  a  suit  at  law  has 
been  begun  and  that  there  may  be  a  remedy 
at  law,  whether  adequate  or  inadequate. 

1  Dan.  Ch.  PI.  &  Pr.  p.  576;  Heard,  Eq. 
PI.  p.  159;  Stexoart  v.  Great  Western  R.  Co. 
2  DeG.  J.  &  S.  321. 

W^henever  a  person  conceals  a  material 
fact,  substantially  the  consideration  for  the 
contract,  and  peculiarly  within  his  own 
knowledge,  the  transaction  will  be  void  on 
the  ground  of  fraud. 

Chitty,  Contr.  p.  153;  Dolman  v.  Jfokes, 
22  Beav.  402;  1  Story,  Eq.  Jur.  §  216. 

The  cases  in  this  state  fully  sustain  this 
suit.  I 

Wheeler  v.  Clinton  Canal  Bank,  Harr.  Ch. 
(Mich.)  449;  Wales  v.  Newhould,  9  Mich. 
45;  Wright  v.  Hake,  38  Mich.  525:  Wyckoff 
V.  Victor  Sewing  Maoh.  Co.  43  Mich.  309; 
Tompkins  v.  HoUister,  60  Mich.  470 ;  Bro%m 
V.  Bvck,  75  Mich.  274,  5  L.  R.  A.  226 ;  Sher- 
man  v.  American  Stove  Co.  85  Mich.  169; 
Cogswell  v.  Mitts,  90  Mich.  353;  Chicago  S 
Q.  T.  R.  Co.  V.  Miller,  91  Mich.  166;  Warren 
v.  Holhrook,  95  Mich.  185. 

This  is  a  case  of  delivery  up  and  cancela- 
tion of  instruments,  and  this  remedy  is  ex- 
clusively within  the  jurisdiction  of  equity. 

There  is  no  jurisdiction  at  law  at  all  with 
respect  to  surrender  and  cancelation. 

Pom.  Eq.  Jur.  §§  170,  171;  Wales  v.  y«r- 
hould.  9  Mich.  45;  Sherman  v.  American 
Stove  Co.  85  Mich.  169;  Cogswell  v.  Mitts, 
90  Mich.  353. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  complainant's  bill  alleges: 
'  (1)  That  the  complainant  issued  a  life 
policy  of  $2,000  on  the  life  of  John  J.  Dick. 
payable  to  the  defendant,  wherein  it  was 
stipulated  that,  if  any  instalment  should 
not  be  paid  when  due,  the  policy  should  be 
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void,  except  as  to  its  paid-up  value.  That 
the  company  was  accustcHued  to  accept  past- 
due  instalments,  and  to  reinstate  the  policy, 
provided  the  insured  would  furnish  a  proper 
certificate  of  good  health;  said  certificate 
stating  further  that  the  insured  agrees  that 
the  payment  is  received  and  policy  reinstated 
on  condition  of  the  truth  of  such  certificate. 

(2)  This  practice  was  followed  by  Dick, 
who  defaulted  habitually. 

(3)  January  8,  1896,  an  instalment  be- 
came due,  notwithstanding  two  notices  to 
pay,  and  the  policy  lapsed,  except  for  its 
paid-up  value. 

(4)  Thirty-eight  days  after  default,  Dick 
became  ill,  and  died  within  forty-eight 
hours. 

(5)  He  called  his  family  doctor  that  day. 
Dr.  Judson,  to  attend  him ;  and  the  same  day 
Dick's  son,  learning  of  his  father's  illness 
and  of  the  physician's  visit,  went  to  the  com- 
pany's agent,  and,  concealing  the  facts  of 
illness,  and  doctor's  attendance,  oiTered  to 
pay  up.  The  agent  suspecting  nothing,  said 
a  health  certificate  must  be  furnished,  and 
handed  the  son  a  printed  form,  which  in- 
sured signed ;  and  on  the  same  18th  of  Febru- 
ary the  son's  wife  took  the  form,  which  was 
signed  by  the  patient,  to  the  physician,  to 
get  his  name  as  a  witness,  athough  he  had 
not  f»een  the  insured  sign.  The  physician 
signed  the  attestation,  and  added  the  words, 
"Physician  of  family,"  and  the  next  morning 
February  19,  the  son  took  the  certificate  and 
money  to  the  agent,  who  received  the  same, 
f.nd  gave  receipt  reinstating  the  policy. 

Copy  of  certificate: 

Detroit,  Mich.,  Feb.  18,  1896. 
T,  John  J.  Dick,  of  Detroit,  Mich.,  being 
the  person  whose  life  is  insured  under  policy 
number  28.251,  in  the  John  Hancock  Mutual 
Life  Insurance  Company,  do  hereby  certify 
that  I  am  in  as  good  health  as  when  first  ex- 
amined on  my  application  for  said  policy, 
and  that  my  family  record  is  unchanged. 
I  also  understand  and  agree  that  the  pay- 
ment of  premium  due  Jafnuary  8,  1896,  is  re- 
ceived, and  said  policy  is  now  reinstated,  by 
said  company,  on  condition  of  the  truth  of 
the  above  statement. 

[Signed]  John  J.  Dick. 

Witness : . 

Note  any  change  in  family  record  below. 
I  witness  the  above. 

[Signed]       H.  C.  Judson,  M.  D., 

Physician  of  Family. 

The  next  day,  February  20,  the  insured 
died  of  the  said  illness. 

(6)  The  bill  charges  that  the  representa- 
tions in  the  certificate  were  false,  and  were* 
known  to  be  so  by  the  insured,  his  son,  his 
6on's  wife,  and  his  physician;  and  that  they 
confederated  to  defraud  the  company  by  pre- 
paring and  delivering  the  certificate  to  the 
agent,  with  intent,  by  means  thereof,  to  pro- 
cure the  acceptance  of  the  past-due  quarter- 
ly premium;  and  that  the  agent  relied  on 
the  false  certificate,  and  accepted  and  re- 
ceipted for  the  money  in  ignorance  of  the 
ft.cts. 
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(7)  "April  11,  1896,  the  asent,  having  as- 
certained the  fraud,  tenderea  the  quarterly 
premium  back,  and  also  the  paid-up  value, 
and  offered  to  pay  the  same  (and  same  is 
paid  into  court).  Defendant  refused  the 
tender,  and  has  sued  the  company  at  law  in 
Wayne  circuit  court,  although  she  is  bound, 
in  equity,  to  surrender  the  policy  and  re- 
ceipt. 

"Prayer :  To  declare  the  policy  void  ( ex- 
cept for  paid-up  value),  and  that  it  may  be 
delivered  up  to  be  canceled;  and  that  the 
receipt  reinstating  policy  so  obtained  by 
fraud  be  delivered  up,  and  for  a  preliminary 
and  final  injunction  against  the  prosecution 
of  the  suit  at  law." 

(8)  Action  was  commenced  on  the  policy, 
and  was  enjoined  in  these  proceedings  pend- 
ing the  suit. 

This  bill  was  demurred  to  ( 1 )  for  want  of 
equity;  (2)  because  a  legal  remedy  exists. 
The  demurrer  was  overruled,  and  the  defend- 
ant has  appealed  from  the  order. 

There  is  no  doubt  that  the  alleged  fraud, 
if  proved,  should  defeat  the  claim  of  the 
plaintiff  to  any  sum  beyond  the  paid-up 
value  of  the  policy  in  a  court  of  law.  Such 
court  could  not,  however,  have  canceled  or 
compelled  the  surrender  of  the  renewal  re- 
ceipt, though  there  is  force  in  the  suggestion 
that  such  cancelation  would  be  of  little  im- 
portance after  an  adjudication  that  it  was 
void.  It  is  urged  that  the  case  falls  within 
the  general  rule  that  equity  has  no  jurisdic- 
tion where  there  is  an  adequate  remedy  at 
law,  especially  when  the  latter  has  been  re- 
sorted to  by  the  opposite  party.  Counsel  for 
defendant  cites  two  cases  decided  by  the  Fed- 
eral courts,  which  sustain  his  contention, 
under  circumstances  closely  resembling  the 
situation  in  this  case.  These  decisions  are 
based  upon  the  10th  section  of  the  Federal 
judiciary  act,  which  provides  that  "suits  in 
equity  shall  not  be  sustained  in  either  of 
the  courts  of  the  United  States,  in  any  case, 
where  plain,  adequate,  and  complete  remedy 
may  be  had  at  law."  1  U.  S.  Stat,  at  L.  82, 
chap.  20,  §  16.  We  have  no  similar  statute, 
end  we  are  cited  to  several  similar  cases 
which  sustain  the  jurisdiction  of  chancery, 
even  after  action  at  law  is  commenced.  These 
cases  will  be  found  collected  in  the  com- 
plainant's brief,  and  they  seem  to  rest  upon 
two  grounds:  (1)  That  the  jurisdiction  is 
concurrent  in  cases  of  fraud;  (2)  that  the 
equity  courts  may  grant  more  complete  re- 
lief, where  an  instrument  is  fraudulently  ob- 
tained, by  compelling  cancelation  or  surren- 
der, and  by  rendering  equitable  relief.  As 
counsel  suggest,  there  are  cases  which,  to 
some  extent  at  least,  may  seem  to  militate 
against  this  theory,  but  they  do  not  appear 
to  have  been  so  considered  by  the  court.  See 
Bay  City  Bridge  Co.  v.  Van  Etten,  36  Mich. 
210;  Teft  v.  8teicart,  31  Mich.  367;  Shaw  v. 
ChamberSf  48  Mich.  358.  Shaw  v.  Chambers 
was  an  ejectment  case,  and  the  only  ground 
of  equitable  jurisdiction  was  an  alleged  es- 
toppel in  pais.  This  was  disposed  of  on  the 
well-settled  rule  (in  Michigan)  that  titles 
to  land  cannot  rest  on  estoppel  in  pais,  and 
ccthing  remained  but  a  legal  defense.    In 
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Teft  V.  Stdcart  a  jurisdiction  was  invoked 
foi  chancery  so  broad  that  Mr.  Justice 
Graves  said,  in  disposing  of  the  case:  *'It 
appears  to  me  quite  impossible,  in  the  face 
01  the  objection  taken  and  insisted  on,  to  sus- 
tain this  decree  without  sanctioning  the 
right  to  come  into  equity  in  all  cases  to  re- 
cover damages  where  the  grievance  asserted 
is  a  fraud  committed  by  one  upon  another  in 
a  dealing  in  personal  property.  If  the  right 
contended  for  and  carried  out  by  the  decree 
can  be  maintained,  no  reason  is  perceived 
why,  upon  the  same  principle,  a  party  claim- 
ing to  have  been  cheated  in  a  horse  trade, 
or  in  a  purchase  of  any  chattels  where  the 
amount  is  sufficient,  may  not,  at  his  election, 
proceed  to  sue  in  chancery  for  damages  and 
preclude  an  investigation  before  a  jury." 
We  must  therefore  consider  the  question  set- 
tled in  this  state  in  accord  with  complain- 
ant's claim.  We  see  no  occasion  to  disturb 
the  order  of  the  circuit  court  in  chancery, 
which  is  therefore  affirmed. 

The  other  Justices  concur. 


John  B.  SWEETLAND,  Admr.,  etc.,  of  Eva- 
line  A.  Aldrich,  Deceased, 

V. 

CHICAGO  &  GRAND  TRUNK  RAILWAY 
COMPANY,  Plff.  in  Err. 


( 


Mich. 


) 


1.  DamaiireB  for  pain  and  Biilferlnff  can- 
not be  alloT»'ed  In  an  action  for  tlic 
ncfrllicent  killing  of  a  pasBcnver  in  a 

railroad  accident  where  the  force  of  the  colli- 
sion was  such  that  many  passengers  were  in- 
stantly killed  and  there  is  nothing  to  show 
that  the  death  for  which  the  action  was 
brought  was  not  instantaneous  or  that  de- 
ceased was  conscious  after  the  shoclc. 

2.  To  recover  for  BnlTerlnflr  of  a  person 
killed  by  negligence,  plaintiff  has  the  burden 
of  showing  that  conscious  suffering  on  the 
part  of  deceased  existed. 

(Montgomery  and  Hooker,  J  J.,  dissent.) 

(June  28,  1898.) 

ERROR   to   the   Circuit   Court   for   Cass 
County  to  review  a  judgment  in  favor  of 
Slaintiff  in  an    action    brought    to  recover 
ama^s  for  the  alleged  negligent  killing  of 
plaintiiT's  intestate.    Reversed. 

The  facts  are  stated  in  the  opinions. 
Mr.  E.  W.  Meddangli,  with  Messrs. 
Geer  ft  Williama,  for  plaintiff  in  error: 
It  was  not  intended  to  give  a  right  of  ac- 
tion for  the  benefit  of  the  estate,  in  ease  of 
death  from  an  injury,  under  3  How.  Anno. 
Stat.  §  7307,  and  also  allow  the  heirs  to  re- 

NoTE. — Respecting  the  right  to  maintain  more 
than  one  cause  of  action  for  injuries  resulting 
In  death,  see  note  to  Louisville  &  N.  R.  Co.  v. 
McEiwaIn  (Ky.)  34  L.  R.  A.  788:  also  Hill  v. 
Pennsylvania  R.  Co.  (Pa.)  35  L.  R.  A.  196. 

As  to  recovery  for  pain  and  suffering  In  an 
action  for  injuries  resulting  in  death,  see  also 
cases  in  note  to  Morgan  v.    Southern   P.   Co. 
(Cal.)  17  L.  R.  A.  71. 
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cover  under  §S  8313  and  8314,  for  their  pe- 
cuniarv  loss. 

Section  7397,  which  provides  for  the  surviv- 
al of  common-law  actions  for  negligent  in- 
juries to  the  person,  should  be  construed  to 
apply  to  cases  where  death  results  from  some 
other  cause  than  the  injury. 

Holton  V.  Daly,  106  111.  131;  Chicago  d  E. 
I.  R.  Co.  V.  O'Connor,  119  111.  586;  McCar- 
thy V.  Chicago,  R.  I.  A  P.  R.  Co.  18  Kan.  46, 
20  Am.  Rep.  742 ;  Hulbert  v.  Topeka,  34  Fed. 
Rep.  510;  Louisville  d  N.  R.  Co.  v.  McEl- 
toain,  98  Ky.  700,  34  L.  R.  A.  788 ;  Lubrano 
V.  Atlantic  Mills,  19  R.  I.  129,  34  L.  R.  A. 
797. 

Where  the  deceased  in  his  lifetime  brings 
an  action  and  recovers  damages  for  the  in- 
jury sustained,  his  representatives  cannot 
maintain  an  action  for  damages  where  death 
results  from  the  same  injury  for  which  the 
former  recovery  was  had. 

3  Elliott.  RaUroads,  §  1375;  Read  v.  Great 
Eastern  R.  Co.  L.  R.  3  Q.  B.  555 ;  Pulling  v. 
Great  Eastern  R.  Co.  L.  R.  9  Q.  B.  Div.  110; 
GHffiths  V.  Dudley,  L.  R.  9  Q.  B.  Div.  357 ; 
Haigh  v.  Royal  Mail  Steam  Packet  Co.  52  L. 
J.  Q.  B.  N.  S.  640;  lAttletcood  v.  yewTork,S9 
N.  Y.  24,  42  Am.  Rep.  271 ;  Hegerich  v.  Ked- 
die,  99  N.  Y.  258,  52  Am.  Rep.  25 ;  Legg  v. 
Rritton,  04  Vt.  652 ;  Hecht  v.  Ohio  <6  M.  R. 
Co.  132  Ind.  507;  Foiclkes  v.  nashville  d 
D.  R.  Co.  9  Heisk.  829 ;  Holton  v.  Daly,  106 
111.  131 ;  Chicago  d  E.  I.  R.  Co.  v.  O'Connor, 
119  111.  586;  McCarthy  v.  Chicago,  R.  /.  d 
P.  R.  Co.  18  Kan.  46,  26  Am.  Rep.  742: 
LouMville  d  N.  R.  Co.  v.  McEltcain,  98 
Ky.  700,  34  L.  R.  A.  788 ;  Lubrano  v.  Atlan- 
tic Mills,  19  R.  T.  129,  34  L.  R.  A.  797. 

The  word  "actions"  is  used  in  every  in- 
stance in  §  7397,  and  not  the  words,  ''cause 
of  action,"  or  "right  of  action." 

An  "action"  is  the  "lawful  demand  of 
one's  right  in  a  court  of  justice." 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  577 ;  3 
Bl.  Cora.  p.  3. 

A  "right  of  action"  is  "the  right  to  bring 
an  action." 

21  Am.  &  Eng.  liJhc.  Law,  p.  404. 

The  action  itself  is  the  proceeding  insti- 
tuted by  the  personal  representative  to  re- 
cover damages  resulting  from  the  "cause  of 
action." 

In  order  to  maintain  an  action,  there  must 
exist  a  ''right  of  action"  as  well  as  a  "cause 
of  action." 

Indianapolis  d  8t.  L.  R.  Co.  v.  Btout,  53 
Ind.  143. 

If  the  legislature  had  intended,  in  the  face 
of  the  universally  accepted  meaning  of  the 
word  "action,"  in  a  le^l  sense,  to  have  in- 
cluded the  right  to  bring  the  action  in  the 
first  place,  as  well  as  the  right  to  revive  an 
action  once  brought,  after  the  death  of  the 
party  beginning  it,  why  did  they  not  make 
their  intention  clear  by  including  the  words 
"cause  of  action?" 

Where  one  receives  an  injury  from  which 
he  dies  immediately,  the  legislature  did  not 
intend  to  give  a  right  of  action  for  the 
physical  pain  and  mental  suffering  which 
were  substantially  contemporaneous  with  the 
death. 
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The  Corsair,  145  U.  S.  335,  36  L.  ed.  727 ; 
Cheatham  v.  Red  River  Line,  56  Fed.  Rep. 
248 ;  Sherman  v.  Western  Stage  Co.  24  Iowa,, 
515;  Kennedy  v.  Standard  Sugar  Refinery, 
125  Mass.  90,  28  Am.  Rep.  214;  Tully  v. 
Fitchburg  R,  Co,  134  Mass.  499;  Mulchahey 
V.  Washburn  Car  Wheel  Co,  145  Mass.  281. 

An  action  cannot  be  maintained  for  per- 
sonal injuries,  under  §  7397,  resulting  in 
death,  if  the  evidence  wholly  fails  to  show 
whether  or  not  death  waa  instantaneous. 

Corcoran  v.  Boston,  &  A,  R,  Co,  133  Mass. 
507 ;  Riley  v.  Connecticut  River  R,  Co.  135 
Mass.  292. 

The  object  of  the  statute  was  to  continue 
the  cause  of  action  which  the  person  injured 
had,  and  which  he  had  not  enforced,  but 
might  have  enforced,  if  death  had  not  en- 
su^,  for  the  benefit  of  the  widow  and  next 
of  kin,  to  enable  them  to  obtain  their  dam- 
ages, resulting  from  the  same  primary 
cause,  and  not  to  create  an  entirely  new  and 
different  right  of  action. 

Dibble  v.  Netv  York  d  E.  R.  Co,  25  Barb. 
188;  Proctor  v.  Hannibal  d  St.  J,  R.  Co,  64 
Mo.  119;  Fowlkes  v.  .V.  &  D.  R,  Co,  5  Baxt. 
663 ;  Cooley,  Torts,  2d  ed.  p.  309. 

Messrs,  Marshall  Ii.  Howell  and  Ed- 
ward Bacon  for  appellee. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

We  do  not  think  that  there  was  any  tangi- 
ble evidence  from  which  the  jury  had  the 
right  to  infer  that  the  deceased  endured  pain 
and  suffering.  The  two  trains  collided  with 
terrific  force,  and  many  were  instantly 
killed.  The  witness  Allan  testified  that  he 
reached  the  telescoped  car  within  three  or 
four  minutes  after  the  collision;  that  he 
hearrd  wails  and  groans  within ;  that  the  car 
took  fire  within  a  minute  or  two  afterwards ; 
that  within  ten  or  fifteen  minutes  they  were 
driven  away  by  the  heat  of  the  fiames.  Plain- 
tiif  was  a  physician,  and  brother  of  the  de- 
ceased. He  testified  that  both  the  upper 
and  lower  extremities  of  the  body  were 
burned  completely  off,  that  the  upper  part 
of  the  scalp  was  entirely  denuded,  and 
that  her  left  thigh  bone  waa  either  burned 
off  diagonally  or  had  been  fractured.  From 
his  examination  of  the  body,  he  gave  his 
opinion  that  death  was  not  instantaneous.  It 
is  mere  conjecture  how  long  she  lived,  and 
there  is  nothing  to  indicate  that  she  was  con- 
scious at  any  time  after  the  accident,  and  be- 
fore death,  if  death  was  not  instantaneous. 
If  she  was  not  conscious,  how  can  it  be  said 
that  she  suffered  pain?  Whether  death  was 
instantaneous,  or  whether,  if  not  instanta- 
neous, she  was  conscious  after  the  injury, 
is  purely  conjectural.  Where  one  was  found 
about  ten  minutes  after  the  accident  with  his 
bcdy  crushed,  and  his  bowels  disrupted,  and 
he  was  still  breathing,  but  unconscious,  and 
died  almost  immediately,  without  recovering 
consciousness,  held  that  no  damages  could 
be  recovered  for  pain  and  suffering.  Mul- 
chahey V.  Washburn  Car  W^ce?  Co.  145  Mass. 
281.  The  court  said:  "But  as  the  plaintiff 
can  only  recover  such  damages  as  she  can 
show  were  sustained  by  her  intestate,  if  he 
became  instantly  insensible,  and  so  remained 

43  L.  R.  A. 


until  his  death,  nothing  can  be  recovered 
tor  any  physical  or  mental  suffering  sus- 
tained by  him."  Where  a  boat  struck  in  the 
bank  of  a  river,  and  sank  in  about  ten  min- 
utes, and  a  passenger  was  drowned,  held 
that  there  could  be  no  recovery  for  mental 
and  physical  pains  and  shock  before  death; 
that  they  were  substantially  contemporane- 
ous with  her  death,  and  inseparable,  as  a 
matter  ot  law,  from  it.  The  Corsair,  145 
U.  S.  335,  36  L.  ed.  727.  In  Cheatham  v. 
Red  River  Line,  56  Fed.  Rep.  248,  damages 
were  claimed  for  suffering  while  the  deceased 
was  struggling  in  the  water  before  drown- 
ing. Held,  uiere  could  be  no  recovery. 
Where  one  was  struggling  in  the  water  ten 
minutes  after  being  thrown  in  by  the  wrong- 
ful act  of  the  defendant,  held  that  death  was 
instantaneous.  Sherm^in  v.  Western  Stage 
Co.  24  Iowa,  515.  See  also  Kennedy  v. 
Standard  Sugar  Refi/nery,  125  Mass.  90,  28 
Am.  Rep.  214;  Tully  v.  Pitchburg  R,  Co.  134 
Mass.  499.  The  rule  deducible  from  the 
above  authorities,  and  we  think  also  from 
sound  reason,  is  that  plaintiff  mu^t  show 
that  there  was  conscious  suffering  in  order 
to  sustain  his  suit  for  damages,  it  is  not 
sufiicient  to  show  that  the  deceased  might 
have  lived  a  few  moments  alter  the  accident. 
We  are  therefore  of  the  opinion  that  the  ver- 
dict based  upon  this  count  in  the  declara- 
tion cannot  be  sustained. 

Judgment  reversed  as  to  this  count,  and 
no  new  trial  ordered. 

Lone,  Ch.  J.,  and  Moore,  J.,  concurred 
with  Grant,  J. 

« 

Iione,  Ch.  J.,  concurring: 

This  suit  is  brought  to  recover  damages 
for  personal  injuries  caused  to  the  plaintiff's 
intestate  by  the  collision  of  defendant's 
trains  through  the  negligence  of  defendant; 
also  to  recover  damages  for  her  death  result^ 
ing  from  such  collision,  and  also  for  loss  of 
personal  property.  The  first  count  of  the 
declaration  is  upon  the  common-law  liabil- 
ity for  pain  and  suffering,  etc.,  endured  by 
the  deceased  prior  to  death,  which,  it  is 
claimed,  was  not  instantaneous,  and  the 
right  of  action  for  which,  it  is  insisted,  sur- 
vives by  §  7397,  3  How.  Anno.  Stat.,  and  is 
for  the  benefit  of  her  estate.  Under  this 
count  plaintiff  had  verdict  and  judgment  for 
$1,000.  The  second  couft  is  for  loss  of  per- 
sonal property,  and  for  which  plaintiff  had 
verdict  and  judgment  for  $110.  The  third 
count  is  for  the  benefit  of  William  W.  Sweet- 
land,  a  brother  of  deceased,  who,  it  is 
claimed,  was  dependent  upon  her  for  support, 
and  in  whose  interest  the  administrator 
claims  the  right  to  recover  under  §§  8313, 
8314,  2  How.  Anno.  Stat.  Under  this 
count  the  jury  found  in  favor  of  defendant. 
Defendant  brings  error. 

The  provisions  of  §  7397,  3  How.  Anno. 
Stat,  have  been  in  force  since  1838.  In 
1846  it  read:  "In  addition  to  the  actions 
which  survive  by  the  common  law,  the  fol- 
lowing shall  also  survive,  that  is  to  say: 
Actions  of  replevin  and  trover;  actions  for 
assault  and  battery,  or  false  imprisonment, 
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or  for  goods  taken  and  carried  away;  and  ac- 
tions for  damages  done  to  real  or  personal 
estate."  This  statute  was  amended  by  act 
No.  113,  Pub.  Acts  1885,  by  inserting  into 
the  original  act  the  clause,  "for  negligent  in- 
juries to  the  person."  Sections  8313  and 
8314  are  substantially  a  re-enactment  of 
Lord  Campbell's  act,  omitting  the  preamble 
and  3d  section,  which  was  first  incorporated 
into  cur  statutes  in  1848,  and  was  amended 
in  1873.    As  amended,  it  reads  as  follows: 

"Sec.  1.  Whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case  the  per- 
son who,  or  the  corporation  which,  would  have 
been  liable  if  death  had  not  ensued,  should 
be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured, 
and  aluiough  the  death  shall  have. been 
caused  under  such  circumstances  as  amount 
in  law  to  felony. 

Sec.  2.  Every  such  action  shall  be  brought 
by,  and  in  the  names  of,  the  personal  repre- 
sentatives of  such  deceased  person,  and  the 
amount  recovered  in  every  such  action  shall 
be  distributed  to  the  persons  and  in  the  pro- 
portions provided  by  law  in  relation  to  the 
distribution  of  personal  property  left  by  per- 
sons dying  intestate;  and  in  every  such  ac- 
tion the  jury  may  give  such  damages  as  they 
shall  deem  fair  and  just,  with  reference  to 
the  pecuniary  injury  resulting  from  such 
death,  to  those  persons  who  may  be  entitled 
to  such  damages  when  recovered." 

It  will  be  noticed  that  until  1885  there 
was  no  statute  in  this  state  providing  for 
the  survival  of  actions  for  negligent  injuries 
to  the  person,  and  no  suit  could  be  main- 
tained for  the  injury  after  the  death  of  the 
injured  person  for  the  pain  and  suffering 
arising  from  such  injuries.  Was  it  the  in- 
tention of  the  legislature  under  §  7397  to 
give  a  right  of  action  for  the  benefit  of  the 
estate  in  case  of  death  from  an  injury,  and 
also  to  allow  the  heirs  to  recover  under  §§ 

8313  and  8314  for  their  pecuniary  loss?  I 
think  not.  The  fact  that  the  common-law 
right  of  action  which  survives  under  §  7397, 
is  for  the  benefit  of  the  decedent's  estate  and 
that  the  right  of  action  under  §S  8313  and 

8314  is  ^iven  for  the  benefit  of  the  dece- 
dent's heirs,  can  mtke  no  difference  in  the 
construction  which  I  think  must  be  placed 
upon  these  statutes.  It  was  not  the  inten- 
tion of  the  legislature  to  give  two  rights  of 
recovery  for  the  same  injury  which  results 
in  death.  The  act  giving  a  right  of  action 
for  damages  for  wrongful  death  was  passed 
by  our  legislature  several  years  after  the  act 
providing  for  survival  of  actions,  and  was 
intended  to  provide  the  only  remedy  where 
death  resulted  from  any  wrongful  act.  If 
Mrs.  Aldrieh,  the  decedent,  had  lived  long 
enough  to  bring  suit  against  defendant  for 
injuries,  etc.,  and  pain  and  suffering,  both 
past  and  future,  and  the  jury  had  awarded 
her  damages,  which  had  been  paid,  and  then 
she  had  died  from  the  same  injuries  so 
wrongfully  inflicted,  would  it  be  held  that 
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the  administrator  might  maintain  another 
action  under  §§  8313  and  8314?  Or,  had 
she  survived  her  injuries  long  enough  to  have 
settled  with  the  defendant,  and  had  so  set- 
tled, would  it  be  held  that  the  administra- 
tor could  maintain  an  action  under  these 
sections?  It  is  generally  held  that  ii  the 
deceased  had  settled  for  injuries  received  in 
his  lifetime,  or  recovered  damages  in  an  ac- 
tion, an  action  cannot  be  maintained,  under 
Lord  Campbeirs  act,  after  his  death. 
Cooley,  Torts,  p.  309.  It  must  follow,  there- 
fore, that  if  such  judgment  obtained  by  her 
in  her  lifetime  or  settlement  so  made  by  her 
is  a  bar  to  a  recovery  by  the  heirs  under  §§ 
8313  and  8314,  then  a  judgment  obtained  by 
the  heirs  for  a  cause  of  action  accruing  to 
them  by  survival  under  §  7397  would  be  a 
bar  to  the  right  to  recover  for  her  death  un- 
der §§  8313  and  8314.  In  other  words,  it 
is  apparent  that  it  haa  not  been  the  under- 
standing of  the  courts  and  law  writers  that 
such  statutes  intended  to  create  two  rights 
of  action  for  the  same  wrongfid  act.  It  is 
true  that  repeals  by  implication  are  not  fa- 
vored in  the  law.  There  is,  however,  no 
such  repugnance  in  there  statutes  that  both 
cannot  stand.  Section  7397,  which  provides 
for  the  survival  of  common-law  actions  for 
negligent  injuries  to  the  person,  applies  to 
eases  where  death  results  from  other  causes 
than  the  wrongful  injury.  It  seems  to  me 
that  this  is  made  plain  from  the  terms  of  the 
statutes.  In  Rogers  v.  Windoes,  48  Mich. 
028,  the  action  was  brought  for  the  wrong- 
ful conversion  of  testator's  property  during 
his  lifetime.  The  court  below  held  that  the 
action  died  with  the  person,  and  no  action 
survived.  It  was  held  that  the  action  did 
survive,  and  the  judgment  below  was  re- 
versed. That  case  in  no  way  conflicts  with 
the  interpretation  which  we  give  to  these 
statutes.  It  is  true  that  some  language  was 
used  in  Hurst  v.  Detroit  City  R,  Co.  84  Mich. 
644,  which  might  be  taken  as  holding  that 
satisfaction  under  one  of  these  statutes 
would  be  no  bar  to  a  suit  under  the  other; 
but  that  question  was  not  involved  in  that 
case,  and  the  language  was  but  mere  dictum. 
The  Illinois  act  passed  in  1853  is  almost 
identical  with  our  §§  8313,  8314-  The  re- 
vival act  of  that  state  includes  within  the 
actions  which  survive,  actions  to  recover 
damages  for  injury  to  the  person.  This  last 
act  was  passed  in  1874.  In  Holton  v.  Daly, 
106  111.  131,  one  Michael  Daly  was  injured, 
and  brought  suit,  and  recovered  judgment, 
which  was  afterwards  set  aside.  Subse- 
quent to  this  he  died  intestate,  and  Mary 
Daly  was  appointed  administratrix.  She 
was  substituted  party  plaintiff  in  the  cause, 
which  was  again  tried,  and  resulted  in  favor 
of  plaintiff.  The  supreme  court,  in  constru- 
ing the  two  acts,  held  that  the  death  act 
applied,  and  that  no  recovery  could  be  had 
under  the  survival  act.  The  court  said: 
"The  act  of  February  12,  1853,  applies,  as 
we  have  seen,  by  its  own  terms,  to  all  cases 
v^here  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default  is  suclk  as  would,  if 
death  had  not  ensued,  have  entitled  the  par- 
ty injured  to  maintain  an  action,  and  re- 
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cover  damages  in  respect  thereof.  As  was 
said  in  Chicago  v.  Major,  18  111.  356,  68  Am. 
Dec.  653 :  "This  language  is  very  broad  and 
comprehensive,  embracing  in  direct  and  pos- 
itive terms,  all  cases  where,  if  death  had  not 
ensued,  the  injured  party  could  have  main- 
tained an  action  for  the  injury;'  and,  as  we 
have  already  observed,  it  is  the  wrongful  act, 
neglect,  or  aefault  that  constitutes  the  cause 
of  action.  A  right  of  action  which  at  com- 
mon law  would  have  terminated  at  the  death 
U  continued  for  the  benefit  of  the  wife,  hus- 
band, etc.,  and  its  scope  enlarged  to  em- 
brace the  injury  resulting  from  the  death. 
.  .  .  There  were  left,  however,  injuries 
to  the  person  not  resulting  in  death,  for 
v/hich,  in  the  event  of  the  death  of  the  in- 
jured party  before  obtaining  judgment,  no 
remedy  was  provided  aflfording  a  proper  sub- 
ject-matter for  the  act  of  1872.  If  a  party 
receiving  injuries  died  from  other  causes, 
no  action  could  be  maintained  under  the  act 
of  February  12,  1853;  but  now,  under  the 
statute  of  1872,  the  cause  of  action  survives 
to  his  personal  representatives.  It  is  not 
to  be  presumed  it  was  intended  there  should 
be  two  causes  of  action  in  distinct  and  differ- 
ent rights,  by  the  same  party  plaintiff  for 
the  same  wrongful  act,  neglect,  or  default. 
.  .  .  It  is  true,  the  measure  of  recovery 
in  the  different  cases  is  not  the  same,  but 
the  cause  of  action  is,  viz.,  the  wrongful  act, 
neglect,  or  default.  We  feel,  therefore,  con- 
strained to  hold  that  the  act  of  1872  was  not 
intended  to  apply  to  cases  embraced  by  the 
act  of  Februarv  12,  1853."  In  Chicago  d 
E.  r.  R.  Co.  V.  O'Connor,  119  111.  686,  it  ap- 
peared that  Jeremiah  O'Connor,  in  his  life- 
time, brought  suit  against  the  railroad  com- 
pany for  damages  for  personal  injuries,  and 
obtained  judgment.  An  appeal  was  taken, 
and  pending  the  appeal  O'Connor  died  from 
causes  other  than  the  injuries  complained  of 
in  the  declaration.  His  son  was  substituted 
as  plaintiff  in  the  suit.  It  was  said  by  the 
court:  "The  action  beinff  for  personal  in- 
juries caused  by  the  negligence  of  the  de- 
fendant, it  is  within  the  statute,  and  sur- 
vives. .  .  .  There  is  nothing  in  Holton 
V.  Daly,  106  111.  131,  which  holds  to  the  con- 
trary. Indeed,  it  is  expressly  therein  recog- 
nized that  such  actions  do  survive  upon  the 
death  of  the  plaintiff;  and  it  was  held,  when 
death  is  the  result  of  the  injuries  for  which 
the  suit  is  brought,  the  action  must  be  pros- 
ecuted, after  the  death,  for  the  benefit  of  the 
widow  and  the  next  of  kin,  and  that  in  such 
case  there  can  be  no  recovery  for  the  bodily 
pain  and  suffering,  but  that,  where  the  death 
results  from  a  cause  other  than  the  injuries 
for  which  the  suit  is  brought,  there  may  be 
a  recovery,  notwithstanding  the  death,  for 
precisely  the  same  injuries  that  the  party 
himself  could  have  recovered  for  had  he  lived 
until  after  the  final  trial." 

The  statutes  of  Kansas  are  similar  to  our 
own.  Section  420  of  the  compilation  of  1879 
is  the  revival  acl;,  and  provides  for  the  sur- 
vival of  actions  to  recover  damages  for  an 
injury  to  the  person.  Section  422  of  the 
same  is  the  death  act.  In  McCarthy  v.  Chi- 
cago, H.  I.  <f-  /*.  R.  Co.  18  Kan.  46,  26  Am. 
Hep.  742,  these  two  sections  were  construed, 
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and  it  was  held  that  they  must  be  construed 
in  pari  materia.  The  court  said:  "The 
purpose  of  §  422  is  evidently,  not  only  to 
fix  the  amount  of  damages,  and  limit  them 
to  the  use  of  the  widow  and  children,  or  next 
of  kin,  but  to  take  away  the  right  of  the  ad- 
ministrator to  sue  for  the  benefit  of  the  es- 
tate generally,  where  death  resulted  from 
the  injuries.  Section  420,  as  construed  with 
§  422,  only  causes  the  actions  to  survive  for 
injury  to  the  person  when  the  death  does  not 
result  from  such  injury,  but  does  occur  from 
other  circumstance^.  The  right  oi  action 
under  §  422  is  exclusive;  and  an  ad- 
ministrator could  not  maintain  an  action 
under  §§  420  and  422  for  the  same  injury. 
When  death  results  from  wrongful  acts  § 
422  is  intended  solely  to  apply,"— citing 
Read  v.  Oreat  Eastern  R.  Co.  L.  R.  3  Q.  B. 
555;  Andrews  v.  Hartford  d  N.  H.  R.  Co. 
34  Conn.  67.  In  Hulhert  v.  Topeka,  34  Fed. 
Rep.  510,  where  the  action  was  brought  by 
the  administrator  for  injuries  to  the  deced- 
ent in  her  lifetime,  and  from  which  she  died, 
Mr.  Justice  Brewer,  before  whom  the  cause 
was  tried,  held  that  no  recovery  could  be  had 
under  Comp.  Laws,  §  420,  and  that  in  cases 
of  death  from  negligent  injuries  §  422  ap- 
plied. Justice  Brewer  was  on  the  bench  of 
the  state  court  when  the  McCarthy  Case  wa& 
decided,  and  joined  in  that  opinion;  but  in 
the  case  in  the  Federal  court  he* expressed 
seme  doubt  about  the  correctness  of  the  rul- 
ing in  that  case,  though  he  followed  it  in 
the  Hulbort  Case.  This  doubt  seems  to 
have  been  based  upon  the  rule  laid  down  in 
Keedham  v.  Grand  Trunk  R.  Co.  38  Vt.  294, 
where  it  was  held  that,  where  death  occurs 
in  consequence  of  a  bodily  injury,  two  causes 
of  suit  or  action  may  arise, — one  in  favor  of 
the  decedent  for  his  loss  and  suffering  result- 
ing from  the  injury  in  his  lifetime,  and  re- 
vived by  the  act  of  1847;  the  other  founded 
on  his  death,  or  on  the  damages  resulting 
from  his  death  to  his  widow  and  next  of  kin, 
under  the  act  of  1849.  But,  however  much 
Mr.  Justice  Brewer  may  have  been  shaken  as 
to  the  correctness  of  his  conclusions  in  the 
McCarthy  Case  by  the  Needham  Case,  it 
seems  that  the  supreme  court  of  Vermont  in 
a  later  case  (one  decided  in  1890)  was  not 
satisfied  with  the  conclusions  reached  in  the 
Needham  Case  in  1865.  As  early  as  1881 
Judge  Veazey  of  the  Vermont  court  wrote 
an  opinion  which  met  the  approval  of  a  ma- 
jority of  the  court  in  effect  overruling  some 
of  the  conclusions  reached  in  the  Needham 
Case.  This  opinion  was  not  filed,  as  the 
case  went  off  on  other  questions.  In  Legg 
V.  Britton,  64  Vt.  656,  it  was  held  that  the 
act  providing  for  the  recovery  of  damages 
for  the  benefit  of  the  widow  and  next  of  kin 
where  death  results  from  the  neglect  or  de- 
fault of  another  does  not  create  a  new  and 
additional  cause  of  action;  thus  fully  over- 
ruling the  Needham  Case. 

In  Louisville  d  N.  R.  Co.  v.  McElwain,  98 
Ky.  700,  34  L.  R.  A.  788,  the  court,  speak- 
ing of  the  two  statutes,  says:  "We  cannot 
believe  that  the  general  assembly  intended 
that  the  personal  represent^ive  should 
maintain  an  action  for  the  death  of  the  wife, 
practically   for  the  husband's  benefit,  and 
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allow  at  the  aame  time  the  hushand  to  main- 
tfiin  one  on  his  own  account,  for  the  same 
acts  or  negligence." 

In  Luhrano  v.  Atlantic  Mills  19  K.  I.  129, 
34  L.  R.  A.  797  (decided  in  1895),  the  ques- 
tion was  whether,  under  the  statutes  of  that 
state,  an  administrator  had  the  right  to 
maintain  two  actions  for  negligence  result- 
ing in  death, — one  for  the  b^efit  of  the 
widow  and  next  of  kin,  according  to  Lord 
Campbell's  act;  and  another  for  the  damage 
to  the  person,  under  the  statute  for  the  sur- 
vival of  actions.  The  action  was  brought 
for  the  pain  and  expense  arising  from  inju- 
ries to  the  plaintiff's  intestate  before  nis 
death,  which  resulted  therefrom.  The  de- 
fendant pleaded  a  judgment  in  its  favor  in 
a  suit  by  the  plaintiff  in  the  same  cause  of 
action.  The  plaintiff  replied  that  the  for- 
mer action  was  brought  by  him  as  trustee 
for  the  next  of  kin  c^  the  deceased,  and  in 
a  different  right  from  that  involved  in  the 
present  action,  which  was  for  the  benefit  of 
the  estate.  To  this  replication  defendant 
demurred,  and  the  demurrer  was  sustained. 
In  substance  these  statutes  are  like  our  own. 
The  opinion  of  the  court  in  that  case  is  so 
\cell  reasoned,  and  the  cases  which  seem  to 
differ  from  the  correct  principle  so  well  ex- 

flained,  that  I  quote  from  it  at  some  length, 
n  speaking  of  tne  survival  statute,  the  court 
said:  "It  is  under  this  section  that  the 
plaintiff  claims.  In  support  of  his  claim  he 
relies  on  Bradshaw  v.  Lancashire  d  Y.  R. 
Co.  L.  R.  10  C.  P.  189;  Leggott  v.  Great 
Northern  R.  Co.  L.  R.  1  Q.  B.  Div.  599 ;  Bar- 
nett  V.  Lucas,  Ir.  Rep.  6  C.  L.  247;  Bowes 
V.  Boston,  155  Mass.  344,  15  L.  R.  A.  365; 
and  Needham  v.  Orand  Trunk  R.  Co.  38  Vt. 
300.  The  opinion  in  Bowes  v.  Boston  is 
based  upon  the  statutes  of  Massachusetts, 
and  holds  that  two  actions,  one  for  the  bene- 
fit of  the  family  and  one  for  the  benefit  of 
the  estate,  may  proceed  at  the  same  time,  on 
independent  grounds,  and  for  different  pur- 
poses. It  cites  no  authority.  In  Needham 
V.  Grand  Trunk  R.  Co.  the  point  decided  was 
that,  the  injury  to  the  deceased  havinc  oc- 
curred in  New  Hampshire,  where  no  riglit  of 
action  in  either  form  survived,  the  plaintiff 
could  not  maintain  action  therefor  in  Ver- 
mont. The  dictum  relating  to  two  causes 
of  action  has  recently  been  overruled  in  Legg 
v.  Britton,  64  Vt.  652.  Barnett  v.  Luca^  was 
au  action  for  injury  to  personal  estate,  and 
is  therefore  not  in  point.  Bradshaw  v.  Lan- 
cashire d  Y.  R.  Co.  was  on  demurrer  to  the 
declaration,  which  alleged  a  breach  of  con- 
tract to  carry  a  passenger  safely,  and  it  was 
held  that  the  action  could  be  maintained, 
notwithstanding  the  fact  that  provision  for 
compensation  for  the  death  was  made  by 
Lord  Campbell's  act.  The  case  was  decided 
in  1875;  and  Leggott  v.  Great  Northern  R. 
Co.,  decided  in  1876,  was  a  case  upon  a  sim- 
ilar contract,  to  which  the  defendant  pleaded 
a  denial  of  the  averments  of  fact  and  a  re- 
covery bv  the  plaintiff  under  Lord  Camp- 
teirs  act!  The  plaintiff  replied  that  the  de- 
fendant waii^patopped  by  the  judgment  in  the 
former  case  to  aeny  the  facts,  and  to  this 
replication  the  defendant  demurred.  The 
court  held  that  there  was  no  estoppel,  be- 
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cause  the  plaintiff  sued  in  a  different  right ; 
and,  in  so  deciding,  followed  Bradshaw  v. 
Lancashire  d  Y.  R.  Co.,  but  not  without  pro- 
testation. Mellor,  J.,  said:  'With  the  sin- 
gle exception,  so  far  as  I  am  aware,  of  the 
case  in  the  common  pleas  {Bradshaw  v.  Lan^ 
cashire  d  Y.  R.  Co.),  there  appears  to  be  no 
authority  that  an  action  will  lie  by  the  ex- 
ecutor in  respect  of  what  is  claimed  in  this 
action.  But,  as  that  case  has  been  decided 
on  the  very  point,  I  entirely  yield  to  the 
authority  of  the  decision  so  far  as  to  say  that 
in  this  court  it  cannot  be  questioned,  and  we 
must,  therefore,  abide  by  it.*  In  Pulling  v. 
Great  Eastern  R.  Co.  L.  R.  9  Q.  B.  Div.  110, 
the  Bradshaw  Case  was  further  commented 
upon.  Denman,  J.,  said:  'None  of  the  au- 
thorities go  so  far  as  to  say  that  where  the 
cause  of  action  is  in  substimce  an  injury  to 
the  person,  the  personal  representative  can 
maintain  an  action  merely  because  the  per- 
son so  injured  incurred  in  his  lifetime  some 
expenditure  of  money  in  consequence  of  the 
personal  injury.  The  case  of  Bradshaw  v. 
Lancashire  d  Y.  R.  Co.  certainly  does  not  go 
to  that  length,  because  the  judgments  in  that 
case  are  expressly  based  upon  the  distinc- 
tion, in  this  respect,  between  actions  of  con- 
tract and  actions  of  tort,  and  upon  the  fact 
that  in  that  case  the  action  was  an  action 
of  contract.'  The  opinion  (Pollock,  B.,  con- 
curring) decided  that  the  plaintiff  could  not 
sue  for  damage  to  the  intestate's  person. 
In  view  of  tliese  comments,  the  support  which 
the  Bradshaw  Case  gives  the  plaintiff  turns 
out  to  be  more  apparent  than  real.  Prior 
to  these  ck.oas,  that  of  Read  v.  Ch-eat  Eastern 
R.  Co.  L.  R.  3  Q.  B.  555,  had  been  decided  in 
1868,  holding  that  satisfaction  received  by 
the  deceased  in  his  lifetime  for  the  injury 
was  a  bar  to  the  suit  for  the  death.  That 
case  stated  the  principle  upon  which  the 
compensatory  act  is  founded.  It  creates  no 
new  cause  of  action  by  reason  of  the  death, 
but  gives  a  new  right  of  recovery  in  substi- 
tution for  the  right  of  action  which  the  de- 
ceased would  have  had  if  he  had  survived. 
Upon  this  principle  the  new  remedy  must 
be  exclusive,  since  otherwise  there  would  be 
two  recoveries  for  the  same  cause  of  action, 
namely,  the  negligence  of  the  defendant, 
which' is  the  cause  of  action  on  which  the  de- 
ceased would  have  sued  at  common  law  if 
ho  had  survived.  Moreover,  the  recognized 
rules  of  construction  lead  to  the  conclusion 
that  the  remedy  for  the  death  is  exclusive. 
While  the  act  relates  to  a  remedy,  it  is,  never- 
theless, in  derogation  of  the  common  law,  be- 
cause it  gives  a  right  of  action  where  none 
existed  at  common  law;  and  so  it  should  be 
strictly  construed.  The  provisions  for  sur- 
vival of  actions  for  damages  to  the  person 
and  for  the  remedy  for  the  death  have  been 
embodied  in  the  same  statute  in  this  state 
since  1857,  although  the  la£ter  was  first 
adopted.  The  general  provision  should  not 
be  construed  to  modify  the  special,  since  the 
ii'tention  to  modify  the  farmer  statute  by 
giving  an  additional  remedy  is  not  plain,  and 
both  can  stand  together;  the  act  of  survival 
embracing  damages  to  the  person  other  than 
those  which  result  in  death.  This  is  the 
construction  which  was  given   to  precisely 
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similar  provisions  in  Holton  v.  Daly,  106 1 
111.  131,  where  it  was  held  that  the  only 
cause  of  action  was  the  wrong  done,  irrespec- 
tive of  consequences,  and  that  a  statute  of 
survival  subsequently  passed  did  not  give 
a  remedy  additional  to  that  of  the  prior  act 
relating  to  the  death.  .  .  .  So  in  Chica- 
go d  E.  I.  R.  Co.  V.  O'Connor,  119  111.  586, 
it  was  held  that  where  the  plaintiff,  pending 
an  action  for  injuries,  dies  from  some  other 
cause  than  the  injury,  the  action  survives, 
and  may  be  prosecuted  by  his  administrator. 
Jr.  McCarthy  v.  Chicago,  R.  I.  d  P.  R,  Co, 
18  Kan.  46,  26  Am.  Rep.  742,  where  both  pro- 
visions for  an  action  for  death  and  for  surviv- 
al of  an  action  for  injury  to  the  person  had 
been  embodied  in  a  revision,  as  in  our  own 
statutes,  it  was  held  that  they  must  be  con- 
strued in  pari  materia,  and  that  the  latter 
provision  applied  only  to  cases  where  the 
death  did  not  result  from  the  injury.  This 
decision  was  followed  in  Hulhert  v.  Topeka, 
34  Fed.  Rep.  610." 

In  Griffiihs  v.  Dudley,  L.  R.  9  Q.  B.  Div. 
357,  Field,  J.,  said:  "Read  v.  Great  East- 
ern R.  Co.  L.  R.  3  Q.  B.  655,  is  a  clear  deci- 
sion that  liOrd  Campbell's  act  did  not  give 
any  new  cause  of  action,  but  only  substi- 
tuted the  right  of  the  representative  to  sue 
in  the  place  oi  the  right  which  the 
deceased  himself  would  have  had  if 
he  had  survived."  In  Canadian  P. 
R.  Co.  V.  Robinson,  19  Can.  S.  C,  292, 
Taschereau,  J.,  quotes  with  approval  the 
language  of  Field,  J.,  in  Qriffiths  v.  Dudley, 
L.  R.  9  Q.  B.  Div.  357.  In  Wood  v.  Gray 
[1892]  A.  C.  676,  it  appears  that  a  workman, 
having  been  injured  through  the  fault,  as 
he  alleged,  of  his  employers,  brought  an  ac- 
tion against  them  for  damages.  While  the 
action  was  pending,  he  died  intestate  and 
unmarried.  His  mother  was  appointed  his 
executrix,  and  she  raised  a  second  and  con- 
curent  action  for  solatium  for  her  son's 
death,  and  asked  that  the  second  action 
should  be  remitted  to  the  same  jury  who 
v/ere  to  try  the  first.  It  was  held,  affirm- 
ing the  court  of  sessions,  that  the  second  ac- 
tion was  incompetent.  Lord  Watson,  who 
delivered  the  opinion  of  the  house  of  lords, 
among  other  things,  said:  "There  is  not  a 
single  instance  in  -which  the  court  has  al- 
lowed two  actions  to  be  brought  in  respect 
of  the  same  negligent  act  leading  to  the  in- 
jury and  death  of  one  person.  Even  in  cases 
where  the  right  of  relatives  to  sue  has  been 
recognized,  they  must  bring  one  suit,  and  one 
only,  in  which  the  damages  due  to  them 
respectively  may  be  assessed.  In  that  state 
of  the  law,  I  do  not  think  this  house  ought 
to  encourage  the  creation  of  a  new  right  and 
corresponding  liability  which  are  at  present 
unknown  in  Scotland."  Lord  Field,  con- 
curring in  that  opinion,  said:  "The  appel- 
lant did  cite  to  your  lordships  a  great  many 
cases.  I  have  been  carefully  through  them, 
and  have  considered  them,  and  it  seems  to 
me,  so  far  as  I  can  follow  the  question,  that 
there  is  no  foundation  whatever  for  the  ap- 
pellant's contention."  That  two  actions  can- 
not be  maintained  for  the  same  wrongful 
act,  see  Bigelow  v.  Vickerson,  34  U.  S.  App. 
261,  70  Fed.  Rep.  113,  17  C.  C.  A.  1,  30  L. 
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R.  A.  336;  Re  City  of  Nonoalk,  55  Fed.  Rep. 
98;  American  8.  B.  Co.  v.  Chase,  16  Wall. 
532,  21  L.  ed.  372;  Dibble  v.  tiew  York  d  E. 
H.  Co.  25  Barb.  188;  Proctor  v.  Hannibal  d 
8i.  J.  R.  Co.  64  Mo.  119;  Fowlkes  v.  N.  d  D. 
R.  Co.  6  Baxt.  663. 

In  a  late  case  in  Kansas,  decided  July  10, 
1897,— MaWin  v.  Missouri  P.  R.  Co.  58  Kan. 
475--it  was  held  that  S  420  of  the  survival 
statute  only  permits  actions  to  survive  for 
injui-y  to  the  person  when  death  does  not  re- 
sult from  the  injury,  but  occurs  from  other 
causes;  but,  however,  where  death  results 
from  the  wrongful  act  or  omission  of  an- 
other, S  422 — the  death  act — is  exclusive. 
That  court  cites  in  support  of  that  rule  of 
construction:  Andrews  v.  Hartford  d  N.  H. 
R.  Co.  34  Conn.  57;  Read  v.  Great  Eastern 
R.  Co.  L.  R.  3  Q.  B.  555;  Chicago  d  E.  I.  R. 
Co.  V.  O'Connor,  19  111.  App.  691 ;  Holton  v. 
Daly,  106  111.  131 ;  Chicago  d  E.  I.  R.  Co.  v. 
O'Connor,  119  111.  686;  Tiffany,  Death  by 
Wrongful  Act,  §  119. 

In  Hill  V.  Pennsylvania  R.  Co.  178  Pa. 
223,  35  L.  R.  A.  196,  decided  by  the  supreme 
court  of  Pennsylvania  November  9,  1896,  it 
appeared  that  the  act  of  1851  of  that  state 
provides  that  no  action  for  personal  injuries 
by  negligence  or  default  shall  abate  by  rea- 
son of  plaintiff's  death,  but  shall  survive  to 
his  personal  representatives;  that  where  the 
injured  person  did  not  sue  during  his  life, 
his  widow  or  personal  representative  may 
sue ;  that  the  right  of  action  to  children  and 
parents  of  a  decedent  be  extended;  and  also 
provides  for  the  distribution  of  damages  re- 
covered. It  was  held  that  a  widow  was  not 
given  an  independent  c^use  of  action  for  an 
injury  causing  her  husband's  death  which  he 
could  not  in  his  lifetime  release  or  com- 
pound. In  that  case  the  court  cites  Read 
V.  Great  Eastern  R.  Co.  L.  R.  3  Q.  B.  555, 
and  the  opinion  of  Lush,  J.,  with  approval, 
in  which  he  said:  "The  intention  of  the 
statute  is  not  to  make  the  wrongdoer  pay 
damages  twice  for  the  same  wrongful  act, 
but  to  enable  the  representatives  of  the  per- 
son injured  to  recover  in  a  case  where  the 
maxim,  Actio  personalis  moritur  cum  per- 
sona would  have  applied.  It  only  points  to 
II  case  where  the  party  injured  has  not  re- 
covered compensation  against  the  wrong- 
doer." 

I  am  aware  that  in  some  of  the  states  it 
i«  held  by  the  courts  that  two  actions  may 
be  maintained  under  statutes  somewhat  simi- 
lar to  our  own ;  but  the  case  of  Needham  v. 
Grand  Trunk  R.  Co.  38  Vt.  294,  we  have  seen, 
has  been  effectually  overruled  by  the  later 
case  of  Legg  v.  Britton,  64  Vt.  652,  and  the 
case  of  Bowes  v.  Boston,  155  Mass.  344,  16 
L.  R.  A.  365,  shown  not  to  be  well  reasoned, 
by  the  Rhode  Island  court  in  Lubrano  v.  At- 
lantic Mills,  19  R.  I.  129,  34  L.  R.  A.  797. 
In  Vicksburg  d  M.  R.  Co.  v,  Phillips,  64 
Miss.  693,  it  is  held  that  two  actions  may 
be  maintained  under  somewhat  similar  stat- 
utes to  our  own ;  but  the  court  cites  no  cases 
sustaining  such  a  rule,  though  counsel  for 
plaintiff  in  that  case  in  his  ,rmef  seems  to 
relv  upon  Needham  v.  Grand  Trunk  R.  Co. 
38 'vt.  294.  In  Davis  v.  8t.  Louis,  I.  M.  d 
8.  R.  Co.  63  Ark.  117,  7  L.  R.  A.  283,  the 
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court  seems  also  to  have  relied  upon  Need- 
ham  V.  Orand  Trunk  R.  Co.  38  Vt.  294.  In 
the  case  of  Hedrick  v.  Ilwaco  R.  d  Nav.  Co, 
4  Wash.  400,  decided  by  the  supreme  court 
of  Washington  in  1892,  the  statutes  treated 
oi  are  very  different  from  our  own,  and  the 
case  is  not  authority  for  the  contention  made 
for  it. 

It  is  claimed  that  in  construing  these  acts 
the  amendment  of  1885  of  the  survival  act 
must  speak  from  the  date  of  the  original  act. 
This  is  undoubtedly  true.  But  it  has  never 
been  contended  in  this  state,  so  far  as  I  can 
ascertain,  until  the  present  action  was 
brought,  that  a  cause  of  action  survives  for 
a  negligent  injury,  or  for  an  assault  and  bat- 
tery, where  death  results  from  the  wrongful 
act,  though  these  two  statutes  have  been  on 
the  statute  books  for  fifty  years,  and  the 
amendment  of  1885  as  to  negligent  injuries 
over  twelve  years.  Apparently  it  was 
thought  by  the  profession  that  actions  in  such 
cases  must  be  brought  under  the  death  act, 
as  no  one  ever  before  claimed  that  two  ac- 
tions would  lie  for  the  same  wrongful  act. 
I'roni  the  history  of  the  cases  in  this  state, 
it  is  at  once  apparent  what  the  legislative 
intent  was  in  passing  the  amendment  of 
1885.  Prior  to  that  time,  if  the  party  neg- 
ligently injured  brought  suit  for  damages, 
and  died  during  the  pendency  of  the  case 
from  some  other  cause  than  the  negligent 
injury,  the  suit  immediately  abated,  and  no 
right  of  action  accrued  to  his  personal  rep- 
resentatives under  §§  8313  and  8314,  be- 
cause his  death  was  not  the  result  of  the 
wrongful  act  or  omission.  The  profession  was 
often  confronted  with  this  condition,  as  all 
such  suits  abated  by  the  death  of  the  party. 
But  since  1848,  when  death  resulted  from 
the  wrongful  act,  actions  could  be  main- 
tained under  the  death  act.  It  was  not  nec- 
essary to  amend  either  statute  to  give  a 
right*  of  action  where  death  did  result  from 
the  wrongful  act.  That  right  already  exist- 
ed. The  purpose  of  the  legislature,  there- 
fore, was  to  provide  a  remedy  when  one  was 
lost  by  the  aeath  of  the  party,  by  the  sur- 
vival of  the  action  which  the  party  himself 
might  have  brought  in  his  lifetime  for 
wrongful  injuries  not  resulting  in  death,  and 
which  cause  of  action  did  not  survive  under 
the  former  acts.  The  only  logical  construc- 
tion of  these  statutes,  so  as  to  give  effect  to 
both,  is  that  the  death  act  applies  to  cases 
of  death  caused  by  wrongful  injuries,  while 
the  survival  act  applies  to  cases  of  personal 
injuries  not  causing  death.  If  these  two 
acts  had  been  passed  at  the  same  time,  each 
being  embodied  in  different  sections  of  the 
same  act,  what  ground  would  this  have  af- 
forded for  the  contention  that  the  survival 
section  applies  to  injuries  resulting  in  death  T 
We  should  then  have  to  reconcile  and  render 
operative  both  sections,  as  now.  The  ques- 
tion of  the  legislative  intent  of  the  survival 
provision  in  reference  to  injuries  causing 
death  would  still  be  open.  The  illogical  re- 
sult of  holding  that  the  survival  provision 
"vsas  intended  to  cover  cases  of  wrongful  kill- 
ing would  still  be  presented,  and  would  force 
the  conclusion  that  the  legislature  intended 
the  survival  provision  should  apply  only  to 
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personal  injuries  not  causing  death.  If  we 
start  with  the  survival  act  as  in  existence  at 
the  date  when  the  death  act  was  passed,  the 
result  is  not  changed.  We  then  have  an  act 
which  provided  for  the  survival  of  actions 
for  personal  injuries  followed  by  another 
giving  a  right  of  action  for  personal  injuries 
resulting  in  death.  It  cannot  be  contended 
that  the  survival  act  conferred  a  right  of  ac- 
tion for  wrongful  killing.  More  definite  and 
specific  language  indicative  of.  the  legisla- 
tive purpose  to  do  this  would  be  required. 
In  Illinois  the  death  act  was  passed  first. 
In  Holton  v.  Daly,  106  111.  131,  both  these 
Illinois  statutes  were  construed,  and  it  was 
held  that  both  should  be  given  effect;  that 
where  death  occurred  from  the  injury  the 
death  act  applied,  and  where  the  person  died 
from  some  other  cause  than  the  injury  the 
survival  act  applied.  This  decision  was  not 
based  upon  the  fact  that  the  death  act  waa 
first  passed.  In  Rhode  Island  the  survival 
act  was  passed  first;  and  the  court,  in  the 
Luhrano  Case,  19  R.  I.  129,  34  L.  R.  A.  797, 
construed  these  statutes  with  the  same  re- 
sult as  reached  in  Holton  v.  Daly,  and  by 
the  same  reasoning,  thdt  both  acts  must  be 
construed  together.  In  the  McCarthy  Case^ 
18  Kan.  46,  26  Am.  Rep.  742,  it  appeared 
that  both  acts  were  passed  and  took  effect 
upon  the  san^e  day,  and  effect  was  ^iven  to 
both,  and  it  was  held  that  the  survival  act 
applied  to  cases  only  where  the  death  re- 
sulted from  some  other  cause  than  the 
wrongful  act.  In  all  the  cases  cited  by  coun- 
sel where  a  different  result  has  been  reached 
the  decisions  have  been  based  upon  the 
ground  that  Ijord  Campbeirs  act  created  a 
new  cause  of  action.  I  think  there  is  noth- 
ing, either  upon  principle  or  authority,  in 
the  fact  that  one  act  was  passed  before  the 
other  which  aflfects  the  construction  to  be 
given  these  statutes.  The  real  question  is 
(both  statutes  being  in  force),  How  should 
they  be  construed  so  as  to  give  eflfect  to  both? 
And  I  think  the  only  logical  construction  is 
that  given  by  most  of  the  cases ;  that  is,  that 
the  survival  act  applies  to  cases  of  negligent 
injuries  to  the  person  that  are  not  fatal,  and 
that  Lord  Campbeirs  act  applies  to  fatal 
ca^es. 

But  it  is  suggested  that  another  view 
might  be  taken  of  these  statutes,  and  thus 
give  a  definite  and  certain  rule;  that  is,  that 
where  the  person  is  injured,  and  survives 
the  injury  for  a  time,  a  right  of  action  ac- 
crues to  him  which  survives  in  case  of  his 
death  before  judgment,  and  that  in  such  case 
the  death  act  has  no  application.  But,  if 
the  person  is  killed  outright,  no  right  of  ac- 
tion could  accrue  to  him;  therefore  none 
could  survive,  and  the  death  act  would  neces- 
sarily furnish  the  only  relief.  Let  us  see 
how  this  construction  would  leave  the  par- 
ties who. were  dependent  upon  the  deceased. 
Under  the  survival  act,  the  amount  recov- 
ered goes  into  the  estate  for  the  benefit  of 
creditors,  and,  if  the  estate  be  insolvent,  the 
creditors  might  receive  every  dollar  of  the 
amount.  Is  it  possible  that  the  legislature 
was  so  solicitous  for  the  creditors  of  the  de- 
ceased that  a  limitation  was  put  upon  the 
death  act,  and  a  recovery  under  tliat  act 
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(the  proceeds  of  which  go  to  the  dependent 
ones )  made  possible  only  when  the  death  was 
instantaneous?  To  illustrate:  Suppose  A 
is  thirty  years  of  age,  has  a  wife  and  chil- 
dren, earns  $125  per  month,  and  receives  an 
injury  which  he  survives  one  hour.  During 
that  hour  a  right  of  action  has  accrued  to 
him.  The  death  act,  then,  has  no  applica- 
tion to  the  case,  and  no  recovery  can  be  had 
under  it.  The  administrator,  under  such  a 
construction,  could  recover  under  the  surviv- 
al act  for  the  pain  and  suffering  caused  by 
the  injury,  which  might  be  merdy  nominal, 
and  this  Avould  go  to  the  creditoi's  if  the  es- 
tate were  insolvent.  If  the  action  could  be 
brought  under  the  death  act,  the  widow  and 
children  would  receive  the  whole  of  the  fund 
recovered,  and  the  damages  would  be  found- 
ed upon  the  pecuniary  loss  of  those  depend- 
ent upon  the  deceased.  It  cannot  be  possi- 
ble that  the  legislature  ever  intended  such 
a  limitation  upon  the  death  act.  A  recovery 
under  the  death  act  has  always  been  permit- 
ted in  this  state  when  the  death  results  from 
the  wrongful  act,  and  this  without  regard 
to  whether  the  death  was  instantaneous  or 
not.  In  Van  Brunt  v.  Cincinnatif  J.  d  M. 
R.  Co.  78  Mich.  530,  it  appeared  that  the 
plaintiff's  intestate  was  injured  January  1, 
1888,  and  died  from  the  injuries  on  the  next 
day.  On  the  trial  it  was  shown  that  the 
deceased  was  an  unmarried  man,  and  had  no 
one  dependent  npon  him  for  support.  The 
court  below  direcfted  the  verdict  in  favor  of 
defendant.  In  this  court  the  case  was  fully 
considered,  and  it  was  assumed  that,  if  the 
plaintiff  had  been  able  to  show  pecuniary 
loss  by  next  of  kin,  a  recovery  might  be  had. 
A  point  was  made  that  a  recovery  might  be 
had  under  the  survival  act,  and  that  point 
overruled.  In  Bunn  v.  Michigan  C.  R.  Co. 
78  Mich.  513,  7  L.  R.  A.  600,  plaintiff's  in- 
testate, a  fireman,  was  killed  in  a  collision 
of  defendant's  trains.  The  action  was 
brought  under  the  death  act.  Just  how  long 
he  survived  the  injury  does  not  appear,  but 
that  fact  was  ignored.  The  case  was  re- 
versed upon  the  ground  that  the  court  im- 
properly admitted  certain  testimony,  and  a 
new  trial  was  granted.  In  Sweet  v.  Michi- 
gan C.  n.  Co.  87  Mich.  559,  plaintiff's  intes- 
tate was  injured  by  striking  against  a  shed 
adjacent  to  the  track.  He  lived  thirty  min- 
utes after  the  accident.  The  action  was 
brought  under  the  death  act,  and  judgment 
was  rendered  for  $5,000,  and  was  affirmed  in 
this  court.  Mr.  Justice  Grant  dissented,  but 
not  on  the  ground  that  the  action  could  not 
be  sustained  under  the  death  act.  In  Rich- 
mond v.  Chicago  d  W.  M.  R.  Co.  87  Mich. 
374,  plaintiff's  intestate,  a  street-car  driver, 
was  killed  in  a  collision  of  the  defendant's 
cars  with  the  street  car  he  was  driving.  The 
injury  occurred  about  4  or  5  o'clock  in  the 
afternoon,  and  he  survived  until  the  even- 
ing of  the  same  day.  The  action  was  brought 
for  the  benefit  of  the  mother  and  an  invalid 
sister,  and  a  recovery  had  under  the  death 
act.  The  judgment  was  for  $5,313,  and  was 
affirraed  in  this  court.  Justices  Grant  and 
Champlin  dissented,  but  not  upon  the  ground 
that  the  action  could  not  be  maintained  under  I 
the  death  act.  In  Schlacker  v.  Ashland  Iron 
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Min.  Co.  80  Mich.  253,  the  action  was  under 
the  death  act.  The  plaintiff's  intestate  was 
injured,  and  survived  several  days.  The 
fact  that  the  death  was  not  instantaneous 
was  ignored.  The  judgment  was  reversed, 
and  a  new  trial  ordered.  In  O'Donnell  v. 
Duluth,  S.  a.  d  A.  R.  Co.  89  Mich.  174, 
though  the  deceased  lived  about  an  hour  aft- 
er the  injury,  the  action  was  brought  under 
the  death  act,  and  no  one  questioned  that 
the  act  was  applicable  if  the  circumstances 
had  been  such  that  a  recovery  might  have 
been  had.  In  Pennington  v.  Detroit,  Q.  B, 
d  M.  R.  Co.  90  Mich.  505,  plaintiff's  intes- 
tate was  injured  while  switching  cars.  He 
survived  six  hours.  The  action  was  brought 
under  the  death  act.  Plaintiff  recovered  in 
the  court  below  for  the  pecuniary  loss  sus- 
tained by  the  widow  and  children,  and  for 
the  expense  of  his  care,  nursing,  and  funeral 
expenses.  While  the  case  was  reversed,  no 
one  questioned  the  right  of  recovery  upon 
the  ground  that  the  action  could  not  be  main- 
tained under  this  act,  or  questioned  that  the 
damages  claimed  could  not  be  recovered  as 
claimed  if  the  defendant  had  been  guilty  of 
the  several  acts  of  negligence  averred  in  the 
declaration.  In  Racho  v.  Detroit^  90  Mich. 
92,  it  appeared  that  the  plaintiff's  intestate 
was  injured  June  25,  1889,  and  died  June  10, 
1890.  No  action  was  instRuted  in  the  life- 
time of  the  intestate.  After  his  death  the 
widow,  as  administratrix,  brought  suit  un- 
der §§  8313,  8314,  2  How.  Anno.  Stat.  The 
lower  court  directed  verdict  and  judgment  in 
favor  of  defendant.  That  judgment  was  re- 
versed, and  a  new  trial  ordered;  it  being 
held  that  the  widow,  as  administratrix, 
could  recover  under  the  above  sections  of 
the  statute.  Not  one  of  these  cases  could 
have  been  maintained  if  these  statutes  had 
been  construed  as  now  contended  for,  for  in 
no  case  was  the  death  instantaneous.  Other 
cases  of  like  character  might  be  cited.  I 
have  examined  the  cases  with  some  care,  for 
the  purpose  of  ascertaining  in  what  propor- 
tion of  them  the  death  was  shown  to  have 
been  instantaneous,  and  find  but  very  few. 
If,  therefore,  the  death  act  can  be  applied 
only  to  cases  where  the  death  is  instantane- 
ous, it  should  be  amended  in  order  that  the 
widow  and  children  of  the  deceased  may  have 
some  benefit  under  it.  From  the  cases  it 
appears  that  few  persons  were  killed  who 
did  not  have  some  one  dependent  upon  them, 
and  that  few  were  killed  outright.  Are  we, 
by  construction  of  the  statute,  to  cut  off  all 
the  rights  which  such  dependents  may  have? 
No  case  can  be  found  in  this  state  giving 
such  construction,  though  this  statute  (the 
death  act)  has  been  upon  the  statute  books 
for  upwards  of  fifty  years.  I  am  aware  that 
in  Maine  this  construction  is  given  to  a  sim- 
ilar statute.  State  v.  Maine  C.  R.  Co.  60 
Me.  490.  But  in  no  other  jurisdiction  is 
such  a  limitation  put  upon  the  death  act, 
that  I  am  aware  of.  In  Massachusetts  a  con- 
trary view  is  expressly  held  under  a  statute 
similar  to  the  Maine  statute.  Com.  v.  Metro- 
politan R.  Co.  107  Mass.  236. 

It  must  be  held  that  the  plaintiff  could 
not  maintain  this  action  under  the  first 
count  of  the  declaration.     The  only  remedy 
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was  under  §§  8313  and  8314.  The  court  be- 
low was  in  error  in  permitting  a  recovery  on 
the  first  count  of  the  declaration.  That 
part  of  the  verdict  and  judgment  must  be 
reversed  and  held  for  naught.  The  verdict 
and  judgment  for  the  value  of  the  personal 
property  destroyed  will  stand.  No  new 
trial  will  be  permitted.  Defendant  should 
recover  the  costs  of  this  court. 

Grant,  J.,  concurred  with  liong,  Ch.  J. 

Montgomery,  J.,  dissenting: 

The  plaintiff  brought  an  action  based  on 
the  negligence  of  the  defendant  company,  re- 
sulting in  the  death  of  the  plaintiff's  intes- 
tate. The  evidence  shows  that  while  de- 
ceased was  a  passenger  on  one  of  defendant's 
trains  a  collision  occurred  with  another  of 
defendant's  trains  on  the  same  track;  that 
the  car  in  which  deceased  was  riding  took 
fire;  that  when  she  was  extricated  from  the 
car  life  was  extinct.  The  plaintiff  offered 
testimony  which  it  is  claimed  shows  that 
death  was  not  instantaneous.  The  dec- 
laration contains  three  counts:  The  first, 
based  upon  the  cause  of  action  which  accrued 
in  favor  of  the  deceased  for  pain  and  suffer- 
ing caused  by  the  injury;  the  second,  for  the 
loss  of  personal  property  in  the  possession  of 
the  deceased  atjthe  time  of  the  accident,  and 
consumed  by  fire;  and  the  third  count,  on  the 
statute  permitting  a  recovery  of  the  pecun- 
iary loss  sustained  by  the  next  of  kin,  in  case 
of  death  caused  by  the  wrongful  act  of  an- 
other. The  verdict  of  the  jury  was  taken 
separately  on  each  count,  and  was  for  the 
plaintiff  in  the  sum  of  $1,000  on  the  first 
count,  and  also  for  the  plaintiff  in  the  sum  of 
$110  on  the  second  count,  and  for  defendant 
on  the  third  count.  The  defendant  brings 
error,  and  contends  that  there  is  no  testi- 
mony fairly  tending  to  show  that  the  de- 
cedent's death  was  not  instantaneous,  and, 
further,  that  under  our  statute  no  right  of 
action  in  favor  of  the  -  administrator  gener- 
ally survives  for  injuries  causing  death,  but 
that  in  such  case  the  sole  remedy  is  under 
the  statute  giving  relief  to  the  next  of  kin. 
Counsel  on  both  sides  are  to  be  commended 
for  the  instructive  briefs  which  have  been 
furnished,  and  which  have  been  of  great  aid 
to  the  court. 

1.  The  question  which  lies  at  the  threshold 
of  the  case  is  whether  a  cause  of  action  lies 
in  favor  of  the  administrator,  under  §  7397, 
3  TJow.  Anno.  Stat.,  as  amended  in  1885,  or 
w^hether  in  case  of  death  the  remedy  given 
under  §§  8313  and  8314  is  exclusive.  This 
question  has  arisen  elsewhere  under  statutes 
somewhat  similar  to  ours,  and  the  decisions 
are  inharmonious;  nor  are  they  in  all  cases 
to  be  reconciled  on  differences  which  exist 
in  tne  terms  of  the  statutes.  Before  enter- 
ing upon  a  discussion  of  the  cases,  reference 
should  be  had  to  the  history  of  our  legisla- 
tion, with  a  view  of  ascertaining,  if  possible, 
whether  the  legislative  intent  can  be  clearly 
gathered  therefrom.  The  act  embodied  in 
§§  8313  and  8314  is  substantially  a  re-enact- 
ment of  Lord  Campbell's  act,  omitting  the 
preamble  and  the  third  section.  Our  stat- 
ute provides  that  wherever  the  death  of  a 
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person  shall  be  caused  by  wrongful  act,  neg- 
lect, or  default,  and  the  act,  neglect,  or  de- 
fault is  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  then  and  in  every  such  case 
the  person  who,  or  the  corporation  which, 
would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  per- 
son injured,  and  alUiough  the  death  shall 
have  been  caused  under  such  circumstances 
as  in  law  amounts  to  a  felony.  The  second 
section  provides  that  the  action  shall  be 
brought  in  the  name  of  the  personal  repre- 
sentatives of  the  deceased,  and  that  the 
amount  recovered  shall  be  distributed  in  the 
proportions  required  by  law  in  relation  to 
the  distribution  of  personal  property  left  by 
persons  dying  intestate,  and  that  in  every 
such  action  the  jury  may  give  such  damages 
as  they  shall  deem  fair  and  just,  in  reference 
to  the  pecuniary  injury  resulting  from  such 
death  to  those  persons  who  may  be  entitled 
to  such  damages  when  recovered.  This  stat- 
ute was  first  enacted  in  1848,  and  amended 
in  1873.  Section  7397,  as  it  now  reads,  is 
as  follows:  "In  addition  to  the  actions 
which  survive  by  the  common  law  the  follow- 
ing shall  also  survive,  that  is  to  say:  Ac- 
tions of  replevin  and  trover;  actions  of  as- 
sault and  battery,  false  imprisonment,  for 
goods  taken  and  carried  away,  for  negligent 
injuries  to  the  person;  and  actions  for  dam- 
age done  to  real  or  personal  estate."-  Except 
for  the  interpolation  of  the  words,  "for  neg- 
ligent injuries  to  the  person,"  which  were  in- 
corporated in  1885,  this  section  reads  pre- 
cisely as  it  has  since  the  adoption  of  the  Re- 
used Statutes  of  1846,  and  was  therefore  in 
force  at  the  time  of  the  adoption  of  Lord 
Campbell's  act,  in  1848. 

The  inquiry  naturally  suggests  itself, 
What  were  the  rights  under  §  7397  before 
Lord  Campbell's  act  was  adopted?  Could  a 
recovery  have  been  had  by  the  executor  for 
an  assault  and  battery  committed  on  the 
person  of  his  testator,  resulting  in  the  lat- 
ter's  death?  It  is  contended  by  the  defend- 
ant's counsel  that  S  7397  was  intended  to 
apply  to  pending  actions,  and  was  intended 
to  provide  for  the  revival  of  the  action  when 
commenced  by  the  deceased  in  his  lifetime; 
and  this  view  is  supported  by  considerations 
of  great  weight,  among  which  is  the  fact 
that  this  statute  is  found  in  chapter  261,  3 
How.  Anno.  Stat.,  the  title  of  which  is,  "Of 
Death,  Marriage,  or  Other  Disability  Occur- 
ring after  the  Commencement  of  the  Suit." 
If  the  question  were  altogether  new,  we 
should  strongly  incline  to  the  view  presented 
by  defendant's  counsel;  but  as  early  as  1882 
this  question  was  before  the  court,  and  in 
the  case  of  Rogers  v.  Windoea,  48  Mich.  628, 
it  was  held  that  the  section  in  question  was 
intended  to  provide  for  the  survival  of  the 
cause  of  action.  It  will  be  seen,  therefore, 
that  when  the  words  providing  for  a  survival 
of  the  cause  of  action  in  this  case  were  In- 
corporated into,  and  became  a  part  of,  f 
7397,  that  section  as  it  theretofore  existed 
had  a  judicial  construction;  and  it  is  fair 
to  assume  that  the  amendment  in  question 
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was  made  in  view  of  such  construction,  and 
that,  therefore,  tiie  legislative  intent  was  to 
proviae  for  the  survival  of  the  cause  of  ac- 
'  tion  in  the  cases  specified,  as  by  the  amend- 
ment of  1885  the  right  to  recover  for  inju- 
ries resulting  from  negligence  is  placed  on 
the  same  plane  as  the  causes  of  action  enu- 
merated in  the  section  before  its  amendment. 
The  question  recurs,  What  were  the  rights, 
ae  to  injuries  causing  death,  prior  to  the 
act  of  1848?     Could  a  recovery  for  damages 
prior  to  the  death  of  the  injured  party  have 
"been  had?     We  think  this  question  should  be 
answered  in  the  affirmative.     Any  other  con- 
clusion must  rest  upon  the  idea  that  the 
legislature,  by  providing  in  §  7307  that  the 
-action  for  assault  and  battery  should  sur- 
-vive,  intended  that,  if  the  injuries  were  not 
-severe  enough  to  result  in  death,  an  action 
might  lie  by  the  executor,  but,  if  the  assault 
were  of  so  aggravated  a  character  as  that 
•death  ultimately  resulted  from  it,  no  action 
xx)uld  be  maintained.     To  what  extent,  then, 
-was  the  statute  of  1848  intended  to  amend 
-or  repeal  the  provisions  of  §  7397  ?     Having 
in  mind  the  rule  that  repeals  by  implication 
are  not  favored,  we  turn  to  the  act  of  1848 
to  ascertain  if  it  is  reasonably  clear  that 
the  legislature  intended  to  substitute  for  the 
provisions  of  section  7397  the  provisions  of 
the  later  section  in  all  cases  in  which  death 
•ensued.      There    are    some    considerations 
which  tend  to  support  the  view  that  such 
was  the  intent, — as  the  one  that  it  is  not  to 
l>e  inferred  lightly  that  two  remedies  are 
given  for  the  same  evil,  and  that  the  act  of 
1848  is  apparently  broad  enough  to  cover  all 
•cases  in  which  death  results  from  the  wrong- 
ful act  of  another.     The  remedies  afforded 
are,  however,  quite   distinct   and    different. 
Lender  S  7397  it  is  clear  that  no  recovery 
could  be  had  by  the  executor  because  of  the 
fact  of  the  death  of  his  testator,  but  he  could 
recoi'er  for  such  injuries  as  his  testator  sus- 
tained in  his  lifetime,  notwithstanding  his 
•death,  while  under  the  act  of  1848  the  re- 
'Covery  is  limited  to  the  pecuniary  loss  result- 
ing from  stich  death  to  the  persons  who  may 
l>e  entitled  to  such  damages  when  recovered. 
It  is  clear,  therefore,  that  the  act  of  1848 
•does  not  cover  the  whole  ground,  as,  if  the 
case  be  such  that  the  widow  or  next  of  kin 
is  unable  to  show  pecuniary  loss  resulting 
from  the  death,  no  recovery  can  be  had.  not- 
withstanding the  deceased  may  have  been  en- 
titled to  substantial  damages  if  he  had  taken 
action  in  his  lifetime,  and  notwithstanding 
the  express  provision  of  §  7397  that  his  cause 
^of  action  shall  survive.     It  is  generally  held 
— and,  we  think,  properly — that,  if  the  de- 
ceased settles  for  the  injuries  received   in 
liis  lifetime,  or  recovers  his  damages  in  an 
action,  an  action  cannot  be  maintained  after 
liis  death  under  T^rd  Campbell's  act.  Cooley, 
Torts,  p.  309.    Pla  intiff 's  counsel  contends  that 
this  view  tends  to  show  that  two  causes  of 
action  are  not  created.     It  is  of  equal  force 
to  show  that  the  remedy  under  the  act  of 
1848  is  not  exclusive.     But  in  the  wording 
of  the  act  of  1848  is  found  authority  for 
this  limitation  upon  the  right  given  in  fa- 
•vor  of  the  widow  or  next  of  kin.     Under  this 


would  have  entitled  the  injured  party  to 
maintain  an  action  had  death  not  ensued, 
that  the  remedy  is  given  to  the  widow  or 
next  of  kin.  Plainly,  if  the  iniured  party 
had  recovered  damages  or  settled  for  the  in- 
jury, he  would  not  at  the  time  of  his  death 
have  been  entitled  to  maintain  the  action  if 
death  had  not  ensued.  See  lAttlevbood  v. 
'Sew  York,  80  N.  Y.  24,  42  Am.  Rep.  271; 
^^99  V.  Britton,  64  Vt.  652.  Judge  Cooley, 
in  his  work  on  Torts,  2d  ed.  p.  309,  says: 
*'It  is  seen,  on  a  perusal  of  this  statute,  that 
it  gives  an  action  only  when  the  deceased 
himself,  if  the  injury  had  not  resulted  in 
his  death,  might  have  maintained  one.  In 
other  words,  it  continues,  for  the  benefit  of 
the  wife,  husband,  etc.,  a  right  of  action 
which  at  the  common  law  womd  have  termi- 
nated at  the  death,  and  enlarges  its  scope  to 
embrace  the  injury  resulting  from  the  death. 
If,  therefore,  the  party  injured  had  compro- 
mised for  the  injury,  and  accepted  satisfac- 
tion, previous  to  death,  there  could  have  been 
no  further  right  of  action,  and  consequent- 
ly no  suit  under  the  statute.''  It  is  hardly 
accurate  to  say  that  under  the  statute  of 
1S48  the  right  of  action  is  continued  for  the 
benefit  of  the  widow  or  next  of  kin;  for  this 
court  has  held  repeatedly  that  in  the  action 
under  this  statute  no  recovery  could  be  had 
for  the  pain  and  suffering  preceding  death, 
nor,  indeed,  for  any  damages  resulting  to 
the  injured  party  which  precede  his  death. 
Nor,  as  we  have  seen,  can  there  be  any  re- 
covery at  all,  under  the  statute  of  1848,  un- 
less, in  addition  to  the  injury  and  the  result- 
ing death,  the  fact  exists  that  by  withdraw- 
ing the  means  of  support  a  direct  pecuniary 
loss  is  shown  to  have  resulted  to  some  one  or 
more  of  those  who  take  of  the  estate  of  the 
injured  party  under  the  statute  of  distribu- 
tion. Certainly  this  statute  does  not  con- 
tinue the  right  of  action  in  all  cases.  It 
must  be  held  that  two  distinct  actions  are 
provided  by  law, — ^the  one  under  §  7397,  and 
the  other  under  §§  8313  and  8314.  This 
view  was  indicated  in  Hurst  v.  Detroit  City 
R.  Co.  84  Mich.  539,  and  again  in  Racho  ▼. 
Detroit,  90  Mich.  95,  and  is  supported  by 
Vickshurg  d  M,  R.  Co.  ▼.  Phillips,  64  Miss. 
693 ;  Davis  v.  fit.  Louis,  I.  M.  d  8.  R.  Co.  53 
Ark.  117;  Bowes  v.  Boston,  155  Mass.  344, 
15  L.  R.  A.  365:  Needham  v.  Grand  Trunk 
R.  Co.  38  Vt.  294;  Hedrick  v.  Ilwaco  R.  d 
Nov.  Co.  4  Wash.  400;  Belding  v.  Black  Hills 
d  Ft.  P.  R.  Co,  3  8.  D.  369.  See  also  Whit- 
ford  V.  Panama  R.  Co.  23  N.  Y.  465. 

In  a  carefully  prepared  series  of  articles 
published  in  28  Am.  L.  Reg.  N.  S.  385,  513, 
577,  the  statutory  provisions  of  the  various 
states  are  reviewed,  together  with  the  de- 
cisions which  had  been  rendered  up  to  that 
date;  and  the  conclusions  reached  are: 
First,  that  the  right  of  action  under  Lord 
Campbell's  act  is  a  new  cause  of  action;  and, 
second,  that,  where  there  is  likewise  a  sur- 
vival act,  two  remedies  are  intended.  The 
learned  author  says:  "As  to  the  right  to 
maintain  two  actions  after  the  death  of  the 
injured  person  (supposing  him  not  to  have 
recovered  damages  in  his  lifetime),  where 
there  is,  in  addition  to  the  special  act,  a 


-act  it  is  only  where  the  default  or  wrong    general  provision  of  law  making  rights  of 
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action  for  injury  to  the  person  survive,  it 
seems  that  such  right  should  be  ordinarily 
recognized,  in  the  absence  of  an  express  pro- 
vision to  the  contrary.  The  opposite  and  in- 
consistent courses  adopted  by  different 
courts,  in  the  attempt  to  escape  from  this 
result,  seem  to  convict  them  all  of  being 
without  warrant."  This  criticism  of  deci- 
sions which  deny  the  existence  of  two  reme- 
dies is  fully  justified.  In  Illinois  it  is  held 
that  the  remedy  under  Lard  Campbeirs  act 
is  exclusive.  Holton  v.  Daly,  106  111.  131. 
The  same  view  is  taken  in  Kansas  {Mc- 
Carthy V.  Chicago,  R.  I.  cC-  P,  R.  Co.  18  Kan. 
46,  26  Am.  Rep.  742),  and  in  Rhode  Island 
{Luhrano  v.  Atlantic  Mills,  19  R.  I.  129,  34 
L.  R.  A.  797 ) ,  while  in  Kentucky  it  is  held 
that  the  election  of  the  legal  representative 
determines  which  action  may  be  maintained 
{Conner  v.  Paul,  12  Bush,  144)  ;  thus  leav- 
ing the  right  conferred  under  Lord  Camp- 
beirs act  dependent  upon  the  question  of 
whether  the  executor  shall  be  more  con- 
cerned for  the  creditors  than  for  the  bene- 
ficiaries named  in  the  act, — a  view  which 
we  regard  as  totally  untenable.  In  Vermont, 
in  Lcgg  v.  Britton,  a  view  which  to  us  seems 
equally  untenable  was  taken,  viz.,  that  a  pre- 
vious recovery  under  the  survival  act  would 
bar  a  recovery  under  Lord  Campbell's  act, 
although  the  converse  is  not  declared.  In 
two  of  the  states  in  which  the  existence  of 
two  remedies  is  denied,  the  reasoning  of  the 
court  does  not  meet  the  reasoning  which  we 
have  attempted  in  this  opinion.  On  the  con- 
trary, in  the  leading  case  which  denies  the 
existence  of  two  remedies  {Bolton  v.  Daly, 
106  111.  131),  the  reasoning  of  the  court  sus- 
tains the  conclusion  which  we  have  above 
stated.  It  appears  from  that  report  that  a 
death  act  corresponding  to  Lord  Campbell's 
act  was  enacted  February  12,  1853.  In  1872 
an  act  was  passed  providing  that  certain  ac- 
tions named  therein,  including  "actions  to 
recover  damages  for  an  injury  to  the  person, 
.  .  .  shall  survive."  The  question  con- 
sidered was  whether  this  act  gave  .the  execu- 
tor a  right  of  action  for  an  injury  resulting 
in  death,  over  and  above  that  provided  by 
the  previous  statute.  It  was  held  that  it 
did  not,  and  this  conclusion  was  reached  by 
applying  the  rule  that  repeals  by  implica- 
tion are  not  favored,  and  where  stieitutes  are 
seemingly  repugnant  they  should,  if  possible, 
be  so  construed  as  that  the  latter  may  not 
operate  as  a  repeal  by  implication  of  the 
former.  Under  this  rule  the  court  held  that 
the  survival  act,  having  been  passed  after 
the  death  act,  should  be  construed  as  apply- 
ing to  such  personal  injuries  as  were  not 
covered  by  the  death  act;  that  is,  injuries 
which  did  not  result  in  death.  The  chron- 
ology of  our  legislation  is  the  reverse  of 
this.  The  survival  act  (§  7397)  was  in 
force  before  the  death  act  was  parsed.  It  is 
clear  that  under  the  former  statute,  when 
enacted,  a  right  of  action  for  injury  result- 
ing in  death  survived.  If,  therefore,  the  rea- 
soning of  the  court  in  Holton  v.  Daly  be  ac- 
cepted (that  is,  that  repeals  by  implication 
are  not  favored,  and  that  statutes  seeming- 
ly repugnant  should  be  so  construed  as,  if 
possible,  to  give  effect  to  both),  a  result  ex- 
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actly  opposite  to  that  which  was  reached  in 
Bolton  V.  Duly,  and  which  accords  with  the 
conclusions  already  stated,  seems  inevitable. 
In  Kansas  the  two  sections  of  statute  were 
given  effect  on  the  same  day.  The  court  held 
that  they  were  to  be  construed  in  pari  ma- 
teria. It  will  be  seen,  thei*efore,  that  the 
decisions  which  we  have  cited  from  that 
state  do  not  conflict  with  the  reasoning  which 
we  have  adopted  aa  the  rule,  that  repeals 
by  implication  could  not  be  applied.  The 
authority  of  the  Kansas  case  ia  weakened  by 
the  fact  that  Judge  Brewer,  who  was  a  mem- 
ber of  the  court  at  the  time  the  judgment  la 
the  McCarthy  Case  was  pronouncS,  later^ 
in  the  case  of  Hulbert  v.  Topeka,  34  Fed. 
Rpp.  610,  expressed  grave  doubts  as  to  its 
correctness.  The  only  American  case  which 
we  have  found  which  denies  the  existence  of 
a  right  under  the  survival  act,  where  both 
acts  are  in  force, — the  survival  act  being' 
prior  in  point  of  enactment  to  Lord  Camp- 
beirs act, — is  the  Rhode  Island  case  of  Xru- 
hrano  v.  Atlantic  Mills,  19  R.  I.  129,  34  L- 
R.  A.  797 ;  and  this  case  is  largely  baaed  on 
Bolton  V.  Daly,  which  we  have  seen  does  not 
conflict  in  its  reasoning  with  the  views  ex- 
pressed herein.  It  will  be  seen  that  the 
courts  have  encountered  great  difficulty  in 
construing  these  statutes,  which  difficulty 
has  been  aggravated  by  any  attempt  to  de- 
part from  the  letter  of  the  statutes.  Our 
conclusion  is  that  tho  act  of  1848  was  not  in- 
tended to  repeal  the  survival  act  of  1846; 
that  the  amendment  of  1885  to  §  7397  is. 
to  be  treated  as  though  it  had  been  a  part  of 
the  statute  from  the  first.  Endlich,  Inter- 
pretation of  Statutes,  S  294.  We  do  not  de- 
termine whether  these  actions  can  be  joined^ 
as  the  assignments  of  error  do  not  raise  the 
question. 

2.  Under  statutes  similar  to  our  S  7397,  it 
has  been  generally  held  that  where  the  death 
was  instantaneous  no  recovery  could  be  had. 
Tiffany,  Death  by  Wrongful  Act.  §  74,  and 
cases  cited;  The  Corsair,  145  U.  S.  335,  36 
L.  ed.  727.  And  recovery  cannot  be  had 
where  the  evidence  fails  .to  show  whether  or 
not  the  death  was  instantaneous.  Corcoranr 
V.  Boston  d  A.  R.  Co.  133  Mass.  507; 
Riley  v.  Connecticut  River  R.  Co.  135  Mass.. 
292.  The  evidence  in  this  case  was  given  by 
one  Allen,  who  witnessed  the  collision,  and 
by  Dr.  Sweetland,  who  witnessed  the  au- 
topfty.  Allen  testified  that  the  car  in  which 
decedent  whs  riding  and  one  of  the  other 
train  were  "telescoped."  The  witness  tes- 
tified that  he  first  went  into  the  window,  and 
next  went  into  one  baggage  car,  before  go- 
ing to  the  telescoped  car;  that  this  took 
at^ut  three  or  four  minutes;  that  when  he 
got  to  the  telescoped  car  somebody  was  alive 
there;  that  not  to  exceed  a  minute  or  two 
after  this  the  car  was  afire.  He  did  not 
know  decedent,  and  knew  nothing  of  the  ex- 
act time  of  her  death.  It  appears  by  the 
testimony  that  decedent,  when  taken  out,  was 
badly  burned.  Dr.  Sweetland  testifies  that 
he  was  present  at  the  post  mortem,  and  de- 
scribed the  condition  of  the  body;  that  the 
legs  and  arms  were  completely  burned  away; 
but  it  is  inferable  that  the  vital  parts  of  the 
body  were  not  so  disfigured  but  tnat  it  could 
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be  seen  whether  any  fatal  injury  had  been 
received  from  the  collision.  He  testified 
that  in  his  opinion  the  death  was  caused 
from  burning,  and  that  death  from  burning 
cannot  be  instantaneous.  We  think  this  tes- 
timony presented  a  question  of  fact  for  the 
jury.  Naurae  v.  Packard,  138  Mass.  307; 
Fierce  v.  Cunard  S.  S,  Co.  153  Mass.  87. 
The  judgment  should  be  afiirmed. 

Hooker,  J.,  dissenting: 

The  plaintiff's  intesUte  lost  her  life 
through  a  collision  and  consequent  burning 
of  the  car  in  which  she  was  riding  upon  the 
defendant's  railroad.  The  plaintiff  recoY- 
ered  a  judgment  of  $1,110, — $1,000  upon  the 
first  and  $110  upon  the  second  count  of  the 
declaration.  A  verdict  was  rendered  for  the 
defendant  upon  the  third  count.  The  de- 
fendant has  brought  error.  The  questions 
to  be  discussed  pertain  to  the  construction 
to  be  given  to  two  statutes  of  this  state,  viz,, 
3  How.  Anno.  Stat.  §  7397,  and  2  How.  Anno. 
Stat.  §§  8313,  8314,  the  first  of  which,  for 
convenience,  we  will  call  the  "survival  act," 
and  the  last  two  sections  the  "death  act." 

Section  7397  existed  in  1846  but  not  in  its 
present  form;  the  words  "for  nep^ligent  in- 
juries to  the  person"  having  been  inserted  by 
amendment  in  1885.  Sections  8313  and  8314 
were  enacted  in  1848  (Laws  1848,  p.  31 )  sub- 
stantially in  their  present  form,  though  a 
slight  amendment  not  affecting  this  case 
was  made  in  1873.  Act  No.  94,  Pub.  Acts 
1873.  These  several  sections  now  read  as 
follows : 

"Sec.  7397.  In  addition  to  the  actions 
which  survive  by  the  common  law,  the  fol- 
lowing shall  also  survive,  that  is  to  say: 
actions  of  replevin  and  trover ;  actions  of  as- 
sault and  battery,  false  imprisonment,  for 
goods  taken  and  carried  away,  for  negligent 
injuries  to  the  person;  and  actions  for  dam- 
age done  to  real  or  personal  estate." 

"Sec.  8313.  Whenever  the  death  of  a  per- 
son shall  be  caused  by  wrongful  act,  neglect, 
or  default,  aiid  the  act,  neglect,  or  default  is 
such  aa  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain 
an  action,  and  recover  damages,  in  respect 
thereof,  then  and  in  every  such  case,  the  per- 
son who,  or  the  corporation  which,  would 
hftve  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages  not- 
withstanding the  death  of  the  person  injured, 
and  although  the  death  shall  have  been 
cauRed  under  such  circumstances  as  amount 
in  law  to  felony. 

"Sec.  8314.  Every  such  action  shall  be 
brought  by,  and  in  the  names  of,  the  person- 
al representatives  of  such  deceased  person, 
and  tne  amount  recovered  in  every  such  ac- 
tion shall  be  distributed  to  the  persons  and 
in  the  proportions  provided  by  law  in  rela- 
tion to  the  distribution  of  personal  property 
left  by  persons  dying  intestate ;  and  in  every 
such  action  the  jury  may  give  such  damages- 
as  they  shall  deem  fair  and  just,  with  ref- 
erence to  the  pecuniary  injury  resulting  from 
such  death,  to  those  persons  who  may  be  en- 
titled to  such  damages  when  recovered." 

The  plaintiff's  declaration  contained  three 
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counts;  the  first  and  second  being  laid  un- 
der {  7397,  respectively,  claiming  damages 
for  the  injury  to  the  person  and  property  of 
the  intestate.  The  last  count  is  based  upon 
§§  8313  and  8314,  and  claims  damages  for 
causing  the  death  of  the  plaintiff's  intestate. 
The  defendant's  counsel  contend  that 
there  should  have  been  no  recovery  under  the 
first  count,  for  two  reasons:  (1)  Because 
the  death  was  instantaneous,  and  therefcure 
there  was  never  a  right  of  action  in  the  in- 
testate, and  consequently  none  to  survive; 
(2)  because,  when  death  results  from  a  neg- 
ligent act  before  judgment  rendered  in  an  ac- 
tion brought  by  the  deceased,  the  survival 
act  does  not  apply,  and  redress  must  be 
sought  under  the  death  act.  It  is  c<»itended 
by  plaintiff's  counsel  that  rights  of  action 
may  exist  under  both  statutes  when  the 
death  is  not  instantaneous,  and  that  they 
may  be  joined  in  one  action.  If  this  con- 
tention of  the  plaintiff's  counsel  be  correct, 
there  would  seem  no  good  reason  f<Mr  holding 
that  the  recovery  of  a  judgment  by  the  in- 
jured person  should  be  a  bar  to  an  action 
under  the  death  act  for  his  subsequent  death, 
as  recoverr  in  such  case  is  permitted,  not 
upon  the  injury  sustained  by  the  deceased, 
but  upon  the  pecuniary  injury  to  the  sur- 
vivors occasioned  bv  his  death.  Yet  we  find 
the  courts  generally  holding  that  such  re- 
covery is  a  oar  to  a  8ubse<|uent  action  by  the 
administrator,  and  we  think  the  legislature 
intended  that  it  should  be.  Had  the  inten- 
tion been  otherwise,  it  is  probable  that  the 
act  would  have  permitted  each  survivor  to 
bring  and  prosecute  his. own  action,  for  his 
own  benefit,  instead  of  requiring  it  to  be 
brought  by  the  personal  representative,  and 
permitting  the  proceeds  of  the  litigation  to 
be  distributed  among  those  entitled  to  the 
personal  property  of  the  decedent,  which 
some  of  the  provisions  of  the  act  seem  to  re- 
quire; thereby  giving  portions  to  persons 
who  confessedly  were  not  injured,  and  upon 
whose  behalf  no  recovery  could  be  had,  to  the 
injury  of  Uiose  who  suffered  such  injury  as 
was  recovered  for.  The  greater  numbed  ol 
the  cases  discussing  the  question  deny  the 
dual  right  of  recovery  (28  Am.  L.  Reg.  N. 
S.  528,  576)  ;  and  several  cases  sustain  the 
proposition  that,  in  caee  death  results  from 
the  wrongful  act  before  judgment,  the  death 
act,  and  not  the  survival  act,  must  be  relied 
upon,  as  contended  here.  The  various  cases 
in  the  different  states  arise  on  varying  stat- 
utes, and  are  supported  by  different  reasons ; 
but,  as  already  said,  they  generally  concur 
in  holding  that  there  is  a  single  remedy,  and 
they  are  not  so  uniform  in  holding  that 
death  deprives  the  representatives  of  a  right 
of  action  under  the  survival  act,  and  confers 
a  right  to  another  action,  for  a  different 
ground  and  measure  of  damages,  upon  one 
or  several  of  their  number,  to  the  exclusion 
of  some.  If  we  are  to  sustain  the  contention 
that  the  death  act  is  exclusive,  it  must  be 
by  holding  that  it  repeals  by  implication  so 
much  of  the  survival  act  as  before  the 
enactment  of  the  death  act  applied  to  and 
supported  actions  by  representatives  for 
rights  of  action  which  accrued  to  persons  in- 
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jured  through  assaults  and  batteries,  and 
that  the  amendment,  whereby  per8(jnal  in- 
juries caused  by  negligence  were  added,  fails 
within  the  same  rme,  and  was  not  intended 
to  apply  to  cases  where  death  resulted  from 
the  injury;  thus  ingrafting  upon  the  statute 
an  exception  not  expressed,  and  which  clear- 
ly was  not  intended,  when  the  first  statute 
was  passed.  This  means  that  there  can  be 
no  survival  of  an  action  in  the  cases  where 
death  ultimately  results  from  the  wrong.  It 
would  be  lost  by  death,  not  only  where  there 
are  representatives  to  suffer  by  the  death, 
and  who  may  therefore  recover  for  their  pe- 
cuniary injury,  but  also  where  there  is  no 
pecuniary  injury  to  anyone  through  death, 
m  which  case  all  right  of  action  would  be 
lost ;  and  this  rule  would  go  so  far  as  to  put 
an  end  to  pending  suits,  at  whatever  their 
^tage  before  verdict,  and  notwithstanding 
the  fact  that  large  sums  had  been  expended, 
which  would  be  lost  to  the  estate.  The  case 
of  Indianapolis  d  8t,  L.  R.  Co.  v.  Stoutj  53 
Ind.  143,  so  holds.  We  are  of  the  opinion 
that  th«8e  two  acts  are  to  be  construed  to- 
gether; that  they  were  designed  to  enlarge, 
rather  than  to  diminish,  the  rights  of  re- 
covery, and,  as  held  of  the  later  act  in  Mer- 
kle  V.  Bennington  Twp.  58  Mich.  158,  55 
Am.  Rep.  666,  they  are  both  remedial.  We 
very  much  doubt  if  the  death  act  was  in- 
tended to  prevent  the  survival  of  actions, 
though  it  is  not  so  clear  that  it  was  intended 
to  permit  a  recovery  on  both  theories,  or  to 
allow  an  election  of  remedies,  which  the 
courts  very  generally  deny.  Indeed,  we  feel 
confident  that  such,  was  not  the  intention. 
There  is  one  view  of  the  law  that  might 
reconcile  these  two  acts  without  doing  vio- 
lence to  either,  and  give  a  definite  and  cer- 
tain rule.  It  is,  that  where  the  person  is  in- 
jured, and  lives  after  the  transaction,  a  right 
of  action  accrues  to  him,  which  survives  in 
case  of  his  death  before  judgment,  and  that 
in  such  case  the  death  act  has  no  application. 
But,  if  the  person  is  killed  outright,  no  right 
of  action  could  accrue  to  him,  therefore  none 
could  survive,  and  consecjuently  the  death 
act  would  necessarily  furnish  the  only  relief. 
Some  cogent  reasons  suggest  themselves  for 
this  view,  if  we  consider  the  rule  at  common 
law,  and  the  nature  of  the  statutes.  At  com- 
mon law,  rights  of  action  growing  out  of 
torts  did  not  survive,  and  there  wa«  no  re- 
covery allowed  for  causing  death.  Both 
were  considered  to  be  against  public  policy. 
That  was  the  rule  in  Michigan  until  the  leg- 
islature modified  it  by  permitting  survival 
in  certain  cases  of  tort.  This  did  not  there- 
by change  the  law  as  to  recovery  for  causing 
death  in  any  case,  which  we  may  assume  to 
have  been  still  considered  against  public  pol- 
icy. And,  if  a  person  was  instantly  killed, 
it  will  probably  not  be  contended  that  the 
representatives  would  take  a  right  of  action 
under  this  act ;  for  how  could  it  be,  when  by 
reason  of  the  simultaneous  wrongful  act  and 
death  no  right  of  action  could  accrue  to  the 
deceased.  But  later  an  act  was  passed  mod- 
ifying that  rule  also.  This  was  not  a  sweep- 
ing act.  The  matter  was  approached  cau- 
tiously, and  with  evident  reverence  for  the 
rule  of  public  policy.  The  widow  and  next 
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of  kin  were  recognized  as  sufferers  by  the 
death  of  a  husband  and  relative,  and  it  would 
have  been  easy  to  give  to  each  a  right  of  ac« 
tion  for  the  loss  or  injurv  occasioned  by 
death.  But  this  was  not  done.  The  right 
of  action  was  carefully  limited  to  cases  where 
a  direct  pecuniary  injury  could  be  shown. 
If  it  had  stopped  here,  it  might  have  existed 
in  all  such  cases  where  death  followed  as  a 
result,  and  whether  a  recovery  had  been  had 
by  the  deceased  or  not,  and  notwithstanding 
the  survival  of  his  right  of  action  if  there 
had  not  been  a  recovery  by  him.  But  it  did 
not  stop  there.  It  was  limited  to  cases 
where  the  act,  neglect,  or  default  would  have 
entitled  the  deceased  to  maintain  an  action 
and  recover,  but  for  the  death.  Manifestly, 
had  death  not  been  immediate,  an  action 
would  have  accrued  which  might  have  been 
maintained  and  recovery  had  by  the  deceased, 
if  he  should  live  long,  enough ;  and,  if  not, 
then  by  his  representatives,  under  the  sur- 
vival act  then  existing.  But,  on  the  other 
hand,  if  death  was  instantaneous  a  right  of 
action  could  not  accrue  to  him,  though  it 
would  have  done  so,  as  we  have  already  seen, 
had  he  lived  long  enough  to  suffer  pain  or 
injury  of  any  kind.  Now  let  us  look  at  the 
act.  Wnat  cases  are  there  in  which  the  rep- 
resentatives may  recover  for  death?  Is  it 
not  in  those  cases  where  the  act  would  have 
given  to  the  deceased  a  right  of  action,  had 
he  not  died  simultaneously  with  the  act,  but 
which  did  not  and  could  not  on  that  account 
accrue  to  him?  See  Tiffany,  Death  by 
Wrongful  Act,  §§  73-75,  inclusive,  and  cases 
cited;  28  Am.  L.  Reg.  N.  S.  393,  394,  and 
cases  cited.  Whatever  may  be  indicated  by 
these  authorities  as  to  actions  by  adminis- 
trators where  death  was  instantaneous,  un- 
der the  various  statutes,  it  does  not  seem  to 
be  contended  that  a  right  of  action  could 
accrue  to  a  man  who  was  stricken  instantly 
dead  by  the  wrongful  act.  Is  it  not  plain 
that  the  survival  act  was  impotent  to  af- 
ford relief  in  such  cases,  and  that  the  death 
act  applied  to  such  cases?  Our  attention 
has  been  called  to  no  case  where  it  has  been 
held  that  the  death  act  does  not  cover  such 
a  case.  But,  while  this  may  account  for  the 
enactment  of  the  death  act,  it  does  not  nec- 
essarily follow  that  such  act  is  not  broad 
enough  to  cover  cases  where  death  was  not 
immediate,  but  it  seems  quite  as  probable 
that  the  legislature  should  have  intended 
this  construction,  as  that  it  was  designed  to 
supplant  the  survival  act  in  so  important  a 
class  of  cases  as  those  based  upon  negligent 
injuries  resulting  in  death;  and  it  is  not 
strange  that  defendants  should  not  have 
raised  and  insisted  upon  the  construction 
under  discussion,  i.  6.,  that,  when  death  has 
ensued  after  the  lapse  of  time,  recovery 
could  only  be  had  under  the  survival  act, 
thereby  subjecting  them  to  a  judgment  for 
all  the  pain  and  suffering  of  the  deceased. 
A  majority  of  the  courts  that  have  consid- 
ered these  questions  have  found  in  these  stat- 
utes (for  tney  are  usually  associated  in  the 
statutes  of  the  different  states)  that  which 
precludes  the  double  remedy,  and  which 
makes  the  recovery  by  the  deceased  a  bar  to 
a    subsequent   action   under  the   death  act. 
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The  strongest  arguments  against  the  con- 
struction suggested  are,  first,  that  other 
courts  have  not  usually  discussed  this  the- 
ory, and  have  applied  the  remedy  under  the 
death  act  to  cases  when  death  was  not  im- 
mediate, which  it  must  he  admitted  has  been 
often  done, — a  practice  which  is  clearly  in- 
consistent with  this  view.  Our  attention 
has  not  been  called  to  any  case  where  the 
reasonableness  of  such  a  construction  has 
been  denied.  On  the  other  hand,  it  is  said 
by  Boss,  Ch.  J.,  in  Legg  v.  Brittont  64  Vt. 
652,  that :  "In  Maine  and  some  other  states, 
it  is  held  that  the  acts  of  those  states,  framed 
after  Lord  Campbdl's  act,  give  a  right  of  ac- 


tion only  when  instant  death  follows  the  in- 
jury." See  State  v.  Maine  0.  R,  Co,  60  Me. 
490;  State  v.  Grand  Trunk  R.  Co.  61  Me. 
114,  14  Am.  Rep.  552. 

It  is  possible  that  this  construction  is 
foreclosed  by  decisions  heretofore  made  by 
this  court,  and  it  is  unnecessary  to  decide 
the  question,  because  the  jury  found  a  ver- 
dict for  the  defendant  upon  the  count  based 
upon  this  statute;  but,  to  my  mind,  the  fore- 
going are  conclusive  reasons  for  believing 
that  it  was  not  the  intention  of  the  legisla- 
ture to  give  the  double  remedy.  In  my  opin- 
ion, the  judgment  should  be  affirmed. 


MINNESOTA  SUPREME  COURT. 


Samuel  D.  PETERSON,  Respt,, 

V. 

WESTERN  UNION  TELEGRAPH  COM- 
PANY, Appt, 


( 


Minn. 
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•1.  DV^here  the  station  affent  of  a  tele- 
graph companT,  acting  within  the  scope 
of  bis  employment,  mallcloasly  transmits  a 
libeloas  message  over  the  wires  of  said  com- 
pany to  another  of  its  station  agents,  ad- 
dressed for  delivery  to  a  third  person,  which 
Is  done  accordingly,  the  company  is  liable  In 
punitive  damages. 

2.  The  -verdict  of  the  Jury  on  behalf 
of  plaintiff  for  the  sum  of  $2,000,  held  ex- 
cessive, and  that  a  new  trial  should  be 
granted,  unless  the  plaintiff  consent  to  remit 
all  of  the  same  tn  excess  of  $1,000. 

(January  25.  1809.) 

APl'EAL  by  defendant  from  an  order  of 
the  District  Court  for  Brown  County  de- 
nying a  motion  for  new  trial  after  judgment 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  publication  of 
a  libel.  Reversed  aubfect  to  filing  remittitur. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fersvson  ft  Kneeland,  for  ap- 
pellant: 

The  infliction  of  punitive  or  exemplary 
damages  questionable  at  best  rests  in  this  ju- 
risdiction on  the  theory  that  such  damages 
are  for  punishment  and  example. 

Hoffman  v.  "Northern  P.  R.  Co.  46  Minn. 
53;  yorth  v.  Johnson,  68  Minn.  212. 

In  this  case  what  is  there  in  the  conduct  of 
the  defendant  which  ought  to  be  punished 
and  made  an  example  "to  deter  it  and  others 
from  committing  similar  wrongs?" 

It  is  not  just  nor  right  nor  politic  nor  ex- 
pedient to  go  further  after  the  principal  has 
made  full  reparation  for  the  consequences  of 
his  agent's  act,  and  throw  him  upon  the  ten- 
der mercies  of  a  jury  to  be  furtner  mulcted 
in  indeterminate  damages  for  a  wrongful 
animus  which  he  never  had,  which  he  had  no 
part  in,  nor  any  reason  to  anticipate,  and 
which  he  has  never  approved. 

^Headnotes  by  Buck,  J. 

Note. — For  former  decision  In  this  case,  see 
Peterson  v.  Western  U.  Teleg.  Co.   (Minn.)  40 
L.  R.  A.  661. 
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Lake  Shore  d  M.  S,  R,  Co,  v.  Prentice,  147 
U.  S.  101,  37  L.  ed.  97. 

The  master  can  be  liable  onlv  for  actual 
damages  from  a  wrongful  act  of  his  servant 
unless  he  participated  in  or  approved  of  the 
wrong. 

Staples  V.  Schmidt,  18  R.  1.  224,  19  L.  R. 
A.  824;  Ricketts  y,  Chesapeake  d  0.  R,  Co, 
33  W.  Va.  433  7  L.  R.  A.  364 ;  Downey  v. 
Chesapeake  d  0.  R.  Co.  28  W.  Va.  732 ;  Tal- 
hott  v.  West  Virginia,  C.  d  P,  R,  Co.  42  W. 
Va.  660;  Rohinson  v.  Superior  Rapid  Tran- 
sit R,  Co,  94  Wis.  346,  34  L.  R.  A.  206; 
Hagen  y.  Providence  d  W,  R.  Co.  3  R.  I.  88, 
62  Am.  Dec.  377;  Cleghom  v.  New  York  C. 
d  H,  R.  R.  Co.  66  N.  Y.  44,  15  Am.  Rep.  376; 
Murphy  v.  Central  Park,  N.  d  E.  R.  R.  Co, 
16  Jones  &  S.  96 ;  Eviston  v.  Cramer,  67  Wis. 
570 ;  International  d  G.  N.  R.  Co.  v.  Garcia, 
70  Tex.  207 ;  Dillingham  v.  Anthony,  73  Tex. 
47,  3  L.  R.  A.  634 ;  Gulf,  W.  T.  d  P.  R.  Co.  v. 
Holsheuser  (Tex.  Civ.  App.)  46  S.  W.  188; 
Kiel  V.  Cftartiers  Valley  Gas  Co.  131  Pa. 
466;  Sullivan  v.  Oregon  R.  d  Nav.  Co.  12  Or. 
392,  63  Am.  Rep.  364;  Aokerson  ▼.  Erie  R. 
Co.  32  N.  J'.  L.  264;  Haines  v.  Sohultz,  50  N. 
J.  L.  481 ;  Great  Western  R.  Co.  v.  Miller  19 
Mich.  305 ;  McCoy  v.  Philadelphia,  W.  d  B. 
R.  Co.  6  Houst.  (Del.)  699;  Mendelsohn  v. 
.inaheitn  Lighter  Co.  40  Cal.  667;  City  Nat. 
Bank  v.  Jeffries,  73  Ala.  183;  Foster  v.  Pitts, 
03  Ark.  387 ;  Kutner  v.  Fargo,  20  Misc.  207; 
Warner  v.  Southern  P.  Co.  113  Cal.  105. 

There  can  be  no  ratification  without  both 
knowledge  of  the  fact  to  be  ratified  and  the 
intention  to  ratify  it. 

Edwards  v.  London  d  N,  W.  R.  Co.  L.  R. 
6  C.  P.  449. 

The  mere  retention  of  a  servant  is  not  evi- 
dence of  ratification. 

Dillingham  v.  Anthony,  73  Tex.  47,  3  L.  R. 
A.  634 ;  Gulf,  W.  T.  d  P.  R.  Co.  v.  Holzheu- 
ser  (Tex.  Civ.  App.)  45  S.  W.  188;  Williams 
V.  Pullm^an  Palace  Car  Co.  40  La.  Ann.  87. 

For  those  aggravations  which  may  arise 
out  of  his  wantonness  and  malice,  the  em- 
ployer is  not  on  the  same  footing  with  the 
agent. 

Crreat  Western  R.  Co.  v.  Miller,  19  Mich. 
305 ;  Hagen  v.  Providence  d  M\  R.  Co.  3  R. 
I.  88,  62  Am.  Dec.  377. 

When  an  outrageous  verdict  is  rendered  by 
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a  jury  it  is  the  duty  of  the  court  to  set  it 
aside,  no  matter  how  many  similar  verdicts 
may  have  been  returned  in  the  case. 

Peterson  v.  Western  U.  Teleg.  Co,  65  Minn. 
18,  33  L.  R.  A.  302 ;  Woodward  v.  Glidden,  33 
Minn.  108 ;  Dillon,  Laws  &  Jurisprudence  of 
England  and  America,  130;  Sedgwick,  Dsum- 
ages,  520-528 ;  Pratt  v.  Pioneer  Press  Co,  32 
Minn.  217;  Bridge  v.  Oshkosh,  71  Wis.  363; 
McCarthy  v.  Niskernf  22  Minn.  90;  Dennis 
V.  Johfison,  42  Minn.  301. 

Mr,  S.  Id,  Pierce,  for  respondent: 

In  common-law  actions  the  parties  are  en- 
titled to  trial  of  issues  of  fact  by  jury. 

Judges  may  differ  widely  from  the  jurors, 
but  there  ia  no  justification  for  disturbing 
the  decision  of  a  jury  on  matters  left  by  the 
law  to  their  determination. 

Fahrigas  v.  Mostyn,  2  W.  Bl.  929. 

Courts  will  not  disturb  a  third  verdict 
when  the  only  ground  of  complaint  was  ex- 
cessive damage. 

Meeks  v.  8t,  Paul,  64  Minn.  220. 

Aside  from  the  question  of  punitive  dam- 
ages, was  not  here  something  in  the  way  of 
actual  injury  to  the  plaintiff  of  a  serious 
and.  indeed,  irreparable  character? 

WilliamsonY,  Freer,  43  L.J.C.P.N.S.161. 

When  the  act  of  an  agent  is  malicious  or 
grossly  negligent,  evincing  wanton  indiffer- 
ence, the  principal  may,  in  the  discretion  of 
the  jury,  be  punished,  although  the  act  of  the 
agent  may  have  been  neither  directed  nor  au- 
thorized by  the  principal,  provided  it  was 
done  under  the  authorized  employment  of  the 
principal. 

1  Shearm.  &  Redf.  Neg.  §  749;  Lucas  v. 
Michigan  C,  R,  Co,  98  Mich.  1 ;  Goddard  v. 
Orand  Trunk  R,  Co.  67  Me.  202,  2  Am.  Rep. 
39 ;  Wood,  Mast.  &  S.  §  323 ;  Francis  v.  West- 
ern U,  Teleg,  Co,  58  Mirai.  262,  25  L.  R.  A. 
406. 

The  mere  difference  in  opinion  between 
judge  and  jury  will  not  justify  the  judge  in 
granting  a  new  trial. 

Pratt  V.  Piofieer  Press  Co,  32  Minn.  221. 

The  policy  of  the  law  is  to  bring  litigation 
to  an  end  within  a  reasonable  time. 

Clerk  V.  Udall,  2  Salk.  649;  Chamhers  v. 
Robinson,  2  Strange,  092 ;  Shato  v.  Boston  d 
W.  R,  Corp,  8  Gray,  45 ;  Wilcox  v.  Landberg, 
30  Minn.  93 ;  Harrigan  v.  Savannah,  F,  d  W, 
R.  Co.  84  Ga.  793 ;  ^Gulf,  C,  d  8.  F,  R.  Co.  v. 
Ellis,  10  U.  S.  App.  645,  54  Fed.  Rep.  481, 
4  C.  C.  A.  454. 

The  more  invulnerable  a  man's  good  rep- 
utation may  be  the  more  aggravating  the  li- 
bel and  the  heavier  the  damages. 

M alloy  V.  Bennett,  15  Fed.  Rep.  371;  Fer- 
guson V.  Evening  Chronicle  Pub,  Co.  72  Mo. 
App.  462 ;  Alabama  G.  8.  R.  Co.  v.  Sellers,  93 
Ala.  9;  Marble  v.  Chapin,  132  Mass.  225. 

Buck,  J.,  delivered  the  opinion  of  the 
court: 

Action  for  libel.  Verdict  for  plaintiff  for 
$2,000  damages,  motion  for  new  trial  on  part 
of  defendant,  which  was  denied,  and  it  ap- 
peals. The  plaintiff  was  a  state  senator, 
whoee  home  was  at  New  Ulm,  but,  the  senate 
being  in  session,  and  while  the  plaintiff  was 
attending  the  same  at  St.  Paul,  the  defend- 
ant, through  its  station  agent,  G.  R.  McHale, 
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at  New  Ulin,  sent  to  the  plaintiff  the  follow- 
ing telegraphic  message: 

S.  D.  Peterson,  care  Windsor: 
Slippery  Sam: 

Your  name  is  pants. 

Many  Republicans. 

This  case  has  been  before  us  on  two  former 
occasions.  65  Minn.  18,  33  L.  R.  A.  302,  and 
74  N.  W.  1022,  40  L.  R.  A.  661.  Upon  the 
first  appeal  this  court  construed  the  mes- 
sage as  susceptible  of  a  libelous  meaning  on 
its  face,  but  that  the  verdict  of  $5,000  dam- 
ages againet  the  defendant  was  so  excessive 
as  to  justify  the  conclusion  that  it  was  the 
result  of  passion  and  prejudice.  Upon  the 
second  appeal  the  order  of  the  trial  court  de- 
nying a  new  trial  was  reversed  for  errors  of 
law  occurring  at  the  trial.  The  case  has 
been  tried  four  times,  the  verdicts  each  time 
varying  in  amount. 

The  more  distinct  and  important  errors  as- 
signed by  the  appellant  are:  First,  that 
the  plaintiff  is  not  in  any  event  entitled  to 
recover,  under  the  evidence  in  this  case,  any* 
thin^  more  than  actual  damages,  and  not 
entitled  to  punitive  damages  or  smart  mon- 
ey; second,  that  the  court  erred  in  charging 
the  jury  that  McHale,  the  agent  of  the  de- 
fendant in  receiving  and  transmitting  the 
message  in  question,  represented  and  stood 
in  the  place  of  the  telegraph  company,  and 
the  defendant  is  liable  and  responsible  for 
his  acts  aud  conduct  in  receiving  and  trans- 
mitting the  message  to  the  same  extent  that 
McHale  would  have  been  personally  respon- 
sible had  he  been  the  owner  and  operator  of 
the  telegraph  line;  third,  that  the  damages 
awarded  by  the  jury  are  excessive,  and  appear 
to  have  been  given  under  the  influence  of 
passion  and  prejudice.  Upon  the  first  prop* 
oaition  we  do  not  agree  with  the  contention 
of  counsel,  unless  his  second  proposition  is 
sound  as  to  the  acts  of  the  agent  and  want  of 
liability  of  the  company  for  his  acts.  The 
trial  court  charged  the  jury  that,  if  they 
found  from  the  evidence  that  the  defendant 
or  its  agent  maliciously  published  the  libel 
as  charged,  it  was  their  duty  to  return  a  ver- 
dict in  favor  of  the  plaintiff  for  such  dama- 
ges as  he  had  sustained  to  his  reputation  by 
reason  of  the  publication, and  also  gave  as  part 
of  his  charge  the  language  used  in  the  sec- 
ond assignment  of  error.  This,  of  course, 
involves  the  question  of  the  liability  of  the 
defendant  for  the  act  of  the  a^nt  if  be  was 
actuated  by  malice  or  bad  faith,  and  upon 
this  question  the  jury  found  in  favor  of  the 
plaintiff;  that  is,  under  this  instruction  the 
jury  returned  a  verdict  against  the  defend- 
ant for  $2,000.  Of  course,  if  the  action  had 
been  against  McHale  personally  for  his  mali- 
cious publication  of  the  libel,  and  the  jury 
had  found  him  guilty,  they  could  have  award- 
ed punitive,  vindictive,  or  exemplary  dama- 
ges. It  is  clearly  competent  for  a  jury  to 
find  vindictive  damages  in  an  action  for  libel, 
where  the  publication  was  done  maliciously. 
Newell,  Defamation,  Slander  &  Libel,  842; 
Bergmann  v.  Jones,  94  N.  Y.  61.  In  the  last 
case  cited  it  is  said  that,  when  the  falseness 
of  the  libel  is  proved,  as  a  general  rule  it  is 
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sufficient  to  warrant  the  jury  in  giving  ex- 
emplary damages. 

But  the  important  question  in  the  case  at 
bar  is  this.  Is  the  company  itself  liable  for 
exemplary  damages  by  reason  of  the  act  of 
the  agent  McUale,  although  it  did  not  know, 
direct,  or  authorize  it?  The  answer  to  this 
is  reached  by  considering  and  determining 
the  powers  and  duties  of  the  agent,  and 
whether  he  was  acting  within  the  scope  of 
his  employment.  The  defendant  maintained 
a  general  telegraph  office  at  New  Ulm,  and 
Ihere  McHale  had  the  entire  management  of 
the  business.  Under  this  power  and  duty 
his  business  required  him,  as  such  agent,  to 
examine  writings,  messages,  and  communica- 
tions, and  transmit  them  to  persons  to  whom 
they  were  addressed.  From  the  very  nature 
of  the  business,  his  position  required  him  to 
•do  this.  The  company  cannot  well  act  in  the 
numerous  telegraph  stations  throughout 
the  country  except  through  agents.  While 
these  branch  offices  in  general  are  under  the 
management  and  control  of  a  superintendent, 
manager,  or  the  corporation  itself,  yet  this 
agent  is  almost  universally  recognized,  as  he 
must  necessarily  be,  as  the  representative  of 
the  corporation  itself.  In  the  absence  of  the 
master  the  agent  is  the  vice  piincipal,  super- 
intending and  controlling  the  business  there 
transacted,  and  of  course  stands  in  the  place 
of  the  master  for  the  time  being.  It  is  ri^ht, 
therefore,  that  the  responsibility  and  obliga- 
tion of  the  master  should  flow  with  the  duty 
<!onf erred  and  imposed,  where  the  represen- 
tative is  acting  within  the  scope  of  his  em- 
|>loyment.  That  is  the  case  at  bar.  McHale 
had  control  of  the  business  at  the  New  Ulm 
telegraph  station.  He  alone  saw  the  libel- 
ous message,  and  sending  it  was  a  matter  in- 
cident to  his  business,  and  pertaining  to  the 
particular  duty  of  his  employment.  He  was 
acting  in  the  capacity  for  which  he  was  em- 
ployed, and,  having  this  power,  he  was  act- 
ing within  the  scope  of  Lis  authority.  He 
did  not  perform  the  act  for  his  own  purpose, 
hut  for  that  of  the  master  who  employed  him, 
and  for  the  master's  benefit.  That  he  abused 
the  authority  is  no  defense  in  such  case. 
The  master  had  the  choice  of  his  agent,  and 
for  the  abuse  of  that  agent  the  master  should 
answer  to  the  citizen  who  became  the  victim 
-of  that  abuse  without  his  fault.  One  who 
,  •employs  another  to  do  an  act  for  his  benefit, 
'  ana  who  has  the  choice  of  the  agent,  ought 
ix>  take  the  risk  of  injury  to  third  persons  by 
the  manner  in  which  he  does  the  business. 
A  telegraph  corporation  derives  its  legiti- 
mate corporate  powers  from  the  law,  and 
that  law  should  not  be  violated  without  a 
corresponding  liability  for  torts  committed 
under  it.  SUition  agents  may  be  irresponsi- 
hle  pecuniarily,  and  if,  for  their  malicious 
acts  done  in  the  scope  of  their  employment, 
the  corporation  is  not  liable,  the  public 
would  be  at  the  mercy  of  an  unscrupulous 
telegraph  operator ;  and  hence  the  public  are 
||Teatly  interested  in  such  a  question,  and  the 
liability  for  such  wrongs  should  rest  upon 
that  body  which  by  its  acts  creates  the  power 
and  the  opportunity  for  committing  them. 
It  would  be  a  lamentable  condition  of  the 
rights  of  the  citizen  if,  under  the  guise  of 
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exercising  lawful  corporate  powers,  the  cor- 
poration could  permit  the  citizen  to  be  de- 
famed by  the  false  and  malicious  publication 
of  its  agent  while  acting  as  its  duly-appoint- 
ed representative.  In  Scott  &  Jarnagin's 
Law  of  Telegraphs  (§  138)  it  is  said  that 
"the  company  can  only  perform  the  duty  of 
sending  and  receiving  a  message  through  the 
intervention  of  an  agent;  and  if  he  may  wil- 
fully and  corruptly  interfere  with  commer- 
cial transactions,  or  malignantly  expose  fami- 
ly affairs,  and  not  involve  the  company,  such 
a  ruling  would  stimulate  the  wicked,  while 
at  the  same  time  good  men  would  be  con- 
vinced that  their  chajices  for  indemnity 
rested  alone  upon  the  solvency  of  treacherous 
agents.  We  have  seen  no  instance  in  the  lit- 
igated cases  where  telegraph  companies  have 
claimed  such  immunity.  .  .  .  However, 
the  authorities  are  numerous  and  highly  re- 
spectable, and  conclusive  except  where  con- 
trolled by  binding  local  decisions,  which  hold 
the  former  [company]  liable  for  the  wilful 
acts  of  the  latter  [agent],  when  done  in  the 
performance  of  duties  assigned."  In  the 
same  work  it  is  said  (§  138a)  :  "Aside  from 
the  statutory  and  common-law  duty  of  good 
faith  in  the  transmission  of  messages  for  the 
public,  there  is  another  sense  in  which  tele- 
graph companies  may  become  responsible  for 
mala  fides  and  malicious  use  of  its  franchis- 
es. A  libel  is  any  false,  malicious,  and  per- 
sonal imputation,  effected  by  any  writings, 
pictures,  or  signs,  tending  to  alter  the  party's 
situation  in  society  or  business  for  the 
worse;  and  a  corporation  may  become  re- 
sponsible for  its  publication,  even  in  puni- 
tive damages."  Mr.  Wood  in  his  work  on 
the  Law  of  Master  and  Servant  ( f  323 )  says 
that  "it  may  be  regarded  as  settled  by  the 
better  class  of  cases  that,  whenever  exem- 
plary damages  would  be  recoverable  if  the 
act  had  been  done  by  the  master  himself, 
they  are  equally  recoverable  when  the  act 
was  done  by  his  servant" — and  he  cites  the 
well-considered  case  of  Ooddard  v.  Grand 
Trunk  R.  Co,  67  Me.  202,  2  Am.  Rep.  39, 
where  numerous  authorities  are  collected 
supporting  this  view.  It  is  true  that  this 
doctrine  thus  enunciated  was  applied  in  an 
action  against  a  railroad  corporation,  but  we 
perceive  no  distinction  between  it  and  a  tele- 
graph corporation.  For  "a  telegraph  com- 
pany is  liable  ex  delicto  for  an  injury  done 
by  its  agents  or  servants  to  third  persons,  for 
misfeasance  as  well  as  nonfeasance."  Scott 
&  Jarnagin,  Law  of  Telegraphs,  §  6.  In 
Shearm.  &  Redf.  Neg.  5th  ed.  pt.  2,  chap.  9, 
[§  141],  this  question  is  thoroughly  discussed, 
and  it  is  there  said  that  "where  the  relation 
of  master  and  servant  exists,  the  master  is 
responsible  to  third  persons  for  the  damage 
caused  by  the  wrongful  acts  or  omissions  of 
his  servants  in  the  course  of  their  employ- 
ment as  such.  This  liability  .  .  .  extends 
also  to  their  wilful  acts.  .  .  .  The  principle 
which  lies  at  the  foundation  of  this  rule  has 
been  differently  stated  in  different  judicial 
opinions,  and  the  abstract  justice  of  the  rule 
itself  has  been  occasionally  questioned.  But 
the  soundness  of  the  principle  and  the  neces- 
sity of  the  rule,  which  we  have  inherited 
from  the  Roman  law,  have  received  new  and 
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convincing  illustratioDfl  in  the  immense  de- 
velopment of  modern  corporaiions.  If  the 
rule  of  respondeat  superior  were  now  to  he 
abrogated,  it  would  be  almost  impossible  to 
carry  on  the  present  complex  business  of  so- 
ciety. Every  person  having  any  pecuniary 
responsibility  would  shelter  himself  behind 
the  forms  of  a  corporation,  which  would,  in 
such  case,  be  free  from  all  responsibility  for 
the  negligence  and  violence  of  its  agents 
without  direct  evidence  of  authority  for  their 
acts  while  such  evidence  could  be,  in  almost 
every  instance,  suppressed."  This  rule  may 
frequently  work  a  hardship,  but  when  the 
master  substitutes  an  agent  or  servant  in  his 
own  place,  and  clothes  him  with  power  to 
act  for  the  master's  benefit  in  serving  the 

gublic,  he  is  not  permitted  to  shelter  himself 
ehind  the  plea  of  nonliability  for  the  act  of 
thea^ent,  and  the  rule  of  respondeat  supe- 
rior should  not  be  relaxed,  whether  the  mas- 
ter is  a  oorporation  or  an  individual. 

Upon  the  proposition  that  the  verdict  of 
the  jury  awarding  the  plaintiff  $2,000  is  ex- 
cessive, the  court  is  in  accord  with  the  con- 
tention of  the  defendant.  "The  sole  publica- 
tion of  the  libel  in  this  case  by  the  defendant 
was  in  nwking  it  known  to  its  own  agent  at 
St.  Paul,  and  the  damages  of  the  plaintiff 
were  estimated  to  be  such  as  he  sustained  by 
reason  of  the  publication  to  such  agent.  In 
Anew  of  the  fact  that 'such  agent  could  not 
disclose  the  contents  of  the  libel  without  be- 
coming a  criminal,  and  exposing  himself  to 
serious  punishment,  and  that  there  is  no  evi- 
dence to  justify  the  inference  that  the  mes- 
sage ever  reached  the  public  except  through 
the  plaintiff,  a  verdict  assessing  his  damages 
at  $5,200  is  simply  farcical,  ft  can  only  be 
accounted  for  on  the  ground  that  it  was  the 
result  of  passion  or  prejudice."  This  is  the 
language  used  by  this  court  in  disposing  of 
this  case  on  the  first  appeal.  65  Minn.  18, 
33  L.  K.  A.  202.  The  same  facts  as  ground 
for  damages  appear  on  this  appeal,  but  the 
verdict  is  very  much  less.  The  criminal  lia- 
bility for  divulging  the  contents  of  any  tele- 
graph message  or  despatch  intrusted  to  him 
for  transmission  or  delivery  is  found  in  Gen. 
Stat.  1894,  §  6782,  and  is  there  made  a  mis- 
demeanor, and  punishable  as  such.  This  law 
also  applies  to  all  employees.  If  McHale  had 
merely  received  the  message,  without  any 
further  act,  neither  he  nor  the  company 
would  have  been  liable,  although  he  well 
knew  its  contents.  The  publicity  consisted 
in  sending  it  to  another  agent  or  employee. 
If  it  could  possibly  be  presumed  that  other 
employees  might  have  heard  its, contents  in 
its  transmission,  the  same  presumption  ex- 
ists of  silence  and  secrecy  on  their  part  be- 
cause of  their  liability  to  punishment  under 
the  criminal  law  if  they  should  divulge  its 
contents.  But  it  is  not  proved,  nor  can  it  be 
legally  inferred,  that  others  knew  of  its  con- 
tents. The  only  person  to  whom  its  con- 
tents were  divulged  was  the  agent  at  St. 
Paul  then  under  a  penal  obligation  not  to 
divulge  the  despatch  except  to  deliver  it  to 
the  plaintiff.  The  transmission  of  the  des- 
patcn,  its  receipt  by  the  St.  Padl  agent,  and 
the  mental  distress  of  the  plaintiff  constitut- 
ed the  basis  of  his  right  to  damages.  Of 
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course,  plaintiff  himself  makine  the  message 
public  would  not  be  ground  for  damages,  even, 
if  so  made  in  order  to  maintain  his  right  to 
prosecute  this  action.  Considering  all  these 
facts,  we  are  of  the  opinion  that  the  dam- 
ages awarded  are  excessive;  that  the  jury 
mjList  have  been  actuated  by  passion,  preju- 
dice, partiality,  or  swayed  by  some  improper 
influence.  In  such  case  the  amount  should 
be  reduced  or  a  new  trial  granted.  See- 
Frederiekson  v.  Johnson,  60  Minn.  337. 

The  order  of  the  District  Court  denifingthe 
defendant's  motion  for  a  new  truU  must  he- 
reversed,  and  a  new  trial  granted,  unless  the^ 
respondent  file  in  the  office  of  the  clerk  of 
the  district  court  where  the  trial  was  had  a 
remittitur  of  the  sum  of  $1,000  within  thirty 
days  after  the  mandate  of  this  court  shall  be- 
filed  in  said  district  court.  In  case  such  re- 
mittitur is  so  filed,  the  plaintiff  may  recover 
judgment  upon  said  verdict  in  his  behalf  in 
the  sum  of  $1,000,  and  the  order  of  the  lower 
court  stand  affirmed  for  that  amount. 


C.  J.  McCONVILLE,  Respt. 


V. 


City  of  ST.  PAUL,  Appt. 


( 


Minn. 


) 


•In  1801  the  cltT  of  St.  Paul  Instituted 
proceedlnarn  for  opening,  -wldenlnvt- 
and  extendlnir  Bant  Tlilrd  street  there- 
in, and  made  asaessmentB  on  abutting  prop- 
erty for  such  purpose.  The  improvement  waa 
partly  made,  and  plaintiff,  who  owned  several 
abutting  lots,  was  assessed  $1,283.50  tliereon, 
and  compelled  by  Judicial  proceedings  to  pay 
the  same  to  said  city.  His  lots  were  not 
benefited  by  said  grading,  and  the  contem- 
plated work  and  Improvements  of  said  street 
were  abandoned  by  the  city  in  June,  1893. 
This  action  was  commenced  In  January,  1898. 
Held,  that  the  finding  of  the  trial  court  that 
the  work  on  said  street,  and  the  projected  im- 
provement thereon,  were  never  completed, 
and  were  wboUy  abandoned  by  the  city,  was 
justified  by  the  evidence,  anti  that  plaintiff* 
is  entitled  to  recover  from  said  city  the 
amount  so  paid  by  him,  as  upon  a  failure  of 
consideration. 

(Canty,  J.,  dissents.) 

(January  27,  1899.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  a  new  trial  after  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover* 
back  the  amount  of  a  street  improvement 
assessment  which  had  been  paid  by  plaintiff. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  Markluim  and  Carl 
Taylor,  for  appellant: 

The  last  work  was  done  on  East  Third 
street  in  June,  1893,  about  four  years  and 
eight  months  prior  to  the  commencement  of 
this  action. 

This  lapse  of  time  is  not  sufficient  to  raise 

•Headnote  by  Buck,  J. 


Note. — As  to  the  right  to  recover  back  pay- 
ment of  an  assessment  for  a  local  improvement 
or  tax.  see  Phelps  v.  New  York  (N.  Y.)  2  L.  R. 
A.  626,  and  note;  see  also  Budge  v.  Grand  Forks 
(N.  D.)  10  L.  R.  A.  165;  and  Kelley  v.  Rhodes 
(Wvo;)  .S9  L.  R.  A.  594. 
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a  presumption  that  the  improvement  has 
been  abandoned. 

Staie,  Minnesota  Transfer  R.  Co.,  v.  Ram- 
sey County  Dist.  Ct,  68  Minn.  242. 

The  plaintiff's  remedy  in  this  case  is  by 
mandamus  to  the  board  of  public  works  to 
compel  them  to  proceed  with  the  improvement. 

Messrs.  Ambrose  Tishe  and  John  W. 
I«aiie,  for  respondent: 

The  respondent's  remedy  was  not  by  man- 
damus to  the  board  of  public  works. 

It  would  have  been  a  sufficient  answer  to 
any  such  demand  for  the  board  to  have  said 
that  it  could  not  proceed  because,  under  the 
decision  in  Hennessy  v.  8t.  Paul,  44  Minn. 
306,  it  was  barred  from  entering  on  the  prop- 
erty to  be  graded. 

The  measure  of  damages  adopted  by  the^ 
court  below  was  the  right  one. 

Strickland  v.  Stillujater,  63  Minn.  43; 
San  Antonio  v.  Peters  (Tex.  Civ.  App.)  40 
S.  W.  827. 

Buck,  J.,  delivered  the  opinion  of  the 
court: 

In  January,  1891,  the  defendant  institut- 
ed proceedings  for  opening,  widening,  and 
extending  East  Third  street,  in  the  city  of 
St.  Paul,  from  White  Bear  avenue  to  the 
eastern  boundary  line  of  said  city,  a  distance 
of  1  mile,  across  section  35,  township  29, 
range  22,  in  Ramsey  county,  in  this  state. 
This  property  was  then  owned  by  one  David 
J.  Hennessey,  who  opposed  such  proceedings. 
The  board  of  public  works  of  said  city  con- 
firmed the  proceedings,  and  Hennessey  ap- 
pealed to  the  district  court.  On  the  16th 
day  of  June,  1891,  the  common  council  of  the 
defendant  duly  established  the  grade  of  said 
East  Third  street  from  Earle  street  to  White 
Bear  avenue,  a  distance  of  1%  miles,  and  on 
September  22,  1891,  established  the  grade 
of  said  East  Third  street  from  White  Bear 
avenue  to  the  east  city  limits.  This  last- 
described  grade  of  one  mile  so  ordered  was 
on  the  land  of  Hennessey;  the  city  having 
given  a  bond  of  indemnity  to  him,  in  order 
that  it  might  proceed  with  the  condemna- 
tion of  saialand,  and  grade  the  same.  Prior 
to  the  spring  of  1891  East  Third  street  had 
been  graded  as  far  east  as  Earle  street.  In 
March,  1892,  the  contract  for  the  improve- 
ment was  let  at  the  price  of  $47,000,  and  an 
assessment  levied  to  cover  it  and  the  attend- 
ant expenses.  About  $21,000  of  this  assess- 
ment was  levied  on  the  Hennessey  farm,  and 
$28,000  was  divided  among  the  lots  front- 
ing on  the  other  mile  and  a  half  of  street  to 
be  traded.  The  plaintiff  owned  fourteen  lots, 
ana  the  aggregate  assessment  on  these  was 
$1,294.43.  One  of  the  lots  was  assessed 
$201;  12,  $80.50  each;  and  1,  $76.50.  On 
August  24,  1892,  the  plaintiff  paid  this  ag- 
gregate amount  into  the  city  treasury,  and 
the  city  ever  since  has  had,  and  still  has,  his 
money.  The  work,  as  a  consideration  for 
which  it  was  paid,  was  begun  and  continued 
at  intervals  until  June,  1893.  In  1893  the 
defendant  city  council  passed  the  following 
resolution:  "Resolved,  that  all  proceedings 
heretofore  had  for  the  opening,  widening, 
and  extension  of  East  Third  street  from 
White  Bear  avenue  to  the  east  city  limits 
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be,  and  the  same  are  hereby,  in  all  things 
annulled,  and  that  all  proceedings  had  for 
the  condemnation  of  an  easement  for  slc/pes 
along  the  line  of  East  Third  street  from 
White  Bear  avenue  to  the  east  city  limits  be,, 
and  the  same  are,  in  all  things  annulled. 
Resolved  further,  that  the  corporation  attor- 
ney be,  and  he  is  hereby,  authorized  to  stipu- 
late for  judgment  in  the  action  pending  in 
the  United  States  circuit  court,  wherein  David 
H.  Hennessey  is  the  complainant  and  the 
city  of  St.  Paul  and  Thomas  Keough  and 
Daniel  Donnellv  are  defendants,  that  judg- 
ment be  entered  that  the  condemnation  pro- 
ceedings heretofore  had.  for  the  opening  of 
Third  street,  across  section  35,  town  29  north, 
range  22  west,  be  declared  null  and  void,  and 
the  condemnation  proceedings  had  for  the 
acquiring  of  an  easement  for  slopes  across 
said  section  on  the  property  abutting  on  the* 
line  of  East  Third  street  be  also  declared 
null  and  void,  and  that  the  assessment  mad& 
against  said  section  for  the  grading  of  East 
Third  street  be  set  aside  and  declared  null 
and  void,  and  that  the  defendants  in  said 
suit  have  no  right  to  enter  or  do  any  work 
upon  said  section  under  the  contract  here- 
tofore entered  into  between  the  city  of  St. 
Paul  and  Thomas  Keough  and  Daniel  Don- 
nelly; and  the  corporation  attorney  is  also- 
authorized  to  stipulate  for  proper  judgments 
in  the  appeal  cases  of  David  J.  Hennessey 
against  the  city  of  St.  Paul  from  the  con- 
firmation of  the  assessments  for  the  opening 
of  East  Third  street,  and  also  from  the  con- 
firmation of  the  assessment  lor  the  acquiring 
of  an  easement  for  slopes  along  the  line 
of  East  Third  street."  Upon  the  trial  the 
defendant  also  admitted  that  prior  to  the  1st 
day  of  October,  1893,  the  contract  for  doing 
the  work  of  grading  on  East  Third  street 
from  Earle  street  to  the  east  city  limits  was 
rescinded  by  the  city.  In  its  answer  the  de- 
fendant says  (referring  to  Hennessey's  ob- 
jection to  the  assessment  upon  his  land) 
that  '^thereafter  such  proceedings  were  had 
fn  this  court  that  an  order  and  judgment 
were  entered  in  said  cause  so  appealed  to- 
this  court  by  said  Hennessey,  in  all  thin^ 
annulling  the  assessment  as  made  by  said 
board  of  public  works,  in  so  far  as  it  related 
to  said  real  estate  designated  as  section  35 
aforesaid.''  The  trial  court  found  as  a  fact 
"that  the  defendant  has,  through  its  said 
contractors,  done  some  work  on  said  street 
east  of  said  Clarence  street,  but  has  never 
completed  said  street  east  of  said  point  so- 
that  it  is  capable  of  being  traversed  either 
by  teams  or  foot  passengers;  that  in  June, 
1893,  the  defendant  ceased  entirely  work  on 
said  street,  wholly  abandoned  said  projected 
improvement,  and  has  never  completed  the 
same  east  of  said  Clarence  street;  that  the 
plaintiff's  said  property  is  situated  between 
Bock  and  Kennard  streets,  which  are  to  th& 
east  of  Clarence  street,  and  that  the  nearest 
of  plaintiff's  said  lots  to  Clarence  street  is 
about  14  mile  east  of  said  Clarence  street; 
that  between  said  Clarence  street  and  the- 
first  of  plaintiff's  said  lots  next  east  there- 
of are  two  deep  holes,  and  that  access  to 
plaintiff's  property  cannot  be  had  over  said 
Third  street  as  the  same  has  been  left  by  the 
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•defendant;  that,  had  said  improvement  been 
completed  as  projected,  access  to  plaintiff's 
said  property  from  the  center  of  St.  Paul 
«tnd  to  the  east  city  limits  would  have  been 
secured  it  therefrom,  and  said  property 
would  have  been  benefited  thereby  to  the 
a.mount  of  the  assessment  imposed  as  afore- 
said, to  wit,  in  the  sum  of  twelve  hundred 
and  thirty- three  dollars  and  fifty  cents 
($1,233.50)  ;  that  the  grading  of  said  street 
to  the  extent  actually  done  is  not,  and  at  no 
time  has  been,  of  any  actual  benefit  whatso- 
ever to  the  plaintiff's  said  property;  that 
the  allegations  of  the  pleading,  save  as  here- 
inbefore found,  are  not  sustained  by  the  evi- 
dence." The  court  found  as  conclusion  of 
law  that  plaintiff  was  entitled  to  recover 
from  the  defendant  the  sum  of  $1,294.43,  and 
legal  interest  from  August  24,  1893.  From 
an  order  denying  a  motion  for  a  new  trial, 
the  defendant  appeals. 

The  defendant  contends  that  the  evidence 
does  not  sustain  the  finding  of  the  trial  court 
that  the  improvement  of  East  Third  street 
was  abandoned  by  it.  We  are  of  the  opinion 
that  this  contention  is  not  well  founded. 
There  is  no  claim  made  in  defendant's  an- 
swer, and  none  was  made  on  the  trial,  or  on 
the  argument  in  this  court,  that  defendant 
wishes,  desires,  or  ever  intends  to  grade, 
widen,  or  improve  said  Earle  street,  or  the 
proposed  street  over  the  Hennessey  land.  In 
fact,  no  substantial  proceedings  were  ever 
instituted  by  the  defendant  with  a  view  to 
further  carrying  on  the  original  proceedings 
instituted  in  January,  1891.  It  is  true,  the 
city  council,  after  plaintiff  had  remonstrate 
ed  with  it  on  account  of  its  delay  in  the  mat- 
ter, directed  the  board  of  public  works  to  in- 
vestigate the  feasibility  of  completing  the 
grading  of  East  Third  street,  not  from  Clar- 
ence street  to  the  east  city  limits,  as  oontem- 
glated  by  the  original  petition,  but  to  White 
^ear  avenue,  which  is  a  mile  west  of  the  east 
city  limits,  and  even  this  proceeding  was 
substantially  abandoned;  and  the  plaintiff, 
fearing  that  an  action  for  his  claim  for  the 
money  so  paid  to  the  defendant  would  be 
barred  by  the  statute  of  limitations,  brought 
this  action  January  31,  1898.  The  evidence 
is  quite  conclusive  that  the  plaintiff's  lots 
have  not  been  benefited  by  the  grading,  or 
any  acts  done  under  the  proceedings  insti- 
tuted by  the  city  for  such  purpose.  The  city, 
by  judicial  proceedings,  compelled  him  to  pay 
to  it  the  full  amount  of  the  assessment;  and 
with  commendable  forbearance,  he  waited 
nearly  six  years  for  the  city  to  complete  its 
work  after  obtaining  his  money  in  August, 
1892,  which  it  keeps  without  the  slightest 
evidence  of  its  intent  to  complete  its  work 
of  grading  and  improving  the  street  named. 
If  it  intends  to  complete  this  work,  it  should 
do  so  or  say  so.  We  do  not  approve  of  a 
great  and  wealthy  city  remaining  passive, 
inactive,  and  its  officers  silent,  upon  such 
matters  of  public  concern,  for  so  lon^  a  pe- 
riod, to  the  great  injury  of  one  of  its  citizens, 
especially  without  signifying  its  intent  to 
proceed  with  the  projected  improvement. 
He  had  alright  to  ele<:t  to  have  them  act 
promptly,  and  determine  whether  they  would 
abandon  or  not.     Mills,   Em.   Dom.    §    312, 
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says  that  there  should  be  no  unreasonable  de- 
lay in  determining  whether  or  not  the  pro- 
ceedings shall  be  abandoned,  and  that  the 
public  must  be  held  to  a  speedy  and  prompt 
termination  of  the  proceeding'^.  It  is  to  be 
noted  that  this  is  not  a  case  of  attempting 
to  condemn  and  appropriate  land  for  city 
purposes  where  the  city  takes  and  keeps  pos- 
session of  the  property,  and  has  not  paid  the 
damages,  and  where  possession  would  be  evi- 
dence that  it  had  not  abandoned  the  under- 
taking. It  is  evident  that  the  undertaking 
was  an  unwise  one,  and  the  expense  entirely 
beyond  the  resulting  benefits  to  all  the  prop- 
erty involved;  and  the  delay  of  six  years  la 
prima  facie  evidence  that  the  improvements 
were  unnecessary,  and  doubtless  justified  the 
city  in  abandoning  the  work.  Lewis,  in  his 
work  on  Eminent  Donuain  (§  667),  says: 
"In  most  of  the  cases  which  have  arisen,  the 
intention  to  abandon  has  been  manifested  by 
affirmative  acts.  But  this  intention  may  be 
manifested  in  other  ways.  Where  a  statute 
required  the  final  order  establishing  a  high- 
way to  be  filed  with  the  town  clerk  within 
ten  days  from  its  date,  a  failure  to  do  so  was 
held  to  constitute  an  abandonment  of  the 
proceedings.  Where  a  motion  to  accept  an 
award  was  made  and  lost  in  a  county  board, 
it  was  held  to  amount  to  a  vote  to  abandon. 
The  failure  to  pay  the  damages  within  a  rea^ 
sonable  time  after  their  final  determination 
will  itself  constitute  an  abandonment  of  any 
right  to  take  the  property  under  the  proceed- 
ings had.  ^Vhat  will  constitute  a  reasona- 
ble time  must,  of  course,  depend  upon  cir- 
cumstances. Four  years  has  been  neld  to 
be  an  unreasonable  delay,  constituting  an 
abandonment;  and  in  the  same  case  it  is 
said  that  after  one  year,  no  offer  to  pay  hav- 
ing been  made,  the  assessment  would  become 
functus  officio.** 

We  are  of  the  opinion*  that  the  facts  in  the 
case  fully  justify  and  sustain  the  findings 
of  the  trial  court  that  the  defendant  city 
had  abandoned  the  grading  of  East  Third 
street  as  contemplated  in  the  proceedings 
under  which  the  assessment  ^vaB  made  and 
levied,  and  that,  as  the  plaintiff  has  received 
no  benefit  or  consideration  for  the  money 
paid  by  him  to  the  city  by  coercion  of  law, 
he  can  maintain  this  action  to  recover  it 
back.  Valentine  v.  8t.  Paul,  34  Minn.  446. 
This  being  so,  it  is  not  necessary  for  us  to 
consider  the  question  as  to  whether  the 
plaintiff  has  a  remedy  by  mandamus  to  com- 
pel the  board  of  public  works  to  proceed  with 
the  improvement.  If  he  had  such  a  remedy^ 
it  was  not  an  exclusive  one. 

The  appellant  claims  that  the  rule  laid 
down  by  this  court  in  the  case  of  Strickland 
V.  Stillumter,  63  Minn.  43,  is  not  applicable 
to  the  case  at  bar,  or  that,  if  it  is,  it  should 
not  be  adhered  to.  In  that  case  the  city 
adopted  a  general  plan  for  grading  parts  of 
the  several  streets,  which  included  that  part 
of  a  street  in  front  of  Strickland's  lots,  and 
extending  beyond  the  same  in  each  direction. 
The  assessment  included  her  property,  and 
all  other  property  benefited  by  sucli  grading, 
although  not  abutting  on  the  improvement. 
Part  of  the  contemplated  grading  was  done, 
but  none  in  front  of  her  property,  and  the 
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street  was  graded  nearly  up  to  her  properly. 
The  city  abandoned  doing  any  further  work, 
although  she  had  paid  the  full  amount  of 
her  assessment  for  making  the  entire  im- 
provement; and  she  sued  the  city  for  the 
sum  so  assessed  and  paid,  and  recovered 
.judgment  for  the  full  amount,  upon  the 
ground  that  her  property  had  been  assessed 
upon  the  basi^  oi  frontage,  and,  no  grading 
having  been  done  on  the  street  in  front  of 
her  abutting  property,  she  was  entitled  to 
recover  the  whole  sum  paid  by  her  as  bene- 
fits. This  court  held  that  this  was  error, 
but  that  as  her  property  was  so  assessed,  and 
it  having  been  done  in  pursuance  of  a  gen- 
eral plan  which  included  an  assessment  up- 
on all  property  benefited  bv  such  improve- 
ment within  the  limits  of  such  plan,  she  might 
have  been  benefited  by  such  grading  done  in 
part,  although  none  of  it  was  done  directly 
in  front  of  her  property,  and,  if  so,  her  prop- 
erty was  liable  for  the  amount  of  such  bene- 
fit, whatever  it  mi^ht  be,  and  that  whatever 
sum  she  was  entitled  io  receive,  if  any, 
would  be  the  difference  between  the  actual 
benefits  added  to  bet  property  by  the  grad- 
ing as  an  entirety,  so  far  as  done,  and  the 
sum  which  she  was  compelled  to  pay  to  said 
eity  of  Stillwater.  We  think  this  rule  a 
sound  and  equitable  one,  protecting  the 
rights  of  the  citizen,  and  imposing  a  duty 
upon  the  municipality  to  perform  its  obli- 
gations. The  principle  upon  which  that 
case  rested  is  applicable  to  the  one  at  bar; 
that  case  differing  from  this  only  in  the  fact 
that  in  the  Strickland  Case  the  plaintiff  re- 
ceived some  benefit  from  the  partial  per- 
formance of  the  improvement,  and  in  this 
the  plaintiff  received  none.  ThQ  counsel  for 
the  appellant  contends  that,  if  the  rule  in  the 
Strickland  Case  is  to  be  adopted  as  the  law 
of  this  state,  some  peculiar  situations  will 
result.  Any  such  conditions  can  be  easily 
avoided  by  municipal  corporations  fully, 
completely,  and  honestly  performing  their 
duties  and  obligations,  and  not  sheltering 
their  defaults  behind  the  plea  of  nonaccount- 
ability.  The  doctrine  m  the  Strickland 
Case  is  adhered  to.  Our  conclusion  is  that 
the  plaintiff  is  entitled  to  recover  in  this  ac- 
tion from  the  defendant  city  the  amount  so 
paid  it  by  him,  with  interest,  as  upon  a  fail- 
ure of  consideration. 
Order  affirmed, 

Ganty,  J.,  dissenting: 

I  cannot  concur.  The  majority  assume 
that  they  are  following  Strickland  v.  Still- 
\cater,  63  Minn.  43,  but  the  facts  in 
that  case  were  wholly  different.  There  it 
was  not  claimed  that  any  money  was  squan- 
dered or  spent  foolislily.  Every  dollar  ex- 
pended returned  a  full  dollar's  benefit  to  the 
property  holders,  but  the  city  in  fact  aband- 
oned a  part  of  the  improvement  district  and 
a  part  of  the  improvement.  That  action  was 
brought  on  the  theory  that  the  plaintiff's 
property  was  wholly  without  the  limits  of 
any  assessment  district  which  the  city  au- 
thorities were  warranted  in  carving  out  for 
the  purpose  of  assessing  thereon  the  cost  of 
the  improvements  as  actually  made.  We 
held  that  the  property  was  not  outside  such 
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an  assessment  district,  but  that  as  the  as- 
sessment district  was  in  fact  changed  by  the 
abandonment  of  the  improvements  in  a  part 
of  it,  and  the  improvements  aiso  changed, 
the  court  or  the  jury  must  in  this  action 
make  a  new  assessment  to  meet  these  new 
conditions,  and  determine  the  amount  of  ben- 
efit to  plaintiff's  property  and  award  him 
the  balance  assessed  against  the  property. 
Here  the  plaintiff  is  not  outside  of  the  as- 
sessment district,  or  on  the  edge  of  it,  where 
his  assessment  should  be  lighter,  but  he  is 
in  the  very  midst  of  it ;  and  it  is  not  claimed 
that  the  change  made  in  the  district  by  the 
abandonment  of  the  improvement  of  the 
street  through  the  Hennessey  tract  before 
any  improvement  was  made  in  that  part  of 
the  street  could  in  any  event  make  the  assess- 
ment against  plaintiff's  property  any  the 
less.  But  this  action  is  brought  upon  the  the- 
ory that  when  a  special  tax  is  levied  on  prop- 
erty specially  benefited  by  an  improvement, 
to  defray  the  cost  of  making  that  improve- 
ment, and  the  money  is  spent  in  the  improve* 
ment,  but  does  not  complete  the  same,  and 
it  turns  out,  in  the  light  of  subsequent 
events  and  subsequent  experiences,  that  the 
improvement  was  an  injudicious  undertak- 
ing, the  taxpayer  can  recover  back  from  the 
city  the  money  thus  injudiciously  spent  in 
the  abortive  enterprise.  On  the  same  prin- 
ciple, if  a  general  tax  of,  say  five  mills  on 
the  dollar,  was  levied  to  build  a  court-house, 
and  the  money  was  all  spent  in  building  a 
court-house  on  such  a  foolish  plan  that  be- 
fore it  was  completed  it  fell  down  and  be- 
came a  total  wreck,  any  taxpayer  who  paid 
his  part  of  the  tax  could  immediately  recov- 
er it  back  from  the  county.  There  is  no 
difference  in  this  respect  between  a  special 
tax  on  property .  specially  benefited  and  a 
general  tax  on  all  the  property  in  the  city 
or  county.  Each  is  levied  by  the  same  sov- 
ereign power.  That  power  acts  in  its 
sovereign  capacity,  not  in  its  private  or  con- 
tractual capacity,  in  levying  such  a  tax,  and 
therefore  is  not  liable  for  the  failure  of  the 
tax  to  bring  any  benefit  to  him  who  pays  it. 
True,  the  special  tax  is  levied  on  the  suppo- 
sition that  the  party  paying  it  is  benefited 
to  an  amount  equal  to  the  amount  of  the  tax. 
But  the  question  of  whether  he  is  or  will  be 
thus  benefited  is  tried  at  the  time  the  as- 
sessment is  made,  and  cannot  be  subsequent- 
ly reviewed  in  an  action  brought  to  recover 
back  the  tax  after  it  is  paid,  merely  because 
the  improvement  was  injudiciously  under- 
taken. Of  course,  where  the  assessment  dis- 
trict and  the  improvements  are  changed  af- 
ter the  tax  is  levied  and  collected,  so  that 
one  taxpayer  has  paid  more  than  his  share, 
he  may  recover  the  excess.  Such  was  the 
Strickland  Case.  But  here  he  is  allowed  to 
recover  back  taxes  collected  and  squandered 
in  the  construction  of  abortive  improve- 
ments. A  part  of  the  tax  so  collected  has 
not  been  expended,  and  I  concede  that  plain- 
tiff may  recover  back  such  part ;  but  the  tax 
was  not  collected  with  an  implied  warranty 
that  it  would  bring  to  the  taxpayer  the  bene- 
fit contemplated,  and  for  the  portion  of  it 
which  has  been  spent  he  has,  in  my  opinion, 
no  claim  against  the  city. 
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NEW  LINCOLN  HOTEL  COMPANY 

V. 

Stewart  P.  SHEARS  et  al.,  Appta. 

( Neb ) 

*A  lease  execoted  October  16,  1890,  con- 
tatned  a  provision  tltat  it  sltonld 
operate  as  a  lien  oa  all  tlie  personal 
property  of  tlie  lessees  at  any  time  In  or 
upon  the  demised  premises,  to  secure  payment 
of  rent.  The  building  leased  was  in  process 
of  erection  for  use  as  an  hotel,  and  was  not 
completed   until   January,   1801.     The  furni- 

•  ture  was  ordered  for  the  hotel  after  the  lease 
had  been  made,  and,  because  of  delays  in  fin- 
ishing the  building,  was  not  placed  in  the 
hotel  until  December,  1890,  and  January, 
1891.  In  January,  1895,  there  was  rent  un- 
paid, and  the  lessees'  successors  mortgaged 
the  furniture  to  secure  debts  by  them  owing 
to  other  parties,  who  were  aware  of  the  above- 
noted  provision  in  the  lease.  Held^  that  the 
mortgagees  were  entitled  to  the  first  lien 
upon  the  furniture  mortgaged. 

(January  10,  1899.) 

APPEAL  by  a  portion  of  the  defendants 
from  a  judgment  of  the  District  Court  for 
Lancaster  County  in  favor  of  plaintiff  in  an 
action  brought  to  foreclose  a  lien  upon  the 
furnishings  of  the  hotel  Lincoln.     Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr,  J.  H.  Broady,  for  appellant  John  L. 
Carson : 

If  the  lease  gives  the  right  to  distrain  by 
stipulation  it  is  not  a  chattel  mortgage.  If 
it  does  not,  still  it  ie  not  good  as  a  chattel 
mortgage,  because  the  property  was  not  in 
existence  nor  acquired  until  long  afterwards. 

Steele  V.  Ashenfclter^  40  Neb.  770;  Deeley 
V.  Dwight,  132  N.  Y.  69,  18  L.  R.  A.  298; 
Cole  V.  Kerr,  19  Neb.  553 ;  Single  v.  Phelps, 
20  Wis.  398 ;  Wirutlotc  v.  Merchants  Ins,  Co, 
4  Met.  306,  38  Am.  Dec.  368. 

It  was  void  as  to  appellees,  because  no  pos- 
session of  the  chattels  was  given  to  mortga- 
gee, and  it  was  not  recorded. 

Farmers  d  M,  Bank  v.  Anthony,  39  Neb.  343. 

Appellees  are  estopped  from  setting  it  up 
ag&inst  appellants,  who  gave  credit  on  the 
faith  of  apparent  unencumbered  ownership 
of  the  property. 

Standard  Paper  Co.  v.  Guenther,  67  Wis. 
101 ;  Patrick  v.  Paulson,  34  Neb.  416;  Sykes 
T.  Hannawalt,  6  N.  D.  335. 

Equity  courts  deal  in  equitable  titles,  be- 
cause law  courts  are  inadequate. 

Putnam  v.  Reynolds,  44  Mich.  113;  Crip- 
pen  V.  Jacohson,  66  Mich.  386;  yoyes  v. 
Brace,  8  S.  D.  190;  Stephens  v.  Perrine,  143 
N.  Y.  476;  Willamette  Casket  Co.  v.  Cross 
Undertaking  Co.  12  Wash.  190. 

Messrs.  Ames  Sc  Pettis,  for  appellant 
First  National  Bank: 

By  omitting  the  power  of  sale  by  the  use 

•Headnote  by  Ryan,  C. 


Note. — As  to  the  efDcacy  of  a  mortgtage  on 
chattels  to  be  acquired  as  independent  arti- 
cles, and  not  as  the  increase  or  fruits  of  exist- 
ing property,  see  note  to  Deeley  v.  Dwight  (N. 
T.)  18  L.  R.  A.  298. 
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of  the  word  "distrain,"  and  by  withholding 
the  instrument  from  the  chattel-mortgage 
record,  the  parties  evidently  attempted  to  re- 
vive by  contract  the  obsolete  process  of  "dis- 
traint," which  has  never  been  in  use  in  thia 
stale,  and  which  unless  sanctioned  is  ageinet 
public  policy. 

Cornell  v.  Lamb,  2  Cow.  652;  Bohm  ▼• 
Dunphy,  1  Mont.  333;  Dalgleish  v.  Grandy^ 
1  N.  C.  (Taylor  A  C.)  161 ;  Crocker  v.  Mann, 
3  Mo.  472,  26  Am.  Dec.  684;  Wait,  Appel- 
lant, 7  Pick.  100, 19  Am.  Dec.  262;  Lamphere 
V,  Loice,  3  Neb.  131. 

If  the  lease  could  be  treated  as  a  mort^ 
i^age  it  was  never  recorded  in  the  county  of 
the  rc«»idence  of  the  mortgagors. 

Jones,  Chattel  Mor^ages,  UK  256,  257,  258. 

The  right  of  distraint  being  of  feudal  ori- 
gin is  dependent  upon  the  relation  of  land- 
lord and  tenant,  ana  it  is  not  found  that  that, 
relation  ever  existed  between  the  new  hotel 
company  and  Stewart  and  Mary  Shears. 

Reiser  v.  Pott,  3  Pa.  St.  179. 

Even  where  distraint  for  rent  is  preserved 
by  statute  there  is  no  Hen  until  actual  seiz- 
ure; the  process  runs  only  against  the  goods 
of  the  lessee,  and  is  subject  to  a  mortgage  on 
them  before  seizure. 

Woodside  v.  Adams,  40  N.  J.  L.  417. 

A  chattel  mortgage  does  not  convey  the  le- 
gal title,  but  merely  creates  a  lien  for  the  se- 
curity of  the  mortgage  debt. 

Musser  v.  King,  40  Neb.  892;  Bedford  v* 
Van  Cott  42  Neb.  229;  Murray  v.  Lotuh- 
man,  47  Neb.  256. 

A  creditor  attacking  aa  unrecorded  mort^ 
gage  must  prove  that  he  is  such  in  good  faith. 

Thompson  v.  Van  Vechten,  27  N.  Y.  568; 
DeCourcey  v.  Collins,  21  N.  J.  Eq.  357; 
Willamette  Casket  Co.  v.  Cross  Undertaking' 
Co.  12  Wash.  190;  W,  W,  Kimball  Co.  ▼.  Kir- 
by,  4  S.  D.  152. 

Messrs.  Field  Sc  Brown  also  for  appel- 
lants. 

Messrs,  Pound  Sc  Bnrr,  for  appellee: 

The  lien  was  valid  for  the  full  rent  for  tiie 
whole  term,  and  not  simply  for  any  portion 
that  might  become  delinquent. 

Wright  y.  Bircher, 72  Mo.  179,37  Am.  Rep. 
433 ;  Ludlum  v.  Rothschild,  41  Minn.  218. 

The  right  to  sell  was  included  in  the  right 
to  disitrain. 

2  Taylor,  Land.  A  T.  §  609. 

The  provisions  of  the  lease  created  a  lien 
upon  all  the  personal  property  of  the  lessees 
that  was  pla(^  in  or  upon  the  premises. 

3  Pom.  Eq.  Jur.  §  1237 ;  Flagg  v.  Mann,  2 
Sumn.  486 ;  Wagner  v.  Steffin,  38  Neb.  392 ; 
Merrill  v.  Ressler,  37  Minn.  82;  Wisner  v. 
Ocumpaugh,  71  N.  Y.  113;  Kuschell  v.  Camr 
pau,  49  Mich.  34;  Fejavary  v.  Broesch,  52 
Iowa,  88;  WHght  v.  Bircher,  72  Mo.  179,  37 
Am.  Rep.  433;  Butt  v.  Ellett,  19  Wall.  544^ 
22  L.  ed.  183;  Beall  v.  White,  94  U.  .S.  382, 
24  L.  ed.  173;  Everman  v.  Robb,  52  Miss. 
653,  24  Am.  Rep.  682;  Harris  v.  Jones,  83 
N.  C.  317. 

A  chattel  mortgage  may  be  perfectly  vulid 
and  may  be  foreclo^  in  equity  without  con- 
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taining  a  power  of  sale.  The  power  of  sale 
18  merely  a  cumulative  reDiedy. 

Jones,  Cliatt.  Mortg.  |§  778,  779;  Sparks 
▼.  Wilson,  22  Neb.  112. 

This  is  a  mortgage  on  all  personal  prop- 
«rty  of  known  and  designated  persons  located 
in  a  certain  place  particularly  described.  In 
these  respects  at  least  its  validity  should  not 
be  questioned. 

Jones,  Ghatt.  Mortg.  §§  54,  65,  86,  94-97; 
Wiley  V.  Shars,  21  Neb.  712;  Wagner  ▼. 
J3teffin^  38  Neb.  392;  Love  v.  Putnam,  41 
Neb.  86;  MerrUl  v.  Ressler,  37  Minn.  82; 
Wheeler  v.  Becker,  68  Iowa,  723;  Louden  v. 
Vinton,  108  Mich.  313;  Veazie  v.  Somerhy, 
S  Allen,  280;  Ackerman  v.  Hunsicker,  85  N. 
Y.  43,  39  Am.  Rep.  621 ;  Berry  v.  0*Connor, 
S3  Minn.  29. 

A  partnership  having  a  local  abiding  place 
may  be  said  to  reside  there  for  the  purpose 
of  determining  the  proper  place  to  file  a  chat- 
tel mortgage. 

Hubbardston  Lumber  Co.  v.  Covert,  35 
Mich.  254. 

All  the  appellants  took  their  chattel 
mortgages  with  actual  knowledge  of  the 
•claim  to  a  lien  under  the  lease. 

Notice  of  the  claim  was  equivalent  to 
knowledge  of  the  lien. 

Oillespie  v.  Cooper,  36  Neb.  775;  Reed  v. 
Oannon,  50  N.  Y.  345;  Preston  v.  Williams, 
SI  111.  176;  Oeorge  v.  Kent,  7  Allen,  18; 
Ransom  v.  Schmela,  13  Neb.  77;  Fitzgerald 
y.  Andrews,  15  Neb.  52:  Earle  v.  Burch,  21 
Neb.  702;  Farmers  d  M,  Bank  y.  Anthony, 
39  Neb.  347 ;  Spaulding  v.  Johnson,  48  Neb. 
S30;  Forrester  y.  Kearney  Nat.  Bank,  49 
Neb.  655;  Karst  v.  Oane,  136  N.  Y.  316. 

Only  those  creditors  who  have  availed 
themselves  of  legal  process  can  question  the 
validity  of  unrecorded  mortgages. 

Railsback  v.  Patton,  34  Neb.  490;  Wagner 
T.  Btefpn,  38  Neb.  392 ;  Sherwin  v.  Oaghagen, 

39  Neb.  238;  Sanford  y.  Munford,  31  Neb. 
792 ;  Fuller-  v.  Brownell,  48  Neb.  145 ;  8ayre 
v.  Hewes,  32  N.  J.  Eq.  652 ;  Houk  v.  Condon, 

40  Ohio  St.  569 ;  Oill  v.  Pinney,  12  Ohio  St. 
38;  Qraee  v.  Wade.  45  Tex.  522;  Overstreet 
V.  Matming,  67  Tex.  657 ;  Ludlum  v.  Roths- 
child, 41  Minn.  218;  Cameron  v.  Marvin,  26 
Kan.  612;  People's  8av.  Bank  v.  Bates,  120 
U.  S.  556,  30  L.  ed.  754;  Jones,  Ghatt  Mortg. 
SS  245,  318. 

An  unrecorded  chattel  mortgage  of  which 
Ik  subsequent  mortgagee  had  notice  before  ac- 
cepting his  mortgage  is  valid  as  against  the 
latter  mortgage,  although  it  was  promptly 
recorded. 

Neerman  v.  Caldwell,  50  Kan.  61;  Jones, 
Ghatt.  Mortg.  §  317. 

To  be  a  mortgagee  in  p^ood  faith  under  the 
statute  one  must  be  without  notice  of  the 
prior  encumbrance  and  the  object  of  requir- 
ing a  chattel  mortgage  to  be  filed  or  recorded 
is  to  give  notice  of  its  contents. 

Ransom  v.  Schmela,  13  Neb.  73;  (Hllespie 
v.  Brown,  16  Neb.  457 ;  Sanford  v.  Munford, 
31  Neb.  792. 

Whenever  parties  by  their  contract  intend 
to  create  a  positive  lien  or  charge  either  up- 
on real  or  upon  personal  property,  whether 
then  owned  by  the  assignor  or  contractor, 
or  not,  or  if  personal  property  whether  it  is 
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in  esse  or  not,  it  attaches  in  equity  as  a  lien 
or  charge  on  the  particular  property  as  soon 
as  the  assignor  or  contractor  acauires  a  title 
thereto  against  the  latter  and  all  persons  as- 
serting a  claim  thereto  under  him,  either 
j  voluntarily  or  with  notice  or  in  bankruptcy. 
Mitchell  v.  Winslotc,  2  Story,  630;  Jones, 
Chatt.  Mortg.  §  173 ;  Wiener  v.  Ocumpaugh, 

71  N.  Y.  113;  McCaffrey  v.  Woodin,  65  N.  Y. 
459,  22  Am.  Rep.  644;    Wright  v.  Bircher, 

72  Mo.  179,  37  Am.  Rep.  433,  5  Mo.  App. 
322;  Fcjavary  v.  Broesch,  52  Iowa,  88,  35 
Am.  Rep.  261;  Whiting  v.  Eichelberger,  18 
Iowa,  422;  McLean  v.  Klein,  3  Dill.  113; 
Webster  v,  Nichols,  104  111.  160;  Everman 
V.  Robb,  52  Miss.  653,  24  Am.  Rep.  682 ;  Lud- 
lum V.  Rothschild,  41  Minn.  218;  American 
Cigar  Co.  v.  Foster,  36  Mich.  368;  Kuschell 
V.  Campau,  49  Mich.  34;  Curtis  v.  Wilcow, 
49  Mich.  425;  Buf^xcell  v.  Marshall,  51  Vt 
87;  Harris  v.  Joties,  83  N.  C.  317;  Driver  v. 
Jenkins,  30  Ark.  120;  Oafford  v.  Steams,  51 
Ala.  434;  Beall  v.  White,  94  U.  S.  382,  24 
L.  ed.  173;  Butt  v.  Ellett,  19  Wall.  544,  22 
L.  ed.  183. 

A  subsequent  mortgagee  with  notice  can- 
not question  the  validity  of  a  prior  unre- 
corded mortgage. 

People's  Sav.  Bank  v.  Bates,  120  U.  S.  556, 
30  L.  ed.  754;  Tolbert  v.  Horton,  31  Minn. 
518;  Neerman  v.  Caldwell,  50  Kan.  61. 

Messrs.  Wharton  Sc  Balrd  also  for  ap- 
pellee. 


0.,  filed  the  following  opinion: 
This  action,  for  the  foreclosure  of  an  al- 
leged lien  by  virtue  of  a  provision  in  the 
lease  hereinafter  described,  was  successfully 
prosecuted  in  the  district  court  of  Lancaster 
county.  The  First  National  Bank  of  Lin- 
coln and  the  personal  representatives  of  John 
L.  Garson  have  appealed  from  the  decree, 
whereby  the  mortgage  to  the  bank  and  Gar- 
son  was  found  and  decreed  junior  and  subject 
to  the  lien  of  the  New  Lincoln  Hotel  Gom- 
pany,  which  has  succeeded,  by  assignment,  to 
the  rights  of  the  Lincoln  Hotel  Gompanv,  the 
original  lessor.  From  the  fact  that  briefs 
have  been  filed  only  on  behalf  of  the  afore- 
said bank  and  the  personal  representatives 
of  Garson  as  appellants,  and  of  the  New  Lin- 
coln Hotel  Gompany  and  Jacob  E.  Markel  as 
appellees,  we  assume  that  the  controversy 
is  between  those  parties  alone,  and  hence 
shall  content  ourselves  with  quoting  and  de- 
scribing such  findings  of  the  district  court  as 
affect  the  interests  of  these  parties  in  this 
appeal.  These  findings  were  asfollows:''(l) 
On  the  16th  day  of  October,  1890,  the  Lin- 
coln Hotel  Gompany,  a  corporation,  by  lease 
of  that  date,  demised  certain  premises,  to 
wit,  the  Hotel  Lincoln,  in  the  city  of  Lincoln, 
Nebraska,  to  Samuel  Shears  and  Jacob  £. 
Markel,.  for  a  term  of  ten  years  from  the  1st 
day  of  December,  1890,  to  the  1st  day  of  De- 
cember, 1900.  (2)  The  lea^e  contained  the 
following  provisions,  to  wit:  "That  upon 
the  nonpa^nnent  of  the  whole  or  any  part  of 
the  said  rental  at  the  time  when  the  same  as 
above  is  promised  to  be  paid,  or  upon  viola- 
tion or  nonfulfilment  of  any  of  the  covenants 
of  this  lease,  the  said  party  of  the  first  part 
may,  at  its  election,  either  distrain  for  the' 
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rent  due  and  damages  sustained,  and  shall 
have  a  lien  upon  all  the  personal  property  of 
the  party  of  the  second  part  at  any  time,  in 
or  upon  the  said  premises,  for  the  payment 
of  rent,  and  for  the  security  of  each  and 
every  covenant  herein  contained,  and  the  par- 
ty of  the  first  may  also  declare  this  lease  at 
an  end,  and  recover  possession,  as  if  the 
same  were  held  by  forcible  detainer.  The 
said  party  of  the  second  part  hereby  waives 
any  notice  of  such  election  or  any  demand  of 
the  possession  of  the  said  premises.'  (3) 
On  the  16th  day  of  October,  1890,  the  build- 
ing was  in  process  of  erection,  and  was  not 
ready  for  occupancy  as  an  hotel  until  after 
January  1,  1891.  (4)  By  an  oral  agree- 
ment between  the  parties  to  said  lease,  rent 
did  not  commence  until  January  15,  1891, 
and  none  of  the  property  of  the  lessees  in- 
volved in  this  suit  was  placed  in  said  build- 
ing until  after  December  1,  1890.  (5)  In 
the  latter  part  of  October  1890,  Shears  and 
Markel,  the  lessees,  placea  with  Dewey  and 
Stone,  of  Omaha,  an  order  for  furniture, 
amounting  to  over  $11,000  in  value,  for  the 
Lincoln  liotel,  and  the  same  was  placed 
therein  by  them,  mainly,  in  the  month  of  De- 
cennber,  1890.  Said  lessees,  on  the  28th  of 
October,  1890^  placed  with  the  Union  Porce- 
lain Works,  m  Greenport,  Long  Island,  an 
order  for  chinaware  for  said  hotel,  stamped 
*The  Lincoln,'  which  chinaware  was  delivered 
to  said  lessees  at  Brooklyn,  New  York,  De- 
cember 3, 1890,  and  thereafter  placed  by  them 
in  said  hotel.  On  November  6,  1890,  said 
lessees  placed  an  order  with  Reed  and  Bar- 
ton, of  New  York,  and  Taunton,  Massachu- 
setts, for  silverware  for  the  Hotel  Lincoln; 
which,  in  value  nearly  $1,600,  was  delivered 
to  said  lessees  at  Taunton,  Masaschusetts, 
and  shipped  from  there  to  said  lessees  at  Lin- 
coln, December  20,  1890,  and  January  10,  13, 
14,  1801,  and  was  placed  in  said  hotel  on  ar- 
rival at  Lincoln.  On  November  8,  1890,  said 
lessees  placed  with  the  John  Van  Range  Com- 
pany, of  Cincinnati,  Ohio,  an  order,  in  value 
over  $1,500,  for  ranges,  boilers,  and  culinary 
utensils  for  the  Hotel  Lincoln,  shipped  No- 
vember 26,  1890,  from  Cincinnati,  and  on  ar- 
rival placed  in  said  hotel,  where  all  said  per- 
sonal property  has  since  remained  and  now 
is."  *M9)  The  Lincoln  Hotel  Company,  a 
corporation,  said  lessor,  on  or  about  the 
.  .  .  day  of  April,  1803,  sold  its  said  hotel 
proper tjr  to  the  plaintiff  in  this  suit^  and  as- 
signed its  said  tease  to  the  plaintiff.  (10) 
A  copy  of  said  lease  and  assignment  was  by 
the  plaintiff  filed  in  the  office  of  the  county 
clerk  of  Lancaster  county,  on  the  24th  day 
of  January,  1895.  ( 11 )  Rent  to  the  amount 
of  $10,500,  to  wit,  from  the  1st  day  of  De- 
cember, 1893,  to  the  1st  day  of  March,  1895, 
is  due  to  plaintiff  from  defendants."  Mary 
P.  Shears  and  Stewart  Shears  had  succeeded 
to  the  rights  and  liabilities  of  Samuel  Shears 
and  Jacob  E.  Markel  before  February  2,  1895, 
and  on  that  day  executed  a  chattel  mortgage 
on  all  tlie  personal  property  of  the  Lincoln 
Hotel  to  secure  a  note  owing  by  them  to  John 
L.  Carson,  and  another  note  owing  by  them 
to  the  First  National  Bank  of  Lincoln.  The 
amounts  of  these  notes  are  indicated  in  the 
conclusions  of  law  hereinafter  set  forth.  This 
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mortgage  was  filed  for  record  on  the  day  of 
its  execution.  It  was  found  by  the  court 
that  the  bank  end  Carson  had  actual  notice 
of  the  provision  by  which  the  hotel  sought  to 
create  a  lien  for  rent  before  said  lease  waa 
recorded. 

Upon  the  facts  found,  there  were  the  fol- 
lowing conclusions  of  law:  "First.  The 
plaintiff  is  entitled  to  a  valid  and  subsisting 
and  first  lien  upon  all  the  personal  property 
of  Shears  and  Markel,  in  the  possession  of 
Shears  and  Shears  in  the  Hotel  Lincoln,  on 
the  1st  day  of  March,  1895,  for  the  sum  of 
$10,500,  with  interest  at  7  per  cent  from 
said  1st  day  of  March,  1895.  Second.  That 
the  defendants  the  First  National  Bank  and 
John  L.  Carson  have  a  valid  and  subsisting 
and  second  lien  upon  said  personal  property 
contained  in  saia  hotel;  tne  said  bank  for 
the  sum  of  $4,489.80,  with  interest  at  10  per 
cent  from  February  14,  1896,  and  the  said 
Carson  for  the  sum  of  $3,126.81,  with  10  per 
cent  from  the  15th  day  of  February,  1896. 
Third.  That  the  defendants  Har^eaves  Bros. 
have  a  valid,  subsisting,  and  third  lien  upon 
said  property  for  the  sum  of  $1,053.19,  with 
interest  at  tne  rate  of  7  per  cent  per  annum 
from  August  23,  1895.  Fourth.  That  said 
liens  are  due,  unpaid,  and  plaintiff  and  said 
defendants  are  entitled  to  have  said  liena 
foreclosed,  and  said  property  sold  according^ 
to  law." 

In  accordance  with  the  above  findings  and 
conclusions,  the  lien  of  the  hotel  company 
was  declared  paramount  to  that  of  the  bank 
and  the  representatives  of  Carson,  and  the 
question  which  we  feel  called  upon  to  deter- 
mine is  whether  or  not  this  adjustment  of 
priorities  was  correct.  The  appellees  insist 
that  the  provision  of  the  lease  quoted  in  the 
second  finding  of  fact  operated  as  though  a 
lease  had  be^  made  October  16,  1890,  con* 
temporaneously  with  which  there  had  been 
executed  a  chattel  mortgage,  to  secure  pay- 
ment of  the  rent,  upon  all  the  personal  prop- 
erty of  the  lessee  at  any  time  in  or  upon  the 
demised  premises,  and  we  shall  accept  thia 
assumption  as  being  correct.  While  this 
lease  was  of  date  October  16,  1890,  it  is  evi- 
dent, from  the  findings  hereinbefore  quoted, 
that  not  until  afterwards  was  any  of  the 
oersonal  property  ordered  or  selected  for  use 
in  the  hotel.  All  of  the  property  was  sent 
upon  orders  placed  in  other  cities  than  Lin- 
coln, and  the  delivery  in  Lincoln  was  de- 
layed by  reason  of  the  unfinished  condition 
of* the  hotel  building  until  December  of  1890 
and  January  of  1891. 

The  appellees  insist  that  there  is  no  party 
to  the  record  who  can  question  the  validity 
of  the  provision  for  the  reservation  of  a 
lien  in  the  lease,  because  the  bank  and  Car- 
son were  mortgagees  with  notice,  and  were 
not,  therefore,  mortgagees  in  good  faith.  We 
cannot  see  that  the  validity  oi  the  provision 
of  the  lease  is  affected  by  this  consideration. 
Whether  or  not  a  chattel  mortgage  or  ita 
equivalent  can  be  made  so  as  to  affect  future- 
acquired  property  is  a  question  entirely  de- 
pendent upon  general  principles,  independent 
of  statute. 

The  case  most  directly  in  point  for  the 
appellees  is  Wright  v.  Bircher,  72  Mo.  179, 
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37  Am.  Kep.  433.    The  scope  of  that  opinion 
is  accurately  reflected  in  that  portion  of  the 
syllabus  which  is  as  follows:     "The  proprie- 
tors of  a  hotel  took  a  lease  for  a  term  of 
years   upon   an   unfinished   building[   to   be 
used,  when  completed,  as  part  of  their  hotel. 
The  rent  was  payable  monthly.  The  lease  was 
to  commence,  or  take  effect  on  the  first  of  the 
month  after  the  completion  of  the  building. 
It  contained  a  stipulation  that  all  fixtures, 
furniture,  and  otner  improvements  should 
be  bound  for  the  rent.    When  the  lease  was 
signed  the  house  was  unfurnished,  but  be- 
fore it  took  effect  certain  furniture  and  fix- 
tures had  been  placed  in  the  house.    Held, 
that  the  stipulation  created  a  lien,  valid,  at 
least,  in  equity;  that  this  lien  was  for  the 
full  amount  of  the  rent  reserved,  and  not 
simply  for  any  portion  that  might  from  time 
to  time  become  delinquent;  and  that  it  had 
priority  of  a  mortgage  given  after  the  lease 
took  effect  but  before  any  rent  became  de- 
linquent, to  a  person  having  knowledge  of 
the  existence  of  the  stipulation."    While  we 
cannot  approve  the  conclusion  reached,  there 
is  in  the  opinion  such  a  fair  statement  of  the 
attitude  of  the  courts  with  reference  to  the 
validity  of  a  lien  in  the  case  stated,  that  we 
shall  borrow  the  language  of  Henry,  J. ;  pre- 
mising, however,  that  we  have  examined  the 
numerous  cases  cited  by  counsel  in  this  case, 
and  not  noted  in  the  opinion  from  which  we 
quote,  with  the  result  that  they  serve  but 
to  increase  the  number  of  citations  which 
might  have  been  made  in  support  of  one  or 
the  other  of  two  lines  of  cases.     The  lan- 
guage which  we  borrow  is  as  follows:     "One 
of  the  principal  questions  discussed  by  coun- 
sel relates  to  the  validity  of  a  sale  or  mort- 
gage of  goods  and  chattels  not  in  ease  at  the 
date  of  the  mortgage  or  sale.     One  might 
write  a  volume,  if  inclined,  to  review  all  of 
the  adjudged  cases  on  the  subject.    We  are 
not  so  inclined,  and  deem  it  necessary  only 
to  state  what  we  regard  as  the  conclusion 
reached  by  the  best-considered  cases.     It  has 
been  frequently  and  ably  discussed,  both  in 
English  and  American  courts,  and  highly  re- 
spectable authorities  might  be  cited  in  sup- 
port of  either  of  the  opposite  views  urged  by 
the  respective  counsel  here.  The  earlier  Eng- 
lish   and   American   authorities,    we   think, 
sanction  the  doctrine  contended  for  by  the 
counsel  of  Nannie  M.  Wright  [the  mortga- 
gee].    Jones   V.   Richardson,    10   Met.    488; 
Moody  V.  Wright,  13  Met.  17,  46  Am.  Dec. 
706;    Gardner  v.   MoEiven,   19   N.   Y.   125; 
Head  v.  Goodwin,  37  Me.  187 ;  Barnard  v. 
Eaton,  2  Gush.  294;  Winslow  v.  Merchants 
Ins,  Co,  4  Met.  306,  38  Am.  Dec.  368;  Cod- 
man  V.  Freeman^  3  Gush.  306 ;  Otis  v.  Sill,  8 
Barb.  108;  Ijunn  v.  Thornton,  1  C.  B.  379. 
The  doctrine  maintained  in  most  of  the  cases 
was  clearly  stated  in  Otis  v.  Sill,  and  was 
substantially  'that  a  grant  of  goods  not  in 
existence,  or  which  do  not  belong  to  the  gran- 
tor, at  the  time  of  the  execution  of  the  deed, 
is  void,  unless  the  grantor  ratify  the  grant 
by  some  act  done  by  him  with  that  view,  aft- 
er he  has  acquired  the  goods ;  that  an  assign- 
ment of  property  to  be  acquired  in  future,  if 
valid  in  equity,  is  only  valid  as  a  contract  to 
assign  when  the  property  shall  be  acquired, 
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and  is  not  an  assignment  of  the  present  in- 
terest in  the  property,  and  if  enforced  in. 
equity,  can  only  be  enforced  as  a  right  un- 
der the  contract,  and  not  as  a  trust  attached 
to  the  property  as  against  the  creditors  of 
the  assignor  or  mor^agor;  that  the  mort- 
gage of  such  subsequently  acquired  property 
can  only  be  regarded  as  a  mere  contract  to- 
give  further  mortgage  on  such  property,, 
binding  on  the  mor&agor  personally,  and 
the  only  remedy  of  the  mortgagee  on  such 
contract  is  as  a  general  creditor.' " 

The  broadest  contrary  doctrine  was  an- 
nounced by  Mr.  Justice  Story  in  Mitchell  v. 
Winslow,  2  Story,  630,  in  the  following  lan- 
guage :     ''It  seems  to  me  a  clear  result  of  all 
the  authorities  that  wherever  the  parties,  by 
their  contract,  intended  to  create  a  positive- 
lien  or  charge,  either  upon  real  or  upon  per- 
sonal property,     .     .     .     whether  it  is  then 
in  esse  or  not,  it  attaches  in  equity  as  a  lien- 
or charge  upon  the  particular  property,  as 
soon  as  the  assignor  or  contractor  acauires 
a  title  thereto,  against  the  latter  and  all  per- 
sons asserting  a  claim  thereto  under  nim,. 
either  voluntarily,  or  with  notice,  or  in  bank- 
ruptcy."   This   has   been   followed   by   this, 
court  in  the  case  of  Page  v.  Gardner ^  20  Mo. 
508 ;  in  New  York,  in  the  case  of  Seymour  v. 
Canandaigua  d  N.  F.  R.  Co,  25  Barb.  305, 
in  which  Otis  v.  Sill,  8  Barb.  108,  was  cited 
and  distinctly  disapproved ;  also  in  Sillers  v. 
Lester,  48  Miss.  526 ;  Benjamin  v.  Elmira,  J. 
d  C.  R.  Co.  49  Barb.  441 ;  Brett  v.  Carter,  3 
Cent.  L.  J.  286,  2  Low.  Dec.  458 ;  Morrill  v. 
Noyes,  56  Me.  458,  96  Am.  Dec.  486;  and  in 
England  in  Langton  v.  Horton,  1  Hare,  549 ; 
Holroyd   v.    Marshall,   9    Jur.    N.    S.    213; 
Whitttorth  v.  Gaugain,  3  Hare,  416;  Doug- 
las V.  Russell,  1  Myl.  &  K.  488.     The  opinion 
of  the  court  in  Morrill  v.  Noyes,  delivered  by 
Davis,  J.,  is  an  able  review  of  the  authori- 
ties, and  states  the  doctrine  more  clearly  and' 
precisely  than  any  other  case  to  which  our 
attention  has  been  called.     It  does  not  rec- 
ognize the  validity  of  mortgages  of  mere  con- 
tingencies, or  sales  or  mortgages  of  property 
which  "the   mortgagors  might   purchase   if 
they  should  purchase  any,"  but  the  sale  or 
mortgage  must  relate   to  property   then   in 
cont^plation  of  the  parties  to  be  purchased' 
or  acquired  by  the  vendor  or  mortgagor.     In- 
line with  the  adjudicated  cases  in  uie  class 
led   by   Mitchell  v.   Winsloio,   the   supreme 
court  of  Missouri  held  the  provisions  of  the- 
lease  operated  to  create  a  lien  for  the  entire 
rent,  aiKi  not  for  instalments  as  they  fell 
due  monthly,  and  gave  that  lien  a  precedence^ 
over  the  chattel  mortgage  made  on  the  per- 
sonal property  after  it  had  been  placed  in  the- 
hotel  building. 

By  the  above  quotation  having  pointed  out 
the  conflict  which  exists,  it  remains  now  to 
indicate  the  group  in  which  this  court,  by  its 
opinions,  has  placed  itself.  In  Lanphere  v. 
Lowe,  3  Xeb.  131,  the  judgment  under  con- 
sideration had  been  rendered  by  the  district 
court  over  which  Chief  Justice  Lake  was  pre- 
siding. The  opinion  of  this  court  was  there- 
fore expressed  by  but  two  judsres,  for  whom 
Gantt,  J.,  said:  "Can  a  valid  charge  be- 
made  upon  a  thing  not  in  existence?  I  think 
it  cannot.     It  is  a  very  ancient  rult  of  law 
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that  a  man  cannot  grant  or  charge  that 
which  he  has  not;  and  in  Jonea  v.  Richard- 
son, 10  Met.  488^  it  is  said  that  this  4s  a 
maxim  of  law  too  plain  to  need  illustration, 
and  which  is  fully  supported  by  all  the  au- 
thorities.' 4  Bacon,  Abr.  p.  514,  Grants,  D. 
2 ;  Codman  v.  Freeman,  3  Gush.  309 ;  2  Kent, 
Cora.  p.  703;  Head  v.  Goodwin^  37  Me.  187; 
Robinson  v.  Macdonnell,  5  Maule  &  S. 
228;  Chynoweth  v.  Tenney,  10  Wis.  400. 
This  doctrine  is  applied  to  mortgages  of 
goods  which  may  be  subsequently  acquired  by 
the  mortgagee ;  it  is  equally  applied  to  sales 
of  personal  property  and  rights  of  property. 
Chesley  v.  Josselyn,  7  Gray,  490;  Rice  v. 
JSione,  1  Allen,  569." 

In  Cole  V.  Kerr,  19  Neb.  553,  it  was  held 
that   a   mortgage   executed,   delivered,   and 
properly  recorded,  March  30,  1882,  purport- 
ing to  convey  "40  acres  of  wheat,  30  acres 
of  oats  now  growing,  and  75  acres  of  corn  to 
be  planted,  and  50  acres  of  broom-corn  to  be 
planted,  tended,  and  delivered  in  Juniata," 
conveyed  no  title  or  lien  upon  the  corn  as 
oigainst  the  levy  of  an  execution  of  date  No- 
vember 25,  1882.     The  opinion  of  the  court 
was  delivered  by  Cobb,  J.,  who  said:  "There 
is,  to  say  the  least  of  it,  a  great  confusion 
of  the  authorities  on  the  point  being  consid- 
•ered,   but,   after   a   careful   examination   of 
those  cited  on  either  side  in  this  case,  I  have 
reached  the  conclusion  that,  as  a  question 
•of  law,  the  lien  of  a  chattel  mortgage  of  a 
crop  of  corn,  not  planted  at  the  time  of  its 
•execution  and  delivery,  will  not  attach  to 
the  corn  when  it  comes  into  existence  until 
it  is  seized  by  the  mortgagee;  or  until,  in 
the  language  of  a  meml^r  of  the  court  in 
the  case  of  Holroyd  v.  Marshall^  10  H.  L. 
'Cas.    191,   'a   new    intervening   act.'    Until 
then  it  remains  a  mere  license,  and  until 
acted  upon  it  conveys  neither  a  lien  nor  a 
right  of  property  which  the  mortgagee  can 
.assert  against  a  purchaser  or  execution  cred- 
itor of  uie  mortgagor.     Presumptuous  as  it 
may  seem  to  say  so,  I  cannot  agree  to  the 
proposition  stated  by  Lord  Hobart  in  the 
•case  cited  by  counsel  for  defendant  in  error, 
that  the  owner  of  the  land,  though  he  had 
not  the  future  crop  'actually  in  view  nor  cer- 
tain, yet  he  had  it  potentially.*    While  it  is 
true,  as  he  adds,  that  'the  land  is  the  mother 
.and  root  of  all  fruits,'  the  word  'potentially,' 
as  defined  by  Craig,  means  'in  possibility, 
and  not  in  act;  notpositively ;  m  efficacy, 
not  in  actuality.'     With  this  definition  m 
-view,  it  cannot  be  said  that  the  mere  owner- 
ship or  possession  of  the  soil  carries  with  it 
the   prociuction  of  crops,  potentially.     Soil 
alone  does  not  produce  crops  of  corn  in  this 
degenerate  age,  if  it  ever  did.     It  now  re- 
quires, in  addition  to  soil,  seed  and  labor, 
M)th  of  man  and  beast;  so  that  the  proposi- 
tion that  a  sale  or  mortgage  of  a  crop  of  corn 
not  jet  planted  carries  with  it  a  property  in, 
or  lien  upon,  such  crop,  to  attach  and  come 
into  efficacy  without  *a  new  intervening  act' 
upon  the  crops  coming  into  existence,  carries 
with   it  the  proposition   that   a  man   may 
tnortgage  his  labor  to  be  performed, — some- 
thing which  I  never  heard  contended  for  in 
this  country,  but  which  is  a  right  which,  un- 
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der  the  name  of  peonage,  is  recognized  in  our 
sister  republic  to  the  south  of  us.  The  true 
distinction,  1  think,  is  that  indicated  in  1 
Shep.  Touch.  241,  in  the  enumeration  of 
things  which  pass  by  grant,  to  wit:  'Leases 
for  years,  be  they  present  or  future,  ward- 
ships of  tenants  in  capita,  or  by  knight's 
service,  trees,  oxen,  horses,  plate,  household 
stuff,  and  the  like.  Also  trees,  grass,  and 
corn  growing  and  standing  upon  the  ground, 
fruit  upon  the  trees,  wool  upon  the  sheep's 
back,  are  gran  table.'  Doubtless  the  fruit  on 
the  trees,  the  grass  in  the  meadow,  and  wool 
on  the  sheep's  back  may  be  granted  without 
regard  to  the  state  of  their  growth  or  per- 
fection; because,  in  the  due  course  of  time, 
nature,  without  the  necessary  assistance  of 
new  forces,  will  in  the  one  case  develop  fruit, 
etc.  But,  as  we  have  already  seen,  the  mere 
soil,  except  with  the  assistance  of  other  ele< 
ments  and  forces,  in  the  latitude  of  Nebras- 
ka, will  not  develop  crops  of  corn." 

In  Johnson  v.  Walka^  23  Neb.  736,  the 
case  of  Cole  v.  Kerr,  19  Neb.  553,  was  cited 
with  approval  as  to  the  impossibility  of 
mortgaging  a  crop  of  corn  before  it  has  been 
planted.  In  Wagner  v.  Stefpn,  38  Neb.  392, 
there  was  under  consideration  the  validity  of 
a  mortgage  of  date  May  15,  1888,  by  the 
terms  of  which  the  mortgagee  was  tp  have 
a  lien  on  all  crops  grown  on  certain  prem- 
ises. This  mortgage  was  held  valid,  but  there 
was  no  reference  in  the  opinion  to  the  actual 
or  prospective  condition  of  the  corn  when 
mortgaged,  and  in  this  respect  we  are  not  as- 
sisted by  its  date.  The  opinion  was  writ- 
ten by  Post,  J.,  and,  as  he  makes  no  mention 
of  the  crop  not  being  planted,  it  could  hardly 
have  been  mortgag^  before  it  was  in  esse; 
for  we  find  that  he,  in  Steele  v.  Ashenfelter, 
40  Neb.  770,  delivered  the  opinion  of  this 
court  in  which  the  doctrine  oi  Cole  v.  Kerr, 
19  Neb.  553,  was  recognized  and  enforced  as 
to  personal  property  attempted  to  be  mort- 
gaged before  possession  of  it  had  been  ac- 
quired. Many  of  the  cases  attempted  to 
make  a  distinction  between  legal  and  equita- 
ble rights  under  a  mortgage  of  the  nature  of 
that  just  referred  to,  but  this  distinction  was 
not  recognized  in  Steele  v.  Ashenfelter, 
40  Neb.  7^0,  which  was  an  action  by  a  receiv- 
er for  the  possession  of  property  taken  under 
an  execution,  and  it  was  expressly  held  that 
the  receiver  had  no  rights  which  could  be 
enforced  by  a  court  of  equity. 

From  this  review  of  cases,  it  is  clear  that 
in  this  action  the  clause  in  the  lease  where- 
by there  was  attempted  to  be  provided  a  lien 
to  become  operative  against  personal  prop- 
erty afterwards  to  be  brought  upon  the 
S remises,  but  which  was  not  yet  capable  of 
escription,  because  not  segregated  from 
stocks  of  goods  of  which  it  was  a  part,  was 
void,  as  against  the  rights  of  appellants, 
hereinbefore  designated. 

As  the  rights  of  parties  in  this  court  can- 
not be  determined  upon  the  record  as  it 
stands,  there  will  be  nO  decree  ordered  or  en- 
tered at  this  time,  but  the  judgment  of  the 
District  Court  will  he  reversed,  and  the  caoM 
remanded  for  further  proceedings. 
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George  W.  BRACKENRIDGE,  Plff.  in  Err., 

V. 

CLARIDGE  &  PAYNE. 
(91  Tex.  527.) 

t.  A  person  employlniBr  brokers  to  sell 
land  Is  not  liable  to  them  for  commtssions, 
where  he  was  acting  for  an  undisclosed  princi- 
pal and  his  agency  was  disclosed  after  the 
brokers  had  brought  persons  to  accept  an  op- 
.tlon  merely*  but  before  a  binding  agreement 
was  made. 

2.  The  asent  of  an  nndlNclosed  prtnct- 
pal  cannot  be  held  responsible  for  the  subse- 
quent dealings  with  his  principal  after  his 
agency  Is  disclosed. 

8.  A  broker  elalmlnor  commissions  on 
a  sale  to  a  person  who  declines  to  take  the 
property  because   of  defective  title  has  the 


burden  of  proving  the  actual  existence  of  the 

defect. 
4.     Tlie  opinion  of  an  attorney  that  the 

title  of  land  is  defective  Is  not  evidence,  as 

tliat  Is  a  question  of  law  for  the  court. 
6.     A    Confederate    eertlflcnte    properly 

located,  surveyed,  and  returned  with   field 

notes,  to  the  land  office  In  Texas,  confers  a 

good  title  upon  the  holder. 

(March  3,  1898.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fourth  Supreme  Judicial  District  to 
review  a  judofment  affirming  a  judgment  of 
the  District  (iourt  for  Bexar  County  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
commissions  for  the  sale  of  real  estate.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 


Note. — Real-estate  hroker'a  commisaiona  aa  af- 
fected by  the  neffUgcnce,  fraud,  or  default  of 
I  he  principal,  and  a  defective  title. 

I.  Default  of  principal  in  entering  into  or 
carrying  out  contr<ict  with  purchas- 
er. 

a.  In  general. 

b.  Refuaal  to  enter  into  written  contract 

or  to  make  the  aalc. 

c.  Refusing  to  accept  purchaser  found. 

d.  Where  the  contract  is  oral. 

e.  When  a  hinding  contract  espiata. 

t.    Principal's    refuaal    to    enforce    am- 
tract,  and  release  of  purchaser. 

g.  Refusing  to  execute  deed  or  convey- 
ance. 

h.  Refusal  of  other  parties  to  convey. 

I.    Inahility    of    principal    to    complete 
sale. 

J.    Negligence  of  principal. 

k.  Refusing  to  accept  purchase  money. 

I.    Purchaser's    pecuniary    responsibility, 

m.  Necessity  of  tender  of  performance  by 
purchaser. 

n.  Effect  of  stipulations  in  broker's  con- 
tract. 

o.  Principal's  acts  justified. 

p.  Actions    relating    to,    and    damages 
therefor. 
II.  Default    in    carrying    out    contract    with 
broker. 

a.  Principal's  interference  w(t?i  broker. 

b.  Wrongful  termination  of  agency. 
III.  Defective  title. 

a.  General  doctrine. 

b.  The  question  of  notice. 

IV.  Misrepresentation  and  fraud  of  principal. 

The  question  of  performance  by  a  real-estate 
broker  of  his  contract  to  find  a  purchaser  or  ef- 
fect an  exchange  of  his  principal's  property  will 
be  found  In  note  to  Lunney  v.  Ilealey  (Neb.)  — 
L.  R.  A.     — . 

Real-estate  broker's  .commissions  as  affected 
by  hlB  negligence,  or  fraud,  or  other  acts  or 
agreements  on  bis  part  respecting  the  sale  or 
exchange  of  real  estate,  will  form  the  subject  of 
note  to  Feathers  v.  Canfield  (Mich.)  —  L.  R. 
A.  — . 

I.  Default  of  principal  in  entering  into  or  cdr- 
rying  out  contract  with  purchaser. 

a.  In  general. 

The  general  rule  Is  that  the  principal  must 
act  In  good  faith  towards  the  broker,  and  a 
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breach  of  faith  on  his  part  will  not  bar  the  brok- 
er's right  to  commissions.  Davis  t.  Gassette, 
30  111.  App.  41. 

The  principal  cannot  by  his  own  act  disre- 
gard the  services  performed  by  the  broker  and 
refuse  payment  of  the  latter's  commissions. 
Howe  V.  Werner,  7  Colo.  App.  530,  532  :  Gotts- 
chaik  V.  Jennings,  1  La.  Ann.  5,  7,  45  Am.  Dec. 
70 ;  Gillett  v.  Corum,  7  Kan.  156. 

A  broker  or  agent  undertaking  to  sell  prop- 
erty for  another  for  a  certain  commission,  who 
finds  a. purchaser  able,  readv  and  willing  to 
purchase  at  the  price,  has  earned  and  can  re- 
cover his  commission,  though  fhe  sale  Is  never 
completed,  If  the  failure  to  complete  the  same 
is  on  the  part  of  the  principal  without  any 
fault  of  the  broker  or  agent.  Doty  v.  Miller, 
43  Barb.  529;  Buckingham  v.  Harris,  10  Colo. 
455 :  Monroe  v.  Snow,  131  111.  126,  1.36. 

And  If  a  purchaser  able,  ready,  and  willing 
to  complete  the  sale  is  found  by  the  broker,  and 
the  «ale  is  not  consummated  owing  to  the  prin- 
cipal's fault,  he  cannot  cut  ofT  the  broker's  right 
to  commissions.  Swigart  v.  Hawley,  40  111. 
App.  GIO.  611;  Monroe  v.  Snow,  131  III.  126; 
Birmingham  Land  ft  I^an  Co.  v.  Thompson,  86 
Ala.  1*6:  Sayre  v.  Wilson,  86  Ala.  151;  Cham- 
b?rs  V.  Seay,  73  Ala.  372 ;  Henderson  v.  Vincent, 
84  Ala.  99 ;  Vinton  v.  Baldwin.  88  Ind.  104.  45 
Am.  Rep.  447  :  McClave  v.  Paine,  49  N.  Y.  561, 
10  Am.  Rep.  431 ;  McFarland  v.  Lillard.  2  Ind. 
App.  ICO ;  Cheatham  v.  Yarbrough,  90  Tenn.  77, 
79 :  Frnser  v.  Wyckoff.  63  N.  Y.  448 ;  Gilchrist 
V.  Clarke,  86  Tenn.  583,  585 :  Parker  v.  Walker, 
86  Tonn.  569  ;  Schwa rtze  v.  Yearly,  31  Md.  270  ; 
Holder  v.  Starks.  159  Mass.  503 ;  Cook  v.  Fiske, 
12  Gray.  491 ;  Desmond  v.  Stebblns,  140  Mass. 
349 :  Wltherell  v.  Murphy,  147  Mass.  417 :  Loud 
V.  Hall.  106  Mass.  404,  407;  McGavock  v. 
Woodllef,  20  How.  221.  15  L.  ed.  884  :  Kock  v. 
Emmerling.  22  How.  60.  16  L.  ed.  292;  Duclos 
V.  Cunningham,  102  N.  Y.  678;  Kdwards  v. 
Goldsmith,  16  Pa.  43 :  Pricket t  v.  Badger,  1  C; 
B.  N.  S.  296,  26  L.  J.  C.  P.  N.  S.  33,  3  Jur.  N. 
S.  66:  Parmly  v.  Head,  33  III.  App.  134.  136; 
McGuIre  v.  Carlson,  61  111.  App.  295 ;  Walker  v. 
Tlrroli.  101  Mass.  257.  3  Am.  Rep.  352;  Fischer 
V.  Bell,  91  Ind.  243,  241:  Lane  v.  Albright,  49 
Ind.  279 ;  Hawley  v.  Smith,  45  Ind.  183  ;  Jacobs 
V.  Shenon,  2  Idaho.  1002  ;  Piatt  v.  Johr,  9  Ind. 
App.  58 :  Cook  v.  Welch,  9  Allen.  350 ;  Tombs 
V.  Alexander,  101  Mass.  255.  3  Am.  Rep.  349; 
Pate  V.  Marsh.  65  111.  App.  482.  483. 

So.  if  the  broker  finds  a  purchaser,  and  does 
all  that  he  has  agreed  to  do.  and  the  deal  falls 
through  owing  to  the  act  of  his  principal  In  re- 
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Messrs,  Franklin  A  Cobbs,  for  plaintiff 
in  error: 

It  must  appear  from  plaintiffs'  petition 
that  they  performed  the  contract  alleged,  by 
procuring  and  presenting  a  purchaser  to  de- 
fendant who  was  able,  ready,  and  willing  to 
buy  the  land,  and  who,  in  fact,  made  or  of- 
fered to  make  a  binding  contract  with  the 
vendor  to  purchase,  unless  it  appears  that 
defendant  refused  to  sell. 

Runyon  v.  Wilkinsony  O.  d  Co.  67  N.  J.  L. 
420;  Mottingly  v.  PenniCy  105  Cal.  514; 
Kirkland  v.  Little,  41  Tex.  456;  Minis  v. 
Mitchell,  1  Tex.  443;  Malone  v.  Craig,  22 
Tex.  609. 

If  plaintiffs  recover  they  must  do  so  upon 
the  ground  that  they  procured  and  presented 
to  defendant  purchasers  who  were  able, 
ready,  and  willing  to  buy  the  land,  and  who 
in  fact  did  enter  into  a  binding  contract  to 
purchase.    The  allegations  in  regard  to  the 


absence  of  defendant  are,  in  the  manner 
stated,  without  legal  significance,  and  not 
supported  by  any  legitimate  evidence,  and 
this  issue  should  have  been  withdrawn  from 
the  jury. 

Willis  V.  Whitsitt,  67  Tex.  676;  Love  v. 
Wyatt^  19  Tex.  316. 

It  appears  for  the  first  time  during  the 
trial  that  the  witness,  Disney,  was  a  partner 
with  Claridge  in  the  sale  of  the  lands  and 
entitled  to  a  portion  of  the  commissions. 
He  was  a  necessary  party  to  the  suit. 

Ship  Channel  Co.  v.  Bruly,  45  Tex.  8; 
Stachely  v.  Peirce,  28  Tex.  328;  Allison  v. 
Shilling,  27  Tex.  450,  86  Am.  Dec.  622;  Mat- 
erick  v.  Maury,  79  Tex.  439. 

Before  the  jury  could  find  for  the  plain- 
tiff they  must  have  found:  (1)  that  defend- 
ant employed  plaintiffs  to  find  a  purchaser 
or  purchasers  for  the  land  at  $3.50  per  acre : 
(2)   that  he  agreed  to  pay  plaintiffs  5  per 


pudiating  the  matter,  and  not  by  reason  of  the 
fault  of  the  broker  or  the  purchaser,  the  broker 
will  be  entitled  to  recover  his  commissions. 
Harwood  v.  Dlemer.  41  Mo.  App.  48. 

The  principal  cannot  avoid  the  contract  by 
ht%  voluntary  act  disabling  himself  from  per- 
formance. Phelan  v.  Gardner.  43  Cal.  306, 
311 ;  Schultz  V.  Griffin.  5  Misc.  499,  500 ;  Moses 
V.  Blerling,  31  N.  Y.  4G2 ;  Wllles  v.  Smith,  77 
Wis.  81,  86:  Stewart  v.  Mathers,  32  Wis.  344, 
349 ;  Delaplaine  v.  Turnley,  44  Wis.  31 :  O'Con- 
nor V.  Seraple,  57  Wis.  243 ;  Bailey  v.  Chapman, 
41  Mo.  536,  538 :  Nesbitt  v.  Helser,  40  Mo.  383 : 
Woods  V.  Stephens.  46  Mo.  555 :  Buckingham  v. 
IlarriH,  10  Colo.  455  ;  llayden  v.  Grillo.  26  Mo. 
App.  289,  293:  Monroe  v.  Snow,  131  III.  126; 
Rees  y.  Spruancc,  45  111.  308,  310 ;  Bryan  v. 
Abert,  3  App.  D.  C.  186;  Corbel  v.  Beard,  92 
Iowa,  300 ;  Ward  v.  Cobb,  148  Mass.  518. 

Neither  can  he  avoid  the  contract  by  his  re- 
fusal, upon  the  ground  that  he  has  a  better  of- 
fer. Thornton  v.  Moody  (Tex.  Civ.  App.)  24 
S.  W.  331. 

And  If  a  real-estate  broker  fully  performs  his 
contract  with  the  landowner,  he  cannot  be  pre- 
vented from  recovering  his  commission  because 
the  owner  subsequently  changes  his  mind  about 
making  a  sale  or  trade  of  the  property.  Neider- 
lander  v.  Starr,  50  Kan.  770. 

So.  where  a  purchaser  is  found  within  the 
time  specified,  but  delay  in  closing  the  sale  is 
caused  by  the  negligence,  fault,  or  fraud  of  the 
seller,  the  agent  who  finds  the  purchaser  is  en- 
titled to  his  commissions.  Ratts  v.  Shepherd, 
37  Kan.  20 :  Fultz  v.  Wimer,  34  Kan.  576. 

And  a  broker's  right  to  commission  Is  not  af- 
fected by  the  fact  that  the  principal  who  has  a 
good  title  takes  steps  to  have  it  rejected  by  the 
purchaser's  attorney.  Phelps  v.  Prusch,  83  Cal. 
626. 

And  the  right  to  commissions  continues  not- 
withstanding the  fact  that  the  sale  is  prevented 
by  the  principal's  attempt  to  change  the  terms 
of  sale  or  impose  additional  ones.  Hildebrand 
V.  Llllls,  10  Colo.  App.  522. 

So.  If  the  broker  has  found  a  purchaser  of 
sufilcient  responsibility,  willing  to  take  the 
property  upon  the  terras  stated,  the  fact  that 
either  party  has  refused  subsequently  to  carry 
out  the  contract  does  not  affect  the  right  to  the 
commissions  which  have  already  accrued.  Sey- 
mour V.  St.  Luke's  Hospital,  28  Apo.  Div.  119, 
122 ;  Knapp  v.  Wallace.  41  N.  Y.  479 ;  Kalley  v. 
Baker.  132  N.  Y.  1. 

The  principal  cannot  set  up  his  own  derelic- 
tion of  duty  as  a  reason  for  his  nonfulfllment  of 
the  contract,  and  thus  avoid  payment  of  the 
43  L.  R.  A. 


broker's  commissions^     Cavender    v.    Waddlng- 
ham.  2  Mo.  App.  551,  554. 

And  the  broker's  claim  for  commission  is  not 
dependent  upon  the  fact  that  the  principal  rep- 
resents himself  to  be  the  owner  of  the  premises. 
Lansberger  v.  Murray,  6  Misc.  605. 

Again,  it  has  been  held  that  the  mere  fact 
that  the  broker  has  declined  to  make  his  com- 
missions dependent  upon  the  performance  of  the 
contract  by  the  purchaser  is  no  excuse  for  the 
principal's  refusal  to  perform  the  contract, 
whore  a  purchaser  Is  procured  able  and  prepared 
to  bind  himself  to  the  bargain.  Friend  v. 
Jetter.  19  Misc.  101.  103.  Affirming  18  Misc. 
368. 

So.  if  It  should  be  known  to  the  principal 
that  the  agent  who  Introduces  the  purchaser  to 
him  has  by  the  usual  arts  of  competition  taken 
such  purchaser  out  of  the  hands  of  a  rival  brok- 
er, such  fact  will  not  justify  the  principal  Id 
refusing  to  complete  the  contract  in  the  absence 
of  collusion.     Scott  v.  Lloyd.  19  Colo.  401. 

And  it  has  been  held  that  if  the  broker 
completes  his  part  of  the  contract  the  fact  that 
there  is  a  defect  in  the  quality  or  the  condition 
of  the  land  will  not  defeat  his  right  to  commis- 
sions.    Lockwood  V.  Ilalsey.  41  Kan.  166. 

It  has  also  been  held  that  If  the  principal  re- 
fuses to  answer  in  damages  for  the  nonperform- 
ance of  the  contract  on  his  part,  the  broker  will 
stili  be  entitled  to  his  commissions  on  finding  a 
purchaser  ready,  willing,  and  able  to  perform 
the  contract.  Wright  v.  Brown,  68  Mo.  App. 
577,  582 :  Chlpley  v.  Leathe,  60  Mo.  App.  20. 

So,  where  the  exchange  of  property  is  not 
completed  by  reason  of  the  principal's  fault,  his 
agent  is  entitled  to  commission  where  he  has 
compiled  with  all  the  requirements  of  his  con- 
tract.    Brown  v.  Wilson,  98  Iowa,  316.  318. 

Where  the  agent  made  a  bargain  he  was  au- 
thorized to  make  for  real  estate,  and  the  pur- 
chaser was  ready  to  carry  out  the  same,  and  he 
informed  his  principal  of  It  fc>efore  it  was  put  in- 
to writing,  and  the  principal  declined  to  be 
bound  by  it,  and  then  named  a  higher  price  ar 
which  he  would  sell,  and  the  broker  then  ob- 
tained an  acceptance  of  her  oflter  on  condition 
that  she  would  make  a  deed  at  once  when  she 
again  declined  to  sell  unless  he  could  get  a  much 
larger  sum.  and  the  broker  then  put  the  agree- 
ment In  writing,  and  delivered  to  the  purchaser 
hU  original  contract,  and  the  purchaser  accepted 
it.  and  was  ready  to  perform  his  part  of  it,  it 
was  held  the  broker  was  entitled  to  the  sum 
named  in  the  contract  as  commission  for  the 
making  of  the  sale,  as  the  principal  could  not 
intentionally  defeat  the  sale  and  thus  deprive 
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cent  upon  the  price  for  which  the  sale  was 
to  be  made,  to  wit:  $3.50  per  acre;  (3)  that 
plaintiffs  did  procure  a  purchaser  who  was 
ready,  able,  and  willing  to  purchase  the 
property;  (4)  that  plaintifTs  presented  such 
purchasers  to  defendant;  and,  (5)  that  the 
proposed  purchasers  entered  into  a  binding 
contract  with  defendant  to  purchase  said 
land. 

Conklino  v.  Krakauer,  70  Tex.  739;  Love 
V.  ilUler,  53  Tnd.  294,  21  Am.  Rep.  196;  Mat- 
ti'iifjltf  V.  Pennie,  105  Cal.  514. 

Before  plaintiffs  may  recover  it  must  ap- 
pear that  the  proposed  purchasers  did  in  fact 
enter  into  a  contract  to  purchase,  mutually 
bindinsr  upon  themselves  and  the  defendant. 
An  option  is  not  such  a  contract.  The  great 
preponderance  of  testimony  shows  that  no 
contract  of  purchase  was  ever  sought  or 
made  by  the  proposed  purchasers. 


Conkling  v.  Krakauer,  70  Tex.  735;  Kim' 
herly  v.  Henderson,  29  Md,  512;  Love  v.  Mil- 
ler, .53  Ind.  294,  21  Am.  Rep.  196;  Wilson  v. 
Mason,  158  111.  304;  Stitt  v.  Huidekoper,  17 
Wall.  393,  21  L.  ed.  647;  Warvelle,  Ven- 
dors, p.  187;  Runyon  v.  Wilkinson,  O,  d  Co, 
57  N.  J.  L.  420;  Mattingly  v.  Pennie,  105 
Cal.  514;  Parker  v.  Walker,  86  Tenn.  566. 

An  agreement  to  purchase  land  provided 
a  certain  attorney  says  the  title  is  good  is 
not  such  an  agreement  as  will  constitute  the 
party  a  "purchaser"  in  law,  and  entitle  the 
broker  to  his  commission. 

Hammond  v.  Crawford,  35  U.  S.  App.  1, 
66  Fed.  Rep.  425.  14  C.  C.  A.  109;  Tombs  T. 
Alexander,  101  Mass.  255,  3  Am.  Rep.  349; 
Gilchrist  v.  Clarke,  86  Tenn.  583 ;  Aigler  v. 
Carpenter  Place  Land  Co.  51  Kan.  718. 

Messrs.  Clamp  Sc  Harris,  Dan  Lewis, 
and  J.  O.  Terrell  for  defendants  in  error. 


him  of  bis  rifirht  to  commissions.  Wltherell  t. 
Murphy.  147  Mass.  417. 

Yet  the  faalt  of  the  principal  in  not  complet- 
Id"  ihe  sale  must  be  averred  and  proved.  Hinds 
V.  Henry.  36  N.  J.  L.  328. 

And  if  the  broker  proves  that  it  was  the 
principal's  fault  that  the  exchange  of  the  prop- 
erty was  not  carried  out  he  can  recover  his  com- 
missions.    Wool  ley  V.  Lowenstein.  83  Hun,  155, 

So,  an  act  of  protection,  beyond  the  protec- 
tion afforded  by  law  such  as  the  completion  of 
the  sale  by  the  purchaser,  is  not  within  the  brok- 
er's duty  to  perform.  Friend  v.  Jetter,  19 
Misc.   101.  103.  Affirming  18  Misc.  368. 

But  where  there  was  no  special  contract  re- 
lating to  the  commission,  and  the  only  contract 
was  for  the  sale  of  the  property  by  the  broker, 
and  the  sale  was  not  effected  between  the 
parties  owing  to  a  misunderstanding  or  disagree- 
ment In  reference  to  the  form  of  the  conveyance, 
the  broker  was  held  not  entitled  to  his  commis- 
sions. It  not  bein<?  shown  that  any  act  of  ca- 
priclousness  on  the  part  of  his  principal  ex- 
isted which  would  render  him  liable  to  the  brok- 
er for  his  commissions.  Garcclon  v.  Tibbetts, 
84  Me.  148,  150. 

b.  Refusal  to  enter  into  written  contract,  or  to 

make  the  sale. 

,  It  Is  the  general  rule  that  the  broker's  right 
to  commissions  on  a  sale  made  by  him  will  not 
be  defeated  by  the  fraudulent,  capricious,  or 
arbitrary  refusal  of  the  principal  to  comply 
with  the  agreement  entered  into  with  the  pur- 
chaser and  to  make  the  same  binding,  or  to 
complete  the  sale  when  there  is  no  express  stip- 
ulation to  the  contrary,  and  the  sale 
made  to  a  purchaser  able,  ready,  and  willing 
to  purchase  Is  within  the  broker's  authority, 
and  according  to  the  terms  named  by 
the  principal.  Hildebrand  v.  Lillis,  10  Colo. 
App.  522 ;  Kock  v.  Emmerling.  22  How. 
69,  16  L.  ed.  292 ;  Hyams  v.  Miller.  71  Ga.  608. 
618  :  Love  v.  Owens,  31  Mo.  App.  501 ;  Monroe 
V.  Snow,  131  111.  126,  136 :  Bailey  v.  Chapman, 
41  Mo.  537:  Sayre  v.  Wilson.  86  Ala.  151; 
Chambers  v.  Seay,  73  Ala.  372 ;  Henderson  v. 
Vincent,  84  Ala.  09 ;  Vinton  v.  Baldwin,  88  Ind. 
104.  45  Am.  Hep.  447 ;  McClave  v.  Paine.  49  N. 
Y.  561,  10  Am.  Rep.  431 :  KIske  v.  Soule,  87 
Cal.  313,  321 ;  Warren  v.  Cram,  71  Mo.  App. 
638 :  Wright  v.  Brown,  68  Mo.  App.  577,  582  ; 
Chlpley  V.  Leathe,  60  Mo.  App.  20 ;  Jones  v. 
Stevens.  36  Neb.  849 ;  Greenwood  v.  Burton, 
27  Aeb.  808 :  Wllles  v.  Smith,  77  Wis.  81,  86 ; 
Stewart  v.  Mather.  32  Wis.  344  :  Delaplaine  v. 
Tumley,  44  Wis.  31,  41  :  O'Connor  v.  Semple, 
57  Wis.  243 ;  Block  v.  Ryan,  4  App.  D.  C.  283  ; 
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Bryan  v.  Abert,  3  App.  D.  C.  180 :  Atkinson  v. 
Pack,  114  N.  C.  507,  603  :  Cavender  v.  Wadding- 
ham.  2  Mo.  App.  551 ;  Rice-Dwyer  Real-Kstate 
Co.  V.  Ruhlman,  68  Mo.  App.  503,  506 :  Hamlin 
V.  Schulte.  34  Minn.  534,  536 ;  Stillman  v. 
Mitchell.  2  Robt.  523.  537;  Holly  v.  Gosling,  3 
K.  D.  Smith.  262;  Chilton  v.  Butler.  1  E.  D. 
Smith,  150 ;  Doty  v.  Miller,  43  Barb.  520 :  Arm- 
strong V.  Wann,  29  Minn.  126 ;  Jones  v.  Adler, 
34  Md.  440 :  Rupp  v.  Sampson,  16  Gray,  398 ; 
Mooney  v.  Elder,  56  N.  Y.  238;  Lynch  v.  Mc- 
Kenna,  58  How.  Pr.  42;  Hinds  v.  Henry.  36 
N.  J.  L.  328,  332;  Felner  v.  Kobre.  13  Misc. 
499,  500:  Piatt  v.  Kohler,  65  Hun,  560;  Barn- 
ard V.  Monnot,  33  How.  Pr.  440,  1  Abb.  App. 
Dec.  108;  Forrester  v.  Price,  6  Misc.  308; 
Schultz  V.  Grittln,  5  Misc.  499,  500:  Moses  v. 
Bierling,  31  N.  Y.  462:  Fenn  v.  W^are,  100  Ga. 
563 ;  Love  v.  Miller,  53  Ind.  294,  21  Am.  Rep. 
192.  196 :  McGavock  v.  Woodlief.  20  How.  221, 
15  L.  ed.  884  :  Nelderlander  v.  Starr.  50  Kan. 
770 :  Edwards  v.  Goldsmith,  16  Pa.  43 :  Hayden 
V.  (Jrlllo.  35  Mo.  App.  647,  854,  42  Mo.  App.  1 : 
HuKgins  V.  Hearne,  74  Mo.  App.  86,  87 :  Bailey 
V.  Chapman,  41  Mo.  537 :  Buckingham  v.  Harris, 
10  Colo.  455  ;  FIsk  v.  Henarie,  13  Or.  156.  164  ; 
Nesbitt  V.  Helser,  49  Mo.  383 :  Woods  v.  Steph- 
ens, 46  Mo.  555 :  Cook  v.  Kroemeke.  4  Daly, 
268,  269 :  Beebe  v.  Ranger,  3  Jones  A  S.  452, 
453,  455  ;  Stewart  v.  Mather,  32  Wis.  .344.  349  ; 
Davis  V.  Lawrence,  52  Kan.  383 :  Lockwood  v. 
lialsey.  41  Kan.  160 ;  Fultz  v.  Wimer,  34  Kan. 
376 :  Ratts  v.  Shepherd,  37  Kan.  20 :  W^ray  v. 
Carpenter,  16  Colo.  271 :  Lawson  v.  Thompson, 
10  Utah,  402 ;  Lestrade  v.  Perrera,  6  La.  Ann. 
.398 ;  Phelan  v.  Gardner.  43  Cal.  306.  311  ; 
Tousey  v.  Etzel,  9  Utah,  329 ;  Fraser  v.  Wyckoff, 
03  N.  Y.  44.'>,  4^8;  Knapp  v.  Wallace.  41  N. 
Y.  477  :  Martin  v.  Silllman,  53  N.  Y.  615 :  Lloyd 
V.  Matthews,  51  N.  Y.  124  ;  Hart  v.  Hoffman, 
44  How.  Pr.  168. 

So,  the  principal  cannot  deprive  the  broker 
of  his  commission  by  fraud  or  bad  faith  on  his 
part  toward  the  broker  or  agent.  B'lower  v. 
Davidson,  44  Minn.  46. 

And    It    has    been    said    that    if.    from    any 
failure  of  the  owner  to  enter  into  a  binding 
contract,  the  sale  is  not  completed,  the  agent 
may  recover  his  commissions.     Cawker  v.  Ap-. 
pie,  15  Colo.  141 :  Finnerty  v.  Fritz.  5  Colo.  174. 

Again  it  has  been  held  that  when  the  broker 
has  effected  a  bargain  and  sale  by  a  contract 
which  is  mutually  obligatory  on  the  vendor  and 
vendee,  he  is  entitled  to  his  commission  whether 
his  employer  chooses  to  comply  with  or  enforce 
the  contract  or  not.  Love  v.  Miller,  53  Ind. 
294.  21  Am.  Rep.  192. 

So,  the  unexcused  refusal  of  the  principal  to 
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Gaines,  Cli.  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  sued  the  plaintiff 
in  error  to  recover  commissions  as  real-estate 
brokers  for  procuring  at  plaintiff  in  error's 
instance  a  purchaser  for  a  tract  of  land. 
They  alleged,  in  substance,  that  Bracken- 
ridge  entered  into  a  contract  with  them,  in 
which,  at  his  instance,  they  undertook  to 
make  a  sale  of  a  large  tract  of  land  in  con- 
sideration of  his  promise  to  pay  them  a  com- 
mission of  6  per  cent  upon  the  purchase 
money,  and  that  they  procured  purchasers 
ready,  willing,  and  able  to  buy  the  property, 
but  that  the  purchase  was  not  consummated 
on  account  of  a  defect  in  his  title.  There 
was  evidence  to  show  that  the  plaintiff  in 
error  employed  Cla ridge  to  procure  a  sale 
of  the  land)  and  that  Payne  subsequently 
became  the  partner  of  Claridge,  and  actively 


participated  in  the  negotiations  for  the  at- 
tempted sale.  Claridge,  who  made  the  con- 
tract with  Brackenridge,  in  his  testimony 
states  the  latter 's  promise  in  this  language: 
"That  is,  that  if  they  brought  him  a  buyer 
for  the  land  that  would  pay  him  his  price 
for  it,  he  would  pay  me  a  conmiission." 
Claridge  also  testified  that,  at  the  time  of 
making  the  contract,  Brackenridge  repre- 
sented that  he  was  the  owner  of  the  land. 
Subsequently,  Claridge  found  Messrs.  Beney 
&  Freeman,  of  the  state  of  Iowa,  who,  in 
connection  with  him,  examined  the  land, 
with  a  view  to  negotiating  for  its  purchase. 
After  the  examination,  Claridge  introduced 
the  proposed  purchasers  to  Brackenridge. 
The  depositions  of  Beney  &  Freeman  were 
read  in  evidence  upon  the  trial  in  behalf  of 
the  plaintiffs,  and  their  purpose  in  seeking 
the    interview   with    Brackenridge    is    very 


perform  his  part  of  the  contract  to  which  the 
other  party  Is  ready  and  willing  to  be  bound 
will  not  preclude  the  broker  from  recovering 
his  commission,  where  the  party  is  procured  by 
the  broker  In  fulfilment  of  his  agreement  with 
his  principal,  although  the  transaction  does  not 
culminate  In  success,  if  such  success  is  pre- 
vented solely  by  the  principal's  act,  and  the 
broker  has  performed  all  that  was  expected  of 
him.  Friend  V.  Jetter,  19  Misc.  101,  103,  Af- 
firming 18  Misc.  368 ;  Sibbald  v.  Bethlehem  Iron 
Co.  83  N.  y.  378,  22  Am.  Rep.  441 ;  Rockwell  v. 
Hurst,  36  N.  Y.  S.  R.  735 ;  Burling  v.  Gunther, 
12  Daly,  6. 

And  the  rule  Is  applied  In  ail  cases  where 
the  refusal  on  the  part  of  the  principal  to  ful- 
fil the  agreement  which  the  broker  had  power 
to  make  is  without  sufficient  reason.  Hinds  v. 
Henry,  36  N.  J.  L.  328,  332  ;  De  Cordova  v. 
Bahn,  74  Tex.  643,  645:  Kock  v.  Emmerling, 
22  How.  73,  16  L.  ed.  293;  Harrell  v.  Zimple- 
man,  66  Tex.  292 ;  O'Brien  v.  Gilleland,  79  Tex. 
602,  604. 

Yet  the  broker  must  not  have  been  guilty  of 
any  fraud  or  deception  on  his  part.  Bach  v. 
Emerlch.  3  Jones  &  S.  548,  551. 

Again,  In  such  cases  the  broker's  compensa- 
tion is  regulated  by  the  terms  of  the  contract 
or  by  established  usage.  If  there  is  no  contract. 
De  Cordova  v.  Bahn,  74  Tex.  643,  645 ;  Kock  v. 
Emmerling,  22  How.  73,  16  L.  ed.  293 ;  Harrell 
V.  ZImpleman.  66  Tex.  292. 

So,  It  has  been  held  that  he  is  entitled  to  the 
compensation  agreed  upon,  or  to  the  usual  com- 
pensation or  commission.  Bennett  v.  Egan,  3 
Misc.  421,  422. 

If  the  testimony  adduced  on  behalf  of  the 
broker  shows  that  he  produced  a  purchaser  ac- 
ceptable to  the  owner,  able  and  willing  to  pur- 
chase on  the  terms  offered  by  the  owner,  and 
that  the  failure  to  consummate  the  sale  was  due 
entirely  to  the  failure  of  the  owner  to  enter  into 
a  binding  contract  with  such  purchaser,  the 
broker  will  still  be  entitled  to  his  commissions. 
Miilett  V.  Barth,  18  Colo.  112;  Woodall  v. 
Foster,  91  Tenn.  195,  197;  Cheatham  v.  Yar- 
hrough,  90  Tenn.  77. 

And  If  the  principal  accepts  the  purchaser 
whose  ability  to  oerform  the  contract  is  unques- 
tioned, but  no  written  contract  Is  entered  into 
between  them,  and  the  purchaser  fails  to  per^ 
form  his  part,  the  broker.  In  the  absence  of  col- 
lusion between  himself  and  the  purchaser,  will 
atlli  be  entitled  to  his  commissions,  as  the  mere 
fact  of  the  purchaser  changing  his  mind  can- 
not In  such  a  case  affect  the  broker's  right. 
Helnrich  v.  Korn,  4  Daly,  74. 

It  has  been  held  that  if  the  property  Is  sold 
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to  a  purchaser  ready,  able,  and  willing  to  take 
and  pay  for  it,  and  any  of  the  terms  of  such 
contract  as  to  payment,  abstract,  or  deed, 
are  unsatisfactory  to  the  principal,  he  should 
object  to  them  on  that  ground,  and  not  refuse 
absolutely  to  sell ;  and  in  such  a  case  he  will  be 
held  liable  to  commissions  if  he  does  so.  Wea- 
ver V.  Snow,  60  111.  App.  624,  626;  Smith  v. 
Keeler.  51  111.  App.  267,  151  111.  518. 

It  has  been  held  that  the  broker's  right  to 
commission  is  not  affected  by  the  principal  sell- 
ing the  property  when  the  broker  has  found 
a  purchaser  ready  and  willing  to  complete  the 
sale,  and  has  the  money  ready  on  deposit  wait- 
ing the  principal's  action,  or  by  his  refusal  to 
complete  the  contract.  Sullivan  v.  Hampton 
(Tex.  Civ.  App.)  32  S.  W.  235;  Goss  v.  Broom. 
31  Minn.  484. 

In  the  latter  case  the  principal  sold  on  the 
day  following  that  on  which  the  broker  notified 
him  of  the  sale  to  the  purchaser,  and  the  broker 
had  performed  his  contract,  although  he  had  not 
received  the  purchase  money,  as  by  the  constrac- 
tlon  of  the  contract  the  same  was  to  be  paid 
In  cash  only  when  the  principal  performed  his 
obligation  and  conveyed  the  property. 

The  case  of  Phelan  v.  Gardner,  43  Cal.  306. 
311.  Is  also  In  the  same  line.  In  that  case  the 
purchaser  found  by  the  broker  tendered  perform- 
ance of  the  written  contract,  and  was  refused 
upon  the  ground  that  the  principal  had  sold  to 
another. 

The  same  principles  will  also  be  found  In 
Schultz  V.  Griffin,  5  Misc.  499,  500 ;  Hugglns  v. 
Hearne,  74  Mo.  App.  86,  87 ;  Hayden  v.  Grille, 
35  Mo.  App.  665. 

So,  a  real -estate  broker's  right  to  commissions 
Is  not  affected  or  defeated  If  the  sale  Is  prevent- 
ed by  the  principal's  attempt  to  change  the 
terms  or  Impose  additional  ones.  Hildebrand  v. 
LUlIs,  10  Colo.  App.  522. 

And  If  the  principal  is  guilty  of  bad  faith  in 
varying  the  terms  of  the  sale  to  the  purchaser 
found  by  the  broker,  the  latter  will  be  entliled 
to  his  commissions.  Mears  v.  Stone,  44  HI. 
App.  444,  447. 

Again,  the  fact  that  the  principal  changes  his 
mind,  and  refuses  to  enter  Into  a  written  con- 
tract with  the  purchaser  found  by  the  broker. 
will  not  defeat  the  broker's  right  to  recover  the 
compensation  agreed  upon  or  the  usual  commis- 
sions, In  the  absence  of  an  express  agreement  to 
the  contrary.  Levy  v.  Kottman,  11  Misc.  372 ; 
Bennett  v.  Egan,  3'  Misc.  421,  422:  t»latt  v. 
Kobler.  65  Hun,  557,  560;  Feiner  v.  Kobre.  13 
Misc.  499,  500 :  Davis  v.  Lawrence.  52  Kan. 
383;  Fuitz  v.  Wimer,  34  Kan.  676;  Rstts  v. 
Shepherd,  37  Kan.  20;  Lockwood  v.  Halsey.  41 
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clearly  disclosed  in  their  testimony.  Beney, 
among  other  things,  teijtified  as  follows; 
".  .  .  I  first  met  Col.  Brackenridge,  at 
San  Antonio  National  Bank,  on  August  — , 
1895.  Was  taken  to  the  bank  by  Mr.  Clar- 
idge,  and  there  introduced,  either  by  Mr. 
Claridge  or  L.  N.  Disney,  of  Houston.  I 
went  to  the  bank  at  the  suggestion  of  Mr. 
Claridge,  for  the  purpose  of  talking  over 
with  Col.  Brackenridge  the  terms  and  condi- 
tions he  would  give  us  on  an  option  of  sixty 
days  on  the  Lytle  ranch,  looking  to  a  pur- 
cha.^  of  the  same  if  title  proved  good.^  Col. 
Brackenridge  refused  to  give  an  option  on 
Lytle  ranch  for  longer  than  thirty  days; 
and  on  August  2,  1895,  we  concluded  to  ac- 
cept his  offer  of  option  of  $3.75  per  acre  and 
privilege  of  thirty  days  in  which  to  examine 
title.  As  to  the  agreement,  it  was  principally 
oral.     We  received  a  receipt  in  writing  from 


!  defendant  for  draft  of  $1,000  specifying  that 
;  draft  was  for  option  of  thirty  days  on  land 
'  deeded  by  sheriff  of  Medina  county  to  G.  W. 
Brackenridge.  The  receipt  was  returned  to 
the  San  Antonio  National  Bank,  August  31, 
1895,  on  surrender  of  the  $1,000  paid  for  op- 
tion. As  was  stated  in  my  answer  to  in- 
terrogatory sixth,  the  only  writing  was  the 
receipt  for  the  draft  for  $1,000  stating  that 
it  was  paid  for  option,  and  that  $9,000  ad- 
ditional was  to  be  paid  at  the  expiration  of 
thirty  days,  and  balance  on  or  before  five 
years.  .  .  .  Col.  Brackenridge  stated 
that  the  title  to  the  Lytle  land  was  vested 
in  him,  but  said  that  the  San  Antonio  Na- 
tional Bank  was  the  direct  owner  of  the 
lands,  and  signed  the  option  receipt,  'San 
Antonio  National  Bank,  by  G.  W.  Bracken- 
ridge, President.'  .  .  .  We  expected  to 
raise  the  money  from  our  own  resources." 


Kan.  1G6 :  Nelderlander  v.  Starr.  50  Kan.  770 ; 
Lestrad<>  v.  Perrera,  6  La.  Ann.  398. 

And  the  rule  is  the  same  In  cases  where  the 
owner  has  for  reasons  of  his  own  afterwards 
concluded  not  to  sell  upon  the  terms  given  to 
the  broker.  Wilson  v.  Dyer,  12  Ind.  App.  320 ; 
McFarland  v.  Lillard.  2  Ind.  App.  160;  Barnett 
y.  Oluting.  3  Ind.  App.  415 ;  Lockwood  v.  Rose, 
125  iPd.  588. 

If  a  valid  contract  of  exchange  has  been  en- 
tered into  between  the  principal  and  the  party 
owning  the  property  to  be  taken  in  exchange, 
the  principal  cannot  avoid  payment  of  a  brok- 
er's commissions  upon  the  ground  that  the 
title  of  the  party  to  the  property  to  be  taken 
In  exchange  is  defective,  and  for  that  reason 
the  contract  is  not  performed.  Kalley  v.  Baker, 
132  N.  Y.  1. 

In  a  case  in  which  an  intending  purchaser 
wrote  a  broker  stating  that  he  would  give  a 
named  sum  for  the  property  "and  pay  you  a  com- 
mission," end  this  offer  was  communicated  by 
the  bicker  to  the  owner  of  the  property,  and  the 
parties  were  brought  together,  but  the  contract 
was  never  fulfill^  owing  to  the  defendant's 
evading  the  same  by  new  excuses  which  were 
merelv  dilatory,  it  was  held  that  the  broker  was 
still  entitled  to  recover  his  commissions,  as  they 
could  not  be  defeated  by  such  conduct.  Auten 
T.  Jacobus,  20  Misc.  600,  21  Misc.  632. 

And  where  the  broker  employed  to  sell  upon 
certain  commissions  found  a  purchaser  and  en- 
tered Into  a  written  contract  with  him  in  his 
principal's  name,  advanced  the  purchaser  money 
with  which  to  bind  the  bargain,  the  check  for 
which  was  subsequently  handed  to  the  principal 
who  took  the  same  and  expressed  no  dissatisfac- 
tion with  the  contract  except  as  to  an  unexpired 
\ea9ff  upon  the  premises  which  he  tried  to  buy 
out  but  failed,  and  upon  the  value  of  the  prem- 
ises Increasing,  refused  to  carry  out  the  contract, 
assigning  as  his  reason  that  he  could  not  deed 
except  subject  to  the  lease,  although  the  pur- 
chaser tendered  the  full  amount  of  the  pur- 
chase price  and  demanded  a  deed,  it  was  held 
that  the  broker  was  entitled  to  his  commissions. 
Lawson  V.  Thompson.  10  Utah,  462. 

Where  a  broker  was  employed  to  sell  real  es- . 
tate,  and  an  option  was  given  him,  and  such  op- 
tion was  to  expire  at  a  given  date,  and  the  brok- 
er produced  a  party  ready  and  willing  to  buy  the 
property  upon  the  terms  specified  by  him,  and 
the  broker  communicated  that  fact  to  the  princi- 
pal pnd  arrange<1  for  a  meeting  of  the  parties 
to  execute  the  contract  before  the  time  men- 
tioned by  the  option  expired,  and  the  principal 
agreed  to  meet  the  purchaser  and  close  the 
barprain  on  the  day  previous  to  the  expiration 
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of  the  option,  but  made  default  with  the  pur- 
chaser until  after  the  date  fixed  in  the  option. 
It  was  held  that  the  broker's  right  to  commis- 
sions was  not  defeated  by  such  act.  Vanderveer 
V.  Suydam,  83  Hun,  116,  118. 

So,  where  the  broker  procured  an  offer  to  be 
made  at  the  price  named  by  his  principal  on 
stated  terms  of  payment,  which  offer  was  ac- 
cepted by  the  owner,  the  broker  was  held  en- 
titled to  his  commissions,  even  though  there  was 
a  failure  to  consummate  the  sale  because  of  the 
refnsal  of  the  owner  to  proceed  further  with 
the  transaction  upon  the  ground  that  he  was 
dissatisfied  with  the  terms  of  payment,  and  fur- 
ther that  if  this  was  the  sole  ground  of  objec- 
tion assigned  by  the  owner  at  the  time  of  re- 
fusal other  grounds  of  objection  then  known  to 
him  were  waived  and  would  not  avail  as  a  de- 
fense to  an  action  for  the  commissions.  Fenn 
V.  Ware.  100  Qa.  563. 

And,  where  the  evidence  showed  that  a  com- 
plete sale  of  the  property  through  the  servk^e 
of  the  broker  was  only  prevented  by  the  wrong- 
ful refusal  of  the  principal  to  comply  with  the 
terms  of  the  contract  which  he  had  authorized 
the  brokers  to  make  in  his  behalf,  it  was  held 
the  broker  was  still  entitled  to  his  commissions. 
Ilice-Dwyer  Iteal  Estate  Co.  v.  Ruhiman,  68  Mo. 
App.  503,  506. 

Again,  where  It  was  not  disputed  that  the 
broker  made  a  contract  of  sale  to  one  who  for 
a  long  time  afterwards  was  able,  ready,  and 
willing  to  take  the  property  and  pay  the  price, 
but  was  prevented  from  so  doing  by  the  princi- 
pal's refusal  to  carry  out  the  contract,  although 
part  payment  of  the  purchase  money  was  made 
with  the  intention  of  rendering  the  contract 
irrevocable,  it  was  held  that  If  such  broker 
was  authorized  to  make  the  sale  as  an  agent 
employed  by  the  principal,  he  was.  under  the 
circumstances,  entitled  to  compensation,  al- 
though the  purchaser  could  not  have  been  com- 
pelled to  carry  out  his  contract  if  he  had  chosen 
to  set  up  the  statute  of  frauds,  as  It  was  the 
principal's  own  fault  that  the  contract  was  not 
consummated.  Ilolden  v.  Starks,  150  Mass. 
50.3. 

Where,  under  a  written  authority  to  sell  for 
a  given  sum,  the  broker  within  the  time  named 
in  the  contract  made  an  agreement  with  the 
purchaser  to  sell  for  a  larger  sum  than  that 
mentioned  by  his  principal,  and  gave  the  pur- 
chaser a  given  time  to  examine  the  title  with 
liberty  to  withdraw  if  not  satisfactory,  and  with 
a  condition  releasing  him  if  the  principal  did 
not  sign  the  agreement  before  a  given  time, 
from  which  contract  the  purchaser  withdrew 
after  the  principal  upon  presentation  of  such 
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Freeman  also  testified:  "I  was  introduced 
by  either  Mr.  Claridge  or  Mr.  Disney  to  Col. 
Bracken rid^e  at  the  bank  where  we  went,  at 
the  suggestion  of  Mr.  Claridge,  for  the  pur- 

Eose  of  talking  over  the  terms  and  conditions 
e  would  give  us  on  an  option  of  sixty  days 
on  the  Lytle  ranch,  intending  to  purchase  the 
same  if  title  was  good.  Col.  Brackenridge 
refused  to  give  an  option  on  Lytle  ranch  for 
a  longer  time  than  thirty  days;  and  on  Au- 
gust — ,  18J)5,  we  decided  to  accept  his  offer 
of  option  of  $3.76  per  acre  and  privilege  of 
thirty  days  to  look  up  title.  The  agreement 
was  mainly  oral.  We  received,  in  writing, 
from  Col.  Brackenridge,  a  receipt  for  draft 
of  $1,000  specifying  that  it  was  paid  for 
option  of  thirty  days  on  land  deeded  by  sher- 
iff of  Medina  county  to  George  Brackenridge. 
This  receipt,  I  suppose,  was  returned  to  the 
San  Antonio  National  Bank  by  my  partner, 


upon  the  surrender  of  the  $1,000  paid  for  the 
option,  and  is  now  not  under  my  control. 
The  only  writing  was  the  receipt  above  men- 
tioned. The  contract  was  $1,000  cash  on  the 
option,  and  $9,000  to  be  paid  in  thirty  days, 
and  balance  on  or  before  five  years  at  6  per 
cent.  All  parties  understood  it  to  be  an  oral 
agreement.  Col.  Brackenridge  said,  in  his 
opinion,  the  title  was  good.  There  was  no 
other  writing  in  the  trade,  except  the  option 
receipt  referred  to.  The  agreement  to  pur- 
chase made  on  the  lands  was  subject  to  ex- 
amination of  title;  that,  if  title  proved  to 
be  defective,  the  negotiations  were  to  cease. 
I  do  not  know  of  my  own  knowledge  whether 
there  was  any  other  writing  in  the  transac- 
tion or  not,  as  I  did  not  return  to  Texas  with 
my  partner  on  August  31,  1895.  Col.  Brack- 
enridge stated  that  the  title  to  the  land 
rested  in  himself,  but  that  the  San  Antonio 


contract  had  refused  to  sign  It,  It  was  held 
that  the  principal's  refusal  to  ratify  the  agree- 
ment amounted  to  a  refusal  to  sell  the  property 
at  the  price  and  on  the  terms  agreed  upon,  and 
that  as  the  broker  had  found  a  purchaser  able 
and  willing  to  purchase,  he  was  entitled  to  re- 
cover his  commission.  Neilson  v.  Lee,  60  Cal. 
555,  567. 

In  this  case,  however,  there  were  two  dissent- 
ing opinions  to  the  effect  that  the  principal 
was  not  bound  by  the  acts  of  bis  agent  Inasmuch 
as  he  had  not  ratified  the  contract  of  sale  made 
by  the  agent,  which  was  conditional,  giving  the 
purchaser  a  right  to  withdraw  if  the  contin- 
gency named  therein  did  not  happen. 

Where  the  principal  employed  the  broker  to 
procure  a  purchaser  at  a  given  price,  on  stated 
terms  and  to  pay  him  a  commission,  and  the 
broker  procured  a  purchaser  willing,  anxious, 
and  able  to  take  the  land  on  the  terms  specified 
subject  to  the  lease  upon  it,  and  the  only  rea- 
son for  not  consummating  the  sale  was  the  re- 
fusal of  the  principal  to  complete  because  the 
broker  would  not  accept  a  certain  commission 
on  the  amount  of  the  sale,  and  the  fact  that 
the  principal  had  concluded  to  hold  the  prop- 
erty for  a  higher  price,  the  broker  was  held 
entitled  to  his  commissions  in  the  same  manner 
as  if  the  sale  had  been  completed,  aa  the  evi- 
dence showed  that  the  broker  named  a  certain 
percentage  as  commission  which  was  tacitly  ac- 
quiesced in  by  the  principal,  and  was  after- 
wards, during  the  negotiations,  mentioned  as 
the  understood  rate,  and  the  broker  had  per- 
formed his  part  of  the  undertaking.  Bucking- 
ham V.  Harris,  10  Colo.  455. 

In  Gorman  v.  Scholle,  13  Daly,  516,  the 
broker  brought  the  parties  together,  and  the 
principal  and  the  purchaser  agreed  on  the  terms 
and  conditions  with  a  waiver  by  the  principal 
of  the  stipulation  for  a  cash  sale.  The  princi- 
pal declined  to  execute  a  written  agreement  un- 
til he  had  consulted  counsel  as  to  the  effect  of  a 
lease  on  the  premises,  but  accepted  the  purchas- 
er subject  only  to  such  advice,  and  after  consult- 
ing counsel  he  declined  to  enter  into  the  contract 
except  upon  condition  that  the  lessee  might 
remove  buildings,  to  which  right  the  purchaser 
refused  to  accede,  but  offered  to  take  It  as  it 
stood  at  the  price.  The  broker  recovered  his 
commissions  as  the  sale  fell  through  for  the 
sole  reason  that  the  defendant  declined  to  sell 
except  subject  to  the  right  to  remove  the  build- 
ing, as,  if  such  right  were  a  fact  known  to  the 
defendant,  and  was  not  made  a  part  of  the 
terms  upon  which  the  broker  was  to  procure  a 
purchaser,  and  was  not  mentioned  until  after  a 
purchaser  was  procured,  the  plaintiffs  right  was 

43  L.  R.  A. 


not  affected  thereby  as  the  purchaser  procured 
by  him  was  ready  to  buy  the  lots  on  the  terms 
fixed  by  the  defendant  when  he  authorized 
plaintiff  to  offer  them. 

Where  the  broker  negotiated  with  the  agent 
for  the  sale  of  property  to  a  purchaser  at  a  price 
to  be  paid  on  a  certain  date,  the  commissions 
to  be  paid  by  the  purchaser,  and  details  were 
arranged,  and  upon  the  day  set  for  the  com- 
pletion of  the  sale  the  defendant  was  notified 
that  the  purchaser  was  ready  and  willing 
to  complete  upon  the  terms  of  the  sale, 
but  defendant  declined  to  fulfil  his  contract.  It 
was  held  that  the  broker  could  recover  dam- 
ages against  the  seller  for  nonperformance  of 
the  contract,  and  his  claim  therefor  was  al- 
lowed.    Atkinson  v.  Pack.  114  N.  C.  597.  603. 

A  similar  case  to  Atkinson  v.  Pack.  114  N. 
C.  597,  is  that  of  Cavender  v.  Waddlngton.  2 
Mo.  App.  551.  In  that  case  the  broker  was 
also  employed  to  purchase,  but  his  commissions 
were  to  be  paid  by  the  vendors.  He  made  the 
negotiations  and  procured  a  deed  to  be  made  to 
the  purchaser  according  to  the  contract,  and 
tendered  the  same  and  demanded  the  purchase 
money  for  the  vendors,  but  the  purchaser  re- 
fused to  comply  with  the  contract,  and  the 
broker  sued  him  to  recover  damages  for  the  loss 
of  commissions  by  reason  of  such  refusal,  and 
it  was  held  they  had  a  good  cause  of  action. 

In  Elchberg  v.  Ware,  92  Ga.  608.  the  broker 
alleged  that  the  principal  accepted  the  pur- 
chaser's offer,  and  promised  to  bring  the  deeds 
for  examination,  but  finally  repudiated  the  sale 
and  refused  to  complete.  The  court  refused  to 
disturb  the  verdict  found  for  the  plaintiff  upon 
evidence  which  was  Irreconcilably  conflicting. 

but.  In  Bennett  v.  Egan,  S  Misc.  421.  423. 
where  the  parties  had  signed  a  memorandum  to 
enter  into  a  formal  contract  for  the  sale  and 
purchase  of  the  property,  and  a  dispute  arose 
as  to  the  amount  and  terms  of  a  mortgage  upon 
the  premises  for  part  of  the  purchase  money, 
and  finally  the  vendor  refused  to  do  anything 
further  In  the  matter,  and  broke  off  the  nego- 
tiations, which  were  never  renewed.  It  was  held 
that  the  broker  could  not  recover  his  commis- 
sions. 

c.  Refusing  to  accept  purchaser  found. 

It  has  been  held  that  the  refusal  of  the  prin- 
cipal to  accept  a  purchaser  found  by  the 
broker  will  not  defeat  the  broker's  right  to  com- 
missions, where  such  purchaser  is  ready,  able, 
and  willing  to  purchase  upon  the  principal's 
terms.  Wclnstein  v.  Ooldlng,  17  Misc.  C13 : 
Wright  V.  nrown,  68  Mo.  -^pp.  677,  582 ;  Chip- 
ley  V.  Lea  the,  60  Mo.  App.  20. 
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National  Bank  was  the  direct  owner  of  the 
land,  and  signed  the  option  receipt  as  fol- 
lows :  'San  Antonio  National  Bank,  by  Geo. 
VV.  Brackenridge,  President.* " 

It  is  evident  that  during  the  negotiation 
for  the  option  it  was  disclosed  that  Bracken- 
ridge was  not  acting  for  himself,  but  as  the 
agent  and  trustee  of  the  bank  of  which  he 
was  president.  This  is  shown  by  the  writ- 
ing referred  to  in  the  testimony  of  Beney, 
and  that  of  Freeman.  That  jieriting  was  in- 
troduced in  evidence,  and  is  as  follows: 

Eeceived  this  2d  day  of  August,  1895,  from 
Messrs.  Bennie  &  Freeman,  a  sight  draft  on 
the  Mount  Ayr  Bank,  of  Mount  Ayr,  Iowa, 
for  one  thousand  dollars,  in  payment  for  an 
option  of  thirty  days  upon  a  certain  tract 
of  land  described  in  deed  from  the  sheriff 
of  Medina  county,  to  Geo.  W.  Brackenridge, 


dated  the  24th  day  of  July,  1894,  aggregat- 
ing about  eighteen  thousand  seven  hundred 
and  five  acres,  agreed  to  be  sold  to  t^em,  at 
three  dollars  and  seventy-five  cents  per  acre, 
upon  the  following  terms:  Nine  thousand 
dollars  additional,  to  be  paid  within  thirty 
days,  balance  in  notes  of  one  thousand  dol- 
lars each  payable,  in  five  years,  with  six  per 
cent,  interest  semiannually.  Notes  or  cou- 
pons on  each  note  to  be  given,  retaining  the 
privilege  to  pay  any  or  all  notes  at  any  time 
before  maturity.  If  draft  for  one  thousand 
dollars  is  not  paid,  this  receipt  and  agree- 
ment to  be  void. 

San  Antonio  Nat.  Bank, 
by  G.  W.  Brackenridge,  President." 

The  testimony  further  discloses  that  the 
attorney  of  the  proposed  purchasers  advised 
that  the  title  to  a  large  part  of  the  lands 


So,  the  broker's  right  to  commissions  cannot 
be  barred  by  the  rejection  of  such  a  purchaser 
by  his  principal  and  by  his  refusal  to  carry 
out  the  sale.  Flood  v.  Leonard,  44  III.  App. 
113. 

And  the  fact  that  the  principal  refuses  to  ac- 
cept such  a  purchaser  found  within  a  reasonable 
time,  and  either  to  consummate  the  sale,  or  pay 
the  broker's  stipulated  commissions,  shows  a 
good  cause  of  action,  and  entitles  the  broker 
to  recover  his  commissions.  Spaulding  v.  Sal- 
tiel.  18  Colo.  86. 

Yet  the  refusal  of  the  principal  to  accept  the 
purchaser  for  any  reason  which  would  be  suf- 
ficient if  true  will  Impose  upon  the  broker  the 
burden  of  disposing  of  it.  Greene  v.  Holllngs- 
faead,  40  111.  App.  105. 

So,  the  fact  that  the  principal  refuses  to 
comply  with  his  agreement  upon  the  ground 
that  the  name  of  the  purchaser  Is  not  revealed 
to  him,  and  that  he  has  had  no  opportunity  of 
exercising  his  Judgment  in  the  question  of  ac- 
cepting such  purchaser,  does  not  do  away  with 
the  necessity  of  the  broker's  showing  a  per- 
formance on  his  undertaking,  in  order  to  enable 
him  to  recover  the  price  of  his  services.  Hay- 
den  V.  Grillo.  2G  Mo.  App.  280.  203. 

See,  upon  the  question  of  the  principars  ac- 
ceptance of  the  purchaser  as  affecting  the  ques- 
tion of  the  broker's  performance  of  the  contract, 
fiotc  to  Luuney  v.  Healey  (Neb.)  —  L.  R.  A.  — , 

d.  Where  the  contract  to  oral. 

Although  the  contract  between  the  principal 
and  the  purchaser  is  merely  oral  if  it  is  one 
that  the  purchaser,  procured  by  the  brolser  and 
with  whom  the  principal  negotiates,  is  ready 
and  willing  to  carry  out  but  for  the  default  of 
the  nrlnclpal,  the  broker's  right  will  not  be  af- 
fected by  the  inability  or  refusal  of  the  prin- 
cipal to  consummate  the  sale.  Mooney  v.  Elder, 
r>6  X.  Y.  238.  240;  Levy  v.  Ruff,  4  Misc.  180. 
Affirming  3  Misc.  147 :  Barnard  v.  Monnot,  3 
Keyes,  203  :  Krahner  v.  llellman,  10  Daly.  132 ; 
Kalley  v.  Baker,  132  N.  Y.  1 ;  Gilder  v.  Davis, 
137  X.  Y.  J06,  20  L.  R.  A.  308;  Parker  v. 
Walker,  86  Tenn.  566,  560. 

And  if  the  principal  sees  fit  to  let  the  contract 
rest  in  parol,  he  cannot  on  that  account  re- 
fuse to  pay  the  broker's  commissions  if  the  sale 
is  not  fully  consummated.  Potvin  v.  Curran, 
13  Neb.  302.  305. 

It  haft  been  held  that  if  the  purchaser  is  able, 
and  willing,  and  offers  to  complete  an  oral  con- 
tract if  the  principal  will  make  a  conveyance, 
the  latter  cannot  defeat  the  broker's  right  to 
commissions  by  refusing  to  complete  the  sale. 
Hayden  v.  Grillo,  35  Mo.  App.  647.  634. 
45  L.  R.  A. 


And  if  the  minds  of  the  parties  have  met 
upon  the  terms  given  the  principal  by  the  brok- 
er, the  fact  that  the  principal,  when  a  written 
contract  is  being  prepared,  Insisted  upon  In- 
corporating into  it  a  new  clause,  a  forfeiture 
clause,  never  before  proposed  to  the  purchaser 
or  even  suggested  until  after  the  negotiations 
for  the  purchase  and  after  the  terms  had  been 
verbally  agreed  upon.  In  consequence  of  whlvU 
the  sale  falls  through,  the  broker  will  still  be 
entitled  to  his  commissions.  Beebe  v.  Ranger, 
3  Jones  &  S.  453.  455. 

The  above  holding  Is  based  upon  the  doctrine 
that  the  principal  cannot  thus  take  advantage 
of  his  own  fault.  McFarland  v.  Llllard,  2 
Ind.  App.  160. 

In  a  case  In  which  the  contract  of  sale  was 
not  reduced  to  writing,  nor  followed  by  a  con- 
veyance of  the  premises  to  the  proposed  pur- 
chaser, but  no  objection  was  made  by  the  prin- 
cipal to  It  or  to  the  solvency  of  the  purchaser, 
yet  he  refused  to  go  on  with  the  trans- 
action solely  upon  the  ground  that  the 
broker  had  not  effected  the  sale  within  the  time 
limited,  for  the  reason  that  the  purchaser  re- 
quired a  reasonable  time  thereafter  to  examine 
the  title  to  the  property  before  paying  for  it 
and  taking  the  conveyance,  it  was  held  that  the 
broker  had  performed  his  contract  and  was  en- 
titled to  his  commissions.  Watson  v.  Brooks, 
8  Sawy.  316,  310. 

So  It  has  been  held  that  where  the  purchaser 
introduced  by  the  broker  and  accepted  by  his 
principal  fails  to  perform  his  part  of  the  con- 
tract, and  the  principal  neglects  to  make  a  bind- 
ing contract  with  such  purchaser,  and  no  col- 
lusion is  shown  between  the  broker  and  such 
purchaser,  whose  pecuniary  ability  to  perform 
the  contract  cannot  be  questioned,  the  mere 
fact  that  the  purchaser  changes  his  mind  does 
not  affect  the  broker,  and  is  no  fault  of  his, 
and  therefore  he  is  entitled  to  recover  his  com- 
missions.    Heinrich   v.   Korn,   4   Daly,  74. 

e.  When  a  binding  contract  exists. 

The  broker  can  recover  commissions  If  be 
finds  a  purchaser  with  whom  his  principal  en- 
ters into  a  building  contract  for  sale,  and  who 
Is  ready  to  purchase,  even  If  the  sale  is  never 
consummated  owing  to  the  refusal  of  the  prin- 
cipal to  fulfil  the  same.  Fraser  v.  Wyckoff,  63 
N.  Y.  445,  448;  Knapp  v.  Wallace,  41  N.  Y. 
477:  Martin  v.  SUllman,  53  N.  Y.  615;  Lloyd 
V.  Matthews,  51  N.  Y.  124 ;  Goss  v.  Stevens,  32 
Minn.  472,  474  ;  Mooney  v.  Elder,  66  N.  Y.  238 ; 
Delaplalne  v.  Turnley,  44  Wis.  31 ;  Phelan  i. 
Gardner,  43  Cal.  300 ;  Nesbltt  v.  Helser,  40  Mo. 
383 :   Hamlin   v.   Schulte,   34   Minn.   534,   536 ; 
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was  bad,  and  that  for  that  reason  the  pro- 
posed purchasers  declined  to  take  the  land, 
and  demanded  the  $1,000  paid  for  the  option, 
and  that  the  money  was  refunded  by  the 
bank. 

Do  these  facts  show  that  Clarldge  &  Payne 
had  earned  the  commissions  claimed  by  them 
for  procuring  a  purchaser  of  the  land?  We 
understand  the  law  to  be  established  by  the 
great  weight  of  authority  that  where,  under 
a  contract  like  the  present,  the  broker  brings 
to  the  principal  a  customer  who  is  ready, 
able,  and  willing  to  purchase  the  land  upon 
the  principal's  tenns,  and  no  sale  be  eflfected, 
the  broker  is  entitled  to  his  commissions, 
provided  the  failure  result  from  the  fault  of 
the  principal.  It  is  evident,  also,  both  from 
the  testimony  of  Beney,  and  from  that  of 
Freeman,  that,  when  they  were  introduced  to 
Brackenridge,  they  were  then  neither  ready 


nor  willing  to  purchase.  The  willingness  to 
purchase  must  appear  by  an  offer  to  pur- 
chase, either  express  or  implied.  Of  course, 
the  oirer  may  be,  and  we  presume  usually  is, 
upon  the  condition,  also  either  express  or  im- 
plied, that  the  title  is  perfect.  A  mere  will- 
ingness existing  in  the  mind  of  the  customer, 
and  not  communicated  to  the  principal,  can- 
not affect  the  rights  of  the  parties.  What 
Beney  &  Freeman  intended  to  do  in  this  case 
— what  they  offered  to  do — was  to  procure  an 
absolute  right  for  a  limited  time  of  buying 
the  land,  provided  they  should  determine  to 
do  so.  They  did  not  propose  to  purchase  or 
to  bind  themselves  to  purchase  upon  any  con- 
dition whateA^er.  The  writing  signed  by  the 
bank  .through  Brackenridge,  as  its  president, 
fully  evidences  their  proposal  to  take  an  op- 
tion, and  not  to  bind  themselves  to  purcha^e. 
Though  in  the  form  of  a  receipt,  this  is  & 


Stillman  y.  Mitchell.  2  Robt.  523.  537;  Holly 
v.  Gosling.  3  E.  D.  Smith,  262 ;  Chilton  v.  But- 
ler, 1  E.  D.  Smith,  150 ;  Doty  v.  Miller,  43  Barb. 
529 ;  Armstrong  v.  Wann,  29  Minn.  126 ;  Jones 
v.  Adler,  34  Md.  440 ;  Rupp  v.  Sampson,  16 
Gray,  398,  77  Am.  Dec.  416 ;  Moses  v.  Bierllng, 
31  N.  Y.  462 ;  Barnard  v.  Monnot,  3  Keyea,  203 ; 
Lynch  v.  McKenna,  58  How.  Pr.  42 ;  Kock  y. 
Emmerllng,  22  How.  69,  16  L.  ed.  292 ;  Parker 
y.  Walker,  86  Tenn.  666,  560,  570;  Love  y. 
Owens,  31  Mo.  App.  501 ;  Barke  v.  Cogswell, 
39  Minn.  344. 

The  principal  cannot  by  bis  own  act  disre- 
gard the  services  performed  by  the  broker  in 
finding  the  purchaser  with  whom  the  principal 
consummates  the  sale,  and  then  refuse  to  carry 
out  the  contract  with  the  broker.  Howe  v. 
Werner,  7  Colo.  App.  530,  532. 

In  a  case  in  which  the  principal  canceled  the 
contract  entered  into  with  the  purchaser  found 
by  the  broker,  and  a  quitclaim  deed  was  execut- 
ed by  the  purchaser,  but  subsequently  the  hus- 
band of  such  purchaser  negotiated  a  sale  to  his 
father  which  finally  resulted  in  the  purchaser 
found  by  the  broker  and  her  husband  obtaining 
and  holding  possession,  the  court  held  that  the 
transaction  was  to  be  regarded  as  one,  and  was 
attributable  to  the  broker's  efforts,  and  that 
his  right  to  commission  was  not  affected  there- 
by.    Burke  V.  Cogswell,  39  Minn.  344. 

The  necessity  of  a  binding  contract  of  sale 
as  affecting  the  question  of  performance  of  his 
contract  by  the  broker  w4n  be  found  discussed 
in  note  to  Lunney  v.  Healey  (Neb.)  —  L.  R.  A. 


f.  PrinclpaVa  refusal  to  enforce  contract,  and 
release  of  purchaser. 

The  prevailing  doctrine  upon  the  right  of  a 
real-estate  broker  to  commissions  where  the 
principal  refuses  to  enforce  the  contract  against 
the  purchaser  and  releases  him  therefrom,  would 
seem  to  be  that  where  the  broker  by  his  efforts 
has  brought  the  parties  together  and  procured 
a  person  ready  and  willing  to  take  the  premises 
as  they  had  Intended  to  do,  and  the  meeting  of 
the  parties  results  in  the  execution  of  a  contract 
under  seal,  he  has  performed  all  he  Is  called 
upon  to  do,  and  It  Is  no  part  of  his  duty  to  see 
that  the  terms  of  the  contract  are  complied 
with,  and  therefore  the  subsequent  inability  of 
the  paily,  and  the  rescission  of  the  contract  by 
the  mutual  consent  of  the  parties  In  consequence 
of  such  inability,  cannot  be  charged  against  the 
broker  in  the  absence  of  an  express  agreement 
to  the  effect  that  he  shall  have  no  compensation 
unless  the  contract  between  the  parties  is  fully 
43  L.  R.  A. 


performed.  Crombie  v.  Waldo,  42  N.  Y.  8.  R- 
225. 

The  above  rule  is  supported  by  the  followlni^ 
cases  :  Donohue  v.  Flanagan,  28  N.  Y.  S.  R.  757  ; 
Cawker  v.  Apple,  15  Colo.  141 :  Finnerty  y. 
Fritz,  5  Colo.  174 ;  Crouse  v.  Rhodes,  50  111. 
App.  120,  123 ;  Love  v.  Miller,  53  Ind.  294,  21 
Am.  Rep.  192 :  Rice-Dwyer  Real  Estate  Co.  v. 
Ruhlman,  68  Mo.  App.  503 :  Love  v.  Owens.  31 
Mo.  App.  501 :  Parker  y.  Walker,  86  Tenn.  566, 
569,  570 ;  Watson  v.  Brooks,  8  Sawy.  316,  319 : 
WMlson  v.  Mason,  158  111.  304;  Coleman  v. 
Meade,  13  Bush,  358,  360 ;  Tombs  v.  Alexander. 
101  Mass.  255,  3  Am.  Rep.  349 ;  Hippie  v.  Laird, 
189  Pa.  472;  McLanghlin  v.  Wheeler,  1  S.  D. 
497. 

And  In  such  cases  It  has  been  held  that  the 
purchaser's  ability  to  perform  the  contract  is 
to  be  assumed  unless  the  contrary  appear,  and 
when  a  contract  in  writing  for  the  sale  of  the 
property  at  the  price  asked  is  signed  by  the 
owner  and  the  purchaser,  the  broker  has  earned 
his  commissions,  and  his  right  to  them  is  in 
no  wcgr  affected  by  the  subsequent  refusal  of 
the  purchaser  to  fulfil  the  contract.  Simonson 
V.   Kissick,  4   Daly,   143,   145. 

In  Love  v.  Owens,  31  Mo.  App.  501,  it  Is  said 
that  to  permit  the  seller  to  escape  his  liability 
to  the  agent  merely  because  he  is  willing  to  let 
the  purchaser  go,  rather  than  bring  a  suit  on  a 
valid  contract,  would  be  to  encourage  Injustice 
and  open  up  the  way  for  the  purchaser  and 
vendor  to  get  off  merely  by  one  falling  to  com- 
ply voluntarily  with  his  written  contract  and 
the  other  to  enforce  it,  the  one  forfeiting  mere- 
ly his  first  payment,  and  the  other  pocketing  it, 
leaving  the  agent  without  redress  for  the  wrong 
done  him. 

And  if  the  principal  electa  to  release  hint 
rather  than  to  incur  expense,  etc.,  of  litiga- 
tion he  cannot  In  equity  and  Justice  make  such 
election  at  the  expense  of  the  broker.  Parker 
V.  Walker,  86  Tenn.  666,  570. 

In  such  a  case  It  has  been  held  that  if  the 
broker  has  brought  the  parties  together,  and  his 
principal  accepts  the  person  procured  as  a  pur- 
chaser, and  enters  Into  a  written  contract  with 
him,  and  such  contract  is  not  carried  out,  the 
question  of  the  failure  to  carry  out  such  con- 
tract is  a  matter  that  concerns  only  the  parties 
to  it,  the  one  in  the  right  having  a  complete 
remedy  against  the  other  at  fault,  which  he 
might  prosecute  or  not  as  he  pleases,  and  there- 
fore where  the  contract  is  mutual  the  broker 
will  still  be  entitled  to  his  commissions.  Don- 
ohue V.  Flanagan,  28  N.  Y.  S.  R.  757. 

So,  the  rule  was  applied  with  equal  force  in 
a  case  where  the  principal  kept  the  amount  paid 
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valid   and   binding   contract,   expressing   in  [ 
writing  the  terms  upon  which  the  minds  of  ■ 
the  parties  met,  and  is  not  subject  to  be  ^ 
added  to  or  varied  by  parol  evidence.     It  fol- 
lows that,  in  our  opinion,  at  the  time  the  ne- 
gotiation was  entered  into  which  resulted  in 
this  contract,  the  proposed  purchasers  had  not 
determined  to  buy  the  lands  upon  the  terms 
proposed  by  Brackenridge ;  and  that,  there- 
fore, up  to  that  period,  the  plaintiffs  had  not 
complied  with  their'*^ftgreement,  and  had  no 
cause  of  action  against  him. 

Can  Brackenridge  be  held  liable  by  reason 
of  what  subsequently  occurred?  Claridge 
testified  that,  when  Brackenridge  employed 
him,  the  latter  told  him  he  was  the  own- 
er of  the  land.  Therefore,  if  that  were  true, 
and  if  Brackenridge  was  acting  for  the  bank, 
he  could  either  hold  him  or  his  undisclosed 
principal  upon  the  contract.     But,  in  order 


to  hold  Brackenridge,  he  must  either  have 
brought  to  him  a  purchaser  ready  and  will- 
ing to  buy  upon  his  terms,  or  Brackenridge 
must,  in  his  own  right,  have  agreed  upon 
different  terms,  to  which  the  parties  would 
have  acceded  but  for  a  defect  in  the  title. 
WTien,  however,  before  any  liability  accrued, 
the  agency  was  disclosed,  the  parties  entered 
into  a  contract  with  the  bank  as  the  owner 
of  the  land,  Brackenridge  could  not,  in  our 
opinion,  be  held  liable  for  any  default  of 
the -bank  upon  that  contract.  It  is  settled 
that  the  contract  for  the  option  is  that  of 
the  principal,  and  not  that  of  the  agent,  and 
that  parol  evidence  to  the  contrary  is  not 
admissible.  Heffron  v.  Pollard,  73  Tex.  96. 
If  Brackenridge's  agency  was  not  disclosed 
in  the  first  instance,  as  claimed  by  Claridge, 
and  if  the  title  was  imperfect,  and  for  that 
reason  alone  Beney  &  Freeman  declined  to 


by  the  purchaser  and  refused  to  sue  for  the  bal- 
ance under  a  binding  contract.  Ward  v.  Cobb, 
148  Mas9.  51 S. 

And  the  rale  has  also  been  held  to  apply 
where  the  principal  has  an  option  given  him  to 
terminate  the  contract  if  he  chooses  to  do  so,  or 
to  enforce  performance  of  the  contract  by  suit 
in  equity.     Wllles  v.  Smith,  77  Wis.  81.  86. 

A  land  agent  or  broker  who  procures  a  party 
with  whom  his  principal  is  satisfied,  and  who 
enters  into  a  written  contract  to  buy,  and  Is 
financially  able  to  perform  the  condition  of  the 
contract.  1b  entitled  to  his  commission,  al- 
though the  principal  has  the  option  by  the  con- 
tract to  declare  a  forfeiture  thereof  If  the  In- 
stalments are  not  paid,  and  declares  the  con- 
tract forfeited  on  account  of  the  nonpayment 
of  an  instalment  when  it  becomes  due.  Betz  v. 
Williams  &  White  Land  &  Loan  Co.  46  Kan. 
45. 

So,  It  has  been  held  that  if  after  a  purchaser 
Is  accepted  and  contracts  to  purchase  upon  the 
terms  named  by  the  principal,  the  latter  re- 
fuses to  perform  the  contract  for  the  reason 
that  the  principal  has  made  unfounded  repre- 
sentations as  to  the  character  of  the  property, 
such  fact  will  not  excuse  the  principal  from 
paying  the  broker  the  regular  commissions. 
Glent worth  v.  Luther.  21  Barb.   145,   146. 

And  In  a  case  In  which  such  facts  existed  It 
was  held  mat  the  circumstance  that  the  broker 
procured  another  purchaser  and  claimed  com- 
missions for  such  finding  did  not  affect  his 
right  to  commissions  on  the  first  sale  effected 
by  him.  Bach  y.  Emerich,  3  Jones  A  S.  548, 
551. 

And  the  fact  that  the  purchaser  refuses  to 
consummate  a  sale  evidenced  by  a  valid  enforce- 
able contract  will  not  affect  the  broker's  rights 
when  his  default  is  not  attributable  to  the 
broker.  Gilder  v.  Davis,  137  N.  Y.  504,  20  L. 
R.  A.  398. 

The  broker's  commissions  were  allowed  in  a 
case  wherein  he  procured  a  purchaser  who  en- 
tered Into  a  binding  contract  to  purchase,  but 
requested  the  principal  (the  seller)  to  release 
him  from  the  same  which  the  principal  was 
seeking  specifically  to  enforce.  Hippie  v. 
Laird,  189  Pa.  472. 

In  a  case  In  which  evidence  was  offered  by 
the  principal  for  the  purpose  of  establishing  the 
existence  of  a  custom  among  real-estate  agents 
in  and  about  a  certain  city,  not  to  accept  or 
demand  any  commissions  where  the  purchaser 
failed  to  come  up  to  his  contract,  in  which 
the  evidence  failed  to  establish  any  such  cus- 
tom. It  was  held  the  court  properly  disregarded 
such  Issue.  Love  v.  Owen,  31  Mo.  App.  501. 
43  L.  R.  A.  ' 


In  Coleman  v.  Meade,  13  Bush,  358,  368,  the 
principal  prepared  a  written  proposition  con- 
taining the  terms  upon  which  he  would  sell, 
and  delivered  it  to  the  broker,  who  procured 
the  proposed  purchaser's  acceptance  of  it  in 
writing.  It  was  held  that  by  such  acceptance 
the  purchaser  was  bound  by  an  executory  con- 
tract which  the  principal  might  enforce  against 
him  if  he  so  desired,  and  that  there  was  a  suf- 
ficient fululment  of  the  broker's  contract  so 
as  to  entitle  him  to  commissions. 

And  in  an  action  In  which  the  evidence 
showed  that  the  broker  brought  the  parties  to- 
gether, was  the  procuring  cause  of  the  sale,  and 
a  deed  had  been  executed  to  the  purchaser,  it 
was  held  that  the  principal  could  not  avail  him- 
self of  the  defense  that  the  purchaser  had  not 
paid  the  consideration  money  in  an  action  by 
the  broker  to  recover  his  commissions.  The 
court  therefore  reversed  the  Judgment  of  the 
court  below  which  found  for  the  defendant. 
Travis  v.  Graham,  23  App.  Div.  214. 

So,  a  contract  signed  by  both  parties  in  these 
words,  "This  Is  to  certify  that  I  ...  [the 
defendant]  sell  to  .  .  .  [the  purchaser] 
for  the  sum  of  $17,000  the  house  (describing 
It)  .  .  .  and  that  I  have  received  the  sum 
of  $75  ...  'the  balance  amounting  to 
$16,925  to  be  paid  in  thirty  days,'  "—was  held 
sufllclent  to  bind  the  purchaser  specifically  to 
perform  the  same  in  equity,  and  therefore  the 
broker  was  entitled  to  his  commissions  although 
the  purchaser  subsequently  refused  to  perform 
the  contract.     SImonson  v.  KIssick,  4  Daly,  143. 

Where  the  broker,  employed  to  procure  a  pur- 
chaser of  a  lease,  procured  one  who  agreed  to 
buy,  and  who  was  accepted  by  the  principal 
and  with  whom  the  principal  entered  into  a 
written  contract  for  the  sale  of  the  lease,  but 
when  the  parties  met  to  deliver  the  assignment 
of  the  lease  and  complete  the  sale  such  pur- 
chaser declined  to  take  It  on  the  ground  that 
the  lease  contained  certain  covenants  which 
did  not  suit  him,  the  court  held  the  broker  en- 
titled to  commissions  even  though  the  contract 
was  not  carried  out,  as  the  parties  mutually 
agreed  upon  the  terms  of  the  sale  and  executed 
a  written  contract  embodying  the  same.  Ros- 
enberg V.  Smith.  25  Misc.  774. 

In  a  case  In  which  real-estate  brokers  were 
employed  to  find  a  purchaser  and  they  found 
one  ready,  able,  and  willing  to  purchase,  and 
he  entered  Into  a  contract  which  imposed  no 
burdens,  and  gave  no  time,  to  which,  so  far  as 
the  record  showed,  the  principal  objected,  nor 
such  as  were  not  usual  in  the  community,  the 
court  held  that  the  principal  could  not  escape 
liability  for  commissions  by  declining  to  execute 
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purchase  under  their  option,  it  may  be  that 
the  bank  was  liable  for  the  commissions. 
But  we  do  not  think  that  the  agent  of  an  un- 
disclosed principal  can  be  held  responsible 
for  the  subsequent  dealings  with  the  prin- 
cipal after  the  agency  is  disclosed.  The 
theory*  of  the  case  of  the  plaintiffs  is  that 
tlie  defendant  contracted  as  if  for  himself; 
and  upon  this  theory,  in  order  for  them  to 
recover,  they  must  have  brought  him  a  pur- 
chaser ready,  willing,  and  able  to  purchase. 
This,  SL8  we  have  seen,  they  did  not  do.  • 

But  there  is  another  question  which  arises 
upon  the  facts  of  this  case.  While  a  broker 
may  recover  commissions  of  his  principal 
who  holds  himself  out  as  having  a  good  title 
when  he  has  procured  a  purchaser,  and  a 
sale  is  not  effected  by  reason  of  a  defect  in 


the  title,  yet,  in  our  opinion,  the  burden  fa 
upon  him  to  show  the  defect.  The  theory 
of  the  recovery  in  such  case  is  not  that  the 
broker  has  brought  a  party  ready,  able,  and 
>villing  to  buy,  but  that  he  would  have  been 
willing  but  for  the  fault  of  tne  principal  in 
failing  to  make  good  his  impli^  warranty 
that  he  would  be  able  to  make  a  good  title 
to  the  property.  Therefore,  we  think,  in 
such  a  case  it  is  incumbent  upon  the  broker 
to  show  the  want  or  defect  of  title.  The 
principal  may  stipulate  that  he  will  exhibit 
a  title  satisfactory  to  the  purchaser  or  to 
his  coure»el,  but,  in  the  absence  of  an  express 
agreement  to  that  effect,  that  obligation  can- 
not be  implied  from  the  mere  employment  to 
procure  a  purcha^ier.  We  have  not  found 
the  point  expressly  decided;  but,  in  numer- 


the  contract,  and  releasing  the  purchaser  from 
liability  thereon,  and  canceling  the  same. 
Crouae  v.  Rhodes,  60  111.  App.  120,  123,  Dis- 
tinguishing Munson  v.  Jacques,  No.  4360,  111. 
App. 

So,  In  the  case  of  Greene  v.  Holllngshead,  40  111. 
App.  105.  the  court  affirmed  the  judgment  In 
favor  of  the  broker  where  the  purchaser  notified 
the  principal  that  he  could  not  carry  out  the 
contract,  and  the  principal  replied  that  it 
would  be  all  right,  as  It  was  further  shown  that 
the  contract  was  considered  enforceable  as  the 
determination  of  the  principal  not  to  exfforce 
the  binding  contract  made  between  himself  and 
the  purchaser  was  wholly  his  own  concern,  and 
could  not  deprive  the  broker  of  his  right  to  com- 
missions. 

In  this  case  the  broker,  employed  to  find  a 
purchaser  at  a  certain  price  per  acre,  part  in 
cash  and  part  on  time,  was  to  have  for  his 
services  all  he  could  get  in  excess  of  that 
amount.  He  obtained  an  offer  for  a  larger  sum 
per  acre  Including  a  section  of  land  in  another 
state,  which  land  he  agreed  to  take  on  account 
of  his  commission,  and  procured  the  purchaser's 
signature  and  seal  to  a  contract  reciting  the 
terms  of  sale,  the  modes  of  payment,  and  the 
mortgage  security  to  be  given,  took  the  same  to 
his  principal,  who  after  making  some  objection 
to  the  security  signed  and  sealed  It  without 
change  and  delivered  It  to  the  broker,  who  pro- 
duced It  to  the  purchaser. 

But  there  was  a  special  agreement  as 
to  payment  of  the  balance  of  commissions  when 
the  transaction  was  completed  and  the  deeds 
were  executed,  and  the  contract  contained  a 
proviso  that  in  case  of  failure  the  broker  waived 
all  further  claims,  and  the  contract  between 
the  principal  and  purchaser  was  canceled  by 
mutual  consent  without  the  broker  being  con- 
sulted, it  was  held  that  the  broker  could  not 
recover  his  commissions  as  the  contract  was 
not  performed,  as  the  mere  fact  of  the.  prin- 
cipal's default  In  not  enforcing  the  contract  by 
the  purchaser  was  not  such  a  default  on  his 
part  as  rendered  him  liable  to  the  broker  for 
commissions,  as  he  was  at  liberty  to  enforce 
the  contract  or  treat  it  is  at  an  end  as  he  chose. 
Seymour  v.  St.  Luke's  Hospital,  28  App.  DIv. 
110,  122. 

g.  Refusing  to  execute  deed  or  conveyance. 

It  has  been  held  that  so  far  as  the  right  of 
the  real-estate  broker  to  recover  commissions 
is  concerned,  it  is  not  material  whether  the 
power  conferred  upon  him  by  the  contract  is  to 
sell,  or  merely  to  secure  a  purchaser,  and  that 
if  he  procures  a  purchaser,  and  the  principal 
refuses  to  convey  to  him,  he  will  still  b3  liable 
43  L.  R.  A. 


to  commissions.     FIske  v.   Soule,  87  Cal.  313. 
321. 

The  general  rule  is  that  when  a  broker,  who 
has  undertaken  to  sell  his  principal's  property 
on  a  commission,  negotiates  a  sale  which  Is 
satisfactory  to  his  principal.  It  rests  with  the 
latter  to  make  the  deed  and  convey  the  prop- 
erty, and  If  he  fails  to  do  so  the  broker  has  done 
all  he  can  do,  and  if  the  contract  and  sale  ^ve 
defeated  by  the  failure  of  the  principal,  the 
broker  will  still  be  entitled  to  his  commissions. 
Carpenter  v.  Rynders,  52  Mo.  278,  281 ;  Bailey 
V.  Chapman,  41  Mo.  536.  To  the  same  effect. 
Felts  V.  Butcher,  93  Iowa,  414 ;  Burns  v.  Oll- 
phant,  78  Iowa,  450;  Hague  v.  O'Conner,  41 
How.  Pr.  287;  Hejm  v.  rhilllps,  37  Cal.  529: 
Hyams  v.  Miller,  71  Ga.  608,  618;  Eraser  v. 
Wyckoff,  63  N.  Y.  445,  448 ;  Knapp  v.  Wallace. 
41  N.  Y.  477 :  Martin  v.  Silllman,  53  N.  Y.  615 ; 
Lloyd  V.  Matthews,  51  N.  Y.  124. 

So,  the  mere  fact  that  the  owner  declines  to 
convey  or  complete  the  sale,  for  the  reason  that 
he  may  get  more  by  holding  and  raising  hta 
price,  does  not  relieve  him  from  his  liability 
to  pay  his  broker  for  services  rendered  in  pro- 
curing a  person  able,  ready,  and  willing  to  pur- 
chase at  the  terms  given,  the  same  as  if  he  had 
completed  the  sale.  Buckingham  v.  Harris,  10 
Colo.  455. 

And  where  the  broker,  authorized  to  sell  at 
a  stipulated  price  upon  a  given  commission,  finds 
a  purchaser  who  agrees  to  take  the  property  at 
the  price,  and  pays  a  small  sum  down  to  bind 
the  bargain,  but  uoon  applying  to  the  princi- 
pal for  the  deeds  the  latter  refuses  to  convey, 
upon  the  ground  of  an  Increased  value,  and  his 
withdrawal  of  them  from  the  market,  such  re- 
fusal is  no  defense  In  an  action  for  commis- 
sions.    Smith  V.  Falrchild,  T  Colo.  510. 

So.  if  a  principal  refuses  to  execute  a  deed 
pursuant  to  the  terms  of  the  sale  made  by  his 
authorized  agent,  and  notifies  the  agent  that  he 
will  not  execute  such  deed,  neither  the  agent 
nor  the  purchaser  Is  required  to  tender  the 
purchase  money  before  the  agent  can  legally 
bring  suit  for  his  services  in  making  a  sale  of 
such  land.  Vaughan  v.  McCarthy,  59  Minn. 
199. 

In  a  case  in  which  the  broker,  engaged  to  sell 
under  an  oral  agreement  at  a  stated  price,  was 
also  given  an  option  to  purchase  himself  at  a 
larger  price,  and  the  evidence  clearly  showed 
that  he  procured  the  organization  of  a  cori>o ra- 
tion which  was  ready  and  willing  and  offered 
to  purchase  the  property  at  the  option  price 
mentioned  to  him.  and  that  he  performed  the 
entire  parol  contract,  he  was  held  entitled  to 
his  commissions  when  by  his  principal's  refusal 
to  convey  the  land  to  such  corporation  be  was 
forced,  in  order  to  keep  his  engagement  with 
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ous  cases  in  which  it  has  been  held  that  com- 
missions could  be  recovered  where  the  pro- 
posed purchaser  was  ready  to  make  the  pur- 
chase but  for  an  infirmity  in  the  title,  the 
specific  defect  has  been  shown  in  the  case. 
There  is  a  line  of  cases  which  hold  that 
where  the  broker  has  made,  or  has  caused  to 
be  made,  a  binding  contract  with  the  pur- 
chaser, and  the  latter  refuses  to  perform  the 
agreement  by  reason  of  some  supposed  flaw 
in  the  title,  the  agent  is  entitled  to  his  com- 
missions without  showing  that  the  title  is 
bad.  Parker  v.  Walker,  86  Tenn.  566,  and 
cases  there  cited.  But  these  cases  proceed 
upon  the  principle  that,  when  the  broker 
has  procured  a  binding  contract,  he  has  per- 
formed his  obligation;  for,  if  the  title  is 
good,  the  principal  may  enforce  the  contract 


of  sale;  if  bad,  the  failure  to  consummate 
the  transaction  is  attributable  to  his  own 
fault.  But  when  no  written  contract  of  sale 
has  been  procured,  and  the  proposed  pur- 
chaser declines  to  take  the  property  on  ac- 
count of  some  supposed  infirmity  in  the  title, 
it  is  iicumbent  upon  the  broker,  in  order  to 
recover,  to  show  by  competent  evidence  that 
the  defect  actually  exists. 

Did  the  defendants  in  error  show  that  the 
title  to  the  lands  was  defective?  The  evi- 
dence relied  on  is  that  of  the  attorney  of  the 
proposed  purchaser,  who  testified  that  it  was 
not  good.  His  conclusion  necessarily  in- 
volved his  opinion  as  to  the  law  of  the  title. 
The  opinion  of  counsel,  however  able  and 
learned,  is  not  evidence.  The  court  must  de- 
termine the  law  for  itself.     The  facts  stated 


the  purchasers,  to  fall  back  upon  bis  option  and 
take  the  land  himself,  and  thus  make  himself 
the  channel  through  which  the  title  passed  to 
the  corporation.  Riemer  v.  Rice,  88  Wis.  16, 
20. 

The  general  question  of  the  necessity  of  a 
conveyance  as  constituting  a  performance  of 
the  broker's  contract  will  be  found  In  note  to 
Lonney  v.  Healey  (Neb.)  —  L.  R.  A.  — , 

h.  Refusal  of  other  parties  to  convey. 

In  a  case  in  which  the  principal  sought  to 
escape  liability  for  commissions  for  the  rea- 
son that  the  sale  fell  through  owing  to  the  re- 
fusal of  his  wife  to  join  in  the  conveyance,  and 
that  it  was  not  shown  that  the  purchaser  was 
ready  and  willing  to  contract  with  him  alone, 
and  also  upon  the  ground  that  he  had  no  right 
to  ratify  an  unauthorized  contract  on  behalf 
of  his  wife,  and  there  was  a  mutual  understand- 
ing between  the  principal  and  the  agent  that 
the  wife  should  3oin,  and  the  executory  con- 
tract made  with  the  agent  alone  stipulated  that 
the  wife  should  Join  and  be  a  party  to  a  war- 
ranty deed  in  order  to  perfect  the  title,  and  that 
if  she  refused  to  do  so  the  purchaser  might  re- 
fuse to  complete,  It  was  held  that  the  terms  of 
the  employment  were  satisfied  by  the  broker's 
finding  a  purchaser  ready  and  willing  to  pur- 
chase, not  merely  on  the  terms  agreed  to  as  to 
price  and  seourltr.  but  also  upon  the  condition 
that  the  wife  should  be  bound  by  the  contract, 
and  that  in  such  a  case  If  the  purchaser  was 
procured  with  whom  the  principal  assumed  to  be 
prepared  to  sell,  and  made  certain  stipulations 
for  himself,  he  could  not  object  that  he  had  no 
authority  to  make  such  terms  as  a  means  of 
depriving  the  broker  of  his  commissions.  Ham- 
lin V.  Schulte.  34  Minn.  534,  5.36 :  Kock  v.  Em- 
merllng.  22  How.  69,  16  L.  ed.  292. 

And  where  the  wife  of  the  principal  refused 
to  join  in  a  deed  to  the  purchaser,  who  declined 
to  take  without  a  release  of  the  wife's  right  of 
dower,  for  which  reason  the  sale  was  not  com- 
pleted, the  broker  was  held  entitled  to  his  com- 
missions as  he  had  performed  his  contract  to 
find  a  purchaser  for  the  property  by  succeeding 
in  bringing  the  parties  together  and  effecting  an 
agreement  for  an  exchange.  Clapp  v.  Hughes, 
1  Phila.  382. 

1.  Inahiliiy  of  principal  to  complete  tale. 

The  general  rule  is  that  If  the  sale  effected 
by  the  broker,  which  Is  In  all  things  satisfac- 
tory. Is  not  carried  out  owing  to  the  inability 
of  the  principal  to  perform  his  part  of  the  con- 
tract, the  broker  will  still  be  entitled  to  his 
commissions,  provided  there  Is  no  stipulation  to 
the  contrary  in  the  contract  with  his  principal, 
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and  no  fault  on  the  broker's  part.  Eraser  v. 
Wyckoff,  63  N.  Y.  445,  448 :  Knapp  v.  Wallace, 
41  N.  Y.  477  :  Martin  v.  Silllman,  63  N.  Y.  615 ; 
Lloyd  V.  Matthews,  51  N.  Y.  124  ;  Hart  v.  Hoff- 
man, 40  How.  Pr.  168;  Hamlin  v.  Schulte.  34 
Minn.  634,  536;  StiUman  v.  Mitchell.  2  Robt. 
523.  637 ;  Holly  v.  Gosling,  3  E.  D.  Smith,  262 ; 
Chilton  V.  Butler,  1  E.  D.  Smith,  150 :  Doty  v 
Miller,  43  Barb.  520:  Armstrong  v.  Wann,  29 
Minn.  126 ;  Jones  v.  Adler.  84  Md.  440 ;  Phelan 
V.  Gardner,  43  Cal.  306 ;  Rnpp  v.  Sampson.  16 
Gray,  308.  77  Am.  Dec.  416 ;  Moses  v.  Bierling, 
31  N.  Y.  462  :  Mooney  v.  Elder,  66  N.  Y.  238 ; 
Barnard  v.  Monnot.  3  Keyes.  203 ;  Lynch  v.  Mc- 
Kenna.  68  How.  Pr.  42  ;  Kock  v.  Emmerling, 
22  How.  69,  16  L.  ed.  292 ;  Ooss  v.  Stevens,  32 
Minn.  472,  474 ;  Delaplalne  v.  Turnley,  44 
Wis.  31 ;  Nesbitt  v.  Helser,  49  Mo.  383 ;  Jones 
V.  Stevens,  36  Neb.  849;  McLaughlin  v.  Wheel- 
er, 1  S.  D.  497. 

If  the  trade  fails  through  because  of  the  prin- 
cipal's inability  to  comply  with  certain  condi- 
tions the  parties  have  agreed  to,  the  broker  will 
still  be  entitled  to  his  commissions.  Hecht  y. 
Hall.  62  III.  App.  100. 

So,  the  fact  that  the  principal  finds  himself 
unable  to  complete  the  sale  according  to  the 
terms,  bocause  a  mortgage  upon  the  premises  is 
not  then  due,  does  not  deprive  the  broker  of  his 
right  to  agreed  commissions.  Jones  v.  Henry, 
15  Misc.  151,  152. 

And  if  the  consummation  of  the  sale  falls 
through  owing  to  the  inability  of  the  principal 
to  procure  a  loan,  the  broker  will  still  be  en- 
titled to  his  commissions,  where  he  has  not  un- 
dertaken the  business  of  negotiating  such  sale 
upon  the  condition  that  the  commissions  were 
not  to  be  paid  unless  he  did  procure  the  loan, 
and  was  able  to  carry  out  the  sale.  Hecht  v. 
Hall,  62  111.  App.  100. 

Again,  the  mere  fact  that  an  exchange  as  at 
first  proposed  is  not  carried  out  through  the 
principal's  inability  to  execute  it,  will  not  de- 
feat the  broker's  right  to  commissions,  where 
other  property  is  substituted,  and  the  deal  is 
carried  out  all  parties  consenting.  Pollatschek 
V.  Goodwin,  17  Misc.  687,  590. 

So,  If  the  principal  sells  to  a  third  person  aft- 
er he  has  extended  the  time  for  the  purchaser 
introduced  by  his  broker  to  decide  upon  the 
terms  and  before  such  extended  period  has  ex- 
pired, he  cannot  defeat  the  broker's  right  to 
commission.     Reed  v.  Reed.  82  Pa.  420. 

The  case  of  Goss  v.  Broom,  31  Minn.  484, 
shows  that  if  the  broker  has  performed  his  part 
of  the  contract  in  every  particular,  and  the 
principal,  after  notice  that  a  purchaser  has  been 
found  who  Is  ready,  able,  and  willing  to  carry 
out  the  same  sells  the  property  to  another,  the 
broker  will  still  be  entitled  to  his  commissions. 
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without  objection  by  the  counsel  who  ex- 
amined the  title,  that  a  large  portion  of  the 
landa  were  located  by  virtue  of  certificates 
commonly  known  as  "Confederate  Certifi- 
cates," do  not  show  that  the  title  to  such 
lands  is  invalid.  Such  a  certificate,  proper- 
ly located,  surveyed,  and  returned  with  field 
notes  to  the  land  office,  confers  a  good  title 
upon  the  holder.  Von  Rosenberg  v.  Cuellar, 
80  Tex.  249;  Smith  v.  McGaughey,  87  Tex. 
Gl.  Whether  those  in-  question  were  prop- 
erly or  improperly  located  does  not  appear. 
We  conclude  that  upon  the  trial  the  plain- 


tiffs failed  to  make  a  case.  It  follows  that 
the  charge  of  the  court,  which  is  assigned  as 
error,  should  not  have  been  given.  A  charge 
which  authorized  a  verdict  for  the  plaintiff 
upon  any  phase  of  the  testimony  was  neces- 
sarily erroneous.  The  assignment  is  good, 
though  the  reasons  urged  in  its  support  may 
be  untenable.  Clarendon  Land  Invest. 
Agency  Co.  v.  McClelland  Bros.  86  Tex.  179, 
22  L.  R.  A.  105. 

Thn  judgment  is  reversed,  and  the  cattse 
remanded. 


In  the  cases  of  Phelan  v.  Gardner,  43  Cal.  306, 
311;  Ilugglns  v.  Heame,  74  Mo.  App.  86,  87; 
Hayden  v.  Grille,  35  Mo.  App.  655 ;  and  Schultz 
v.  Griffin,  5  Misc.  499,  500. — the  same  principle 
Is  upheld.  In  the  former  case  the  purchaser 
tendered  performance  of  his  contract,  but  was 
refused  upon  the  ground  that  the  principal  had 
already  sold. 

The  subject  of  a  sale  by  the  principal  as 
affecting  the  broker's  rights  will  be  found  dis- 
cussed In  Its  various  phases  In  not&  to  Lunney 
v.  Healey  (Neb.)  —  L.  R.  A.  — . 

J.  Negligence  of  principal. 

The  broker's  commissions  were  allowed  In  the 
case  of  an  exchange  which  went  through  owing 
to  the  fact  that  the  principal  refused  to  com- 
plete the  sale,  in  which  case  the  principal 
sought  relief  upon  the  ground  of  false  repre- 
sentations as  to  taxes  due,  but  as  the  tax  bills 
were  before  him  for  examination  pending  the 
negotiations,  and  he  neglected  to  examine  them, 
the  court  held  him  liable.  Mason  v.  Hinds,  47 
N.  Y.  S.  R.  103,  166. 

So,  In  a  case  where  the  principal  claimed 
that  he  limited  the  time  within  which  the  sale 
was  to  be  made  to  a  certain  date,  and  the  evi- 
dence showed  that  the  sale  to  a  purchaser  pro- 
cured by  the  broker  was  not  completed  by  that 
date  owing  to  the  delay  of  the  principal  In  clos- 
ing the  sale  and  that  he  was  purposely  negli- 
gent in  doing  so  In  order  to  escape  commissions, 
the  broker  was  held  entitled  to  recover.  Ratts 
V.  Shepherd,  37  Kan.  20. 

k.  Refusing  to  accept  purchase  money. 

It  has  been  held  that  if  the  purchase  money 
is  not  paid  owing  to  the  fault  of  the  princi- 
pal the  broker  will  still  be  entitled  to  his  com- 
mission.    Melvin  V.  Aldrldge,  81  Md.  650. 

So.  If  the  purchase  money  Is  tendered  to  the 
principal  by  the  purchaser,  and  is  refused,  the 
principal  cannot  avail  himself  of  the  defense 
that  the  purchase  money  is  not  paid,  in  an  ac- 
tion to  recover  commissions.  FIske  v.  Soule,  87 
Cal.  313,  321. 

1.  Purchaser's  pecuniary  responsiltility. 

The  question  of  the  position  of  the  purchaser 
considered  in  connection  with  the  broker's  per- 
formance of  the  contract  will  be  found  In  note 
to  Lunney  v.  Healey  (Neb.)  —  L.  R.  A.  — . 

If  a  purchaser  is  Introduced  to  the  principal 
to  whom  he  is  satisfied  to  sell,  and  such  pur- 
chaser Is  accepted  by  the  principal,  but  subse- 
quently the  principal  refuses  to  carry  out  the 
contract,  and  there  Is  no  proof  of  the  purchas- 
er's pecuniary  responsibility,  it  will  b3  assumed 
that  he  is  solvent,  and  ready  and  willing  to  per- 
form the  contract,  and  the  broker  Is  entitled 
to  recover  his  commissions,  as  there  Is  a  meet- 
ing of  the  minds  of  the  parties  to  the  contract 
of  i*ale  and  purchase.  Krahner  v.  Hellman,  16 
Daly.  132. 

And  In  such  a  case,  In  the  absence  of  evidence 
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to  the  contrary,  the  purchaser's  pecuniary  abil- 
ity to  perform  the  contract  he  offered  to  make 
will  be  presumed.  Hart  v.  Hoffman.  44  How. 
Pr.  168 :  Buckingham  v.  Harris,  10  Colo.  455 ; 
Gross  V.  Broom,  31  Minn.  484. 

So,  if  the  broker  finds  and  produces  a  pur- 
chaser willing  to  purchase  on  the  precise  terms, 
and  the  principal  declines  to  execute  a  contract 
of  sale  or  to  sell  the  property,  without  assign- 
ing any  reason  for  so  doing,  it  Is  Incumbent 
upon  the  principal  to  prove  on  the  trial  that 
the  person  so  introduced  as  a  purchaser  was  not 
able  pecuniarily  to  pay  the  price  he  agreed,  or 
was  willing  to  contract,  to  give,  and  until  such 
facts  are  shown  the  purchaser  will  be  presumed 
to  be  solvent  and  able  to  pay  what  he  expressed 
his  willingness  to  pay.  Cook  v.  Kroemeke,  4 
Daly,  268,  269;  Hart  v.  Hoffman,  44  How. 
Pr.  168. 

And  In  order  to  escape  responsibility  for  com- 
missions in  finding  a  purchaser  upon  the  ground 
of  nonpayment  of  the  balance  of  the  purchase 
money  by  the  purchaser,  and  a  rescission  of  the 
contract  on  that  ground,  the  principal  must 
prove  that  he  returned,  or  offered  to  return, 
the  amount  paid  him  on  account  of  the  purchase 
money  under  the  contract.  Wilson  v.  Sturgls, 
71  Cal.  226 :  Henderson  v.  Hicks,  58  Cal.  364  : 
Bohall  V.  Dlller,  41  Cal.  535 ;  Morrison  v.  I..od8, 
30  CaJ.  381;  Miller  v.  Steen,  30  Cal.  402,  8$> 
Am.  Dec.  124. 

Yet  the  principal  cannot  escape  liability  for 
commissions  upon  a  sale  made  to  a  purchaser, 
accepted  by  him,  with  whom  a  valid  contract 
of  sale  is  entered  into  by  canceling  the  contract 
or  releasing  the  purchaser  therefrom,  where  the 
purchaser  is  able  to  perform  his  bargain,  and 
would  do  BO  if  not  released.  Foster  v.  Wynn, 
51  111.  App.  401,  402. 

If,  however,  the  preponderance  of  the  evi- 
dence falls  to  show  that  the  purchaser  fnr- 
nished  by  the  broker  was  able  to  carry  out  the 
trade  a  verdict  In  favor  of  the  broker's  commis- 
sions will  be  set  aside  and  a  new  trial  granted. 
I/eahy  v.  Hair,  33  HI.  App.  461. 

m.  Necessity  of  tender  of  performance  hy  pur- 
chaser. 

With  reference  to  the  necessity  of  a  tender 
or  offer  to  perform  the  contract  on  the  part  of 
the  purchaser  found  by  the  broker,  in  order  to 
entitle  the  broker  to  succeed  in  an  action  for 
his  commissions,  it  has  been  held  that  after  the 
principal  has  repudiated  the  contract  made  by 
the  agent  a  tender  of  performance  thereof  on 
the  part  of  the  purchaser  is  not  necessary. 
Harwood  v.  DIemer,  41  Mo.  App.  48. 

And  in  such  a  case  it  has  also  been  held  that 
it  is  not  necessary  for  the  purchaser,  who  is 
ready,  able,  and  willing  to  complete  the  con- 
tract in  every  respect,  to  tender  the  amount  of 
the  purchase  money  before  the  broker  brings  an 
action  to  recover  his  commissions  where  the 
principal  refuses  to  execute  the  conveyance  to 
the  purchaser  found  by  the  broker.  Vaughan 
V.  McCarthy,  59  Minn.  199. 
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In  Mlllett  ▼.  Barth.  18  Colo.  112.  the  princi- 
pals refused  to  consummate  the  sale  made  by 
their  brokers  who  had  sold  the  property  accord- 
ing to  the  terms  of  their  contract,  and  the  pur- 
chase money  was  tendered  to  the  principal,  yet 
the  brokers  recovered  their  commissions,  al- 
though by  the  terms  In  the  original  contract  for 
sale  the  sale  was  to  be  for  cash. 

And  In  a  case  where  the  sale  was  to  be  nego- 
tiated within  a  specified  period,  In  which  the 
brokers  found  a  purchaser  ready,  willing,  and 
able  to  purchase  within  the  time  specified,  the 
principal  was  held  bound  to  pay  the  commis- 
sions, w^here  the  purchaser  tendered  a  check 
the  day  before  the  last  day  specified  in  the 
broker's  contract,  but  the  same  was  refused  by 
the  principal,  and  such  purchaser  on  the  fol- 
lowing day  made  every  effort  to  pay  the  amount 
In  cash  free  from  all  limitations,  and  his  efforts 
to  make  such  payment  were  not  successful  ow- 
ing to  his  failure  to  secure  a  personal  Inter- 
view with  the  principal,  who  In  the  meantime 
sold  the  property  to  another,  as  the  principal's 
act  in  making  such  sale  was  a  waiver  of  the 
tender  of  the  first  payment  required  to  be  made 
by  such  purchaser.  Oullahan  v.  Baldwin,  100 
Cal.  648.  655. 

n.  Effect   of  stipulations  in  broker's  contract. 

The  mere  fact  that  the  contract  between  the 
principal  and  the  broker  contains  a  stipula- 
tion that  the  commissions  are  to  be  paid  out  of 
the  purchase  price  cannot  be  taken  advantage 
of  by  the  principal  in  an  action  to  recover  com- 
missions where  the  consummation  of  the  sale 
has  been  prevented  by  the  fault  or  refusal  of 
the  principal.  Cheatham  v.  Yarbrough,  90 
Tenn.  77,  79. 

o.  Principal's  acts  justified. 

In  some  cases  the  acts  of  refusal  on  the  prin- 
cipal's part  have  been  held  justifiable  on  ac- 
count of  the  action  of  the  broker,  and  In  such 
cases  the  principal  will  not  be  held  liable  for 
commissions,  as,  where  the  broker  refused  to 
disclose  the  name  of  the  Intending  purchaser 
to  his  principal,  it  was  held  that  the  latter  had 
a  right  to  assume  a  private  speculation  of  the 
property  on  the  part  of  the  broker  himself,  and 
might  therefore  refuse  to  close  the  transaction 
without  liability  for  commissions.  Hayden  v. 
Grillo,  85  Mo.  App.  647,  654. 

So,  where  an  executory  contract  of  sale  was 
entered  into  between  the  principal  and  the  pro- 
posed purchaser,  and  the  principal  was  aware 
that  the  execution  of  such  contract  Involved 
the  perpetration  of  a  fraud  upon  a  third  person, 
and  therefore  refused  to  consummate  the  con- 
tract. It  was  held  that  the  broker  could  not  re- 
cover commissions.  ZIttle  v.  Schlesinger,  46 
Neb.  844. 

p.  Actions  relating  to,  and  damages  therefor. 

A  petition  by  a  real-estate  broker  in  an  ac- 
tion to  recover  commissions,  which  alleges  In 
subetflnce  that  the  broker  was  engaged  In  the 
business  of  buying  and  selling  on  commission, 
and  that  on  a  given  date  the  defendant  re- 
quested him  to  purchase  certain  property  at  a 
certain  price,  and  agreed  to  pay  a  specified 
commission  therefor,  and  that  the  broker,  in 
pursuance  of  such  employment  and  agreement, 
purchased  the  property  at  the  agreed  price  and 
was  ready,  willing,  and  able  to  deed,  or  cause 
to  be  deeded,  to  him  the  property,  and  that  de- 
fendant, after  plaintiff  had  procured  the  prop- 
erty to  him,  refused  to  take  it,  and  also  to  pay 
the  commissions.  odVrectly  states  a  cause  of  ac- 
tion In  proof  of  which  the  verdict  In  the  plain- 
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tiff's  (broker's)  favor  will  not  be  set  aside. 
Ackerman  v.  Bryan,  3St  Neb.  515. 

In  an  action  by  brokers  to  recover  commis- 
sions on  a  sale  of  real  estate  it  is  not  error  to 
instruct  the  Jury  that.  If  they  believe  from  the 
evidence  that  the  brokers  were  engaged  In  busi- 
ness as  real-estate  agents  or  brokers,  and  were 
requested  or  authorized  by  the  principal  to  sell 
or  find  a  purchaser  for  the  property  at  a  given 
price,  and  such  authority  was  not  limited,  and 
was  not  revoked,  and  that  pursuant  thereto  they 
did  find  a  purchaser  willing  and  able  to  buy  on 
the  terms  proposed  by  the  principal,  and  that 
the  principal,  on  being  notified  that  such  pur- 
chaser w^as  found  and  was  ready  to  close  the 
bargain  on  the  terms,  refused  to  carry  out  the 
contract,  the  brokers  have  earned  their  com- 
missions and  are  entitled  to  recover.  Monroe 
V.  Snow,  131  111.  126. 

So,  it  is  not  error  to  Instruct  the  Jury  in  such 
a  case  that  if  the  principal  rejects  the  pur- 
chaser, and  the  broker  claims  his  commissions, 
the  broker  must  show  that  the  person  furnished 
by  him  to  make  the  purchase  was  willing  to 
accept  the  offer  precisely  as  made  by  the  princi- 
pal, and  that  he  was  an  eligible  purchaser,  and 
such  an  one  as  the  principal  was  bound  In  good 
faith,  as  between  himself  and  the  broker,  to  ac- 
cept, and  that  when  the  broker  in  good  faith 
has  produced  a  purchaser  who  is  acceptable  to 
the  owner,  and  able  and  willing  to  purchase  on 
the  terms  satisfactory  to  the  owner  or  as  offered 
by  the  owner,  he  has  performed  his  duty,  and  if 
from  any  failure  of  the  owner  to  enter  into  a 
binding  contract  the  sale  Is  not  completed  the 
agent  may  recover  his  commissions.  Bucking- 
ham V.  Harris.  10  Colo.  455 ;  Plnnerty  v.  Fritz, 
5  Colo.  174 :  Smith  v.  Fairchild,  7  Colo.  510. 

And  In  an  action  by  a  real-estate  broker  for 
commissions  the  question  whether  the  principal 
wilfully  broke  off  the  trade  which  the  broker 
had  worked  up,  and  which  the  proposed  pur- 
chaser was  ready,  able,  and  willing  to  carry 
out.  Is  a  subject  to  be  finally  determined  by  the 
Jury.  Swigart  v.  Hawley,  40  111.  App.  610, 
611. 

So.  it  has  been  held  that  if  the  sale  Is  not 
consummated  owing  to  the  refusal  of  the  prin- 
cipal to  keep  appointments  with  the  purchaser 
found  by  the  broker,  the  burden  is  upon  the 
principal  to  prove  the  reason  why  he  did  not 
keep  such  appointments.  Cook  v.  Kroemeke,  4 
Daly,  268,  260. 

In  some  cases  the  question  has  been  raised 
whether  In  actions  against  the  principal  on  ac- 
count of  his  failure  to  carry  out  his  contract 
with  his  broker,  the  broker  is  entitled  to  re- 
cover his  commissions,  or  whether  he  Is  only  en- 
titled to  damages  as  for  a  breach  of  contract. 
Upon  this  question  It  has  been  held  that  If 
there  is  a  breach  of  contract  between  the  broker 
and  the  principal  on  the  part  of  the  latter, 
the  broker's  action  Is  for  damages  against  his 
principal,  and  not  for  commissions.  Metzen  v. 
Wyatt,  41  111.  App.  487. 

It  has  also  been  held  that  the  measure  of 
damages  in  an  action  by  a  broker  against  a  par- 
ty to  the  contract  to  recover  damages  for  breach 
thereof  where  the  other  party  to  such  contract 
is  ready,  able,  and  willing  to  carry  It  Into  ef- 
fect, and  where  there  is  no  Just  cause  shown  for 
refusing  to  carry  out  the  same,  Is  such  sum  as 
will  compensate  the  broker  for  the  loss  sus- 
tained by  the  breach  of  the  contract ;  and  In  a 
case  where,  by  the  refusal  to  carry  out  the  con- 
tract, the  broker  has  lost  his  right  to  commis- 
sions from  the  other  party  to  the  contract,  the 
amount  of  such  commissions  is  a  proper  amount 
of  damages.  Atkinson  v.  Pack,  114  N.  C.  597, 
603. 

In  Prickett  v.  Badger,  1  C.  B.  N.  S.  296,  26 
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L.  J.  P.  C.  N.  S.  33,  3  Jur.  N.  S.  66»  It  waa  held 
that  a  broker  employed  to  sell  at  an  agreed  price, 
for  an  agreed  commission,  who  succeeds  in  find- 
ing a  purchaser  at  such  price,  is  entitled  to  re- 
cover a  reasonable  remuneration  for  his  work 
and  labor,  where  his  principal  declines  to  sell, 
and  rescinds  his  authority ;  and  he  Is  not  bound 
to  resort  to  a  special  action  for  the  wrongful 
withdrawal  of  the  authority. 

II.  Default    in    carrying    out     contract    with 

broker. 

a.  Principal* 9   interference  "icith   broker. 

The  genera]  question  of  the  right  of  the  prin- 
cipal to  interfere  with  or  sell  the  subject-matter 
of  the  contract  with  the  broker,  and  his  liabil- 
ity for  commissions  In  such  cases,  will  be  found 
discussed  In  note  to  Lunney  t.  Healey   (Neb.) 

—  L.  R.  A. ,  and  Hoadley  v.  Savings  Bank  of 

Dan  bury  (Conn.)  —  L.  R.  A. . 

It  may  be  stated  generally  that  If  the  broker 
performs  his  part  of  the  contract  by  doing  all 
that  he  is  required  to  do.  and  is  prevented  from 
or  deprived  of  the  opportunity  of  consummating 
the  sale  by  the  act  of  the  principal,  he  is  still 
entitled  to  his  commission,  as  the  principal  can- 
not wrongfully  interfere  with  the  broker  in  his 
performance  of  the  contract.  Fischer  v.  Bell, 
91  Ind.  243,  244.  Lane  v.  Albright,  49  Ind.  279  ; 
Hawley  v.  Smith,  45  Ind.  183 ;  Chilton  v.  But- 
ler, 1  E.  D.  Smith,  150,  151 ;  Doonan  v.  Ives, 
73  Ga.  295,  301 ;  Hartley  v.  Anderson,  150  Pa. 
391 ;  Keys  v.  Johnson,  68  Pa.  42 ;  Howe  v. 
Werner,  7  Colo.  App.  530,  532 ;  Reynolds  v. 
Tompkins,  23  W.  Va.  229,  2.35  :  Williams  v.  Bis- 
hop, 11  Colo.  App.  378 ;  Clifford  v.  Meyer,  6 
Ind.  App.  C33 ;  Wilson  v.  Dyer,  12  Ind.  App. 
320:  Lynch  v.  McKenna,  58  How.  Pr.  42,  45; 
Woolley  V.  Loew,  80  Hun,  294,  295;  Carroll  v. 
Pettlt,  67  Hun,  418 ;  Larow  v.  Bozarth,  68  Mo. 
App.  406,  411 ;  Jacobs  v.  Shenon,  2  Idaho, 
1002 ;  Briggs  v.  Rowe,  1  Abb.  App.  Dec  189, 
195;  Satterthwaite  v.  Vreeland.  3  Hun,  152; 
Levy  V.  Kottman,  11  Misc.  372 ;  Bennett  v. 
Egan,  3  Misc.  421 ;  Henderson  v.  Vincent,  84 
Ala.  99:  Byrd  v.  Frost  (Tex.  Civ.  App.)  29  S. 
W.  46,  to  the  same  effect. 

So,  the  broker's  right  to  commissions  Is  not 
affected  by  the  fact  that  the  principal  takes  the 
matter  out  of  his  hands  and  deprives  him  of 
the  benefit  of  the,  deal,  with  a  knowledge  that 
in  so  doing  he  is  acquiring  to  himself  the 
benefit  of  the  broker's  services,  and  is  prevent- 
ing the  fulfilment  of  the  contract  by  the  broker. 
Carroll  v.  Pettlt.  67  Hun,  418.  To  the  same  ef- 
fect Wilson  V.  Sturgis.  71  Cal.  226,  229 ;  Phelan 
V.  Gardner,  43  Cal.  306;  Blood  v.  Shannon,  29 
Cal.  393. 

The  broker  Is  entitled  to  be  protected  against 
any  unfairness  or  fraud,  and  the  o^ner,  where 
there  is  a  general  employment  to  sell,  cannot 
avail  himself  of  the  services  of  the  broker  in 
finding  a  purchaser,  and  then,  by  taking  the 
negotiations  Into  his  own  hands  and  reducing 
his  price,  effect  a  sale  and  refuse  payment  of 
commissions.  Briggs  v.  Rowe,  1  Abb.  App. 
Dec.  189,  195 ;  Heaton  v.  Edwards,  90  Mich. 
500 ;  Lane  v.  Albright.  49  Ind.  275,  279 ;  Hen- 
derson V.  Vincent,  84  Ala.  99. 

And  when  a  broker  Is  employed  to  sell  real 
estate,  and  brings  the  property  to  the  notice  of 
the  purchaser,  and  opens  negotiations  with 
him,  the  owner  cannot  step  In  and  complete  the 
sale  and  escape  liability  for  commissions.  Glas- 
cock V.  Vanfleet,  100  Tenn.  603 ;  Royster  v. 
Mageveney,  9  Lea,  148 ;  Arrlngton  v.  Cary,  6 
Baxt.  609. 

Where  by  the  terms  of  the  agreement  be- 
tween the  principal  and  the  broker  the  latter 
was  to  have  eight  months  in  which  to  find  a 
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purchaser  for  the  land  In  question,  and  under 
which  the  principal  agreed  to  send  any  pur- 
chaser who  might  come  to  him  to  the  broker, 
and  as  a  remuneration  for  the  services  the 
broker  was  to  receive  all  he  might  sell  the  prop- 
erty for  over  and  above  a  certain  price,  under 
which  agreement  the  broker  advertised  the 
property  and  continued  to  do  so  for  some 
months,  and  the  principal  without  his  knowl- 
edge or  consent  sold  the  same.  In  an  action  by 
the  broker  to  recover  the  amount  claimed  to  be 
due  to  him  under  sucn  a  sale,  it  was  held  that 
the  contract  between  the  principal  and  the 
broker  was  supported  by  a  sufficient  considera- 
tion, and  that  by  the  terms  mentioned  therein 
the  broker  had  exclusive  authority  to  sell,  and 
that  the  principal  could  not  deprive  him  of  his 
rights  under  the  contract  by  a  sale,  especially 
where  the  broker  was  fulfilling  the  contract, 
and  was  endeavoring  to  negotiate  a  sale  with 
a  purchaser  at  the  time.  Stringfellow  v.  Pow- 
ers. 4  Tex.  Civ.  App.  199. 

And  the  same  rule  applies  to  a  sale  by  the 
principal,  even  upon  modified  terms.  Doonan 
V.  Ives,  73  Ga,  295,  301. 

As  to  the  effect  of  a  sale  by  the  principal 
upon  modified  terms,  see  note  to  Lunney  v. 
Healey  (Neb.)  and  Hoadley  v.  Savings  Bank  of 
Danbury  (Conn.)  —  L.  R.  A. . 

Again,  a  principal  who  has  knowingly  Inter- 
fered between  the  agent  and  his  client,  while 
the  client  has  the  purchase  under  advisement 
and  the  negotiation  is  still  Incomplete,  and  who 
has  induced  the  client  to  purchase  directly  from 
himself,  cannot  successfully  resist  the  agent's 
claim  for  commissions  upon  the  ground  tb.it  th<^ 
latter  had  not  in  the  first  Instance  Introduced 
him  to  the  prospective  purchaser.  Williams  v. 
Bishop,  11  Colo.  App.  378. 

And  the  fact  that  the  deed  is  made  to  a  party 
other  than  the  purchaser  found  by  the  broker 
will  not  defeat  his  right  to  commissions  when 
the  act  Is  done  with  intent  to  defeat  commis- 
sions. Bogart  V.  McWIlUams  (Tex.  Civ.  App.) 
31  S.  W.  434. 

In  a  case  where  It  was  shown  that  the  prin- 
cipal agreed  that  if  the  broker  would  within 
one  year  from  a  certain  time  find  a  cash  pur- 
chaser for  his  property  for  more  than  a  given 
sum  he  would  give  the  broker  all  the  purchase 
money  over  that  sum,  and  that  within  the  year 
the  broker  produced  a  purchaser  who  would  pay 
considerably  more  for  the  property,  but  to 
whom  the  broker  had  stated  the  terms  to  be 
partly  on  time,  and  that  such  purchaser  In  case 
he  could  not  purchase  the  property  partly  on 
time,  was  willing  and  able  to  pay  cash  therefor, 
and  that  the  purchaser  did  not  make  the  pur- 
chase for  cash  at  that  price,  for  the  reason 
that  the  principal  interfered  and  entered  into 
independent  negotiations  with  him  and  finally 
himself  sold  the  property  to  the  purchaser, 
partly  on  time  at  a  still  further  advanced  price, 
it  was  held  that  the  broker  had  performed  his 
contract  and  was  entitled  to  recover  according 
to  the  terms  thereof.  Larow  v.  Bosarth,  68 
Mo.  App.  406,  411. 

And  the  principal  cannot  complete  the  sale 
to  a  purchaser  found  by  the  broker  for  the  pur- 
pose of  evading  payment  of  commissions.  Geory 
V.  Pollock.  16  App.  Div.  321 ;  Lane  v.  Albright, 
49  Ind.  275,  279. 

Again,  the  owner  of  property  employing  a 
broker  to  effect  a  sale  cannot  effect  such  sale 
at  a  small  reduction  from  the  price  at  which 
he  was  authorized  to  find  a  purchaser,  nor  make 
immaterial  changes  In  the  terms  of  the  sale. 
If  the  purpose  of  the  reduction  is  merely  to  save 
the  commissions  agreed  to  be  paid  to  the  agent. 
Cook  V.  Forst,  116  Ala.  396. 

So,  If  the  broker  is  the  efficient  cause  or  agent 
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In  procuring  the  contract  between  the  parties, 
the  fact  that  he  is  not  consulted  in  making  the 
final  contract  with  the  purchaser  respecting  its 
consummation  will  not  defeat  his  right  to  com- 
missions, especially  where  it  Is  shown  that  the 
final  negotiations  with  such  purchaser,  and  the 
completion  of  the  bargain,  are  made  by  the 
principal  himself  for  the  purpose  of  avoiding 
the  payment  of  commissions,  and  In  bad  faith 
for  the  purpose  of  defrauding  the  broker. 
Woolley  V.  Loew.  80  Hun,  294,  295. 

And  a  principal  cannot  deprive  his  agent 
of  his  compensation  by  selling  at  a  different 
price,  or  by  switching  the  buyer  from  one  agent 
to  another  with  whom  he  might  be  more  friend- 
ly, and  thus  open  the  way  for  the  perpetuation 
of  the  rankest  Injustice.  Wright  v.  Brown,  68 
Mo.  App.  577 ;  Uayden  v.  Grillo,  35  Mo.  App. 
G54. 

So,  the  principal  cannot  impose  conditions 
other  than,  and  in  addition  to,  the  conditions 
named  in  the  contract  under  such  circumstances 
as  to  prevent  the  broker  from  receiving  his 
commissions.     Gaty  v.  Foster,  18  Mo.  App.  639, 

bri4. 

If  the  performance  of  the  contract  by  the 
broker  is  prevented  by  the  act  of  his  princi- 
pal, the  broker  may  recover  In  damages  such 
sum  as  would  fully  compensate  him  for  the  in- 
jury which  he  has  sustained  by  reason  of  the 
nonperformance  of  the  contract.  Lane  v.  Al- 
bright, 49  Ind.  275,  279. 

And  if  the  principal  prevents  a  performance 
by  the  broker,  the  latter  may  recover  his  com- 
missions without  proving  a  strict  performance 
of  the  contract.  Fraser  v.  Wyckoff,  63  N.  Y. 
445,  448 ;  Young  v.  Hunter,  6  N.  Y.  203. 

If  a  sale  with  the  purchaser  Is  declared  off 
by  the  principal,  or  by  other  brokers  or  agents 
engaged  by  the  principal  for  the  purpose  of  de- 
priving the  broker  of  his  commissions,  he  will 
still  be  entitled  to  them  where  by  his  exertions 
a  trade  has  been  effected  between  his  principal 
and  an  intending  purchaser.  Blaydes  v.  Adams, 
35  Mo.  App.  526. 

And  in  such  a  case  the  burden  of  proof  Is 
upon  the  plaintiff  to  show  the  authority  exist- 
ing in  such  other  agents  to  determine  the  bar- 
gain.    Ibid. 

Where  a  contract  existed  between  real-estate 
agents  and  their  principals  relating  to  the  plat- 
ting of  land  as  an  addition  to  a  city,  and  the 
sale  thereof,  and  all  the  expenses  leading  up  to 
such  sale  were  to  be  borne  b^  the  brokers,  who 
as  their  compensation  were  to  receive  half  the 
profits  arising  from  the  transaction  over  and 
above  a  certain  amount,  and  the  brokers  con- 
tinued the  performance  of  such  contract,  and 
upon  the  land  Increasing  greatly  in  its  value 
the  principal  sought  to  revoke  the  agency,  and 
refused  to  permit  the  continuing  partner  of  the 
firm  of  brokers  who  had  bought  out  the  interest 
of  his  partner  In  the  business  which  included 
the  transaction  in  question  to  carry  out  the 
contract  of  sale,  or  Indeed  to  perform  the  con- 
tract, It  was  held  that  the  principal  could  not 
thereby  escape  liability  for  damages  resulting 
as  the  proximate  cause  of  such  breach  of  con- 
tract.    Durkee  v.  Gunn,  41  Kan.  496. 

An  Interference  by  the  principal  with  the 
broker  by  the  removal  of  a  sign  board  put  upon 
the  property  by  the  broker  has  been  held  to  be 
an  unreasonable  interference  with  the  efforts 
of  such  broker  to  consummate  a  sale  of  the 
property.     Green  v.  Wright,  36  Mo.  App.  298. 

The  sale  of  the  property  by  the  principal 
while  the  contract  Is  In  force  puts  It  out  of  the 
power  of  the  broker  to  perform  his  part  of  It, 
and  Is  a  breach  of  the  agreement  for  which  be 
will  be  entitled  to  recover  damages.  Green  v. 
Cole,  127  Mo.  587. 
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In  this  case  tile  written  proposition  between 
the  parties  allowed  the  broker  two  years  in 
which  to  make  the  sale,  and  the  evidence 
tended  to  prove  that  he  did  perform  some  serv- 
ice under  the  contract  in  having  the  land  pre- 
pared for  sale,  and  therefore  under  such  cir- 
cumstances, and  without  any  other  cause,  the 
principal  had  no  right  to  revoke  the  authority 
given  to  the  broker. 

So,  a  broker  was  held  entitled  to  recover,  al- 
though the  lot  was  sold,  where  his  principal, 
having  employed  him  as  agent  to  sell,  concealed 
the  fact  that  the  property  was  sold,  and  con- 
tinued the  agency,  and  the  customer  was  pro- 
cured and  presented  by  the  agent  In  good  faith. 
Blester  v.  Evans,  59  111.  App.  181.  To  the  same 
effect,  Phelan  v.  Gardner,  43  Cal.  306,  311; 
Schultz  V.  Grlflln,  5  Misc.  499,  500. 

In  a  case  In  which  the  broker  was  to  have 
as  commissions  upon  the  sale  of  real  estate  all 
that  he  could  obtain  above  a  certain  price,  and 
he  obtained  a  purchaser  at  a  figure  over  and 
above  what  his  principal  had  mentioned  as  the 
selling  price,  and  subsequently  the  party  who 
had  made  the  contract  with  such  broker  and 
who  claimed  an  interest  in  the  land  notified  the 
purchaser  that  It  could  be  purchased  from  the 
owner  at  a  less  price  than  that  mentioned  by 
the  broker,  and  in  consequence  of  such  state- 
ment the  purchaser  refused  to  consummate  such 
sale.  It  was  held  that  the  broker  could  still  re- 
cover the  amount  which  the  sale  would  have 
produced  to  him  as  commissions  under  such  con- 
tract, as  no  duty  was  Imposed  upon  such  a  party 
to  furnish  the  purchaser  with  information  which 
would  defeat  the  sale.  Taylor  v.  Cox  (Tex.)  16 
B.  W.  1063,  1064. 

But  where  the  broker  was  given  the  exclusive 
privilege  for  six  months  from  a  given  date,  sub- 
ject to  be  revoked  by  a  notice  of  thirty  days,  to 
sell  for  a  given  sum  upon  a  given  commission, 
and  alleged  that  his  inability  to  effect  the  sale 
was  brought  about  by  his  principal's  action  in 
breaking  the  market  and  thus  depriving  him  of 
the  opportunity  to  earn  his  commissions,  and 
the  testimony  showed  that  a  committee  of  three 
persons  proposed  to  the  broker  to  hire  the  prop- 
erty for  six  months  with  a  right  to  buy  at  a 
given  price  at  the  end  of  that  period,  but  did 
not  show  what  the  conversation  between  the 
broker  and  the  committee  was,  but  the  broker 
testified  that  he  went  to  one  of  the  principals 
and  stated  to  him  In  the  presence  of  the  others 
that  the  committee  told  him  that  they  had  been 
offered  the  property  at  a  less  sum,  and  that  one 
of  them  admitted  that  he  had  stated  that  the 
property  was  in  the  broker's  hands  at  a  given 
sum,  but  that  they  would  accept  a  less  sum  for 
it,  but  the  evidence  did  not  show  that  there 
was  any  market  for  the  property  at  either  of 
the  prices  mentioned, — the  court  held  that  be- 
fore the  Jury  were  justified  in  finding  that  the 
remarks  made  prejudiced  the  agent  there  must 
be  some  evidence  tending  to  show  that  he  prob- 
ably had  or  could  have  found  a  market  at  the 
price  at  which  the  property  was  given  to  him, 
and  that  the  remark  reached  the  market  or  any 
intending  purchaser,  but  that  the  Jury  ought 
not  to  find  that  there  was  a  market  thus  ruined 
in  the  absence  of  evidence  tending  to  show  It, 
and  in  the  presence  of  evidence  tending  strongly 
to  show  that  there  was  no  such  market.  Bark- 
ley  V.  Olcott.  52  Hun,  452. 

So,  the  mere  fact  that  the  principal  after 
signing  the  contract  wrote  to  the  purchaser  In- 
forming him  of  an  agreement  for  commissions 
which  were  outrageous,  in  consequence  of  which 
the  purchaser  refused  to  proceed  further,  was 
held  not  to  constitute  such  an  unlawful  Inter- 
ference with  the  broker  as  would  render  the 
principal  liable  for  commissions  upon  such  in- 
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complete  sale,  as  such  letter* attached  no  terms 
or  coDditions  to  the  sale,  and  It  was  right  to  In- 
form the  purchaser  of  the  fact.  Smith  v.  Nl- 
coll,  91  Uun,  173,  174. 

b.  Wrongful  termination  of  agency. 

The  general  question  of  the  revocation  of  the 
broker's  authority  will  be  found  In  a  future 
note,  and  only  the  phase  of  It  which  touches 
upon  the  wrongful  revocation  of  his  agency  will 
be  found  treated  of  In  this  section. 

It  may  be  stated  as  a  general  doctrine  of  the 
law  governing  the  question  of  the  revocation  of 
a  real-estate  broker's  agency  that  such  agency 
cannot  be  revoked  In  bad  faith  as  a  device  for 
escaping  payment  of  commissions.  Carroll  v. 
Pettlt,  67  Hun,  418 ;  Ware  v.  Dos  Passos,  4 
App.  Dlv.  32,  35 ;  McKnlght  v.  Thayer,  48  N.  Y. 
S.  R.  620,  622 ;  Ames  v.  McNally.  6.  Misc.  93, 
94;  Stedman  v.  Richardson,  100  Ky.  79;  Llpe 
V.  Ludewick,  14  111.  App.  372,  375;  Slbbald  v. 
Bethlehem  Iron  Co.  83  N.  Y.  378,  22  Am.  Rep. 
441 ;  Smith  v.  Anderson,  2  Idaho,  495 ;  Schuster 
V.  Martin,  45  111.  App.  481 ;  Lapsiey  v.  Holrldge, 
71  111.  App.  652 ;  McConaughy  v.  Mahannah,  28 
111.  App.  169 ;  Wilson  v.  Dyer,  12  Ind.  App.  320 ; 
Doonan  v.  Ives,  73  Ga.  295,  301 ;  Geery  v.  Pol- 
lock, 16  App.  Dlv.  321 ;  Cook  v.  Forst,  116  Ala. 
395 ;  Woolley  v.  Loew,  80  Hun,  294,  295 ;  GU- 
lett  V.  Corum,  7  Kan.  156;  Gottschalk  v.  Jen- 
nings, 1  La.  Ann.  5,  7,  45  Am.  Dec.  70 ;  Prlckett 
V.  Badger,  1  C.  B.  N.  S.  296,  26  L.  J.  C.  P.  N. 
S.  33,  3  Jur.  N.  S.  66 ;  Henderson  v.  Vincent, 
84  Ala.  99. 

If  there  is  a  fraud  on  the  part  of  the  prin- 
cipal In  the  revocation  of  the  broker's  authority, 
and  be  avails  himself  of  the  Information  pro- 
cured by  the  broker,  the  latter  will  still  be  en- 
titled to  his  commissions.  Beale  v.  Creswell, 
8  Md.  196,  201. 

The  principal  cannot  withdraw  the  property 
from  the  broker's  hands  where  the  latter's  acts 
or  services  have  Inured  to  the  principal's  benefit 
without  paying  the  broker's  compensation. 
Gottschalk  v.  Jennings,  1  La.  Ann.  5,  7,  45  Am. 
Dec.  70. 

And  It  has  been  held  that  if  the  broker  places 
the  matter  before  his  principal  In  such  a  man- 
ner that  success  Is  practically  certain  and  Im- 
mediate, the  revocation  by  the  principal  of  the 
broker's  authority  and  the  termination  of  the 
agency  before  the  completion  of  the  sale  will 
not  deprive  the  broker  of  his  commissions. 
Blumenthal  v.  Goodall,  89  Cal.  251. 

So,  the  principal  cannot  arbitrarily  cut  off 
the  agent's  authority  In  the  midst  of  what 
would  be  a  successful  agency,  and  then,  al- 
though taking  advantage  of  the  agent's  services, 
refuse  him  compensation.  Knox  v.  Parker,  2 
Wash.  34,  37. 

And  the  principal  cannot  where  he  has  knowl- 
edge that  the  broker  Is  negotiating  with  the 
proposed  purchaser  cancel  his  authority  and 
effect  the  sale  himself,  and  thereby  avoid  pay- 
ment of  the  broker's  commission.  Heaton  v. 
Edwards,  90  Mich.  500;  Lane  v.  Albright,  49 
Ind.  275,  279. 

Again,  it  has  been  held  that  the  principal  can- 
not make  such  a  withdrawal  where  the  broker's 
Introduction  or  disclosure  Is  the  foundation  for 
the  sale.  Keener  v.  Harrod,  2  Md.  63,  56  Am. 
Rep.  706,  70S ;  Wilkinson  v,  Martin,  8  Car.  &  P. 
1 ;  Re  Gibson,  3  Pa,  DIst.  R.  147,  148. 

Sa,  after  negotiations  begun  through  a 
broker's  intervention  have  virtually  culmin- 
ated In  a  sale,  the  broker  cannot  b?  discharged 
so  as  to  deprive  him  of  his  commissions.  Live- 
ly V.  Miller,  61  Md.  336.  343. 

And  If,  In  the  midst  of  negotiations  Instituted 
by  the  broker  which  are  plainly  and  evidently 
43  L.  R.  A. 


approaching  success,  the  principal  shoald  re- 
voke the  authority  of  the  broker  with  a  view 
of  concluding  a  bargain  without  his  aid  and 
avoiding  the  payment  of  commissions  about  to 
be  earned.  It  mav  well  be  said  that  the  due  per- 
formance of  his  obligation  by  the  broker  was 
purposely  terminated  by  the  principal.  Car- 
roll V.  Pettlt,  67  Hun,  418;  Ames  v.  McNally, 
6  Misc.  93,  94. 

In  the  last-mentioned  case  the  principal 
withdrew  the  property  after  the  broker  had 
found  a  purchaser,  stating  at  the  tlm«  that  he 
did  not  know  that  he  cared  to  sell,  but  sold  the 
same  within  three  days  to  the  same  purchaser 
without  any  appreciable  effort  at  a  less  price. 

In  a  case  In  which  brokers  claimed  commis- 
sions for  making  a  trade  of  real  estate  under 
a  promise  of  a  certain  commission  or  compensa- 
tion In  case  the  same  was  effected,  in  which  the 
brokers  claimed  they  brought  about  the  sale, 
but  the  facts  showed  that  the  principals  had 
changed  their  propositions  and  the  same  ap- 
peared to  have  been  done  In  order  to  dispense 
with  the  brokers'  services,  and  no  notice  was 
given  to  them  of  the  fact.  It  was  held  the  brok- 
ers were  still  entitled  to  their  commissions. 
Bash  V.  Hill,  62  111.  216 ;  Lane  v.  Albright,  49 
Ind.  275,  279. 

So.  If  the  agency  is  allowed  to  mn  for  a  con- 
siderable period,  and  the  broker  has  expended 
labor  and  large  sums  of  money,  and  the  same  is 
suddenly  revoked  by  the  principal  at  a  time 
when  the  broker  is  accomplishing  his  purpose. 
It  has  been  held  that  he  can  recover  for  his 
time,  labor,  and  expense  on  a  quantum  meruit. 
Jaekel  v.  Caldwell,  156  Pa.  266,  276. 

And  the  broker  win  be  entitled  to  recover  his 
expenses  and  the  value  of  his  services  In  a  case 
where  he  Is  employed  for  a  definite  period  and 
the  principal  revokes  his  authority  without 
cause  within  such  period.  Glover  v.  Hender- 
son, 120  Mo.  867,  376 ;  Ehrllch  v.  Mtna  L.  Ins. 
Co.  88  Mo.  249 ;  Kirk  v.  Hartman,  63  Pa.  97 ; 
Durkee  v.  Gunn.  41  Kan.  496 ;  Vincent  v.  Wood- 
land Oil  Co.  165  Pa.  402,  410. 

If  there  is  a  special  contract  by  which  the 
broker  has  the  exclusive  right  to  sell  for  a 
given  period,  and  Is  to  have  all  over  a  given 
amount  by  way  of  commissions,  he  cannot  be 
deprived  of  his  commissions  by  a  sale  by  his 
principal  at  a  price  below  that  at  which  the 
broker  could  have  sold,  as  such  an  agency  is  not 
revocable  at  the  pleasure  of  the  principal. 
Strlngfellow  v.  Powers,  4  Tex.  Civ.  App.  199. 

So,  where  ali  the  expenses  leading  up  to  the  sale 
were  to  be  borne  by  the  brokers,  who  were  to 
have  half  of  the  profits  over  a  certain  amount, 
the  principal's  revocation  of  authority  after  the 
brokers  had  acted  In  the  matter  was  held  not 
to  bar  their  right  to  commissions.  Durkee  v. 
Gunn,  41  Kan.  496.  In  this  case  the  authority 
was  originally  srlven  to  a  firm  of  brokers,  and 
after  a  dissolution  by  the  retirement  of  a  part- 
ner the  principal  sought  to  revoke  the  authority. 

If  the  consent  of  the  brokers  to  a  contract 
accepting  a  less  sum  In  lieu  of  the  full  commis- 
sions due  to  them  under  a  contract  for  the  sale 
of  property  Is  obtained  through  fraud  exer- 
cised by  the  principal.  It  may  be  rescinded  by 
the  broker  provided  such  rescission  Is  made 
promptly  upon  discovering  the  facts  which  en- 
titled them  to  rescind,  coupled  with  an  offer 
to  restore  to  the  principal  the  amount  so  re- 
ceived by  the  broker.  Doblnson  v.  McDonald. 
92  Cal.  33,  37. 

And  In  cases  In  which  the  property  has  been 
withdrawn,  and  a  sale  subsequently  made,  the 
question  should  be  submitted  to  the  jury  as  to 
whether  or  not  the  property  was  withdrawn, 
and  If  It  was  withdrawn  whether  the  with- 
drawal was  in  good  faith  or  in  order  to  defraud 
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the  broker  of  his  commlsBions,— especially  {  Mo.  App.  177,  193 :  Doty  ▼.  Miller,  43  Barb, 
where  from  the  factu  the  jury  might  find  that  529.  530 ;  Glcntworth  v.  Luther,  21  Barb.  145 ; 
•uch  a  withdrawal  under  the  circumstances  was  '  Holly  v.  Gosling,  3  E.  D.  Smith,  262 ;  Flske  y. 
nothing  more  than  an  expedient  for  cheating  the  >  Soule,  S7  Cal.  313.  321 ;  Smith  v.  Schlele,  93 
broker  of  his  commissions.     Ames  v.  McNally,  1  Cal.  144,  149 ;  Middleton  t.  Flndla,  25  Cal.  76. 


6  Misc.  93,  94. 

It  has,  however,  been  held  that  if  It  does  not 
appear  that  the  broker  has  got  anyone  to  the 
point  of  buying,  or  that  there  is  a  material  cer- 
tainty that  any  one  of  the  persons  with  whom 
he  has  been  negotiating  has  Anally  entered  into 
a  contract  of  purchase,  the  termination  of  the 
broker's  agency  will  not  deprive  him  of  any- 
thing he  has  acquired :  and  that,  even  if  It 
should  appear  that  the  owner  may  have  fancied 
that  he  could  effect  a  sale  with  the  party  who 
has  been  In  negotiation  with  the  broker,  and 
that  be  might  by  such  means  avoid  the  payment 
of  commissions,  yet  if  it  is  uncertain  that  he 
could  effect  a  sale,  and  there  Is  no  one  stand- 
ing ready  to  buy,  the  principal  cannot  in  such  a 
case  be  chargeable  with  legal  fraud,  especially 
where  It  Is  shown  that  the  broker  had  the  prop- 
erty in  hand  for  a  long  period  of  time,  and  the 
principal's  evidence  tends  to  show  that  the 
agency  was  not  abruptly  and  arbitrarily 
terminated,  whatever  may  be  thought  of  the 
propriety  or  the  fairness  of  the  principal's  con- 
duct In  taking  the  property  away  from  the 
agent,  when  he  has  informed  him  that  he  had 
parties  in  view  whom  he  hoped  to  bring  to  an 
acceptance  of  the  offer.  Slater  v.  Holt,  10  N. 
Y.  S.  U.  257.  261. 

And  It  is  in  all  cases  a  question  for  the  Jury 
to  decide  whether  the  revocation  of  the  broker's 
authority  was  made  in  good  faith,  or  was  a 
mere  subterfuge  to  relieve  the  principal  from 
pAvraent  of  commissions.  Kelly  v.  Marshall, 
172  Pa.  896,  399. 

In  a  case  in  which  the  broker  was  employed 
to  effect  an  exchange  of  property  and  the  nego- 
tiations failed,  and  the  principal  notified  the 
broker  that  he  withdrew  his  offer,  and  the  other 
party  placed  his  property  in  the  hands  of  other 


81 ;  Gonzales  v.  Board.  57  Cal.  225 ;  Phelps  v. 
Prusch,  83  Cal.  626,  628:  Birmingham  Land  & 
Loan  Co.  v.  Thompson,  86  Ala.  146 ;  Knapp  v. 
Wallace,  41  N.  Y.  477;  Stange  v.  Gosse,  110 
Mich.  153:  Block  v.  Ryan,  4  App.  D.  C.  283; 
Parker  v.  Walker,  86  Tenn.  566 :  Kyle  v.  Rlp- 
pey,  20  Or.  447,  453 ;  Gilder  v.  Davis,  137  N. 
Y.  504,  20  L.  R.  A.  398;  Roberts  v.  Kimmons, 
65  Miss.  332,  334  :  Kock  v.  Emmerllng,  22  How. 
69,  16  L.  ed.  292:  Sibbald  v.  Bethlehem  Iron 
I.  Co.  83  N.  Y.  378.  22  Am.  Rep.  441 ;  Chrlstensen 
V.  Wooley,  41  Mo.  App.  53 ;  Collins  v.  Fowler, 
8  Mo.  App.  588 ;  Love  v.  Owens,  31  Mo.  App. 
501 ;  Hynes  v.  Brettelle,  70  Mo.  App.  844 ; 
Barber  v.  Hiidebrand,  42  Neb.  400;  McLaugh- 
lin V.  Wheeler,  1  S.  D.  497 :  Jarvls  v.  Schaefer, 
105  N.  Y.  289,  292,  293;  Lockwood  v.  Halsey, 
41  Kan.  166 :  Cheatman  v.  Yarbrough,  90  Tenn. 
77,  79;  McGavock  v.  Woodlief.  20  How.  221. 
15  L.  ed.  884  ;  Fraser  v.  Wyckoff,  63  N.  Y.  448 ; 
Cook  V.  Flske,  12  Gray.  493 ;  Gilchrist  v.  Clarke, 
86  Tenn.  583,  585 ;  Parker  v.  Walker,  86  Tenn. 
566:  Hamlin  v.  Schulte.  34  Minn.  534,  536; 
StUlman  v.  Mitchell,  2  Robt.  523,  637 ;  Chilton 
V.  Butler.  1  E.  D.  Smith.  150;  Armstrong  v. 
Wann,  29  Minn.  126 ;  Jones  v.  Adler,  34  Md. 
440 ;  Phelan  v.  Gardner,  43  Cal.  306 ;  Rupp  v. 
Sampson,  16  Gray,  398,  77  Am.  Dec.  416 :  Moses 
V.  Blerllng,  31  N.  Y.  462 ;  Mooney  v.  Elder,  56 
N.  Y.  238 ;  Barnard  v.  Monnot,  8  Keyes,  203 ; 
Lynch  v.  McKenna,  58  How.  Pr.  42 ;  Parmly  y. 
Head,  38  111.  App.  134,  136 :  Monroe  v.  Snow, 
131  111.  126,  136;  Buckingham  v.  Harris,  10 
Colo.  455 ;  Watson  y.  Brooks,  8  Sawy.  316,  319, 
320:  Tousey  v.  Etzel,  9  Utah,  829;  Halsey  v. 
Monterlo,  92  Va.  581,  588 ;  Martin  v.  SlUlman, 
53  N.  Y.  615 ;  Lloyd  v.  Matthews,  51  N.  Y.  124. 
And  If  the  purchaser  procured  is  accepted  by 
the  principal,  and  the  sale  Is  not  consummated 


brokers,  and  subsequently  the  same  parties  were    by  the  principal's  inability  to  make  a  good  title, 


brought  together  under  other  influences,  and  a 
trade  was  consummated  upon  the  terms  first 
proposed  by  the  party  introduced  by  the  broker, 
it  was  held  that  the  fact  that  the  principal  ac- 
cepted such  terms  after  revocation  of  the  brok- 
er's authority  was  not  of  Itself  such  evidence  of 
had  faith  as  would  entitle  the  broker  to  recover, 
^-especially  where  the  evidence  showed  that 
when  the  first  negotiations  were  ended  neither 


of  the  parties  Intended  or  expected  to   renew*  a  good  and  indefeasible  title,  and  If  after  In 


them.     Uphoff  v.  Ulrlch.  2  III.  App.  399,  401. 

Upon  the  general  question  of  a  sale  by  the 
principal  after  withdrawal  or  termination  of 
the  agency  as  affecting  the  broker's  performance 
of  his  contract,  see  note  to  Hoadley  v.  Savings 
Bank  of  Danbury  (Conn.)  —  L.  R.  A.  — b 

III.  Defective  title, 

a.  Oeneral  doctrine* 

In  general  it  may  be  stated  that  If  the  broker 
lias  acted  in  good  faith,  performed  his  contract, 
and  done  all  that  he  was  bound  to  do,  and  the 
aale  with  the  purchaser  procured  by  the  broker 
Is  not  carried  out,  or  falls  through,  owing  to 
the  defective  title  of  the  principal,  the  vendor, 
the  broker  will  still  be  entitled  to  his  commis- 
sion in  the  absence  of  evidence  showing  that 
the  broker  had  knowledge  of  such  defect,  or  of 
a  stipulation  to  the  contrary  in  the  contract  be- 
tween the  principal  and  the  broker.  Smith  v. 
Mooney,  14  N.  Y.  Week.  Dig.  237;  Sullivan  v. 


vestlgation  a  defect  In  the  title  Is  discovered  the 
purchaser  has  a  right  to  repudiate  the  contract 
without  incurring  any  liability  on  account  there- 
of, and  the  repudiation  of  such  a  contract  by 
the  purchaser  will  not  excuse  the  principal  from 
his  obligation  to  pay  the  broker's  commissions. 
Birmingham  Land  &  Loan  Co.  v.  Thompson,  86 
Ala.  146 ;  Flinn  v.  Barber,  64  Ala.  193 ;  Cuilum 
y.  Branch  Bank,  4  Ala.  28,  87  Am.  Dec.  725. 

And  if  within  a  reasonable  time  the  broker 
has  done  ail  that  he  was  bound  to  do  under  his 
contract  to  find  a  purchaser,  he  is  entitled  to 
his  commissions,  and  his  right  to  compensation 
does  not  depend  upon  the  validity  or  Invalidity 
of  his  principal's  title,  and  is  not  affected  by 
the  purchaser's  refusal  to  accept  the  same  and 
complete  the  sale  solely  on  that  ground.  Gon- 
zales V.  Broad,  57  Cal.  224. 

And   the   fact   that  the   seller's   title  to   the 

property    proves    defective,    and    therefore    the 

contract  to  purchase  Is  not  carried  out,  will  not 

defeat  the  broker's  right  to  recover  his  commls- 

Hampton  (Tex,  Civ.  App.)  32  S.  W.  235;  Conk-    sions  from  the  purchaser  who  employed  him  to 

ling  y.  Krakauer,  70  Tex.  735 ;  Goodridge  v.  Hoi-  |  find  a  seller,  when  the  seller  was  Introduced  In 

laday,  18  111.  App.  363.  305;  Hart  v.  Hopaon,  52    good  faith  by  the  broker,  and  a  valid  written 

43  L.  R.  A«  39 


the  broker's  right  to  commissions  Is  not  de- 
pendent upon  the  question  of  the  purchaser's 
ability  to  perform  the  contract.  Davis  y. 
Morgan,  96  Ga.  518,  520. 

The  rule  has  also  been  stated  as  follows ;  when 
a  proposed  purchaser  agrees  to  buy,  and  nothing 
Is  said  about  the  title,  he  has  a  right  to  be- 
lieve he  will  get  a  good  title,  and  the  Induce- 
ment to  buy  Is  that  the  purchaser  may  acquire 
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contract  of  sale  and  purchase  was  entered  In- 
to between  the  parties.  Knapp  y.  Wallace,  41 
N.  Y.  477. 

It  has  also  been  held  that  the  rule  is  the  same 
where  the  sale  falls  through  owing  to  an  en- 
cumbrance upon  the  property.  Birmingham 
Land  &  Loan  Co.  y.  Thompson,  86  Ala.  146. 

So,  it  has  been  stated  that  if  the  broker  does 
not  know  of  defects  in  the  title  at  the  time  he 
enters  into  the  contract,  or  at  the  time  he  per- 
forms the  work»  he  has  the  right  to  assume  that 
the  title  to  the  property  he  deals  with  is  free 
from  infirmity,  and  in  such  a  case  he  will  be 
entitled  to  recoyer  his  commissions.  Berg  y. 
San  Antonio  Street  R.  Co.  (Tex.  Ciy.  App.)  43 
S.  W.  020;  Gibson  y.  Gray  (Tex.  Ciy.  App.)  48 
S.  W.  922:  Gauthier  y.  West,  45  Minn.  192; 
Birmingham  Land  &  Loan  Co.  y.  Thompson, 
86  Ala.  146 ;  Sweeney  y.  Tenmile  Oil  &  Gas  Co. 
160  Pa.  103:  Phelps  y.  Prusch,  83  Cal.  626; 
Peet  y.  Sherwood,  43  Minn.  447. 

And  in  the  case  of  an  employment  of  an  agent 
to  find  a  purchaser  of  real  estate  where  nothing 
Is  said  or  understood  between  them  as  to  the 
title,  it  has  been  held  that  the  implication  of 
the  law  is  between  the  principal  and  the  agent 
as  between  owner  and  purchaser,  that  the  owner 
has  an  intent  to  conyey  a  good  title,  and  it  Is 
no  defense  to  the  agent's  claim  for  commissions 
that  his  agreement  proyided  that  the  purchaser 
should  get  a  good  title,  either  in  general  terms, 
or  that  certain  particular  encumbrances  should 
be  remoyed.  McLaughlin  y.  Wheeler,  1  S.  D. 
497 ;  Birmingham  Land  &  Loan  Co.  y.  Thomp- 
son, 86  Ala.  1^6. 

So,  the  fact  that  the  contract  contains  a  con- 
dition that  the  title  shall  be  made  clear  and 
satisfactory  to  the  purchaser  has  been  held  to 
be  but  an  expression  of  what  is  implied  by  law. 
in  the  absence  of  an  agreement  that  the  pur- 
chaser will  take  the  risk  of  the  title,  and  will 
not  bar  the  broker's  right  to  commission  if  the 
title  proves  defectiye.  Roberts  y.  Kimmons,  65 
Miss.  332,  334. 

And  if  the  owner  refuses  or  declines  to  take 
any  steps  to  remove  the  defect  or  cloud,  or  to 
produce  to  the  purchaser  evidence  that  the  title 
is  not  in  fact  faulty,  the  agent  is  entitled  to  his 
commissions  the  same  as  if  he  had  consummated 
the  sale.  Gerhart  v.  Peck,  42  Mo.  App.  644, 
651 ;  Carpenter  v.  Rynders.  52  Mo.  278 ;  Budd 
v.  Zoller,  52  Mo.  238 ;  Nesbltt  v.  Hesler,  49  Mo. 
883  :  Love  v.  Owens,  31  Mo.  App.  501 ;  Holly  v. 
Gosling,  3  E.  D.  Smith,  263;  Christensen  v. 
Wooley,  41  Mo.  App.  53. 

The  fact  that  the  principalis  title  is  good, 
bad,  or  IndiflTerent  will  not  affect  the  broker's 
right  to  commission  upon  an  exchange  where 
the  party  procured  by  him  has  a  good  title  and 
such  party  is  produced  to  his  principal  and 
offers  to  make  a  binding  contract.  Moskowitz 
y.  Hornberger,  20  Misc.  658,  Affirming  19  Misc. 
429. 

The  rule  is  supported  by  the  doctrine  that 
there  is  no  breach  on  the  purchaser's  part  in 
declining  to  take  a  defective  title  as'  he  is  en- 
titled to  a  merchantable  one,  a  marketable 
title,  such  a  one  as  will  bring  in  the  market  as 
high  a  price  with  as  without  objection.  Parmly 
y.  Head,  33  111.  App.  134  ;  Parker  v.  Porter,  11 

111.  App.  605 ;  Brown  v.  Cannon,  10  111.  174. 
The  rule  is  also  founded  upon  the  theory  that 

the  principal,  as  the  owner  of  land,  impliedly 
warrants  that  he  has  a  marketable  title  thereto 
for  the  purposes  desired,  and  impliedly  con- 
tracts that  he  has  the  ability  and  can  confer  a 
perfect  title.     Middleton  v.  Thompson,  163  Pa. 

112,  120 ;  Berg  v.  San  Antonio  Street  R.  Co. 
(Tex.  Civ.  App.)  43  S.  W.  929:  Gauthier  v. 
West,  45  Minn.  192,  193 ;  Birmingham  Land  & 
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Loan  Co.  v.  Thompson,  86  Ala.  146:  Sweeney 
y.  Tenmile  Oil  &  Gas  Co.  130  Pa,  193;  Phelps 
v.  Prusch,  83  Cal.  626;  Peet  v.  Sherwood,  43 
Minn.  447 ;  Hamlin  v.  Schulte.  34  Minn.  534  ; 
Gerhart  v.  Peck,  M2  Mo.  App.  644.  651. 

The  rule  also  arises  from  the  fact  that  the 
broker  is  not  a  guarantor  of  his  principar* 
title.  Clapp  y.  Hughes,  1  Phila.  382;  Hart  t. 
Hopson,  52  Mo.  App.  177,  198;  Barber  v.  Hll- 
debrand,  42  Neb.  400. 

And  that  the  broker  is  not  responsible  for 
the  condition  of  his  principal's  title.  Kyle  t. 
RIppey,  20  Or.  447. 

And  that  it  is  the  duty  of  the  principal  seek- 
ing to  sell  his  real  estate  to  look  to  his  title, 
and  that  it  Is  no  part  of  the  duty  of  the  broker 
to  do  this  for  him.  Christensen  y.  Wooley,  41 
Mo.  App.  53. 

The  agent,  upon  his  agreement  to  negotiate 
a  sale,  assumes  no  obligation  or  responsibility 
in  reference  to  the  title,  unless  It  is  made  a  part 
of  his  duty  to  have  the  title  examined  before 
attempting  to  effect  a  sale,  and  his  right  to  com- 
mission is  not  dependent  upon  the  contingency 
of  the  principal's  title  being  good.  Gerhart  v. 
Peck.  42  Mo.  App.  644,  651;  Roberts  v.  Kim- 
mons,  65  Miss.  332,  334. 

So,  It  is  no  part  of  the  broker's  duty  to  make 
representations  as  to  the  title  for  the  reason 
that  he  has  nothing  to  do  with  It,  in  the  absence 
of  evidence  showing  any  violation  of  trust  or 
duty  on  his  part.  Hart  v.  Hopson,  52  Mo.  App. 
177,  193. 

And  it  has  been  held  that  the  broker  has 
nothing  to  do  with  the  title  or  ownership  of  the 
property,  and  that  even  his  knowledge  as  to  the 
title  or  the  equitable  estate  of  another  therein 
is  of  no  consequence,  and  if  the  principal 
wishes  to  make  any  stipulations  respecting  the 
same  they  should  be  made  in  the  contract  be- 
tween  himself  and  the  broker.  Martin  y.  Ede, 
103  Cal.  157. 

But  see  infra.  III.  b. 

So,  the  fact  that  at  the  time  the  written  con- 
tract was  entered  into  between  the  principal 
and  the  agent  for  compensation  for  services 
rendered  in  procuring  a  purchaser,  the  principal 
had  only  a  possessory  title,  and  afterwards  pro- 
cured a  full  title,  was  held  not  to  bar  his  right 
to  recover.     Campbell  v.  Thomas.  87  Cal.  428. 

Again,  it  has  been  stated  that  the  question  of 
the  delivery  of  the  possession,  the  examination 
of  the  title,  and  the  form  of  the  conveyance  with 
Its  covenants,  are  matters  which  require  con- 
ference and  time  for  completion,  and  are  for 
the  determination  of  the  owner,  and  do  not  per- 
tain to  the  duties,  and  are  not  within  the  au- 
thority, of  a  real-estate  broker.  McCuUough  y. 
Hitchcock,  11  Conn.  401. 

So,  if  the  contract  of  sale  Is  made  without 
any  stipulation  as  to  the  examination  of  the 
title,  the  right  of  the  purchaser  to  examine  it 
Is  implied  and  if  upon  such  examination  It  ap- 
pears that  there  is  a  substantial  defect  in  the 
title  be  may  decline  to  proceed  and  yet  the 
broker  will  be  entitled  to  his  commissions. 
Watson  v.  Brooks,  8  Sawy.  816,  819,  320. 

Upon  the  above  stated  doctrine  It  was  held 
that  where  the  broker  procured  a  purchaser 
within  the  time  specified,  and  the  principal  re- 
fused to  complete  the  transaction  upon  the  as- 
sumption that  such  purchaser  was  not  entitled 
to  examine  the  state  of  the  title  before  paying 
the  purchase  money  and  taking  the  conyeyance, 
unless  he  could  do  so  within  the  time  limited 
for  making  the  contract,  such  refusal  on  be- 
half of  the  principal  was  wrongful,  and  consti- 
tuted a  default  on  his  part  which  entitled  the 
broker  to  recover  his  commissions.     Ibid. 

Where  a  principal  accepted  the  purchaser  In- 
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troduced  by  the  broker,  and  entered  Into  a  bind- 
ing contract  wltb  bim  which  was  not  carried  out 
owing  to  a  defect  in  the  title.  It  was  held  that 
the  principal  could  not  avail  himself  of  the  fact 
that  such  purchaser  insisted  upon  the  insertion 
of  a  clause  In  the  contract  referring  the  ques- 
tion of  title  to  the  opinion  of  counsel,  and  made 
his  position  conclusive  upon  that  question,  es- 
pecially where  such  condition  was  agreed  to  and 
adopted  by  the  principal  as  satisfactory  to  him, 
and  the  purchaser  was  accepted  with  such 
modifications  of  the  original  terms,  and  espe- 
cially as  there  was  no  suggestion  that  such 
counsel  did  not  act  in  perfect  good  faith,  or  that 
he  did  not  reach  a  true  and  Just  conclusion,  or 
that  the  title  was  not  in  fact  imperfect.  Good- 
rldge  V.  Holladay,  18  111.  App.  363,  366. 

So,  it  has  been  held  that  if  the  defects  shown 
by  the  abstract  of  title  are  only  apparent,  and 
are  merely  some  cloud  on  the  title  which  could 
be  easily  removed.  It  Is  the  princlpars  duty  to 
have  such  cause  removed,  so  that  the  sale  may 
not  fall  through  on  that  account,  and  his  neg- 
lect in  this  respect  will  not  bar  the  broker's 
right  to  commissions.  Kylev.  Rlppey,20  0r.  447. 

And  in  a  case  in  which  there  was  a  defect  In 
the  principal's  title,  and  the  sale  was  not  com- 
pleted for  two  years  after  the  time  fixed  by  the 
contract,  the  broker  was  still  held  entitled  to 
commissions  as  there  had  been  no  abandonment 
of  the  transaction.  Mlchaells  v.  Gahren,  9  App. 
Dlv.  495. 

Again  If  the  principal  represents  that  he  owns 
and  has  a  good  title  to  real  estate,  and  employs 
an  agent  to  sell  the  same  he  cannot  in  the  ab- 
sence of  an  agreement  to  that  effect  deny  to  the 
agent  compensation  for  his  services  In  making 
a  sale  which  is  afterwards  defeated  because  the 
title  proved  defective.  Roberts  v.  Kimmons.  05 
Miss.  332,  334  ;  Mlddleton  v.  Flndla,  25  Cal. 
T6,  81 ;  Knapp  v.  Wallace.  41  N.  Y.  477 ;  Doty  v. 
Aiiiler,  43  Barb.  529 ;  Holly  v.  Gosling,  3  E.  D. 
Smith,  202 ;  Hamlin  v.  Schulte.  34  Minn.  534 ; 
Kock  V.  Emmerllng,  22  How.  69,  16  L.  ed.  292 ; 
Slbbald  V.  Bethlehem  Iron  Co.  83  N.  Y.  378,  22 
Am.  Rep.  441. 

Where  the  principal  osserted  his  title  to  be 
good  and  that  his  attorneys  had  so  advised  him, 
and  there  was  nothing  to  show  that  the  broker 
undertook  to  pass  upon  the  question  of  title,  or 
that  his  right  to  compensation  for  services  could 
be  denied,  it  was  held  that  the  broker's  right 
to  commissions  was  not  affected  by  any  ques- 
tion of  title  arising  between  the  principal  and 
the  purchaser  in  consequence  of  which  the  con- 
tract was  not  performed.  Conkllng  v.  Krak- 
auer,  70  Tex.  735. 

So.  In  a  case  In  which  the  purchaser  was 
ready  and  willing,  and  even  anxious,  to  buy, 
but  the  principal  was  unable  or  unwilling  to 
give  a  perfect  title,  and  while  the  money  was 
on  deposit  awaiting  the  action  on  the  principal's 
part  he  sold  the  land  to  another,  where  the  evi- 
dence proved  that  the  principal  had  represented 
to  the  broker  and  to  a  person  who  desired  to 
pnrchasa  that  his  title  was  perfect,  but  investiga- 
tion and  evidence  showed  it  was  not,  and  the 
evidence  failed  to  show  that  the  broker  was 
employed  to  procure  a  purchaser  to  take  the 
property  regardless  of  title,  it  was  held  that  the 
broker  was  entitled  to  his  commissions  upon  the 
sale,  which  was  never  consummated.  Sullivan 
V.  Hampton  (Tex.  Civ.  App.)  32  8.  W.  235. 

And  where  it  was  admitted  that  a  purchaser 
was  found  willing  to  purchase  at  the  price,  and 
that  a  written  contract  was  entered  Into  with 
the  principal,  who  guaranteed  the  title  to  be 
free  and  unencumbered,  and  it  subsequently  ap- 
peared that  there  was  a  mortgage  upon  the 
property,  and  the  purchaser  then  refused  to 
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purchase.  It  was  held  that  such  fact  was  not  a 
defense  to  the  broker's  right  to  commissions,  as 
he  was  not  employed  to  effect  a  binding  con- 
tract for  the  purchase  of  the  property,  and  did 
not  act  as  agent  In  executing  the  contract,  as 
the  contract  was  signed  by  the  principal  him- 
self, whose  failure  to  consummate  a  binding 
contract  could  not  militate  against  the  broker's 
rights,  as  the  broker's  duties  were  performed 
and  ix\a  commission  earned  on  finding  a  pur- 
chaser ready  and  willing  to  purchase,  the  duty 
of  effecting  a  binding  contract  then  devolving 
upon  the  principal,  whose  duty  it  was  to  incor- 
porate therein  such  performance  as  would  make 
it  binding  notwithstanding  the  existence  of  the 
mortgage.  Heintz  v.  Boehmer,  4  Ohio  N.  P. 
226. 

Again,  it  has  been  held  that  the  fact  that 
there  Is  a  written  agreement  to  sell  signed  by 
the  principal,  and  his  tender  to  the  purchasers 
of  a  deed  with  general  warranty,  precludes  any 
pretense  that  he  intended  to  sell  less  than  a 
perfect  title,  or  that  he  expected  the  broker  to 
find  a  purchaser  who  would  be  willing  to  take 
a  title  such  as  his  might  actually  be.  Conk' 
ling  V.  Krakauer,  70  Tex.  735. 

So,  the  mere  fact  that  the  contract,  procured 
by  the  broker  with  the  purchaser,  provides  that 
the  title  to  the  principal's  properties,  and  the 
legality  of  the  same,  shall  be  satisfactory  to 
the  purchaser's  attorneys.  Is  not  a  recognition 
that  an  adverse  contingency,  such  as  a  defect 
In  title,  might  arise  sufficient  to  defeat  the  brok- 
er's right  to  commissions.  Berg  v.  San  An- 
tonio Street  R.  Co.  (Tex.  Civ.  App.)  43  S.  W. 
929. 

It  has  also  been  held  that  if  the  principal , 
enters  Into  an  agreement  with  the  purchaser 
with  a  condition  attached  that  the  deposit  made 
by  the  purchaser  is  to  be  returned  if  the  title 
should  not  prove  good,  the  mere  fact  that  such 
deposit  is  returned  to  the  purchaser  without 
the  knowledge  or  consent  of  the  principal, 
owing  to  a  defect  in  the  title,  will  not  affect 
the  broker's  right  to  commission,— especially 
where  the  principal,  for  the  purpose  of  defeat- 
ing the  sale,  leads  the  purchaser  to  believe  the 
title  Is  bad  so  as  to  deprive  the  broker  of  his 
commissions.     Phelps  v.  Prusch,  83  Cal.  626. 

And  the  mere  fact  that  the  contract  between 
the  broker  and  his  principal  contains  a  stipu- 
lation that  the  commissions  are  to  be  paid  out 
of  the  purchase  price  will  not  prevent  the 
broker  from  recovering  the  same  when  the  sale 
is  prevented  by  reason  of  the  defective  title  of 
his  principal.  Cneatham  y.  Yarbrough,  90 
Tenn.  77,  79,  80. 

So,  under  a  contract  to  pay  commissions  up- 
on a  sale  of  real  estate,  when  the  property  la 
transferred  to  the  purchaser  by  deed,  the 
principal  cannot  escape  liability  for  commis- 
sions where  the  completion  of  the  sale  is  pre- 
vented by  a  flaw  In  his  title,  especially  where  the 
purchaser  produced  stands  ready  and  willing 
to  complete  the  purchase  upon  a  perfect  title. 
Gauthler  v.  West,  45  Minn.  192.  193. 

And  if  the  broker  agrees  to  wait  for  payment 
of  his  commissions  until  the  sale  is  completed, 
there  is  still  an  implied  contract  that  the  prin- 
cipal has  the  ability  and  can  confer  upon  the 
purchaser  a  perfect  title  to  the  property.  Berg 
V.  San  Antonio  Street  R.  Co.  (Tex.  Civ.  App.)  43 
S.  W.  929. 

In  Cawker  v.  Apple,  15  Colo.  141,  the  broker 
was  held  entitled  to  his  commissions  upon  a  sale 
of  property  where  It  turned  out,  that  the  title 
to  the  whole  was  not  In  his  principal,  and  where 
the  principal  refused  to  execute  a  conveyance 
of  the  contract  unless  he  received  pay  for  the 
land  owned  by  another. 
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So,  It  has  been  held  that  If  the  principal  has 
DO  perfect  title  in  the  property,  but  has  merely 
secured  an  option  to  purchase,  and  such  fact 
is  known  to  the  broker  at  the  time  of  his  em- 
ployment, it  will  not  aflTect  the  broker's  right  to 
commissions  in  the  absence  of  a  provision  in 
the  contract  to  that  effect  betwAen  the  principal 
and  the  broker,  as  it  is  the  principal's  fault  if 
he  does  not  guard  himself  against  any  defects 
that  may  arise  In  the  title  to  the  property 
which  he  seeks  to  purchase.  Martin  v.  Ede,  103 
Cal.  157. 

In  an  action  against  a  broker  to  recover 
moneys  In  his  hands,  in  which  he  made  a  coun- 
terclaim for  commissions,  and  alleged  that  the 
noncompletion  of  the  sale  was  caused  by  the  de- 
lay of  the  principal  in  procuring  a  deed  to  com- 
plete his  title  to  the  land,  an  instruction  to  the 
jury  which  directed  them  that  the  question  as  to 
what  would  be  a  reasonable  time  for  procuring 
a  deed,  was  to  be  determined  by  the  opinion  of 
men  of  "ordinary  skill  and  prudence*'  was  held 
to  be  erroneous,  for  the  reason  that  the  princi- 
pal was  required  to  exercise  reasonable  diligence 
in  his  efforts  to  obtain  a  deed,  and  was  entitled 
to  the  time  required  In  the  exercise  of  such  dili- 
gence, and  the  determination  of  such  question 
of  time  and  of  facts  as  to  the  acts  to  be  done, 
and  the  time  required  to  do  such  acts,  were  sub- 
jects of  consideration  which  must  be  shown  by 
proper  evidence  upon  which  the  Jury  should  de- 
termine the  question ;  although  the  opinion  of  a 
party  familiar  with  such  business  based  upon 
evidence  showing  what  was  necessary  to  be  done 
might  be  competent,  yet  in  such  a  case  the  Jury 
could  not  be  guided  by  the  Independent  opin^ 
ion  of  men  ''of  skill  and  prudence"  not  based 
upon  the  facts  established  by  the  evidence. 
Dent  V.  Powell,  80  Iowa,  456. 

And  in  the  absence  of  specific  instructions  to 
the  contrary  the  principal's  employment  of  a 
broker  Is  sufficient  authority  to  the  latter  to 
make  representations  and  negotiations  upon  the 
basis  that  the  former's  title  to  the  property  is 
good,  and  the  mere  fact  that  a  real -estate  brok- 
er, in  effecting  a  sale,  makes  representations 
respecting  the  title  to  the  purchaser,  as  a  matter 
of  opinion,  and  not  on  the  strength  of  the  per- 
sonal knowledge  of  such  broker,  will  not  defeat 
^hls  commissions  on  a  resale  of  the  property  to 
'the  purchaser  under  the  first  sale,  even  though 
the  purchaser  on  such  second  sale  refuses  to 
carry  out  his  contract  on  the  ground  of  a  defect 
in  title.  Christensen  v.  Wooley,  41  Mo.  App. 
53. 

In  a  case  in  which  the  principal  objected  to 
the  claim  on  the  ground  that  the  agent  or  broker 
had  no  authority  to  make  a  stipulation  that 
"full  briefs  of  title  and  searches  with  opinion 
of  counsel  will  be  required,"  and  to  make  a 
memorandum  of  an  acceptance  upon  the  same 
for  the  opinion  of  a  specified  counsel,  the  court 
held  that  this  was  within  the  Implied  authority 
of  the  broker,  as  the  broker  had  an  authority 
to  stipulate  that  the  title  should  be  marketable 
in  the  opinion  of  counsel,  and  therefore  the 
broker's  right  to  commissions  was  not  affected 
thereby.  Mlddleton  ▼.  Thompson,  163  Pa.  112, 
120. 

So,  even  if  it  be  a  fact  that  the  legal  title  to 
the  property  was  not  in  the  party  employing 
the  broker,  but  in  his  wife,  it  would  not  follow 
that  the  broker  could  not  recover  in  an  action 
against  such  party,  where  there  is  evidence  that 
the  party  renresented  himself  as  owner,  and  as 
such  put  the  property  in  the  hands  of  the 
broker  to  sell  or  exchange,  knowing  at  the  time 
that  the  plaintiff  was  a  broker,  and  that  he  ex- 
pected a  commission,  especially  where  such  par- 
ty stated  that  it  was  all  right ;  that  he  always 
paid  a  commission  and  expected  to  pay  it,  and 
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the  evidence  did  not  conclusively  show  that  he 
was  acting  on  behalf  of  his  wife,  and  that  he  so 
stated,  or  that  he  assumed  to  act  in  any  other 
than  an  Individual  capacity.  Jarvis  v.  Schae- 
fer,  105  N.  Y.  289.  292,  293.  To  the  same  ef- 
fect, Clapp  V.  Hughes,  1  Phila.  882. 

In  Stange  v.  Gosse,  110  Mich.  153,  the  prin- 
cipal and  his  wife  had  executed  an  option  for 
the  sale  of  real  estate  for  a  certain  sum  within 
a  given  time,  by  the  terms  of  which  a  certain 
amount  was  paid  down  and  the  balance  at  a 
future  date.  Under  this  contract  the  party  to 
whom  It  was  executed  was  to  receive  a  certain 
percentage  from  the  amount  for  his  services. 
The  option  was  assigned  to  the  plaintiff,  and  a 
contract  was  entered  into  between  the  principal 
and  his  wife  and  the  plaintiff,  by  which  the 
principal  was  to  sell  at  a  certain  price,  and  an 
abstract  was  to  be  furnished  showing  a  good  and 
perfect  title.  The  title  proved  defective.  In 
an  action  to  recover  the  amount  paid  and  the 
commissions.  It  was  held  that  the  agent  was  en- 
titled to  recover  as  the  failure  to  consummate 
the  sale  by  proving  a  good  title  was  the  fault 
of  the  principal  himself  and  not  of  the  broker. 

Where  a  written  contract  was  entered  Into 
between  the  parties,  and  was  drawn  up  by  the 
broker  at  the  Instance  of  his  principal,  but  the 
same  was  never  consummated  owing  to  the  pur- 
chaser's rejection  of  the  title  and  refusal  to 
complete,  and  the  principal  alleged  that  the 
failure  to  complete  was  due  to  negligence  and  the 
careless  manner  In  which  the  contract  was 
drawn  up  by  the  broker,  it  was  held  that  in  the 
absence  of  evidence  warranting  the  Imputation 
to  the  broker  of  fraud  or  deceit,  or  of  culpable 
acts  of  negligence  in  the  drawing  up  of  such 
contract,  the  principal  could  not  escape  pay- 
ment of  commissions,  brown  y.  Helmuth,  50 
N.  Y.  S.  R.  524. 

The  broker  was  held  entitled  to  recover  his 
commissions  under  a  contract  by  which  he  was 
employed  to  find  a  purchaser  for  his  princlpars 
property,  and  found  one  who  accepted  the  terms, 
provided  **the  titles  and  franchises  ajre  to  be 
subject  to  proper  examination  and  approval," 
where  the  evidence  showed  that  the  sale  was 
never  consummated  owing  to  a  defect  In  the 
title  to  the  property  which  was  leased  to  his 
principals.  Sweeney  v.  Tenmile  Oil  ft  Gas  Co. 
130  Pa.  193. 

In  Hart  v.  Hopson,  b2  Mo.  App.  177,  193, 
a  broker  was  employed  to  procure  a  contract 
from  a  third  party  of  his  interest  in  certain  real 
estate  at  a  fixed  compensation  to  be  paid  when 
the  contract  was  obtained,  but  the  sale  was 
never  consummated  for  the  reason  that  the 
title  was  valueless.  The  broker  was  held  en- 
titled to  his  commission,  as  he  acted  In  ignor- 
ance of  the  fact,  and  performed  his  contract  so 
far  as  he  was  bound  to. 

It  has  also  been  held  that  the  mere  fact  that 
the  title  to  partnership  real  estate  is  vested  in 
one  of  the  partners  will  not  affect  the  agent's 
right  to  connnlssions  where  the  proceeds  of  the 
sale  are  treated  by  them  as  partnership  assets 
distributable  according  to  their  interests  In  such 
real  estate.  Copp  v.  Longstreet,  5  Colo.  App. 
282. 

In  an  action  by  a  real-estate  broker  to  recover 
commissions,  when  the  defense  turns  upon  the 
question  whether  the  title  is  good  or  bad.  it  has 
been  held  that  such  a  question  is  one  of  law,  and 
that  an  attorney  who  is  a  witness  Is  not  to  state 
his  opinion  on  such  question  of  law.  but  must 
state  the  fact  as  to  the  title  if  he  knows  what 
the  facts  are,  and  it  is  for  the  court  to  state 
to  the  Jury  whether  the  title  is  good.  If  the 
facts  are  found  as  claimed.  Leahy  v.  Hair,  83 
111.  App.  461,  464. 

In  a  case  where  an  action  was  brought  to  re* 
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coyer  commlsBions,  and  ^here  the  facts  showed 
that  the  defendant  was  an  agent  to  sell  lands 
for  a  principal,  and  that  he  agreed  with  the 
plaintiff  to  pay  him  a  certain  commission  If  he 
would  find  a  purchaser  ready,  able,  and  willing 
to  purchase,  and  the  plaintiff  found  such  a  pur- 
chaser and  then  the  defendant  discovered  that 
the  land  was  not  the  property  of  his  principal, 
and  that  there  was  therefore  a  mutual  mistake 
which  he  claimed  avoided  the  contract  to  pay 
commissions,  the  plaintiff  was  nevertheless  held 
entitled  to  his  commissions  as  he  was  in  no  way 
responsible  for  the  mistake.  Bartheli  y.  Peter, 
88  Wis.  316. 

But  If  the  broker's  right  to  receive  commis- 
sions from  a  purchaser  is  made  dependent  upon 
the  title  to  the  property  being  satisfactory  he 
cannot  recover  when  the  title  proves  defective 
and  the  purchaser  withdraws  from  the  transac- 
tion in  consequence.  Bab  v.  HIrschbeIn,  35  N. 
Y.  S.  R.  580,  Reversing  33  N.  Y.  S.  R.  423. 

Where  the  record  did  not  show  that  the  prin- 
cipal's title  was  not  good,  and  the  examination 
of  the  title  showed  that  there  was  a  good  posses- 
sory title,  although  a  quitclaim  deed  was  neces- 
sary to  make  It  a  good  record  title,  it  was  held 
that  a  good  title  did  not  necessarily  mean  a 
perfect  record  title,  and  that  under  a  report  of 
persons  who  examined  the  title,  in  order  to  en- 
title the  broker  to  recover  he  must  show  that 
the  title  was  not  good  without  a  quitclaim  deed, 
and  that  such  fact  prevented  the  completion  of 
the  sale,  before  he  can  recover  commission  from 
his  principal  upon  the  ground  that  the  sale 
fell  through  owing  to  defective  title.  Block  y. 
Ryan,  4  App.  D.  C.  288. 

In  the  above  case  the  broker  was  employed  to 
find  a  purchaser.  He  found  one,  and  the  con- 
tract was  signed  by  both  parties  and  was  con- 
firmed by  his  principal,  and  a  deposit  was  paid. 
The  contract  provided  that  the  title  was  to  be 
good  or  the  money  was  to  be  refunded,  and  was 
to  be  completed  by  a  certain  date,  or  In  default 
the  deposit  was  to  be  forfeited.  The  title  was 
found  to  be  a  "good  possessory  title,"  although 
in  order  to  make  it  a  good  record  title  a  quit- 
claim deed  was  necessary,  and  this  the  principal 
offered  to  make  provided  the  purchaser  made  an 
extra  cash  payment  which  could  be  deducted 
from  the  balance,  and  this  the  purchaser  re- 
fused to  do  and  the  matter  fell  through.  It 
was  held  that  the  broker  was  not  entitled  to 
his  commissions. 

And  if  the  broker  merely  procures  a  party  to 
make  an  offer  which  his  principal  accepts,  with- 
out any  binding  agreement  between  the  parties, 
and  such  party  refuses  to  consummate  the  sale 
on  the  ground  of  a  real  or  supposed  defect  in 
the  title,  the  broker  cannot  claim  bis  com- 
missions as  the  proposed  purchaser  has  not  com- 
mitted himself  to  a  purchase.  Blankenshlp  v. 
Ryerson,  50  Ala.  426. 

So,  It  has  been  held  that  the  broker  will  not 
be  entitled  to  recover  his  commission  where 
his  principal  employs  him  to  sell  the  estate  for 
an  agreed  price,  and  states  the  source  of  his 
title,  how  he  holds  the  same,  and  that  he  can 
give  a  warranty  deed  of  the  same,  and  the  broker 
finds  one  desirous  of  purchasing,  but  does  not 
require  him  to  enter  into  a  legal  contract,  and 
sends  him  to  the  principal,  who  makes  an  oral 
agreement  with  him  as  to  the  terms  of  the  pur- 
chase, and  the  purchaser  takes  time  to  examine 
the  title,  with  which  he  Is  dissatisfied  and  de- 
clines to  purchase,  as  the  contract  being  oral  is 
not  binding,  and  the  parties  are  not  brought  to- 
gether so  as  to  entitle  the  broker  to  his  compen- 
sation, the  principal  not  being  in  fault  as  he 
made  a  disclosure  of  his  title  and  did  all  he 
could  to  complete  the  sale.  Tombs  v.  Alex- 
ander, 101  Mass.  255,  256,  3  Am.  Rep.  349. 
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In  a  case  in  which  bonded  land  was  given 
to  a  broker  for  sale  under  an  agreement  whereby 
the  bondholder  was  first  to  make  a  given  sum 
out  of  the  sale,  giving  the  broker  all  above  that 
sum  for  compensation,  the  broker's  right  to 
commission  was  denied  where  the  sale  for  an 
amount  In  excess  of  the  land  was  never  con- 
summated, by  reason  of  the  purchaser's  object- 
ing to  the  t4tle.  Seattle  Land  Co.  v.  Day,  2 
Wash.  451. 

So,  where  an  agreement  was  entered  into  be- 
tween the  purchaser  procured  by  the  broker 
and  the  principal,  who  thought  he  had  a  title, 
under  which  the  purchaser  was  to  take  the  prop- 
erty at  a  certain  price  down,  and  give  his  ac- 
ceptance for  the  balance  of  the  purchase  money, 
and  the  principal  was  to  execute  a  quitclaim 
deed,  but  the  title  was  not  examined,  and  the 
deeds  were  to  be  deposited  as  an  escrow  to  be 
delivered  up  on  the  title  proving  good,  otherwise 
there  was  to  be  no  sale,  and  the  sale  was  not 
complete  as  the  principal's  title. proved  to  be 
bad.  It  was  held  that  the  broker  was  not  entitled 
to  recover  his  commissions  as  there  was  no  fail- 
ure on  the  part  of  the  principal  to  abide  by  the 
offer  or  agreement  to  sell,  and  the  negotiations 
failed  because  the  purchasers  availed  themselves 
of  the  privilege  which  they  had  stipulated  for 
to  recede  from  the  propositions  to  purchase 
upon  a  specified  contingency  which  happened 
without  the  fault  of  the  principal.  Condict  y. 
Cowdrey,  139  N.  Y.  273.  280. 

The  court  distinguished  the  above  case  from 
the  cases  of  Duclos  v.  Cunningham,  102  N.  Y. 
678;  Sibbald  v.  Bethlehem  Iron  Co.  83  N.  Y. 
378.  22  Am.  Rep.  441 :  Knapp  v.  Wallace,  41  N. 
Y.  477 ;  and  Barnard  v.  Monnot,  1  Abb.  App. 
Dec.  110, — as  it  was  sot  a  case  in  which  the 
owner  refused  to  consummate  the  sale  after  the 
broker  had  found  a  purchaser  upon  the  terms 
originally  proposed,  or  where  the  principal  had 
been  unable  to  give  the  stipulated  title  on  ac- 
count of  some  defect  in  it  either  known  at  the 
time  the  contract  was  executed  or  subsequently 
discovered.  Condict  v.  Cowdrey,  130  N.  Y.  278, 
280. 

And  the  same  conclusion  was  also  reached  In 
the  case  of  Budd  v.  Zoller,  52  Mo.  238,  wherein 
the  broker  was  employed,  not  only  to  enter  Into 
negotiations,  but  to  examine  the  title  to  the 
property  and  see  if  It  was  good,  and  whether 
the  deal  could  be  carried  out  upon  the  title, 
as  it  was  his  duty  in  such  a  case  first  to  examine 
into  the  title.  This  case  is  distinguishable  from 
that  of  Chrlstensen  v.  Wooley,  41  Mo.  App.  53, 
as  in  that  case  there  was  no  claim  that  the  prin- 
cipal agreed  to  have  the  title  examined  before 
offering  the  property  for  sale,  the  broker's  right 
to  commissions  being  allowed  in  that  case. 

If  the  principal  refuses  to  convey  to  the  pur- 
chaser or  to  carry  out  the  contract  owing  to  a 
defect  in  his  title,  or  owing  to  circumstances 
which  lead  him  reasonably  and  honestly  to 
doubt  his  title  to  a  certain  portion  of  the  prop- 
erty, his  action  In  so  doing  cannot  be  said  to 
be  capricious  or  arbitrary,  and  the  broker  will 
therefore  not  be  entitled  to  recover  his  commis- 
sions under  a  contract  relieving  the  principal 
from  payment  of  commissions  if  "for  any  rea- 
son" the  sale  should  not  be  fully  consummated. 
Flower  v.  Davidson,  44  Minn.  46. 

b.  TA€  que9tion  of  notice. 

The  general  rule  as  stated  in  the  preceding 
section,  and  as  Indicated  by  the  authorities  cited 
therein,  will  not,  hojrever,  hold  In  cases  where 
the  broker  has  notice  of  the  defective  title  of 
his  principal ;  thus — 

In  Hynes  v.  Brettelle,  70  Mo.  App.  844,  wher« 
the  question  of  the  agent's  right  to  commissions 
turned  upon  the  question  whether  or  not  he 
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bad  notice  of  the  imperfect  condition  of  ttie  title 
to  the  property  at  the  time  he  made  the  sale 
for  bis  principal,  the  court  held  that  If  at  the 
time  he  made  the  contract  of  sale  he  had  no 
knowledge  or  information  that  a  certain  claim 
existed  against  the  title,  he  was  entitled  to  his 
commissions,  as  it  was  not  his  fault  that  the 
sale  was  not  completed,  but  the  fault  of  his 
principal  in  failing  to  disclose  to  him  the  true 
condition  of  his  title,  and  the  mere  fact  that  he 
told  the  purchaser  that  she  was  not  compelled 
to  accept  an  imperfect  title  after  he  had  dis- 
covered the  defect,  would  not  deprive  him  of  his 
right  to  commissions. 

And  in  a  case  in  which  a  brolcer  was  employed 
to  sell  property  for  which  he  knew  his  princi- 
pals had  no  title,  except  under  a  contract  to 
purchase,  and  the  broker  found  a  purchaser  who 
refused  to  carry  out  the  contract  upon  the 
ground  that  the  principal  had  only  a  title  un- 
der the  contract  to  purchase,  but  no  other  de- 
fect of  title  was  shown,  the  broker's  claim  for 
commissions  was  disallowed,  the  sale  proving 
abortive  through  no  fault  of  the  principal. 
Hoyt  V.  Shipherd,  70  111.  809,  311.  See.  how- 
ever, Martin  v.  Kde,  103  Cal.  157 :  and  Cawker 
y.  Apple,  15  Colo.  141,  III.  a,  supra. 

So,  if  the  broker  has  knowledge  at  the  time 
he  undertakes  to  procure  a  purchaser  that  some 
of  the  vendorfit  are  under  age  and  can  only 
make  a  title  to  the  property  and  vest  the  same 
in  a  purchaser  under  an  order  obtained  from  the 
court,  even  though  the  broker  may  be  erroneous- 
ly informed  that  such  an  order  has  been  pro- 
vided for,  yet  he  will  not  be  entitled  to  commis- 
sions where  the  purchaser  objects  to  take  the 
title  under  such  an  order,  and  Insists  upon  a 
foreclosure  and  to  taking  the  title  under  a  sale. 
Folsom  V.  Lewis,  14  Misc.  605. 

In  the  above  case  the  court  pointed  out  that 
the  sale  did  not  fall  through  owing  to  the  in- 
ability or  unwillingness  of  the  owner  to  give  a 
title,  and  the  broker  knew  at  the  outset  the 
source  from  which  the  title  was  offered,  and  it 
was  for  him  before  offering  a  purchaser  to  as- 
certain that  the  latter  would  take  such  title. 

Yet,  where  the  purchaser  found  by  the  broker 
had  knowledge  at  the  time  he  entered  into  the 
contract  that  proceedings  affecting  the  title 
were  pending  in  the  probate  court,  it  was  held 
that  the  fact  was  not  sufficient  to  defeat  the 
broker's  right  to  commissions,  especially  where 
the  purchaser  was  ready  and  willing  to  complete 
the  contract,  and  was  accepted  by  and  con- 
tracted with  the  principal.  Lemon  v.  Lloyd,  46 
Mo.  App.  462. 

And  where  there  is  no  evidence  whatever  as 
to  notice  or  knowledge  on  the  part  of  the  broker 
of  any  defect  in  the  title,  when  he  undertakes 
to  sell  the  property,  it  is  error  for  the  court  to 
charge  the  jury  that,  if  the  broker  has  notice 
or  knowledge  of  any  infirmity  in  the  title  of  the 
principal  to  the  property  to  be  sold  when  he  un- 
dertakes the  sale  or  when  he  finds  a  purchaser 
he  cannol  recover.  Davis  v.  Morgan,  96  Ga. 
518.  520. 

IV.  Misrepreaentettion  and  fraud  of  principal. 

The  principal  cannot  relieve  himself  from  lia- 
bility to  the  broker  for  commissions  by  any 
fraud  or  misrepresentation  toward  him. 

It  has  been  held  that  if  the  principal  volun- 
tarily sells  to  the  purchaser  found  by  the  brok- 
er for  a  less  sum  than  that  given  by  him  to  the 
broker  as  the  selling  price  be  commits  a  fraud 
upon  the  broker.  Rees  v.  Spruance,  45  111.  308, 
310. 

And  in  any  dealing  with  the  purchaser  pro- 
cured by  the  broker  the  principal  must  show 
that  he  acted  in  good  faith,  and  if  bad  faith  in- 
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tervenes  the  broker's  claim  for  commissions  will 
be  sustained.  McKnight  v.  Thayer,  48  N.  Y.  S. 
R.  020. 

So,  any  false  representation  or  affirmation  of 
any  matter  which  is  material  as  an  existing 
fact  distinguished  from  mere  opinion,  or  any  In- 
tention or  promise  made  as  an  inducement  to 
lead  the  broker  to  enter  Into  an  agreement  re- 
linquishing his  full  rights  to  commission  and 
to  accept  a  less  sum,  is  such  a  fraud  as  will 
authorize  a  rescission  of  such  contract.  Dobin- 
son  V.  McI>onaId,  ^  Cal.  33,  37. 

And  under  a  contract  whereby  the  broker  had 
a  specified  time  in  which  to  sell  the  property 
at  a  certain  commission  if  he  procured  a  cus- 
tomer, or  if  the  principal  sold  within  twelve 
months,  a  false  statement  made  by  a  principal 
to  the  broker  to  the  effect  that  he  had  not  sold 
the  property,  whereby  he  induced  him  to  take 
a  certain  sum  and  surrender  the  agreement,  was 
held  not  to  relieve  the  principal  from  the  pay- 
ment of  the  commissions  due  to  the  broker. 
IbUL 

In  Oeery  v.  Pollock.  16  App.  Dlv.  321,  323, 
where  the  brokers  proved  their  employment  by 
the  principal  to  bring  about  a  sale  to  him  of 
certain  premises ;  that  their  efforts  in  that  di- 
rection procured  an  offer  and  a  sale:  and  that 
the  sale  was  made  by  the  principal  directly  for 
the  purpose  of  evading  the  payment  of  the  com- 
missions to  the  brokers  and  securing  them  for 
himself, — it  was  held  that  under  such  circum- 
stances the  brokers  were  entitled  to  recover. 

Where  the  principal  informed  the  broker  he 
had  sold  the  property,  asked  what  his  charge 
was,  and  was  told  that  as  he.  the  broker,  had 
not  sold  the  property  he  had  no  charge  unlem 
he  had  advertised  it  which  he  had  not  done, 
but  that  the  principal  might  give  him  what  he 
chose,  and  the  orincipal  made  a  payment  which 
the  broker  said  was  satisfactory,  but  the  plain- 
tiff's evidence  showed  that  lie  furnished  the  in- 
formation which  induced  the  purchaser  to  pur- 
chase the  property,  it  was  held  proper  to  submit 
the  question  to  the  jury  whether  the  failure  of 
the  principal  to  inform  the  plaintiff  of  the  name 
of  the  party  to  whom  he  sold  the  house,  consid- 
ering all  the  circumstances  under  which  it 
occurred,  was  such  a  concealment  of  the  mate- 
rial fact  by  the  principal  as  would  entitle  the 
plaintiff  to  avoid  the  settlement  made,  and  into 
which  he  had  been  entrapped  by  the  defendant. 
Newhall  v.  Pierce,  115  Mass.  457. 

So,  the  principal  and  the  purchaser  cannot 
by  any  arrangement  between  them  disappoint 
the  broker's  right  to  commission,  when  the  brok- 
er has  brought  about  an  introduction  of  the 
purchaser,  and  the  negotiations  result  in  a  sale 
to  him.  Vreeland  t.  Vetterleln,  33  N.  J.  L.  247, 
249. 

In  Randrup  y.  Schroeder,  22  Misc.  365,  a  new 
trial  was  ordered.  Upon  such  trial  new  evi- 
dence was  introduced  which  showed  that  the 
husband  of  the  defendant  told  the  plaintiff 
broker  after  the  introduction  of  the  purchaser 
that  If  any  one  of  the  houses  was  sold  to  that 
individual  commissions  would  be  paid  to  him 
upon  such  sale.  In  this  case  the  original  inten- 
tion was  that  the  houses  which  were  placed  In 
the  plaintiff's  hands  should  be  sold  in  a  certain 
order,  but  this  order  was  waived.  The  court 
held  that  as  the  plaintiff  had  exerted  his  in- 
fluence upon  such  purchaser  with  respect  to  all 
the  houses,  and  as  there  was  to  be  implied  from 
the  promise  a  ratification  or  adoption  of  the 
act  of  such  broker  in  endeavoring  to  induce  a 
sale  of  the  properties  in  an  order  other  than 
that  originally  intended,  that  the  broker  was  the 
procuring  cause  of  the  sale  of  one  of  such 
houses,  and  was  entitled  to  his  commissions,  al- 
though the  title  of  the  same  was  taken  in  the 
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name  of  a  nominal  purchaser,  for  the  purpose 
of  defrauding  him  of  his  commissions. 

Upon  the  flrst  trial  of  the  above  case  in  sup- 
port of  a  claim  for  commissions,  the  broker 
called  the  purchaser  of  record  as  a  witness  who 
testified  that  the  purchaser  originally  found 
by  the  broker  with  whom  a  sale  was  not  con- 
summated had  told  him  that  the  title  on  a  sub- 
sequent sale  was  taken  in  his  name  in  order 
that  both  parties  to  the  transaction  might  de- 
fraud the  broker  of  his  commissions.  It  was 
held  that  while  such  evidence  might  have  sup- 
ported a  finding  of  an  admission  by  the  party 
who  made  It  that  the  broker  was  entitled  to  a 
commission  it  did  not  serve  as  evidence  of  the 
defendant's  admission  of  the  fact.  Randrup 
V.  Schroeder.  21  Misc.  52. 

If  the  broker's  power  to  effect  a  sale  Is  un- 
certain, and  no  one  Is  ready  to  purchase,  what- 
ever may  be  thought  of  the  property  or  fair- 
ness of  the  principal's  actions  In  taking  the 
matter  out  of  the  broker's  hands  after  the  latter 
has  Informed  him  that  he  has  parties  in  view 
who  he  thinks  will  accept  the  offer  and  with 
whotn  he  hopes  to  conclude  a  bargain,  the  prin- 
cipal is  not  chargeable  with  legal  fraud  in  re- 
voking the  agency  and  concluding  a  sale  himself, 
especially  when  the  facts  show  that  the  broker 
has  had  the  property  in  his  hands  for  a  long 
time,  and  that  the  prlncipars  action  Is  not  arbi- 
trary.    Slater  v.  Holt,  10  N.  Y.  S.  R.  257,  261. 

In  Hannan  v.  Moran,  71  Mich.  261,  the  pur- 
chase fell  through  owing  to  a  misrepresenta- 
tion on  the  part  of  the  principal  that  a  cer- 
tain sewer  privilege  existed  which  In  point  of 
fact  did  not  exist,  and  a  bargain  with  a  subse- 
quent purchaser  also  fell  through  by  reason  of 
the  principal  -backing  out  of  his  offer  owing  to 
his  wife  having  an  Interest  in  the  property 
which  be  had  not  mentioned  or  disclosed.  The 
court  upheld  the  broker's  claim  for  commission. 

The  mere  fact,  however,  that  the  brokers  in 
tbeir.ciaim  for  commissions  allege  fraud  on  the 
part  of  the  principal,  but  do  not  establish  the 
same,  will  not  defeat  their  claim  for  commis- 
sions which  are  earned  under  their  contract  as 
their  claim  for  commission  Is  not  dependent 
thereon.     Anderson  v.  Wedekinifc,  102  Iowa,  446. 

But  if  negotiations  for  an  exchange  are  de- 
clared off  with  the  purchaser  found  by  the  brok- 
er, and  the  principal  notifies  the  broker  that  he 
withdraws  his  offer,  and  the  other  party  then 
places  the  property  In  the  hands  of  another 
broker,  and  a  deal  Is  subsequently  made  between 


the  same  parties  under  other  Influences  vpon 
the  terms  of  the  flrst  one.  the  mere  fact  that 
the  parties  finally  treat  upon  the  same  terms  is 
not  of  Itself  evidence  of  such  bad  faith  on  the 
principal's  part  as  will  render  him  liable  for  the 
broker's  commissions,  especially  where  the  evi- 
dence shows  that  the  parties  did  not  Intend  or 
expect  to  renew  them.  Uphoff  v.  Ulrlch,  2  111. 
App.  399,  401. 

In  Cohen  v.  Hershfleld,  16  Daly,  96,  the  brok- 
er was  employed  to  find  a  purchaser  and  found 
one  in  the  person  of  the  defendant,  who  he 
claimed  conspired  with  one  to  cheat  and  de- 
fraud him  out  of  his  commissions  by  concealing 
the  fact  that  she  had  become  such  purchaser 
through  the  efforts  and  Instrumentality  of  the 
broker,  and  falsely  and  fraudulently  with  in- 
tent to  deceive  Induced  the  principal  to  pay  such 
commissions  to  the  other  party  and  brought  ac- 
tion against  the  defendant  to  recover  damages. 
The  court,  however,  refused  the  broker's  claim 
and  dismissed  such  action. 

In  a  case  where  the  broker  found  a  party 
ready,  willing,  and  able  to  purchase  at  the  price 
and  upon  the  terms  mentioned  by  the  principal, 
provided  the  monthly  rentals  were  equal  to 
those  represented  to  bim  by  the  broker,  and  the 
broker  obtained  his  information  respecting  such 
rentals  from  his  principal,  who  stated  that  they 
amounted  to  a  given  sum,  whereas  In  point  of 
fact  they  were  much  less,  and  the  purchaser 
thereupon  refused  to  complete.  It  was  held  that 
the  broker  could  not  recover  his  commissions. 
Curtiss  V.  Mott,  00  Hun,  439.  In  this  case, 
however.  Justice  O'Brien  dissented.  The  court 
also  questioned  whether  the  broker  might  not 
have  an  action  to  recover  damages  occasioned 
by  the  misrepresentations  of  his  principal  which 
prevented  the  performance  of  his  contract,  but 
as  the  question  was  not  directly  raised  did  not 
pass  an  opinion  thereon. 

In  a  case  In  which  the  contract  or  agreement 
between  the  principal  and  the  purchaser  had 
been  abrogated  and  a  new  one  entered  into, 
which  entirely  disregarded  the  broker's  claim 
for  commissions,  it  was  held  that  a  charge  that 
the  whole  question  was  one  of  fraud,  and  that 
unless  the  principal  made  the  consequent  con- 
tract of  sale  with  the  dishonest  and  corrupt  pur- 
pose of  preventing  the  broker  from  getting  his 
commissions  due  under  the  original  contract, 
he  could  not  recover,  was  erroneous.  Bishop 
V.  Averill,  17  Wash.  209. 

B.  W. 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


Charles  GUSTAFSON,  Appt., 

V. 

STATE  of  Texas. 


( 


.Tex. 


) 


1.     The    exclusion    of   renldenta    of    tbe 
ntate  vtIao  are  not  taxpayers,  but  who 

are  willing  to  pay  the  license  tax,  from  fishing 
In  the  public  waters  of  tbe  state  as  taxpayers 
are  allowed  to  do.  Is  In  violation  of  Const,  art. 
1,  f  3,  which  guarantees  equal  rights,  and 
prohibits  exclusive,  separate  public  emolu- 
ments or  privileges,  except  In  consideration  of 
public  services. 


2.  A  statute  antborlmlnor  tbe  srrantlnff 
of  a  license  for  taklngp  oysters  In  pub- 
lic waters  Is  altogether  invalid  when  It  lim- 
its the  privilege  to  taxpayers,  and  cannot  be 
enforced  to  tbe  extent  of  requiring  a  license 
from  those  within  Its  benefits  and  privileges. 

(December  21,  1898.*) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Galveaton  County 
convictinji:  him  of  taking  oystern  from  the 
public  beds  of  the  state  without  having  first 
procured  a  license.     Reversed. 
The  facts  are  stated  in  the  opinion. 


Note. — As  to  equal  rights  in  respect  to  tak- 
ing oysters  or  fish  from  public  waters,  see  note 
to  lioulsvllle  Safety  Vault  ft  T.  Co.  v.  Louisville 
ft  N.  R.  Co.  (Ky.)  14  L.  R.  A.  on  page  582 :  also 
Btttenhaus  y.  Johnston  (Wis.)  32  L.  R.  A.  380; 
and  State  v.  Hlggins  (S.  C.)  38  L.  R.  A.  561. 
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*A  decision  was 
handed  down  In  this 
firming  the  Judgment 
subsequently  granted 
handed  down,  which 
makes  its  publication 


reached  and  an  opinion 
case  on  May  4,  1898,  af- 
below.  A  rehearing  was 
and  the  present  opinion 
supersedes  the  other  and 
of  no  value.     [Ed.] 
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Messrs,  Byron  Jolmson  and  Marsene 

Johnson  for  appellant. 

Messrs.  Spenoer  St  Kincaid,    for    the 

State: 

None  of  the  appellants  had  offered  to  pay 
the  license  fee  or  taken  any  sieps  to  pro- 
cure a  license,  and  hence  the  question  as 
to  whether  the  restriction  of  such  license  to 
"a  resident  taxpayer  of  the  state  of  Texas" 
]«  constitutional  or  not  does  not  arise  in  the 
case. 

Curry  v.  State,  28  Tex.  App.  477. 

The  public  reefs  and  oyster  beds  of  the 
state  are  the  property  of  the  state,  and  the 
state  owns  them  just  as  it  owns  its  public 
lands,  and  the  legislature  of  the  state  may 
dispose  of  the  right  to  take  oysters  from  the 
reefs  and  beds  of  the  state  to  whomsoever 
it  pleases. 

State  V.  Harruh,  95  Ala.  176,  16  L.  R.  A. 
761,  4  Inters.  Com.  Rep.  99. 

llie  license  fee  required  in  this  case  is  not 
an  occupation  tax. 

Tiedeman,  Pol.  Po\?er,  p.  279;  13  Am.  & 
£ng.  Enc.  Law,  pp.  532,  533. 

Messrs.  W.  W.  Walling  and  Mann 
Trioo  also  for  the  State. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  a  violation  of 
the  fiah  and  oyster  law,  and  his  punishment 
assessed  at  a  fine  of  $15.  The  case  was  af- 
firmed at  the  Austin  term,  1898,  and  now 
oomes  before  us  on  motion  for  rehearing. 
The  decision  was  predicated  on  the  proposi- 
tion that  the  statute  making  this  a  penal 
offense  had  not  been  repealed.  Appellant, 
however,  insists  that  we  overlooked  the  con- 
stitutional question  raised  by  him,  and  now 
urges  the  same.  He  claims  that  the  statute 
is  violative  of  that  provision  of  9  3  of  ar- 
ticle 1  of  our  Bill  of  Rights  which  reads  as 
follows:  "All  free  men  when  they  form  a  so- 
cial compact  have  equal  rights,  and  no  man 
or  set  of  men  is  entitled  to  exclusive  separate 
public  emqjument^  or  privileges,  but  in  con- 
sideration of  public  services."  The  clause 
of  the  statute  which  he  contends  is  in  viola- 
tion of  this  provision  of  the  Constitution  is 
that  portion  which  limits  the  right  to  pur- 
sue the  business  of  catching  oysters  in  the 
public  waters  of  the  state  to  all  citizens  of 
the  United  States,  resident  in  the  state  of 
Texas,  who  are  taxpayers;  thus  inhibiting 
all  citizens  of  the  United  States  who  may 
be  residents  of  the  state  of  Texas,  but  who 
are  not  taxpayers,  from  taking  oysters  in 
waters  controlled  or  owned  by  the  state.  We 
arc  referred  to  articles  529fc  and  5292,  Penal 
Code  1895.  Article  529 A;  is  as  lollows:  "It 
shall  be  unlawful  for  any  person  to  catch 
or  take  oysters  from  the  public  beds  and 
reefs  for  sale  who  is  not  a  bona  fide  citizen 
of  the  United  States  and  a  resident  and  tax 
payer  of  the  state.  Any  person  offending 
against  this  section  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  lef^s  than  $10  nor  more  than  $250." 
Article  5292  reads:  "It  shall  be  unlawful 
for  any  person  to  gather  oysters  with  tongs 
or  otherwise  from  the  public  beds  and  reefs 
of  this  state  for  sale  without  a  license  from 
43  L.  R.  A. 


the  fish  and  oyster  commissioner  or  his  dep- 
uty for  each  and  every  pair  of  tongs  that 
shall  be  used  on  his  boat,  and  for  such  li- 
cense he  must  pay  to  the  fish  and  oyster  com- 
missioner or  his  deputy  the  sum  of  $5  for 
each  pair  of  tongs;  and  any  person  shall  be 
entitled  to  hold  such  license  who  is  a  citizen 
of  the  United  States  and  a  resident  and  tax- 
payer of  the  state  of  Texas.  Such  license 
shall  be  good  from  day  of  issuance  until 
April  30th  next;  such  license  shall  be  signed 
by  the  fish  and  oyster  conunissioner  or  his 
deputy,  and  stamped  with  the  seal  of  his  of- 
fice, and  shall  state  the  name  of  applicant 
and  date  of  issuance ;  provided,  that  any  per- 
son holding  such  license  in  his  own  name 
may  take  or  catch  oysters  from  any  boat. 
Anyone  offending  against  this  article  shall 
be  deemed  ^ilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  not  less  than 
$10,  nor  more  than  $250,  and  each  day  shall 
constitute  a  separate  offense."  So  it  will  be 
seen  that  the  statutes  on  the  subject  are  as 
claimed  by  him;  that  is,  that  persons  who 
are  not  taxpayers,  although  they  may  be  cit- 
izens of  the  United  States,  and  residents  in 
the  state  of  Texas,  cannot  procure  a  license 
to  take  oysters  within  the  waters  of  the 
state,  although  they  may  be  able  to  purchase 
a  license,  and  make  tender  of  the  amount 
*to  the  proper  authority.  The  question  then 
is,  Does  the  fact  that  such  persons  are  pro- 
hibited from  procuring  a  license,  while  all 
other  persons,  citizens  of  the  United  States, 
and  residents  within  the  state  of  Texas,  and 
taxpayers,  can  procure  a  license,  to  take 
oysters,,  render  tne  statute  in  question  vio- 
lative of  the  Constitution  of  the  state,  above 
quoted.  We  can  find  no  case  in  whiclr  the 
question  as  here  presented  has  been  adjudi- 
cated. We  do  find  a  number  df  cases  in 
which  the  question  of  proprietary  rights  and 
common  rights  in  fisheries  has  been  dis- 
cussed. In  all  the  cases,  so  far  as  we  are 
advised,  it  is  held  that  navigable  rivers,  and 
contiguous  portions  of  the  sea  embraced 
within  the  territory  belonging  to  the  state, 
are  the  property  of  the  state,  that  they  be- 
long to  all  the  citizens  thereof,  and  that 
every  citizen  has  a  right  in  common  with 
evrry  other  citizen  to  take  fish  in  such  wa- 
ters. See  Collins  v.  BenburVf  25  N.  C.  (3 
Ired.  L.)  277,  38  Am.  Dec.  722;  Carson  ▼. 
Blazer,  2  Binney,  475,  4  Am.  Dec.  463; 
Chalker  v.  Dickinson,  1  Conn.  382,  6  Am. 
Dec.  250;  Lay  v.  King,  5  Day,  72;  Peck  v. 
Lockioood,  5  Day,  22.  The  last-cited  case 
was  a  case  involving  the  ri^ht  to  take  shell- 
fish on  land  claimed  by  plaintiff.  The  facts 
were  that  plaintiff  owned  a  tract  of  land 
fronting  on  the  river,  where  the  tide  ebbed 
and  fiowed.  At  low  tide  the  loctis  in  quo 
was  dry  land,  but,  when  the  tide  was  in,  it 
was  covered  by  the  flow  of  the  sea.  Plain- 
tiff claimed  proprietary  rights  in  the  locus 
in  quo,  and  defendant  justified  on  the  ground 
that  at  high  water  it  was  a  part  of  the  river 
or  sea,  and  was  open,  for  the  purposes  of 
fishing,  to  all  the  citizens  of  the  state.  The 
court  discussed  a  number  of  common-law 
authorities  on  the  subject,  and  from  them 
deduced  the  following:     "That  the  right  to 
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fish  on  the  soil  of  another,  when  overflowed 
with  the  tide  from  the  sea  or  arm  of  the 
KetA,  is  a  common  right;  and  everyone  may 
fidh  in  the  sea,  of  common  right,  though  it 
flowR  on  the  soil  of  another."  As  stated, 
however,  there  is  no  controversy  upon  this 
point:  that  is,  that  the  locua  in  quo  in  this 
ease  was  the  property  of  the  state.  Nor  is 
it  controverted  that  the  state  may  properly 
regulate  the  use  of  all  its  property,  but  it  is 
insisted  that  in  granting  privileges  to  use 
its  public  domain,  whether  of  land  or  water, 
it  must  do  so  imder  the  operation  of  the 
fundamental  principle  upon  which  our  gov- 
ernment is  established, — that  is,  equality. 
Our  Confititution  provides  ( 9  3,  art.  1 ) : 
"All  free  men  when  they  form  a  social  com- 
pact have  equal  rights,  and  no  man  or  set  of 
men  is  entitled  to  exclusive  separate  public 
emoluments  or  privileges,  but  in  considera- 
tion of  public  services."  Section  26  pro- 
vides: "Perpetuities  and  monopolies  are 
contrary  to  the  genius  of  a  free  government, 
and  shall  never  be  allowed."  Mr.  Cooley 
says  on  this  subject  (Cooley,  Const.  Lim.  p. 
485)  :  "Equality  of  rights,  privileges,  and 
capacities  unquestioi^ably  should  be  the  aim 
of  the  law;  and  if  special  privileges  are 
ffranted,  or  special  burdens  or  restrictions 
imposed  in  any  case,  it  must  be  presumed 
that  the  legislature  designed  to  depart  as 
little  as  possible  from  this  fundamental 
maxim  of  government.  The  state,  it  is  to  be 
presumed,  has  no  favors  to  bestow,  and  de- 
sign>$  to  inflict  no  arbitrary  deprivation  of 
rights.  Special  privileges  are  always  ob- 
noxious, and  discrimination  against  persons 
or  classes  is  still  more  so."  %ut  it  is  con- 
;|ended  here  that  the  right  to  take  the  oysters 
in  the  public  waters  of  the  state  is  a  privi- 
lege which  the  state  can  bestow  as  it  pleases; 
that  it  can  lease  or  let  its  public  domain  on 
whatever  terms  it  sees  fit.  We  cannot  assent 
to  thi»  propositioni  It  mi^ht  be  so  in  a 
kingly  government,  but  not  in  a  free  govern- 
ment" in  which  all  are  equal  before  tne  law. 
And  right  here,  it  occurs  to  us,  is  where  the 
provisions  of  our  Constitution  above  quoted 
come  into  operation.  The  state  has  no  right 
to  discriminate  against  any  citizen  or  class 
of  citizens  as  to  the  enjoyment  of  its  public 
domain.  The  state  has  no  more  right  to  au- 
thorize one  class  of  its  citizens,  to  the  exclu- 
sion of  another  class,  to  use  or  rent  this  char- 
acter of  property,  than  it  would  have  to  au- 
thorize one  class  of  its  citizens,  to  the  exclu- 
sion of  another  class  of  its  citizens,  to  rent 
or  use  its  public  lands.  We  do  not  believe 
it  would  oe  seriously  contended  that  the 
state  oould  authorize  only  taxpayers  to  rent 
its  public  domain  of  lands,  to  the  exclusion 
of  another  class  of  its  citizens,  who  were  not 
taxpayers.  This  would  not  only  be  a  dis- 
crimination, but  discrimination  in  favor  of 
the  rich  as  against  the  poor ;  and  this,  as  we 
understand  it,  was  exactly  what  our  Con- 
stitution intended  to  giiard  against.  If  the 
state  could  authorize  its  citizens  who  were 
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taxpayers  to  fish,  and  inhibit  its  citizens  who 
were  not  taxpayers  from  fishing,  in  its  pub- 
lic waters,  it  could  equally  authorize  its  citi- 
zens who  were  not  taxpayers  to  fish  in  such 
waters  to  the  exclusion  of  those  who  were 
taxpayers.  In  this  connection,  we  would  ob- 
serve that  we  think  the  law  on  this  subject, 
as  passed  by  the  legislature,  intended  to  ap- 
ply to  persons  who  paid  taxes  on  property. 
If  this  be  the  true  construction,  then  a  great 
number  of  our  citizens  would  be  deprived  of 
the  power  to  procure  a  license  to  take  oysters 
in  the  public  waters  of  the  state,  no  matter 
how  willing  they  might  be  to  pay  the  license 
tax  and  comply  wiUi  the  law  in  other  re- 
spects. But  it  is  said  that  our  Constitution 
authorizes  a  poll  tax.  But  if  one  who  pays 
a  poll  tax  be  considered  a  taxpayer,  under 
the  provisions  of  this  law,  we  find  that  the 
legislature  has  eliminated  certain  citizens 
from  the  payment  of  the  poll  tax:  that  is,  it 
has  exempted  persons  over  a  certain  age  from 
the  payment  of  a  poll  tax.  And  the  defend- 
ant in  one  of  these  cases  offered  to  prove  that 
he  was  exempt,  under  the  provisions  of  the 
statute,  from  the  payment  of  the  poll  tax, 
and  that,  not  being  even  a  poll-tax  payer, 
under  the  law  he  was  debarred  the  right  of 
procuring  a  license.  This  illustrates  the 
fact  that  if  it  be  conceded  that  a  poll-tax 
payer  is  a  tivxpayer,  in  contemplation  of  this 
law,  still  it  operates  against  a  class  of  our 
citizens.  It  may  be  said,  however,  that  the 
law  may  be  unconstitutional  in  part,  but  op- 
erative as  to  those  who  are  not  excluded  from 
its  benefits  and  privileges.  To  this  we  re- 
ply that  we  do  not  believe  that  the  act  is  so 
framed  as  to  be  separated,  and  a  part  held 
to  be  constitutional.  The  fact  that  it  is 
class  legislation  qualifies  the  act,  or  that  pro- 
vision of  it  authorizing  the  granting  of  a  li- 
cense, and  so  renders  it  unconstitutional  and 
void.  Pullman  Palace  Car  Co.  v.  State,  64 
Tex.  274;  Ex  parte  Jones,  38  Tex.  Crim. 
Rep.  ,  43  S.  W.  613. 

We  hold  that  the  waters  of  the  state,  as 
well  as  all  its  domain  of  public  lands,  are 
equally  open  to  all  of  its  citizens  upon  the 
same  terms  and  conditions,  and  that  the  at- 
tempt of  the  legislature  to  prohibit  residents 
of  the  state  who  are  not  taxpayers,  but  who 
are  willing  to  pay  the  license  tax,  from  fish- 
ing in  the  public  waters  of  the  state,  is  viola- 
tive of  those  provisions  of  the  Constitution 
before  mentioned.  We  therefore  hold  that 
the  act  in  question  le^^ying  the  license  tax  is 
null  and  void. 

The  motion  for  rehearing  is  granted,  and 
the  judgment  is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 

Hurtf  P.  J.: 

Owing  to  bad  health,  I  have  not  given  the 
subject  discussed  in  this  opinion  that  inves- 
tigation necessary  for  me  to  form  an  opinion. 
I  therefore  express  no  opinion  upon  the  ques- 
tion upon  which  the  judgment  was  reversed. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  FIRST  CIRCUIT. 


Christine  HEKKING,  Plff.  in  Err., 

V. 

Henry  PFAFF,  Jr. 

(01  Fed.  Rep.  60.) 

1.  A  Federa-l  court  in  Trhlch  a  anit  la 
brouarlit  upon  the  decree  of  a  court  In  a 
state  other  than  that  In  which  It  Is  sitting 
may  inquire  into  the  Jurisdiction  of  that  court 
to  render  the  decree  for  the  purpose  of  deter- 
mining its  validity. 

S.  A  personal  Judgment  for  alimony 
eanuot  be  rendered  in  a  divorce  suit 
against  a  defendant  over  whom  the  court 
has  acquired  no  Jurisdiction. 

8.  TUe  acceptance  by  a  defendant  in 
a  divorce  salt  over  whom  no  Jurisdiction 
was  obtained  of  the  decree,  and  his  remarry- 
ing, do  not  estop  him  from  disputing  the  valid- 
ity of  a  subsequent  ex  parte  proceeding  in  the 
divorce  suit  by  which  the  Judgment  is  opened 
and  a  decree  for  alimony  entered  against  him. 

(December  29,  1898.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts 
to  review  a  judgment  in  favor  of  defendant  in 
an  action  brought  to  enforce  payment  of  ali- 
mony.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Before  Colt,  Circuit  Judge,  and  Wehh  and 
Aldrich,  District  Judges. 

Messrs.  CHarles  H.  Winsor  and  David 
F.  Kin&ball  for  plaintiff  in  error. 

Messrs.  Jabes  Fox,  Edwin  B.  Hale, 
and  Gerard  Bennett  for  defendajit  in  er- 
ror. 

AldricH,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  parties  to  this  case  were  married  in 
December,  1889,  at  the  city  of  Stuttgart,  in 
the  Kingdom  of  Wurtemburg,  Germany. 
Henry  Pfaff,  Jr.,  the  husband,  who  is  the 
defendant  here,  was  then,  and  is  now,  a  citi- 
zen of  Massachusetts.  The  wife's  maiden 
name  was  Christine  Hekking,  and  it  is  not 
claimed  that  she  was  either  a  citizen  or  resi- 
dent of  South  Dakota  at  the  time  of  her  mar- 
riage, but  according  to  her  present  claim  she 
sul^equently  became  a  resident  of  that  state, 
and  was  a  resident  in  good  faith  for  more 
than  ninety  days  prior  to  bringing  her  pro- 
ceeding in  such  state  for  a  divorce.  The  hus- 
band was  never  a  citizen  of  South  Dakota, 
and  it  does  not  appear  that  he  ever  resided  or 
had  property  there.  The  wife's  divorce  pro- 
ceedings were  begun  in  South  Dakota  in  De- 
cember, 1892.  After  alleging  residence,  and 
her  causes,  she  prayed  for  a  divorce  and  for 
alimony.  The  proceeding  was  advanced  upon 
the  theory  that  the  husband  was  not  in  South 
Dakota,  and  that  his  residence  was  unknown. 
A  summons  was  issued,  and  an  officer  made 
return  that  the  defendant  -could  not  be  found. 


Noi'E. — As  to  validity  of  divorce  obtained  on 
publication  or  service  out  of  the  state,  where 
the  defendant  did  not  appear,  see  note  to  Butler 
▼.  Washington  (La.)  19  L.  R.  A.  814  ;  also  Ath- 
erton  v.  Atherton  (N.  Y.)  40  L.  R.  A.  291. 
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Thereupon  the  judge,  reciting  the  fact  that 
'the  defendant  husband  could  not  be  found 
within  the  state  after  due  diligence,  that  he 
was  not  a  resident  of  said  state,  and  that  his 
residence  was  unknown,  ordered  that  the 
summons  he  served  by  publication  in  the 
Sioux  Valley  News,  that  a  copy  of  the  sum- 
mons be  deposited  in  the  postoffice  directed 
to  the  defendant  at  Hotel  zur  Krone,  Cae«el, 
Grcrmany,  where  it  was  ascertained  he  last 
was,  and  another  copy  directed  to  him  at  the 
city  of  Boston,  in  care  of  his  father,  at  330 
Walnut  avenue.  It  does  not  appear  from  tiie 
record  that  the  defendant's  property  was  at- 
tached in  the  state  of  South  Dakota,  and  it 
is  not  claimed  that  the  defendant  had  actual 
notice  of  the  proceeding  against  him,  or 
that  he  appeared  therein  by  counsel  or  other- 
wise. It  does,  however,  appear  that  the  cause 
came  on  for  trial  in  April,  1893,  the  husband 
not  appearing,  and,  upon  evidence  that  the 
order  of  notice  had  been  complied  with,  the 
state  court  assumed  jurisdiction  of  the  cause, 
adjudged  the  bonds  of  matrimony  between 
the  parties  dissolved,  and  that  the  plaintiff 
have  leave  to  resume  her  maiden  name.  The 
prayer  for  alimony  was  not  passed  upon  at 
thib  time,  and  there  was  no  express  reserva- 
tion of  that  question  for  future  considera- 
tion. In  March,  1896, — nearly  three  years 
later, — upon  motion  of  the  plaintiff's  attor- 
ney, leave  was  granted  to  amend  the  com- 
plaint, and  add  material  allegations  as  to 
the  plaint  ill's  lack  of  means  of  support  and 
the  defenda-nt  husband's  income  ana  ability 
to  afford  relief.  There  was*  no  notice  of  this 
motion,  and  none  in  the  cause  other  than 
that  originally  given.  The  defendant  did  not 
appear,  and  there  is  no  evidence  that  he  had 
knowledge  of  this  proceeding.  On  the  con- 
trary, the  fact  appears  from  the  pleadings 
here  tliat  he  had  no  knowledge  of  the  motion 
to  amend,  or  of  the  alimony  proceedings  and 
judgment,  until  this  suit  wa.s  commenced,  in 
July,  1896.  It  appears  that,  as  the  cause 
progressed  ex  parte  in  the#  South  Dakota 
court,  the  decree  of  April,  1893,  was  "opened 
so  as  to  allow  piaintirf,  as  a  part  of  said  de- 
cree, an  allowance  for  alimony  and  support 
from  defendant  to  plaintiff,"  and  in  June, 
1896,  it  was  ordered  and  adjudged,  after 
hearin&f  allegations  and  proofs,  that  the 
plaintiff  be  allowed  the  suni  of  $25,000,  to  be 
mmiediately  paid  by  the  defendant  to  her  or 
her  attorneys,  and  that  this  order  or  judg- 
ment be  a  part  of  the  original  judgment,  and 
take  effect  from  the  date  thereof.  So  much 
for  a  statement  of  a  historj'  of  the  South 
Dakota  proceedings  as  disclosed  by  the  rec- 
ord. 

The  case  before  us  is  leased  upon  the  money- 
demnnd  feature  of  the  South  Dakota  judg- 
ment, and  the  question  is  whether  such  judg- 
ment is  binding  upon  the  defendant,  and 
should  be  upheld  and  enforced  ejctra  terri- 
torium.  Before  coming  to  the  precise  ques- 
tion upon  which  the  plaintiff  makes  her 
chief  contention,  we  may  refer  ffenerally  to 
the  well -settled  doctrine  that  tne  Federal 
constitutional  provision  that  full  faith  and 
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credit  shall  be  given  in  each  state  to  the 
records,  acts,  and  judicial  proceedings  of  the 
courts  and  magistrates  of  every  other  state 
does  not  preclude  inquiry  into  the  jurisdic- 
tion of  the  court  in  which  the  judgment  is 
rendered  {Simmons  v.  Saul,  138  U.  S.  439, 
448,  34  L.  ed.  1054,  1059)  ;  &nd,  though  the 
Federal  courts  are  not  foreign  tribunals  in 
the  sense  of  their  relations  to  the  courts  of 
the  various  states  {Pennoyer  v.  "Neffy  95  U. 
S.  714,  732,  24  L.  ed.  565,  572),  they  are  tri- 
bunals of  a  different  sovereignty,  exercising 
a  distinct  and  independent  jurisdiction,  and 
bound  to  no  greater  measure  of  faith  and 
credit  than  is  required  between  the  courts  of 
the  different  states. 

The  question  of  jurisdiction  being  thus 
open  to  us,  and  it  appearing  from  the  records 
of  the  South  Dakota  court  that  no  personal 
service  was  made  upon  the  defenaant,  we 
must  treat  the  judgment,  so  far  as  it  relates 
to  a  recovery  of  the  $25,000,  or,  in  other 
words,  the  money  part  of  the  judgment,  as 
not  binding  upon  the  defendant,  unless  the 
feature  urged  by  the  plaintiff,  which  we  shall 
consider  further  on,  excepts  this  judgment 
from  the  general  rule  in  respect  to  judg- 
ments in  pasonam.  Indeed,  counsel  for  the 
plaintiff  makes  no  serious  contention  to  the 
oontraiy  of  this  doctrine  as  a  general  rule  of 
law,  for  he  says  in  the  concluding  paragraph 
of  his  brief:  "Had  he  [the  defendant]  not 
married  in  this  case,  I  would  not  be  here  pre- 
senting it,  for  I  believe  it  [the  judgment] 
would  have  been  worthless  outside  the  state 
limits  of  South  Dakota."  In  view  of  this 
statement  of  counsel,  and  the  well-settled 
doctrine  to  which  we  have  referred  we  do 
n«^t  feel  called  upon  to  discuss  further  the 
^'eneral  question  as  to  the  validity  of  such 
judgments  or  decrees ;  and  it  may  be  further 
observed  that  no  point  is  presented  which 
calls  for  consideration  of  the  question  of  the 
power  of  states  to  regulate  and  determine 
tlie  civil  status  of  its  own  citizens  or  resi- 
dents towards  the  citizens  or  residents  of 
other  states;  and  there  is  no  question  here 
as  to  the  power  of  a  state  to  regulate  the 
causes  and  the  piocedure  upon  w^hich  the 
marital  relations  between  a  resident  of  such 
stat«  and  a  resident  of  another  state  shall 
be  dissolved.  Such  questions,  if  ever  ma- 
terial to  the  validity  of  such  judgments  and 
decrees,  are  rendered  immaterial  liere  in  re- 
spect to  the  pecuniary  feature  of  this  Judg- 
ment by  the  absence  of  personal  service, — 
an  original,  fundamental,  and,  as  a  general 
rule,  an  indispensable,  essential  of  judg- 
nr.ents  in  pei^sonam. 

We  now  come  to  the  question  dn  which 
the  plaintiff  principally  relies.  The  defend- 
ant subsequently  knowing  of  the  original  ew 
parte  divorce  proceeding  in  South  Dakota, 
and  the  original  decree  of  dissolution,  and 
in  reliance  thereon,  married  again.  Such 
laarriage  was  prior  to  the  proceeding  which 
resulted  in  the  decree  for  alimony,  and  the 
point  taken  is  that,  the  defendant  having 
recognized  the  original  decree  for  divorce, 
and  acted  upon  it,  he  ratified  and  made  good 
all  defects  m  the  proceedurc,  if  there  were 
any,  and  that  he  is  not  only  estopped  by  his 
conduct  from  questioning  tlie  validity  of  the 
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original  judgment,  but  the  subsequent  pro- 
ceeding and  judgment  for  alimony,  which  it 
is  claimed  were  incident  thereto.  The  case 
before  us  was  ajury-waived  case,  and  was  tried 
in  the  circuit  court  by  a  judge  upon  issues  to 
IIlc  court.  The  question  of  estoppel  by  con- 
duct is  one  of  mixed  law  and  fact,  and  the 
general  finding  was  that  the  judgment  on 
which  the  action  is  based  is  void,  and  upon 
such  general  findins  judgment  was  ordered 
for  the  defendant.  We  infer  from  the  record 
rnd  the  opinion  of  the  circuit  court,  which 
is  annexed  thereto,  that  the  general  finding 
involved,  in  the  first  instance,  a  finding  and 
decision  of  the  question  of  estoppel  against 
the  plaintiff.  The  record  is  incomplete,  in 
tliat  no  bill  of  exceptions  is  disclosed,  and 
the  assignment  of  errors  is  general,  and  di- 
rected, first,  against  the  decision  of  the  cir- 
cuit court  that  the  subsequent  marriage  did 
not  operate  as  a  waiver,  ratification,  or  an  es- 
toppel, and,  second,  against  the  general  find- 
ing that  the  South  Dakota  jud^ent  is  void. 
General  exceptions  do  not,  ordinarily,  lie,  in 
jury-waived  cases,  to  general  findings  upon 
r;tixed  questions  of  law  and  fact,  but  are 
limited  to  specific  rUlings  in  respect  to  con- 
troverted points  of  law  involved  therein. 
We  are  inclined,  however,  in  this  case,  to 
take  the  view  most  favorable  to  the  plaintiff, 
and  treat  the  first  error  assigned  as  directed 
against  the  holding,  involved  in  the  opinion 
of  the  circuit  court,  that  the  second  marriage 
did  not  operate  as  an  estoppel  or  ratification 
in  respect  to  subsequent  proceedings  in  the 
South  Dakota  court;  and,  as  the  pleadings 
indicate  that  both  parties  intended  to  raise 
I  his  question  for  decision,  we  are  disposed  to 
consider  it.  This  must  not  be  accepted,  how- 
ever, as  an  indication  that  cases  will  be  con- 
sidered in  the  future  without  specific  excep- 
tions to  rulings,  and  a  distinct  assignment  of 
en  ors,  but  rather  as  an  admonition  that  they 
will  not.  We  do  not  think  it  necessary  to 
consider  and  determine  the  correctness  or  in- 
correctness of  the  probable  rule,  sometimes 
questioned,  that  in  divorce  proceedings  the 
questions  of  alimony  and  support  are  open 
until  fiiuilly  considered  and  passed  upon,  and 
that  such  questions  are  then  treated  as  in- 
cidents of  the  original  judgment  or  decree, 
tor  the  reason,  as  it  seems  to  us,  that,  if  this 
were  assumed  to  be  strictly  true,  the  case 
logically  and  necessarily  turns  upon  another 
view.  The  doctrine  of  estoppel  is  an  equit- 
able doctrine ;  that  is  to  say,  equitable  in  the 
pense  that  the  law  holds  it  would  be  unjust, 
unfair,  and  inequitable  to  allow  a  party  to 
lake  a  position,  and  hold  it,  in  respect  to 
matters  within  hif  knowledge,  while  another 
party  acts  in  reliance  thereon,  and  then 
change  to  another  and  different  position,  to 
the  prejudice  of  the  one  who  has  so  acted  and 
relied.  So  a  rule  of  law  has  resulted  which 
enjoins  a  party,  under  certain  circumstances, 
from  denying  that  which  he  has  once  asserted 
und  acted  upon  as  true.  It  may  be  that  the 
defendant,  having  acted  upon  the  divorce 
ciccree  in  South  Dakota,  would  be  estopped  in 
a  proceeding  in  respect  to  the  decree  of  di- 
vorce from  setting  up  its  invalidity.  It  may 
be  that  he  would  be  estopped  from  question- 
ing the  validity  of  the  proceeding  so  far  as 
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what  had  been  done  at  the  time  of  his  second 
^marriage  in  reliance  thereon.  But  these  are 
questions  which  we  need  not  determine,  for 
tiie  validity  of  the  decree  dissolving  the  mar- 
riage is  not  in  question.  Admittedly,  the 
motion  to  open  the  original  decree  in  South 
Dakota  and  the  actual  proceeding  for  ali- 
mony, which  resulted  in  an  allowance  and  a 
judgment  for  $25,000,  were  subseauent  to 
the  defendant's  second  marriage,  and  accord- 
ing to  the  record  here  he  had  no  knowledge 
of  such  proceedings  until  this  suit  was 
brought  on  the  Souui  Dakota,  judgment.  So, 
in  order  to  hold  according  to  the  contention 
of  the  plaintiff,  we  must,  by  force  of  a  sup- 
posed abstract  theory  or  rule  of  law  which 
makes  things  subsequent  incident  to,  and  a 
part  of,  the  prior  original  transaction,  ad- 
judge the  defendant  estopped,  not  only  from 
denying  conditions  of  which  he  had  no 
knowl(Klge,  but  conditions  not  in  existence. 
As  we  understand  it.  estoppel  by  conduct  ap- 
plies to  conditions  known  to  the  party  who> 
18  to  be  estopped,  and  perhaps  operates  upon 
incidents  and  conditions  naturally  and  nec- 
essarily flowing  therefrom;  but  a  rule  that 
&uch  estoppel  should  operate  upon  conditions 
not  known,'and  especially  upon  things  not  in 
esse,  or  upon  conditions  resulting,  as  in  this 
case,  from  subsequent  affirmative  procedure, 
investigation,  and  proofs,  would  give  a  scope 


and  effect  to  estoppel  by  conduct  beyond  that 
disclosed  in  any  decision  brought  to  our  at- 
tention, and  would  be  against  equity,  con- 
trary to  principle,  and  dangerous  to  all  In- 
tel ests.  The  doctrine  of  estoppel  by  conduct 
as  now  understood  and  administered,  is 
sometimes  characterized  as  a  harsh  doctrine 
in  practical  operation.  However  that  may 
he,  we  do  not  think  we  should  be  expected  to 
unwarrantably  enlarge  its  scope  in  favor  of  a 
plaintiff  who,  knowing  the  defendant  to  be 
absent  And  in  Europe,  and  while  his  wherea- 
l)Outs  were  unknown,  precipitates  divorce 
proceedings  in  a  distant  state  remote  from 
that  of  the  defendant  husband,  under  cir- 
cumstances which  force  the  presumption 
that  such  forum  was  sought  for  the  reason 
tliat  the  law  of  the  state  was  more  favorable 
to  her  than  that  of  the  state  of  her  hsuband*8 
residence,  and  so  favorable  to  parties  seek- 
ing a  divorce  as  to  be  generally  accepted  as 
against  public  policy  and  morality.  We  da 
not  think  the  defendant  is  estopped  from  de- 
nying the  validity  of  the  South  Dakota  pro- 
ceedings subsequent  to  his  second  marriage, 
and,  aside  from  the  question  of  estoppel,  tite 
decree  and  judgment  for  alimony  are  void 
for  want  of  notice  to  the  defendant,  and  con- 
sequently of  jurisdiction. 

The  jitdffmait  of  the  Circuit  Court  ia  af^ 
firmed,  with  costs  of  this  court. 
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STATE  of  Connecticut 

V. 

John  H.  BRADNECK,  Appt. 

(69  Conn.  212.) 

!•  The  record  and  Jadvmeiit  of  dia- 
mlBsa-l    In    a    divorce    proceeding    for 

adultery  Is  not  admissible  In  a  subsequent 
criminal  prosecution  for  nonsupport  of  wife 
Id  defense  of  which  the  same  acts  of  adultery 
are  sought  to  be  set  up. 

2.  Brror  in  admitting  a  Jndvment  aa 
evidence  In  another  suit  Is  not  relieved  by 
the  court's  statement  to  the  Jury  that  the 
Judgment  Is  not  conclusive  but  merits  serious 
consideration. 

8.  Statementif  by  a  man  "wlien  stopped 
on  his  way  from  the  room  of  «  married 
woman  at  night  are  not  admissible  as  part  of 
the  res  geatw  upon  the  question  of  the 
woman's  adultery. 

4.  One  ivIko  pleads  adnltery  of  liia  'wife 
to  a  criminal  dtargre  of  nonanpport 
cannot  be  held  to  the  answers  given  on  cross- 
examination  by  a  witness  for  the  state  to 
the  effect  that  witness  never  had  said  that  he 
had  been  criminally  intimate  with  defendant's 
wife,  but  may  Introduce  evidence  to  contra- 
dict him. 

(May  25,  1897.) 

NoTB. — As  to  admissibility  of  Judgment  in 
other  action  in  which  parties  are  not  the  same, 
see  also  TUrney  v.  Phoenix  Tns.  Co.  (N.  D.)  36 
L.  R.  A.  700:  Carlisle  v.  Klllebrew  (Ala.)  6  L. 
R.  A.  617:  Brown  v.  Bradlee  (Mass.)  15  L.  R. 
A.  .509;  and  Pr  Kirby  (S.  D.)  39  L.  R.  A.  856, 
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APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  of  Common  Pleas 
for  New  Haven  County  convicting  him  of  re- 
fusing and  neglecting  to  support  his  wife. 

Reveraed, 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  W.  Chase,  for  appellant: 

Circumstances  so  intimately  interwove© 
as  the  guilty  act  of  a  man  running  from  the 
house  of  another,  and  while  so  running  and 
at  the  time  of  being  caught  by  an  officer  of 
the  law,  making  statements  explanatory  of 
his  acts,  certainly  was  admissible  evidence. 

Eno8  v.  Tuttl€f  3  Conn.  250;  Wooden  v. 
Cotclea,  11  Conn.  300;  Comins  v.  Comins,  21 
Conn.  418;  8ear8  v.  Hayi,  37  Conn.  407; 
Douglas  v.  ChapiUf  26  Conn.  92;  Spencer  ▼. 
Mew  York  ^  A'.  E.  R,  Co.  62  Conn.  248. 

Defendant  could  have  proved  that  Done- 
gan  made  statements  which  would  have  con- 
clusively .shown  that  he  had  been  in  the' sleep- 
ing apartments  of  the  defendant's  wife  on 
said  night,  and  that  she  had  invited  him 
there.  Theee  statements  were  material  to 
the  defendant's  case,  and  should  have  beeo 
admitted  by  the  court. 

Wright  v.  Boston,  126  Mass.  161 ;  Salem  v. 
Lynn,  13  Met.  544;  May  v.  BradUe,  127 
Ma^s.  414;  Blake  v.  Damon,  103  Mass.  199. 

A  record  of  the  court  to  be  used  in  evi- 
dence for  the  purpose  of  affecting  the  issue 
involved  is  not  evidence  if  not  conclusive. 

Bethlehem  v.  Watertoien,  51  Conn.  494,  47 
Conn.  237;    Burdick  v.    Norwich,  49  Conn. 
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228;  Parker  v.  Kenyan,  112  Mass.  264; 
Olohe  Warlcs  v.  Wright,  106  Mass.  207. 

The  record  and  file  af  the  superior  court 
relative  to  the  petition  for  divorce  wherein 
the  defendant  in  this  case  and  Mary  C.  Brad- 
neck,  his  wife,  were  the  parties,  was  a  mat- 
ter entirely  foreign  to  the  criminal  proceed- 
ings in  this  case,  and  did  not  bear  upon 
it  in  any  way  which  the  law  will  recog- 
nize. 

Htate  V.  Alford,  31  Conn.  41. 

The  fact  that  the  trial  court  stated  that 
this  evidence  was  not  conclusive  will  not  ex- 
cuse his  error.  If  it  waa  not  conclusive  it 
wa.<<  not  evidence. 

Bethlehem  v.  Watertotpn,  51  Conn.  494, 
47  Conn.  237 :  Burdick  v.  Noncich,  49  Conn. 
225 ;  Qlobe  Works  v.  Wright,  106  Mass.  207 ; 
Parker  v.  Kenyon,  112  Mass.  264. 

Tlie  state's  witness,  Donegan,  had  em- 
phatically in  several  different  forms  denied 
that  he  had  ever  been  guilty  of  adultery  witli 
said  Mary  C.  Bradneck  at  any  time.  Upon 
cross-examination  said  Donegan  was  specifi- 
cally aaked  if  he  had  not  made  statements 
out  of  court,  contradicting  his  testimony 
during  the  trial  to  which  said  Donegan  re- 
plied in  the  negative.  Thus,  it  will  be  seen 
that  all  conditions  necessary  to  make  evi- 
dence to  contradict  him  admissible  and  per- 
tinent and  material  were  complied  with,  and 
therefore  a  gross  error  was  committed  in  ex- 
cluding the  same. 

Thorp  V.  Brookficld,  36  Conn.  325 ;  McGin- 
nis  V.  Grant,  42  Conn.  79 ;  Beecher  v.  Beech- 
er,  43  Conn.  .561 ;  Beardeley  v.  Wildman,  41 
Conn.  510;  White  v.  Oriffing,  44  Conn.  448; 
Sauriderma  Appeal,  54  Conn.  114;  Hedge  ▼. 
Clapp,  22  Conn.  266,  58  Am.  Dec.  424;  State 
v.  Randolph,  24  Conn.  368;  Stevens  v.  Cur- 
tiss,  3  Conn.  265 ;  Beers  v.  Broome,  4  Conn. 
257;  Salisbury  v.  State,  6  Conn.  104. 

Mr.  George  H.  Giinn  for  appellee. 


J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  tried  in  the  court  of 
common  pleas  for  the  transaction  of  criminal 
business  in  New  Haven  county,  charged  with 
the  crime  of  refusing  and  neglecting  to  sup- 
port his  wife.  He  was  convicted,  and  ap- 
pealed to  this  court. 

It  appears,  from  the  finding,  that  upon  the 
trial  the  state  offered  evidence  to  prove  the 
neglect  and  refusal  of  the  appellant  to  sup- 
port his  wife;  that  the  appellant  offered  no 
Evidence  to  contradict  this,  but  relied  for 
his  defense  upon  the  claim,  as  an  excuse, 
that  his  wife  had  been  guilty  of  adultery 
with  one  Daniel  Donegan  of  New  Haven. 
Under  such  claim  the  appellant  offered  tes- 
timony tending  to  prove,  and  claimed  he 
had  proved,  various  acts  of  adultery  on  the 
part  of  his  wife  with  said  Donegan  upon  par- 
ticular dates  in  July,  August,  September,  and 
October,  1895.  The  state,  in  rebuttal  offered 
in  evidence  the  files  and  records  in  certain 
divorce  proceedtngs  brought  by  the  appellant 
against  his  wife,  tried  in  the  superior  court, 
and  dismissed.  This  evidence  was  objected 
to;  but  the  court,  after  examining  the  papers, 
said:  "It  appears,  from  an  examination  of 
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the  files  in  the  divorce  proceedings  in  the 
case  of  John  H.  Bradneck  v.  Mary  0.  Brad- 
neck,  that  the  specific  statement  filed  by  the 
plaintiff  contains  allegations  of  adultery  on 
all  the  dates  which  have  been  claimed  here; 
that  these  allegations  were  denied,  and  there- 
fore put  in  issue.  I  think  the  record  is  ad- 
missiole."  To  this  ruling  the  appellant  ex- 
cepted. The  court  in  its  charge  to  the  jury, 
referring  to  this  evidence,  said:  "There  is 
one  thing  I  ought  to  suggest  to  the  jury,  and 
that  is  that  Mr.  Bradneck  on  his  own  voli- 
tion, or  at  his  own  volition,  has  had  a  por- 
tion, at  least,  of  this  case  submitted  to  a  tri- 
bunal which  had  jurisdiction  of  it.  He 
brought  an  action  for  divorce  against  his 
wife,  and  had  a  trial,  and  that  tribunal  was 
not  satisfied  that  he  had  there  proved  the 
charges  on  the  dates  which  he  now  alleges  in 
this  court  were  the  dates  on  which  she  com- 
mitted adultery.  While  I  do  not  rule  that 
this  is  conclusive  evidence  in  this  case,  it  is 
my  duty,  having  admitted  it,  to  suggest  to 
the  jury  that  it  is  evidence  to  which  they 
ought  to  give  serious  consideration.'' 

We  think  it  clear  that  in  admitting  this 
evidence  the  court  below  erred.  That  crim- 
inal sentences  are  not  evidence  in  civil  issues 
has  been  often  held,  the  reason  being  that 
the  parties  to  a  criminal  prosecution  and 
those  in  a  civil  suit  are  necessarily  different, 
and  the  objects  and  results  of  the  two  pro- 
ceedings are  equally  diverse.  See  Betts  v. 
Ne^v  Hartford,  26  Conn.  186 ;  2  Wharton,  Ev. 
§  777.  So  the  converse  of  this  rule,  namely, 
that  a  judgment  in  a  civil  action  is  not  ad- 
missible in  a  subsequent  criminal  prosecu- 
tion, is  equally  true.  Thus,  for  example,  a 
judgment  recovered  against  a  defaulting  tax 
collector  and  his  sureties,  in  a  civil  action  at 
the  suit  of  the  county,  was  held  not  compe- 
tent evidence  against  them  in  a  prosecution 
on  the  criminal  side  afterwards  instituted 
for  the  default.  Britton  v.  State,  77  Ala. 
202.  So,  in  Riker  v.  Hooper,  35  Vt.  457,  82 
Am.  Dec.  646,  a  former  judgment  in  a  civil 
action  was  held  not  conclusive  in  a  penal  ac- 
tion l)etween  the  same  parties,  though  the 
same  question  was  litigated  in  both  actions, 
because  the  measure  of  proof  is  different  in 
the  two  actions.  The  only  case  upon  which 
the  state  relied,  in  argument  before  us,  as 
holding  a  different  doctrine,  is  that  of  Dor- 
rcll  V.  State,  83  Ind.  357.  This  was  a  prose- 
cution for  the  unlawful  removal  of  a  fence 
from  land ;  and  it  was  there  considered  that 
a  judgment  in  a  former  civil  action  between 
the  defendant  and  the  prosecuting  witness, 
rendered  before  the  cojnmission  of  the  al- 
leged trespass,  whereby  the  disputed  bound- 
ary line  between  their  respective  lands  was 
defined  and  settled,  was  admissible  in  evi- 
dence. But  the  court  here  also  recognized 
the  general  rule  that  civil  judgments  are  not 
admissible  in  criminal  prosecutions,  but  de- 
cided as  it  did  because  it  thought  that  the 
establishment  of  the  boundary  line  was  one 
of  the  "legal  consequences"  of  the  judgment, 
to  prove  which,  as  well  as  the  fact  of  its 
rendition,  a  judgment  is  always  admissible, 
even  against  strangers.  The  error  to  which 
we  have  referred,  m  admitting  the  evidence 
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in  question,  was  not  relieved  by  what  the 
court  Stated  to  the  jury,  to  the  effect  that 
such  evidence  was  not  conclusive,  but  merit- 
ed serious  consideration,  as  was  held  by 
this  court  in  Bethlehem  v.  Watertovm,  61 
Conn.  404:  "A  judgment  is  conclusive,  or 
it  is  nothing.  If  not  conclusive,  there  is  no 
rule  by  which  courts  can  measure  and  deter- 
mine its  enect." 

The  appellant  offered  evidence  to  prove 
that  on  one  occasion  the  said  Donegan  was 
caught  at  night  in  the  bedroom  occupied  by 
the  appellant's  wife;  that  he  endeavored  to 
escape,  but,  as  he  came  running  out  of  the 
house,  hat  in  hand,  he  was  arrested  by  an  of- 
ficer. Thereupon  the  appellant's  brother, 
who  was  present  at  the  time  of  such  arrest, 
was  asked,  as  a  witness  for  the  defense: 
"What  was  the  conversation  that  you  had 
with  Daniel  Donegan  at  the  time  when  Officer 
Shields  grabbed  him.  or  what  statements,  if 
any,  did  he  make?"  The  question  was  object- 
ed to  by  counsel  for  the  state  on  the  ground 
that  whatever  Donegan  then  said  was  hear- 
say, and  not  admissible  in  the  absenceof  Mary 
Bradneck.  It  was  claimed  by  the  appellant 
to  be  admissible  as  part  of  the  res  gestce,  as 
words  accompanying  an  act  and  explanatory 
of  the  act.  The  question  was  excluded,  and 
the  appellant  excepted.  A  similar  question 
WHS  asked  of  another  witness,  and  a  similar 
ruling  made,  and  exception  taken.  These 
rulings  were  correct,  Stirling  v.  Bucking- 
ham,  46  Conn.  461.  The  declarations  in 
question  neither  grew  out  of  the  main  fact 
— the  alleged  adultery, — were  not  contempo- 
raneous with  it,  nor  did  they  serve  to  illus- 
trate its  character.  It  would  be  useful  to 
the  appellant  only  as  a  statement  out  of 
court  by  one  person  concerning  the  past  con- 
duct of  another  not  present  at  the  time  such 


statement  was  made.  But  a  far  different 
situation  was  presented  later  during  the 
trial.  The  said  Donegan  was  offered  as  a 
witness  for  the  state  upon  rebuttal,  and  tes- 
tified regarding  the  events  which  happened 
on  the  various  dates  on  which  it  was  claimed 
that  he  had  committed  adultery  with  Mrs. 
Bradneck,  and  denied  that  on  those  dates 
he  had  been  in  her  apartments,  and  in  gen- 
eral testified  that  he  had  never  committed 
adultery  with  her,  or  been  unduly  intimate 
with  her.  On  cross-examination  Donegan 
was  asked  if  he  had  not,  at  a  certain  place 
and  on  a  certain  day,  while  in  conversation 
with  one  Evans,  stated  to  said  Evans  that 
he  was  criminally  intimate  with  Mrs.  Brad- 
neck.  The  witness  replied  in  the  negative. 
In  reply  to  the  objection  of  the  state  that 
Mrs.  Bradneck  ought  not  to  be  convicted  of 
adultei-y  on  any  general  statements  that  this 
witness  or  any  other  might  have  made  out- 
side the  court,  the  court  replied  that  the 
question  was  adrai^Hible  as  proper  cross-ex- 
amination of  the  witnc^ss,  but  that  the  court 
would  hold  the  defendant  to  the  answer  to 
the  extent  that  he  would  not  be  permitted 
to  bring  in  witnesses  on  surrebuttal  to  prove 
that  the  witness  had  made  these  statements 
out  of  court.  The  appellant  did  afterwards 
offer  several  witnesses  upon  surrebuttal  to 
prove  such  statements,  but  the  court  adhered 
to  its  ruling,  and  excluded  all  such  evidence. 
This  Avas  error.  Hedge  v.  Clapp,  22  Conn. 
262.  58  Am.  Dec.  424. 

The  other  reasons  of  appeal  are  of  slight 
importance,  and  do  not  seem  to  require  spe- 
cial attention. 

There  is  error,  and  a  new  trial  is  granted^ 

The  other  Judges  concur. 


DISTRICT    OF   COLUMBIA    COURT    OF  APPEALS. 


ANGLO-AMERICAX    SAVINGS    &  LOAN 
ASSOCIATION  et  a?.,  Appts.,* 

V, 

William  D.  CAMPBELL  et  al 

\.    .......  Urn       V'.,.......^ 

1.  A  laortKage  for  money  to  be  ad- 
Tanced  for  bulldlnflr  pitrposea,  when 
put  on  record  before  any  contract  for  bnlld- 
Ing,  has  priority  over  all  liens  for  labor  and 
materials  subsequently  supplied  for  the  build- 
ings. 

2.  A  nkoritsttgee  may  contlime  to  make 
advances  to  a  morttfaflror,  when  the  loan 
is  made  expressly  for  building  purposes,  al- 
though he  has  notice  of  claims  for  labor  and 
materials  furnished  for  the  buildings,  and  of 
the  filing  of  liens  therefor,  If  his  contract 
does  not  require  him  to  see  to  the  application 
of  the  money  advanced. 

8.  A  mere  promise  to  advance  the  fall 
amount  of  a  loan  for  building  purposes 

Note. — On  the  subject  of  constructive  trusts 
In  a  fund,  see  also  Curdy  v.  Berton  (Cal.)  5  L. 
R.  A.  189 ;  and  American  Sugar  Refining  Co.  v. 
Fancher   (N.  Y.)   27  L.  R.  A.  757. 
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does  not  Impress  a  trust  upon  a  part  tbereof 
retained  by  the  mortgagee  In  faTor  of  the 
holders  of  mechanics'  liens. 

4.  The  breach  of  a  mortarairee*s  prom- 
ise to  advance  fnnds  to  the  mortgagor 
does  not  create  any  liability  In  equity  to 
creditors  of  the  mortgagor  who  would  have 
derived  benefit  from  the  performance  of  the 
promise,  unless  the  mortgagee  owed  ttaem 
some  obligation  or  duty. 

5.  Money  ivfthheld  by  a  mortflrasee  in 
breach  of  bla  promise  to  advance  the 
full  amount  of  a  mortgage  loan  made  ex- 
pressly for  the  erection  of  buildings  by  the 
mortgagor,  on  land  not  yet  paid  for,  is  sub- 
ject to  a  constructive  trust  In  favor  of  per? 
sons  who  have  furnished  labor  or  materials 
for  the  buildings  in  reliance  upon  the  mort- 
gagee's representations  that  the  money  was 
to  be  advanced  to  the  mortgagor. 

G.  Representations  may  constitute  an 
estoppel,  although  not  made  to  any  parrlco- 
lar  person,  if  made  to  all  persona  likely  to 
come  Into  contractual  relations  with  another, 
and  relied  upon  by  one  of  them  In  good  faith. 

7.  The  purchaser  under  foreclosure 
sale  of  property  subject  to  a  n&ecban« 
Ic's  Hen  Ir  within  the  meaning  of  a  atatnte 
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providing  tbat  in  proceeding!  to  enforce  snch 
liens  tlie  "defendant"  may  file  an  undertaking 
with  sureties  and  release  tbe  property  from 
tbe  lien. 
8.  In  a  anit  for  the  compensation  by 
persona  who  have  performed  labor 
on  a  bnlldinv  to  which  a  mortgagee  who 
has  failed  to  comply  with  his  contract  to  ad- 
vance money  to  erect  the  building,  and  the 
obligors  in  a  bond  to  release  the  building  from 
mechanics'  liens,  are  made  parties,  the  decree 
should  not  go  against  the  latter  if  it  merely 
impresses  the  funds  In  the  hands  of  the  mort- 
gagee with  a  trust  in  favor  of  the  laborers, 
and  does  not  purport  to  foreclose  the  liens. 

(December  13,  1808.) 

APPEAL  by  defendants  from  a  jud^ent 
of  the  Supreme  Court  of  the  District  of 
Columbia  in  favor  of  plaintiffs  in  an  action 
brought  to  enforce  a  mechanic's  lien.  Modi- 
fied and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ralston  A  Slddoms  and  Will- 
iam F.  Mattinely,  for  appellant  Anglo- 
American  Savings  &  Loan  Association: 

If  complainants  have  any  right  to  proceed 
against  the  appellant  association,  it  could 
only  be  after  they  have  exhausted  all  reme- 
dies against  the  person  primarily  and  exclu- 
sively liable  to  them  on  account  of  their 
claims,  the  defendant  Lea,  and  by  showing 
that  the  money  paid  by  the  association  on 
account  of  the  loan  was  not  suliicient  to  pay 
the  bills  incurred  in  constructing  the  build- 
ings under  the  building  contracts. 

Comp.  Stat.  chap.  45,  §  1,  2d  proviso; 
Martin  v.  CamphclL  6  Mackey,  296;  Phil- 
lips, Mechanics*  Liens,  §  225;  Davis  v.  Al- 
vord,  94  U.  S.  645,  24  L.  ed.  283. 

There  is  no  express  trust  made  out  in  fa- 
vor of  the  complainants,  and  it  appears 
equally  certain  that  there  is  no  such  relation 
between  the  appellant  association  and  appel- 
lees as  could  give  rise  to  any  implied  or  con- 
structive trust  in  the  latter's  favor,  thereby 
entitling  them  to  treat  the  money  in  ques- 
tion as  trust  funds  for  their  benefit. 

Boisot,  Mechanics'  Liens,  §  322;  Badley 
V.Hill,  73  Ind.  442;  Patrick  Land  Co.  v. 
Leavenicorthf  42  Neb.  715;  Rogers  v.  Cen- 
tral Loan  d  T.  Co.  49  Neb.  676;  Bill  v.  Al- 
drich,  48  Minn.  73;  Moroney's  Appeal,  24 
Pa.  373;  Richardson  v.  Belt,  13  App.  D.  C. 
— ,  26  Wash.  L.  Rep.  505;  Thompson  v. 
White  Water  Valley  R.  Co.  132  U.  S.  68,  33 
L.  ed.  256 ;  Toledo,  D.  d  B.  R.  Co.  v.  Bamil- 
ion,  134  U.  S.  296,  33  L.  ed.  905. 

The  mechanic's  lien  statute  in  force  in  this 
District  fixes  the  priority  and  extent  of  the 
lien  that  it  gives  to  materialmen  and  its 
other  beneficiaries,  and  the  court  will  not 
extend  the  statute  to  meet  cases  for  which 
the  statute  itself  does  not  provide,  though 
they  may  be  of  equal  merit  with  those  pro- 
vided for. 

1  Jones,  Liens,  2d  ed.  §  105;  Copeland  v. 
Kehoe,  67  Ala.  594;  Rogers  v.  Currier,  13 
Gray,  129. 

The  statute  provides  that  every  building 
erected  or  repaired  by  the  owner  or  agent 
and  th^  ground  upon  which  such  building  is 
erected  or  repaired  shall  be  subject  to  a  lien. 
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The  remedy  is  against  the  property,  and 
to  the  extent  only  of  the  interest  of  the 
building  owner  in  said  property  (2  Jones, 
Liens,  §  1244),  and  no  personal  judgment 
can  be  rendered,  except  whetre,  after  a  sale 
of  the  property  in  satisfaction  of  thee  lien, 
the  proceeds  of  such  sale  are  insufficient  for 
the  purpose,  then  a  judgment  for  the  defi- 
ciency may  be  rendered  against  the  party 
who  incurred  the  debt,  if  he  be  made  or  be- 
come a  party  to  the  suit,  but  not  otherwise. 

D.  C.  Comp.  Stat.  chap.  45,  $  5;  Emack  v. 
Rushenherger,  8  App.  D.  C.  254. 

Where  the  mortgage  has  been  executed 
and  recorded  before  the  work  of  construction 
has  been  commenced  or  any  materials  fur- 
nit<hed,  the  mechanic  or  materialman  fur- 
nishes the  labor  or  material  solely  on  the 
personal  credit  of  the  mortgagor  and  on  his 
interest  in  the  land,  subject  to  the  mort- 
gage. 

2  Jones,  Liens,  §  1480. 

The  appellant  association  was  not  charged 
with  constructive  notice  of  the  liens  record- 
ed subsequent  to  the  recordation  of  its  own 
mortgage  or  deed  of  trust. 

Jones,  Mortg.  §§  372,  562;  Truscott  v. 
King,  6  Barb.  349;  Moyer  v.  Binman,  13  N. 
1 .  191 ;  Ackerman  v.  Bunsicker,  85  N.  Y.  49, 
39  Am.  Rep.  621;  Bimie  v.  Main,  29  Ark. 
591;  Ward  v.  Bague,  25  N.  J.  Eq.  397; 
Leach  v.  Beattie,  33  Vt.  195;  Kyle  v.  Thomp- 
son, 11  Ohio  St.  616;  King  v.  McVick<ir,  3 
Sandf.  Ch.  192;  Doolittle  v.  Cook,  75  111. 
354:  Beaton  v.  Prather,  84  111.  330;  Taylor 
V.  Maris,  6  Rawle,  51. 

The  mere  fact  that  the  building  was  com- 
menced after  the  mortgage  was  given,  and 
that  the  mortgagee  knew  this,  is  not  suffi- 
cient to  charge  him  with  knowledge  of  the 
lien. 

Jones,  Mortg.  §  562;  Ward  v.  Bague,  25 
N.  J.  Eq.  397 ;  Cotton  v.  Bolden,  1  McArth. 
403. 

A  mortgage  for  obligatory  ^future  advances 
is  valid. 

Jones,  Mortg.  §  365;  Philfips,  Mechanics' 
Liens,  §  236;  United  States  v.  Booe,  3 
Cranch,  73.  2  L.  ed.  370;  Shirras  v.  Craig, 
7  Cranch,  34,  3  L.  ed.  260;  Lawrence  v.  Tuck- 
er, 23  How.  14,  16  L.  ed.  474;  Leeds  v.  Cam- 
eron, 3  Sumn.  489;  Commercial  Bank  v.  Cun- 
ningham, 24  Pick.  270,  35  Am.  Dec.  322; 
Goddard  v.  Sawyer,  9  Allen,  78 ;  Truscott  v. 
King,  6  N.  Y.  147 ;  James  v.  Morey^  2  Cow^ 
292,  14  Am.  Dec.  476;  Brinckerhoff  v.  Lan- 
sing, 4  Johns.  Ch.  73,  8  Am.  Dec.  538 ;  Fas- 
sett  V.  Smith,  23  N.  Y.  252;  Brackett  v. 
Sears,  15  Mich.  244;  Seaman  v.  Fleming,  7 
Rich.  Eq.  283;  Garher  v.  Benry,  6  Watts, 
57 ;  Robinson  v.  Consolidated  Real  Estate  dt 
F.  Ins.  Co.  55  Md.  105. 

It  is  not  necessary  that  the  mortgage 
should  express  on  its  face  that  it  is  given  to 
secure  future  advances. 

Jones,  Mortg.  §  374;  Collins  v.  Carlile,  13 
111.  254;  Darst  v.  Gale,  83  111.  136;  Bank  of 
Utica  Y,  Finch,  3  Barb.  Ch.  293,  49  Am.  Dec. 
175;  Murray  v.  Barney,  34  Barb.  336;  Craig 
V.  Tappan,  2  Sandf.  Ch.  78;  Wescott  v. 
Gunn,  4  Duer,  107;  Walker  v.  Snediker, 
Hoffm.  Ch.  145;  Townsend  v.  Empire  Stone- 
Dressing  Co.  6  Duer,  208;   Foster  v.  Rey- 
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•nold8,  38  Mo.  553 ;  Oriffin  v.  New  Jersey  Oil 
Co.  11  N.  J.  Eq.  49. 

Advances  covered  by  a  mortjrage  have  pref- 
erence over  the  claims  of  junior  encumbran- 
ceiB  who  have  become  such  with  notice  of  an 
agreement  under  the  mortgage  for  the  ad- 
vances. 

Jones,  Mortg.  §  3G8,  and  cases  cited  in 
note  4;  Kramer  v.  Farmers*  d  M.  Bank,  15 
Ohio,  253;  Truacott  v.  King,  6  N.  Y.  147; 
Taylor  v.  LaBar,  25  N.  J.  Eq.  222 ;  Piatt  v. 
Griffith,  27  N.  J.  Eq.  207 ;  Wisconsin  Plan- 
ing Mill  Co,  V.  Schuda,  72  Wis.  277. 

The  mortgage  or  deed  of  trust  in  this  case 
was  for  obligatory  advances,  and  where  this 
is  the  case  it  is  well  settled  that  actual  no- 
tice of  subsequent  liens  will  not  relieve  the 
mortgagee  of  his  obligation  to  the  mortga- 
gor to  make  such  advances,  and  having[  made 
them  his  position  of  priority  of  lien  is  pre- 
served to  nim. 

Jones,  Mortg.  §  370;  Boisot,  Mechanics' 
Liens,  $  152;  15  Am.  k  Eng.  Enc.  Law,  p. 
709 ;  Lyle  v.  Ducomb,  5  Binn,  585 ;  Moroney^s 
Appeal,  24  Pa.  372;  Wilson  v.  Russell,  13 
Md.  495,  71  Am.  Dec.  645;  Brooks  v.  Lester, 
36  Md.  65;  Crane  v.  Deming,  7  Conn.  387; 
Oriffin  v.  Burtnett,  4  Edw.  Ch.  673;  Brink- 
meyer  v.  Browneller,  55  Ind.  487;  Brink- 
meyer  v.  Ilelhling,  57  Ind.  435;  Nelson  v. 
Iowa  Eastern  R.  Co.  (Iowa)  8  Am.  Ry.  Rep. 
82;  Martsolf  v.  Barnwell,  15  Kan.  612;  Tay- 
lor V.  LaBar,  25  N.  J.  Eq.  222 ;  Macintosh  v. 
Thurston,  25  N.  J.  Eq.  242;  Piatt  v.  Griffith, 
27  N.  J.  Eq.  207 ;  laege  v.  Bossieux,  15  Gratt 
83.  76  Am.  Dec.  189;  Hill  v.  AldHch,  48 
Minn.  73;  Wisconsin  Planing  Mill  Co.  y. 
Schuda,  72  Wis.  277;  Richards  v.  Waldron, 
0  Mackey,  585;  Frye  v.  Bank  of  Illinois,  11 
III.  367;  Spader  v.  Lawler,  17  Ohio,  371,  99 
Am.  Dec.  401 ;  Ladue  v.  Detroit  d  M.  R.  Co, 
13  Mich.  380,  87  Am.  Dec.  759. 

Messrs,  A.  8.  Worthinston  and  J.  C. 
Heald,  for  appellant  Thomas  H.  Pickford: 

The  act  provides  that  "the  defendant'' 
may  file  a  written  undertaking,  etc.  The 
principal  in  these  undertakings,  Harvey  T. 
Winfield,  never  was  a  defendant  in  the  cause, 
and  the  court  had  no  authority  to  accept  the' 
bonds  in  which  he  was  principaL 

These  being  bonds,  taken  in  a  judicial  pro- 
ceeding, not  authorized  by  law,  are  void,  and 
the  principles  relating  to  voluntary  bonds 
cannot  be  invoked  to  give  them  validity. 

Charter  Oak  v.  Hosm^er,  1  Mackey,  297; 
Wallace  v.  Prott,  4  Mackey,  259;  United 
States,  Davis,  v.  Draper,  8  Mackey,  85. 

Messrs,  Bates  Warren  and  J.  J.  Dar- 
llnston,  for  aupellees: 

The  appellant  association  cannot,  in  equi- 
ty and  good  conscience,  be  permitted  to  gain 
the  security  of  the  complainants'  material 
and  labor  by  its  representations  that  it  would 
advance  a  specified  sum  with  which  to  con- 
struct the  buildings,  and  then,  when  the  ma- 
terials and  labor  have  been  furnished  upon 
the  faith  of  those  representations,  withdraw 
that  promise  and  cut  down  the  amount  to  be 
so  advanced,  with  or  without  the  consent  of 
the  builder,  retaining  the  benefit  of  the  com- 
plainant's labor  and  materials  so  advanced 
upon  the  faith  of  that  promise. 

Kinney  v.  Famsworth,  17  Conn.  355;  Hef- 
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I  ncr  y.  Vandolah,  57  111.  520,  11  Am.  Rep. 
39;  Patrick  Land  Co,  v.  Leavenworth,  42 
Neb.  715;  Rogers  v.  Central  Loan  d  T.  Co. 
49  Neb.  676;  Taylor  v.  Ely,  25  Conn.  250; 
Crane  v.  Deming,  7  Conn.  388. 

The  association  has  $3,000  in  its  hands 
which  is  justly  applicable  to  payment  of  the 
materialmen,  and  therefore  falls  clearly  un- 
der the  equitable  principle  declared  and  ap- 
plied by  this  court  in  Emack  v.  Rushenber- 
ger,  8  App.  D.  C.  254,  and  Keller  y.  Ashford^ 
133  U.  S.  610,  33  L.  ed.  667. 

The  lien  may  be  filed  either  against  the 
party  who  was  the  owner  at  the  time  the 
contract  was  made,  or  against  the  party  who 
is  owner  at  the  time  of  lien  filed. 

Lefler  y.  Forsherg,  1  App.  D.  C.  36. 

SHepard,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  to  enforce  a  mechanics'  lien  was 
begun  on  February  19,  1897.  The  bill  was 
filed  by  William  D.  Campbell  for  himself 
and  on  behalf  of  all  others  having  like  de- 
mands against  David  M.  Lea,  the  debtor  and 
owner  of  the  legal  title  to  the  premises,  and 
the  Anglo-American  Savings  &  Loan  Asso- 
ciation, a  corporation  of  New  York,  and  oth- 
er encumbrancers,  together  with  the  trustees 
in  the  conveyances  securing  the  several  en- 
cumbrances. 

Leave  having  been  granted  for  the  pur- 

Eose,  Allen  8.  Johnson,  the  Julius  Lans- 
urgh  Furniture  A  Carpet  Company  and 
Landon  Ai  Merriam  intervened  by  petition, 
respectively,  setting  up  demands  for  labor 
ana  materials  furnished  David  M.  Lea  in 
the  construction  of  certain  houses  on  the 
lots  described  in  the  bill ;  and  joining  in  the 
prayers  of  said  bill. 

The  aggregate  amount  of  the  indebtedness 
sought  to  be  recovered  in  the  bill  and  peti- 
tions of  intervention  is  $3,253.40  with  inter- 
est, and  notices  of  liens  having  been  duly 
registered  by  the  parties,  respectively,  in  the 
manner  required  by  law. 

There  is  no  question  in  respect  of  the 
amount  of  each  demand  and  the  validity  of 
the  lien  therefor  as  against  David  M.  Lea. 

There  is  little  or  no  confiict  in  the  evi- 
dence, and  the  material  facts  shown  in  the  rec- 
ord may  be  stated  substantially  as  follows : 

On  and  before  March  27,  1896,  David  M. 
Lea  was  the  owner  of  the  premises — then  va- 
cant lots — at  the  comer  of  R  and  Seven- 
teenth streets.  Northwest,  in  the  City  of 
Washington.  These,  when  conveyed  to  him, 
were  subject  to  a  vendor's  lien  secured  by  a 
deed  of  trust  for  about  $10,000.  He  became 
indebted  to  his  grantors  for  part  of  the  pur- 
chase money,  amounting  to  $6,157,  for  which 
he  executed  notes  as  follows:  one  for  $1,- 
500,  payable  one  month  after  date;  another 
for  $2^00  payable  two  months  after  datOr 
and  a  third  for  $2,157  payable  three  months 
afterdate.  All  bore  date  as  of  March  28,1896, 
and  were  secured  by  a  trust  deed  of  the  same 
date,  that  was  recorded  March  30,  1896. 

The  dates  of  these  notes  and  trust  deed 
were  so  arranged  as  to  give  precedence  to  the 
trubt  deed  securing  the  Anglo-American  Sav- 
ings  A  Loan  Asmciation  hereinafter  men* 
tioned. 
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Lea  purchased  the  lots  for  the  purpose  of 
improving  them,  and  made  a  subdivision  of 
them  to  accord  to  the  plan  for  the  erection  of 
five  substantial  dwellings. 

The  Anglo-American  Savings  A  Loan  As« 
sociation  of  New  York  is  what  is  ordinarily 
called  a  building  association,  and  is  a  corpo- 
ration of  that  state.  M.  I.  Weller,  who  re- 
sides in  the  District  of  Columbia^  was  the 
appraiser  of  property  offered  to  the  associa- 
tion as  security  for  loans. 

On  March  2,  1896,  David  M.  Lea  addressed 
him  a  note  saying:  ''I  propose  to  spend 
$46,500  in  the  construction  of  five  houses  at 
the  corner  of  Seventeenth  and  R.  Bts.,  N.  W., 
for  which  purpose  I  make  application  to  your 
association  for  a  loan."  This  was  followed 
on  March  7,  1896,  by  a  formal  applioation 
upon  the  blank  form  provided  by  the  associa- 
tion for  the  purpose. 

In  this  form  the  application  was  required 
to  answer  in  detail  questions  propounded  in 
rei^pect  of  the  location,  condition,  and  value 
of  the  lots,  and  to  describe  the  contemplated 
buildingfl,  as  well  as  to  furnish  the  plans 
and  specifications  therefor.  He  was  also  re- 
quired to  describe  the  property  owned  by  him, 
his  indebtedness,  and  so  forth.  He  stated 
that  he  had  purchased  the  property  in  De- 
cember, 1896,  paying  therefor  $24,000,  and 
declared  that  the  buildings  to  be  erected 
would  cost  $46,500.  and  would  be  insured  for 
that  amount  for  the  benefit  of  the  associa- 
tion. 

The  association  agreed  to  make  the  loan  of 
$46,500,  which  was  to  be  secured  upon  the 
property  and  upon  the  four  hundred  and 
si>ty-five  shares  of  the  stock  of  the  associa- 
tion for  which  Lea  subscribed  in  accordance 
with  its  rules. 

He  therefore  executed  a  bond  to  the  asso- 
ciation, dated  March  27,  1896,  in  the  sum  of 
$93,000,  which  recited  the  subscription  to,  and 
delivery  of,  the  stock,  and  the  loan  of  the  said 
$40,500;  and  was  conditioned  upon  the  pay- 
ment by  the  said  Lea,  monthly,  of  certain 
stipulated  sums,  as  interest  at  the  rate  of 
5  per  cent  per  annum,-  as  premiums  on  the 
principal,  and  by  way  of  monthly  dues  on 
said  stock,  and  the  said  bond  was  secured  by 
the  conveyance  of  the  premises  to  Stephen 
Van  Wyck  and  F.  L.  Siddons,  trustees,  in  the 
usual  form,  which  was  recorded  March  28, 
1896.  The  certificate  for  the  465  shares  of 
stock  was  returned  to  the  association  by  Lea 
with  a  formal  assignment  thereof  executed 
March  27,  1896.  As  additional  security,  Lea, 
with  two  sureties,  Samuel  Ross  and  Thomas 
H.  Pickford,  executed  and  delivered  a  bond 
to  the  association  of  the  sum  of  $46,500. 
This  recited  the  agreement  for  the  loan,  and, 
among  other  things,  that: 

"Whereas,  it  was  a  condition  precedent  to 
such  loan  or  advance  that  said  David  M.  Lea, 
together  with  a  sufficient  surety,  should  exe- 
cute and  deliver  to  said  association  a  bond 
obligating  said  David  M.  Lea  to  complete 
and  finish  the  construction  and  erection  of 
tlie  aforesaid  improvements  on  or  before  the 
27  th  day  of  August,  a.  d.  1896,  and  to  pro- 
tect said  association  from  any  loss  or  dam- 
age by  reason  of  any  lien  or  claim  made 
against  said  land  and  improvements  under 
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the  law  commonly  known  as  the  'Mechanics' 
Lien  Law.' " 

The  conditions  were  that  they  should  in- 
demnify the  association  against  any  Ices  and 
damage  incurred  by  the  failure  of  Lea  to  per- 
form his  agreements,  and  should  pay  any  and 
all  sums  by  the  baid  association  or  its  suc- 
cessors, paid,  laid  out,  expended,  or  incurred, 
on  account  of,  or  by  reason  of,  the  failure, 
omission,  neglect,  or  refusal  to  fully  erect, 
complete,  and  finish  the  said  building  or 
buildings  and  the  appurtenances  on  or  before 
the  27th  day  of  August,  a.  d.  1896,  or  on  ac- 
count of,  or  by  reason  of,  any  lien  or  claim,  or 
notice  of  any  lien  or  claim,  hereafter  filed, 
within  the  period  allowed  bv  law,  under  the 
law  commonly  called  the  "Mechanics'  Lien 
Law,"  by  any  person  or  persons,  firm  or 
firms,  body  or  bodies  corporate,  association 
or  associations,  against  said  land,  or  any 
part  thereof,  or  against  said  building  or 
buildings,  or  either  of  them,  for  or  on  ac- 
count of  any  work  or  labor  done  or  to  be 
done,  or  for  and  on  account  of  any  materials, 
apparatus,  implements,  machinery,  fixtures, 
or  ornaments,  furnished  or  to  be  furnished, 
on,  in,  about,  for  the  benefit  of,  or  in  relation 
to,  said  building  or  buildings,  or  either  of 
them,  from  the  commencement  of  said  build- 
ings to  the  full  completion  thereof,  and  which 
may  be  held  to  be  paramount  to  the  lien  of 
the  aforesaid  mortgage,  or  any  of  them,  or 
any  part  thereof,  or  prior  or  paramount  to 
any  of  the  advances  made  or  to  be  made  as 
aforesaid,  then  this  obligation  to  be  null  and 
void;  otherwise  to  be  and  remain  in  full 
force  and  virtue  at  law  and  in  equity. 

There  was  some  arrangement,  the  particu- 
lars of  which  do  not  appear,  by  which  Lea's 
grantors  agreed  to  postpone  the  lien  for  the 
remainder  of  the  purchase  money  to  that  in 
favor  of  the  association;  and  in  accordance 
therewith  the  dates  of  their  notes  and  trust 
deed  were  given  as  before  stated. 

There  was  also  a  collateral  agreement  be- 
tM'een  Lea  and  the  association,  the  details  of 
which  do  not  appear,  relating  to  the  times 
and  amounts  in  which  the  $46,500  should  be 
advanced,  and  controlling  their  disburse- 
ment. The  allegations  of  the  bill  in  respect 
of  the  manner  of  the  advancement,  which  the 
answers  admit,  are:  One  third  when  the 
first-fioor  joists  should  be  in  all  of  the  said 
houses ;  one  sixth  when  the  roofs  should  be  on 
all  of  them;  one  sixth  when  all  should  be 
'Vhite-ooated";  one  sixth  when  the  plumb- 
ing and  carpenter  work  should  be  c<Hnpleted; 
and  one  sixth  when  all  the  houses  should  be 
completed. 

The  first  building  oontracft  was  not  mode  by 
Lea  until  March  31,  1896,  and  the  work  was 
commenced  thereafter. 

The  first  payment  mode  by  the  association 
was  $15,217.38  on  April  28,  1896,  through  a 
check  on  itself,  signed  by  its  treasurer,  and 
payable  to  David  M.  Lea  or  order.  This  was 
indorsed  by  Lea  to  Ralston  A  Siddons,  who 
were  the  attorneys  of  the  association  in  Wash- 
ington. Other  payments  were  mode  in  the 
same  way. 

Mr.  Siddons  testified  that  the  association 
first  deducted  the  monthly  dues  of  Lea  to 
date,  and  sent  the  draft  for  the  remainder  of 
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the  infltalnMni  to  be  at  the  time  advanced,  i 
Kalston  &  Siddone  deposited  the  drafts  re- 
ceived for  collection  and  disbursed  the  money 
on  account  of  Lea. 

Out  of  the  first  payment  they  discharged 
the  first  mortgage  on  the  lots,  amounting  to 
about  $10,300,  principal  and  interest. 

Certain  fees  due  M.  I.  Weller,  the  apprais- 
er, and  some  other  bills  were  paid  for  taxes 
and  insurance.  Some  of  the  buls  on  account 
of  building  were  paid  at  the  request  of  the 
sureties  on  Lea's  bond,  and  the  remainder 
was  paid  to  one  of  the  sureties,  Samuel  Ross, 
in  pursuance  of  a  written  order  of  Lea  dated 
April  11,  1896.  It  was  upon  the  written  or- 
der of  Ross  that  the  first  mortgage  was  paid 
off.  Mr.  Siddone  also  testified  that  he  noti- 
fied the  sureties  of  the  existence  of  claims 
that  came  to  his  knowledge  from  time  to  time 
and  paid  the  same  at  their  request;  among 
these  was  the  bill  of  a  watchman  employed 
by  Weller. 

The  contractor-in-chief  for  the  erection  of 
the  buildings  failed  before  completion,  and 
the  remainder  of  the  work  was  done  under 
the  direction  of  the  sureties  on  Lea's  bond 
aforesaid.  Some  ot  the  last  money  paid  to 
the  sureties,  or  on  Lea's  account,  was  after 
the  filing  of  Campbell's  lien  and  perh&ps 
others. 

The  entire  amount  actually  advanced  by 
the  association  to  Lea,  or  on  his  account,  in- 
cluding his  dues,  deducted  as  aforesaid,  wae 
$43,500.  The  smn  of  $3,000  was  deducted 
from  the  last  draft  by  Lea's  consent.  He  in- 
dorsed the  last  draft  with  that  understanding 
and  at  the  request  of  his  sureties.  He 
stated  further  tha;t  the  association  claimed 
that  he  had  not  come  up  to  his  plans,  speci- 
fications, and  agreememts  with  them;  but 
that  he  and  his  sureties  and  the  ardiitect 
claimed  that  the  building  had  been  done  ac- 
cording to  the  plans  and  specifications. 

No  evidence  was  introduced  on  the  part  of 
the  association  teuding  to  show  a  failure  to- 
oomplete  the  buildings  according  to  the  plans 
and  specifications  submitted  with  the  appli- 
cation for  the  loan.  M.  I.  Weller,  the  apt 
praiser  for  the  association,  testified  that  he 
supervised  the  construction  of  all  buildings 
in  the  District  under  loans  made  by  it,  in- 
cluding the  houses  in  question;  and  that 
they  were  completed  on  December  9,  1896, 
ana  so  reported  to  the  association. 

There  is  also  a  stipulation,  noted  by  the  ex- 
aminer taking  the  depositions,  to  tne  effect 
''that  the  buildings  were  completed  on  or 
about  December  9,  1896,  formal  proof  of  the 
date  and  facts  of  completion  being  waived." 

It  also  appears  from  the  evidence  of  Camp- 
bell that  when  he  notified  Weller  of  his  con- 
tract to  furnish  Lea  with  certain  lumber  and 
stairwork,  Weller  informed  him  that  it  would 
have  to  be  good  or  he  would  not  pass  it. 

Campbell  testifies  that  he  knew  of  the  trust 
deed  to  secure  the  association;  that  Lea  told 
him  of  his  arrangement  to  get  the  money  for 
building ;  and  thai  he  wouldpay  him  for  his 
material  from  that  loan.  He  further  testi- 
fies that  he  entered  into  his  contract  on  that 
representation,  and  that  he  learned  from  Mr. 
Siddons  at  what  stages  of  the  building  the 
instalments  were  to  be  paid. 
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The  contract  between  Lea  and  Campbell 
shows  that  the  amount  contracted  for — 
$3,750 — ^was  to  be  paid  as  follows:  $875 
when  the  roofs  are  on  all  the  houses;  $1,000 
.when  said  housej  are  *'white-coated" ;  and 
the  remainder,  $1,875,  in  four  months  from 
date. 

The  interveners'  contracts  were  made  with 
R.  M.  Boyle,  the  general  contractor  with  Lea, 
and  they  understood  from  Boyle  that  the 
money  to  pay  for  the  work  was  to  come  from 
the  loan  of  the  association. 

Pending  the  suit  the  premises  in  contro- 
versy appear  to  have  been  sold  under  the  sec- 
ond mortgage  to  secure  the  purchase-ntoney 
notes,  and  the  le^  title  thereof  conveyed  to 
one  Harvey  T.  Winfield. 

Said  Winfield,  as  owner,  filed  the  statutory 
undertaking  with  sureties,  binding  himself 
to  the  claimants  of  the  liens  in  case  they 
should  be  established,  and  thereupon  a  decree 
was  entered  discharging  the  premises  fronx 
the  liens. 

Upon  the  hearing  a  final  decree  was  en- 
terea  requiring  the  association  to  pay  into  the 
registry  of  the  court,  within  thirty  days,  the 
sum  of  $3,000,  with  interest  from  December 
9,  1896,  for  distribution  among  the  complain- 
ant and  interveners.  In  default  of  such  pay* 
ment  by  the  association,  it  was  decreed  that 
the  said  sum  should  be  paid  by  the  said  Win- 
field and  M.  I.  Weller  and  Thomas  H.  Pick- 
ford,  sureties  on  the  undertaking  given  to 
secure  the  payment  of  the  liens  on  the  prem- 
ises, which  had  been  discharged  thereby. 

There  are  several  questions  suggested  by 
the  facts  in  this  case,  as  stated  ahove,  that,, 
in  view  of  the  terms  of  the  decree,  do  not  nec- 
essarily require  decision;  but,  at  the  same 
time,  they  enter  more  or  less  into  the  consid- 
eration of  the  principles  upon  which  that  de- 
cree must  stand  or  fall,  and  will,  therefore,, 
be  briefly  considered. 

1.  The  obligatory  character  of  the  contract, 
of  the  Anglo-American  Savings  &  Loan  Asso- 
ciation with  David  M.  Lea  to  advance  him- 
the  full  sum  of  $46,500,  to  be  paid  in  instal* 
ments  at  certain  stages  in  the  construction 
of  his  houses,  and  the  record  of  the  convey- 
ance to  its  trustees  to  secure  the  same,  be- 
fore any  contract  by  him  let  or  entered  into 
for  the  construction  in  any  particular,  gave 
that  mortgage  priority  over  ail  liens  for  labor 
and  materials  supplied  to  him  under  his  sub- 
sequent contracts  for  construction.  D.  C. 
Comp.  Stat.  §  3,  p.  367 ;  Moroney's  Appeal,  24- 
Pa.  373 ;  Boagland  v.  Lowe,  39  Neb.  397,  407. 

2.  Nor  is  there  anything  in  the  arrange- 
ment betwen  Lea  and  his  vendors  and  the  as- 
sociation, contemplajting  a  scheme  for  the 
purchase  of  the  property  and  the  joint  con- 
struction of  the  buildings  thereon,  that  would 
justi^  the  subordination  of  the  mortgages 
of  the  former  to  the  liens  of  the  furnishers 
of  labor  and  materials,  in  accordance  with 
the  doctrine  of  such  cases  as  Bohn  Mfg.  Co. 
V.  Kountze,  30  Neb.  719,  725,  12  L.  R.  A,  33^ 
and  Henderson  v.  Connelly,  123  111.  98.  And 
that  doctrine  need  not,  therefore,  be  either 
approved  or  denied. 

3.  Although  the  loan  was  obtained  for  the 
express  purpose  of  erecting  the  houses  accord- 
ing   to    plans  and  specifications  submitted 
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with  the  applicatioo  therefor  there  is  noising 
in  the  nature  of  the  contract  or  in  its  terms 
that  made  it  obligatory  upon  the  association 
to  see  that  the  money  advanced  thereunder 
was  applied  to  payments  for  labor  and  ma^ 
terial  furnished  in  the  ocmstruction.  Hence, 
payments  made  to  Lea\  after,  as  well  as  be- 
fore, notice  of  the  claims  due  the  appellees, 
and  the  filing  of  their  liens  were  in  discharge 
of  the  contract  of  the  association  and  brought 
it  under  no  liability  to  them.  Moraney*8 
Appeal,  24  Pa.  373 ;  Rogers  y.  Central  Loan 
d  T.  Co.  49  Neb.  676;  Patrick  Land  Co,  v. 
Leavenusorth,  42  Neb.  715. 

4.  The  right  to  recover  the  amount  of 
money  retained  by  the  association  from  the 
last  instalment  cannot  be  enforced  in  favor 
of  the  mechanics'  lien  holders  by  virtue  of 
any  declared  trust,  or  one  to  be  implied  from 
the  terms  and  conditions  of  its  (Contracts 
alone.  From  the  proposition  that  the  asso- 
ciation was  under  no  obligation  by  virtue  of 
its  contract  to  see  to  the  application  of  the' 
money  advanced,  the  conclusion  necessarily 
follows,  that  from  the  mere  promise,  no  nuut- 
ter  how  binding,  to  advance  Lea  the  full  sum 
of  $46)500,  no  trust  was  impressed  upon  the 
part  thereof  retained  by  the  association,  in 
favor  of  the  holders  of  the  mechanics'  liens 
any  more  than  in  favor  of  Lea's  creditors 
generally. 

It  likewise  follows  that  the  promise  made 
to  Lea  of  the  payment  of  the  entire  sum  can- 
not be  enforced  in  eauity,  upon  that  ground 
alone,  in  favor  of  tne  appellees,  under  the 
doctrine  enounced  in  Keller  v.  Aahford,  133 
U.  8.  610,  625,  33  L.  ed.  667,  674,  and  ex- 
plained again  in  Constable  v.  National  8,  S. 
Co.  164  U.  S.  61,  74,  38  L.  ed.  903,  914. 

In  this  last  case  it  was  said,  following  the 
court  of  appeals  of  New  York,  that,  "to  give 
a  third  party,  who  may  derive  a  benefit 
from  the  performance  of  a  promise,  an  action, 
there  teust  be,  first,  an  intent  by  the  prom- 
isor to  secure  some  benefit  to  the  third  party, 
and,  second,  some  privity  between  the  two, 
the  promisor  and  the  party  to  be  benefited, 
and  some  obligation  or  duty  owine  from  the 
promisor  to  the  latter,  which  would  give  him 
a  legal  or  equitable  claim  to  the  benefit  of 
the  promise,  or  an  equivalent  to  him  person- 
ally." 

5.  It  now  remains  to  inquire  whether  by 
rea^mn  of  the  spec^l  circumstances  disclosed 
in  the  evidence,  there  is  any  other  ground 
upon  which  the  decree,  enforcing  tiie  claim 
of  the  appellees  against  the  $3,(X)0  retained 
from  the  loan,  can  be  upheld. 

If  there  is,  it  must  be  by  virtue  of  a  con- 
structive trusFt  raised  up  by  those  special  cir- 
cumstances and  conditions,  oonsistins  of  rep- 
resentations and  conduct  upon  one  side,  and 
of  action  founded  thereon,  upon  the  other, 
in  accordance  with  established  principles  of 
equitable  estoppel. 

The  special  circumstances  relied  on  to  cre- 
ate the  trust  are  summed  up  as  follows  for 
consideration : 

It  appears,  with  sufficient  certainty,  that 
the  houses  had  been  completed  in  compliance 
with  the  plans  and  specifications  submitted 
with  the  application  for  the  loan,  and  that 
they  cost  the  sum  of  $46,500. 
43  L.  B.  A. 


If  the  association  had  any  defense  upon 
cither  of  those  grounds,  the  facts  were  within 
its  knowledge,  and  it  was  its  duty  to  prove 
them.  It  had  a  supervisor,  charged  witn  the 
duty  of  seeing  that  the  building  was  carried 
on  according  to  the  plane  aod  specifications, 
and  he  had  a  watchman  employed  also.  He 
was  a  witness,  and  testified  that  the  build- 
ings were  completed  December  9,  1896,  and 
no  question  was  asked  him  regarding  the 
character  of  that  completion,  or  the  cost  of 
the  entire  construction.  The  evidence  shows 
that  the  appellees,  particularly  Campbell, 
looked  to  the  fund  to  be  advanced  under  the 
contract  for  the  loan  as  a  means  of  obtaining 
payment  for  their  labor  and  materials. 

The  written  contract  with  Campbell  shows 
the  times  of  his  pa3nnettts  corresponding  with 
those  of  the  advances  to  be  made  to  Lea. 
They  knew  the  details  ol  the  loan  contract, 
and  say  that  they  relied  upon  it  as  the  basis 
of  the  credit  extended'  to  Lea.  That  they 
did  so,  and  did  not  rely  upon  the  individual 
capacity  of  Lea,  or  their  right  to  a  last  lien 
upon  the  premises,  is  supported  by  every  rea- 
sonable inference  deducible  from  the  sur- 
rounding circumstances.  Lea  was  engaged 
in  building  upon  land  for  which  he  haS  not 
paid,  and  fiiat  was  under  mortgages  to  secure 
itt  least  two  thirds  of  the  purcn&se  money. 
The  existence  of  these  mortgages  emphasized 
the  incapacity  of  Lea  to  build  without  a  pre- 
arrangea  loan,  thai  was  attested  by  the  con- 
tract with  the  association  for  the  express 
purpose  of  building.  It  appears,  moreover, 
that  the  loan  could  not  be  obtained  without 
giving  the  mortgage  for  its  security  priority 
over  the  second  purchase-money  mortgage. 
It  required  very  little  testimony  therefor,  to 
produce  the  conclusioin  that,  without  oonfi- 
oence  in  the  payment  to  Lea  of  the  full 
amount  of  the  loan  contracted  for,  the  ap- 
pellees would  not  have  extended  him  credit 
lor  their  labor  and  materials.  The  reason- 
ableness of  such  expectations  on  their  part 
cught,  naturally,  to  have  suggested  itself  to 
the  association,  l&ngaged  in  the  business  of 
lending  money  to  enable  owners  of  city  lots 
to  improve,  the  association  must  have  known, 
in  the  ordinary  course  of  such  tran.sactions, 
that  the  consummated  contract  for  the  money 
to  be  advanced  to  Lea  as  the  building  pro- 
gressed, under  a  mortgage  taking  priority 
over  the  statutory  liens  available  to  those 
contracting  with  him,  would  constitute  a  ma^ 
terial  inducement  to  them  in  supplying  him 
with  labor  and  materials.  Charged  with 
this  knowledge  it  contracted  to  advance  Lea 
the  full  sum  of  $46,500.  It  is  true,  as  we 
have  before  said,  that  this  contract  with  Lea 
did  not  bind  the  association  to  nee  that  he 
actually  applied  the  money,  when  advanced, 
to  the  payment  of  the  contractors. 

Payment  into  his  hands  was  all  that  it  was 
bound  to  make,  and  Lea's  creditors  had, 
therefore,  no  legal  right  to  ask  anything 
more.  Had  he  reoeiv^  all  of  the  money  and 
then  failed  to  pay  them,  they  would  have  no 
remedy  against  the  association,  for  its  obli- 
gation would  have  been  completely  dis- 
charged. 

Notwithstanding  this,  it  appears,  as  if  in 
express  recognition  of  the  reasonable  expec- 
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tations of  Lea's  contractors,  tlia4;  tibepractioe 
}n  making  payments  was  this:  Wnen  ths 
lime  for  a  paymenft  arrived,  a  draft  payable 
to  Lea's  order  was  sent  by  the  association  to 
its  attorneys  in  Washington.  Lea  at  onoe 
indorsed  it  to  them  and  they  collected  the 
draft  and  disbursed  the  money.  Claimants 
of  money  on  account  of  the  buildings  often 
notified  them  of  tbe  same,  and  they,  m  turn, 
notifying  Lea's  sureties,  were  sometimes  di- 
rected to  pay  them,  and  did  so.  All  that  re- 
mained was  then  delivered  to  t^e  sureties  on 
the  bond  given  by  Lea  to  indemnify  the  as- 
sociation; amonff  other  things,  again&t  me* 
chanios'  liens.  It  was,  of  course,  to  their  in- 
terest, as  such  sureties,  to  see  that  the  money 
went  to  the  contractors  of  Lea,  and  it  would 
seem,  from  the  failure  of  others  to  intervene 
in  the  suit,  that  the  contractors  were  paid  as 
long  as  the  association  continued  to  TOJBike 
the  advances. 

But  when  the  time  for  the  payment  of  the 
last  instalment  arrived,  the  association,  for 
its  own  advantage  and  without  justification 
shown  in  the  conditions  of  the  contract,  or 
by  the  evidence  in  the  cause,  withiield  the 
sum  of  $3,000,  which,  imputing  common 
sense  to  Lea's  sureties,  and  to  him  conunon 
honesty  and  an  intention  to  fulfil  his  Olbli- 
gations  to  the  appellees,  would  have  been 
paid  over  to  them.  If  any  presumption  is 
to  be  indulged  in  respect  of  this  it  ought  to 
1)e  in  favor  of  honesty  and  right  doing.  Be 
that  as  it  may,  however,  me  association 
would  be  entitled  to  no  benefit  from  any  lack 
of  certainty  on  that  point  if  it  acted  wrong- 
lully  as  to  the  appellees  in  retaining  the 
money  and  giving  Lea  no  opportunity  to  dis- 
charge his  obligations  with  it.  Anyle  v. 
Chicago,  8t.  P.  M.  d  0.  22.  R,  Co,  151  U.  S. 
1,  12,  38  L.  ed.  55  62. 

Conceding,  as  nas  been  done,  that  there 
was  no  intention  on  the  part  of  the  associa- 
tion to  create  a  trust  in  favor  of  Lea's  con- 
tractors, by  the  terms  of  the  contract,  and 
granting  that  the  contract  made  it  no  wrong, 
actionable  on  behalf  of  the  appellees,  to  with- 
hold the  money,  does  not,  in  our  opinion,  an- 
swer the  conditions  presented  by  the  special 
facts  and  circumstances  stated  above. 

Equity  will  impress  a  trust  contrary  to  the 
intention  and  will  of  a  party  where  a  fund 
has  been  obtained  by  him  in  violation  of  his 
duty  to  another. 

In  order  to  raise  this  duty  as  the  founda^ 
tion  of  a  constructive  trust  there  need  be 
neither  a  promise  for  the  benefit  of  another, 
nor  express  fiduciary  relations  between  them. 
It  nmy  be  raised  by  representations,  con- 
duct, and  the  like,  that  have  been  relied  upon 
by  another  under  such  circumstances  as  cre- 
ate an  equitable  estoppel  upon  one  to  pursue 
thereafter  an  opposite  course  for  his  own  ad- 
yailiage.  To  cresite  such  an  estoppel  it  is 
not  always  essential  that  same  special  rep- 
resentation be  made  to  a  particular  person  at 
the  time.  In  this  case  the  representation  was 
w*ade,  in  the  first  place,  to  all  persons  likely 
to  come  into  contractual  relations  with  Lea 
in  the  construction  of  his  buildings;  but 
when  acted  upon  by  one  of  them  in  good  faith 
it  became  as  if  made  personally  to  him.  Horn 
V.  Cole,  61  N.  H.  287,  293,  12  Am.  Rep.  111. 
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That  the  representations  in  respect  of  the 
amount  and  purposes  of  the  loan  were  not 
made  to  defraud  anyone  at  the  time,  is  ap- 
parent; but  this  is  not  essential.  Nor  is  it 
necessary  that  the  arrangement  with  Lea, 
who  was  in  no  condition  to  be  specially  con- 
cerned at  the  time,  for^the  detention  of  a  por* 
tion  of  the  money,  should  have  been  made 
for  the  purpose  of  defrauding  the  appellees. 
Horn  V.  Cole,  51  N.  H.  287,  292,  12  Am,  Rep. 
Ill;  2  Pom.  £q.§  803.  Notwithstanding  that 
the  association  was  under  no  legal  obligation 
to  see  that  Lea  paid  the'  money,  when  ad- 
vanced, to  the  appellees,  it  was  under  a 
moral  obligation  to  them,  at  least,  to  pay 
over  to  him  ail  that  it  had  contracted  to  ad- 
vance to  enable  him  to  pay  for  the  construc- 
tion of  the  houses. 

Having,  by  its  conduct,  induced  or  con- 
tributed to  induce  the  appellees  to  contract 
with  Lea,  and  with  their  materials  to  in- 
crease the  security  for  its  own  debt,  it  would 
be  inequitable  and  unjust  to  permit  the  as- 
sociation to  withhold  the  money  upon  whidi 
they  relied  for  reimbursement. 

The  foundation  of  equitable  estoppel  is 
justice  and  good  conscience.  "Its  object  is 
to  prevent  the  unconsdentious  and  inequitable 
assertion  or  enforcement  of  claims  or  rights 
which  might*  have  existed  and  been  enforce- 
able by  c^her  rules  of  the  law,  unless  pre- 
vented by  the  estoppel;  and  its  practical  ef- 
fect is,  from  motives  of  equity  and  fair  deal- 
ing, to  create  and  vest  opposing  rights  in  the 
party  who  obtains  the  oenefit  of  the  estop- 
pel.'^   2  Pom.  Eq.  §  802. 

Upon  these  equitable  considerations,  we 
conclude  that  the  court  did  not  err  in  decree- 
ing the  enforcement  of  a  constructive  trust  in 
favor  of  the  appellees  upon  the  fimd  with- 
bipld  from  the  loan  to  L^ 

The  researches  of  counsel,  likewise  our  own, 
have  failed  to  discover  a  decision  directly  in 
point  to  guide  us  m  reaching  the  conclusion 
at  which  we  have  arrived  in  this  case;  but 
we  are  none  the  less  satisfied  that  its  facts, 
though  novel,  bring  it  within  the  application 
of  the  well-established  equitable  principles 
that  have  been  stated. 

There  is,  however,  a  decision  of  the  Su- 
preme Court  of  the  United  States  in  an  an- 
alogous case,  within  the  governing  principle 
of  which  this  case,  in  our  opinion,  is  dearly 
included.  See  Angle  v.  Chicago,  8t,  P.  if.  i 
0.  R.  Co.  161  U.  S.  1,  26,  38  L.  ed.  66,  67. 

In  that  case  it  appears  that  Angle  had  a 
contract  with  a  railway  oorporation  called 
the  Portage  Company,  to  construct  a  certain 
part  of  a  railway  that  was  to  be  completed 
tc*earn  a  grant  of  lands  from  the  state  of 
Wisconsin.  The  Portage  Company  arranged 
with  a  trust  company  for  the  advancement  of 
the  necessary  money  to  complete  the  road, 
and  Angle  entered  upon  the  performance  ol 
its  contract  with  a  large  and  sufficient  force. 
He  had  no  contract  oDtitling  him  to  a  lien 
upon  the  Porta^  Company's  land  grants  but 
that  formed  the  chief  inducement  of  the 
credit  that  it  had  arranged  for. 

Whilst  the  work  was  being  diligently 
prosecuted  by  Angle,  the  Chicago,  St.  Paul, 
Minneapolis,  Jk  Omaha  Railway  Company 
(called  the  Omaha  Company),  by  bribery  of 
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Ihe  Portage  CompaJiy's  officers  gecured  the 
oonirol  of  that  company  aod  forced  the  sus- 
pension of  the  work.  Its  conduct  daiused  the 
trust  company  to  withdraw  its  promised  aid. 
The  Omaha  Oomp&ny,  then,  by  fraudulent 
representations,  induced  the  legislature  of 
the  state  to  repeal  t^e  grant  to  the  Portage 
Company  and  bestow  the  land  upon  it,  in- 
stead. An^le  recovered  a  judgment  againei 
the  now  insolvent  Portage  Company  for 
the  work  done  by  Mm,  and  then  filed  his  bill 
against  the  Omaha  Company  to  subject  the 
aforesaid  land  grant  thereto.  His  bill  w«s 
diemissed,  and  Uiat  decree  was,  upon  his  ap- 
peal, reversed. 

In  the  course  of  the  opinion  delivered  by 
Mr.  Justice  Brewer  for  the  majority  of  the 
court,  it  was  said :  "While  no  express  trust 
attached  to  the  title  to  these  lands,  either  in 
the  Portage  or  in  the  Omaha  Company, — 
while  it  may  be  conceded  that  when  the  legis- 
lature resumed  the  grant  it  took  the  title  dis- 
charged of  any  express  trust  or  liability  in 
favor  of  the  creditors  of  the  Portage  Com- 
pany, and  might  hav«  trvuisf erred  an  abso- 
lute title  to  any  third  party  beyond  the  reacsh 
or  pursuit  of  the  Portage  Company,  or  ite 
creaitors, — ^yet  it  is  still  true  that  the  lands 
were  given  to  the  Portage  Company,  as  they 
had  Men  given  by  Congress  to.  the  state  in 
the  first  instance,  for  tlie  purpose  of  aiding 
in  the  construction  of  this  road;  that  a  pai^ 
of  the  work  necessary  for  such  construction 
liad  been  done/ajid  there  is,  therefore,  an 
equity  in  securing  to  the  extent  to  which  the 
work  had  been  done,  the  application  of  these 
lands  in  payment  thereof.  And  when  the 
Omaha  Company,  by  its  wrongdoings,  se- 
cured the  full  legal  title  to  those  lands,  equity 
will  hold  that  the  party  who  has  been  de- 
prived of  payment  for  his  work  from  the 
Portage  Company,  by  reason  of  their  having 
been  taken  away  from  it,  shall  be  able  to  pur- 
sue those  lands  iu'to  the  hands  of  the  wrong- 
doer, and  hold  them  for  the  payment  of  that 
claim  which,  but  for  the  wrongdoings  of  the 
Omaha  Company,  would  have  been  paid  by 
the  Portage  Company^  partially,  at  least,  out 
of  their  proceeds.  While  no  express  trust 
is  affirmea  as  to  the  lands,  yet  it  is  familiar 
doctrine  that  a  party  who  acquires  title  to 
property  wrongfully  may  be  adjudged  a 
trustee  ex  malefioio  in  respect  of  that  prop- 
erty. .  .  .  The  property  was  in  the  Port- 
age Company  for  tne  purpose  of  aiding  in 
the  construction  of  this  road ;  work  was  done 
by  the  plaintiff  in  that  direction.  Equity 
recognises  a  right  that  that  property  should 
be  applied  in  the  pa3mient  for  that  work. 
The  wrongdoing  of  the  defendant,  the  Omaha 
Company,  has  wrested  the  title  of  this  prop- 
erty from  the  Portage  Company  and  trans- 
ferred it  to  itself.  It  has  become,  therefore, 
a  trustee  eco  malefioio  in  respeot  to  the  prop- 
.erty." 

That  case  is  not  distinguishable  from  this 
because  of  the  element  of  actual  fraud  found 
to  have  been  practised  by  tSte  party  in  whose 
possession  the  property  was  impressed  with 
the  trust.  Actual  fraud,  intentional  as  re- 
gards the  party  seekinc  relief,  is  not  essen- 
tial to  the  raising  up  of  a  constructive  trust 
any  more  than  an  equitable  estoppel.     If  one 
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makes  an  appropriation  of  a  fund,  which, 
if  permitted  to  stand,  would,  by  reason  of  the 
circumstances  attending  the  transaction, 
work  a  wrong  to  another  having  an  equity 
therein,  and  give  him  an  unconscientious  ad- 
vantage over  that  other,  the  act  will  be  re- 
garded as  what  is  called  a  oonstructive  fraud 
in  equity.    2  Pom.  Eq.  SS  1044, 1053. 

6.  There  remain  to  be  considered  oertain 
quesrtioQs  raieed  on  the  appeal  of  the  sureties 
in  the  undertaking  given  under  the  permis- 
sion of  the  statute  to  release  the  premises 
from  the  lien. 

The  property,  as  appears  by  stipulation 
made  part  of  the  record,  was  twice  sold  aA 
public  sale  after  the  bill  had  been  filed.  The 
sale  under  the  second  deed  of  trust  was  made 
to  one  Mitchell.  That  under  the  aseocia^ 
tion's  deed  of  trust  is  recited  as  made  to  the 
"party  secured  thereby,  for  tiie  sum  of 
$45,300." 

It  seems,  however,  that  the  conveyance  of 
the  legal  title  under  this  sale  was  made  to 
Harvey  T.  Winfield,  who  filed  the  undertak- 
ing aforesaid  with  M.  I.  Weller  and  Thomae 
H.  Pickford  as  sureties,  and  procured  or- 
ders, on  November  25,  1897,  releasing  the 
premises  from  the  operation  of  the  liens 
sought  to  be  established  in  this  suit. 

( 1 )  The  first  contention  on  behalf  of  the 
sureties  is,  that  the  undertaking  is  void  be- 
cause Winfield,  the  principal  therein,  was  not 
a  defendant  in  the  proceeding  and  therefore 
not  within  the  operation  of  t£e  statute.  The 
statute  provides:  "That  in  all  proceedings 
under  this  act  the  defendant  may  file  a  writ- 
ten undertakisg,  with  two  or  more  sureties, 
to  be  approvea  by  the  court,  to  the  effect  that 
he  and  they  will  pay  the  judgment  that  may 
be  recovered,  and  costs,  which  judgment  shall 
be  rendered  against  all  persona  so  imdertak- 
ing,  and  thereby  release  his  property  from  the 
lien  hereby  created.  ...  if  such  under- 
taking be  approved  before  the  filing  of  the 
aforesaid  bill  in  equity  to  enforce  said  lien, 
the  said  sureties  shall  be  made  parties  there- 
to, and  if,  after  the  filing  of  said  bill,  said 
sureties,  upon  the  appfovu  of  said  undertak- 
ing, shall  ipso  facto  become  parties  thereto, 
and  in  either  case  the  decree  of  the  court  shall 
run  against  them  as  well  as  the  principal  on 
such  undertaking."  D.  C.  Comp.  Stat.  §  11, 
p.  368. 

That  this  undertaking  may  be  entered  into 
and  substituted  for  the  building  before  as 
well  as  after  the  filing  of  the  bill  to  enforce 
the  mechanics'  lien,  is  sufficient  to  indicate 
that  the  word  "defendant"  was  not  used  in 
its  technical  sense,  but  with  a  meaning  broad 
enougli  to  cover  the  owner  of  t^e  premises  in 
whom,  at  the  time,  the  title  nuiy  be  vested. 
It  was  intended  as  a  means  whereby  the  prop- 
erty miffht  be  speedily  unencumbered  and 
rendered  marketable,  and  this  was,  neces- 
sarily, for  the  benefit  of  the  owner  at  the 
time.  The  ambiguity  of  the  section  of  the 
statute  as  it  now  st^ds  under  the  act  of 
1884,  recited  above,  grows  out  of  the  broad- 
ening therein,  by  amendment,  of  the  scope 
of  $  708  and  othen>  of  the  Revised  Statutes 
of  the  District  of  Columbia,  the  effect  of 
which  in  permitting  notices  of  the  liens 
claimed  thereunder  to  be  made  out  against 
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the  owner  of  the  property,  sJt  the  time  the 
right  to  assert  the  hen  accrued  instead  of 
the  owner  at  the  time  of  the  contract,  was 
•declared  in  Lefler  v.  Foraherg,  1  App.  D.  C. 
36,40. 

It  follows  that  this  grround  of  objection  to 
the  decree  is  not  well  taken.  That  Winfield 
may  liave  become  the  owner  of  the  premises 
by  purchase  under  the  first  mortgaf[e  or  im 
any  other  way,  is  immaterial ;  he  is  l^und  «« 
owner  by  the  recital  of.  the  undertaking  and 
the  release  of  the  lien  obtained  thereon. 

(2)  The  point  of  the  second  contention  is 
well  taken. 

No  decree  for  the  payment  of  the  monev 
withheld  by  the  association,  and  upon  whion 
a  trust  was  impressed,  should  have  been  ren- 
dered agaimrt  Winfield  and  his  sureties,  be- 
cause there  was  no  foreclosure  of  the  me- 
chanics' liens  set  up  in  the  bill. 

The  decree  impresses  a  trust,  hi  favor  of 
the  appellees,  upon  the  $3,000  retained  by  the 
association  from  the  loan,  and  orders  it  paid 
over. 


It  is  in  the  nature  of  the  decree  approved  bj 
this  court  in  the  case  of  Emack  v.  Rii^ken- 
herger,  8'  App.  D.  C.  249,  264. 

The  undertaking  was  not  entered  into  to 
cover  any  liability  of  that  character  on  the 
part  of  the  association  or  of  the  former  owner 
of  the  property.  Its  obligation  is  confined  to 
t&e  purpose  of  the  statute. 

Upon  the  failure  to  establish  the  mechan- 
ics' liens  upon  the  premises,  under  the  alle- 
gations and  prayer  of  the  bill,  the  cblisration 
of  the  undertaking  ceased,  and  it  should  hare 
been  so  decreed. 

For  the  reasons  giwn,  the  decree  will  be 
modified  so  as  to  release  the  principal  and 
sureties  upon  the  undertaking,  and  in  all 
other  respects  affirmed,  widi  costs  to  the  ap- 
pellees. 

The  owuae  will  he  retnanded  to  the  court 
from  whence  it  cornea,  toith  directions  to 
modify  and  amend  the  decree  in  accordance 
with  this  decision. 

It  is  so  ordered. 


GEORGIA  SUPREME  COURT. 


B.  S.  CALHOUN,  Plff.  in  Err., 


v. 


E.  P.  LITTLE. 


( 


Ga. 


) 


1.  The  tovm  of  'Waresboro  derives  Its 
aathorlty  to  exercliie  corporate  fnne- 
tlons  from  an  act  of  the  veneral  as- 
sembly passed  on  December  9,  1808  (Acts 
1893.  p.  385),  granting  a  new  charter  to  such 
town.  Under  this  act,  an  ordinance  which  con- 
fers upon  the  police  court  of  the  town  aathor- 
lty to  punish  by  Imprisonment  without  giy- 
ing  persons  convicted  of  offenses  against  the 
town  an  opportunity  to  pay  a  fine  Is  void  for 
want  of  authority  In  the  town  council  to  pass 
It. 

S.  In  all  cases  'wbere  Jndves  of  courts 
of  general  Jurisdiction  are  exempt 
from  civil  llabllItT  In  damages  for  their 
judicial  acts,  presiding  officers  of  courts  of 
limited  Jurisdiction  are  likewise  exempt,  (a) 
It  follows,  therefore,  that  where  the  presid- 
ing officer  of  a  municipal  court  judicially  de- 
termines that  a  given  ordinance  is  valid, 
though  in  fact  it  Is  void  for  want  of  authori- 
ty in  the  town  council  to  pass  it,  he  will  not 
be  liable  in  damages  to  a  person  convicted  in 
his  court  of  an  offense  against  the  town,  and 
punished  under  such  ordinance  by  imprison- 
ment, without  having  been  given  an  oppor- 
tunity to  pay  a  fine,  provided  the  court  in 
which  such  person  is  convicted  has  Jurisdic- 
tion of  the  subject-matter  of  the  offense. 

8.  liinhere  a  section  of  tbe  Code  bas 
been  codified  from  a  decision  of  tUls 
court,  it  will  be  construed  in  the  light  of 
the  source  from  which  it  came,  unless  the 
language  of  the  section  imperatively  demands 

*Ueadnotes  by  Cobb^  J. 


a  different  construction,  (a)  Section  7S2 
of  the  Political  Code  has  no  application  to 
acts  of  a  member  of  a  town,  council  when  he 
is  presiding  in  a  police  court  which  is  author- 
ised by  the  charter  of  the  town. 
4.  The  principles  above  nnnouuced 
control  tbe  case.  There  was  no  material 
error  in  the  charges  complained  of.  The  eri- 
dence  amply  warranted  the  verdict,  and  thera 
was  no  error  In  refusing  a  new  trial. 

(December  28,  1898.) 

ERROR  to  the  Superior  Court  for  Ware 
County  to  review  a  judgment  in  favor  of 
defendant*  in  an  action  brought  to  recover 
damages  for  alleged  false  imprfsonment. 
Affirmed. 

The  facts  are  stated  in  the  o{Mnion. 

Messrs.  Hitob  A  M7ers,  for  plaintiff  in 
error : 

An  ordinance  passed  by  a  municipality  in 
excess  of  or  without  charter  authority  Is 
void. 

17  Am.  k  Eng.  Enc.  Law,  pp.  236,  248,  f 
VIII. 

Wareaboro  had  no  charter  authority  for 
all  ordinances  inflicting  imprisonment  with- 
out alternative  of  fine. 

Imprisonment  as  a  fine  can  be  inflicted  on- 
ly when  the  power  is  given  by  charter.  The 
power  to  imprison  never  arises  by  implica- 
tion. 

17  Am.  k  Eng.  Enc.  Law,  pp.  257, 258  (4) ; 
Driefitoick  v.  Brunswick,  51  Ga.  639,  21  Am. 
Rep.  240. 

Malice  and  bad  faith  are  not  a  necessary 
element  of  false  imprisonment,  unless  the  im- 
prisonment be  under  warrant.    Any  illegal 


Note. — ^As  to  the  liability  of  Judicial  officers 
to  civil  action  for  acts  of  a  Judicial  nature,  see 
Austin  V.  Vrooman  (N.  Y.)  14  L.  R.  A.  138, 
and  note;  Thompson  v.  Jaclcson  (Iowa)  27  L. 
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R.  A.  02,  and  note;  also  Scott  ▼.  Fishblate  (N. 
C.)  30  L.  li.  A.  690:  and  Olazer  v.  Hubbard 
(Ky.)  39  L.  R.  A.  210. 
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deprivation  is  actionable,  and  good  faith  can 
only  mitigate  the  damages. 

Code,  §  3851 ;  7  Am.  A  £ng.  Enc.  Law,  p. 
663,  notes  2,  3. 

The  fact  that  defendant  was  claiming  to 
act  in  a  judicial  capacity  makes  no  differ- 
ence, for  by  our  statute  law  a  municipal  offi- 
cer is  personally  liable  to  anyone  wnom  he 
damages  by  an  act  committed  without  au- 
thority of  law. 

Code  1895,  §  752;  Pruden  v.  Love,  67  Oa. 
190. 

Any  judicial  officer  acting  in  excess  of  ju- 
risdiction is  personally  liable  for  his  inju- 
rious acts.  

12  Am.  &  Eng.  Enc.  Law,  p.  32,  VU.,  p.  33, 
2,  o,  b,  p.  35;  Austin  v.  Vrootnany  128 
K.  Y.  229,  14  L.  R.  A.  140,  25  Am.  Rep.  902. 

Though  a  court  had  jurisdiction  over  the 
person  and  subject-matter,  but  did  not  have 
jurisdiction  to  enter  the  particular  judg- 
ment complained  of,  the  juogment  is  void. 

United  States,  Wilson,  v.  Walker,  109  U. 
6.  258.  27  L.  ed.  927;  Nielsen,  Petitioner, 
131  U.  S.  176,  33  L.  ed.  118;  12  Am.  A  Eng. 
Enc.  Law,  pp.  246,  1470,  a;  Ponoe  v.  Under- 
wood, 55  6a.  601. 

To  refujte  bail  and  imprison  one  entitled 
to  bail  is  itself  false  imprisonment. 

Manning  v.  Mitchell,  73  Ga.  663. 

Mr,  Leon  A«  Wilson  for  defendant  in  er- 
ror. 

Colili,  J.,  delivered  the  opinion  of  the 
court: 

On  June  26,  1896,  Little,  as  mayor  pro 
tern,  of  the  town  of  Waresboro,  tried  Cal- 
houn upon  the  charge  of  violating  the  follow- 
ing ordinance  of  the  town :  "It  shall  be  un- 
lawful for  any  person  or  persons  to  engage 
in  fighting  or  riotous  conduct  within  the 
corporate  limits  of  the  town  of  Waresboro, 
or  resist  or  obstruct  the  marshal  or  any 
policeman  while  in  the  discharge  of  their 
official  duties."  The  accused  was  convicted, 
and  the  following  sentence  was  passed  upon 
him:  "After  hearing  the  eviaence  in  the 
above-«tated  case,  it  is  ordered  and  adjudged 
bv  the  court  that  the  defendant  be  kept  in 
the  jail  of  the  town  of  Waresboro  for  three 
days."  It  appears  from  the  minutes  of  the 
town  council  that  this  sentence  was  after- 
wards commuted,  by  the  officer  who  tried 
the  accused,  to  imprisonment  for  one  day. 
This  sentence  was  passed  pursuant  to  the 
following  ordinance:  ''Any  person  who  shall 
commit  any  or  either  of  the  offenses  herein- 
before mentioned  .  .  .  shall  on  convic- 
tion for  each  offense  be  sentenced  to  pay  a 
fine  of  not  less  than  $1  nor  exceeding  $20, 
or  imprisonment  and  work  on  the  public 
streets  not  exceeding  thirty  <hiys."  Tne  or- 
dinances herein  quoted  were  passed  in  1888. 
The  present  suit  is  an  effort  on  the  part  of 
Calhoun  to  recover  damases  from  Little  on 
account  of  the  alleged  iHe^l  detention  of 
the  plaintiff  in  the  town  jail.  The  petition 
alleges  that  the  sentence  above  quoted  was 
without  authority  of  law,  and  that  the  Im- 

Erieonment  of  petitioner  thereunder  was  ma- 
cious  and  in  violation  of  law;  that  peti- 
tioner had  violated  no  ordinance  of  the 
town;  and  that  the  conviction  and  sentence 
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was  a  wilful  and  malicious  persecution.  The 
petition  further  alleges  that  efforts  were 
made  on  the  part  of  friends  of  petitioner  to 
give  bond  or  deposit  any  sum  of  money  re- 
quired to  enable  him  to  have  the  sentence  re- 
viewed and  set  aside,  but  that  these  efforts 
were  unavailing.  The  defendant  answered, 
denying  that  the  sentence  and  imprisonment 
thereunder  were  malicious  or  without  authoon- 
ity  of  law,  and  averred  that  his  acts  were  in 
furtherance  of  law  and  order.  The  alleffar 
tions  in  the  petition  as  to  efforts  to  give 
bond  in  order  to  have  the  sentence  reviewed 
are  also  denied.  At  the  trial  the  evidence 
showed  that  the  defendant  was  rq^larly 
elected  a  member  of  the  town  council  on  June 
22,  1896.  From  an  extract  of  the  minutee 
of  the  council  it  appears  that  the  defendant 
was  elected  mayor  fro  tern,  on  July  6,  1896, 
but  there  was  testimony  showing  that  he  was 
mayor  pro  tern,  at  the  date  of  t1^  trial  of  the 
plaintiff,  for  the  alleged  violation  of  the 
ordinance  of  the  town.  The  defendant  tes- 
tified that  no  bond  was  ever  offered  him  either 
by  Calhoun  or  by  anyone  in  his  behalf.  The 
juxy  returned  a  verdict  for  the  defendant, 
and,  plaintiff's  motion  for  a  new  trial  being 
overruled,  he  excepted. 

1.  Were  the  ordinances  under  which  the 
plaintiff  in  error  was  convicted  and  sen- 
tenced to  imprisonment  by  the  defendant  val- 
id at  the  time  of  the  trial?  These  ordi- 
nances were  passed  under  authority  of  a 
charter  granted  to  the  town  by  the  superior 
court,  the  provisions  of  which  charter  will 
be  found  in  «9  685-710  of  the  Political  Code. 
An  examination  of  these  provisions  will  show 
that  the  ordinances  were  valid  at  the  time 
of  their  passage.  In  1891  an  act  was  passed 
prohibiting  the  general  assembly  from  grant- 
inff  chart^s  to  towns  of  less  tlian  2,000  in- 
habitants, and  conferring  upon  the  superior 
courts  exclusive  power  to  grant  such  char- 
ters. Acts  1890-91,  p.  190.  This  act  was 
repealed  on  December  1,  1893.  Acts  1893, 
p.  65.  In  the  case  of  Fullington  v.  WiUiams, 
98  Ga.  807,  this  act  was  held  to  be  constitu- 
tional and  valid.  On  December  9,  1893,  a 
new  charter  was  granted  the  town  of  Wares- 
boro by  the  general  assembly.  Acts  1898, 
p.  335.  lliis  act  has  never  been  repealed 
either  expressly  or  by  implication,  nor  has 
its  validity  been  in  any  way  impaired.  From 
it,  therefore,  the  town  of  Waresboro  mu«t 
derive  whatever  authority  it  has  to  exercise 
corporate  functions.  This  act  repeals  all 
former  charters  granted  to  the  town,  but 
provides  that  all  ordinances  then  in  force, 
and  not  inconsistent  with  its  provisions, 
shall  be  valid  and  of  force  until  amended  or 
repealed  by  the  mayor  and  aldermen  of  the 
town.  An  examination  of  the  act  will  show 
tluit  the  ordinance  which  defined  the  offense 
for  which  Calhoun  was  tried  is  perfectly  con- 
sistent with  its  provisions.  Is  the  ordinance 
which  prescribes  the  punishment  to  be  in- 
flicted upon  persons  convicted  of  offenses 
against  the  town  also  consistent  with  the 
provisions  of  the  act?  Section  11  of  the  act 
IS  as  follows:  "Be  it  further  enacted,  that 
the  mayor  or  mayor  pro  tern,  of  said  town 
shall  hold  a  police  court  in  said  town  at  any 
time  for  the  trial  and  punishment  of  all  vio- 
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lators  of  their  ordinances,  by-laws,  rules,  and 
regulations  of  said  town,  the  punisdment  in- 
flicted not  to  exceed  a  fine  of  $100,  or  in 
default  of  the  payment  of  said  fine  and  costs, 
by  labor  on  the  streets  of  said  town  or  pub- 
lic works  of  said  town  not  to  exceed  sixty 
days,  or  confinement  in  the  common  jail  of 
the  said  town  not  to  exceed  sixty  days."  It 
needs  no  argument  to  show  that  an  ordinance 
of  the  town  which  allows  imprisonment  with- 
out first  giving  the  person  convicted  an  op- 
portunity to  pay  a  fine  is  rendered  void  by 
this  section  of  the  act. 

2.  The  question  therefore  arises:  Is  the 
defendant  liable  to  the  plaintiff  in  damages 
for  inflicting  a  punishment  upon  him  under 
a  void  ordinance?  The  court  over  which  the 
defendant  presided  had  jurisdiction  of  the 
person  of  the  plaintiff,  and  jurisdiction  to 
try  and  punish  him  for  the  offense  with 
which  he  was  charged.  The  defendant  has 
only  exceeded  his  authority  in  fixing  the 
punishment.  It  is  universally  conceded  that 
judges  of  courts  of  superior  and  general  ju- 
risdiction are  exempt  from  liability  in  dam- 
ages for  judicial  acts,  even  when  such  acts 
are  in  excess  of  their  jurisdiction.  This 
doctrine  has  become  firmly  fixed  in  the  juris- 

Srudence  of  both  England  and  the  United 
tates.  Upon  its  strict  application  depends, 
to  a  very  great  extent,  the  usefulness  of 
courts,  and  the  fearless  and  impartial  ad- 
ministration of  justice.  See  Broom,  Com. 
pp.  103-106 ;  7  Am.  &  Eng.  Enc.  Law,  p.  668 ; 
Pratt  V.  Gardner,  2  Cush.  63,  48  Am.  Dec. 
662;  2  Hilliard,  Torts,  p.  161 ;  Cooley,  Torts, 
pp.  472  et  aeq,;  Bishop,  Noneont.  Law,  § 
781;  Randall  v.  Brigham,  7  Wall.  523,  19 
L.  ed.  285 ;  Bradley  v.  Fisher,  13  Wall.  335, 
20  L.  ed.  646. 

But  it  is  said  that  the  law  affords  no  pro- 
tection to  presiding  officers  of  inferior  courts 
when  they  exceed  their  jurisdiction.  Piper 
V.  Pearson,  2  Gray,  120,  61  Am.  Dec.  438; 
Vanderpool  v.  State,  34  Ark.  174;  Tracy  v. 
Williams,  4  Conn.  107,  10  Am.  Dec.  102; 
7  Am.  &  Eng.  Enc.  Law,  p.  669.  Judge  Cool- 
ly after  stating  that  there  is  a  distinction 
as  to  liability  for  judicial  acts  between 
judges  of  courts  of  ^neral  and  those  of  lim- 
ited jurisdiction,  gives  as  the  reasons  for 
this  distinction  the  following:  "The  infe- 
rior judicial  officer  is  not  excused  for  ex- 
ceeding his  jurisdiction  because,  a  limited 
authority  only  having  been  conferred  upon 
him,  he  best  observes  the  spirit  of  the  law 
by  solving  all  questions  of  doubt  against  his 
jurisdiction.  If  he  errs  in  this  direction,  no 
harm  is  done,  because  he  can  always  be  set 
right  by  the  court  having  appellate  author- 
ity over  him,  and  he  can  have  no  occasion  to 
take  hazards  so  long  as  his  decision  is  sub- 
ject to  review.  The  rule  of  law,  therefore, 
which  compels  him  to  keep  within  his  ju- 
risdiction at  his  peril,  cannot  be  unjust  to 
him,  because,  by  declining  to  exercise  any 
questionable  authority,  he  can  always  keep 
witnin  safe  bounds,  and  will  violate  no  duty 
in  doing  so.  Moreover,  in  doing  so  he  keeps 
within  the  presumptions  of  law,  for  these  are 
always  against  the  rightfulness  of  any  au- 
thority in  an  inferior  court,  which,  under 
the  law,  appears  doubtful."  Cooley,  Torts, 
43  L.  R.  A. 


p.  491.  We  are  unable  to  appreciate  the 
force  of  the  reasons  embodied  in  the  above 
quotation,  which  contains  all  the  arguments 
we  have  been  able  to  find  in  favor  of  the 
distinction.  On  the  other  hand,  we  quite 
agree  with  the  supreme  court  of  Iowa  when 
it  says,  in  Thompson  v.  Jackson  (Iowa)  27 
L.  R.  A.  92,  95  (93  Iowa,  376)  that,  "after 
an  exhaustive  examination  of  the  cases 
which  make  this  distinction,  we  have  to  say 
that  we  do  not  think  they  are  founded  upon 
grounds  which  can  be  sustained  by  any  logi- 
cal or  reasonable  argument*"  In  the  case 
just  referred  to,  it  was  held  that  "a  justice 
of  the  peace,  like  judges  of  the  superior 
courts,  is  protected  from  personal  liability 
for  judicial  acts  in  excess  of  his  jurisdiction, 
if  he  acted  in  good  faith,  believing  he  had 
jurisdiction."  Mr.  Biehop,  in  his  work  on 
Noneont.  Law  (§  783),  commenting  upon 
this  distinction,  says:  "But,  in  reason.  If 
judges  properly  expected  to  be  the  most 
learned  can  plcAd  official  exemption  for  their 
blunderings  in  the  law,  a  fortiori  those  from 
whom  less  is  to  be  expected,  and  who  re- 
ceive less  pay,  should  not  be  compelled  to 
respond  in  damages  to  their  mistakes  hon- 
estly made  after  due  carefulness."  And  this, 
wo  think,  is  a  complete  answer  to  all  of  the 
reasons  given  why  such  distinction  exists. 
In  Bell  V.  McKifmey,  63  Miss.  187,  it  was 
held  that  where  a  magistrate  had  authority 
to  require  a  person  brought  before  him  to 
give  bond  to  appear  at  the  circuit  court,  but 
under  an  erroneous  judgment  as  to  the  ex- 
tent of  his  authority,  and  in  good  faith,  tried 
such  person,  and  upon  his  conviction  sen- 
tenced him  to  pay  a  fine  or  be  imprisoned, 
the  magistrate  was  not  liable  in  damages  to 
the  person  aggrieved.  In-  the  case  of  Henke 
V.  McCord,  56  Iowa,  378,  the  facts  were  al- 
most identical  with  those  in  the  preeent  case. 
It  was  there  held  that  "a  justice  of  the  peace 
who  enforces  an  ordinance  which  is  void  for 
want  of  power  in  the  city  to  enact  it  can- 
not be  held  liable  therefor  in  a  civil  action." 
The  distinction  between  the  liability  of  pre- 
siding officers  of  inferior  and  those  of  supe- 
rior courts  is  mentioned,  but  it  was  not  nec- 
essary to  decide  whether  or  not  the  distinc- 
tion was  rational.  We  have  seen,  however, 
that  this  same  court,  in  a  more  recent  case, 
declared  in  very  vigorous  terms  that  the  dis- 
tinction was  utterly  illogical.  In  Brooke  ▼. 
Mangan,  86  Mich.  576,  it  was  held  that  a 
justice  of  the  peace,  who,  in  the  exercise  of 
his  honest  juo^^ent,  holds  an  unconstitu- 
tional ordinance  constitutional,  is  not  liable 
for  such  an  error  of  judgment.  In  the  opin- 
ion, Grant,  J.,  uses  this  language:  "These 
inferior  tribunals  should  be  left  to  the  ex- 
ercise of  their  honest  judgment,  and,  when 
they  have  so  exercised  it,  they  are  exempt 
from  civil  liability  for  errors."  In  Clark 
V.  Boldridge,  58  Barb.  61,  it  was  held  that  a 
justice  of  the  peace  who- inflicted  a  larger 
fine  than  the  law  required  would  be  pro- 
tected by  the  principle  of  judicial  irresponsi- 
bility. See  also  McCaU  v.  Cohen,  16  S.  C. 
445,  42  Am.  Rep.  641;  Scott  v.  Fishhlate, 
1 17  N.  C.  265,  30  L.  R.  A.  696 ;  Lange  v.  Ben- 
edict, 73  N.  Y.  12,  29  Am.  Rep.  80;  Austin 
V.  Trooman,  128  N.  Y.  229,  14  L.  R.  A.  138. 
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These  decisions  settle,  we  think,  beyond 
doubt,  that  no  good  reason  exists  in  law  why 
presiding  officers  of  inferior  courts  should 
not  be  measured  by  the  same  rules  with  re- 
spect to  liability  for  their  judicial  acts  as 
judges  of  courts  of  general  jurisdiction.  We 
must  not  be  understood,  however,  as  ruling 
that  these  officers  have  immunity  from  civil 
liability  in  all  cases.  As  was  said  in  Brad- 
let/  V.  Fisher,  13  Wall.  336,  362,  20  L.  ed. 
646,  651.  "Where  there  is  clearly  no  juris- 
diction over  the  subject-matter,  any  author- 
ity exercised  is  a  usurped  authority,  and  for 
the  exercise  of  such  authority,  when  the 
want  of  jurisdiction  is  known  to  the  jud^e, 
no  excuse  is  permissible."  But  all  judicial 
officers  stand  on  the  same  footing,  and  must 
be  governed  by  the  same  rules.  It  follows 
from  what  has  been  said  that  where  the 
court  has  jurisdiction  of  the  subject-matter 
of  the  offense,  and  the  presiding  officer  erro- 
neously decides  that  the  court  lias  jurisdic- 
tion of  the  person  committing  it,  or  commits 
an  act  in  excess  of  his  juri^iction,  he  will 
not  be  liable  in  a  civil  action  for  damages. 
But,  where  there  is  a  clear  absence  of  ju- 
risdiction over  the  subject-matter,  the  officer 
will  be  liable  for  exercising  it,  provided  such 
want  of  jurisdiction  is  known  to  him.  There 
is  nothing  in  §  3852  of  the  Civil  Code  to  con- 
flict with  the  ruling  made  in  the  present 
case.  That  section  is  as  follows :  "If  the 
imprisonment  is  by  virtue  of  a  warrant,  nei- 
ther the  party  bona  fide  suing  out,  nor  the 
officer  who  in  good  faith  executes  the  same, 
is  guilty  of  false  imprisonment,  though  the 
warrant  be  defective  in  form,  or  be  void  for 
want  of  jurisdiction.  In  such  cases  the  good 
faith  must  be  determined  from  the  circum- 
stances of  each  case.  The  same  is  true  of  the 
judicial  officer  issuing  the  warrant,  the  pre- 

Etion  being  always  against  him  as  to 
faith,  when  he  has  no  jurisdiction." 
lection  seems  to  provide  that  a  judicial 
officer  who  in  bad  faith  Issues  either  a  de- 
fective or  a  void  warrant  will  be  liable  in 
an  action  for  false  imprisonment,  at  the  in- 
stance of  the  person  imprisoned  thereunder. 
It  is,  however,  limited  by  its  very  terms,  not 
onlj  to  an  act  done  out  of  court,  but  one 
which,  though  to  some  extent  judicial,  is 
largely  ministerial  in  its  nature;  and  in  no 
event  can  it  have  any  application  to  the  acts 
of  a  judicial  officer  while  presiding  in  court, 
and,  as  a  court,  in  passing  upon  a  ques- 
tion involving  the  jurisdiction  of  this  court, 
and  which  he  is  bound  to  decide. 

In  the  present  case,  the  court  over  which 
the  defendant  in  error  presideu  had  jurisdic- 
tion of  the  subject-matter  of  the  offense,  and 
of  the  person  of  the  plaintiff  in  error.  The 
sentence  was  passed  pursuant  to  a  void  or- 
dinance, it  is  true;  but  on  the  defendant  in 
error,  in  the  first  instance,  was  cast  the  duty 
of  determining  whether  or  not  this  ordinance 
was  valid.  Acting  in  a  judicial  capacity,  he, 
in  effect,  decided  that  the  ordinance  was 
valid.  True,  the  question  was  not  directly 
made  before  him,  but  he  necessarily  held  it 
to  be  valid,  because  this  was  the  only  source 
from  which  he  could  derive  his  authority. 
43  L.  R.  A. 


To  hold  that  he  was  liable  in  a  civil  action 
for  damages  for  erroneously  deciding  that 
this  ordinance  was  valid  would  be,  in  effect, 
to  hold  that  the  law  makes  it  the  duty  o^  an 
officer  to  decide  a  question,  and  then  punish 
him  for  not  deciding  it  correctly.  The  law 
never  does  this.  The  presiding  officer  of  a 
court  clothed  with  authority  to  decide  ques- 
tions of  law  which  may  come  before  it  will 
be  protected  in  the  exercise  of  this  authority, 
however  erroneous  the  decision  might  be.  It 
is  far  better  for  a  few  innocent  persons  to 
suffer  than  for  the  ends  of  justice  to  be  thus 
hampered. 

3.  It  is  contended,  however,  by  counsel  for 
the  plaintiff  in  error,  that  S  752  of  the  Po- 
litical Code  makes  a  different  rule  applica- 
ble to  the  defendant  in  error.  That  section 
is  as  follows:  "Members  of  the  council  and 
other  officers  of  a  municipal  corporation  are 
personally  liable  to  one  who  sustains  special 
damages  as  the  result  of  any  official  acts  of 
such  officer,  if  done  oppressively,  malicious- 
ly, corruptly,  or  without  authority  of  law." 
By  reference  to  the  margin  of  the  page  on 
which  this  section  appears,  it  will  be  seen 
that  it  is  codified  from  a  decision  of  this 
court.  Unless  the  language  of  the  section 
imperatively  requires  a  different  construc- 
tion, it  will  be  presumed  that  the  general  as- 
sembly, in  adopting  it,  intended  merely  to 
adopt  the  principle  of  law  announced  in  the 
decision  from  which  it  is  taken.  '  See,  m  this 
connection,  Sutherland,  Stat.  Constr.  §  300. 
The  decision  from  which  the  section  is  codi- 
fied is  Pruden  v.  Lave,  67  Ga.  190.  In  that 
case  it  appears  that  the  town  council,  at  a 
meeting  appointed  for  that  purpose,  and  of 
which  the  plaintiff  (Love)  haa  no  notice, 
condemned  as  a  nuisance  the  house  of  the 
plaintiff,  and  had  it  torn  down,  without  giv- 
ing him  a  hearing.  The  court  held  that  for 
this  act  the  members  of  the  town  council 
were  personally  liable  in  damages  to  the 
owner  of  the  building.  Chief  Justice  Jack- 
son, in  the  opinion,  sajrs:  "Whilst,  there- 
fore, we  hold,  with  the  judge  below,  that  the 
mayor  and  council  could  not  be  held  person- 
ally liable  unless  they  acted  either  malicious- 
ly, corruptly,  oppressively,  or  without  au- 
thority of  law,  yet  we  agree  with  him,  too, 
in  the  opinion,  evinced  by  his  denial  of  a 
new  trial,  that  there  is  sufficient  evidence  to 
uphold  a  verdict  that  they  did  act  without 
complying  substantially  with  the  law  in  a 
most  essential  element  of  a  fair  trial, — no- 
tice of  time  and  place, — and  thereby  acted 
so  as  to  oppress  the  defendant  in  error."  The 
mayor  and  council  in  that  case  were  not  a 
court,  and  were  not  held  liable  because, 
when  sitting  as  a  court,  they  made  an  errone- 
ous decision.  The  section  of  the  Code, 
it  will  be  noticed,  uses  the  expression  "of- 
ficial acts,"  and  can  have  no  application  to  a 
member  of  a  town  council  when  presiding 
as  a  judge  over  the  police  court  of  the 
town. 

4.  It  is  not  necessary  to  express  any  opin- 
ion as  to  whether  or  not  the  defendant  in  er- 
ror would  have  been  liable  for  a  refusal  to 
accept  a  valid  bond  tendered  by  the  plaintiff 
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In  error  for  the  purpose  of  having  the  deci- 
sion  reviewed,  as  the  evidence  on  this  point 
was  conflicting,  and  no  ruling  of  the  trial 
judge  on  this  point  was  excepted  to.  Under 
the  views  above  expressed,  if  any  errors  were 


committed  by  the  presiding  judge  in  cfajirg^ 
ing  the  jury,  such  errors  were  immateriaJL 
Judgment  affirmed. 

All  the  Justices  ooncur. 


OREGON  SUPREME  COURT. 


Waldemar  SETON,  Reapt., 

V, 

Ralph  W.  HOYT,  Treasurer  of  Multnomah 

County,  Appt, 


( 


.Or. 


) 


1.  A  county  is  but  an  arm  or  avent  of 
tlie  state,  which  cannot  be  reqnired  to  pay 
interest  except  when  self-imposed. 

SL     County  ivarrants  lnilorseil<<Notpald 

for  want  of  funds,"  upon  which,  by  Hill's 
Anno.  Laws,  i  2465,  interest  is  payable  at 
the  legal  rate,  are  thereby  made  contracts 
on  which  the  rate  of  Interest  cannot  be  de- 
creased by  subsequent  statute. 

(January  16,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomiui  Coun- 
ty, Department  2,  in  favor  of  plaintiff  in  a 
mandamus  proceeding  to  compel  payment  of 
interest  on  county  indebtedness  at  the  rate 
which  existed  before  the  passage  of  a  stat- 
ute reducing  the  general  interest  rate.  A/- 
fimied. 

The  facts  are  stated  in  the  opinion. 

Messrs,  R.  B.  GUtaer  and  BuMell  A. 
Sewall  for  appellant. 

Mr.  VST.  A.  Clelaad,  for  respondent: 

The  warrants  are  a  legal  and  valid  claim 
against  Multnomah  county.  They  become 
non-negotiable  promissory  notes  or  contracts 
of  Multnomah  county. 

Frankl  v.  Bailey,  31  Or.  285. 

Where  the  right  to  interest  is  based  upon 
contract  either  expressed  or  implied,  if  al- 
lowed by  the  statute  then  in  force,  it  cannot 
be  impaired  by  subsequent  legislation  declar- 
ing their  true  intent  and  meaning.  Such 
legislation  can  only  apply  to  future  trans- 
actions. 

Koshkonong  v.  Burton,  104  U.  S.  668,  26 
L.  ed.  886. 

The  Constitution  makes  no  distinction  be- 
tween express  and  implied  contracts. 

Edwards  v.  Kearzey,  96  U.  6.  600,  24  L. 
ed.  796;  Effinger  v.  Kenney,  116  U.  S.  666, 
29  L.  ed.  495 ;  Fisk  v.  Jefferson  Police  Jury, 
116  U.  8.  131,  29  L.  ed.  587. 

A  warrant  is  a  contract  to  pay  money,  and 
the  legal  rate  in  effect  at  the  time  enters 
into  the  contract  as  a  part  thereof,  and  can- 
not be  affected  by  a  subsequent  law  reducing 
the  rate. 

Union  8av.  Bank  d  T.  Co.  v.  Qelhach,  8 
Wash.  497,  24  L.  R.  A.  359 ;  State,  Theis,  v. 
BotDCn,  11  Wash.  432;  Dill.  Mun.  Corp.  §§ 
485-487;   Dan.  Neg.  Inst.  §§  427-430. 

Note. — For  a  similar  case,  see  Union  Sav. 
Bank  &  T.  Co.  ▼.  Qelbacb  (Wash.)  24  L.  B.  A. 
859. 
43  L.  R.  A. 


Where  an  ordinance  provides  for  inter- 
est on  warrants  upon  which  payment  has 
been  refused  by  reason  of  want  of  funds,  the 
liability  of  the  city  is  not  affected  by  the  re- 
peal of  the  ordinance. 

Scranton  y.  Hyde  Park  Oas  Co,  102  Pa. 
382. 

The  law  existing  wheq  a  contract  is  made 
is  a  part  of  it. 

First  Nai,  Bank  ▼.  Arthur,  10  Colo.  App. 
283. 

A  statute  should  not  receive  such  a  con- 
struction as  to  make  it  impair  existing 
rights,  create  new  obligations,  or  impose  new 
duties  in  respect  of  past  traneactions,  unless 
such  plainly  appears  to  be  the  intention  of 
the  l^islature. 

Sutherland,  Stat.  Constr.  §  464;  Chreen  v. 
Afiderson,  39  Miss.  359;  Crigler  v.  Alexan- 
der, 33  Gratt.  674;  Campbell  v.  Nonpareil 
Fire-Brick  d  Kaolin  Co.  75  Va.  291;  Moon 
V.  Burden,  2  Exch.  22;  Dash  v.  Van  Kleeek, 
7  Johns.  477,  6  Am.  Dec.  291 ;  Wood  v.  Oak- 
ley, 11  Paige,  400;  Johnson  v.  Burrell,  2 
Hill,  238;  Butler  v.  Palmer,  I  Hill,  324; 
Snyder  v.  Snyder,  3  Barb.  621;  Hockley  v. 
Sprague,  10  Wend.  114:  McMannis  v.  BuP- 
ler,  40  Barb.  176;  £e  Protestant  Episcopal 
Public  School,  68  Barb.  161. 

Upon  a  contract  which  stipulates  for  in- 
terest at  the  agreed  rate,  or,  in  the  absenoe 
of  an  agreed  rate,  the  rate  prescribed  by  law 
at  the  date  of  the  contract  will  be  the  rate 
recoverable  until  the  payment  of  the  prin- 
cipal sum. 

Spencer  v.  Maafield,  16  Wis.  179. 

A  judgment  with  interest  at  the  legal  rate 
affirmed  oy  the  supreme  court  is  not  affected 
by  subsequent  legislation  reducing  the  lesal 
rate  of  interest,  unless  the  statute  so  de- 
clares. 

Missouri  P.  R.  Co.  v.  Patton  (Tex.  Civ. 
App.)  36  S.  W.  477;  Butler  v.  RockwM,  17 
Colo.  290,  17  L.  R.  A.  611. 

Laws  should  be  construed  prospectively 
and  not  retrospectively,  unless  the  intention 
clearly  appears  from  the  statute. 

Bauer  Grocery  Co,  v.  Zelle,  172  IlL  407; 
Ouard,  Robinson,  v.  Rowan,  3  III.  499; 
Marsh  V.  Chestnut,  14  111.  223;  Deininger  v. 
MoConnel,  41  III.  227 ;  RusseU  d  A,  Drain- 
age Diet.  V.  Benson,  ^6  111.  490. 

WoWertoa,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  by  mandamus,  the 
purpose  of  which  is  to  determine  whether 
the  act  of  October  14,  1898,  reducing  the  le- 
gal rate  of  interest,  is  operative  upon  inter- 
est-bearing county  warrants  issued  prior  to 
its  passage,  so  as  to  limit  the  interest  there- 
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on  to  the  present  rate  from  and  after  said 
date.  The  act  alluded  to  changes  the  pre- 
scribed rate  of  interest  from  §  to  6  per 
centum  on  all  moneys  after  the  same  be- 
come due;  on  judgments  and  decrees  for  the 
payment  of  money;  on  money  received  to 
the  use  of  another,  and  retained  beyond  a 
reasonable  time  without  the  owner's  consent, 
express  or  implied,  or  on  money  due  upon  the 
settlement  of  matured  accounts  from  the  day 
the  balance  is  ascertained;  on  money  due  or 
to  become  due,  where  there  is  a  contract  to 
pay  interest,  and  no  rate  specified.  It  con- 
tains an  emergency  clause  reciting  ''that  in- 
asmuch as  tlie  counties  of  the  state  are  pay- 
ing interest  on  their  county  warrants  at  the 
rate  of  eight  per  cent  per  annum,  thereby 
impoFing  a  useless  burden  upon  the  taxpay- 
ers, this  act  shall  become  a  law  upon  receiv- 
ing the  signature  of  the  governor.  Section 
"3587,  Hiirs  Anno.  Laws,  Or.,  of  which  this 
act  is  amendatory,  is  an  amendm^it  of  § 
1  of  "An  Act  to  Regulate  the  Rate  of  Inter- 
est on  Money  and  to  Prevent  and  Punish 
Usury,"  approved  October  16,  1862.  Or.  Sees. 
Laws  1862,  p.  115.  The  original  act  con- 
tained a  provision  (fl  6)  which  has  been  con- 
iinued  in  force  until  the  present  day  (Hill's 
Anno.  Laws  (Or.)  9  3502)  to  the  effect  that 
it  shall  not  be  construed  so  as  to  affect  or 
•change  the  rate  of  interest  to  be  received  by 
virtue  of  any  contract  entered  into  prior  to 
its  becoming  a  law.  Section  2465,  Hill's 
Anno.  Laws  (Or.)  as  amended  (see  Sess. 
Laws  1893,  p.  59),  relating  to  the  duties  of 
the  county  treasurer,  provides,  among  other 
things,  that  "he  shall  pay  all  orders  of  the 
county  clerk  when  presented,  if  there  be 
mcney  in  the  treasury  for  that  purpose,  and 
write  on  the  face  of  such  order  the  date  of 
redemption  and  his  signature.  If  there  be 
no  funds  to  pay  such  order  when  presented, 
Tie  shall  indorse  thereon  'Not  paid  fot  want 
of  funds,'  and  the  date  of  such  presentment, 
■over  his  signature,  which  shall  entitle  such 
order  thenceforth  to  draw  legal  interest.  pro- 
Tided  that  such  interest  shall  cease  from  the 
date  of  notice* by  publication,"  etc.  By  § 
2467  county  orders  are  redeemable  by  the 
county  treasurer  according  to  the  time  of 
presentment,  but  it  is  further  provided  that 
-such  orders  as  are  payable  out  oi  the  county 
revenue  shall  be  received  in  payment  oif 
•county  taxes  without  regard  to  priority  of 
presentment,  but  that  the  treasurer  shall 
not  pay  any  balance  thereon  over  and  above 
such  tax,  when  there  are  outstanding  orders 
TUipaid  for  want  of  funds.  These  are  the 
•only  provisions  of  the  statute  which  have 
any  bearing  upon  the  case  in  hand. 

Defendant's  theory  touching  the  contro- 
Tcrsy  embodies  three  principal  contentions : 
First,  that  the  county  is  but  an  arm  or  agent 
of  the  state,  and  that  the  sovereign  is  not 
required  to  pay  interest,  except  when  self- 
imposed;  second,  that  a  county  order  is  not 
a  contract  between  the  county  and  the  hold- 
er; and,  third,  that  interest,  when  demand- 
able  under  the  statute,  except  when  due  upon 
sn  express  contract  for  its  payment,  is  in  the 
nature  of  a  penalty  or  damages  for  the  de- 
tention of  money  due  and  unpaid,  and,  there- 
fore, that  it  constitutes  a  part  of  the  remedy 
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in  the  enforcement  of  the  demand,  which  may 
be  modified,  or  even  repealed  altogether,  by 
subsequent  legislation,  without  impairment 
of  any  contractual  reJatione.  In  our  view 
of  the  case,  we  do  not  conceive  the  second 
proposition  to  be  important  or  essential  to 
the  determination  of  the  cause.  As  to  the 
first,  we  are  in  accord  with  the  contention 
of  counsel,  but  as  to  the  last  we  cannot  give 
it  our  approval.  There  is  some  conflict  in 
the  authorities  upon  the  question  whether  a 
sovereign  state  is  required  to  pay  interest 
Tmless  self-imposed,  but  the  weight  thereof 
seems  to  support  the  contention  that  it  Is 
not.  The  Supreme  Court  of  the  United 
States  has  adopted  the  rule  that  interest  is 
not  allowable  on  claims  against  the  govern- 
ment, whether  they  originate  in  oontract  or 
tort,  or  arise  in  the  ordinary  business  of 
administration,  or  under  private  acts  for  re- 
lief, passed  by  Ck>ngres8  on  special  applica- 
tion. But  it  recognizes  the  existence  of  two 
well-established  exceptions, — one  wherein 
the  government  has  stipulated  to  pay  inter- 
est, and  the  other  where  interest  is  given  by 
act  of  Congress  either  expressly  as  such,  or 
under  the  name  of  damages.  United  States, 
AngaHoa,  v.  Bayard,  127  U.  S.  251,  32  L. 
ed.  159.  In  a  subsequent  case  United  States 
V.  North  Carolina,  136  U.  S.  211,  34  L.  ed. 
336,  Mr.  Justice  Gray  says:  "Interest, 
when  not  stipulated  for  by  contract,  or  au- 
thorized by  statute,  is  allowed  by  the  courts 
as  damages  for  the  detention  of  money,  or  of 
property,  or  of  compensation,  to  which  the 
plaintiff  is  entitled ;  and,  as  has  been  settled 
on  grounds  of  public  convenience,  is  not  to 
be  awarded  against  a  sovereign  government, 
unless  its  consent  to  pay  interest  has  been 
manifested  by  an  act  of  its  legislature,  or  by 
a  lawful  contract  of  its  executive  officers." 
The  rule  applies  as  well  to  a  sovereign  state 
as  to  the  national  government.  Nor  is  the 
state  within  the  purview  of  a  general  law 
regulating  the  rate  of  interest  upon  money 
due  or  to  become  due,  and  this  goes  upon 
the  ground  that  a  sovereien  is  not  bound  by 
the  words  of  a  statute  unless  it  is  expressly 
named.  State,  Parrott,  v.  Ohio  Public 
Works,  36  Ohio  St.  409 ;  Can-  v.  State,  Coet- 
toquet,  127  Ind.  204,  11  L.  R.  A.  370;  Atty, 
Gen.  v.  Cape  Fear  Nav.  Co.  37  N.  C.  (2  Ired. 
Eq.)  444 ;  Bledsoe  v.  State,  64  N.  C.  392 ;  Mt, 
Morris  v.  Williams,  38  III.  App.  401 ;  Modi- 
son  County  v.  Bartlett,  2  111.  67. 

That  the  county  is  but  the  agent  or  instru- 
mentality of  the  state,  constituted  and  em- 
ployed essentially  for  the  promotion  of  its 
general  government,  and  therefore  subject  to 
like  rules  and  restrictions  governing  its  lia- 
bilities as  the  state,  there  can  be  no  contro- 
versy. 1  Dill.  Mun.  Corp.  §  23.  We  take 
it,  therefore,  that  a  county  is  not  liable  for 
the  payment  of  interest  under  the  general 
provisions  of  the  statute  regulating  the  rate 
upon  the  demands  enumerated  in  said  §  3587, 
as  an  individual  would  be  where  there  is  no 
contract  to  pay  interest.  As  a  general  rule, 
it  may  be  conceded  that  where  the  demand 
falls  within  the  purview  of  the  statute,  and 
by  reason  thereof  is  subject  to  an  interest 
charge  at  the  legal  rate,  the  rate  upon  the 
demand  will  vary  as  the  law  fixing  it  may 
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be  changed  or  varied  by  the  legielature  dur- 
ing the  life  of  the  demand.  The  reason  of 
the  rule  is  that  the  person  from  whom  the 
money  is  retained  or  withheld  is  entitled  to 
an  indemnity  for  the  loes  which  he  sustains 
on  account  of  being  deprived  of  its  use,  and 
it  is  assumed  that  the  legal  rate  of  interest 
for  the  time  of  the  withholding  is  a  fair 
measure  of  damages  by  which  to  determine 
such  loss,  in  the  absence  of  any  other  method 
of  arriving  at  the  exact  or  precise  lose  actual- 
ly incurr«i.  State  v.  Ouenther,  87  Wis. 
673 ;  Wilson  v.  Cohh,  31  N.  J.  Eq.  91 ;  White 
V.  Lyons,  42  Cal.  279 ;  Jersey  City  v.  0*Cal- 
laghan,  41  N.  J.  L.  349. 

Where  there  is  an  agreement  to  pay  inter- 
est upon  an  obligation  at  a  stipulated  rate 
to  a  aay  certain, — as,  for  instance,  at  matu- 
rity,— and  there  is  no  engagement  touching 
the  rate  the  obligation  shall  subsequently 
bear,  the  authorities  are  in  hopeless  conflict 
as  regards  the  rate  of  interest  recoverable 
upon  the  defepred  payment.  They  divide  ac- 
cordingly as  it  has  become  the  settled  policy 
of  the  courte  touching  the  nature  of  the  in- 
demnity recoverable  for  the  detention  of  the 
money  beyond  the  day  upon  which  it  has 
fallen  due  and  payable.  Upon  the  one  hand, 
it  is  held  that  such  indemnity  is  purely  a 
matter  of  damages,  not  in  the  least  referable 
to  the  contract,  although  for  breach  thereof ; 
and  that  the  proper  and  appropriate  measure 
of  such  damages  is  the  rate  of  interest  which 
the  law  has  prescribed.  Upon  the  other,  it 
is  considered  that,  while  the  indemnity  is 
recoverable  as  damages,  yet  that  the  rate  of 
interest  which  should  be  allowed  is  rather 
to  be  implied  from  the  terms  of  the  contract 
touching  it  prior  to  the  maturity  of  the  ob- 
ligation. The  idea  is  clearly  expressed  by 
Lord  Selborne  in  Cook  v.  Fowler,  L.  R.  7  H. 
L.  27.  He  says:  ''Although  in  cases  of  this 
class  interest  for  the  dela^  of  payment  post 
diem  ought  to  be  given,  it  is  on  the  principle, 
not  of  implied  contract,  but  of  damages  for 
a  breach  of  contract.  The  rate  of  interest 
to  which  the  parties  have  agreed  during  the 
term  of  their  contract  may  well  be  adopted, 
in  an  ordinary  case  of  this  kind,  by  a  court 
or  jury,  as  a  proper  measure  of  damages  for 
the  subsequent  delay;  but  that  is  because, 
ordinarily,  a  reasonable  and  usual  rate  of  in- 
terest, which  it  may  be  presumed  would  have 
been  the  same  whatever  might  be  the  dura- 
tion of  the  loan,  has  been  agreed  to."  Price 
V.  Great  Western  R.  Co.  16  Mees.  &  W.  244; 
Morgan  v.  Jones,  8  Exch.  620;  Keene  v. 
Keene,  3  C.  B.  N.  S.  144, — support  this  prin- 
ciple. Mr.  Justice  Gray,  while  chief  justice 
of  the  supreme  court  of  Massachusetts,  by 
a  most  exhaustive  and  learned  opinion,  in 
which  he  has  collated  and  reviewed  all  the  au- 
thorities pro  and  con,  came  to  the  conclusion 
expres«^ed  by  the  following  language :  "When 
a  written  agreement  is  made,  as  authorized 
by  the  statute,  to  pay  a  greater  rate  of  in- 
terest yearly  than  6  per  cent  the  intention 
of  the  contract  and  the  effect  of  the  statute 
appear  to  us  to  be  that  the  creditor  shall 
receive  the  stipulated  rate  of  interest  so  long 
as  the  debtor  has  the  use  of  the  principal; 
and  that,  in  an  action  upon  the  contract,  the 
creditor  shall  recover  interest  at  that  rate, 
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not  merely  until  the  time  when  the  principal 
is  agreed  to  be  paid  to  him,  but  until  it  ia 
actiudly  paid,  or  his  claim  for  principal  and 
interest  judicially  established."  Later  he 
denotes  the  principle  upon  which  it  rests.  He 
says :     "The  interest  aiter  the  breach  of  the 


contract,  though  not  strictly  recoverable 
part  of  the  dc»t,  but  rather  as  damages,  is 
ordinarily  to  be  measured,  according  to  the 
intention  manifested  by  the  contract,  by  the 
standard  thereby  established."  Union  Inst. 
for  8av,  v.  Boston,  129  Mass.  82,  37  Am.  Rep. 
-305.  See  also  Brannon  v.  Hursell,  112  Mass. 
63.  Aikiiough  the  Supreme  Court  of  the 
United  Stetes  is  committed  to  the  other 
view,  yet  it  is  there  held  that  the  question  is 
one  of  local  law.  Mr.  Justice  Field,  in  Crom- 
well V.  fiac  County,  96  U.  S.  51,  24  L.  ed. 
681,  after  holding,  in  accord  with  the  Iowa 
courte,  that  contracte  drawing  a  specified 
rate  of  interest  before  maturity  draw  the 
same  rate  afterwards,  and  citing  other  au- 
thorities in  support  of  the  rule,  says :  "There 
are,  however,  conflicting  decisions;  but  the 

Sreponderance  of  opinion  is  in  favor  of  the 
octrine  that  the  stipulated  rate  of  interest 
attends  the  contract  until  it  is  merged  in 
the  judgment."  Without  further  citation  of 
authorities,  we  may  say  that  the  later  tend- 
ency of  the  courts  is  in  favor  of  the  rule  as 
announced  in  Union  Inst,  for  8av.  v.  Boston, 
129  Mass.  82,  37  Am.  Rep.  305.  Shaw  v.  Rig- 
by,  84  Ind.  375,  43  Am.  Rep.  96,  and  it  is  the 
one  which  appeals  most  strongly  to  our  judg- 
ment. In  consonance  with  this  view  it  it 
said  in  State  v.  Chtenther,  87  Wis.  673,  that 
"on  a  contract  which  stipulates  for  interest, 
interest  at  the  agreed  rate,  or,  in  the  ab- 
sence of  an  agreed  rate,  at  the  rate  prescribed 
by  the  law  at  the  date  of  the  contract,  will  be 
the  rate  recoverable  until  the  repayment  of 
the  principal  sum.  A  change  of  the  legal 
rate  would  not  affect  the  rate  of  interest  re- 
coverable upon  such  a  contract," — citing 
Spencer  v.  Mawfield,  16  Wis.  179.  So  it  was 
held  in  Pruyn  v.  Milwaukee,  18  Wis.  368, 
tnat  city  bonds  conditioned  for  the  payment 
of  the  principal  at  a  specified  day,  with 
interest  above  the  legal  rate,  continued  to 
draw  the  stipulated  rate  after  maturity. 
And  Earl,  J.,  in  O'Brien  v.  Young,  95  N.  Y. 
428,  47  Am.  Rep.  64,  stetes  the  rule  to  be 
that  "where  one  contracte  to  pay  money  on 
demand  'with  interest,'  or  to  pay  money  gen- 
erally *with  interest'  without  specifying  time 
of  payment,  the  stetutory  rate  then  existing 
becomes  the  contract,  and  must  govern  untU 

Sayment,  or  at  least  until  demana  and  actual 
efault,  as  the  parties  must  have  so  intend- 
ed." In  support  of  this  proposition,  see  also 
Paine  v.  Caswell,  68  Me.  80,  28  Am.  Rep. 
21. 

With  this  discussion  of  the  rules  of  law 
that  obtain  relating  to  the  recovery  of  inter- 
est upon  agreemente  for  ite  payment,  we  are 
now  prepared  to  consider  the  effect  of  the 
county  treasurer's  indorsement,  "Not  paid 
for  want  of  funds,"  upon  a  county  order  or 
warrant  under  the  law  which  requires  pay- 
ment of  interest  thereon  after  such  indorse- 
ment at  the  legal  rate.  It  is  contended  by 
counsel  for  the  nlaintiff,  contrary  to  defend- 
ant's position,  tnat  the  order  or  warrant  is 
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itself  a  contract;  but  with  this  we  have  little 
concern.     It  is  sufficient   if   the   obligation 
which  the  law  imposes    upon    the    county, 
where  the  parties  have  dealt  with  it  upon 
the  faith  of  such  obligation,  constitutes  a 
contract  for  the  payment  of  the  legal  rate 
of  interest  obtaining  at  the  time  of  the  in- 
dorsement.   The  order  or  warrant  itself  has 
at  leaRt  the  force    of    an    audited  demand 
against  the  county,  and  prima  facie  will  sup- 
port an  action  wliich  may  be  instituteu  upon 
it  to  establish  the  same  by  judgment.     Chld- 
smith  V.  Baker  City,  31  Or.  249.     People  deal 
with  the  county  upon  the  understanding  that 
under  the  law  their  audited  demands,  evi- 
denced by  orders  received  from  the  clerk,  will 
be  paid  on  presentation  to  the  treasurer,  or, 
in  case  of  lack  of  funds,  indorsed  so  as  to 
entitle  them  thenceforth  to  draw  interest  at 
the  le^al  rate.    They  must  also  understand 
that  the    indorsed   orders    can   only  be  re- 
deemed by  the  county  treasurer  according  to 
the  priority  of   their   presentment   and  in- 
dorsement.   And  thus  it  is  that  the  time  for 
Sayment  is,  from  the  nature  of  things,  in- 
efinite,  depending  entirely  upon  the  state  of 
the  county  treasury.     Tliis   understanding 
the  supreme  court  of  Nebraska  has  charac- 
terized as  an  implied  agreement  on  the  part 
of  the  person  dealing  with  the  county  that 
he  shall  wait  until  money  is  made  available 
by  the  ordinary  mode  of  collecting  revenues, 
and  in  the  usual  course  of  the  county's  busi- 
ness.    Bretcer  v.  Otoe  County,  1  Neb.  373. 
This  case  is  cited  as  authoritative  in  Chap- 
man V.  Douglas  County,  107  U.  S.  348,  27  L. 
•ed.  378.  .  Now,  if  there  is  an  implied  agree- 
ment on  the  part  of  the  holder  of  the  war- 
rant to  abide  the  accumulation  of  funds  in 
the  ordinary  course  with  which  to  meet  the 
demand,  the  converse  ought  to  be,  and  un- 
doubtedly is,  true,  that  there  is  an  implied, 
if  not  an  express,  agreement,  engendered  by 
operation  of  law  and  the  transaction  of  pub- 
lic business,  which  must  be  in  conformity 
with  its  requirements,  that  the  county  will 
pay  the  legal  rate  of  interest  upon  the  in- 
dorsed county  order.     So  that  here  is,  in  ef- 
fect, an  agreement  or  contract  upon  the  part 
of  the  county  to  pay  the  le^al  rate  of  inter- 
-est.     But  it  is  argued,  admitting  a  contract 
to  exist  to  this  extent,  that  the  agreement  is 
to  pay  only  the  legal  rate  as  it  may  be  estab- 
lished from  time  to  time  by  the  legislature, 
and  that  the  contract  was  made  with  refer- 
ence to  the  variable  rate,  and  not  solely  with 
reference  to  that  which  prevailed  at  the  date 
of  the  indorsement.    In  this  we  cannot  con- 
<!ur,  for,  if  we  apply  the  general  rule  ot  law 
that  where  a  person  contracts  for  the  pay- 
ment of  a  definite  rate  of  interest  to  a  day 
certain,  or  contracts  for  the  payment  of  in- 
terest without  naming  the  rate,  that  interest 
is  recoverable  in  the  one  instance  at  the 
agreed  rate  after  the  day  named,  and  in  the 
-other  at  the  legal  rate  until  judgment,  we 
have  a  clear  case  of  the  right  of  the  holder 
of  the  indorsed  order  or  warrant  to  recover 
from  the  county  interest  at  the  rate  pre- 
vailing at  the  date  of  the  indorsement  to  the 
time  of  its  payment  by  the  treasurer;  and 
-such  we  believe  to  be  the  law  governing  the 
43  L.  R.  A. 


transaction.    It  is  well  understood  that  the 
county  cannot  be  coerced  into  making  pay- 
ment, and  the  warrant  holder,  although  he 
may  sue  upon  his  warrant,  and  obtain  judg- 
ment against  the  county,  which  would  en- 
title him  to  another  order  or  warrant  in  lieu 
of  the  judgment,  yet  he  must  abide  his  time, 
and  await  the  accumulation  of  funds  where- 
by to  discharge  the  obligation  in  accordance 
with  his  implied  agreement.    And  it  would 
be  unjust  and  inequitable  if  the  other  party 
to  the  contract,  being  an  agency  of  the  state, 
could,  through  the  legislature,  abolish  or  re- 
duce interest  to  a  nominal  rate,  and  thus 
leave  the  party  remediless  for  the  recovery 
of  any  compensation  for  loss  sustained  by 
reason  of  delayed  payment  of  his  demand. 
The  constitutional  provision  afi^ainst  the  im- 
pairment of  contracts  is  not  limited  in  its 
scope  and  purpose  to  express  contracts  and 
specific  agreements,  but  extends  as  well  to 
'^hat  much  larger  class,"  says  Mr.  Justice 
Miller  in  Fish  v.  Jefferson  Police  J  wry,  116 
TJ.  S.  131,  29  L.  ed.  687,  "in  which  one  party 
having  delivered  property,  paid  money,  ren- 
dered service,  or  suffered  lose  at  the  request 
or  for  the  use  of  another,  the  law  completes 
the  contract  by  implying  an  obligation  on 
the  part  of  the  latter  to  make  compensation. 
This  obligation  can  no  more  be  impaired  by 
a  law  of  the  state  than  that  arising  on  a 
promissory,  note."     See  also  2  Story,  Const. 
§  1377.    Even  in  the  absence  of  a  constitu- 
tional inhibition  to  a  retrospective  opera- 
tion of  legislative  enactments,  it  is  a  general 
rule  that  a  statute  was  intended  to  operate 
prospectively  only,  unless  a  purpose  to  give 
it  a  retrospective  force  is  declared  by  clear 
and  positive  command,  or  is  to  be  inferred 
by  necessary   and   unavoidable    implication 
from  the  lan^a^e  of  the  act,  taken  in  its 
appropriate  signification,  and  construed  in 
connection  with  the  subject-matter  and  the 
occasion  of  the  enactment,  admitting  of  no 
reasonable  doubt,  but  precluding  all  ques- 
tion as  to  such  intention.    Endlich,  Inter- 
pretation of  Statutes,    §    271 ;    Lesseps  ▼. 
Wicks,  12  La.  Ann.  739;  People,  Witherhee, 
V.  Essex  County  Supers.  70  N.  Y.  228 ;  Chew 
Heong  v.  United  States,  112  U.  S.  536,  28  L. 
ed.  770;  Bay  v.  Cage,  36  Barb.  447;  Bauer 
Grocer  Co.  v.  Zelle,  172  111.  407.    Nor  does 
the  emergency  clause  inserted  in  the  amend- 
atory act  indicate  an  intention  upon  the  part 
of  the  legislature  to  extend  its  regulations  to 
outstanding  county  orders  or  warrants,  but, 
when  considered  in  a  prospective  sense,  un- 
der the  rule  which  governs  unless  the  inten- 
tion otherwise  clearly  appears,  the  construc- 
tion of  the  act  in  question  is  obvious,  and 
its   application   clear.     In   Koshkonong   v. 
BurtMi,  104  U.  S.  668,  26  L.  ed.  886,  the 
question  was  involved  whether  the  holders 
of  certain  municipal  bonds  were  entitled  to 
interest  upon  coupons  thereto  attached,  aft- 
er their  maturity,  they  not  having  been  paid 
at  the  date  stipulated  therefor.     It  appears 
that  the  state  courts  of  Wisconsin  had  con- 
strued the  statute  in  force  at  the  time  of 
the  issuance  of  such  bonds  as  in  harmony 
with  the  allowance  of  such  interest.   There- 
after the  legislature,  by  direct  enactment, 
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atienipted  to  place  the  opposite  oonstructioD 
upon  Bwsb.  statute,  but  it  was  held  that  t^ 
later  enactment  impaired  the  impUed  obliga- 
tion of  the  municipality  to  pay  interest  upon 
interest  as  the  law  stood  under  the  construc- 
tion of  the  state  courts,  and  that  such  inter- 
est was  recoverable  not^thstanding  the  lat- 
ter act.  Union  Bwo.  Bank  d  Trust  Co,  v. 
Oelhaoh,  8  Wash.  497,  24  L.  R.  A.  359,  is  par- 
allel with  the  case  at  bar,  and  it  was  there 
held,  but  upon  reasoning  different  from  that 
which  seems  to  us  to  be  more  in 
harmony  with  the  legal  conditions  whidi 
prevail  and  surround  the  transaction, 
that  a  change  in  the  legal  rate  of 
interest  by  legislative  enactment  did 
not  affect  the  rate  theretofore  payable  upon 
warrants  issued  prior  to  the  date  when  the 
new  enactment  became  operative.  This  case 
was  followed  in  Williams  y.  8houdy,  12 
Wash.  362,  wherein  it  is  said:  'The  right 
of  the  holder  of  a  warrant  legally  issued  to 
interest  (after  proper  presentment  and  in- 
dorsement made)  is  as  fixed  and  certain  in 
law  as  the  rijriit  to  demand  payment  of  the 

rrineipal."  See  also  State,  Theis,  v.  Boioen, 
1  Wash.  432;  Seranton  v.  Eyde  Park  Gaa 
Co.  102  Pa.  382;  Missouri  P.  R.  Co.  v.  Pat- 
ton  (Tex.  Civ.  App.)  35  S.  W.  477;  First 
If  at.  Bank  v.  Arthur,  10  Ck>lo.  App.  283; 


Butler  r.  Rockwell,  17  Colo.  290,  17  L.  R. 
A«  611;  Murdock  v.  Franklin  Insurance  Co. 
33  W.  Va.  407,  7  L.  R.  A.  672 ;  Marks  v.  Pur- 
due University,  37  Ind.  155.  Upon  these 
principles  and  authorities  we  are  constrained 
to  affirm  the  judgment  oi  the  court  below. 
We  have  reached  the  oondusion  alter  much 
deliberation,  and  believe  it  to  be  in  harmony 
with  justice  and  fair  dealing.  The  other 
view  would  lead,  under  the  system  adopted 
for  the  transaction  of  county  business  and 
the  manner  of  payment  of  the  orders  or  war- 
rants oi  the  county,  to  a  practical  repudia- 
tion of  a  material  portion  of  the  county^ 
obligations.  In  the  present  case  the  county 
has  become  obligated  by  positive  enactment 
to  pa^  the  legal  rate.  Parties  have  dealt 
with  it  upon  uiat  understanding,  and  when 
claims  dmy  audited,  which  have  accrued  in 
course  of  business  transactions  with  the 
county,  are  presented,  and  indorsed,  *^ot 
paid  for  want  of  funds,"  the  law  reads  into 
the  transaction  a  contract  to  pay  interest 
thenceforth  upon  the  warrant,  and  the  meas- 
ure of  recovery  for  delay  in  payment  is  the 
then  existing  rate  of  inter^  until  paid, 
and  subsequen«t  legislation  cannot  affect  or 
impair  the  obligation. 
Affirmed, 
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J.  B.  CLEVELAND,  Receiver  of  Charleston 
&■  Western  Carolina  Railroad  Company, 
Plff.  in  Err,, 

V, 

CITY  COUNCIL  OF  AUGUSTA. 

(102  Ga.  233.) 

*A  railroad  corporation,  wlilcli,  under 
its  charter,  conatmcta  lt«  tracks 
across  an  extstlnff  pnbllc  lilflrl&way  or 

street  of  a  city,  does  so  on  the  implied  condi- 
tion that  it  wili  yield  to  the  reasonable  bur- 
dens imposed  by  the  growth  and  development 
of  the  country  or  the  city,  and,  where  the  pub- 
lic welfare  demands  a  change  of  the  grade 
of  the  highway  or  street,  the  railroad  com- 
pany must,  at  its  own  expense,  make  snch  al- 
teration in  the  grade  of  its  crossing  as  will 
conform  to  the  new  grade. 

(August  10,  1897.) 

ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  in 
favor  of  defendant  in  a  proceeding  to  deter- 
mine who  should  bear  the  expense  of  raising 
railroad  tracks  to  conform  to  the  grade  of 
a  city  street  after  the  grade  had  been 
changed  by  the  common  council.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  J.  Simpson  and  Ganahl  A 
OaiuUil  for  plaintiff  in  error. 

*Headnote  by  Little,  J. 

NoTU. — As  to  the  liability  of  a  railroad  com- 
pany  for  the  cost  of  changing  the  grade  of  a 
street  on  abolishing  grade  crossings,  see  note  to 
Kelly  V.  Minneapolis  (Minn.)  26  L.  R.  A.  92. 
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Messrs.  M.  P.  Carroll,  J.  S.  DaTidsom, 
and  VST.  T.  Davidson,  for  defendant  in  er- 
ror: 

When  the  city  limits  were  extended,  all 
territory  ^ame  subject  to  taxation,  and  to 
all  the  legal  jurisdictional  rights  of  the 
city. 

1  Dill.  Mun.  Corp.  9  126,  and  note. 

The  raising  of  the  grade  on  either  side  of 
the  street  was  an  incident  connected  with  the 
work,  which  the  railroad  was  bound  to  do 
at  its  own  expense. 

Chicago  d  N.  W,  R.  Co,  v.  Chicago,  140 
III.  309;  Illinois  C,  R.  Co,  v.  Chicago,  141 
111.  686,  17  L.  R.  A.  630. 

Ifittle,  J.,  delivered  the  opinion  of  the 
court: 

The  railroad  company,  in  the  construction 
of  its  line  of  railroad,  in  the  year  1880,  laid 
its  track  across  a  public  highway  outside 
of,  but  near,  the  then  corporate  limits  of  the 
city  of  Augusta.  In  1882  the  corporate  lim- 
its of  Augusta  were,  by  legislative  authority, 
so  extended  as  te  include  the  area  over 
which  said  track  crossed  the  highway.  In 
1893  the  city  undertook  a  public  improve- 
ment for  the  purpose  of  protecting  the  city 
from  overflows  oi  the  Savannah  river,  and 
determined  during  the  course  of  such  im- 
provement to  raise  the  level  of  the  highway 
or  street  at  the  point  where  it  was  crossed 
or  intersected  by  the  railroad  trscck,  inasmuch 
as  said  street  was  alleged  to  be  low,  and  be- 
low a  proper  grade,  causing  in  times  of  an 
even  ordinary  high  river  the  street  at  that 
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point  to  become  flooded,  and  to  be  impa«sa- 
ble,  cutting  off  the  western  portion  of  the 
city  over  that  street  entirely,  said  street  be- 
ing the  main  thoroughfare  to  reach  the  man- 
ufactaring  industries,  and  what  is  known  as 
"Harriaburg"  and  "West  End."  In  pur- 
suance of  its  plans,  the  city  constructed  an 
iron  bridge  on  the  street  acroea  a  certain 
canal  at  a  point  about  100  yards  east  of  the 
point  where  the  railroad  intersected  the 
street,  and  then  proceeded  to  raise  the  grade 
of  the  street  west  of  said  bridge,  and,  after  it 
had  thus  raised  the  grade  on  either  side  of 
the  railroad  croesing,  notified  the  receiver  of 
the  railroad  company,  hereafter  referred  to 
as  the  "Railroad  Company,"  to  raise  the 
grade  of  the  railroad  track.  The  railroad 
company  claimed  that  it  did  not,  at  the  time, 
have  the  necessary  money  to  raise  the  grade 
of  said  road,  and  also  denied  liability  to  pay 
the  expense  thereof.  An  agreement  was 
then  entered  into,  whereby  the  railroad  com- 
pany was  to  have  the  work  done,  the  city 
to  pay  the  expenses,  and  the  question  of  lia- 
bility to  be  submitted  to  and  determined  by 
the  courts.  It  appears  that  the  raising  of 
the  grade  of  the  railroad  track  where  it  in- 
tersected the  highway  involved  an  elevation 
of  the  track  several  feet  for  several  hundred 
yards  on  either  side  of  the  approaches  to 
said  street. 

The  authority  of  the  city  to  make  the  im- 
provement of  the  street  is  conceded.  The  sole 
question  presented  is,  Is  the  railroad  com- 
pany entitled  to  damages  by  way  of  compen- 
sation for  so  elevating  its  track  and  right 
of  way  as  to  conform  to  the  new  grade? 
At  common  law  the  rule  is  that,  where  a 
highway  is  made  across  another  one  al- 
ready in  use,  the  croesing  must  not  only  be 
nrradewith  as  little  injury  as  possible  to  the 
old  way,  but  whatever  structures  may  be  nec- 
sary  to  the  convenience  and  safety  of  the 
crossing  must  be  erected  and  maintained  by 
the  person  or  corporation  constructing  and 
using  the  new  way.  Dyer  County  v.  Chesa- 
peake, 0.  da  8.  W.  R.  Co.  87  Tenn.  712;  North- 
ern C.  R.  Co,  V.  Baltimore,  46  Md.  446 ;  Eyler v. 
A  lleghany  County  Comrs.  49  Md.  269,  33  Am. 
Rep.  249 ;  People,  Bloomington,  v.  Chicago  d 
A,  R,  Co,  67  111.  118;  Dygert  v.  Bchenck,  23 
Wend.  446;  1  Thomp.  Neg.  pp.  328,  343; 
Louisville  d  N.  jB.  Co.  v.  State,  3  Head,  523. 

In  most  of  the  American  states,  however, 
this  common-law  rule,  so  far  as  applicable 
to  railroads  and  like  companies,  has  been 
abrogated  and  superseded  by  special  statutes. 
The  adjudications  upon  the  relative  rights  of 
railroads  and  the  public  are  in  harmony  in 
applying  the  common-law  rule-— declared  as 
well  by  statute — that  when  the  railroad  con- 
structs its  track  across  a  highway  or  street 
it  must  make  and  maintain  suitable  cross- 
ings. They  are  largely  in  harmony,  too,  in 
holding  that  when  highways  are  laid  out 
across  a  railroad  it  is  the  duty  of  the  owner 
of  the  latter  to  construct  proper  crossings, 
but  they  are  in  conflict  on  the  question  as  to 
whether  such  owners  are  entitleid  to  damfitgee 
by  wny  of  compensation  for  making  such 
crossings,  as  well  as  to  the  measure  of  such 
damages    in    the    respective    jurisdictions 

43  L.  R.  A. 


where  the  right  of  the  railroad  to  damages 
is  recognized.  Prior  to  the  decision  of  the 
case  of  Old  Colony  d  F.  R,  R,  Co.  v.  Ply- 
mouth County,  14  Gray,  155,  it  had  never 
been  judicially  determined  that  a  railroad 
corporation  which  has,  in  the  ordinary 
course  of  business,  under  an  act  of  incorpora- 
tion, built  a  road,  and  had  it  in  full  opera- 
tion, could  recover  damages  for  injuries  oc- 
casioned by  laying  out  public  highways  over 
it.  In  this  case  Chief  Justice  Shaw  said 
that  such  a  corporation  is  entitled  to  dam- 
ages for  land  taken  by  the  laying  out  of  the 
public  highway  across  its  railroad,  subject 
to  its  use  for  such  road,  and  for  the  expense 
of  erecting  and  maintaining  railroad  signs 
and  cattle  guards  at  the  crossing,  and  of 
flooring  the  same,  and  of  keeping  it  in  repair, 
or  for  any  increased  liability  from  accident 
for  the  increased  expense  of  ringing  the  bell, 
or  for  its  liability  to  be  ordered  by  the  coun- 
ty commissioners  to  build  a  bridge  for  the 
highway  over  its  track.  In  Illinois  C.  R.  Co. 
V.  Bloomington,  76  111.  447,  it  was  held  that 
"corporations,  when  brought  into  existence, 
except  so  far  as  may  be  otherwise  provided 
in  their  charters,  or  the  general  laws  which 
enter  into  their  charters,  beoiyne  liable  to 
perform  all  the  duties  to  the  public  that 
may  be  required  of  natural  persons  to  the 
extent  that  they  are  capable  of  their  per- 
formance, and  they  are  entitled  to  protection 
in  their  rights  to  the  same  extent  as  natural 
persons";  and  that  "where,  long  after  the 
construction  of  a  railroad,  a  street  was  ex- 
tended so  as  to  cross  the  same,  and  the  city 
passed  an  ordinance  requiring  the  railway 
company  to  make  a  safe  and  proper  crossing 
by  grading  the  approaches  of  the  street  at 
the  crossing,  there  being  nothing  in  the  char- 
ter of  the  company  imposing  such  duty,  or 
any  such  duty  imposed  by  any  general  law 
in  force  at  the  time  the  company  was  cre- 
ated ;  held,  that  the  company  was  not  liable 
to  this  new  burden  any  further  than  might 
have  been  required  of  an  individual,  and 
that,  as  the  whole  burden  was  sought  to  be 
placed  upon  the  company  without  regard  to 
benefits,  the  ordinance  was  in  violation  of 
the  Constitution,  and  could  not  create  any 
liability  upon  the  company,  and  that  the 
legislature  itself  could  not  impose  such  bur- 
den without  making  compensation."  In  Mil- 
ler V.  New  York  d  E.  R.  Co.  21  Barb.  613,  it 
was  held  that  the  legislature  could  not,  under 
the  usual  reservation  to  the  legislature,  in 
the  charter  of  a  railroad  company,  of  the 
power  to  alter,  modify,  or  repeal  it,  pass  a 
subsequent  act  requiring  the  railroad  com- 
pany to  cause  a  proposed  new  street  or  high- 
way, laid  out  by  the  commissioners  of  high- 
ways, to  be  taken  across  their  track,  and  to 
cause  all  necessary  embankments,  excava- 
tions, and  other  work  to  be  done  on  their 
road  for  that  purpose,  at  their  own  expense. 
This  case,  however,  was  subsequently  over- 
ruled in  Albany  Northern  R.  Co.  v.  Brown- 
ell,  24  N.  Y.  345,  hereafter  referred  to. 
In  State,  St.  Paul,  M.  d  M.  R.  Co.,  v.  Henne- 
pin County  Diet.  Ct.  42  Minn.  247,  7  L.  R.  A. 
121,  it  was  held  that  upon  the  laying  out 
of  a  public  highway  across  the  track  and 
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right  of  way  of  a  railroad  company  the  lat- 
ter is  not  entitled  to  oompenaation  for  pro- 
viding and  maintaining  cattle  guards  and 
sign  i>oards  at  the  new  crossing,  such  re- 
quirements being  a  legitimate  exercise  of  the 
police  power  of  the  state ;  but  it  was  further 
held  that  it  was  entitled  to  compensation  for 
planking  the  roadway  where  it  crosses  the 
railroad  tracks,  and  for  the  maintenance  of 
the  planking.  In  MaascLchusetta  C.  R.  Co.  t. 
Boatoti,  C,  d  F,  R.  Co.  121  Mass.  126,  it  is 
said:  "A  railroad  corporation  across  whose 
road  another  railroad  or  highway  is  laid  out 
has  the  like  right  as  all  individuals  or  bodies 
politic  and  corporate  owning  lands  or  ease- 
ments to  recover  damages  for  the  injury  oc- 
casioned to  its  title  or  right  in  the  land  oc- 
cupied by  its  road,  taking  into  consideration 
any  fences  or  structures  upon  the  land  or 
changes  in  its  surface  absolutely  required  by 
law,  or  in  fact  necessary  to  be  made  by  the 
corporation  injured,  in  order  to  accommo- 
date its  own  land  to  the  new  condition." 
And  in  Massachusetts  and  Maine  it  was  ruled 
that  the  company  was  entitled  to  recover  for 
lands  taken  oy  the  laying  out  of  the  high- 
way subject  to  use  for  railroad  purposes. 
State,  Lancaster  County,  v.  Chicago,  B,  d 
Q.  R.  Co.  29'Neb.  412. 

The  various  cases  allowing  compensation, 
together  with  the  varying  measures  of  dam- 
ages laid  down,  may  be  found  in  the  following 
reports :  State,  St.  Paul,  M.  d  M.  R.  Co,,  v. 
Hennepin  County  Diet.  Ct.  7  L.  R.A.  121,  and 
note  (42  Minn.  247)  ;  Portland  d  R.  R,  Co. 
V.  Deering,  23  Am.  &  Eng.  R.  Cas.  51,  and 
note  (78  Me.  61,  67  Am.  Rep.  784)  ;  Boston 
d  M.  R.  Co.  V.  York  County  Comrs.  79  Me. 
386;  Detroit  Parks  d  B.  Comrs.  v.  Detroit, 
G.  H.  d  M.  R.  Co.  93  Mich.  58;  Kansas  C. 
R.  Co.  V.  Jackson  County  Comrs.  45  Kan. 
716;  Chicago,  K.  d  W.  R.  Co.  v.  Chautauqua 
County  Comrs.  49  Kan.  763 :  Chicago  d  G.  T. 
R.  Co.  V.  Hough,  61  Mich.  507 ;  Kansas  City 
V.  Kansas  City  Belt  R.  Co.  102  Mo.  633,  10 
L.  R.  A.  851;  Boston  d  A.  R.  Co.  v.  Cam- 
bridge, 159  Mass.  283. 

On  the  other  hand,  in  Albany  Northern  R. 
Co.  V.  Brownell,  24  N.  Y.  346,  the  court  over- 
ruling the  decision  in  Miller  v.  tfev)  York  d 
E.  R.  Co.  21  Barb.  513,  held:  "Nor  is  there 
anything  unlawful  in  obliging  the  railroad 
company  to  make  the  necessary  excavations 
or  embankments  for  taking  the  highway 
across  the  railroad.  The  disturbance  of  the 
surface  of  the  groimd,  which  has  rendered 
such  work  necessary,  was  effected  by  the  rail- 
road itself;  and  the  reservation  of  legisla- 
tive authority  we  may  suppose  to  have  been 
inserted  for  the  purpose  of  obliging  the  com- 
panies to  conform  to  such  directions  as  sub- 
sequent legislatures  should  du»coyer  to  be 
necessary  for  the  public  good,  or  which 
should  be  required  by  public  policy.  The 
diificuUies  which  arose  out  of  the  rule  that 
the  grant  of  corporate  power  for  individual 
emolument  created  a  contract  between  the 
corporators  and  the  state,  led  to  the  reserva- 
tion referred  to,  and  this  case  presents  a 
strong  illustration  of  the  wisdom  of  the  leg- 
islative policy."  The  statute  under  which 
this  decision  was  made  expressly  authorized 
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the  laying  out  of  highways  across  the  tracks 
of  railroads  without  compensation.  In  the 
supreme  court  of  Illinois  it  was  held:  'IJn- 
der  a  statute  requiring  railroad  companies 
to  maintain  and  construct  crossings  and  ap- 
proaches at  public  highways  a  railroad  is 
bound  to  construct  and  maintain  a  crossing 
where  a  street  is  laid  out  across  its  track, 
without  compensation  for  the  expense  of  such 
construction  and  maintenance."  Chicago  d 
N.  W.  R.  Co.  V.  Chicago,  60  Am.  &  Eng.  R. 
Gas.  150  [140  111.  309],  in  line  with  which 
are  the  following  cases:  Boston  d  M.  R.  Co. 
V.  York  County  Comrs.  79  Me.  386;  State, 
New  York  d  L.  B.  R.  Co.,  v.  Drummond,  46 
N.  J.  L.  644,  20  Am.  &  Eng.  R.  Cas.  16; 
State,  han^saster  County,  v.  Chicago,  B.  d  Q. 
R.  Co.  29  Neb.  412 ;  Louisville,  N.  A.  d  C.  R. 
Co.  V.  Smith,  91  Ind.  119,  13  Am.  &  Eng.  R. 
Cas.  608 :  Chicago,  B.  d  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979;  English  y.  New 
Haven  d  N.  Co.  32  Conn.  240. 

And  it  has  been  held  in  a  number  of  cases 
that  when  a  highway  is  laid  out  by  proper 
authority  across  a  railroad  company's  right 
of  way,  this  is  not  such  a  taking  of  property 
as  entitles  the  company  to  damages.  See 
State,  New  York  d  L.  B.  R.  Co.,  v.  Drum- 
mond,  20  Am.  &  Eng.  R.  Cas.,  note  on  page 
16,  46  N.  J.  L.  644.  .  It  is  held,  however, 
that  i^e  crossing  must  be  so  made  as  to  oeci^ 
sion  the  least  possible  inconvenienoe  to  the 
railroad  company.  Northern  C.  R.  Co,  v, 
Baltimore,  46  Md.  425 ;  Milwaukee  d  St.  P. 
R.  Co.  V.  Faribault,  23  Minn.  167;  Hannibal 
V.  Hannibal  d  St.  J.  R.  Co.  49  Mo.  480. 
The  ruling  that  the  laying  out  of  a  highway 
across  the  right  of  way  of  a  railroad  is  not 
such  a  taking  of  property  as  entitles  the  com- 
pany to  damages  proceeds  upon  the  theory 
that  land  already  taken  for  a  public  use  may 
be  taken  by  proper  authority  for  other  pub- 
lic uses,  and,  when  so  taken,  it  is  presumed 
that  the  second  use  is  not  inconsistent  with, 
or  destructive  of,  the  former  use.  Miller  v. 
Craig,  11  N.  J.  Eq.  176;  Talbot  v.  Hudson,  16 
Gray,  417;  Peoria  d  P.  U.  R.  Co.  v,  Peoria  d 
F.  R.  Co.  105  111.  110;  Wood  v.  Macon  d 
B.  R.  Co.  68  Ga.  639;  Chicago  d  N.  W.  R. 
Co.  v.  Chicago  d  E.  R.  Co.  112  111.  589; 
Mills,  Em.  Dom.  §  143.  Whatever  may  be 
the  true  rule  as  to  the  right  of  a  railroad 
company  to  compensation  for  the  right  of  way 
over  which  a  public  highway  is  laid,  it  is 
clear,  as  said  by  the  court  in  Siofth  Ave.  R, 
Co.  V.  Kerr,  46  Barb.  138,  that  where  a  rail- 
road is  laid  in  a  public  street,  under  a  per- 
missive ffrant  to  the  company  to  use  a  por- 
tion of  the  street  for  that  purpose,  the  com- 
pany does  not  acquire  the  same  unqualified 
title  and  rieht  of  disposition  to  the  land  oc- 
cupied which  individuals  have  in  their  lands. 
The  only  exclusive  power  conferred  l>y  such 
grants  is  that  of  using  railroad  carriages  in 
the  same  manner  as  the  grant  of  a  stage  line 
confers,  for  the  time  being,  the  grant  of  a  mo- 
nopoly of  using  such  stages  for  the  transport 
tation  of  passengers  for  hire  on  that  route. 
Our  statute  requires  that  all  railroad  com- 
panies shall  keep  in  good  order,  at  their  ex- 
penee,  the  public  roads  or  private  ways  es- 
tablished pursuant  to  law,  where  crossed  by 
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their  ae^'eral  roads;  and  build  auitable 
bridges  and  make  proper  excavations  or  em- 
bankments, according  to  the  spirit  of  the 
road  laws.  Statutes  of  similar  import  have 
been  held  constitutional  as  being  a  legitimate 
exercise  of  the  police  power  of  the  state. 
The  supreme  court  of  Illinois  ( Chicago  d  N. 
W.  It.  Co,  V.  Chicago,  140  HI.  309)  says: 
**The  only  question  is  whether  the  appellant 
is  bound  to  construct  and  maintain  the 
crosAing  without  compensation,  or  whether 
it  should  have  been  awarded  damages  for  the 
expense  of  such  construction  and  mainte- 
nance by  the  judgment  of  the  court  below. 
Government  owes  to  its  citizens  the  duty  of 
providing  and  preserving  safe  and  conven- 
ient highways.  From  this  duty  results  the 
right  of  public  control  over  public  highways. 
Railroads  are  public  highways,  and  in  their 
relations  as  such  to  the  public  are  subject  to 
legislative  supervision,  though  the  interests 
of  their  shareholders  are  private  property. 
Kvery  railroad  company  takes  its  right  of 
way  subject  to  the  right  of  the  public  to  ex- 
tend the  public  highways  and  streets  across 
such  right  of  way.  Lake  Shore  d  M.  8,  R. 
Co.  V.  Cincinnati,  8,  d  C.  R.  Co.  30  Ohio  St. 
604.  In  the  separate  opinion  in  Chicago  d 
A.  R.  Co.  V.  Joliet,  L.  d  A.  R.'Co.  106  111. 
388,  44  Am.  Rep.  790,  it  was  said :  'Unless, 
therefore,  every  railroad  corporation  takes 
its  right  of  way  subject  to  the  right  of  the 
public  to  have  other  roads,  both  common  high- 
ways and  railways,  constructed  across  its 
track,  whenever  the  public  exigency  might 
be  thought  to  demand  it,  the  grant  of  the 
privilege  to'  construct  a  railroad  across  or 
through  the  state  would  be  an  obstacle  In 
the  way  of  its  future  prosperity  of  no  in- 
considerable magnitude.'  If  railroads,  so 
far  as  they  are  public  highways,  are,  like 
other  highways,  subject  to  legislative  super- 
vi<tion,  then  railroad  companies,  in  their  re- 
lations to  highways  and  streets  which  inter- 
sect their  rights  of  way,  are  subject  to  the 
•control  of  the  police  power  of  the  state, — » 
that  power  of  which  this  court  has  said  that, 
'it  may  be  assumed  that  it  is  a  power  co- 
extensive with  self -protection,  and  is  not 
inaptly  termed  the  law  of  overruling  neces- 
sity.' Lake  View  v.  Rose  Hill  Cemetery  Co. 
70  111.  191,  22  Am.  Rep.  71.  The  require- 
ment embodied  in  §  8,  that  railroad  compa- 
nies shall  construct  and  maintain  the  high- 
way and  street  crossings  and  the  approaches 
thereto  within  their  respective  rights  of 
way,  is  nothing  more  than  a  police  regula- 
tion. It  is  proper  that  the  portion  of  the 
street  or  highway  which  is  within  the  limits 
of  the  railroad  right  of  way  should  be  con- 
structed by  the  railroad  company  and  main- 
tained by  it  because  of  the  dangers  attend- 
ing the  operation  of  its  road.  It  should  con- 
trol the  making  and  repairing  of  the  cross- 
ing for  the  protection  of  those  passing  along 
the  street  and  of  those  riding  on  the  cars. 
«  .  .  The  grading  of  the  approaches  and 
the  planking  between  the  rails  and  tracks 
make  it  possible  for  men  and  teams  to  cross 
easily  and  quickly  and  thus  avoid  collision 


property  upon  the  trains.  The  Supreme 
Court  of  the  United  States  has  said :  'What- 
ever differences  of  opinion  may  exist  as  to 
the  extent  and  boundaries  of  the  police  pow- 
er, ..  .  there  seems  to  be  no  doubt  that 
it  does  extend  to  the  protection  of  the  lives, 
health,  and  property  of  the  citizens.*  North- 
tceatem  Fertilieing  Co.  v.  Hyde  Park,  97  U, 
S.  659,  24  L.  ed.  1036,  .  .  .  Uncompen- 
sated obedience  to  a  regulation  enacted  for 
the  public  safety  under  the  police  power  of 
the  state  is  not  taking  or  damaging  without 
just  compensation  of  private  property,  or  of 
private  property  affected  with  a  public  in- 
terest. Boston  d  M.  R.  Co.  v.  York  County 
Comrs.  79  Me.  386."  In  Boston  d  M.  R.  Co. 
V.  York  County  Comrs.  in  passing  upon  the 
constitutionality  of  a  statute  of  this  charac- 
ter, the  court  said:  "The  purpose  of  this 
statute  was  evidently  to  promote  the  safety 
of  travelers  both  upon  the  railroad  and  the 
county  wav.  In  view  of  the  nature  of  the 
ordinary  steam  railroad,  and  the  dangers 
necessarily  attending  its  operation,  and  the 
onerous  liability  of  the  railroad  company 
to  its  patrons  and  the  public,  it  is  clear  that 
the  company  should  have  the  whole  control 
of  all  things  necessary  to  be  done  within  ite 
location  for  any  purpose,  whether  for  the 
benefit  of  the  company  or  that  of  the  public. 
It  must  practically  have  the  exclusive  pos- 
session of  the  land  within  the  line  of  its  lo- 
cation,"-- citing  Hayden  v.  Skillings,  78  Me. 
413.  It  is  of  vital  importance  to  those  trav- 
eling by  rail  or  upon  the  public  road  that  the 
crossing  should  be  properly  constructed, 
and  kept  in  good  order.  Those  crossings  re- 
quire attention  the  same  as  other  portions  of 
the  track,  and  are  liable  to  constantly  get 
out  of  repair.  The  section  men  in  the  em- 
ploy of  the  railroad  are  daily  passing  over 
the  track,  and  would  soon  discover  a  defect 
in  the  crossing,  and  remedy  it.  Not  so  with 
the  road  supervisor.  He  seldom  sees  the 
crossing.  The  interest  of  the  public  as  well 
as  that  of  the  railroad  companv  requires 
that  the  latter  should  have  an  exclusive  con- 
trol of  the  crossings.  If  inexperienced  road 
supervisors  were  required  to  construct  and 
repair  the  crossings,  great  loss  of  life  and 
property  would  likely  result  from  the  negli- 
gent construction  of,  or  the  failure  to  keep 
in  good  order,  the  crossings.  The  purpose  of 
the  legislature  in  placing  this  burden  upon 
the  railroad  corporation  was  to  secure  the 
•safety  of  the  public  travel  and  transporta- 
tion. 

The  reasoning  of  the  foregoing  cases  goes 
far  in  support  of  the  proposition  that  the 
construction  of  crossings  should  be  done  un- 
der the  direction  and  supervision  of  the  rail- 
roads, but  affords  no  support  for  the  prop- 
osition that  they  should  not  be  compen- 
sated. The  great  fundamental  principle  un- 
derlying the  validity  of  such  statutes  and 
supporting  adjudications  rendered  thereun- 
der is  that  every  citizen  or  corporation  must 
so  use  his  or  its  property  as  not  unneces- 
sarily to  injure  another.  Therefore,  if  a  rail- 
road is  empowered  to  cross  a  public  highway, 


with  passing  trains,  thereby  insuring  their  |  it  is  but  just  to  impose  upon  the  corporation 
•own  safety  and  the  safety  of  the  persons  and  the  duty  to  construct  and  repair  good  and 
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Bufficient  bridges  or  passages  under  or  over 
the  railroad,  so  that  travel  over  the  highway 
shall  not  be  impeded,  and  the  public  safety 
not  imperiled.  Railroad  corporations  re- 
ceive many  compensations  for  all  the  bur- 
dens imposed  upon  them.  The  company 
pays  nothing  for  its  franchise;  pays  no  tax 
upon  it.  as  a  rule;  its  road  crosses  public 
ways  and  runs  in  places  along  such  ways, 
without  compensation  to  the  town  or  county 
which  paid  for  its  easement  to  the  original 
owner;  may  cross  canals  and  navigable 
streams  under  some  conditions,  and  this  im- 
poses burdens  on  other  public  interests;  high- 
ways may  be  raised  or  lowered  for  its  ac- 
commodation, thus  affecting  the  grade  of 
highways,  and  often  the  convenience  and 
safety  of  travelers.  Statutes  requiring  rail- 
road companies  to  make  proper  crossings  are 
founded  on  the  most  obvious  principles  of 
equity  and  justice.  By  laying  its  ties  and 
rails  and  making  its  grade,  the  railroad  ren- 
ders a  crossing  necessary  where  no  such  ne- 
cessity would  otherwise  exist.  It  is  but  re- 
quiring the  railroad  to  so  operate  its  prop- 
erty as  not  to  injure  the  public  in  its  prop- 
erty or  otherwise.  By  rea.9on  of  their  dan- 
gerous character,  statutes  regulating  the 
speed  at  which  they  may  run  their  trains, 
requiring  the  placing  of  bells  on  their  lo- 
comotives, the  ringing  of  such  bells,  the  fenc- 
ing of  the  track,  the  erection  and  mainte- 
nance of  cattle  guards,  sign  boards,  and  gate- 
ways at  crossings,  and  the  stationing  of 
flagmen  thereat,  and  the  maintenance  of 
such  other  like  measures  and  precautions  as 
are  necessary  to  shield  the  public  and  its 
passengers  from  the  dangers  incident  and  pe- 
culiar to  its  operation,  have  been  sustained 
as  being  a  valid  exercise  of  the  police  power 
of  the  state.  Indeed,  statutes  requiring  rail- 
road companies  to  construct  and  maintain 
proper  crossings  and  approaches,  bridges, 
etc.,  at  their  own  expense  rest  upon  the  po- 
lice power;  otherwise  they  could  not,  under 
all  circumstances,  be  sustained.  The  su- 
preme court  of  Illinois  ( Chicago  &  "N.  W.  R, 
Co,  V.  Chicago,  29  N.  E.  1109)  has  said: 
''The  provision  of  the  act  of  March  31,  1874 
(§  8) ,  requiring  railroad  companies  to  main- 
tain and  construct  crossings  and  approaches 
at  public  highways,  is  a  police  regulation; 
and  where  railway  lands  are  taken  oy  a  mu- 
nicipal corporation  for  street  purposes  in- 
terruption to  travel  or  the  cost  and  expense 
of  constructing  and  maintaining  such  cross- 
ings are  not  proper  elements  of  damage. 
•  .  .  Requiring  a  railway  company  with- 
out compensation  to  construct  and  maintain 
street  crossings  over  its  railroad  by  a  statute 
enacted  for  the  public  safety  under  the  po- 
lice po\ver  of  the  state  is  not  a  taking  or 
damaging  of  private  property  without  just 
compensation.*'  [140  111.  309.]  Of  similar 
import  is  the  case  of  Chicago,  B,  d  Q.  R,  Co. 
v.  Chicago,  160  U.  S.  226,  41  L.  ed.  979. 
And  in  construing  a  similar  statute,  and 
holding  the  same  constitutional,  and  that  it 
applied  to  a  company  whose  charter  provided 
that  it  was  not  to  be  altered,  amended,  or 
repealed,  the  court  said  that  such  statute 
did  not  impair  the  obligation  of  any  contract 
42  L.  R.  A. 


with  the  company;  that  the  power  of  the 
legislature  to  impose  such  burdens  for  the 
general  safety  is  fundamental;  that  it  was 
the  police  power,  which  must  be  sufficiently 
extensive  to  protect  all  persons  and  property. 
The  court,  in  affirming  the  legislative  power 
to  impose  uncompensated  duties,  and  even 
burdens  upon  individuals  and  corporationa 
for  the  general  safety,  speaking  with  refer- 
ence to  the  police  power,  says:  "Its  proper 
exercise  is  the  highest  duty  of  government. 
The  state  may  in  some  cases  forego  the  right 
to  taxation,  but  it  can  never  relieve  itself 
of  the  duty  of  providing  for  the  safety  of  it» 
citizens.  This  duty,  and  consequent  power, 
override  all  statute  or  contract  exemptions. 
The  state  cannot  free  any  person  or  corpora- 
tion from  subjection  to  this  power.  All  per- 
sonal or  property  rights  must  be  held  sub- 
ject to  the  police  power  of  the  state,*' — citing 
Boston  Beer  Co.  v.  Atasaa^chuaettSj  07  U.  S. 
25,  24  L.  ed.  989;  Storie  v.  Mississippi.  101 
U.  S.  814,  26  L.  ed.  1079;  Butchers'  Union, 
S.  H.  d  L.  8.  L.  Co.  V.  Crescent  City  L.  8. 
L.  d  8,  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585. 

In  one  jurisdiction,  at  least,  such  a  stat- 
ute has  been  treated  as  not  resting  on  the 
police  power,  and  it  has  been  dec^red  that 
a  statute  which  imposes  upon  the  company 
the  expense  of  cattle  guards,  fencing,  and 
other  outlays  to  complete  the  approaches,  be- 
sides the  cost  of  maintaining  them,  is  in  con- 
flict with  the  constitutional  provision  for- 
bidding the  taking  of  private  property  with- 
out just  compensation,  and  was  therefore  un- 
constitutional and  void.  Chicago  d  G.  T.  R. 
Co.  V.  Houghy  61  Mich.  507.  The  weight  of 
authority  and  reason  sustains  such  statutes 
as  being  a  proper  exercise  of  the  police  pow- 
er, but  the  cases  are  at  variance  as  to  the  ex-» 
tent  of  the  uncompensated  duties  or  burdens 
imposed.  In  Minnesota  it  is  held  that  the 
company  is  not  entitled  to  compensation  for 
providing  and  maintaining  cattle  guards  and 
sign  boards,  but  that  it  is  entitled  to  com- 
pensation for  plankins  the  roadway  where 
it  crosses  the  railroad  tracks,  and  for  the 
maintenance  of  the  planking.  8tate^  St. 
Paul,  M.  d  M.  R.  Co.  v.  Hennepin  County 
Dist.  Ct.  42  Minn.  247,  7  L.  R,  A.  121.  In  an- 
other case  it  is  held  that  the  company  is 
entitled  to  recover  the  fair  value  of  its  land 
taken,  the  expenses  of  making  and  maintain- 
ing in  repair  the  planking,  paving,  cattle 
guards,  fences,  sign  boards,  posts,  gates,  and 
gate  house;  but  that  the  cost  of  operating 
the  gates  is  not  to  be  included  in  the  ver- 
dict. Boston  d  A.  R.  Co.  v.  Cambridge,  159 
Mass.  283.  In  still  another  it  is  held  that 
the  public  authorities  are  required  to  build 
that  part  of  the  highway  within  the  right  of 
way  which  they  would  have  been  required  to 
make  had  the  railroad  not  been  constructed. 
State,  Lancaster  County,  v.  Chicago,  B.  d  Q. 
R.  Co.  29  Neb.  412. 

A  proper  interpretation  of  the  statute  will 
be  made  when  the  dividing  line  between  the 
legitimate  exercise  of  the  police  power  and 
the  taking  or  damaging  of  private  property 
for  public  use  is  ascertained.  The  legisla- 
tive will  will  not  be  interpreted  as  intending 
to  infringe  upon    this  great    constitutional 
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provision,  where  it  has  not  in  express  terms 
so  declared,  and  where  the  statute  may  have 
a  full  and  reasonahle  operation  without  the 
limits  of  such  principle.  The  statute  has 
for  its  purpose  the  protection  and  wifety  of 
the  public  and  of  the  property  of  the  rail- 
roads. It  so  polices  their  operations  as  to 
^uard  against  the  dangers  incident  to  such 
institutions.  Upon  streets  or  highways 
crossed  by  it,  or  subsequently  laid  out,  the 
railroad  company  must  construct  proper 
crossings  {State,  Lancaster  County,  v.  Chi- 
cago, B.  d  Q.  R.  Co.  29  Neb.  412 ;  Louisville, 
.W.  A.  rf  C.  R.  Co.  V.  Smith,  91  Ind.  119,  13 
Sm.  &  Eng.  R.  Cas.  608),  and  must  alter, 
change,  or  otherwise  reconstruct  such  cross- 
ings whenever  the  public  welfare  demands 
(English  v.  New  Haven  S  N.  Co.  32  Conn. 
240).  When  the  railroad  company  laid  its 
track  across  its  highway,  it  did  so  subject 
to  the  right  of  the  public  authorities  to 
make  such  alterations  or  changes  in  the  high- 
way, either  by  lowering  or  raising  the  grade, 
widening  or  otherwise  improving  the  same, 
as  the  public  safety  and  welfare  might  re- 
quire. In  doing  so,  the  presence  of  the  rail- 
road necessitates  a  certain  character  of  cross- 
ings and  safeguards  which  otherwise  would 
not  exist ;  and  with  however  much  plausibil- 
ity it  might  be  argued  that  the  public  au- 
thorities should  be  required  to  do  just  such 
work  as  they  would  have  to  do  did  the  rail- 
road not  exist,  it  is  certain  that  the  railroad 
company  should  .bear  the  burden  of  such 
work  as  is  made  necessary  by  reason  of  the 
peculiar  and  dangerous  character  of  its  oper- 
ation. The  principle  of  the  common-law  rule 
IS  embodied  in  this  statute.  It  is  the  rail- 
road which  makes  the  construction  of  a  rail- 
road crossing  necessary,  whether  the  high- 
way be  laid  out  before  or  after  the  construc- 
tion of  the  railroad.  As  was  said  by  the 
court  in  Chesapeake,  O.  <£•  8.  W.  R.  Co.  v. 
Dijer  County,  87  Tenn.  712:  "There  was  the 
best  of  reasons  for  requiring  the  company  to 
bear  all  the  expenses  necessary  in  construct- 
ing and  keeping  up  the  crossing,  .  .  . 
so  that  the  county  would  be  injured  as  little 
as  possible,  and  have  no  greater  burden  im- 
posed upon  it  in  maintaining  its  public  high- 
way than  it  would  have  had  if  the  railroad 
had  never  been  constructed  at  all."  The  re- 
quirement that  compensation  be  made  for  pri- 
vate property  taken  for  public  use  imposes 
no  restriction  upon  the  inherent  power  of  the 
state  by  reasonable  regulations  to  protect 
the  lives  and  secure  tne  safety  of  the  people, 
and  herein  is  found  the  principle, — "So  use 
your  own  property,  or  so  conduct  yourself, 
as  not  to  unnecessarily  injure  or  annoy 
others," — which  is  the  root  from  which  the 
whole  doctrine  of  the  police  power  grows. 
To  protect  the  health  of  the  public,  the  sale 
of  provisions  has  been  regulated  and 
abridged,  and  dealers  have  been  required  to 
submit  them  to  inspection  by  a  public  officer. 
In  the  interest  of  public  morals,  the  sale  of 
liquors  has  been  prohibited,  licenses  to  man- 
ufacture them  have  been  recalled,  the  man- 
ufacture thereof  prohibited,  aft%r  much  ex- 
penditure by  the  licensees;  lotteries  char- 
tered for  a  consideration  suppressed;  to  se- 
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cure  the  life  and  safety  of  the  public,  the- 
builder  is  often  compelled  to  use  in  his  struc- 
ture more   expensive    material,    and    adopt 
more  expensive  appliances,  than  he  other- 
wise would;  infected  places  are  disinfected, 
and  infected  clothing  destroyed,  all  at  the 
expense  of  the  unfortunate  owner;  one  who 
has  been  stricken  with  a  fatal  and  contagi- 
ous malady  must  repair  to  the  quarantine 
station;   in  the  emergency  of  danger  fron» 
fire,  private  buildings  may  be  torn  down,  and 
private  property  otherwiue  destroyed,  with- 
out com  pen  station,  to  prevent  a  greater  de- 
struction  from  the  conflagration.    Boston  de 
M.  R.  Co.  V.  York  County  Comrs.  79  Me.  386. 
As  stated,  the  provisions  of  the  statute  are 
not  repugnant  to  the  constitutional  provi- 
sions aboA-e  referred  to,  but  they  are  intended 
to  coexist  with  and  operate  upon  that  class 
of  causes  in  which,  though  property  may  be 
injuriously  affected,  it  can  in  no  sense  be 
said  that  it  is  taken  or  damaged.     It  must 
be    confined,    however,    within    appropriate 
limits;  otherwise  the  rule,  though  within  it- 
self just  and  equitable,  may  become  arbitra- 
ry and  oppressive,  and  the  guide  by  which 
the  relative  rights  of  the  railroad  and  the 
public  may  be  ascertained,  lost.     While  the 
railroad  company  must  build  such  crossings 
and  approaches  as  the  character  of  its  prop- 
erty renders  necessary  for  the  convenience 
and  safety  of  the  public,  and  must  bear  just 
such  burdens  as  the  public  authorities  would 
not  have  had  to  bea^  had  the  railroad  not  been 
lying  across  the  street,  yet  the  railroad  com- 
pany is  not  bound  to  furnish  the  highway, 
nor,  under  such  circumstances,  is  the  power 
of  the  state  to  damage  it«  property  in  the 
construction  or  improvement  of  such  high- 
way unlimited.     Indeed,  except  in  so  far  aiS 
being  required  to  properly  guard  and  pro- 
tect its  property  without  cost  or  inconven- 
ience to  the  public,  the  railroad  company, 
with  respect  to  its  property,  stands  on  the 
same  footing  as  any  otjier  property  owner. 
Under  the  guise  of  the  pmice  power,  proper- 
ty of  corporations  or  individuals  cannot  be 
confiscated.      The  same   authority   and  rea- 
soning that  require  the  railroad  company  to 
so  guard  and  use  its  property  as  to  prevent 
it  becoming  a  charge  on  or  menace  to  the 
safety  of  the  public  will  place  such  property 
on  an  equal  footing  with  all  other  property, 
when  the  railroad    company    has    complied 
with    all     reasonable     police     regulations. 
Thus,  in  those  jurisdictions  where  statutes 
requiring    railroad    companies  to    construct 
and  maintain  suitable  crossings  at  their  own 
expense  are  upheld,  damages  are  neverthe- 
less allowed,  where  streets  are  projected  and 
opened  across  the  right  of  way  of  a  railroad, 
for  land  taken  belonging  to  such  railroad  aa 
a  right  of  way;  the  measure  of  compensa- 
tion being  the  amount  of  decrease   m  the 
value  of  the  use  for  railroad  purposes  caused 
by  the  use  for  purposes  of  a  street,     Port- 
land rf  R.  R.  Co.  V.  Deering,  78  Me.  61,  67 
Am.  Rep.  784;  Boston  d  M.  R.  Co.  v.  York 
County  Comrs.  79  Me.  386;  Chicago,  B.  d  Q. 
R.  Co.  V.  Chicago,  166  U.  S.  226,  41  L.  ed. 
979 ;  Chicago  d  N.  W.  R.  Co.  v.  Chicago,  140 
111.  309.    No  such  element  of  ^damages,  bow- 
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ever,  could  arise  in  the  present  case,  inas- 
much as  the  ^rant  to  the  company  to  use  a 
portion  of  this  highway  upon  which  to  lay 
Its  track  does  not  vest  in  it  the  same  un- 

aualified  title  and  right  of  disposition'  to 
tic  land  occupied  which  individuals  have  in 
their  lands.  The  only  exclusive  power  con- 
ferred by  such  grant  ia  that  of  using  railroad 
carriages,  upon  and  over  such  street,  subservi- 
ent to  the  right  of  the  public  to  also  use 
and  travel  the  highway.  Sixth  Ave.  B.  Co, 
v.  Kerr,  46  Barb.  138.  Our  statute  requir- 
ing railroad  companies  to  keep  in  good  or- 
der, at  their  expense,  the  public  roads  or 
private  ways  established  pursuant  to  law 
where  crossed  by  their  several  roads,  and 
build  suitable  bridges,  and  make  proper  ex- 
cavations or  embankments,  according  to  the 
spirit  of  the  road  laws,  and  prescribing  the 
extent  of  such  croeeings  is  a  general 
law,  which  has  been  of  force  in  this  state 
since  1838  applicable  alike  to  all  rail- 
roads. The  line  of  railroad  of  the  plain- 
tiff in  error  was  constructed  subject  to 
this  general  law.  The  rights  and  powers 
acquired  by  the  corporation  in  this  state 
were  taken  subject  to  its  provisions.  As 
has  been  before  said,  the  statute  is  a  legiti- 
mate exercise  of  the  police  power  of  the 
state.  The  duty  which  it  imposes  is  a  con- 
tinuing one.  State,  Morris,  v.  Hannibal  d 
St.  J.  R.  Co.  86  Mo.  13,  29  Am.  &  Eng.  R. 
Cas.  604 :  Omaha,  N.  d  B.  H.  R.  Co.  v.  O'Don- 
nell,  22  Neb.  475;  Cook^  v.  Boston  &  L.  R. 
Corp.  133  Mass.  185,  10  Am.  &  Eng.  R.  Cas. 
328;  3  Elliott,  Railroads,  §  1111;  State, 
Minneapolis,  v.  St.  Paul,  M.  d  M.  R.  Co.  35 
Minn.  131.  It  has  been  held,  under  like  pro- 
visions, that  it  was  the  duty  of  a  railroad 
company,  though  its  track  was  originally 
constructed  at  grade  with  a  public  highway, 
to  construct  a  bridge  or  viaduct  whenever 
the  same  might  become  necessary.  State, 
Minneapolis,  v.  Minneapolis  d  St.  L.  R.  Co. 
39  Minn.  219;  ai)d  that  although  a  cross- 
ing might  have  been  adequate  when  con- 
structed, yet  if,  by  reason  of  increase  of 
business  of  the  railroad,  or  travel  on  the 
street,  it  became  dangerous,  or  seriously  ob- 
structed travel  on  the  street,  the  company 
was  bound  to  provide  some  other  mode  of 
crossing,  as  by  carrying  the  street  under  or 
over  the  track.  State,  Minneapolis,  v.  St. 
Paul,  M.  d  M.  R.  Co.  35  Minn.  131,  and  au- 
thorities cited  on  pa^  136.  Under  such  a 
statute,  the  corporation  does  not  discharge 
its  duty  by  making  such  a  crossing  as  to 
provide  for  the  wants  of  travelers  at  the 
time  of  the  construction  of  the  road.  If,  by 
the  increase  of  population  in  the  neighbor- 
hood, or  by  reason  of  the  increasing  use  of 


the  highway,  the  crossing,  which  was  at  the 
outset  adequate,  becomes  inadequate,  it  is 
the  duty  of  the  railroad  corporation  to  make 
such  alteration  as  will  meet  the  present 
needs  of  the  public  wha  have  occasion  to 
use  the  highway.  Cooke  v.  Boston  d  L.  R. 
Corp.  133  Mass.  185,  10  Am.  &  Eng.  R.  Cas. 
328.  To  same  effect^  see  Pierce,  Kailroads, 
457,  and  authorities  cited;  3  Elliott,  Rail- 
roads, §  1111;  English  v.  yew  Haven  d  N. 
Co.  32  Conn.  240.  The  d.uty  being  a  con- 
tinuing one,  it  is  not  fulfilled  by  putting  the 
street,  at  the  time  of  building  the  railroad, 
in  such  condition  as  not  to  impair  or  inter- 
fere with  its  use  at  that  time,  nar  by  main- 
taining it  in  such  condition  as  would  have 
accomplished  that  end  had  the  state  of  things 
originally  existing  continued.  The  duty 
has  reference  to  future  exigencies,  and  re- 
quires the  railroad  company  from  time  to 
time  to  put  the  street  in  such  a  condition 
as  changed  circumstances  may  render  neces- 
sary. State,  Minneapolis,  v.  St.  PauU  M. 
d  M.  R.  Co.  35  Minn.  131.  The  duty  of  the 
railroad  company  to  construct  and  maintain, 
at  its  own  expense,  suitable  crossings  at  the 
intersection  of  their  railroads  with  highways 
applies  as  well  to  highways  laid  out  and 
opened  after  the  construction  of  the  railway 
as  to  those  existing  prior  to  its  construction. 
Chicago  d  N.  W.  R.  Co.  v.  Chicago,  140  III. 
309 :  Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  266,  41  L.  ed.  979;  Louisville,  N.  A.  d 
C.  R.  Co.  V.  Smith,  91  Ind.  119,  13  Am.  & 
Eng.  R.  Cas.  608:  State,  Ifjancaster  County, 
V.  Chicago,  B.  d  Q.  R.  Co.  29  Neb.  412. 

Wc  think  it  follows,  as  a  logical  conclu- 
sion from  the  principles  of  law  above  an- 
nounced, that,  when  the  corporation  con- 
structed its  track  across  the  public  highway 
in  question,  it  did  so  subject  to  the  right 
of  the  public  authorities  to  require  such 
changes  in  the  crossing  from  time  to  time  as 
the  public  safety  and  welfare  might  demand, 
or  to  readjust  its  track  and  crossings  to  a 
change  of  grade  of  the  street,  demanded  for 
the  safety  and  convenience  of  travelers  upon 
the  highway,  and  that  in  doing  so  the  ex- 
pense incurred  is  involved  in  its  compliance 
with  a  police  regulation  of  the  statute;  and 
we  know  of  no  law  whereby  a  corpor^'tion  or 
natural  person  can  recover  damages  on  ac- 
count of  being  compelled  to  render  obedi- 
ence to  a  public  regulation  designed  to  se- 
cure the  common  welfare.  Chicago  d  A.  R. 
Co.  V.  Joliet,  L.  d  A.  R.  Co.  105  111.  388. 

Let  the  judgment  of  the  court  below  he 
affirmed. 

All  the  Justices  concur* 


ILLINOIS  SUPREME  COURT. 


City  of  DU  QUOIN 

W.  A.  KELLY,  City  Treasurer. 

(176  111.  218.) 


A  private  bank  la  not  a  "reffularlT  or* 
ffanlsed  bank,"  within  the  meaning  of 
Rev.  Stat  1874.  p.  228.  S  9.  authorizing  the 
deposit  of  municipal  funds  in  regularly  or- 
ganized banks. 

^    (December  9,  1898.) 


Note. — As  to  the  constitutionality  of  statntes  I  gal   (S.  D.)   15  L.  B.  A.  477,  and  note;  also 
prohibiting  private  banking,  see  State  v.  Scou- 1  Blaker  v.  Hood  (Kan;<^  24  L.  B.  A.  854. 
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MOTION  for  leave  to  file  a  petition  for 
mandamus  to  compel  defendant  to  de- 
posit the  city  funds  in  the  Bank  of  Du  Quoin. 
Denied. 

The  city  ooundl  passed  an  ordinance  des- 
ignating a  private  bank  as  the  place  where 
the  city  treasurer  should  deposit  the  funds  of 
the  city.  He  refused.  The  funds  were  al- 
ready in  a  national  bank,  and  the  citv  ap- 
plied for  a  writ  of  mandamus  to  compel  him 
to  comply  with  the  ordinance. 

Further  facts  appear  in  the  opinion. 

Mr,  SUaa  H.  Beid  fci  relator. 

Carter,  Ch.  J.  ( orally ),  ddivered  the 
opinion  of  the  court: 

The  city  of  Du  Quoin  has  entered  a  mo- 
tion for  leave  to  file  a  petition  for  mandamus 
to  compel  the  city  treasurer  of  that  city  to 
depoeit  the  funds  of  the  city  in  the  Bank  of 
Du  Quoin,  this  being  the  bank  of  one  Henry 
Horn.  The  city  council,  it  seems,  passed 
an  ordinance  designating  that  bank  as  the 
depository  of  its  fundis,  and  directed  the  city 
treasurer  to  comply  with  the  ordinance,  and 
make  the  deposit.  He  declined  to  do  so. 
The  statute  provides  that  city  councils  may, 
by  ordinance,  designate  the  place  or  places 
for  the  deposit  of  city  funds,  provided,  how- 
ever, that  such  moneys  shall  be  deposited  in 
a  **regularly  organized  bank."  Rev.  Stat. 
1874,  p.  228,  §  0.  The  question  here  is 
whether  the  bank  of  Henry  Horn,  in  which 
the  council  directed  the  treasurer  to  make 
the  deposit,  is,  within  the  meaning  of  this 
act,  a  "regularly  organised  bank."  The  pe- 
tition alleges,  m  generpl  terms,  that  it  is 
such  bank,  but  states  specifically  that  it  is 
the  bank  of  Henry  Horn ;  that  he  is  the  own- 
er and  proprietor  of  the  bank.  It  therefore 
appears  from  the  petition  which  the  city 
asks  leave  to  file  that  thiit  is  a  private  bank, 
owned,  conducted,  and  managed  entirely  by 
Henry  Horn  as  propriet-nr.  The  legislature 
ha^  passed  an  act  providing  for  the  incorpo- 
ration and  organization  of  banks,  and  mak- 
ing the  stockholders  liable,  over  and  above 
their  stock,  to  an  amount  equal  to  the  stock 
held  by  them.  The  act  oi  Congress  provid- 
ing for  the  organization  of  national  banks 
contains  similar  provisions.  The  state  law 
provides  that,  in  cities  nnd  villages  having 
a  population  not  to  exceed  5,000,  the  capital 
stock  shall  be  $25,000.  and  it  is  graded  up  ac- 
cording to  the  population.  It  provides  the 
manner  of  organizing  banks,  requires  de- 
tailed reports  from  time  to  time  of  their  re- 
sources and  liabilities,  and  makes  provision 
for  their  inspection  and  examination  by  com- 
petent persons,  under  the  authority  of  the 
state  auditor.  We  are  of  the  opinion  that 
the  term  "regularly  organized  bank,"  in  the 
city  and  village  act,  means  a  bank  organized 
either  under  the  state  law  or  the  act  of  CJon- 
gress,  and  that  it  was  not  intended  by  the 
legislature  that  a  city  ofijcer  who  has  given 
bond  for  the  safe-keeping  of  the  funds  in  his 
hands  should  be  required  to  deposit  them  in 
a  private  bank.  There  would  seem  to  be  no 
more  reason  for  that  than  there  wo^ild  be  for 
turning  the  funds  over  to  a  private  individ- 
ual. It  is  true,  provision  is  made  that  such 
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banker  or  bankers  shall  give  bond;  but  we 
do  not  think  this  alters  the  case.  We  think 
the  legislature  intended  that  some  bank  reg- 
ularly organized  under  the  law  should  be  des- 
ignated. The  motion  for  leave  to  file  the  pe« 
tition  will  therefore  be  denied. 
Motion  denied. 


John  CARPENTIflR  et  ol.,  Appta., 

V. 

CAPITAL  ELECTRIC  COMPANY. 

(178  111.  29.) 

1.  Bleetrle-Ilirlit  wires  and  the  eross 
arm  attached  to  a  pole  which  stands  out- 
Bide  of  an  alley  cannot  be  lawfully  extended 
over  a  private  alley  the  easement  of  which 
Is  confined  to  abutting  owners,  although  it  is 
done  to  furnish  electric  light  to  one  of  the 
parties  entitled  to  the  easement,  but  without 
the  consent  of  the  othere(! 

2.  The  faet  that  eleetrlc-llirht  -vrtres 
are  ahoat  14  feet  ahove  the  aarfaee 
of  a  private  alley  over  which  they  are 
Btrvog  without  right  will  not  prevent  the 
court  from  ordering  their  removal, — especial- 
ly when  they  might  interfere  with  the  opera- 
tions of  the  fire  department,  and  obstruct  the 
transfer  of  freight  or  other  materials  to  and 
from  the  second-story  windows  of  a  building. 

8.  Eqnlty  may  order  the  removal  of 
an  obatrnctlon  to  an  easement, — especial- 
ly when  the  injury  is  continuing  or  perma- 
nent. 

(February  17,  1899.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Sangamon  County  in 
favor  of  defendant  in  a  suit  brought  to  com- 
pel defendant  to  take  down  certain  electric 
wires.    Reversed, 


Statement  by  Macrader,  J.; 

This  is  a  bill  filed  by  the  appellants 
against  the  appellee,  praying  that  the  ap- 
pellee may  be  decreed  to  take  down  two  elec- 
tric wires  and  a  cross  arm  stretched  and  ex- 
tending over  a  private  alley  in  the  rear  of  the 
property  of  the  appellants,  in  the  city  of 
Spring^eld,  and  to  remove  said  wires  and 
cross  arm  from  said  alley,  so  as  to  render 
the  use  thereof  with  the  appurtenances  by 
the  appellants  as  the  same  was  used  previous 
to  the  erection  of  the  said  wires  and  cross 
arm.  The  bill  was  answered  by  the  appel- 
lee, and,  upon  hearing  had,  a  decree  was  en- 
tered by  the  circuit  court  dismisHing  the 
bill  at  the  cost  of  the  appellants.  The  pres- 
ent appeal  is  prosecuted  from  such  decree  of 
dismissal. 

The  facts,  as  shown  by  the  pleadings  and 
proofs,  are  substantially  as  follows:  The 
appellants  herein  are  the  children  of  one 
William  Carpenter,  now  deceased.  William 
Carpenter  in  his  lifetime  purchased  at  a  ju- 
dicial sale,  held  under  a  decree  of  the  cir- 
cuit court  of  Sangamon  county  entered  in  a 
certain   suit   pending  therein,   certain   lota 


Note. — As  to  building  over  right  of  way, 
note  to  Hollins  v.  Demorest  (N.  Y.)  15  L.  B.  A. 
487. 
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ironting  36  feet  on  Washington  street,  in  the 
•city  of  Springfield,  and  running  north  97 
ieet,  and  received  for  said  property  from  the 
master  in  chancery  of  said  court  two  deeds, 
—one  dated  October  25,  1852,  and  the  other 
dated  December  26,  1855.  One  of  said  deeds 
conveyed  a  strip  10  feet  wide  and  97  feet 
deep,  and  the  other  of  said  deeds  conveyed  a 
strip  26  feet  wide  and  97  feet  deep.  The 
deeds  contained  these  words:  *'Ten  feet  in 
width  by  26  feet  (or  10  feet)  on  the  north 
end  to  be  used  as  an  alley."  In  1852  said 
master  in  chancery,  in  pursuance  of  the  de- 
cree in  the  same  cause,  sold  to  one  S,  B.  Fish- 
er a  parcel  of  land  immediately  west  of  the 
parcel  so  sold  to  William  Carpenter,  and 
having  a  frontage  of  22  feet  on  Washington 
street,  and  a  depth  of  97  feet.  In  the  same 
year  the  master  in  chancery,  in  pursuance  of 
the  same  decree,  sold  to  Fagan  &  Fitzpatrick 
a  parcel  of  land  immediately  west  of  the 
land  sold  to  Fisher,  and  having  a  frontage  of 
22  feet  on  Washington  street,  and  a  depth  of 
97  feet.  All  said  deeds  to  Carpenter  and 
Fisher  and  Fagan  &  Fitzpatrick  w^ere  made 
at  the  same  time,  and  by  virtue  of  the  same 
decree,  in  the  same  cause.  Each  of  the  deeds 
to  Fisher  and  to  Fagan  &  Fitzpatrick  con- 
tained the  words,  "Ten  feet  in  width  by  22 
feet  on  the  north  end.  to  be  used  as  an  alley." 
The  grantees  in  said  deeds  took  immediate 
possession  of  the  premif?es  so  pold  to  them, 
and  they,  or  their  grantees  and  descendants, 
by  themselves  or  tenants,  have  remained  in 
possession  thereof  for  more  than  twenty 
years  last  past,  and  are  now  in  possession  of 
the  same.  There  are  no  other  words  in  said 
deeds  restricting  the  rights  of  the  grantees 
therein^  except  the  words  above  quoted.  The  . 
saitl  alley  was  closed  at  the  west  end  thereof, 
and  extended  westward  from  its  eastern 
opening  only  80  feet,  and  did  not  run 
through  the  block  in  which  it  is  located. 
Said  alley  has  been  open  for  the  benefit  of 
the  parties  for  whom  it  was  created,  since 
said  deeds  were  execute<l,  and  has  been  in  con- 
tinual use.  The  property  in  question  is  sit- 
uated on  the  northeast  corner  of  the  public 
square  in  Springfield,  and  was  when  said  deeds 
were  made,  and  is  now,  business  property, 
and  business  buildings  were  erected  thereon 
soon  after  said  deeds  were  executed.  The 
appellee  is  a  corporation  organized  under  the 
laws  of  Illinois,  and  has  a  grant  from  the 
city  of  Springfield  to  erect  poles  and  wires 
for  the  purpose  of  conducting  electric  cur- 
rents for  the  purpose  of  furnishing  electric 
lights  on  all  the  streets  and  alleys  of  said 
city.  The  tenant  occupying  the  building  on 
the  lot  22  feet  wide  sold  to  Fisher,  and  lying 
next  west  of  the  lot  on  which  the  building 
of  the  appellants.  36  feet  wide,  stands,  re- 
quested the  appellee  to  introduce  electric 
light  into  the  building  on  said  lot  next  west 
of  the  lot  of  appellants,  through  said  alley, 
■which  was  accordingly  done.  The  wires  were 
strung  for  this  purpose  along  said  alley,  en- 
tering the  alley  at  the  east  end  thereof.  The 
eastern  ends  of  said  wires  are  attached  to  a 
pole  erected  in  Sixth  street,  which  runs  north 
and  south  on  the-  east  side  of  the  building  of 
appellants,  and  the  wires  extend  west  over 
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said  alley  to  the  premises  immediately  west 
of  the  lot  of  appellants.  The  west  ends  of 
said  wires,  which  are  two  in  number,  are  atr 
tached  to  a  cross  arm  fastened  to  a  pole  at 
the  top  thereof,  which  cross  arm  extends  into 
the  alley.  Said  wires  are  about  14  feet  above 
the  surface  of  the  ground,  and  about  3  feet  in 
the  rear  of  the  store  building  on  the  premises 
of  the  appellants.  The  pole  to  which  the 
western  ends  of  the  wires  are  attached  does 
not  stand  in  said  alley,  but  said  cross  arm 
and  pole  are  wholly  upon  the  premises  to  the 
west  of  the  lot  of  the  appellants.  Said 
wires  are  now  used  by  appellee  to  furnish 
electricity  for  lighting  purposes  to  the  ten- 
ants of  the  building  adjoining  the 'building 
of  the  appellants  on  the  west.  The  wires 
were  erected  without  the  knowledge  or  con- 
sent of  appellants,  or  of  either  of  them,  be- 
fore the  commencement  of  this  suit,  and  ap- 
pellants requested  appellee  to  remove  said 
wires  and  cross  arm  from  said  alley,  but  ap- 
pellee refused,  and  still  refuses,  to  take  down 
the  two  electric  wires  and  cross  arm  from 
the  alley.  The  present  tenants  of  the  Fisher 
lot  are  in  the  rightful  possession  of,  and  en- 
titled to  the  enjoyment  of,  all  easements  and 
appurtenances  created  in  favor  of  the  Fisher 
lot. 


Mr.  C.  A.  Keyes  for  appellants. 
Messrs,  Brown,   Wbeeler, 

for  appellee. 


Brow^   A 


Maipmder,  J.,  delivered  the  opinion  of 
the  court: 

The  alley  in  the  rear  of  the  building  of 
appellants  is  a  private  alley,  created  for  the 
use  of  the  appellants  and  of  the  owners  of 
the  two  lots  lying  west  of  the  lot  of  the  ap- 
pellants. It  is  alleged  in  the  bill  that  the 
easenlent  consisting  of  the  use  of  said  alley, 
as  created  by  the  original  deeds  conveying 
the  property,  was  so  created  for  the  benefit 
of  the  property  of  the  appellants,  and  of  the 
two  pieces  of  property  adjoining  the  prop- 
erty of  the  appellants  on  the  west.  It  is 
admitted  in  the  answer  that  the  alley  was 
reserved,  as  alleged  in  the  bill,  for  the  bene- 
fit of  the  properties  aforesaid,  and  for  a  right 
of  way  to  and  from  the  rear  of  said  premises. 
The  words  contained  in  the  deeds,  to  w^it, 
"Ten  feet  in  width  ...  on  the  north 
end,  to  be  used  as  an  alley,"  taken  in  connec- 
tion with  the  allegations  of  the  bill  and  the 
admissions  of  the  answer  as  above  set  forth, 
clearly  indicate  that  the  alley  is  a  private 
alley.  The  purpose  of  the  reservation  in 
the  deeds  was  not  for  the  use  of  the  public, 
but  for  the  use  of  the  parties  to  the  deeds; 
and  hence  the  public  acquired  no  right  to 
the  use  of  the  alley,  and  no  public  easement 
was  created  therein.  The  fee  of  that  portion 
of  the  alley,  10  feet  wide  and  36  feet  long,  in 
the  rear  of  the  building  of  the  appellants, 
was  in  the  appellants,  as  owners  of  the  abut- 
ting property,  subject,  however,  to  the  right 
of  the  property  owners  on  the  west  to  use  the 
strip  of  land  reserved  for  the  purposes  of  an 
alley.  In  othor  words,  the  iitle  is  in  The 
appellants,  but  the  property  o>vnpr«s  on  the 
west  have  the  right  of  passage  over  the  alley. 
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and  the  title  of  appellants  is  burdened  only 
with  said  right  of  passage  or  easement.  The 
question  then  presented  is  whether  the  ap- 
pellee had  the  right  to  extend  electric  wires 
over  the  ^portion  of  the  alley  in  the  rear  of 
the  building  of  appellants,  for  the  purpose  of 
furnishing  light  to  the  occupants  of  the 
building  lying  west  of  the  property  of  appel- 
lants, without  the  consent  of  the  appellants. 
It  is  conceded  that  the  appellee  company 
had  a  grant  from  the  city  to  erect  its  poles 
and  string  its  wires  for  the.  purpose  of  fur- 
nishing electric  light  along  the  streets  and 
alleys  of  the  city.  But  the  alley  here  was 
not  a  public  alley,  over  which  the  city  had 
control,  but  was  a  private  right  of  way,  the 
use  of  which  was  confined  to  the  appellants 
and  the  ownerA»f  the  two  properties  adjoin- 
ing them  on  the  west.  Qarriaon  v.  Rudd,  19 
III.  558.  It  served  as  a  means  of  accommo- 
dation to  a  limited  neighborhood  for  local 
convenience.  2  Am.  &  Eng.  Enc.  I^aw,  2d  ed. 
p.  149.  It  is  also  to  be  observed  that  here 
the  electric  wires  passing  over  and  above  the 
alley  were  so  placed  for  the  purpose  of  fur- 
nishing light  to  private  persons,  and  not 
for  the  purpose  of  furnishing  light  to 
the  public.  It  seems  to  be  clear  tfiat  the 
u«ie  of  this  alley  for  the  purpose  thu«»  in- 
dicated imposed  a  new  and  additional 
burden  upon  tlie  fee  owned  by  the  appel- 
lants, subject  to  tlic  easeMent  consistincr 
in  the  u.^e  of  the  alley.  The  erection  and 
use  of  telegraph  poles  in  a  public  highway, 
where  the  abiitting  landowner  is  the  owner 
of  the  fee  in  the  highway,  constitutes  a  new 
servitude,  which  entitles  such  owner  to  re- 
cover damages  for  the  additional  use  tbus 
created.  Board  of  Trade  Teleq.  Co.  v.  Bar- 
net  t,  107  111.  507,  47  Am.  Rep.  453.  The 
principle  which  is  applied  to  the  erection  of 
telegraph  pole?^  on  a  public  highway,  where 
the  fee  of  the  hiejhway.to  the  center  there- 
of is  in  the  abutting  owner,  and  lo  the  string- 
ing of  wires  upon  said  poles  over  the  high- 
way, applies  to  a  private  ftUey,  like  that  here 
under  consideration,  whore  the  fee  of  the 
ground  is  in  the  owner  of  the  property  abut- 
ting upon  the  alley.  It  is  immaterial  to  in- 
quire whether  the  damages  arfegreat  or  small. 
It  is  sufficient  that  the  property  rights  of  the 
appellants  are  interfered  with  in  a  manner 
detrimental  to  their  interests,  as  the  owners 
of  the  fee.  The  taking  possession  of  their 
land  forcibly  and  against  their  will  comes 
within  the  constitutional  inhibition  that  pri- 
vate property  shall  not  be  taken  or  damaged 
without  just  compensation.  Board  of  Trade 
Teleg.  Co.  v.  Bamett.  107  111.  607,  47  Am. 
Hep.  453.  Nor  is  it  materialthat  the  tele- 
graph wires  arc  some  14  feet  above  the  sur- 
face of  the  ground.  The  owner  of  land,  un- 
less restricted  by  covenant  or  custom,  has 
the  complete  control  of  the  %oil,  together 
with  the  space  above  and  below,  so  far  as  he 
may  choose  to  use  it.  Tanner  v.  Volentine, 
75  111.  024.  Tlie  uncontradicted  evidence 
tends  to  show  that  the  presence  of  the  wires 
in  the  alley  would  operate  as  a  hindrance  to 
the  fire  department  in  case  it  should  become 
necessary  to  extinguish  a  fire  in  the  building 
of  the  appellants,  and  also  that  the  presence 
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of  the  wires  in  the  alley  would  have  a  ten- 
dency to  obstruct  the  conveyance  of  freight 
or  other  material  to  and  from  the  second 
story  or  upper  window  in  the  rear  part  of 
the  building  of  appellants. 

It  is  laid  down  in  some  of  the  authorities 
that  the  erection  of  electric-light  poles  by 
city  authorities  for  the  purpose  of  lighting 
the  public  ways  and  places  is  not  a  taking 
of  private  property  for  public  use,  upon  the 
ground  that  the  use  of  the  streets  for  this 
purpose  is  in  the  nature  of  an  exercise  of  the 
police  power  by  the  city.  But  when  an  elec- 
tric-light company  erects  poles  or  strings 
wires,  not  for  the  purpose  of  lighting  public 
ways  and  places,  but  for  the  purpose  of  sup- 
plying light  to  private  individuals  and  firms 
in  the  transaction  of  its  own  corporate  and 
commercial  business,  such  erection  of  poles 
and  stringing  of  wires  constitute  an  addi- 
tional easement  in  the  highway  or  private 
alley,  for  which  the  owner  of  the  fee  may  de- 
mand compensation.  Haverford  Electric 
Light  Co.  V.  Hart,  1  Pa.  Dist.  R.  571 ;  Tiffany 
V.  United  States  Illuminating  Co.  19  Jones 
ft  S.  280;  Croswell,  Electricity.  §  126.  It 
has  been  held  that  the  laying  dor/n  of  gas 
pipes  or  other  pipes  for  the  purpose  of  sup- 
plying the  city  and  its  inhabitants  with 
light  is  a  legitimate  use  of  the  streets,  for 
which  the  abutting  owner  is  not  entitled  to 
compensation.  2  Dill.  Mun.  Corp.  4th  ed. 
§  601,  note;  Elliott,  Roads  &  Streets,  p.  305 ; 
Chicago,  B.  d  Q.  R.  Co.  v.  West  Chicago 
Street  R.  Co.  156  111.  255,  29  L.  R.  A.  485. 
And  it  has  been  said  that  the  legal  relations 
of  electric-light  wires  through  the  streets  of 
a  city  must  be  analogous  to  those  of  gas 
pipes,  upon  the  ground  that  both  the  electric- 
light  wires  and  the  gas  pipes  are  means  of 
furnishing  light  from  a  central  source  of  sup- 
ply, and  that,  if  the  laying  of  gas  pipes  in  a 
city  street  is  not  an  additional  seivitude  on 
the  land  of  the  abutting  owner,  the  same 
should  be  true  of  laying  tubes  for  electric- 
light  wires,  or  placing  posts  in  the  ground 
for  carrying  the  wires  overhead.  Keasbey, 
Electric  Wires,  p.  86.  This  doctrine,  how- 
ever, applies  only  to  such  public  streets  and 
allevs  as  are  under  the  control  of  the  munic- 
ipality,  and  where  the  light  to  be  trans- 
mitted by  the  wires  or  pipes  is  for  the  benefit 
of  the  public,  as  well  as  of  property  owners 
along  the  line  of  the  street.  The  doctrine, 
however,  can  have  no  application  to  such  a 
private  alley  as  is  that  in  the  case  at  bar, 
where  the  fee  of  the  ground  in  the  alley  is  in 
the  abutting  owners,  and  where  the  ease- 
ment consisting  of  the  use  of  the  alley,  is 
confined  to  a  limited  number  of  property 
owners,  whose  lands  at>ut  upon  the  alley. 
When  the  strip  of  land  in  question  was  re- 
served in  the  original  deeds  for  the  purpose 
of  an  alley,  it  was  intended  for  the  ordinary 
purposes  of  passage  and  repat>sagc  and  not 
for  the  erection  of  any  such  permanent  ob- 
struction arf  the  stringing  of  wires  in  the 
manner  shown  in  the  present  record. 

It  is  said  by  the  appellee  that  equity  has 
no  jurisdiction  to  entertain  the  present  bill. 
We  regard  this  contention  as  without  force. 
Where  a  party  has  a  right  of  way  over,  or 
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an  easement  in,  certain  real  estate,  and  the 
same  is  obstructed,  equity  has  jurisdiction, 
as  the  injured  party  haa  no  adequate  remedy 
at  law.  AfcCann  v.  Day,  57  111.  101.  More- 
over, the  injury  complained  of  is  one  of  a 
continuing  or  permanent  nature,  for  which 
an  action  at  law  would  not  afford  a  complete 
and  adequate  remedy.  Sterling's  Appeal, 
111  Pa.  35,  56  Am.  Rep.  246. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  to  that  court  for 
further  proceedings  in  accordance  with  the 
views  herein  expressed. 


Lewis  L.  LEHMAN,  Appt., 

V. 

James  H.  CLARK,  Receiver  of  Masonic  Be- 
nevolent Association. 

(174  111.  279.; 

1.  The  cotttraet  of  a  ntember  of  a  mu- 
tnal  bemeflt  association  Is  purely  unilat- 
eral, and  he  may  refuse  to  continue  his  pay- 
ments at  any  time,  In  which  event  tb^  asso- 
ciation con  only  declare  his  interest  forfeited, 
and  cannot  sue  for  unpaid  assessments. 

2.  A  salt  by  a  mutual  benefit  associa- 
tion will  not  He  to  recover  assessments 
wbere  the  contract  provides  only  for  forfeit- 
ure of  interest  in  case  of  nonpayment. 

8.  A  receiver  of  a  uiutnal  benefit  soci- 
ety cannot  maintain  a  suit  to  recover  assess- 
ments if  the  society  itself  could  not  do  so. 

4.  No  ea  Hit  able  principle  exists  to 
compel  a  member  of  a  mutual  benefit 
association  to  pay  assessments  on  the 
ground  that  he  has  had  the  benefit  of  the 
insurance  where  the  plan  of  the  aasoclatlbn 
is  that  all  payments  are  in  advance  and  en- 
title the  member  to  protection  until  the  next 
assessment  is  due. 

6.  The  forfeiture  is  self  executinv,  and 
requires  no  action  on  the  part  of  the 
association  under  a  by-law  of  a  mutual 
benefit  association  providing  that  any  mem- 
ber failing  to  pay  assessments  shall  forfeit 
his  membership  and  all  benefits  therefrom. 

6«  In  case  of  the  insolvency  of  a  mu- 
tual benefit  society  the  assets  should  be 
applied  to  unsettled  death  claims  as  far  as 
they  will  go,  leaving  the  balance  unpaid  and 
the  living  members  to  lose  all  they  have  paid 
In. 

(June  23,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Third  District,  af- 
firming a  judgment  of  the  Circuit  Court  of 
Coles  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  enforce  an  assessment  upon 
defendant's  benefit  certificate.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henley  A  Henley,  J.  W.  Craiff, 
and  £•  C.  Craig,  for  appellant: 

In  the  absence  of  stautory  provisions 
courts  of  equity  have  no  jurisdiction  to  de- 
cree the  dissolution  of  a  corporation  by  the 
forfeiture  of  franchises,  either  at  the  suit  of 
an  individual  or  at  the  suit  of  the  state. 


Note. — As  to  liability  of  a  member  of  a  bene- 
fit society  to  an  action  for  assessments,  see  note 
to  Ellerbe  v.  Barney  (Mo.)  23  L.  R.  A.  435. 
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Chicago  Mut,  L.  Indemnity  Asso.  y.  Hunt, 
127  111.  274,  2  L.  R.  A.  649;  Hunt  v.  Ltf 
Grand  Roller  Skating  Rink  Co,  143  111.  120. 

Our  statutes  apply  only  to  insurance  cor- 
porations as  such,  and  they  have  no  applica- 
tion to  corporations  organized  under  5  31  of 
the  corporation  laws. 

This  association  was  not  engaged  in  life  in- 
surance business  within  the  meaning  of  the 
act  of  1803  to  incorporate  companies  to  do 
the  business  of  life  or  accident  insurance 
upon  the  asse$«sment  plan.  And  the  proceed- 
ing bjr  the  attorney  general  to  dissolve  this 
association  is  void. 

?fOrthwestern  Life  Asso,  v.  Stout,  32  111. 
A  pp.  31 ;  Commercial  League  Asso.  v.  Peo- 
ple, 90  111.  166. 

There  is  a  distinction  bcfween  beneficial 
societies  and  life  insurance  companies. 

Com,  V.  Equitable  Ben.  Asso.  137  Pa.  412; 
Northtcestem  Masonic  Aid  Asso,  ▼.  Jones, 
154  Pa.  99;  Dickinson  v.  Ancient  Order  of  U. 
W,  159  Pa.  258;  Johnson  v.  Philadelphia  d 
R,  R.  Co.  163  Pa.  127 ;  Com,  v.  Keystone  Ben, 
Asso.  171  Pa.  465. 

This  assessment  was  not  authorized  in 
law,  and  this  judgment  cannot  be  sustained 
for  the  reason  that  no  valid  assessment  ia 
shown  to  have  been  levied  or  made. 

The  receiver  represents  only  the  asBOcia- 
tion.  The  rights  of  creditors  to  prosecute  their 
claims  against  members  of  the  associatioa 
never  were  the  property  of  the  association, 
and  the  appointment  of  such  receiver  did  not 
clothe  him  with  power  to  assei^  and  enforce 
the  property  right  which  belongs  only  to  par- 
ties who  are  not  before  the  oourt  and  who  are 
not  asking  its  assistance. 

Republic  L,  Ins,  Co.  v.  Su^igert,  135  111. 
150,  12  L.  R.  A.  32S;  Robinson  v.  Ratdston, 
33  111.  App.  166. 

The  just  demands  asrainst  the  company 
must  be  ascertained  before  an  assessment  can 
be  made  to  pay  such  indebtedness. 

fJmbree  v.  Shideler,  30  Ind.  423. 

The  contract  declared  upon  discloses  no 
personal  liability  on  the  part  of  appellants 

Covenant  Mut,  Ben.  Asso,  v.  Baldwin,  49 
111.  App.  212;  yorthwesiem  Benev.  d  Mut. 
Aid  Asso.  V.  Handf  29  111.  App.  75. 

The  assessments  were  for  future  insure 
ance;  if  paid  his  membership  continued,  if 
not  paid  it  terminated. 

Re  Protection  L.  Ins.  Co.  9  Biss.  188;  Chi- 
cago Mut,  L,  Indemnity  Asso.  v.  Hunt,  127 
111.  257,  2  L.  R.  A.  649;  Farmer  v.  State,  69 
Tex.  561;  Burdon  v.  Massachtisetts  Safety 
Fund  Asso,  147  Mass.  300,  1  L.  R.  A.  146; 
Rood  V.  Railway  Pass,  d  Freight  Conductors^ 
Mut.  Ben,  Asso,  31  Fed.  Rep.  62;  People^ 
Stcigert,  v.  Golden  Rule,  114  111.  34;  Kiblack^ 
Ben.  Soc.  471;  2  Bacon,  Ben.  Soc.  §  357. 

By  contract,  usage,  and  custom  payment 
by  members  is  voluntary  and  not  oompul- 
sory. 

Munn  Y.  BurcK  26  111.  38;  Brooklyn  jL 
Ins.  Co.  V.  Dutcher,  95  U.  S.  270,  24  L.  ed. 
411;  State  v.  Conklin,  34  Wis.  22;  Chicago 
d  G,  E.  R.  Co.  v.  Vosburgh,  45  111.  316;  Mo- 
Donough  v.  Hennepin  County  Catholic  Bldg. 
d  L.  Asso,  62  Minn.  122. 
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Messrs,  James  F.  Hughefl  and  An- 
drews ft  Vause,  for  appellee: 

The  contract  between  a  mutual  benefit  or 
asfiessment  association  and  its  members  is 
found  in  the  certificate,  but  it  is  to  be  con- 
Btrued  and  governed  by  the  chart^  and  by- 
laws of  the  society  and  the  statutes  of  the 
domicil  of  the  corporation. 

1  Bacon,  Ben.  8<m!.  §  161 ;  Miner  y.  Michi- 
gan Mut,  Ben.  Asso.  63  Mich.  338;  Mulroy 
V.  Supreme  Lodge,  K.ofH,  28  Mo.  App.  463 ; 
Maryland  Mut.  Benev.  8oc.  v.  Clendinen,  44 
Md.  429,  22  Am.  Rep.  52 ;  Burbank  v.  Rock- 
ingham^Mut.  P.  Ins,  Co,  24  N.  H.  650,  67  Am. 
Dec.  300;  Masonic  Mut,  Relief  Asso,  y.  Mc- 
Auley,  2  Mackey^70;  Simeral  v,  Dubuque 
Mut,  P,  Ins,  Co,  IB  Iowa,  319;  MitcheU  v. 
Lycoming  Mut,  Ins.  Co,  51  Pa.  402;  Susque- 
hanna Ins.  Co.  V.  Perrine,  7  Watts  k  S.  348 ; 
Grand  Lodge  0.  of  E.  S.  v.  Eisner,  26  Mo. 
App.  109;  McMurry  v.  Supreme  Lodge,  K. 
of  H.  20  Fed.  Rep.  107 ;  National  Ben,  Asso. 
V.  Botcman,  110  Ind.  355;  Bntton  y.  Su- 
preme Council  of  R,  A.  46  N.  J.  Eq.  102; 
Lorscher  v.  Supreme  Lodge  K.  of  H,  72  Mich. 
316,  2  L.  R.  A.  206;  Raihcay  Pass,  d  Preight 
Conductors*  Mut.  Aid  d  Ben,  Asso.  v.  Robin^ 
son,  147  111.  152;  Alexander  v.  Parker,  144 
111.  364,  19  L.  R.  A.  187. 

Generally,  and  unless  the  laws  provide 
otherwise,  the  issuance  and  acceptance  of  the 
certificate  furnish  sufficient  consideration 
for  the  member's  agreement  to  pay  any  as- 
sessment made  during  the  time  he  should 
continue  a  member,  and  upon  his  failure  anac- 
tion  will  lie  against  him  therefor,  unless  the 
contract  leaves  it  optional  with  the  member. 

2  Bacon,  Ben.  Soc.  §  378. 

His  contract  with  his  fellow  members  was 
not  to  bear  any  part  of  hi>^  own  loss.  He  was 
to  help  bear  theirs,  if  theirs  happened  before 
his. 

When  tlie  contingency  hapi>cned,  when  the 
period  of  payment  arrived,  the  mutuality, 
which  up  to  that  time  existed,  at  once  ceased, 
and  the  policy  holder  whose  policy  became 
due  is  thereupon  ipso  facto  creditor. 

Vanatta  v.  New  Jersey  Mut.  L.  Ins.  Co, 
31  N.  J.  Eq.  16;  Fogg  v.  Supreme  Lodge,  U, 
O.  of  Q.  L,  159  Mass.  9;  Northiresiern  Trav- 
eling Men's  Asso.  y.  Schauss,  148  111.  310; 
Protchett  v.  Schaefer,  11  Phila.  166;  New 
Era  Life  Asso.  v.  Rossiter,  132  Pa.  314;  Mu- 
tual Ben,  L.  Ins.  Co.  v.  French,  2  Cin.  Sup. 
Ct.  Rep.  321;  McDonald  v.  Ross-Lewin,  29 
Hun,  88;  FAlerhe  y.  Barney,  119  Mo.  632,  23 
L.  R.  A.  435. 

In  the  case  of  benefit  societies,  the  contract 
must  be  construed  liberally  in  order  to  carry 
out  the  benevolent  object  of  the  creation  of 
these  organizations. 

1  Bacon,  Ben.  Soc.  8  178;  Covenant  Mut. 
Ben.  Asso,  y.  Sears,  114  111.  108. 

There  is  no  reason  why  a  contract  of  in- 
surance between  a  mutual  company  and  its 
members  should  be  given  any  significance 
different  from  what  would  be  the  fair  con- 
struction of  a  similar  eonti'act  entered  into 
between  any  parties. 

1  Bacon,  Ben.  Soc.  §  ISO;  Cluff  v.  Mutual 
Ben.  L.  Ins,  Co.  99  Mass.  325;  Willcuts  v. 
Northwestern  Mut.  L.  Ins,  Co.  81  Ind.  300; 
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Covenant  Mut,  Ben.  Asso.  y.  Scars,  114  IlL 
113. 

On  petition  for  rehearing. 

The  court  overlooked  a  very  material  dif- 
ference between  this  contract  and  an  old) 
line  life  insurance  contract  on  what  is  known 
as  the  level  premium  plan.  The  latter  is 
based  on  the  expectancy  of  human  life  and 
the  practical  theory  that  if  a  number  of  peo- 
ple pay  in  a  certain  sum  during  their  natural 
lives  regardless  of  the  number  of  deaths,  and 
it  is  carefully  invested  at  4  per  cent  per  an- 
num and  compounded,  it  will  raise  a  fund! 
sufficient  to  pay  each  one's  family  a  certain 
sum  at  his  death,  even  though  the  company 
does  no  more  business  or  secures  no  new 
members.  While,  on  the  contrary,  the  form- 
er is  based  upon  the  theory  that*  it  is  better 
for  the  member  and  enables  people  of  mod- 
erate means  to  better  obtain  insurance  to 
leave  this  surplus  fund  in  the  hands  of  the 
members,  which  then  becomes  a  trust  fund 
in  their  hands  to  be  called  in  by  the  associa- 
tion when  needed,  by  assessments. 

Covenant  Mut.  Ben.  Asso.  v.  Sears,  114 
111.  108. 

The  court  overlooked  the  fact  that  their 
decision  in  this  case  obliterates  the  rule  laid 
down  in  Covenant  Mut.  Ben.  Asso.  v.  Sears, 
114  111.  108:  'That  the  association  stands 
as  a  trustee  of  a  fund  in  the  hands  of  its 
numerous  members,  but  belonging  to  the  ben> 
eficiaries,  which  can  be  called  in  by  assess- 
ment for  their  use." 

Union  Mut.  Acci,  Asscff  v.  Frohard,  134 
111.  228,  10  L.  R.  A.  38:^;  Railway  Pass,  d 
Freight  Conductors*  Mut,  Aid  d  Ben.  Asso. 
V.  Robinson,  147  111.  138. 

The  court  overlooked  the  fact  that  their 
decision  in  this  case  overrules  Northtccsiern 
Traveling  Men*s  Asso,  v.  Schauss,  148  111. 
310,  on  the  question  of  forfeiture,  without 
so  stating. 

lUifwis  Masons*  Benev.  Soc.  v.  Baldwin,  S& 
111.  482;  High  Court  I.  0.  of  F,  v.  Zak,  136 
111.  185;  Metropolitan  Safety  Fund  Acci. 
Asso.  V.  Windover,  137  111.  417;  Supreme 
Lodge  K.  of  H,  v.  DaXberg,  138  111.  508;  Rail- 
way Pass,  d  Freight  Conductors*  Mut,  Aid 
d  Ben.  Asso.  v.  Tucker,  157  111.  194;  3  Am. 
&  Eng.  Ene.  Law,  2d  ed.  pp.  1086,  1087. 

Appellant  never  ip  this  case  demurred  to 
the  declaration,  nor  made  any  motion  in  ar- 
rest of  judgment  thereby  raising  the  suffi- 
ciency 01  the  same  in  a  proper  manner  to  be 
passed  upon  by  this  coiirt,  but  plead  to  it 
and  went  .to  trial  on  the  issues  joined  there- 
by admitting  its  sufficiency. 

McLaughlin  v.  Hitids,  151  111.  403;  Wilson 
V.  Myrick,  26  111.  35;  Schofield  v.  Settley,  31 
111.  518:  People  v.  Cloud,  50  111.  439;  Cul- 
ver y.  Third  Nat.  Bank,  64  111.  532;  Chicago 
d  R.  I.  R.  Co.  y.  Morris,  26  111.  400 ;  Wear  v. 
Jacksonville  d  S.  R.  Co.  24  111.  594 ;  Rock- 
ford,  R.  I.  d  St.  L.  R.  Co.  v.  Beckemeier,  72 
111.  267 ;  Kipp  v.  Lichtenstein,  79  111.  359 ; 
Roberts  v.  Corby,  86  111.  182;  Chicago,  B.  d 
Q,  R.  Co.  V.  Uarwood,  90  111.  426;  Chicago, 
B.  d  Q.  R.  Co.  V.  Warner,  108  III.  C38;  Lake 
Shore  d  M.  S.  R.  Co.  v.  O'Couner,  115  111. 
254;  Chicago  d  E.  I.  It.  Co.  v.  Hities,  132  111. 
166;  Stearns  v.  Cope,  10l»  111.  346;  Supreme 
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Lodge  K.  of  P.  ▼.  McLennan,  171  111.  419;  1 
Shinn,  PI.  773. 

The  sufficiency  of  the  declaration  being  all 
through  the  record  admitted  by  appellant, 
and  the  question  of  fact  not  being  properly 
before  this  court,  there  was  nothing  before 
this  court  going  to  the  merits  of  this  case. 

Gray  v.  Agne^c,  95  111.  318;  Wrought  Iron 
Bridge  Co.  v.  Utica  d  Deer  Park  Highway 
Comra.  101  111.  521 ;  American  Exch.  Nat, 
Bank  v.  Chicago  Nat.  Bank,  131  III.  550; 
Joliet,  A,  d  N.  R,  Co.  v.  Velie,  140  111.  59; 
Dunham  Tovoing  d  Wrecking  Co.  v.  Dande- 
lin,  143  111.  412;  McLaughlin  v.  Hinds,  151 
111.  403;  Western  Stone  Co.  v.  Whalen,  151 
111.  472;  North  Chicago  Street  R.  Co.  v.  El- 
dridge,  151  111.  542;  Ooldie  v.  Werner,  151 
III.  551;  Mobile  d  0.  R.  Co.  v.  Massey,  152 
III.  144;  Streator  Reclining  Car  Seat  Co.  v. 
Rankin,  152  111.  622:  Illinois  C.  R.  Co.  v. 
Reardon,  157  111.  372;  Bcrriman  v.  Marvin, 

162  111.  415;  Lord  v.  Wichita  Bd.  of  Trade, 

163  111.  47;  Bolton  v.  Johnston,  163  111.  234; 
Peirce  v.  Walters,  164  111.  560:  West  Chica- 
go Street  R.  Co.  v.  Yund,  169  III.  48;  (Hlbert 
V.  WattS'De  Golyer  Co.  169  111.  129;  Chicago 
d  N,  W.  R.  Co.  V.  Delancy,  169  111.  581. 

PhilllpB,  J.,  delivered  the  opinion  of 
the  court: 

Appellee  brought  this  suit  as  receiver  of 
the  Masonic  Benevolent  Association  of  Cen- 
tral Illinois  to  recover  tho  amount  of  assess- 
ment made  by  him  as  such  receiver,  under 
an  order  of  the  t^urt,  against  appellant,  a 
member  of  the  association,  to  cover  death 
losses  accrued  while  the  association  was  do- 
ing business.  The  general  issue  is  pleaded 
together  with  the  stipulation  that  all  de- 
fenses might  be  made  under  that  plea.  On 
trial  a  verdict  was  rendered  for  the  plaintiff 
and  damages  assessed  at  $158.40.  A  mo- 
tion for  a  new  trial  was  overruled,  and,  re- 
mittitur of  $19.80  being  entered,  judgment 
was  rendered  for  $138.60  and  costs.  The  ap- 
pellate court  of  the  third  district  affirmed 
that  judgment,  and  made  a  certificate  of  im- 
portance, under  which  the  case  is  brought  to 
this  court. 

The  Masonic  Benevolent  Association,  of 
which  appellee  is  receiver  was  organized 
under  an  act  concerning  corporations,  ap- 
proved April  18,  1872;  and  the  amend- 
ments to  that  art,  approved  March  28, 
1874,  May  22,  1883,  and  June  4,  1889,  are 
to  be  considered  in  the  discussion  of  the  ques- 
tion here  presented,  together  with  an  act  ap- 
proved June  22,  1893,  under  w^hich  the  bill 
in  this  case  was  filed  and  the  receiver  ap- 
pointed. It  was  held  in  Bastian  v.  Modem 
Woodmen  of  America,  166  III.  595,  tliat  the 
two  acts  approved  June  22,  1893,  were  de- 
signed to  create  certain  classes  of  corpora- 
tions furnishing  life  insurance  or  indemnity 
under  various  former  acts,  and  to  enact  and 
create  a  complete  code  for  each.  The  Ma- 
sonic Benevolent  Association,  of  which  ap- 
pellee is  receiver,  belongs  to  a  class  governed 
by  one  of  the  acts  of  June  22,  1893,  which 
was  entitled  "An  Act  to  Incorporate  Com- 
panies to  Do  the  Business  of  Life  or  Acci- 
•cient  Insurance  on  the  Assessment  Plan,  and 
43  L.  R.  A. 


to  Control  Such  Companies  of  This  State  and 
Other  States  Doing  Business  in  This  State, 
and  to  Repeal  Certain  Acts  therein  Named, 
and  Providing  and  Fixing  the  Punishment 
for  the  Violation  of  the  Provisions  Thereof.'* 
This  act  was  a  revision  of  the  subjects  men- 
tioned in  its  title,  and  provided  by  §  7  that 
such  an  association  as  the  one  ^or  which  ap- 
pellee was  receiver  was  declared  to  be  en- 
gaged in  the  business  of  life  insurance  upon 
the  assessment  plan,  and  subject  to  the  pro- 
visions of  that  act.  The  act  further  pro- 
vided for  reincorporation  under  it  of  corpo- 
rations theretofore  existing,  but  this  was  not 
made  obligatory,  and,  if  the  corporation  did 
not  reincorporate,  it  could  continue  to  exer- 
cise such  existing  powers  and  privileges  as 
were  not  inconsistent  with  the  act;  but  such 
corporations  were  to  be  governed  by  the  pro- 
visions of  the  act.  Sections  IS  and  19  au- 
thorize the  attorney  general  to  file  a  bill  when 
any  incorporated  organization  under  the 
laws  of  this  state  doing  bu.sine<;s  in  this 
state  of  the  character  prescribed  in  the  act 
shall  be  insolvent,  and  so  rep«^rted  by  the  au- 
ditor, under  which  the  court  may  dissolve 
the  corporation,  appoint  a  receiver,  etc. 

The  question  presented  by  this  bill  is  as- 
to  the  authority  of  the  court  to  order  an  asr 
sesi^ment  of  the  members  to  pay  liabilities 
and  the  right  of  the  receiver  to  recover.  The 
liability  of  appellant  with  the  as.^ciation 
of  which  appellee  is  receiver  is  to  be  decided 
by  determining  whether  his  ooi.tract  of  life 
insurance  is  a  unilateral  contract  or  not. 
The  contracts  fot*  life  insurance  are  almost 
universally  held  to  l)e  unilateral  in  their 
character,  unless  clearly  expressed  other- 
wise. The  business  transacted  by  the  Ma- 
sonic Benevolent  Association  of  Central  Illi- 
nois was  a  life  insurance  business,  so  far  as 
it  pertains  to  the  issuing  of  beneficiary  cer- 
tificates payable  yp6n  the  death  of  the  hold- 
ers or  collection  of  mortuary  assessments  and 
the  payment  of  death  benefits.  In  May  on 
Insurance  (§  550)  it  is  stated:  "There  are 
certain  organizations  prevalent  in  this  coun- 
try and  elsewhere  under  the  name  of  relief, 
benefit,  or  benevolent  societies,  or  some  sim- 
ilar name,  which  generally  have  for  their  ob- 
ject aid  to  their  members  or  to  their  widows 
and  children  after  the  decease  of  their  respec- 
tive members.  .  .  .  These  associations, 
though  not  speculative,  and  not  based  upon 
capital  paid  in  as  an  investment,  have  never- 
theless a  general  purpose  of  mutual  protec- 
tion. .  .  .  Their  certificates  of  member- 
ship often  resemble,  both  in  form  and  sub- 
stance, ordinary  policies  of  life  insurance; 
and  the  courts  have  with  great  uniformity 
treated  them  as  substantially  life  insurance 
companies,  applying  to  them  and  to  the  vir- 
tual relatives  of  the  members  the  rules  and 
principles  applicable  to  the  contract  of  life 
insurance."  In  Com.  v.  Wetherbee,  lOo 
Mass.  161,  it  is  said:  "This  is  not  the  les!i 
a  contract  of  mutual  insurance  upon  the  life 
of  the  assured  because  the  amount  to  be  paid 
by  the  corporation  is  not  a  gross  sum,  but  a 
sum  gradaated  by  the  number  of  members 
holding  similar  contracts ;  nor  because  a  por- 
tion of  the  premiums  is  to  be  paid  upon  the 
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uncertain  periods  of  the  deaths  of  such  mem- 
bers; nor  because,  in  case  of  nonpayment  of 
assessments  by  any  member,  the  contract 
provides  no  means  of  enforcing  payment 
thereof."  In  Railway  Pass,  d  Freight  Conduc- 
tors' Mut.  Aid  d  Ben,  Aaso,  v.  Robinson,  147 
111.  138,  it  is  held  that  a  mutual  benefit  as- 
sociation is  a  life  insurance  company  for  all 
purposes  except  that  it  is  relieved  from  cer- 
tain conditions  and  rules  provided  by  the 
statute  in  the  act  of  March  26,  1860.  In  that 
opinion  it  is  held :  ''The  object  and  purpose 
for  which  the  defendant  was  incorporated 
.  .  .  was  to  furnish  pecuniary  aid  to  the 
widows,  heirs,  devisees,  and  representatives 
of  deceased  members  of  the  ai>Hociation, 
.  .  .  and  on  proof  of  such  ilcath  the  as- 
sociation should  as^esH  nrd  collect  from  (:ach 
surviving  mcml>€r  the  sum  of  ••i?2.5u  for  the 
benefit  of  the  heirs  or  devisees  of  the  de- 
ceased member,  the  same  to  be  paid  to  him 
or  them,  to  the  amount  of  not  exceeding  $2,- 
500,  within  thirty  day^  after  collection  of  the 
assessment.  There  can  be  no  doubt,  we  think, 
that  the  benefits  provided  for  by  the  consti- 
tution and  bv-laws  of  the  association  are  in 
the  nature  of  life  insurance,  and  that  the 
contract  between  the  absociation  and  the 
member,  evidenced  by  the  Constitution,  by- 
laws, and  membership  certificate,  is,  in  sub- 
stance, a  policy  of  insurance  upon  the  life  of 
the  member."  In  Rockhold  v.  Canton  Ma- 
sonic Mut.  Bencv.  ftoc.  129  111.  440,  it  was 
said  (p.  457)  :  "Tliat  the  undertaking  evi- 
denced by  the  certificate  is  one  of  insurance 
.  .  .  cannot  be  seriously  questioned.  It 
is  an  undertaking  by  a  society,  in  view  of  the 
ascertained  age  and  condition  of  health  of 
one  of  its  members,  in  consideration  of  a 
present  payment  of  a  sum  of  money  and  of 
the  undertaking  to  pay  other  contingent 
sums  in  the  future  by  him,  to  pay  a  sum  to 
liim,  or  to  his  widow  or  heirs,  etc..  contingent 
as  to  time,  upon  the  duration  of  his  life;  and 
it  has  been  held  that  the  undertaking  is  not 
the  less  a  contract  of  insurance  because  the 
amount  to  be  paid  by  the  corporation  is  not 
a  gro«s  sum,  but  a  sum  graduated  by  the 
number  of  members  holding  similar  con- 
tracts; nor  because  a  portion  of  the  pre- 
mium is  to  be  paid  upon  the  uncertain 
periods  of  the  deaths  of  >«uch  nieml>ers:  nor 
"because,  in  case  of  nonpaj'ment  of  assess- 
ments by  members,  the  contract  provides  no 
means  of  enforcing  payment  thereof."  It  is 
stated  in  Bacon  on  Benefit  Societies  and  Life 
Insurance  (§  357)  :  "In  a  contract  of  life 
insurance  tliere  is  generally  no  absolute  un- 
•dertaking  of  the  insurer!  to  pay  the  pre- 
miums or  assessments,  and  consequently  no 
personal  liability  therefor.''  In  People, 
Swigertf  v.  Oolden  Rule,  114  III.  .?5,  it  was 
said  (p.  45)  :  "Although  the  payment  of  dues 
to  a  corporation  on  account  of  .  .  .  assess- 
ments upon  its  members  may  be  purely  vol- 
untary, persons  may  acquire  legal  rights  to 
share  in  them  when  they  are  paid.  Through 
forfeiture  of  benefits  .  .  .  payments  of 
.  .  .  assessments  may  be  almo^^t,  if  not 
•quite,  as  effectually  enforced  as  by  legal  proc- 
ese."  In  Chicago  Mut.  L.  Indemnity  Aaso. 
v.  Hunt,  127  111.  257,  2  L.  R.  A.  649,  it  was 
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said  (p.  277)  :  "The  contention  is  that  the 
certificate  of  membership  is  a  personal  con- 
tract between  the  member  and  the  associa- 
tion, and  that,  as  an  infant  is  capable  of 
making  only  a  voidable  contract,  his  admis- 
sion to  membership  is  a  violation  of  those 
principles  of  mutuality  which  lie  at  the  ba- 
sis of  mutual  benefit  societies.  We  may  ad- 
mit in  the  broadest  sense  that  these  societies 
are  founded  upon  the  principle  of  entire  mu- 
tuality in  relation  to  burdens  as  well  as  ben- 
efits, yet  we  are  unable  to  see  how  that  prin- 
ciple places  the  membership  of  infants  upon 
any  footing  different  from  that  of  adults. 
While  the  certificate  of  membership  is  a  con- 
tract, such  contract,  in  the  absence  of  ex- 
press stipulations  to  the  contrary,  is  purely 
unilateral.  It  may  be  enforced  against  the 
association  where  the  member  has  performed 
all  the  prescribed  conditions,  but  none  of  its 
stipulations  are  enforceable  against  the 
member.  If  he  fails  to  pay  his  assessments, 
.  .  .  the  certificate  becomes  void,  and  the 
membership  ceases.  ,  .  .  Tiie  making  of 
an  assessment  .  .  .  does  not  make  the 
member  a  debtor  to  the  association,  so  as  to 
authorize  it  to  bring  a  suit  for  its  recovery 
in  case  of  his  neglect  or  refusal  lo  pay.  Pay- 
ment is  left  wholly  to  his  discretion." 

Under  these  authorities,  a  contract  for  in- 
surance in  any  benevolent  association  is  a 
unilateral  contract,  and  by  the  association 
provision  is  made  that,  for  a  failure  to  pay 
the  assessments  made  on  a  member  who  holds 
a  certificate,  all  benefits  he  may  have  under 
and  by  virtue  of  such  certificate,  and  all  pay- 
ments theretofore  made,  are  forfeited.  Such 
is  the  rule  with  reference  to  insurance  un- 
der almost  all  circumstances.  If  any  other 
rule  should  exist  than  that  a  contract  is 
purely  unilateral,  then,  in  effect,  a  partner- 
ship would  l>e  formed  by  which  every  person 
insured  would  become  liable  to  all  others  in- 
sured, and  the  benefits  derived  from  life  in- 
surance would  be  rendered  so  doubtful  and 
uncertain,  and  so  prejudicial  to  those  seek- 
ing insurance,  that  their  individual  iriterests 
would  require  them  to  abstain  from  taking 
out  a  policy  or  a  certificate  of  membership. 
If  by  taking  out  a  certificate  of  member- 
ship or  a  policy  they  create  a  continuous  li- 
ability against  themselves  which  might  be 
enforced  by  the  company  or  association,  or 
by  the  court  through  its  receiver,  then  few 
men  would  avail  themselves  of  the  benefits  of 
a  policy  or  certificate  of  membership  which 
would  create  a  liability  tliey  could  not  throw 
off  at  pleasure,  but  that  would  make  them  in- 
definitely liable  for  assessments  or  pre- 
miums. '  The  whole  scheme  of  insurance  is 
based  on  a  contract  purely  unilateral,  and 
whether  the  payment  for  insurance  be 
termed  a  premium  or  an  assessment,  the 
right  of  the  association  or  company  is  to  de- 
clare a  forfeiture  for  nonpayment  of  pre- 
mium or  assessment,  and  not  a  right  to  re- 
cover the  assessment  or  premium  in  a  suit. 
Section  1  of  article  5  of  the  by-laws  of  the  as- 
sociation of  which  appellee  is  receiver  pro- 
vides: "The  board  of  directors  shall  fur- 
nish each  member  of  the  association  with  a 
certificate    of    membership,     .     .     .     which 
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shall  contain  the  agreement  on  the  part  of 
the  association  and  the  member."  The  cer- 
tificate of  membership  provides  "that  the  Ma- 
sonic Benevolent  Association  of  Central  Illi- 
nois, in  consideration  of  the  representations 
and  warrants  made  to  it  in  the  application 
for  this  membership,  which  is  hereby  made 
part,"  declares  the  application  is  a  part  of 
the  certificate  of  membership  and  the  basis 
of  the  contract.  Tl^e  application  for  mem- 
bership declares:  "I  acknowledge  and  agree 
that  the  above  statement  shall  form  the  basis 
of  the  agreement  with  the  association,  and 
constitute  a  warranty;  and  I  further  agree) 
if  accepted  as  a  member  of  the  association, 
to  faithfully  abide  by  all  its  rules  and  regu- 
lations. Nor  shall  the  association  be  liable 
for  any  benefit  thereon  until  a  certificate 
duly  signed  and  sealed  shall  issue  from  the 
principal  office  of  the  association;  or  if  any 
omission  or  neglect  to  pay  any  of  the  dues 
or  assessments  on  or  before  the  days  on 
which  they  shall  be  due  and  payable  shall 
take  place,  or  if  any  fraudulent  and  untrue 
answers  and  misrepresentations  have  been 
made,  in  either  event  said  certificate  shall 
become  null  and  void,  and  all  money  which 
shall  have  been  paid  forfeited."  This  appli- 
cation and  the  certificate,  each  referring  to 
the  other,  must  be  taken  together  as  consti- 
tuting the  contract,  and  by  the  by-laws  above 
quoted,  the  agreement  is  contained  in  the 
certificate  of  membership  and  the  applica- 
tion. By  this  application  and  certificate  of 
membership  there  is  no 'promise  to  pay,  but 
a  purely  unilateral  contract  is  made.  Section 
1  of  article  3  of  the  by-laws  provides  that 
upon  the  death  of  a  member  the  secretary 
shall  send  notice  by  mail  of  the  assessment 
due  from  each  member,  which  shall  be 
deemed  and  taken  to  be  lawful  and  sufficient 
notice  for  the  payment  of  the  assessment 
called  for,  and  any  member  failing  to  pay 
such  assessment  within  fifteen  days  after 
such  notice  shall  forfeit  his  membership, 
and  all  benefits  therefrom.  The  constitu- 
tion of  the  association  (§1,  art.  7)  provides 
that  upon  the  death  of  a  member  of  the  as- 
sociation each  member  shall  be  assessed  and 
shall  pay  according  to  the  class  in  which  he 
is  a  member.  This  provision  of  the  consti- 
tution and  these  several  by-laws,  together 
with  the  application  and  certiiicate  of  mem- 
bership, must  be  held  to  create  the  contract 
of  insurance  between  the  association  and 
the  member.  It  is  a  contract  of  life  insur- 
ance. By  article  8  6f  the  constitution  it  is 
provided  a  surplus  fund  shall  l)e  raised  from 
admission  fees,  from  that  portion  of  the  as- 
sessments not  used  for  the  payment  of  bene- 
fits, etc.,  and  that  the  surplus  fund  shall  be 
limited  to  $40,000,  and  be  held  for  the  fol- 
lowing purposes:  That  benefits  may  be 
paid  U>  the  heirs  of  deceased  members  before 
assessments  are  collected  from  survivors;  to 
insure  stability  and  perpetuity,  and  make  up 
deficiencies  caused  by  those  who  fail  to  pay 
assessments,  and  to  provide  for  contingen- 
cies that  may  arise ;  to  pay  for  medical  ex- 
aminations, printing,  and  other  expenses  of 
management.  Admission  fees  were  in  no 
way  connected  with  mortuary  assessments, 
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except  as  was  provided  by  that  artidft  of  the 
constitution  under  which  benefits  were  to  be 
paid  to  the  heirs  of  the  deceased  members  be- 
fore assessments  were  collected  from  the 
survivors  when  it  became  necessary.  When 
a  person  became  a  member  of  this  association 
by  an  application  and  certificate  of  member- 
ship, which  were  to  be  considered  together 
with  the  by-laws  and  constitution,  ne  be- 
came entitled  to  all  the  benefits  of  member- 
ship, and  by  the  payment  he  had  then  made 
he  paid  for  his  insurance  up  to  the  time  of 
the  maturity  of  the  next  assessment  upon 
the  death  of  a  member.  The  application, 
certificate  of  membership,  and  by-laws  all 
provided  that  upon  failure  to  pay  any  assess- 
ment for  a  death  benefit  within  the  time 
specified  the  certificate  of  membership  shall 
become  void,  and  the  member  forfeit  all  bene- 
fits in  the  association,  and  all  moneys  paid. 
The  provisions  of  the  contract  make  the  for- 
feiture a  part  of  the  contract,  and  a  failure 
to  pay  within  the  time  limited  causes  the 
forfeiture,  and  the  contract  is  self -executing 
in  creating  the  forfeiture.  NorthwesUm 
Traveling  Men*s  A880.  v.  Schauss,  148  III. 
304.  As  said  in  Chicago  Mut.  L.  Indemnity 
As80.  V.  Uunt,  127  111.  257,  2  L.  R,  A.  549. 
''the  making  of  the  asseseioent  does  not  make 
the  member  a  debtor  to  the  a-ssociation,  ■'o 
as  to  authorize  it  to  bring  a  suit  for  its  re- 
covery in  case  of  his  neglect  or  refusal  to 
pay."  From  the  principles  underlying  the 
whole  business  of  life  insurance,  whether  by 
what  may  be  termed  the  old  companies,  or 
by  mutual  benefit  a«Bociations,  the  unilateral 
character  of  the  contract  is  well  expressed 
in  the  case  last  cited.  The  making  of  an  as- 
sessment does  not  make  the  member  a  debtor 
to  the  association,  so  as  to  authorize  it  to 
bring  a  suit  for  recovery  in  case  of  his  neg- 
lect or  refusal  to  pay,  and  it  would  be  an 
anomaly  if  the  law  would  authorize  a  pro- 
ceeding to  be  had  by  an  officer  appointed  by 
a  court  of  equity  to  have  a  reoo\  ery  in  favor 
of,  and  for  the  benefit  of,  a  corporation, 
where  the  corporation  itself  could  not  sue 
and  recover.  No  principle  would  authorize 
such  a  recovery. 

It  is  insisted  that  a  member  who  has  had 
the  benefit  of  insurance  ought  to  be  required 
to  pay  the  death  benefit  of  other  members, 
who  die  while  he  thus  had  the  benefit  of  in- 
surance. The  payment  of  an  admission  fee 
is  insurance  in  advance  up  to  the  maturity 
of  the  first  assessment  provided  for  by  the 
constitution  and  by-laws  and  by  the  certifi-^ 
cate  of  membership  and  the  application.  If 
the  member  paid  no  more,  he  simply  forfeit- 
ed all  that  he  had  paid,  and  all  benefits  under 
his  certificate,  but  had  paid  for  all  he  had 
received.  By  paying  the  first  assessment, 
and  continuing  to  pay  assessments  ^  there- 
after made  from  time  to  time,  each  time  he 
so  paid  an  assessment  his  assessment  wa.« 
fQr  his  insurance  until  the  maturity  of  the 
next  assessment.  Only  when  he  failed  to  pay 
an  assessment  made  did  he  cease  to  be  a 
member,  and  forfeit  all  benefits  thereunder; 
and  no  equitable  principle  exists  which  gives 
a  right  of  recovery  against  a  member  who 
thus  dects  to  no  longer  pay  assessments  and 
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who  lias  paid  for  all  he  haa  received  in  way 
of  insurance.  By  ceasinj^  to  pay,  he  ceased 
to  be  a  member,  and  a  forfeiture  existed,  and 
he  acted  in  accordance  with  that  contract, 
having  paid  for  all  he  received.  The  provi- 
sions of  the  constitution,  by-laws,  applica- 
tion, and  certificate  of  membership  provided 
for  the  payment  of  assessments,  and  also 
created  the  full  penalty  for  the  failure  to 
pay  such  assessments,  which  is  a  forfeiture 
of  insurance,  of  membership,  interest  in  the 
surplus  fund,  and  all  benefits  by  reason  of 
belonging  to  the  association,  together  with 
all  moneys  paid. 

Appellee  urges  the  principles  established 
in  the  case  of  New  Era  Life  Asso.  v.  Rossi- 
itr,  132  Pa.  314.  In  that  case  the  applica- 
tion contained  the  agreement  that  "the  mem- 
bers and  beneficiary  shall  be  jointly  and  sev- 
erally liable  for  all  death  claims,"  etc.  The 
promise  in  that  case  is  express  and  absolute, 
and  constitutes  a  joint  and  several  promise 
and  undertaking,  and  cannot  be  held  to  con- 
stitute in  the  application  a  provision  for  a 
unilateral  contract.  Great  reliance  is  had 
on  the  authority  of  Ellrrbe  v.  Barney,  119 
Mo.  032,  23  L.  R.  A.  435.  In  that  case  three 
of  the  seven  judges  disAonted.  The  opinion 
of  the  court  is  based  on  the  position  that  the 
contract  is  not  really  an  insurance  contract, 
and  that  the  assessments  ought  to  be  treated, 
not  as  premiums,  but  as  lodge  dues.  In  the 
1att«r  case  the  supreme  court  of  Missouri 
said :  "The  unilateral  feature  contended  for 
in  this  contract  has  been  very  generally  im- 
posed upon  the  contract  of  the  regular,  old- 
line,  premium-collecting  life  insurance  com- 
panie:^.  These  companies  were  unable  to 
commence  business  except  upon  capital  paid 
In  by  the  members  or  stockholders,  to  be  used 
in  meeting  death  losses  as  they  occurred. 
Until  called  for,  the  capital,  along  with  all 
premiums  not  wanted  for  expenses,'  was  re- 
quired to  be  invested  for  profit  and  accumu- 
lation. The  premiums  were  payable  annual- 
ly, and  invariably  in  advance.  Upon  pay- 
ment of  the  first  premium,  as  a  condition 
precedent,  the  assured  received  a  policy  cov- 
erincf  him  for  one  year,  with  the  option  to 
continue  it  by  payment  of  other  premiums. 
This  payment  constituted  the  full  considera- 
tion of  value  to  be  paid  during  the  year  of 
insurance.  Nothing  in  the  shape  of  dues  or 
assessments  could  be  exacted  from  him  for 
the  period  covered  by  the  premium  paid.  If 
any  of  the  old-line  companies  should  sud- 
denly stop  insuring,  and  decline  to  issue  an- 
other policy,  every  policy  outstanding  would 
be  paid  from  the  accumulated  capital  as  it 
matured.  An  inaliility  to  do  so  would  put 
it  out  of  line  in  the  business  of  insurance, 
and  indicate  that  it  had  not  been  conducted 
lind  managed  according  to  the  principles  up- 
on which  It  was  founded."  But  in  speaking 
of  the  certificate -in  the  Masonic  Benefit  So- 
ciety of  Missouri  it  was  said:  "Hence  the 
certificate  of  membership  in  such  an  organi- 
zation is  a  contract  with  every  member  of  it, 
to  be  enforced  by  the  managing  oflScers  as 
representatives  or  trustees  for  fSl  the  mem- 
bers of  the  concern.  When  the  member  joins, 
he  pays  the  admission  fee,  which  is  used  tode- 
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fray  necessary  expenses,  but  which  is  alto- 
gether too  small  to  constitute  a  fund  or  capi- 
tal wherewith  to  satisfy  death  losses.  No  fund 
or  capital  is  kept  on  band  or  invested  for  such 
a  purpose.  Indeed,  the  economy  underlying 
the  plan  of  the  organization  aims  at  doing 
away  with  the  expense  and  loss  incident  to 
the  management,  investment,  and  accumula- 
tion of  capital.  As  a  substitute  therefor, 
each  member  promises  to  contribute  an 
equal  share  with  every  other  member  upon 
occasion  of  every  death  in  the  membership, 
which  is  collected  and  paid  over  by  the  offi- 
cers of  the  association  to  the  wife  or  children 
of  the  deceased  member,  as  the  case  may  be. 
The  ascertainment  and  declaration  of  death 
losses  is  left  to  the  members  of  the  associa- 
tion, and  their  action  in  that  behalf  is  known 
as  an  assessment.  They  are  bound  to  make 
these  assessments  on  occasion  of  every  death, 
and  the  wife  or  children  of  the  deceased 
member  or  other  beneficiary  have  the  right 
to  compel  them  to  make  and  collect  the  as- 
sessments inuring  to  their  benefit.  It  is 
manifest  that  these  assessments,  in  their  na- 
ture, bear  a  near  resemblance  to  the  dues 
incident  to  membership  in  a  friendly  society, 
and  constitute  a  consideration  for  the  prom- 
ised insurance  of  the  association,  materially 
differing  from  the  annual  premium  stock 
companies.  When  considered  in  the  light  of 
society  dues,  it  will  be  admitted  that  a  per- 
son cannot,  by  discontinuing  his  membership, 
escape  the  obligation  of  paying  those  dues 
which  accrued  before  the  termination  of  his 
membership."  The  contract  in  this  case  is 
in  no  sense  for  the  assessment  and  collection 
of  lodge  dues.  Bv  the  provisions  of  the  con- 
stitution and  by-laws  of  this  association  as- 
sessments made  are  not  lodge  dues,  but  are 
assessments  for  the  payment  of  death  bene- 
fits. The  payment  of  the  premium  is  op- 
tional with  the  insured,  and,  if  he  makes  de- 
fault, the  insurer  has  no  other  remedy  than 
a  forfeilure  of  the  policy.  2  May,  Ins.  3d 
ed.  S  341a.  And  the  same  principle  applies 
to  certificates  issued  by  mutual  benefit  life 
insurance  societies  as  is  applicable  to  ordi- 
nary life  insurance  companies.  lie  Protec- 
tion L.  Ins.  Co.  9  Biss.  188;  Niblack,  Ben. 
Soc.  270;  Bacon,  Ben.  Soc.  §  367.  The 
constitution  and  by-laws  define  the  duty 
of  the  association  and  its  officers,  and 
provide  the  mode  of  obtaining  and  main- 
taining membership.  An  applicant  pos- 
sessing certain  qualifications  provided  in  the 
constitution  ana  by-laws,  upon  performance 
of  certain  things  reouired  therein,  maj'  be- 
come a  men\ber,  and  by  doing  and  refraining 
from  doing  certain  things  required  by  the 
constitution  and  by-laws  he  may  maintain 
his  membership.  If  he  fails  to  ;1o  any  of 
the  things  required  or  does  any  of  the  things 
forbidden,  he  forfeits  his  membership,  and 
all  benefits  and  all  interest  in  all  money  ho 
has  paid.  He  agreed,  in  effect,  that  so  long 
as  he  remained  a  member  he  would  obey  all 
the  rules  and  regulations  established  for  the 
government  of  the  conduct  of  members,  and 
the  association  on  its  part  agreeii  that  the 
sole  and  only  penalty  or  liability  for  failure 
to  obey  should  be  the  forfeitures  above  nion- 
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tioned.  There  is  no  express,  absolute  prom- 
ise to  pay,  or  to  continue  to  pay,  assess- 
ments. Tliere  is  nothing  that  can  be  tor- 
tured into  a  direct,  express  undertaking  to 
remain  a  member,  and  continue  to  pay.  a:? 
lon^  as  one  lives.  The  language  deliberately 
selected  by  the  association  in  which  to  ex- 
press its  contract,  as  appears  in  the  certifi- 
cate, application,  and  by-laws,  makes  the  for- 
feiture self -executing;  and  the  member  with- 
out any  action  on  the  part  of  the  associar 
tion,  by  mere  force  of  his  failure  to  pay  eo 
irMtanii,  ceases  to  be  a  member.  This  is  not 
like  those  cases  where  the  association  must 
do  something  or  refrain  from  doing  some- 
tliing  to  make  the  forfeiture  complete. 
Northwestern  Traveling  Men's  Asao.  y. 
Schauss,  148  Til.  304.  The  language  of  §  1 
of  art.  3  of  the  by-laws  here  is:  "Any  mem- 
ber failing  to  pay  such  assessment  within 
fifteen  days  after  such  notice  has  been  served 
upon  him  shall  forfeit  his  membership  in  the 
association  and  all  benefits  therefrom."  Un- 
der the  holdings  in  the  cases  above  cited  the 
forfeiture  is  absolutely  self -executing. 

The  reasons  why  the  option  is  not  with 
the  association  are  apparent.  We  have  no 
statute  in  this  state  concerning  withdrawing 
members,  or  providing  for  any  mode  of  with- 
drawing, etc.,  and  no  one  ever  contemplated 
that  every  person  who  joins  such  an  associa- 
tion or  society  is  bound  to  stay  in  for  life. 
There  is  no  other  provision  in  the  constitu- 
tion or  by-laws  of  the  association,  or  in  the 
application,  or  in  the  certificate,  or  any- 
where else,  providing  for  the  withdrawal  of 
members.  Such  contracts  have  heretofore 
always  been  considered  unilateral,  and  so  the 
whole  plan  for  withdrawing  is  embraced  in 
these  self -executing  clauses  of  the  by-laws 
and  contract.  The  meml)er's  failure  to  pay 
IB  his  declaration  of  severance,  and  the  for- 
feiture provided  for  in  the  by-laws  and  con- 
tract is  the  association's  compensation.  The 
option  is  with  the  member,  and  not  with  the 
dissociation.  When  appellant  became  a  mem- 
ber, he  wes  required,  among  other  things,  to 
pay  a  sum  into  the  mortuaiy  surplus  fund. 
Tliis  sum  was  two  maximum  assess^ments  on 
his  $4,000  certificate.  This  money  went  di- 
rectly into  the  fund  for  paying  death  losses, 
not  a  cent  of  it  for  dties  or  expenses.  This 
more  than  paid  his  insurance  from  the  date 
of  his  admission  to  the  date  of  the  maturity 
of  his  assessment  for  the  first  death  benefit 
after  he  became  a  member.  When  he  had 
paid  the  first  as^ssment,  that  paid  for  his 
insurance  to  the  maturity  of  the  second,  and 
60  on.  The  requirements  for  admission,  not 
only  in  this  association,  but  in  all  benefit  as- 
sociations or  societies,  more  than  cover  the 
member's  insurance  from  the  date  of  his  ad- 
mission to  the  maturity  of  the  first  assess- 
ment after  he  becomes  a  member. 

The  statute  under  which  the  receiver  was 
appointed  contemplates   that,   if  the   court 
shall  find  that  the  association  cannot  longer 
continue  in  operation,  and  properly  serve  its 
purpose,  then  the  court  shall  appoint  a  re-  j 
ceiver,  and  wind  up  its  affairs ;  or,  if  the ' 
court  shall  find  that  it  might  longer  continue  | 
in  business,  and  properly  serve  its  purpose,  ■ 
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if  its  ofiicers  would  do  their  duty  in  making 
assessments,  then  t)ie  court  need  not  appoint 
a  receiver,  and  wind  up  the  concern,  but  may 
order  an  additional  assessment  to  be  made 
to  meet  deficiencies,  and  allow  the  concern 
to  continue  in  operation.  This  shows  that 
the  legislature  treated  these  contracts  as  un- 
ilateral. It  did  not  contemplate  the  making 
of  an  assessment  after  the  association  had 
been  found  unable  to  longer  properly  serve 
its  purpose.  Tt  is  true  that,  a  receiver  having 
been  appointed  by  the  court,  the  court  has 
power  independently  of  any  statute  to  order 
him  to  collect  assets,  but  that  power  does 
not  change  the  character  of  the  contract  be- 
tween the  association  and  the  member,  and 
make  the  member  a  debtor  who,  by  his  con- 
tract, is  not  so.  W^hen  such  association  or 
society  for  any  reason  becomes  unable  longer 
to  properly  carry  out  its  purpo«*e,  some  must 
lose.  All  must  lose  except  those  that  died 
and  were  paid  before  the  association  became 
disabled.  Those  that  have  died,  and  not  been 
paid,  should  have  all  there  is  left,  and  lose 
the  balance:  those  who  continue  to  live  get 
nothing,  and  lose  all.  But  it  is  said  those 
that  continue  to  live  had  their  insurasoe  all 
the  time.  They  had  just  that  kind  of  insur- 
ance that  those  that  died  had,  and  no  better, 
and  paid  just  as  much  for  it.  Those  that 
have  died  get  the  surplus  fund,  and  what- 
ever else  there  is,  and  those  that  have  lived 
get  nothing.  The  mistakes  or  mismanage- 
ment which  caused  the  ruin,  if  the  fault  of 
the  members  at  all,  was  as  much  the  fault  of 
the  dead  as  of  the  living,  and  was  equally 
the  misfortune  of  all. 

A  majority  of  the  court  holds  that  under 
the  provisions  of  this  certificate  of  member- 
ship, taken  together  with  the  application  and 
the  constitution  and  by-laws  of  this  associa- 
tion, the  contract  was  purely  unilateral,  and 
no  recovery  could  be  had  thereunder  by  the 
association  against  the  member,  and  for  the 
same  reason  a  recovery  could  not  be  had  by 
a  receiver  appointed  by  the  court  to  take 
charge  of  the  assets  of  the  ansociation. 

The  judgments  of  the  Appellate  Court  of 
the  Third  District  and  of  the  Circuit  Court 
of  Coles  County  are  each  reversed,  and  the 
cause  is  remanded. 

Bosk*,  J.,  took  no  part  in  the  decision  of 
this  cause. 

Rehearing  denied  October  6,  1898. 


C.  Stuart  BEATTIE 

V. 

NATIONAL  BANK  OF  ILLINOIS. 

(174  III.  571.) 

1.     Tbe  middle  Initial  letter  Is  not  a  part 
of  a  person's  Christian  name. 

NOTK. — oFlhe  geiieral  subject  of  the  acqnisl- 
tlon  and  use  of  a  name  by  an  Individual,  see 
note  to  LafllD  &  R.  Powder  Co.  v.  Steytler  (Pa.) 
14  L.  R.  A.  rt»0. 

For  omission  of  middle  initial,  see  also 
Crouse  v.  Murphy  (Pa.)  12  L.  R.  A.  58;  Davis 
V.  Steeps  (Wis.)  23  L.  R.  A.  818;  Fluclier  ▼. 
Haoegan  (Ark.)  24  L.  R.  A.  543;  and  State  v. 
Higgins  (Minn.)  27  L.  R.  A.  74. 
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2.     Title   to   a   bill   of   exchange   is   not 

transferred  by  indorsement  of  one  bearing 
the  name  of  the  payee  but  who  wan  in  fact 
a  stranger  to  the  bill  and  who  acquired  posses- 
sion of  it  by  mistake. 

8.  Forsrery  Is  committed  bjr  Indomlne 
one**  o'wn  name  upon  comnicrclal  paper 
belonging  to  another  of  the  same  name  with 
knowledge  o<  want  of  title  and  with  intent 
to  perpetrate  a  fraud. 

4.  TUe  dravree  of  a  draft  cannot  be 
compelled  to  make  payment  to  one 
who  holds  under  a  spurious  indorsement,  al- 
though the  draft  was  taken  in  good  faith  in 
due  course  of  business. 

(October  24,  1808.) 

APPEAL  by  plaintiff  from  a  judgrment  of 
the  Appellate  Court,  First  District,  af- 
iirmin^  a  judgment  of  the  Circuit  Court  for 
Cook  Couwty  in  favor  of  defendant  in  an  ac- 
tion broujrht  to  recover  the  amount  of  a  draft 
which  plaintiff  held  under  a  forged  indorse- 
ment.    Affirmed, 

Statement  by  Masrvder,  J.: 

This  suit  was  originally  begun  before  a 
justice  of  the  peace,  and  taken  by  appeal 
to  the  circuit  court  of  Cook  county.  In  the 
circuit  court  the  cause  was  submitted  by 
agi'cement  to  be  tried  by  the  court  without 
a  jury.  The  finding  of  the  court  was  against 
the  appellant  here,  who  was  the  plaintiff  be- 
low, and  in  favor  of  the  appellee  here,  who 
was  the  defendant  below.  Judgment  was 
rendered  upon  the  finding,  which  was  for  an 
amount  lese  than  $1,000.  An  appeal  was 
taken  to  the  appellate  court.  The  appellate 
court  has  affirmed  the  judgment  of  the  cir- 
cuit court,  and  granted  a  certificate  of  im- 
portance. There  is  no  controversy  as  to  the 
facts.  The  case  was  tried  upon  a  stipulation 
as  to  the  facts,  which  were  subntantially  as 
follows:  On  September  15,  1891,  one  George 
P.  Bent,  of  No.  223  Canal  street,  Chicago, 
sent  for  collection  to  the  First  National 
Bank  of  Council  Bluffs,  Iowa,  a  note  for 
$133.50,  made  by  a  man  by  the  name  of  Max 
Bournicus.  On  September  28,  1891,  the 
First  National  Bank  of  Council  Bluffs  col- 
lected the  note,  and  on  the  same  day  made 
its  draft  for  $133.25  on  the  National  Bank 
of  Chicago,  Illinois,  to  the  order  of  George 
A.  Bent,  Chicago.  The  draft  was  made  pay- 
able to  the  order  of  George  A.  Bent,  instead 
of  George  P.  Bent,  by  mistake.  It  was 
mailed  to  George  A.  Bent,  Chicago,  Illinois. 
George  P.  Bent  was  intended  to  be  made  the 
payee  in  the  draft.  George  A.  Bent  never 
had  any  business  transactions  with  appellee, 
the  drawee,  or  with  the  First  National  Bank 
of  Council  Bluffs,  the  drawer  of  the  draft. 
The  latter  bank  was  never  indebted  to  George 
A.  Bent.  A  man  named  George  A.  Bent 
received  the  draft  from  the  postofiice,  and 
indorsed  upon  it  his  OMm  name,  George 
A.  Bent,  and  sold  it  to  the  appellant.  The 
facts  tend  'to  show  that  the  appellant  pur- 
chased the  draft  in  good  faith,  relying  upon 
one  Beach,  a  broker  whom  he  knew,  although 
he  was  not  acquainted  with  George  A.  Bent, 
the  supposed  payee  in  the  draft.  After  pur- 
chasing the  draft  the  appellant  deposited  it 
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for  his  own  account  in  the  Bank  of  Com- 
merce in  Chieaf:o,  which  cleared  through  the 
Union  National  Bank  of  Chicago.     The  draft 
was  paid  by  the  appellee  bank  through  the 
Union    National    Bank.     The    appellee   re- 
turned the  draft  to  the  National  Bank  of 
Council  Bluffs,  and  it  was  there  discovered 
that  George  A.  Bent  had  received  the  draft 
intended  for  George  P.  Bent.    Affidavits  set- 
ting up  the  facts  and  the  mistake  which  had 
occurred  were    made    and    attached  to  the- 
draft,  and  the  draft,  with  the  affidavits  so 
attached,  was  returned  to  the  appellee.     The- 
appellee  returned  the  draft  to  the  Union  Na- 
tional Bank,  which  redeemed  it,  under  the 
rules  of  the  clearing  house.    The  Union  Na- 
tional Bank  presented  it  to  the  Bank  of  Com- 
merce, and  the  latter  bank  took  it  up,  and 
required  the  appellant    to   make    the  same 
good,     llie  appellant  took  the  draft  to  the- 
appellee  bank,  and,  ascertaining  that  the  ap- 
pellee had  funds  in  its  hands  belonging  to- 
the  First  National  Bank  of  Council  Bluffs, 
the  drawer  of  the  draft,  demanded  payment, 
but  pajTnent  was  refused  by  appellee  on  the- 
alleged  ground  that  the  indorsement  of  the 
payee  was  a  forgery.     Six  propositions  were 
submitted  by  the   appellant    (the   plaintiff 
below)   to  the  trial  court  to  be  held  as  law 
in  the  decision  of  the  case.     Two  of  these 
were  marked  "Held,"  two  were  marked  "Re- 
fused,'' and  two  were  modified,  and  marked 
"Held"  after  being  thus  modified.     The  trial 
court,  of  its  own  motion,  made  in  writing, 
and  held  affirmatively,  a  proposition  holding 
that  no  right  of  action  existed  against  the- 
appellec,  the  National  Bank  of  Illinois,  and 
declined  to  hold  whether  or  not  the  First 
National  Bank  of  Council  Bluffs  was  liable. 
Proper  exceptions  were  taken  to  the  actioD- 
of  the  court. 

Mr.  Harry  Vinoent,  for  appellant: 

Where  the  wrongful  act  of  one  party  must 
fall  upon  one  of  two,  both  equally  innocent, 
the  loss  must  be  borne,  if  by  either,  by  the  on*- 
whose  negligence  made  the  wrong  possible, — 
is  applicable  to  banks  and  bank  paper. 

Bank  of  United  States  v.  Bank  of  Georgia,. 
10  Wheat.  339,  6  L.  ed.  336. 

The  business  of  this  bank  is  quasi  public. 

Meudowcroft  v.  People,  163  111.  56,  35  L. 
R.  A.  176. 

The  very  highest  degree  of  care  is  due  from 
a  bank  at  all  times. 

Cray  v.  AferHam,  148  111.  179,  32  L.  R. 
A.  769. 

Such  circumstances  create  an  estoppel  in< 
favor  of  the  deceived  party  against  the  neg- 
ligent party. 

United  fitatea  v.  "Saiional  Ewch,  Bank,  45 
Fed.  Rep.  103;  Hurdy  v.  Chesapeake  Bank,. 
51  Md.  585. 

The  drawing  and  delivery  of  a  check  upon 
a  fund  deposited  in  a  bank  is  in  effect  an  as- 
signment of  such  fund  in  toto  or  pro  rata, 
and,  after  demand  made,  the  holder  of  the- 
check  has  a  direct  cause  of  action  against 
the  bank  if  it  has  at  the  time  sufficient  funds 
of  the  drawer  in  its  hands  and  refuses  to- 
make  payment. 
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Bank,  164  111.  504;  Aht  v.  American  Trust 
4t  8av,  Bank,  159  111.  467. 

What  difference  does  it  make  in  the  rela- 
tions of  this  drawee  (appellee)  and  holder 
(appellant)  whether  appellant's  title  to  the 
money  represented  by  this  draft  is  created 
'by  an  act  of  the  drawer,  which  amounts  to 
a.  transfer  by  conveyance,  or  by  an  act  of  the 
drawer,  which  amounts  to  a  transfer  by  es- 
toppel? In  either  case  it  is  the  money  of 
the  Council  Bluffs  Bank  which  is  transferred, 
and  the  act  of  the  Council  Bluffs  Bank  which 
makes  the  transfer.  Under  the  law  of  Illi- 
nois appellee  has  absolutely  no  interest  in 
this  deposit  except  to  keep  it  safely  and  to 
pay  it  out  to  the  person  to  whom  the  drawer 
may  transfer  it  by  draft. 

The  suggestion  that  payment  by  appellee 
to  appellant  might  be  followed  by  a  neces- 
sity of  paying  over  again  to  George  P.  Bent 
is  of  no  force  here.  The  same  law  which  binds 
the  agent  by  the  act  of  his  principal  gives 
the  agent  an  action  against  the  principal 
when  damaged  through  his  negligence.  If 
appellant  {>ays  this  money  twice  then  it  sim- 
ply calls  upon  its  negligent  correspondent  at 
Council  Bluffs  to  pay  it  twice,  and  by  giving 
notice  to  the  Council  Bluffs  Bank  and  an 
opportunity  to  assist  in  defending  this  suit, 
appellant  binds  the  Council  Bluffs  Bank  by 
the  judgment. 

Blasdale  t.  Bahcock,  1  Johns.  517;  Her- 
man, Estoppel,  §  64;  Bigelow,  Estoppel,  p. 
131. 

Mr.  Arnold  Heap  for  appellee. 

Masrvder,  J.,  delivered  the  opinion  of 
the  court: 

The  question  presented  by  this  record  is 
within  a  very  narrow  compass.  It  is  wheth- 
er a  party  holding  a  draft  under  a  forged  in- 
dorsement of  the  payee  therein,  or  what 
amounts  to  a  forged  indorsement,  can  compel 
the  drawee  to  pay  him  the  draft.  It  is  es- 
tablished clearly  by  the  evidence  that  the 
Oeorge  A.  Bent  who  took  the  draft  from  Uie 
poetoffice,  and  indorsed  his  name  upon  the 
back  of  it,  was  not  the  real  payee,  to  whom 
the  drawer  of  the  draft  intended  to  make  it 
payable.  It  is  true  that  the  real  and  intend- 
ed pavee  and  real  owner  of  the  draft  was 
named  George  P.  Bent ;  but  the  fact  that  the 
name  of  the  real  owner  and  the  name  of  the 
fraudulent  possessor  of  the  draft  differ,  so 
far  as  the  middle  letter  of  the  name  is  con- 
cerned, does  not  make  the  case  other  than 
a  case  where  the  name  of  the  real  payee  and 
the  name  of  the  assumed  payee  are  the  same. 
This  is  so  because  the  law  does  not  regard 
the  middle  initial  letter  as  a  part  of  a  person's 
name,  but  only  recognizes  one  Christian 
name  of  a  party.  Thompson  v.  Lee,  21  111. 
242;  Erakine  v.  Davis,  25  III.  251 ;  Miller  v. 
People,  39  111.  457;  Bletch  v.  Johnson,  40 
111.  116;  Humphrey  v.  Phillips,  57  111.  132. 
Where  a  bill  is  payable  to  the  order  of  a  per- 
son, and  another  person  of  the  name  of  the 
payee  gets  hold  of  it,  and  indorses  it  to  a 
party  who  takes  it  in  good  faith  and  for 
-value,  such  party  acquires  no  title  to  the 
bill.  Cochran  v.  Atch%son,  27  Kan.  728.  If 
the  indorsement  so  made  by  a  person  who  is 
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not  the  real  payee,  but  has  the  same  name 
as  the  real  payee,  is  made  by  such  person 
with  full  knowledge  that  he  is  not  the  real 
payee,  and  with  intent  to  perpetrate  a  fraud, 
his  indorsement  cannot  be  regarded  other- 
wise than  as  a  forgery.  In  Barfield  v.  State, 
29  Ga.  127,  74  Am.  Dec  49,  it  was  held  that 
where  there  were  two  persons  of  the  same 
name,  and  one  of  them  signed  that  name  to 
certain  notes  with  the  intention  that  the 
notes  might  be  used  in  trade  as  the  notes  of 
the  other,  it  was  a  forgery.  Blackstone  (4 
Com.  247)  defines  forgery  to  tte  the  fraudu- 
lent making  or  alteration  of  a  writing  to  the 
prejudice  of  another  man's  right.  "One  may 
be  guilty  of  forgery  if  he  fraudulently  signs 
his  name,  although  it  is  identical  with  that 
of  the  person  who  should  have  signed.  Thus, 
if  a  bill  of  exchange  is  payable  to  A  B  or  order, 
and  it  comes  to  the  hand  of  a  person  named 
A  B,  who  is  not  the  payee,  and  who  fraudu- 
lently indorses  it  for  the  purpose  of  obtain- 
ing the  money,  this  is  a  forgery."  United 
States  V.  Long,  30  Fed.  Rep.  678.  Where 
an  indorsement  is  made  for  the  purpose  of 
being  fraudulently  used  as  the  indorsement 
of  another  person,  it  is  falsely  made.  The 
falsity  of  the  act  consists  in  the  intent  that 
the  indorsement  shall  pass  and  be  received 
as  that  of  some  other  party,  and  in  such  case 
the  charge  of  forgery  can  be  maintained,  al- 
though the  signature  is  of  a  name  which 
might  lawfully  be  used  by  the  person  who 
put  it  on  the  draft  or  bill  of  exchange.  Com. 
V.  Foster,  114  Mass.  311,  19  Am.  Rep.  853. 
In  People  v.  Peacock,  6  Cow.  73,  where  cer- 
tain coal  was  consigned  to  George  Peacock. 
of  New  York,  and  arrived  there,  and  wa.« 
claimed  by  another  of  the  same  name,  who 
resided  in  the  same  city,  but  vras  not  the 
true  consignee,  and  he,  knowing  this,  ob- 
tained an  advance  of  money  on  indorsing  the 
permit  for  the  delivery  of  the  coal  with  his 
own  proper  name,  it  was  held  that  this  wa.*^ 
forgery.  Nothing  is  better  settled  than 
that  a  forged  indorsement  does  not  pass  title 
to  commercial  paper  negotiable  only  by  in- 
dorsement, and  does  not  justify  the  payment 
of  such  paper.  Here,  whether  the  indorse- 
ment of  the  payee's  name  was  technically  a 
forgery,  or  was  merely  a  spurious  and  false 
indorsement,  in  either  case  it  was  inopera- 
tive to  change  the  title  to  the  instrument 
Graves  v.  American  Exch,  Bank,  17  N.  Y. 
205.  In  Cfraves  v.  American  Exch.  Bank,  17 
N.  Y.  205,  it  was  held  that  the  drawee  of  a 
bill  of  exchange  is  bound  to  ascertain  that 
the  person  to  whom  he  makes  payment  i^ 
the  genuine  payee,  or  is  authorized  by  him 
to  receive  it,  that  it  is  no  defense  against 
such  a  payee  that  the  drawee,  in  the  regular 
course  of  business,  with  nothing  to  excite 
suspicion,  paid  the  bill  to  a  holder  in  good 
faith  and  for  value,  under  an  indorsement 
of  a  person  bearing  the  same  name  as  the 
payee.  There  it  was  said  by  the  court: 
"The  defendants,  on  whom  the  draft  was 
drawn  paid  it  upon  the  indorsement  of  an- 
other Charles  F.  Graves,  residing  at  or  near 
La  Salle,  who  wrongfully  took  it  ftom  the 
postoflice  at  Mendota.  Such  a  payment,  al- 
though  made  in  good  faith,  did  not  derost 
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or  impair  the  title  of  the  owner  who  had 
not  seen  or  indorsed  the  paper/'  In  Mead 
V.  Young,  4  T.  R.  28,  the  action  was  brought 
by  the  indorser  of  a  bill  of  exchange  against 
the  acceptor,  the  bill  having  been  drawn  by 
one  Christian  on  the  defendant  in  London, 
payable  to  Henry  Davis  or  order;  and  hav- 
ing been  put  into  the  foreign  mail,  inclosed 
in  a  letter  from  Christian,  it  got  into  the 
hands  of  another  Henry  Davis  than  the  one 
in  whose  favor  it  was  drawn.  The  defend- 
ant accepted  the  bill,  and  it  wi^s  discounted 
\>y  the  plaintiff.  It  was  held  that  it  was 
competent  for  the  defendant  to  prove  that 
the  person  who  indorsed  to  the  plaintiff  was 
not  the  real  payee,  though  he  was  of  the 
same  name,  and  though  there  was  no  addi- 
tion to  the  name  of  the  payee  on  the  bill; 
and  it  was  also  held  that  if  a  bill  of  exchange 
payable  to  A  or  order  got  into  the  hands  of 
another  person  of  the  same  name  with  the 
payee,  and  such  person,  knowing  that  he 
was  not  the  real  person  in  whose  favor  it 
was  drawn,  indorsed  it,  he  was  guilty  of  a 
forgery.  In  that  case  Ashhurst,  J.,  said: 
''In  order  to  derive  a  legal  title  to  a  bill  of 
exchange,  it  is  necessary  to  prove  the  hand- 
writing of  the  payee :  and  therefore,  though 
the  bill  may  come  by  mistake  into  the  hands 
of  another  person,  though  of  the  same  name 
with  the  payee,  yet  his  indorsement  will  not 
confer  a  title."  In  the  same  case  Duller,  J., 
«aid :  "I  am  of  opinion  that  it  is  incumbent 
on  a  plaintiff  who  sues  on  a  bill  of  exchange, 
to  prove  the  indorsement  of  the  person  to 
whom  it  is  really  payable.  .  .  .  Now, 
here  it  is  clear  that  the  indorsement  was  not 
made  by  the  same  H.  Davis  to  whom  the  bill 
was  made  payable,  and  no  indorsement  by 
any  other  person  will  give  any  title  what- 
ever." 

In  the  case  at  bar,  when  the  appellant  pre- 
sented the  draft  for  payment  to  the  appel- 
lee the  latter  had  a  right  to  know  that  the 
appellant  held  the  draft  under  a  genuine  in- 
dorsement. When  the  appellant  presented 
the  draft  for  payment,  it  had  been  ascer- 
tained that  the  -indorsement  was  forged,  or 
at  all  events  spurious  and  false,  and  was 
therefore  void.  No  title  passed  by  it,  and, 
if  the  appellee  had  made  payment  to  the  ap- 
pellant, appellee  could  have  been  compelled 
again  to  pay  the  draft  to  the  true  owner 
thereof.  Daniel,  in  his  work  on  Negotiable 
Instruments,  says:  "The  maker  of  a  note 
or  the  acceptor  of  a  bill  must  satisfy  him- 
self, when  it  is  presented  for  payment,  that 
the  holder  traces  his  title  through  genuine 
indorsements;  ior,  if  there  is  a  forged  in- 
dorsement, it  is  a  nullity,  and  no  right  passes 
by  it.  And  payment  to  a  holder  under  a 
forged  indorsement  would  be  invalid  as 
against  the  true  owner,  who  might  require  it 
to  be  paid  again.  .  .  .  Tlie  payor  should 
also  satisfy  himself  of  the  identity  of  the 
holder ;  for  he  cannot  defend  himself  against 
the  real  payee  by  showing  that  he  paid  the 
amount  of  the  bill  or  note  to  another  person 
of  the  same  name,  in  good  faith  and  in  the 
usual  course  of  business."  2  Dan.  Neg.  Inst. 
4th  ed.  §  1225.  So,  also,  Randolph,  in  his 
work  on  Commercial  Paper,  says:     "Where 
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a  bank  holds  a  note  or  bill  for  collection  un* 
der  a  forged  indorsement,  and  collects  and 
pays  it  over  to  its  principal,  it  will  still  be 
liaible  to  the  real  owner  for  the  amount  col- 
lected. .  .  .  So,  if  a  bill  is  indorsed  by 
another  person  in  the  payee's  name,  and  paid 
to  the  holder  under  such  indorsement,  the 
payee  may  recover  such  payment."  3  Ran- 
dolph, Com.  Paper,  9  1469. 

It  follows  from  the  authorities  thus  re- 
feri'ed  to  that  the  appellant,  having  no  title 
to  the  draft,  was  not  entitled  to  recover  the 
amount  thereof  from  the  appellee.  If,  with- 
out knowledge  of  the  real  character  of  the 
indorsement  of  the  draft  by  the  supposed 
payee  named  therein,  the  appellee  had  paid 
the  amount  of  the  draft  to  the  appellant,  it 
could  have  recovered  such  amount  back  from 
the  appellant.  This  results  from  the  fact 
that  "the  indorser  contracts  that  the  bill 
or  note  is  in  every  *  respect  genuine,  and  nei- 
ther forged,  fictitious,  nor  altered."  1  Dan. 
Neg.  Inst.  4th  ed.  §  672.  Tiedeman,  in  his 
work  on  Commercial  Paper,  says:  "Inas- 
much as  the  indorser  also  warrants  that  he 
has  a  perfect  title  to  the  paper  by  indorse- 
ment, and  is  liable  if  his  title  proves  defect- 
ive, and  since  no  title  passes  on  a  forged  in- 
dorsement,— it  follows  as  a  necessary  conse- 
quence that  the  indorser  must  warrant  the 
genuineness  of  the  prior  indorsements."  § 
259.  Randolph,  in  his  work  on  Commercial 
Paper,  says:  "Since  an  indorsement  war- 
rants the  genuineness  of  prior  indorsements, 
payment  made  by  the  drawee  to  an  indorser, 
holding  under  a  forged  indorsement,  may  be 
recovered  from  suwi  holder."  §  1469.  It 
was  held  in  Chamhera  v.  Union  Nat.  Bank, 
78  Pa.  205,  that  the  holder  of  a  draft  which 
is  indorsed  and  passed  by  him  guarantees 
the  prior  indorsement.  In  Cochran  v.  Atch' 
iaon,  27  Kan.  728,  where  a  bill  was  payable 
to  W.  W.  Owens  and  one  W.  W.  Owen  ob- 
tained possession  of  it  and  wrongfully  in- 
dorsed it,  it  was  held  that  a  subsequent  in- 
dorser could  not  relieve  himself  from  lia- 
bility to  his  immediate  indorsee  on  the 
ground  that  the  latter  was  guilty  of  negli- 
gence in  taking  the  paper  without  the  name 
of  the  actual  payee  indorsed  thereon,  upon 
the  grounds  that  the  indorser  guarantees 
the  genuineness  of  the  signature  of  the  payee, 
and  that  the  difference  in  pronunciation  be- 
tween "Owens"  and  "Owen"  was  so  slight 
as  not  to  amount  to  a  variance.  The  court 
held  generally  in  that  case  that  an  indorser 
warrants  the  genuineness  of  indorsements  on 
a  bill  of  exchange.  If,  therefore,  it  be  true 
that,  upon  payment  of  the  amount  of  the 
draft  to  appellant  by  appellee,  a  recovery 
could  be  had  by  appellee  from  the  appellant 
of  the  amount  so  paid,  upon  the  ground  that 
appellant  by  his  indorsement  had  guaran- 
teed the  genuineness  of  the  previous  indorse- 
ment by  George  A.  Bent,  it  would  be  useless 
to  hold  that  a  right  of  recovery  exists  in  fa- 
vor of  the  appellant  against  the  appellee. 
To  require  the  appellee  to  pay  an  amount 
which  it  could  hereafter  recover  back  again 
would  be  an  idle  ceremony. 

C-ounsel  for  appellant  claims  that  he  has 
a  right  of  action  for  negligence  against  the 
42 
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First  National  Bank  of  Council  Bluffs,  Iowa, 
because  of  the  alleged  carelessness  of  that 
bank,  which  was  the  drawer  of  the  drafts  in 
not  mailing  it  properly  to  the  payee  named 
therein.  In  other  words,  it  is  said  that,  in- 
stead of  addressing  the  letter  inclosing  the 
di'aft  to  George  A.  Bent,  of  Chicago,  it  should 
have  addressed  it  to  George  P.  Bent,  of  223 
South  Canal  street,  Chicago.  We  do  not 
deem  it  necessary  to  decide  whether  or  not  an 
action  will  lie  in  favor  of  the  appellant 
against  the  Iowa  bank.  This  action  is 
against  the  appellee  bank,  and  it  is  sufficient 
to  say  that,  so  far  as  this  record  shows,  the 
appellee  was  guilty  of  no  negligence. 

The  judgment  of  the  Appellate  Court,  af- 
firming the  judgment  of  the  Circuit  Court, 
is  affirmed. 


CENTRAL  ELEVATOR  -COMPANY  et  al, 

Appta.y 

V. 

PEOPLE  of  the   State  of    Illinois,  ear  rel. 
Maurice  T.  MOLONEY,  Attorney  General, 

and 
Eight  Other  Cases. 

(174  111.  208.) 

1.  Tbat  a  statnte  providiav  for  lleens- 
lav  public  Trareltoasemea  provides  an 
efficient  remedy  for  violation  of  their  dnty 
cannot  be  raised  for  the  first  time  on  appeal 
In  an  equity  case  to  enjoin  them  from  using 
their  privileges  to  suppress  competition. 

2.  Eavlty  bas  Jurliidlctloa  of  a  suit  to 
enjoin  a  licensed  warehouseman  from  using 
his  license  so  as  to  suppress  competition  In 
trade  in  the  articles  stored  in  his  warehouse, 
and  enable  him  to  monopolize  the  business. 

8.  One  licensed  to  keep  a  public  vrare- 
bou«e  for  iitorave  of  srraln  will  not  be 
permitted  to  deal  in  grain  and  store  the  same 
in  his  own  licensed  warehouse ;  and  the  same 
rule  applies  to  stoclcholders  of  a  corporation 
so  licensed. 

4.  Failure  of  vrarebonse  commission- 
ers to  appeal  to  tbe  attorney  greneral 
to  Institute  snlts>  or  to  question  the  legal- 
ity of  the  conduct  of  warehousemen  in  stor- 
ing their  own  grain  tn  their  warehouses,  does 
not  amount  to  a  practical  construction  of  the 
statute  providing  for  licensing  warehouses 
so  as  to  show  that  it  authorizes  such  con- 
duct. 

(June  18.  1898.) 

APPEALS  by  defendants  from  decrees  of 
the  Circuit  Court  for  Co<Jk  County  en- 
joining defendants  and  other  stockholders 
from  storing  their  own  grain  in  their  ware- 
houses to  the  detriment  of  other  grain  mer- 
chants.    Affirmed. 

The  facts  are  stated  in  the  opinion.  * 
Messrs.  Custer,  Goddard,  ft  Griffin,  and 
James  E.  Munroe,    with    Mr.    John    J. 
Herrlok,  for  appellants: 

The  storing  of  his  own  grain  in  his  ware- 
house, by  the  propriek>r  of  a  warehouse  of 
class  A,  is  not  unlawful. 


The  provision  requiring  the  elevator  pro- 
prietor to  procure  a  license  is  in  no  respect 
different  from  a  like  pro^  ision  in  any  law  or 
ordinance  requiring  those  engaged  in  any 
particular  business  or  a\ocation  to  take  out 
a  license  as  a  condition  of  doing  business. 

The  plain  distinction  between  a  license 
and  a  charter  creating  a  corporation  is  forc- 
ibly illustrated. 

Wiggins  Ferry  Co.  ▼.  East  Bt.  Louis,  102 
111.  560;  Braun  v.  Chicago,  110  lU.  186; 
Calder  v.  Ki^rby,  6  Gray,  598 ;  Metropolitan 
Bd.  of  Excise  v.  Barrie,  34  N.  Y.  667. 

An  elevator  proprietor  who  procures  a  li- 
cense under  the  requirements  of  this  act^  "to 
transact  business  as  a  public  warehouse- 
man," is  not  a  "creation  of  the  state"  any 
more  than  any  one  of  the  multitude  of  indi- 
viduals who  take  out  licenses  to  pursue  the 
variety  of  callings  and  avocations  as  to 
which  this  requirement  is  imposed  by  statute 
or  ordinance. 

Jurisdiction  to  restrain  corporations 
"within  the  scope  of  the  purposes  of  their 
creation"  is  sustained,  not  as  a  jurisdiction 
to  prevent  the  commissions  of  illegal  acts, 
but  to  prevent  these  artificial  beings,  crea- 
tions of  the  state,  from  exercising  franchises 
and  powers'  not  granted  by  their  charters. 

Atty.  Gen.  v.  Great  Northern  R.  Co.  1 
Drew,  h  S.  154. 

The  long-existing  practice  of  warehouse- 
men, whether  of  grain  or  other  property,  to 
store  their  own  property  was  not  contrary 
to  public  policy  or  unlawful  at  commcm  law. 

The  occupation  of  an  elevator  proprietor 
is  that  of  a  public  warehousman,  and  there- 
fore governed  by  the  same  rules  of  law. 

LotD  v.  Martin,  18  111.  286;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  ed.  77. 

The  storing  by  a  warehouseman  of  his  own 
grain  with  the  grain  of  others  is  not  con- 
trary to  public  policy  or  unlawful  at  com- 
mon law. 

People,  Illinois  Inst,  for  Edu.  of  Deaf  rf 
Dumb,  v.  Miner,  46  111.  367 ;  McAuley  v.  Co- 
lumbus, C.  d  I.  Cent.  R.  Co.  83  111.  348;  Low 
y.  Martin,  18  111.  286;  Cole  v,  Tyng,  24  111. 
100,  76  Am.  Dec.  735:  Dole  v.  Olmstead,  36 
111.  150,  85  Am.  Dec.  397;  Leonard  v.  Dun- 
ton,  61  III.  482,  99  Am.  Dec.  508. 

Express  decisions  in  Ohio,  Iowa,  Indiana, 
Michigan,  Minnesota,  and  other  states  and 
in  the  United  States  Supreme  Court,  and 
text-writers,  recognize  the  practice  as  both 
customary  and  lawful. 

0*Dell  v.  Leyda,  46  Ohio  St.  244;  James  v. 
Plank,  48  Ohio  St  255;  Sexton  v.  Graham, 
53  Iowa,  181 ;  Rice  v.  Nixon,  97  Ind.  97,  4& 
Am.  Rep.  430 ;  Ledyard  v.  Hibbard,  48  Mich. 
422,  42  Am.  Rep.  474:  National  ExcK  Bank 
V.  Wilder,  34  Minn.  149;  Fishback  ▼.  Van 
Dusen  33  Minn.  Ill;  EggersY.NationalBank 
of  Commerce,  40  Minn.  182;  Br€LSs  v.  North 
Dakota,  Btoeser,  153  U.  S.  391,  38  L.  ed.  767, 
4  Inters.  Com.  Rep.  670:  29  Am.  .V  Enff.  Enc 
Law,  p.  668;  Jones,  Pledges,  §  319;  6  Am.  L. 
Rev.  459. 


Note. — As  to  public  'warehousemen,  see  also 
Delaware,  L.  &  W.  R.  Co.  v.  Central  Stock 
Tards  &  Transit  Co.  (N.  J.  Eg.)  6  L.  R.  A.  8ud ; 
Hall  V.  Pilisbury  (Minn.)  7  L.  R.  A.  529;  Geii- 
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fuss  V.  Corrigan  (Wis.)  87  L.  R.  A.  166:  and 
Franklin  Nat  Bank  v.  Whitehead  (Ind.)  89  U 
R.  A.  725. 


1898. 


Central  Elbyator  Co.  v.  People,  ex  rel.  Molonet. 
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The  warehouse  act  of  1871  did  not  make  it 
unlawful  for  tlie  warehouBeman  to  store  his 
own  grain  in  his  own  warehouse. 

All  statutes  in  derogation  of  the  common 
law  must  be  construed  strictly. 

Finley  v.  Steele,  23  111.  59;  Smith' y, 
Laatsch,  114  111.  279. 

The  right  of  the  warehousemen  under  this 
act  to  store  their  own  grain  has  been  recog- 
nized, and  in  effect  affirmed  by  this  court,  as 
authorized  by  the  statute. 

Broadwell  v.  Howard,  77  111.  305 ;  tfation- 
al  Bank  v.  Langan,  28  111.  App.  401;  ArdiU' 
gei-  V.  WHght,  38  111.  App.  98. 

The  long  practical  construclion  given  to 
the  act,  as  to  the  right  of  warehousemen  to 
receive  and  to  store  their  own  grain  with  the 
grain  of  others,  should  be  condusive  of  the 
question  of  construction. 

Packard  v.  Richardson,  17  MaAS.  122,  9 
Am.  Dec.  123;  Stuart  v.  Laird,  1  Cranch, 
209,  2  L.  ed.  115;  Bruce  v.  Schuyler,  9  111. 
221,  46  Am.  Dec.  447;  Boyden  v.  Brookline, 
8  Vt.  286;  Schoif  v.  Bloomfield,  8  Vt.  478; 
Hovey  v.  State,  Riley,  119  Ind.  386;  Isaacs 
V.  Steel,  4  111.  97;  Rhinehart  v.  Schuyler,  7 
Dl.  473 ;  Mathews  v.  Shores,  24  111.  27 ;  Rus- 
sell V.  Rumsey,  35  111.  302;  People,  Badger, 
V.  Loewenthal,  93  111.  191 ;  McKeen  v.  De- 
lancy,  5  Cranch.  22,  3  L.  ed.  26;  United 
States  V.  Philhrick,  120  U.  S.  52,  30  L.  ed. 
559;  Clark's  Run  d  S.  River  Tump.  Road 
Co.  V.  Com.  96  Ky.  525:  Scanlan  v.  Childs, 
33  Wis.  663 ;  Ross  v.  Kansas  City,  St.  J.  d 
C.  B.  R,  Go.  Ill  Mo.  18;  Venahle  v.  Wabash 
Western  R.  Co.  112  Mo.  103,  18  L.  R.  A.  68; 
Troup  V.  Uaight,  Hopk.  Ch.  267 ;  Meriam  v. 
ffarsen,  2  Barb.  Ch.  232;  Re  Breslin,  45 
Hun,  210;  Powei'  v.  Athens,  99  N.  Y.  692; 
Cameron  y.  Merchants*  <£•  Mfrs,  Bank,  Zl 
Mich.  240;  Com.  v.  Mann,  168  Pa.  290. 

Practice  by  state  officers  under  the  statute 
in  accordance  with  a  particular  construction 
sanctioned  by  uniform  acquiescence  in  this 
construction  through  a  period  of  years,  is 
controlling  as  a  practical  construction. 

Russell  v.  Rumsey,  35  111.  362;  Clark's 
.Run  d  S.  River  Tump.  Road  Co.  v.  Com.  96 
Ky.  625;  Scanlan  v.  Childs,  S3  Wis.  663; 
Venahle  v.  Wabash  Western  R.  Co.  112  Mo. 
103,  18  L.  R.  A.  68;  Troup  v.  Haight,  Hopk. 
Ch.  267 ;  Meriam  v.  Harsen,  2  Barb.  Ch.  232 ; 
Re  Breslin,  45  Hun,  210;  Power  v.  Athens, 
99  N.  Y.  592;  Atty.  Gen,  v.  Bank  of  Vew- 
hfm,  21  N.  C.  (1  Dev.  A  B.  Eq.)  216;  Atty. 
Gen.  V.  Bank  of  Cape  Fear,  40  N".  C.  (5  Ired. 
Eq.)  71;  Wetmore  v.  State,  55  Ala.  198. 

Analogous  cases  of  practical  construction 
are — 

Russell  V.  Rumsey,  35  111.  382;  Re  Bres- 
lin, 45  Hun,  210;  Ctbrk's  Run  d  S.  River 
Tump.  Road  Co.  v.  Com,  96  Ky.  525 ;  Troup 
V.  Baight,  Hopk.  Ch.  272 ;  Meriam  v.  Harsen, 
2  Barb.  Ch.  232;  Scanlan  v.  Childs,  33  Wis. 
663;  Venahle  v.  Wabash  Western  R.  Co.  112 
Mo.  103,  18  L.  R.  A.  6b;  Ro^s  v.  Kansas 
City,  St.  J.  d  C.  B.  R.  Cc.  Ill  ^fo.  18;  Atty. 
Oen.  V.  Bank  of  Ncwhern,  21  N.  C.  (1  Dev. 
&  B.  Eq.)  210;  Atty.  Ocn.  v.  Bank  of  Cape 
Fear,  40  N.  C.  (5  Ired.  Eq.)  71 ;  Re  Wash- 
ington Street  Asylum  d  P.  R.  Co.  115  N.  Y. 
442;  Com.  v.  Mann,    168   Pa.    290;    United 
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States  ▼.  Alabama  O.  S.  R:  Co.  142  U.  S. 
615,  35  L.  ed.  1134;  United  States  y.  John- 
ston. 124  U.  S.  236,  31  L.  ed.  389;  Cameron 
V.  Merchants'  d  Mfrs.  Bank,  37  Mich.  240; 
Rogers  v.  Goodwin,  2  Mass.  475. 

A  court  of  chancery  has  no  jurisdiction  on 
an  information  filed  by  the  attorney  general 
to  enjoin  a  warehouse  proprietor  from  com- 
mitting alleged  violations  of  the  warehouse 
law,  by  storing  his  own  grain. 

The  attorney  general  is  not  seeking  to  pro- 
tect any  property  right  of  the  state. 

Atty,  Gen.  v.  Utica  Ins.  Co,  2  Johns.  Ch. 
371;  Verplank  v.  Mercantile  Ins,  Co.  1  Edw. 
Ch.  85;  Atty.  Gen,  v.  Bank  of  Niagara, 
Hopk.  Ch.  354;  People  v.  Ballard,  134  N.  Y. 
274,  17  L.  R.  A.  737 ;  Atty,  Gen.  v.  Tudor  Ice 
Co,  104  Mass.  239,  6  Am.  Rep.  227;  Atty. 
Gen.  V.  Bank  of  Michigan,  Harr.  Ch.  (Mich.) 
321;  St.  Johns  v.  McForlan,  33  Mich.  74, 
20  Am.  Rep.  671;  FleichtT  ▼.  Tvtile,  151  111. 
41,  25  L.  R.  A.  143. 

The  relief  in  equity,  prayed  by  the  infor- 
mations, is  barreid  by  continuous  acquies- 
cence in  the  well-known  practice  and  method 
of  business  of  warehouse  proprietors  in  stor- 
ing their  own  grain,  during  the  period  of 
twenty-three  years,  which  elapsed  from  the 
time  the  act  went  into  effect,  UTjtil  the  filing 
of  the  informations. 

Com.,  A  tty.  Gen.,  v.  Bala  d  B.  M.  Tump, 
Co.  153  Pa.  47;  Atty.  Gen.  v.  Johnson,  2 
Wils.  102;  Atty.  Gen.  v.  Sheffield  Gas  Con- 
sumers* Co.  3  De  G.  M.  A  G.  304;  Atty.  Gen, 
V.  Proprietors  of  Bradford  Canal.  L.  R.  2  Eq. 
71;  Atty.  Gen.  v.  Delatoare  d  B.  B.  R.  Co, 
27  N.  J.  Eq.  1 :  Chicago,  R.  I.  d  P.  R.  Co.  ▼. 
Jolict,  79  111.  25 ;  Chicaqo  d  N,  W,  R.  Co,  ▼. 
People,  Elgin,  91  111.  251. 

The  decrees  in  the  cases  against  the  Cen- 
tral Elevator  Company,  the  Armour  Elevator 
Company,  and  the  South  Chicago  Elevator 
Company  are  erroneous  in  enjoining  the 
stockholders  of  the  companies,  and  the  com- 
panies themselves,  from  storing  the  grain  of 
the  stockholders. 

The  stockholders  are  not  the  corporation. 
They  are  merely  individuals,  private  per- 
sons who  own  stock  in  the  particular  com- 
panies. 

Rcichwald  v.  Commercial  Hotel  Co.  106 
111.  439 ;  Fey  v.  Peoria  Watch  Co.  32  111. 
App.  618;  I'Cook,  Stock  A  Stockholders,  3d 
ed.  $  11;  2  Cook.  Stock  A  Stockholders,  3d 
ed.  5  709;  1  Beach,  Priv.  Corp.  §  74;  Hoyt 
V.  Thompson,  19  N.  Y.  207;  Hutchinson  v. 
Green,  91  Mo.  367 ;  Dana  v.  Bank  of  United 
States,  5  Watts  A  S.  223 ;  Pullman's  Palace 
Car  Co.  V.  Missouri  P.  R  Co.  115  U.  S.  587, 
596,  597,  29  L.  ed.  499,  502;  Porter  v.  Pitts- 
burg Bessemer  Steel  Co,  120  U.  S.  649,  670, 
30  L.  ed.  830,  838;  Jessup  v.  Illinois  C.  R. 
Co.  36  Fed.  Rep.  741;  McCullongh  v.  Moss, 
5  Denio,  567 ;  Winona  d  St.  P.  R.  Co,  v.  St, 
Paul  d  S.  C,  R.  Co,  23  Minn.  359. 

ITie  jurisdiction  to  enjoin  the  stockhold- 
ers cannot  be  sustained  on  the  theory  that 
the  attorney  general  may  obtain  an  injunc- 
tion against  a  person  who  holds  some  statu- 
toi*y  privilege  or  lioense,  and  is  acting  in 
excess  of  the  rights  thereby  conferred  on 
him. 
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Mr,  John  P.'D^ilson^alsofor  appellants: 

No  implied  coutract  on  the  part  of  a  pub- 
lic warehouseman  ia  created  by  his  accept- 
ing a  license  under  the  warehouse  act. 

In  none  of  the  decisions  has  it  ever  been 
suggested  or  held  that  acts  regulating  pub- 
lic warehouses  created  the  business,  or  con- 
ferred special  privileges  upon  special  ware- 
housemen; but,  on  the  contrary,  it  is  settled 
by  these  decisions  that  these  acts  are  valid 
only  as  attempting  to  regulate  an  existing 
public  business  under  the  police  power ;  that 
the  owners  of  th^  public  elevators  prior  to 
the  passage  of  the  law  had,  by  carrying  on 
the  public  warehouse  business,  given  the 
public  such  an  interest  in  their  property  as 
gave  the  btate  the  right  to  regulate  such 
business. 

Rugglea  ▼.  People,  91  111.  262 ;  Munn  ▼. 
Illinois,  94  U.  S.  131,  24  L.  ed.  80;  Budd  v. 
Neic  York,  143  U.  8.  628,  36  L.  ed.  250,  4 
Inters.  Com.  Rep.  46;  People  v.  Budd,  117 
N.  Y.  1,  5  L.  R.  A.  559;  Brass  v.  North  Dako- 
ta, Stoescr,  153  U.  8.  394,  38  L.  ed.  768,  4 
Inters.  Com.  Rep.  670. 

If  not  prohibited  by  statute,  a  grain 
dealer  storing  his  own  grain  in  his  own 
warehouse  has  also  the  right  to  store  the 
grain  of  others  in  his  warehouse  for  hire. 

The  existence  and  legality  of  the  practice 
of  a  warehouseman  to  store  the  grain  of 
others,  mixing  it  with  his  own,  was  recog- 
nized by  the  supreme  court  of  this  state  as 
early  as  the  case  of  Low  v.  Martin,  18  111. 
286. 

See  Story,  Bailm.  §  40;  Cole  v.  Tyng,  24 
111.  101,  76  Am.  Dec.  735;  Dole  v.  Olmstead, 
36  111.  155,  85  Am.  Dec.  397 ;  Ives  v.  Hart- 
ley, 51  111.  624 :  Cool  v.  Phillips,  66  111.  218 ; 
Walton  V.  Westwood,  73  111.  125;  Broadwell 
V.  Howard,  77  111.  308;  Cloke  v.  Shafroth, 
137  111.  309 ;  Ardinqer  v.  Wright,  38  111.  App. 
101 ;  The  Idaho,  93  U.  8.  685,  23  L.  ed.  981 ; 
Forbes  v.  Boston  d  L.  R.  Co.  133  Maas.  160; 
O'Dell  V.  Lcyda,  46  Ohio  St  247;  Ingle- 
bright  v.  Hammond,  19  Ohio,  337,  53  Am. 
Dec.  430;  Sexton  v.  Graham,  53  Iowa,  188; 
Merchants*  d  Mfrs,  Bank  v.  Hibbard,  48 
Mich.  118,  42  Am.  Rep.  465:  Rice  v.  Nixon, 
97  Ind.  97;  Schindler  v.  Westover,  99  Ind. 
396;  Preston  v.  Witherspoon,  109  Ind.  457, 
58  Am.  Rep.  417;  National  Exch,  Bank  v. 
Wilder,  34  Minn.  158. 

The  warehouse  act  of  1871,  now  in  force, 
does  not  prohibit  public  warehousemen  from 
dealing  in  grain  and  storing  their  grain  in 
their  own  warehouses. 

The  evidence  as  to  the  existence  of  the  prac- 
tice of  the  proprietors  of  public  warehouses ; 
in  this  state  to  deal  m  and  store  their  own 
grain  prior  to  1871  is  uncontvo verted,  and 
is  confirmed  by  the  adjudicated  cases  in 
which  this  method  of  doing  business  is 
shown. 

Low  V.  Martin,  18  Til.  286;  Cole  v.  Tyng, 
24  111.  101,  76  Am.  Dec.  735;  Dole  v.  Olm- 
stead, 36  111.  155,  85  Am.  Dec.  397;  Ives  v. 
Hartley,  61  111.  524;  Cool  v.  Phillips,  66  III. 
218;  Walton  v.  Wcstwood,  73  111.  125; 
Broadwell  v:  Howard,  77  111.  308;  Cloke  v. 
Shafroth,  137  III.  399;  Ardinger  v.  Wright, 
38  111.  App.  101. 
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The  decree  cannot  be  sustained  upon  the 
ground  that  it  is  against  public  policy  for 
a  warehouseman  to  store  his  own  grain. 

Thompson  v.  Weller,  85  111.  198. 

The  information  did  not  state  a  case  which 
called  for  the  interposition  of  a  court  of 
chancery. 

Atty,  Gen,  v.  Utica  Ins.  Co,  2  Johns.  Oh. 
371;  Atty.  Gen.  v.  Tudor  Ice  Co.  104  Mass. 
239,  6  Am.  Rep.  227 ;  Morawetx,  Priv.  Corp. 
8  1041;  Atty.  Gen.  v.  Bank  of  Michigan, 
Harr.  Oh.  (Mich.)  321;  Verplank  v.  Mer- 
cantile Ins.  Co.  1  Edw.  Ch.  88;  Atty.  Gen. 
V.  Bank  of  Niagara,  Hopk.  Ch.  354;  Jersey 
City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  250; 
Fletcher  v.  Tuttle,  161  111.  41,  25  L.  R.  A. 
143 ;  Douglass  v.  Martin,  103  111.  28 ;  People, 
Fitnam,  v.  Galesburg,  48  111.  489 ;  PeofUe  v. 
Louje,  117  N.  Y.  190;  United  States  v.  Un- 
ion P.  R.  Co.  98  U.  8.  569,  25  L.  ed.  143. 

Messrs.  ZSdward  O.  AUn,  Attorney  Gen- 
eral, and  Henry  8.  RobbiAs,  for  appellee: 

There  was  no  custom,  usage,  or  practice 
of  warehousemen  to  store  their  own  grain  in 
their  own  warehouses  prior  to  1885. 

A  custom  or  usage  must  be  uniform,  long 
established,  and  so  well  known  as  to  induce 
the  belief  that  parties  legislated,  or  con- 
tracted, with  reference  to  it. 

Bissell  V.  Ryan,  23  111.  567 ;  Wilson  ▼. 
Bauman,  80  111.  493 ;  Turner  v.  Dawson,  50 
111.  85;  Adams  v.  Pittsburg  Ins.  Co.  76  Pa. 
411;  Lewis  v.  The  Success,  18  Ijbl.  Ann.  1; 
The  Harbinger,  50  Fed.  Rep.  941;  27  Am. 
&  Eng.  Enc.  Law,  p.  743;  Lane  v.  Lesser, 
136  III.  667;  Allen  v.  Hickcy,  158  111.  362: 
Coari  v.  Olsen,  91  111.  273 ;  Johnson  ▼.  John- 
son, 125  111.  610;  Ellis  v.  Ward,  137  HI.  509; 
Kusch  V.  Kusch,  143  111.  353 ;  Greenwood  ▼. 
Fenn,  136  111.  146;  Vosy  v.  Venn,  132  IIL 
14;  Baker  y.  Rockabrand,  118  111.  365. 

No  practical  construction  favorable  to  ap- 
pellants is  shown. 

It  is  unlawful  for  a  class  "A"  warehouse- 
man to  store  his  own  grain  in  his  public 
warehouse. 

The  right  of  the  warehousemen  to  mix  the 
grain  of  different  owners  is  in  this  state 
purely  statutory,  and  hence  exists  only  to 
the  extent  that  the  statute  confers  it. 

The  statute  of  1871  does  not  permit  a 
warehouseman  to  store  his  own  grain. 

The  older  view  held  that  the  deposit  passed 
the  title  in  the  grain  to  the  warehouseman 
placing  the  transaction  on  the  same  basis  aa 
the  deposit  of  money  in  a  bank.  But  this  view 
occasioned  much  injustice  to  depositors  of 
grain,  and  now  generally,  either  by  statute 
or  judicial  determination,  it  is  the  law  that 
a  deposit  of  grain  in  an  elevator  is  a  mere 
bailment,  and  does  not  pass  the  title  to  the 
grain. 

28  Am.  A  Eng.  Enc.  Law,  p.  668. 

In  this  state  this  change  wa.")  effected  by 
statute. 

When  the  identical  thing  delivered  is  to 
be  restored,  though  in  an  altered  form,  the 
contract  is  one  of  bailment,  and  the  title  to 
the  property  is  not  chanjred,  but  when  there 
is  no  obligation  to  restore  the  «»pecific  thio^. 
and  the  receiver  is  at  liberty  to  return  an- 
other thing  of  equal   value,  he   becomes  a 
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debtor  to  make  the  return,  and  the  title  to 
the  property  is  changed — it  is  a  sale. 

Jones,  Bailm.  p.  102:  Stoiy,  Bailm.  § 
439 ;  Chase  v.  Washburn,  1  Ohio  St.  244,  59 
Am.  Dec.  623;  Smith  v.  Clark,  21  Wend.  84, 
34  Am.  Dec.  213;  Norton  v.  Woodruff,  2  N. 
Y.  165;  Eiving  v.  French,  1  Blackf.  353; 
Wilson  V.  Cooper,  10  Iowa,  506;  Johnston 
V.  Browne,  37  Iowa,  200;  Carlisle  v.  Wal- 
lace, 12  Ind.  252,  74  Am.  Dec.  207;  Loner- 
gan  v.  Stewart.  55  III.  44. 

At  this  stage  in  the  development  of  the 
law  there  was  no  such  thing  ax  an  author- 
ized mixing  by  the  warehouseman  of  grain 
deposited  with  him. 

With  the  growth  of  the  grain  trade  in  this 
counti-y  and  the  conse<]uent  inconvenience  re- 
sulting from  requiring  each  depositor's 
grain  to  be  kept  separate,  some  courts  be- 
came inclined  to  hold  that  where,  by  agree- 
ment, grain  of  the  same  kind  belonging  to 
several  persons  was  deposited  in  the  same 
bin  of  a  warehouse,  such  depositors  there- 
by became  tenants  in  common  of  the  entire 
mass. 

This  new  legal  theory  was  crude  and  in- 
adequately suited  to  the  warehouse  busines's. 
There  was  not  so  much  difficully  so  long  as 
the  entire  mass  remained  the  pame,  but  in 
the  requirements  of  warehousing  there  must 
be  constant  withdrawals  and  substitutions, 
BO  that  the  original  mass  is  not  long  pre- 
served. 

Chase  v.  Washburn,  1  Ohio  St.  244,  59  Am. 
Dec.  623;  Sexton  v.  Graham,  53  Iowa,  181; 
Preston  v.  Witherspoon,  109  Ind.  457,  58  Am. 
Rep.  417. 

If  the  law  of  this  state  prior  to  the  pas- 
sage of  the  statute  authorized  warehousemen 
to  mix  the  grain  of  different  depositors  why 
was  it  necessary  to  pass  this  provision  of 
the  statute?  Does  it  not  show  that  this 
right  did  not  previously  exist,  and  that  the 
statute  was  passed  to  effect  a  change  in  the 
law? 

Ball  v.  Pillsbury,  43  Minn.  33,  7  L.  R.  A. 
620;  National  Exch,  Bank  v.  Wilder,  34 
Minn.  156. 

Unless  the  present  statute  affirmatively 
confers  upon  these  appellants  this  right  to 
mix  their  own  grain  with  other  grain  in 
their  warehouses,  they  cannot  do  so. 

The  underlying  object  of  the  legislation  is 
to  protect  the  public. 

If  any  doubt  exists  in  the  minds  of  the 
court  in  the  construction  of  that  act,  that 
view  ought  to  be  taken  which  makes  for  the 
public. 

Sloo  v.  Laic,  3  Blatehf.  459. 

The  law  mav  not  be  able  to  reach  all  forms 
of  objectionable  monopoly,  but  it  certainly 
is  able  to  prevent  them  in  the  case  of  public 
agencies,  such  as  railroads  and  grain  ware- 
houses, over  which  the  law  is  vested  with 
the  right  of  control.  . 

Atty.  Gen.  v.  Great  Northern  R.  Go,  1 
Drew.  &  S.  154. 

As  against  the  state  a  corporation  and  the 
firm  or  individual  owning  all  its  capital 
atock  do  not  const itut^e  ^eparat-e  persons. 

State,  Atty.  Gen.,  v.  Standard  Oil  Co.  49 
Ohio  St.   137,   15  L.  R.  A.   145;   People  v. 
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North  River  Sugar  Ref.  Co.  121  N.  Y.  582, 
9  L.  R.  A.  33;  National  Bank  v.  John  G, 
Mattingly  d  Sons,  18  Ky.  L.  Rep.  425 ;  Beat 
V.  Chase,  31  Mich.  490;  McCracken  v.  Robi- 
son,  14  U.  S.  App.  602,  67  Fed.  Rep.  375,  6 
C.  C.  A.  400;  OmaJia  Bndge  Cases,  10  U.  S. 
App.  98,  51  Fed.  Rep.  309,  2  C.  C.  A.  174. 

These  informations  were  wit'uin  the  equit- 
able cognizance  of  the  circuit  court. 

Dodge  v.  Wright,  48  111.  382;  Comstock  v. 
Henneberry,  66  111.  212 ;  Rickey  v.  Forristal, 
49  111.  255;  Knox  County  Supers,  v.  Davis, 
03  111.405;  Ryan  v.  Duncan,  68  111.  144; 
Gridley  v.  Watson,  53  111.  186:  Richards  v. 
Lake  Shore  d  M.  S.  R.  Co.  124  111.  516; 
Crawford  v.  Schmitz,  139  111.  504;  Ohling  v. 
Luitjens,  32  111.  23 ;  Stout  v.  Cook,  41  Dl. 
447 ;  J,  W.  Butler  Paj^er  Co.  v.  Robbins,  151 
111.  588;  Clemmer  v.  Drovers'  Nat.  Bank, 
157  111.  206. 

The  state  can  resort  to  its  chancery  courts 
to  prevent  violation  of  law  by  corporations 
or  individuals  operating  railroads  or  public 
warehouses  by  virtue  of  special  rights  or 
privileges  conferred  upon  them,  either  by 
charter,  or  license,  whenever  it  is  necessary 
to  prevent  monopoly  «r  injury  to  the  public. 

Hunt  V.  Chicago  d  Dummy  R.  Co.  20  111. 
App.  282;  Chicago  Mui.  L.  Indemnity  Asso, 
V.  Hunt,  127  111.  2.57,  2  L.  R.  A.  549;  Atty. 
Gen.  V.  Chicago  d  N.  W.  R.  Co.  25  Wis.  425; 
Re  Debs,  168  U.  S.  564,  39  L.  ed.  1092;  Unit- 
ed States  V.  American  Bell  Teleph.  Co.  128 
U.  S.  315,  367.  32  L.  ed.  450,  461 ;  Atty.  Gen. 
V.  Great  Northern  R.  Co.  1  Drew.  &  S.  154; 
Queen  Ins.  Co.  v.  State.  Atty.  Gen.  (Tex. 
Civ.  App.)  22  S.  W.  1048;  Atty.  Gen.  v. 
Shrewsbury  {Kingsland)  Bridge  Co.  L.  R. 
21  Ch.  Div.  762;  Atiu,  Gen.  v.  Oxford,  W. 
d  W.  R.  Co.  2  Week.  Rep.  330;  Atty.  Gen.  v. 
Chicago  d  E.  R.  Co.  112  111.  r>20;  Chicago 
Fair  Grounds  Asso.  v.  People,  60  111.  App. 
488;  Atty.  Gen.  v.  Galway,  1  Malloy,  103; 
Atty.  Gen.  v.  Tudor  Ice  Co.  104  Mass.  239, 
6  Am.  Rep.  227. 

Cartwrlsht,  J.,  delivered  the  opinion 
of  the  court: 

Appellants  in  these  nine  cases  were  de- 
fendants in  the  circuit  court  of  Cook  county 
to  informations  in  equity  filed  by  the  attor- 
ney general  against  them  as  licensed  pro- 
prietors of  warehouses  of  class  A  in  Chicago, 
or  stockholders  of  corporations  so  licensed. 
The  informations  made  the  same  general  al- 
legations in  each  case, — that  defendants  had 
stored  grain  owned  by  themselves  in  the  par- 
ticular warehouse  of  which  they  were  pro- 
prietors ;  that  not  less  than  three  fourths  of 
all  the  grain  received  in  the  public  ware- 
houses in  Chicago  was  cwned  by  the  ware- 
housemen; that  the  grades  for  inspection  of 
grain  were  such  that  the  grain  of  each  grade 
was  not  of  the  same  quality,  but  that  sepa- 
rate car  loads  of.different  quality  and  value 
were  graded  in  the  same  grade;  that  by  rea- 
son of  advantages  of  the  defendants,  as  own- 
ers of  warehouses,  in  mixing  and  manipu- 
lating grain,  and  rebating  storage  charges, 
and  otherwise,  they  had  been  enabled  to 
drive  out  competition,  and  to  hold  and  enjoy 
the  privilege  of  buying  grain  free  from  com- 
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petition;  and  that  such  storing  of  grain  was 
unlawful  and  injurious  to  the  piu>lic.  All 
the  informations  prayed  for  the  same  relief, 
— a  perpetual  injunction  to  restrain  defend- 
ants, as  warehousemen,  from  j^toring  grain 
in  their  own  warehouses.  The  answers  ad- 
mitted in  each  case  that  defendants  were  op- 
erating public  warehouses  of  class  A,  in 
which  grain  was  stored  in  Chicago,  and  that 
they  hful  stored  grain  owned  by  them  in  their 
own  warehouses,  and  claimed  the  right  to  do 
BO.  The  answers  also  set  up  a  general  cus- 
tom of  thirty  years'  standing,  under  which 
the  proprietors  of  public  warehouses  were 
accustomed  to  store  their  own  grain  and  mix 
it  with  the  grain  of  their  customers,  and  also 
tliat  the  warehouse  commissioners  had  con- 
strued the  act  of  1871  as  permitting  that 
custom,  and  that  such  purchasers  of  grain 
and  such  custom  had  a  beneficial  effect  upon 
producers,  shippers  of  grain,  and  dealers  in 
grai^  throughout  Illinois  and  the  North- 
west. A  great  amount  of  evidence  was  tak- 
en, and  a  decree  was  entered  in  each  case 
ffranting  the  relief  prayed  for.  Where  the 
defendant  was  a  corporation,  tlie  stock- 
holders were  enjoined  fyom  storing  their  oi^n 
grain  in  the  elevators  of  their  own  corpora- 
tions. These  appeals  were  prosecuted,  from 
the  decrees  so  entered.  The  cases  were  ar- 
gued together,  and  were  all  submitted  upon 
the  same  briefs  and  argumetatb. 

It  is  contended  that  a  court  of  equity  has 
no  jurisdiction  in  a  case  of  this  character, 
and  especially  because  b>  the  provisions  of 
the  warehouse  act  the  license  is  made  revo- 
cable for  any  violation  of  law,  so  that  the 
statute  a£fords  a  sufficient  remedy  for  any 
illegal  act  by  the  licensee.  ll\is  objection 
was  not  made  by  the  answers,  and  the  fact 
that  the  statute  provides  an  efficient  remedy 
for  a  violation  of  duty  by  a  warehouseman 
and  licensee  cannot  be  raised  for  the  first 
time  in  this  court,  if  the  case  is  one  in  which 
a  court  of  equity  might  under  any  circum- 
stances obtain  jurisdiction.  There  are  sub- 
jects which  cannot  be  brought  before  a  court 
of  chancery,  even  by  consent  of  the  parties; 
but  if  a  defendant  makes  no  objection  to  a 
hearing  of  the  cause,  and  parti (>i pates  in  it, 
he  must  be  regarded  as  consenting  to  the 
jurisdiction,  and,  if  the  subject-matter  is 
such  that  jurisdiction  can  }>e  conferred  in 
that  way,  he  will  not  be  heard  to  complain  of 
the  want  of  it.  In  such  a  case,  if  a  defend- 
ant goes  to  a  hearing  without  objection  he 
cannot,  in  case  of  defeat,  make  the  objection 
here.  Stout  v.  Oook,  41  111.  447;  Dodge  v. 
Wright,  48  111.  382;  Hickey  v.  Porristal,  49 
111.  255;  Magee  v.  Magee,  51  111.  500,  99  Am. 
Dec.  671;  Oridley  v.  Watson,  63  111.  186; 
Knox  County  Supers,  v.  Dains,  63  111.  405; 
By  an  v.  Duncan,  88  111.  144;  Richards  v. 
Lake  Shore  d  M.  S,  R.  (Jo.  124  111.  616;  Craw- 
ford V.  Schmitz,  139  111.  664;  Clemmer  v. 
Drovers*  Nat.  Bank,  167  ill.  206.  Clearly, 
this  is  such  a  case.  The  relief  sought  by  the 
informations,  and  the  subject-matter,  are 
neither  of  them  foreign  to  equity  jurisdic- 
tion. The  Constitution  declares  that  ware- 
houses such  as  defendants  are  licenced  to 
carry  on  are  public  warehouses,  and  that  it 
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shall  be  the  duty  of  the  general  assembly  to 
pass  all  necessary  laws  to  give  full  effect  to 
that  article  of  the  Constitution,  which  shall 
be  liberally  construed  to  protect  producers 
and  shippers.  In  compliance  with  the  re- 
quirements of  the  Constitution  the  ware- 
house act  of  1871  was  enacted,  hj  which  de- 
fendants were  permitted  to  exercise  the  busi- 
ness of  public  warehousemen,  and  to  conduct 
such  public  warehouses.  They  procured  their 
licenses,  and  thereby  voluntarily  submitted 
their  property  to  the  law.  The  right  of  the 
state  to  control  them  in  that  business  is  con> 
ceded,  and  the  right  of  the  state,  through 
its  attorney  general,  to  restrain  them  in  the 
use  of  their  public  warehouses,  within  the 
limitations  of  the  law,  and  to  prevent  result- 
ing public  injury,  is  not  foreign  to  the  pow- 
ers or  jurisdiction  of  a  court  of  equity.  De- 
fendante  could  not  operate  their  warehouses 
and  devote  them  to  such  uses  without  a  li- 
cense, and  the  giving  of  a  bond  to  faithfully 
comply  with  the  law.  The  attorney^  general 
alleged  injury  to  the  public  from  violations 
of  the  laws  governing  them  and  their  ware- 
houses, and  this  authorizes  the  eourt  of 
ec^uity  to  protect  the  public  right, — at  least, 
where  there  is  no  objection  that  the  law  fur- 
nished an  adequate  remedy. 

It  is  a  firmly  established  rule  that,  where 
one  person  occupies  a  relation  in  which  he 
owes  a  duty  to  another,  he  shall  not  place 
himself  in  any  position  which  will  expose 
him  to  temptation  of  acting  contrary  to  that 
duty,  or  bring  his  interest  in  conflict  with 
his  duty.  This  rule  applies  to  every  person 
who  stands  in  such  a  situation  that  he  owes 
a  duty  to  another,  and  ocurte  of  equity  have 
never  fettered  themselves  by  defining  par- 
ticular relations  to  which  alone  it  will  be 
applied.  They  have  applied  it  to  a^nts, 
partners,  guardians,  executors,  administra- 
tors, directors,  and  managing  officers  of  cor- 
porations, as  well  as  to  trustees,  but  have 
never  fixed  or  defined  ite  limits.  Tlic  rule  is 
founded  upon  the  plain  consideration  that 
the  one  charged  with  duty  shall  act  with  re- 
gard to  the  discharge  of  that  duty,  and  he 
will  not  be  permitted  to  expose  himself  to 
temptation,  or  be  brought  into  a  situation 
where  his  personal  intereete  conflict  with 
his  duty.  Courte  of  equity  have  never  al- 
lowed a  person  occupying  such  a  relation  to 
underteke  the  service  of  two  whose  interests 
are  in  oonfiict,  and  then  endeavor  to  see  that 
he  does  not  violate  his  duty,  but  forbid  such 
a  course  of  dealing,  irrespective  of  his  good 
faith  or  bad  faith.  If  the  duty  of  the  de- 
fendante  as  public  warehousemen  stands  in 
opposition  to  personal  interest  as  buyers  and 
dealers  in  grain  storing  the  same  in  their 
own  warehouses,  then  the  law  interposes  a 
preventative  check  against  any  tempta- 
tion to  act  f rcrni  personal  interest,  by  prohib- 
iting them  from  occupying  any  such  posi- 
tion. 

The  public  warehouses  esteblished  under 
the  law  are  public  agencies,  and  the  defend- 
ants, as  licensees,  pursue  a  public  emplov- 
ment.  They  are  clothed  with  a  duty  towards 
the  public.  The  evidence  shows  that  defend- 
ants, as  public  warehousemen  storing  grain 
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in  their  own  warehouses,  are  enabled  to,  and 
do,  overbid  leeitimate  grain  dealers,  by  ex- 
acting from  uiem  the  established  rate  for 
storage,  while  thev  give  up  a  part  of  the 
storage  charges  when  tYej  buy  or  sell  for 
themselves.  By  this  practice  of  buying  and 
selling  through  their  own  elevators,  the  posi- 
tion of  equality  between  them  and  the  public 
whom  they  are  bound  to  serve  is  destroyed ; 
and  by  the  advantage  of  their  position  they 
are  enabled  to  crush  out,  and  have  nearly 
crushed  out,  competition  in  the  largest  grain 
market  of  the  world.  The  result  is  that  the 
warehousemen  own  three  fourths  of  all  the 
grain  stored  in  the  public  warehouses  of  Chi- 
cago, and  upon  some  of  the  railroads  the  only 
buyers  of  grain  are  the  warehousemen  on 
that  line.  The  grades  establinhed  for  dif- 
ferent jqualities  of  grain  are  such  that  the 
grain  is  not  exactly  of  the  sauie  quality  in 
each  grade,  and  the  difference  in  market 
price  in  different  qualitiei^  of  the  same  grade 
varies  from  2  cents  per  bushel  in  the  better 
grades  to  15  cents  in  the  lower  grades.  The 
great  bulk  of  grain  is  brought  by  rail  and  in 
car  loads,  and  is  inspected  on  the  tracks,  and 
the  duty  of  the  warehouHcmen  is  to  mix  the 
car  loads  of  grain  as  they  come.  Such  in- 
discriminate mixing  gives-  an  average  qual- 
ity of  ffrain  to  all  iKMders  of  warehouse  re- 
ceipts, where  the  warehouseman  is  a  buyer, 
the  manipulation  of  the  grain  may  result  in 
personal  advantage  to  him.  Not  only  is  this 
so,  but  the  warehouse  proprietors  often  over- 
bid other  dealers  as  much  as  a  quarter  of  a 
cent  a  bushel,  and  imDiediately  resell  the 
same  to  a  private  buyer  at  a  quarter  of  a  cent 
less  than  they  paid,  exacting  storage,  which 
more  than  balances  their  loss.  In  this  way 
they  use  their  business  as  warehousemen  to 
drive  out  competition  with  them  as  buyers. 
It  would  be  idle  to  expect  a  warehouseman 
to  perform  his  duty  to  the  public  as  an  im- 
partial holder  of  the  grain  of  the  different 
proprietors,  if  he  is  permitted  to  occupy  a 
position  where  his  self-interest  is  at  variance 
with  his  duty.  In  exercising  the  public  em- 
ployment for  which  he  is  liceneed,  he  cannot 
be  permitted  to  use  the  advantage  of  his  posi- 
tion to  crush  out  competition,  and  to  combine 
in  establishing  a  monopoly  by  which  a  great 
accumulation  of  grain  is  in  the  hands  <»  the 
warehousemen,  liable  to  be  suddenly  thrown 
upon  the  market  whenever  they,  as  specula- 
tors, see  profit  in  such  course.  Th.e  defendants 
are  large  dealers  in  futures  on  the  Chicago 
Board  of  Trade,  and  together  hold  an  enor- 
mous supply  of  grain  ready  to  aid  their  op- 
portunities as  speculators.  The  warehouse- 
man issues  his  o^vn  warehouse  receipt  to  him- 
self. As  public  warehouseman  he  gives  a 
receipt  to  himself  as  individual,  and  is  en- 
aibled  to  use  his  own  receipts  for  the  purpose 
of  trade,  and  to  build  up  a  monopoly  and 
destroy  competition.  That  this  course  of 
dealing  is  inconsistent  with  the  full  and  im- 

f martial  performance  of  his  duty  to  the  pub- 
ic   seems    clear.    The    defendants    answer 
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that  the  practice  had  a  beneficial  effect  upon 
producers  and  shippers,  and  naturally  were 
able  to  prove  that  when,  by  reason  of  their 
advantages,  they  were  overbidding  other 
dealers,  there  was  benefit  to  sellers,  but 
there  was  an  entire  failure  to  show  that  in 
the  general  average  there  was  any  public 
good  to  producers  or  shippers. 

The  answers  also  set  up,  and  it  is  claimed 
here,  that  there  was  at  the  time  of  the  pas- 
sage of  the  warehouse  act  a  general  custom 
of  warehousemen  to  deal  in  grain,  and  to 
store  it  in  their  warehouses,  and  that  the  law 
was  passed  with  reference  to  that  existing 
custom.  The  evidence  fails  to  establish  any 
such  custom.  The  amount  so  bought  and 
stored  or  dealt  in  up  to  the  year  1886  was 
trifiing,  and  the  first  time  when  there  was 
any  material  increase  was  in  1890.  Many 
witness  who  would  have  known  if  such  a 
practice  or  usage  existed  united  in  denying 
all  knowledge  of  it,  and  many  of  them  testi- 
fied that  they  never  knew  or  heard  of  any 
elevator  owner  buying  or  selling  grain  prior 
to  1886.     There  was  no  such  custom. 

Finallv  it  is  claimed  that  there  has  been  a 
practical  construction  ot  the  law  by  Uie 
warehouse  commissioners,  permitting  the 
practice  complained  of.  There  was  a  little 
buying  and  storing  of  grain  by  warehouse- 
men from  time  to  time,  hut  it  was  so  insig- 
nificant as  to  call  no  attention  to  it  until  in 
recent  years.  It  is  said,  however,  that  since 
the  practice  became  common  the  warehouse 
commissioners,  charged  with  the  administra* 
tion  and  enforcement  of  the  law,  did  not 
question  the  legality  of  the  practice.  There 
was  nothing  in  the  nature  of  affirmative  con- 
struction, and  the  most  that  can  be  said  is 
that  the  warehouse  commissioners  failed  to 
appeal  to  the  attorney  general  to  institute  a 
suit,  and  failed  to  prosecute  the  offenders. 
That  fact  does  not  amount  to  practical  con- 
struction. If  tiie  commissioners  were  dere- 
lict, it  would  not  bind  the  public,  and  indif- 
ference on  their  part  could  not  have  that  ef- 
fect. 

Neither  are  the  public  barred  by  laches. 
The  stockholders  who  were  made  defendants 
occupy  such  a  relation  to  their  corporations 
that  they  cannot  be  permitted  to  use  the 
property  which  they  have  devoted  to  public 
use  to  carry  on  their  individual  business 
with  substantially  the  same  effect  and  the 
same  deleterious  result  to  the  public  inter- 
est as  if  done  by  the  corporation.  These  per- 
sons were  made  defendants  as  stockholders, 
and  the  only  relief  sought  against  them  was 
in  that  relation.  The  charge.^  and  findings 
against  them  were  on  account  of  the  exist- 
ence of  that  relation,  and,  as  we  interpret 
the  decree,  the  permanent  injunctions  are 
against  them  as  stockholders.  They  are 
permanent  only  so  long  as  the  relation  and 
interest  on  which  they  are  based  shall  exist. 

The  decree  of  the  Circuit  Vourt  is  af* 
firmed. 
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NEW  YORK  COURT  OF  APPEALS. 


Edward  H.  FOLEY  et  al,,  Respts,, 

V. 

MANXTFACTimERS'  &  BUILDERS'  FIRE 
INSURANCE  COMPANY  of  New  York, 
Appi. 

(152  N.  Y.  131.) 

An  ofvner  lia*  an  innnrable  interest  to 
the  extent  of  itm  -valne  in  a  bnildlnar 
in  proceii*  of  construction  at  the  time 
of  a  Are  under  a  contract  requiring  the  de- 
livery of  the  completed  building  within  a  speci- 
fied time,  not  yet  expired,  although  the  loss 
in  the  absence  of  insurance  would  fall  on  the 
contractor,  and  not  on  the  owner. 

(March  2,  1897.) 

APPEAL  by  defendant  from  a  judgment 
of  the  (reneral  Term  of  the  Supreme 
Court,  Fourth  Departm€iit,  aflSrming  a  judg- 
ment of  the  Onondaga  County  Circuit  in  fa- 
vor of  plaintifTs  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  pol- 
icy of  fire  insurance.     Affirmed. 


The  facts  are  stated  in  the  opinion. 
Messrs.  Hiscock,  Dobeny,  ft  HiseoclKy 

for  appellant: 

PlaintifTs  were  only  entitled  to  recover  of 
defendant  one  half  of  the  damages  caused  to 
tho  foundations,  etc.,  constructed  by  them- 
selves, phis  at  the  utmost  one  half  of  the 
amount  at  the  time  of  the  fire  paid  by  thesn 
to  the  contractor. 

Plaintifi^s  are  not  entitled  to  any  specula^ 
tive  damages  or  profits,  and  they  are  not  en- 
titled to  collect  damages  for  an  interest  in 
the  property  outside  of  what  they  actually 
possessed,  and  which  damages  being  retained 
by  themselves  would  be  profit*,  or,  being- 
turned  over  to  their  contractor,  would  protect 
from  \oss  a  person  and  interest  which  were 
not  covered  bv  the  policy  at  all. 

Porter,  Ins.  •221;  May,  Ins.  §§  2,  7,  11; 
Planters*  d  M.  Ins.  Co.  v.  Thurston,  93  Ala. 
255;  Illinois  Mut.  F.  Ins.  Co.  v.  Andes  Ins. 
Co.  67  111.  362,  16  Am.  Rep.  620. 

Under  the  contract  which  plaintiffs  made 
with  the  contractor  the  title  to  the  houses 


Note. — Insurable  interest  in  unfinished  huild- 
ing  during  its  oonstruction  hg  a  contractor. 

It  is  not  necessary  to  constitute  an  insurable 
Interest  that  a  party  should  have  either  a  legal 
or  equitable  title  In  the  property  insured ;  but 
any  interest  may  be  Insured  if  the  peril  against 
which  the  Insurance  is  made  would  bring  upon 
the  Insured  by  its  Immediate  and  direct  eflTect 
a  technical  loss. 

Materialmen,  contractors,  builders,  and  own- 
ers have  an  insurable  interest  in  a  building  that 
Is  being  constructed.  There  seem  to  be  but  few 
cases  on  the  question  as  to  the  Insurable  inter- 
est of  the  owner,  nrobably  for  the  reason  that 
most  buildings  being  constructed  are  at  the  con- 
tractor's risk,  and  in  nearly  all  the  cases  the 
policies  are  taken  out  by  the  builder. 

The  case  of  Foley  v.  Manupactubehs*  & 
BriLDERS'  P.  Insurance  Co.  holds  that  where 
a  contractor  agrees  to  furnish  material  and  to 
complete  buildings  on  the  foundations  on  cer- 
tain lands  within  a  speclfled  time,  to  be  paid 
after  completion,  the  owner  has  an  Insurable 
interest,  although  he  may  not  be  bound  to  pay 
the  contractor  In  case  of  destruction  before  the 
building  is  finished.  In  this  case  the  court  said 
that  the  fact  that  Improvements  on  the  land 
may  have  cost  the  owner  nothing,  or  that  if 
destroyed  by  fire  he  may  compel  another  person 
to  replace  them  without  expense  to  him,  or  that 
he  may  recoup  his  loss* by  resort  to  a  contract 
liability  of  a  third  person,  does  not  aftect  the 
liability  of  an  Insurer,  and  the  company  cannot 
compel  the  owner  to  put  the  loss  on  the  con- 
tractors, nor  resort  to  the  building  contract  to 
diminish  the  liability  for  an  actual  loss. 

And  a  builder  who  is  entitled  to  a  mechanic's 
lien  for  work  on  a  building  has  an  Insurable 
interest  in  the  same.  Stout  v.  City  F.  Ins.  Co. 
32  Iowa.  371,  79  Am.  Dec.  539;  Harvey  v. 
Cherry,  76  N.  Y.  440. 

And  80  have  materialmen.  Franklin  F.  Ins. 
Co.  V.  Coates,  14  Md.  285. 

In  this  case  the  claim  for  a  mechanic's  lien 
under  the  statute  had  not  been  filed.  A  recov- 
ery was  allowed  to  the  extent  of  the  mechanic's 
lien.  .\nd  mechanics  having  a  lien  on  a  build- 
ing have  an  Insurable  interest  in  such  building. 
Carter  v.  Humboldt  F.  Ins.  Co.  12  Iowa,  287. 
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In  the  Iowa  cases  the  mechanics  commenced 
a  proceeding  after  the  fire,  and  established  their 
lien  by  a  Judgment  In  the  district  court.  In 
the  latter  case  the  court  said  that  the  lien  of 
the  mechanic  Intended  to  be  a  security  for  the 
price  and  value  of  the  work  performed  attaches 
to  the  land  and  building  erected  thn-eon  from  the 
commencement  of  the  time  that  the  labor  Is 
being  performed  and  the  materials  furnished, 
and  does  not  have  to  t»e  established  to  be  In- 
surable. 

A  builder  having  a  Hen  which  may  be 
enforced  ai^alnst  the  equity  of  redemption  has 
an  Insurable  interest,  and  If  he  has  a  valid  lien 
at  the  time  of  the  loss  It  Is  Immaterial  whether 
he  subsequently  performs  acts  on  which  his  lien 
may  thereafter  depend.  Royal  Ins.  Co.  v.  Stln- 
son,  103  U.  S.  25,  26  L.  ed.  473. 

The  amount  of  the  Insurable  Interest  In  this 
case  was  held  to  be  such  a  sum  as  the  builder 
could  have  obtained  a  judgment  for  against  the 
equity  of  redemption  on  that  property. 

Where  a  builder  contracts  to  furnish  material 
and  erect  a  house,  and  the  owner  and  builder 
make  an  application  for  Insurance,  and  a  policy 
is  issued  in  the  name  of  the  owner,  with  a 
clause  "contractor's  InsursDce  for  thirty  days" 
with  the  intention  to  Insure  the  contractor  for 
thirty  days,  and  after  that  time  to  insure  the 
owner  for  three  years,  such  a  policy  may  be 
enforced  for  the  benefit  of  the  builder.  German 
F.  Ins.  Co.  V.  Thompson,  43  Kan.  567. 

In  this  case  It  was  intended  to  insure  the  in- 
terest of  the  contractor,  and  the  question  In  the 
case  really  turns  upon  the  question  of  parol  evi- 
dence to  explain  an  ambiguous  policy. 

The  contractor  has  an  Insurable  interest  to 
the  full  value  of  the  building,  •  where  the  con- 
tract provides  that  the  contractor  Is  not  lia- 
ble for  loss  or  damage  to  the  building  caused  by 
fire,  but  that  the  building  Is  to  be  kept  insured 
with  builder's  risks  until  the  written  acceptance 
of  the  building  by  the  architects,  and  the  policy 
is  to  be  paid  for  by  the  contractors,  and  the 
contractor  does  not  Insure  In  favor  of  the  own- 
er, but  Insures  in  his  own  name,  as  his  liability 
to  the  owner  is  such  that  he  must  rebuild  or 
pay  the  damages.  Cushlng  v.  Williamsburg 
City  F.  Ins.  Co.  4  Wash.  538. 

In  Southern  Ins.  &  T.  Co.  v.  Lewis,  42  Gi. 
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remained  in  the  latter  until  they  were  en- 
tirely completed  and  the  contract  fulfilled 
and  the  houses  had  been  accepted  or  were 
ready  for  acceptance  by  plaintiffs. 

AndretDS  v.  Durant,  11  K  Y,  35,  02  Am. 
Dec,  55;  Tompkins  v.  Dudley,  25  N.  Y.  272; 
Commercial  F.  Ins.  Co,  v.  Capittil  City  Ins. 
Co.  81  Ala.  320,  60  Am.  Rep.  162;  hawing 
V.  Riniles,  97  N.  C.  350. 

The  property  destroyed  belonged  to  the 
contractor  and  the  damages  by  its  destruction 
are  his. 

Lairing  r.  Rintles,  97  N.  C.  350;  Security 
Ins.  Co.  V.  Farrell,  2  Ins.  L.  J.  302. 

This  case  seems  to  be  within  the  princi- 
ples of  those  which  permit  an  insured  mort- 
gagee to  recover  only  to  the  amount  actually 
unpaid  on  his  mortgage;  or  an  insured 
bailee,  carrier,  or  commission  merchant  to 
recover  only  to  the  amount  of  actual  interest. 

Wood,  Ins.  §  473;  Hadley  v.  l^ew  Hamp- 
shire F.  Ins.  Co.  56  N.  H.  110;  Putnam  v. 
Mercantile  Marine  Ins.  Co.  5  Met.  386 ;  Sav- 
age T.  Com  Exchange  F.  d  Inland  Ins.  Co. 
36  N.  Y.  655. 

Mr.  W.  P.  Goodelle,  with  Messrs.  Bie- 
Sel  ft  Walker^  for  respondents: 

The  contract  itself   (the  policy)   between 


the  parties  provides  in  express  terms  that, 
in  case  of  loss  or  damage,  such  loss  or  dam- 
age shall  be  ascertained  or  estimated  accord- 
ing to  the  actual  cash  value  of  the  property 
dest  roved. 

The  defendant  agrees  to  make  good  to  the 
plaintiffs,  not  all  their  loss,  but  all  the  loss 
or  damage  which  shall  happen  by  fire  to  the 
property,  and  that  loss  or  damage  to  bo  as- 
certained or  estimated,  not  according  to  what 
plaintiffs  have  actually  paid  or  expended  on 
it,  but  "according  to  the  actual  cash  value  of 
the  property." 

State  Mut.  F.  Ins.  Co.  v.  Vpdegraff,  21  Pa. 
513;  Kemochan  v.  New-York  Bowery  F.  Ins^ 
Co.  17  N.  Y.  428;  De  Forest  v.  Fulton  F. 
Ins.  Co.  1  Hall,  84;  Excelsior  F.  Ins.  Co.  v. 
Royal  Ins.  Co.  55  N.  Y.  359,  14  Am.  Rep. 
271 ;  Clover  v.  Orcenunch  Ins.  Co.  101  N.  Y. 
277. 

The  insurance  here  was  not  an  insurance- 
ar^ainst  loss  on  the  amount  plaintiffs  had  or 
should  have  paid  on  the  property,  but  an  in- 
surance on  the  property  itself. 

Kemochan  v.  Xctr-York  Bowery  F.  Ins^ 
Co.  17  N.  Y.  428;  Clover  v.  Greenwich  Inst 
Co.  101  N.  Y.  277. 

If  the  plaintiffs  had  an  insurable  interest 


587,  It  was  held  under  Ala.  Code,  S  2753,  provid- 
ing  that  to  sQstaln  any  contract  of  insurance  it 
must  appear  that  the  insured  has  some  interest 
in  the  property  or  event  Insared,  and  such  as 
he  has  represented  himself  to  have,  that  con- 
tractors had  an  insurable  Interest  in  a  store 
erected  by  them  on  B's  land  under  a  parol  con- 
tract to  grant  them  this  land  in  consideration 
that  they  were  to  build  for  B  a  new  house  on 
an  adjoining  lot,  which  was  in  process  of  com- 
pletion when  the  store  was  destroyed  by  Are. 

And  builders  contracting  to  buHd  a  house 
have  an  insurable  interest,  if  the  right  to  com- 
pensation depends  upon  the  completion  of  the 
house,  that  is,  if  by  contract  or  custom  they 
are  not  to  be  paid  until  the  house  is  finished. 
Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  411. 

In  this  case  the  court  said  that  as  the  house 
was  not  finished  and  the  plaintiffs  were  at 
work  for  its  completion  when  the  insurance  was 
obtained.  If  an  arrangement  by  which  particular 
lots  were  to  be  taken  in  payment  by  the  con- 
tractors had  been  changed  by  the  appropriation 
of  these  lots  to  the  payment  for  other  work, 
there  was  an  Inchoate  lien  on  the  work  at  the 
time  of  the  insurance,  but  being  in  parol  was 
unenforceable,  and  that  the  existence  of  such 
an  agreement  as  to  the  mode  of  payment  should 
have  been  ^^^nimunicated  to  the  insurers  to  en- 
able them  to  determine  whether  they  would  make 
the  Insurance.  The  effect  of  the  failure  fo  com- 
municate such  fact  depends  entirely  upon  its 
materiality  to  the  risk.  The  court  further  said 
that  if  the  plaintiffs  had  received  a  conveyance 
of  any  of  the  land  in  payment  for  their  work 
done  on  the  house  to  which  the  policy  relates, 
or  if  they  had  an  enforceable  contract  for  such 
conveyance,  the  insurance  company  was  entitled 
to  a  deduction  to  the  extent  of  the  value  of  the 
land  fixed  in  the  contract. 

In  Mosser  v.  Donaldson  (Pa.)  0  Cent.  Rep. 
153,  it  was  said  that  materialmen  furnishing 
lumber,  having  a  right  to  assert  a  mechanic*s 
lien,  may  insure  their  interest  in  the  building. 

A  policy  expressing  the  interest  of  the  as- 
sured to  be  that  of  ^'mortgagee*'  was  reformed 
and  held  to  cover  a  "mechanic's  lien"  where 
that  was  the  intention  of  the  parties.  Long- 
hurst  V.  Star  Ins.  Co.  10  Iowa,  864. 
43  L.  R.  A. 


In  this  case  the  court  said  that  in  grantlng- 
a  policy  upon  a  mechanic's  lien  the  company  ad- 
mits that  it  is  an  Insurable  interest. 

A  builder  contracting  to  furnish  materials 
and  build  a  house  at  a  stipulated  price,  payable 
in  Instalments  as  the  work  progresses,  has  an 
Insurable  interest  where  the  house  is  not  finished' 
or  delivered.  Commercial  F.  Ins.  Co.  v.  Capi- 
tal City  ins.  Co.  81  Ala.  320,  60  Am.  Rep.  162. 

In  this  case  the  builder  was  to  receive  for 
building  the  bouse  $2,065,  and  he  insured  the- 
same  for  |2,000.  The  owner  also  took  out  a 
policy  for  $2,000  in  another  company,  and  the 
contractor  assigned  his  policy  after  the  fire  to 
the  owner,  who  transferred  the  policy  to  the* 
second  company,  who  brought  this  action. 

The  court  said  that  the  contractor's  Insurable- 
intorest  depends  on  the  question  whether  he 
was  bound  to  rebuild  the  house  in  the  event  of 
its  destruction  before  completion  and  delivery, 
or.  failing  to  do  so,  he  was  bound  to  refund  the 
money  paid  on  the  contract  for  building. 

And  contractors  have  an  insurable  interest 
in  a  building  where  they  contract  to  erect  a 
building  and  it  is  burned,  and  they  are  obliged 
to  replace  the  same,  and  do  restore  it  to  its^ 
original  condition.  Sullivan  v.  Spring  Garden- 
Ins.  Co.  34  App.  Div.  128. 

In  this  case  the  policy  insured  A  as  owner,, 
and  B  and  C  as  contractors  "as  Interest  may 
appear."  "Builder's  risk  granted  to  complete 
the  above-described  building."  The  owner  made 
no  claim  under  the  policy. 

And  a  contractor  employed  to  move  a  build- 
ing has  an  insurable  interest  In  the  house. 
Planters'  &  M.  Ins.  Co.  v.  Thurston,  08  Ala.  255. 

In  Eichelberger  v.  Miller,  20  Md.  332,  it  was 
said  that  the  contractor  had  an  insurable  in- 
terest on  lumber  sent  to  his  shop  and  burned* 
while  being  prepared,  and  he  might  have  pro- 
tected himself  from  loss  by  obtaining  a  policy 
of  insurance  thereon,  and  not  having  done  so  he 
must  bear  the  loss,  where  he  agreed  to  do  all 
the  work  on  a  dwelling  house  about  to  be 
erected,  to  be  paid  for  as  the  work  progressed 
and  as  fast  as  the  lumber  was  put  in  the  house. 

The  court  said  that  the  insurable  interest  of 
the  contractor  is  the  value  of  his  work  per- 
formed on  the  material.  1.  T. 
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at  the  time  the  insurance  was  effected  and 
also  at  the  time  of  the  loss,  the  value  of  that 
interest,  in  the  insured  property,  is  not  ma- 
tei'ial,  and  they  are  entitled  to  recover  the 
whole  amount  of  damaffes  to  the  property 
not  exceeding  the  sum  insured. 

Strang  v.  Manufacturers*  Ina.  Co.  10  Pick. 
43,  20  Am.  Dec.  507;  Borden  v.  Bingham 
Mut.  F,  Ins.  Co.  18  Pick.  623,  29  Am.  Dec. 
614;  Miltenhei-ger  v.  Beaoonij  9  Pa.  199. 

The  plaintiffs  were,  at  the  time  of  the  fire, 
the  absolute  and  legal  owners  of  the  houses, 
and  their  insurable  interest  was  the  full 
value  of  the  buildings. 

Folej/  v.  Pairagut  F.  Ins.  Co.  71  Hun,  369; 
Cone  v.  Niagara  F.  Ins.  Co.  60  N.  Y.  619 ; 
Riggs  v.  Commercial  Mut.  Ins.  Co.  125  N. 
Y.  7,  10  L.  R.  A.  684;  Cross  v.  National  F. 
Ins.  Co.  132  N.  Y.  133;  Excelsior  F.  Ins.  Co. 
V.  Royal  Ins.  Co.  56  N.  Y.  369,  14  Am.  Rep. 
271. 

If  the  insured  lias  an  insurable  interest, 
the  underwriter  is  bound  by  his  contract 
with  him  and  must  pay  the  full  amount  of 
the  loss  or  damage  to  the  insured  property. 
.   May,  In«.  S  116,  pp.  196,  197. 

A»>alo<roii«  to  our  contention  is  the  princi- 
ple involved,  in  case  of  a  warehouseman,  who 
procures  in.surance  in  his  own  name  on  the 
goods  of  his  customers. 

The  only  interest  the  insured  has  in  the 
goods  so  insured  is  his  lien  for  charges  there- 
on ;  yet  in  case  of  loss  he  is  entitled  to  recov- 
er from  the  in»uranoe  company  the  full  value 
of  the  goods  destroyed,  not,  of  course,  ex- 
ceeding the  amount  named  in  the  policy,  and 
is  not  limited  to  his  charges  or  actual  inter- 
e*t* 

"  Stillwell  V.  Staples,  19  N.  Y.  401 ;  De  For- 
est V.  Fulton  F.  Ins.  Co.  1  Hall,  84;  Waters 
V.  Monarch  F.  d  L.  Assur.  Co.  6  El.  ft  Bl. 
870 ;  Waring  v.  Indemnity  F.  Ins.  Co.  45  N. 
Y.  606,  6  Am.  Rep.  146. 

A  sheriff  having  goods  in  his  possession 
under  process  has  an  insurable  interest  to 
the  full  value  of  the  goods,  although  he  is 
not  bound  to  insure. 

White  V.  Madison,  26  N.  Y.  117. 

The  contract  between  the  plaintiff  and  the 
contractor  is  of  no  concern  to  the  defendant; 
it  neither  lessens  nor  increases  its  liability 
on  ita  contract  of  insurance. 

Clover  V.  Oree7itcich  Ins.  Co.  101  N.  Y. 
277;  Strong  v.  Manufacturers*  Ins.  Co.  10 
Pick.  43,  20  Am.  Rep.  507 ;  Bicknell  v.  Lan- 
caster City  d  County  F.  Ins.  Co.  58  N.  Y. 
677;  King  v.  State  Mutual  F.  Ins.  Co.  7 
€ush.  7,  14  Am.  Dec.  683;  Washington  Mills 
Emery  Mfg.  Co.  v.  Weymouth  d  B.  Mut.  F. 
Ins.  Co.  135  Mass.  506. 

By  the  terms  of  the  policy,  the  indemnity 
was  against  the  loss  or  damage  which  might 
<jome  to  the  insured  property,  and  it  was 
that  loss  or  damage  which  the  underwriter 
undertook  to  make  good. 

Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.  55 
N.  Y.  359,  14  Am.  Rep.  271 ;  Continental  Ins. 
Co.  V.  JEtna  Ins.  Co.  138  N.  Y.  24 ;  May,  Ins. 
5  116,  p.  197;  Porter,  Ins.  •  223. 

Andrews,  Ch.  J.,  delivei'ed  the  opinion 
of  the  court: 

The  sole  question  in  this  case  is  wbetlier 
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the  plaintiffs  had  an  insurable  interest  e^ual 
to  the  full  value  of  the  incomplete  buildings 
in  course  of  construction  on  their  lot  when 
the  fire  occurred.  It  is  the  contention  on 
the  part  of  the  defendant  that  as  the  houses 
were  being  constructed  under  a  contract  by 
which  the  contractors  were  to  furnish  the 
materials  and  build  the  houses  (above  the 
foundations),  and  to  complete  tnem  by  a 
time  specified,  which  had  not  expired  at  the 
time  of  the  fire,  for  a  specified  sum  to  be 
paid  within  ten  days  after  their  completion, 
the  plaintiffs  had  no  interest  to  protect  in 
the  structures  while  in  their  incomplete 
state,  since  their  destruction  by  fire  would 
be  the  loss  of  the  contractors,  and  not  of  the 
owners,  whose  obligation  to  build  and  com- 
plete the  hoiiBes,  as  the  condition  of  pay- 
ment, would  continue  after  as  before  the  fire. 
It  may  be  admitted  that  the  contractors 
would  remain  bound  by  the  contract,  not- 
withstanding the  destruction  of  the  build- 
ings by  fire,  and  that  the  owners  would  not 
be  bound  to  pay  for  the  work  done  or  ma- 
terials supplied  up  to  the  time  of  the  fire. 
Tompkins  v.  Dudley,  26  N.  Y.  272.  The  con- 
tention of  the  defendant  rests  upon  a  mis- 
conception of  the  insurer's  contract,  and  as 
to  the  insurable  interesft  of  the  plaintiffs  In 
the  structures.  The  defendant,  by  its  con- 
tract, undertook  to  insure  the  plaintiffs 
against  loss  by  fire,  not  exceeding  the  sum 
specified,  to  the  "described  property,"  the  loss 
or  damage  to  be  ascertained  ''according  to 
the  actual  cash  value"  of  the  property  at 
the  time  of  the  fire.  The  parties  by  tMs 
contract  made  the  value  of  tne  property  In- 
sured, within  the  limit,  the  measure  of  the 
insurer's  liability.  It  is  an  undoubted  prin- 
ciple in  fire  insurance  that  there  must  be  an 
insurable  interest  in  the  insured,  or  an  in- 
surable interest  which  he  represents  m  the 
subject  of  insurance,  existing;  at  the  time  of 
the  happening  of  the  event  insured  against, 
to  enable  him  to  maintain  an  action  on  a 
fire  policy.  This  flows  from  the  nature  of 
the  contract  of  fire  insurance,  which  is  a  con- 
tract of  indemnity;  and,  where  there  is  no 
interest,  there  is  no  room  for  indemnity. 
The  plaintiffs  had  an  interest  in  the  subject 
of  insurance,  both  at  the  inception  of  the  oon- 
tract  and  at  the  time  of  the  fire.  Iliety 
oi/tmed  the  land  upon  which  the  structures 
were  beine  erected.  They  themselves  had 
constructed  the  foundations  of  the  buildings, 
and,  iq  describing  the  property  insured,  uie 
foimdations  were  specifically  named.  They 
were  in  posseesion  of  the  premises,  and  the 
ownership  of  the  fee  of  the  land  on  which 
the  contractors  were  erecting  the  buildings 
carried  with  it  the  ownership  of  the  struct- 
ures as  they  progressed,  which,  according  to 
the  general  rule  of  law,  became  part  of  the 
realty  by  annexation.  It  is  not  claimed,  nor 
could  it  upon  the  evidence  be  claimed,  that 
there  was  any  intention  either  on  the  part 
of  the  owners  or  the  contractors  to  sever  the 
ownership  of  the  structures  from  the  owner- 
ship of  the  land  while  the  work  was  in 
progress,  or  that  the  contractors  should  re- 
tain title  to  the  materials  put  into  the  build- 
ings until  their  completion.    The  defendant 
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k  compelled  to  admit  tiiat  the  loss  sued  for 
i9  within  the  exact  terms  of  the  policy.  It 
i»  conceded  that  the  recovery  does  not  exceed 
the  property  loss  occasioned  by  the  fire,  and, 
if  counsel  can  be  deemed  to  have  denied  that 
the  legal  o^nei'ship  of  the  structures  was  in 
the  owners  of  the  land  at  the  time  of  the  fire, 
the  denial  is  very  indistinct,  and  certainly  is 
not  justified  by  the  facts  or  the  law.  The 
defence  comes  to  this:  That  as  the  plain- 
tiffs, by  their  contract  with  third  persons, 
h.ave  imposed  upon  thejn  the  risk  and  ex- 
pense of  furnifihinff  complete  structures,  and 
have  assumed  no  liability  until  the  struct- 
ures are  completed,  they  had  no  insurable  in- 
terest, and  have  sustained  no  loss.  But  the 
contract  relations  between  the  plaintiffs  and 
the  contractors  is  a  matter  in  which  the  de- 
fendant has  no  concern.  When  the  policy 
was  issned,  it  could  not  be  known  whether 
the  contractors  would  perform  their  con- 
tract. If  they  abandoned  it,  the  owners  would 
derive  such  advantage  as  would  accrue  from 
the  partial  construction  of  the  buildinf^ 
prior  to  such  abandonment.  It  is  possible 
that,  if  the  defendant  is  compelled  to  pay 
the  policy,  the  plaintiffs  may,  if  they  insist 
upon  their  rights  against  the  contractors, 
get  double  compensation,  unless  they  should 
be  adjudged  to  hold  the  fund  recovered  for 
the  contractors.  But,  however  this  may  be, 
the  owners  had  an  insurable  interest  to  the 
■.irhole  value  of  the  buildings  on  their  land; 
and  the  defendants  neither  can  compel  the 
plaintiffs  to  put. the  loss  on  the  contractors, 
nor  can  they  resort  to  the  terms  of  the  build- 
ing contract  to  diminish  the  liability  for  an 
actual  loss  within  the  terms  of  the  policy. 

The  fact  that  improvements  on  land  may 
have  cost  the  owner  nothing,  or  that,  if  de- 
stroyed by  fire,  he  may  compel  another  per- 
son to  replace  them  without  expense  to  him, 
or  that  he  may  recoup  his  loss  by  resort  to 
a  contract  liability  of  a  third  person,  in  no 
way  affects  the  liability  of  an  insurer,  in  the 
abeence  of  any  exemption  in  the  policy.  See 
Clover  V.  Oreenwick  Ins,  Co.  101  N.  Y.  277; 
Kernochan  v.  yew  York  Bowery  F.  Ins,  Co,  17 
N.  Y.  428 ;  Ri<rgs  v.  Commercial  Mut.  Ins.  Co. 
125  N.  Y.  7,  10  L.  R.  A.  084;  International 
Trust  Co.  y.  BoardmAn,  140  Mass.  158. 

The  judgment  should  he  affirmed. 


All  concur,  except 
JJ.y  not  sitting. 


Iffartia  and  Vauii, 


,    Henry  C.  VALENTINE,  Respi,, 

V. 

Warren  M.  HEALEY  et  al,  Appts. 

(158  N.  Y.  869.) 

Temporary  retention  of  lenaed  prem- 
fateii  by  a  Arm  of  tenant*,  under  a  permit 
from  one  of  the  firm  who  la  a  tenant  in  com- 
mon of  the  premises,  owning  an  undivided 
one  fourth,  will  not  have  the  effect  of  renew- 
ing the  lease, — especially  when  the  lessees 
had  a  right  to  assume  that  their  copartner 

NOTB. — As  to  tenant  holding  over,  see  also 
Bosenblatt  v.  Perkins  (Or.)  6  L.  R.  A.  257.  and 
Ooldsbrough  v.  Gable  (III.)  15  L.  R.  A.  294. 
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had  authority  to  give  the  permit  because  he 
had  made  the  lease  to  the  firm  In  the  first 
place,  and  his  cotenant  had  adopted  It  and 
thus  recognised  his  authority  to  make  it  in 
his  behalf. 

(January  10,  1899.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  the  New  York  0>unty  Circuit  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover rent.    Reversed. 

The  facts  aH  stated  in  the  opinion. 

Messrs.  EUhn  Boot  and  Robert 
THome,  for  appellants : 

A  tenant  in  common  has  a  legal  right  at 
all  times  to  enter  upon  and  occupy  and  pos- 
sess each  and  ev«y  part  of  the  common 
property,  and  the  exercise  by  him  of  that 
legal  right  imposes  upon  him  no  obligation 
to  pay  tor  use  and  occupation,  even  though 
he  occupy  the  whole,  much  less  can  it  raise 
against  him  by  the  operation  of  a  naked 
presumption  of  law  a  liability  to  pay  rent. 

Henderson  v.  Boson,  9  Eng.  L.  i  £q.  337 ; 
Woolevcr  v.  Knapp,  18  Barb.  266;  Wilcoa 
v.  Wilcow,  48  Barb.  327 ;  Dresser  v.  Dresser, 
40  Barb.  300;  Rich  v.  Rich,  50  Hun,  199; 
Le  Barren  v.  Bahcoek,  46  Hun,  598,  122  N. 
Y.  167,  9  L.  R.  A.  626. 

A  tenant  in  common  occupying  the  entire 
premises  himself  is  under  no  obligation  to 
pay  rent  or  to  account  to  his  cotenant. 

Henderson  v.  Eason,  9  Eng.  L.  ft  Eq.  337 ; 
Woolever  v.  Knapp,  18  Barb.  265:  Freeman, 
Cotenancy  &  Partition,  2d  ed.  8'  248. 

Upon  the  expiration  of  the  leoae,  Heale^, 
by  virtue  of  his  legal  right  as  a  co-owner  in 
fee  of  the  land,  could  continue  to  use  and 
occupv  his  property  without  incurring  any 
liability  or  penalty  by  so  doing. 

Mumford  v.  Brown,  1  Wend.  63,  19  Am. 
Dec.  461;  McKay  v.  Mumford,  10  Wend. 
351;  Dresser  v.  Dresser,  40  Barb.  301;  Le 
Barron  v.  Bahcoek,  122  N.  Y.  167,  9  L.  R. 
A.  625. 

The  presence  of  the  defendant  Zabriskie 
does  not  alter  in  any  sense  or  degree  the 
legal  aspect  of  the  case.  The  occupation  was 
by  Heafey,  the  co-owner. 

Freeman,  Cotenancy  &  Partition,  2d  ed. 
8  253;  Austin  v.  Aheame,  61  N.  Y.  6. 

The  general  rule  as  to  holding  over  ob- 
tains only  where  the  tenant  holds  over  and 
remains  in  possession  wrongfully. 

MoAdam,  Land.  &  T.  2d  ed.  §  21,  Supp. 
8  21;  Pickett  v.  Bartlett,  107  N.  Y.  277; 
Schuyler  v.  Smith,  51  N.  Y.  309;  Austin  v. 
Aheame,  61  N.  Y.  6. 

Messrs,  WtHiam  Allen  Bntler  and 
Adrian  H.  JoUne,  for  respondent: 

The  holding  over  bv  Healey  &  Company 
after  the  expiration  of  the  term  of  the  lease 
created  a  liability  to  pay  rent  for  another 
year, 

Haynes  v.  Aldrich,  133  N.  Y.  287. 

The  liability  thus  created  by  the  holding 
over  of  Healey  &  Company  after  the  expira- 
tion of  the  term  of  the  lease  was  not  affected 
by  the  fact  that  Warren  M.  Healey  was  a 
member  of  the  limited  partnership  of  Healey 
&  Company,  the  lessees. 


66S 


>(£w  YoxiK  Court  of  Appsals. 


Jaw.^ 


Curtia  v.  Uollingshead,  14  N.  J.  L.  403; 
Robertson  v.  Corset t,  39  Mich.  777 ;  Cro««  v. 
Burlinffton  Xat.  Bank,  17  Kan.  336;  Par- 
BOiifi,  Partn.  4th  cd.  §§  1,3,  4,  46. 

The  rule  is  well  settled  in  England  that 
a  tenant  in  common  may  maintain  an  action 
for  use  and  occupation  against  a  cotenant 
where  the  obligation  to  pay  rent  was  created 
by  a  lease. 

Leigh  ▼.  Dickeson,  L.  R.  12  Q.  B.  Div. 
194. 

One  tenant  in  common  cannot  do  any  act 
which  will  prejudice  the  rights  of  his  co- 
tenents,  nor  give  a  license  to  perform  any 
act  on  the  common  property  which  will  bind 
his  cotenant,  or  to  make  a  lease  which  will 
bind  his  cotenant. 

Murray  v.  H avert y,  70  111.  318. 

Haieht,  J.,  delivered'  the  opinion  of  the 
court : 

This  action  was  brought  to  recover  a  quar- 
ter's rent  of  premises  Noa.  311-319,  West 
Forty-Third  street,  in  the  city  of  New  York, 
alleged  to  be  due  and  owing  from  the  de- 
femlants  to  the  plaintiff.  It  appears  that 
the  plaintiff  and  defendant  Warren  M.  Hea- 
ley  are  the  tenants  in  common  and  owners 
of  the  premises ;  the  plaintiff  owning  an  un- 
divided three  fourths,  and  the  defendant 
Healey  an  undivided  one  fourth.  The  de- 
fendants were  general  partners,  and  one 
William  Williams  was  a  special  partner, 
constituting  the  firm  of  Healey  &  Co.  On 
the  30th  day  of  May,  1891,  the  defendants 
leased  the  premises  from  tlie  plaintiff  and 
Healey  for  the  term  of  one  year  from  the 
Ist  day  of  May,  1891,  at  the  yearly  rent  of 
$8,{>00,  payable  quarterly,  with  the  privilege 
to  the  defendants  of  continuing  the  lease  for 
two  years  more  upon  giving  notice  in  writ- 
ing to  each  of  the  owners  on  or  before  the 
1st  day  of  February,  1892,  and  not  other- 
wise. The  lease  was  in  writing,  and  was 
signed  by  the  defendant  Healey  and  Healey 
&  Co.,  but  was  not  signed  by  the  plaintiff. 
The  notice  to  renew  the  lease  was  not  given, 
and  the  defendants  continued  to  occupy  the 
premises  for  a  few  weeks  after  the  expira- 
tion of  the  year.  This  action  is  prosecuted 
upon  the  theory  that  the  holding  over  by 
Healey  &  Co.,  after  the  expiration  of  the 
term  of  the  lease,  created  a  liability  to  pay 
the  rent  for  another  year,  under  the  rule 
that,  where  tenants  hold  over  after  the  ex- 
piration of  th^  term,  the  law  will  imply  an 
agreement  to  hold  for  a  year  upon  the  terms 
of  the  prior  lease,  if  the  landlord  elects  to 
so  regard  it.  Haynes  v.  Aldrichy  133  N.  Y. 
287,  289.  The  defendants,  in  their  answer, 
admitted  that  after  the  Ist  day  of  May, 
1892,  thev  continued  and  remained  in  the 
occupation  and  possession  of  the  premises, 
but  they  denied  that  they  thereby  elected  to 
continue  their  tenancy  for  another  year,  and 
alleged  that  prior  to  the  1st  day  of  May, 
1892.  they  notified,  in  writing,  Valentine  and 
Healey,  the  owners,  that  they  elected  to  dis- 
continue their  tenancy  on  the  expiration  of 
the  term,  and  declined  to  renew  the  lease, 
and  that  they  remained  in  the  occupation  of 
the  premises  under  a  new  and  an  express  agree- 
ment entered  into  with  Warren  M.  Healey, 
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one  of  the  o^\'ner8.  Upon  the  trial,  the  de- 
fendants offer ea  in  evidence  two  letters  bear^ 
ing  date  April  29,  1892,— the  day  before  the 
XesLne  terminated, — which  are  as  follows: 

Warren  M.  Healey,  Esq.,  1478  Bro&dway. 

Dear  Sir:  — 

We  desire  to  inform  you  that  as  indi- 
cated by  our  failure  to  exercise  the  option 
expressed  in  your  lease  to  us  for  the  past 
year,  and  as  verbally  stated  to  you  yester- 
day by  our  representative,  Mr.  Thorne,  that 
we  shall  not  renew  said  lease.  We  under- 
stand that  the  premises  have  not  been  rented 
for  the  coming  year,  and  shall  be  pleased  to 
continue  to  occupy  the  same  for  a  few  week» 
from  the  first  of  May  next,  in  order  to  suit 
our  convenience  in  moving,  paying  pro  rata 
rent  for  such  use  and  occupation. 
Very  truly  yours, 
[Signed]  Healey  ft  Co. 

New  York,  29  April,  1892. 
Messrs.  Healey  ft  Co.,  1478  Broadway. 

Gentlemen:— Your  letter  of  even  date  to- 
hand.  You  are  at  liberty  to  continue  to 
occupy  the  premises  numbers  313  to  319 
West  43(1  street  at  a  pro  rata  rent  for  the 
period  of  suoh  occupancy.  This  privilege  is 
accorded  you  only  with  the  understandings 
and  agreement  that  such  occupancy  is  to  be 
terminated  on  a  week's  notice  from  either 
party,  in  order  that  we  may  take  advantage 
of  any  opportunity  that  may  offer  to  rest- 
the  premises  for  another  year. 

Very  truly, 
[Signed]  Warren  il.  Healey. 

Healey  testified  that  the  first  of  these  let- 
ters was  received  by  him  from  Healey  ft  Co., 
and  identifies  the  second  letter  as  written 
by  himself  and  delivered  to  Healey  ft  Co.  The 
letters  were  excluded  by  the  trial  court,  and 
an  exception  was  taken  by  the  defendants. 
After  the  plaintiff  rested,  the  defendants 
moved  for  a  dismissal  of  the  complaint  upon 
the  ground  that  the  defendant  Healey,  being* 
an  owner  in  fee  of  one  fourth  of  the  premises, 
had  a  legal  right  at  any  and  all  times  to  oc- 
cupy each  and  every  part  of  the .  common 
property,  and  that  his  exercise  of  that  le^I 
right  in  the  absence  of  any  evidence  tending 
to  show  infringement  of  the  rights  of  his  co- 
tenants  or  a  legal  ouster,  could  not  raise 
against  him,  by  a  presumption  of  law,  any 
liability.  This  motion  was  denied,  and  an 
exception  was  taken.  Upon  the  conclusion 
of  the  evidence  the  court  directed  the  jurr 
to  render  a  verdict  in  favor  of  the  plaintitf 
for  the  amount  claimed  by  him.  To  this  di- 
rection an  exception  was  also  taken  by  the 
defendants. 

In  the  case  of  McKay  v.  Mumford,  10 
Wend.  351,  Nelson,  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  "As  to  a  tenant  w^ho 
has  no  title,  except  by  the  lease  under  which 
he  enters,  if  he  continues  after  its  expira- 
tion, his  possession,  in  contemplation  of  law» 
is  in  subordination  to  the  landlord's  rights, 
because  the  law  will  not  presume  him  dis- 
loyal. But  no  such  presumption  exists 
against  the  tenant  in  common.  The  fact  of 
his  not  leaving  possession  does  not  author- 
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ize  the  inference  that  he  still  intends  to  hold 
under  the  lease;  on  the  contrary,  the  pre- 
sumption is  that  he  holds  under  his  own  ti- 
tle, which  gives  him  a  right  to  the  posses- 
sion and  enjoyment  of  the  whole  estate,  li- 
able, however,  to  account  to  his  cotenant  at 
law."  This  rule  was  recognized  by  the  gen- 
eral term  in  this  case.  86  fiun,  259.  But 
that  court  distinguished  that  case  from  this. 
Healey  is  not  the  sole  lessee.  The  lease  ran 
to  a  firm  of  which  he  was  a  member.  In 
this  respect  the  cases  are  distinguishable; 
hut  we  fail  to  see  why  Healey,  at  the  termina- 
tion of  the  lease,  may  not  assume  his  author- 
ity over  the  premises  as  an  owner  and  a 
tenant  in  common.  As  such  tenant  in  com- 
mon he  had  the  right  to  take  and  occupy  the 
whole  of  the  premises,  and  preserve  them 
from  waste  or  injury,  so  long  as  he  did  not 
interfere  with  the  right  of  his  cotenant  to 
ulao  occupy  the  premises.  I  Fad  the  letter  of 
Healey  &  Co.  of  April  29,  1892,  been  received 
in  evidence,  it  would  have  shown  conclusive- 
ly that  the  company  did  not  intend  to  hold 
over  and  renew  the  leaj»e,  but  that  they 
i^ought  permission  to  remain  in  the  premises 
for  a  short  time,  to  suit  their  convenience  in 
moving;  and  if  the  letter  of  Healey  of  the 
•same  date  had  been  received  in  evidence  it 
would  have  sho^m  that  he  not  only  gave  his 
consent  to  the  company  to  hold  over,  but 
that  he  assumed  his  relation  to  the  premi$<e8 
aa  owner.  It  would  also  have  explained  the 
admission  in  the  answer  that  the  firm  con- 
tinued in  possession  after  the  expiration  of 
the  lease  and  established  the  factA  that  jus- 
tified such  action  on  the  part  of  the  tenants. 

There  is  another  view  of  the  case  which 
we  think  may  properly  be  adopted.  It  may 
be,  and  doubtless  is,  the  law,  that  a  tenant 
in  common  cannot  bind  a  cotenant,  without 
his  consent,  by  a  contract  or  a  lea^e  with 
reference  to  the  property  of  which  they  are 
the  owners;  but  in  this  case,  as  we  have  seen, 
the  lease  was  executed  by  Healey,  and  was 
not  executed  by  the  plaintiff,  but  for  a  whole 
year  the  plaintilf  accepted  the  rent  and  ac- 
quiesced in  the  lease  made,  and  by  the  bring- 
ing of  this  action  has  adopted  it  as  his  lease, 
basing  his  right  to  recover  of  the  defendants 
upon  it  on  the  ground  that  they  are  pre- 
fiumed  to  have  token  the  premises  for  an- 
other year  upon  the  same  terms  and  condi- 
tions expressed  in  the  lease.  It  appears  to 
us  that  the  plaintiff,  by  thus  adopting  the 
lease,  has  recognized  the  authority  of  I^aley 
to  make  it  in  his  behalf.  It  ran  for  one 
year,  with  the  privilege  of  two  years,  at  the 
option  of  the  defendants,  and,  under  the  cir- 
cumstances, the  other  members  of  the  firm 
had  the  right  to  assume  that  Healey  had  the 
authority  to  treat  with  them  with  reference 
to  the  leasehold  premises.  Under  this  view 
the  letters  excluded  were  proper  evidence  in 
the  case.  Had  they  been  received,  they 
would  have  shown  that  the  retention  of  the 
premises  by  the  defendants  was  under  a  per- 
mit given  by  one  of  the  owners,  whose  au- 
thority to  act  for  the  other  owner  they  had 
the  risht  to  assume  by  reason  of  his  adop- 
tion of  the  lease  under  which  they  had  pre- 
viously occupied  the  premises. 

The  judgment  should  be  reversed,  and  a 
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new  trial  granted,  with  costs  to  abide  tho 
event. 

€hray,    Bartlett,    Martin,    and  Vann, 

JJ.,  concur. 

O^Brleiif  J.,  dissenting:     . 

The  question  in  this  case  is  whether  a 
partnership  firm  which  goes  into  possession 
of  real  property  under  a  lease  from  the  own- 
ers is  exempt  from  the  general  rules  of  law 
governing  the  relations  of  landlord  and  ten- 
ant, by  reason  of  the  circumstance  that  one 
member  of  the  firm  happens  to  be  the  owner 
of  a  small,  undivided  share  of  the  property 
as  a  tenant  in  common.  It  is  not  a  case  of 
one  tenant  in  common  leasing  to  another, 
but  a  case  where  all  the  oo-owners  unite  in 
a  demise  of  the  whole  property  to  a  distinct 
legal  entity,  known  in  law  as  a  "limited 
partnership,"  of  which  one  of  the  owners  is 
also  a  member.  The  courts  below  have  held 
that  in  such  a  case  the  obligations  of  the 
lease,  and  the  rule»  of  law  applicable  to  the 
relations  of  landlord  and  tenant,  are  not 
changed  or  in  any  way  affected  by  the  cir- 
cumstance that  the  owner  of  the  small  share 
in  the  realty  demised  is,  at  the  same  time, 
a  member  of  the  legal  entity  or  artificial 
person  to  which  the  demise  is  made.  This 
decision,  in  my  opinion,  was  clearly  right, 
and  no  one  would  ever  question  it  but  for 
the  introduction  into  the  discussion  of  prin- 
ciples that  have  nothing  whatever  to  do  with 
the  law  of  landlord  and  tenant,  since  they 
apply  only  to  the  relations  of  common  own- 
ers of  estates. 

This  is  a  case  between  landlord  and  ten- 
ant, and  not  between  tenants  in  common,  and 
it  is  only  when  we  confuse  the  one  with  the 
other,  or  attempt  to  apply  to  the  former  re- 
lation rules  of  law  applicable  solely  to  the 
latter,  that  there  can  be  any  doubt  about  the 
case.  The  facts  are  all  admitted  on  the  rec- 
ord, and  they  are  so  clear  and  simple  that  it 
is  impossible  to  be  misled  by  any  suggestion 
outsiae  of  the  controversy.  The  plaintiff  is 
the  owner  of  an  undivided  three  fourths  of 
certain  real  estate  in  the  city  of  New  York, 
and  the  defendant  Healey  is  the  owner  of 
the  other  fourth.  The  plaintiff  and  the  de- 
fendant, Healey,  as  such  owners,  united  in  a 
written  lease  to  the  defendants,  composing 
the  firm  of  Healey  &  Co.,  for  one  year  from 
the  1st  of  May,  1801,  and  at  a  yearly  rental  of 
$8,500,  payable  quarterly,  as  follows:  To 
the  plaintiff,  as  o^vner  of  three  fourths,  the 
sum  of  $1,593.75,  and  to  the  defendant  Hea- 
ley, as  the  owner  of  the  remaining  fourth, 
$531.25,  on  the  first  day  of  each  quarter.  The 
firm  of  which  the  defendant  Healey-  was  a 
member  entered  into  possession  of  the  prem- 
ises pursuant  to  this  lease,  and  remained 
therein  until  after  the  Ist  of  May,  1892, 
thereby  electing,  as  the  plaintiff  claims,  to 
continue  their  tenancy  for  another  year.  The 
defendants  failed  to  pay  to  the  plaintiff  the 
instaJment  of  rent  which  became  due,  as 
claimed,  on  the  Ist  of  August,  1892,  and  this 
action  was  brought  by  the  plaintiff  to  recov- 
er that  sum.  These  facts  are  all  alleged  in 
the  complaint,  and  the  answer  admits  the 
execution  of  the  lease,  its  terms,  and  tho 
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fact  that  the  defendants  continued  in  poe- 
session  after  the  expiration  of  th«  term.  But 
they  denied  that  they  thereby  elected  to 
continue  the  tenancy  for  another  year,  which, 
of  coiir&e,  was  nothine  more  than  the  de- 
nial of  a  legal  conclusion  arising  upon  con- 
ceded facts. 

The  only  defense  to  the  action  is  that  Hea- 
ley,  the  co-owner  with  the  plaintiff,  permit- 
ted his  firm  to  remain  in  possession  after 
the  expiration  of  the  year,  and  it  is  claimed 
that  he  not  only  had  the  right  to  do  that, 
but  to  continue  in  possession  by  virtue  of  his 
right  as  a  tenant  in  common,  although  it  is 
conceded  that  he  and  his  firm  went  into  pos- 
session only  by  virtue  of  the  terms  and  con- 
ditions of  the  lease.  It  was  one  of  the  con- 
ditions and  covenants  of  the  lease  that  the 
parties  of  the  second  part — that  is,  the  de- 
fendants— ^would  quit  and  surrender  the  de- 
mised premises  at  the  expiration  of  the  term. 
The  contention  on  the  part  of  the  defendants 
virtually  asserts  that,  although  they  went 
into  possession  under  this  lease,  they  were 
entitled,  in  virtue  of  Healey's  co-ownership, 
to  violate  this  covenant,  and  thus  remain  m 
possession  for  an  indefinite  period,  against 
the  will  of  the  plaintiff,  who  owned  three 
fourths  of  the  property.  There  can  be  no 
doubt  that,  where  lands  are  held  by  different 
parties  in  common  as  tenants  in  common, 
unity  of  possession  and  right  of  possession 
is  a  distinguishing  feature  of  those  relations. 
The  possession  of  one  tenant  in  common  is 
the  possession  of  the  other.  One  tenant  in 
common  cannot  bring  an  action  of  trespass 
against  another  for  entry  upon  and  enjoy- 
ment of  the  common  property.  The  growing 
crop  put  in  by  one  tenant  in  common,  who 
took  possession  exclusively  without  contract, 
goes  m  severalty  as  the  property  of  each,  on 
partition  made  while  the  crop  is  growing. 
The  rules  of  the  common  law  governing  the 
rights  of  tenants  in  common  are  quite  well 
understood.  But  they  have  no  application  to 
this  case.  The  unity  of  possession  and  right 
of  possession  which  attaches  to  an  estate  held 
in  common  may,  of  course,  be  severed  or  sus- 
pended by  agreement  of  the  parties.  A  deed  in 
fee  by  on^  tenant  in  common  to  another  severs 
this  unity  forever.  So,  too,  a  lease,  which  is 
nothing  more  than  a  conveyance  of  an  es- 
tate for  years,  severs  or  suspends  the  unity 
of  possession  and  right  of  possession,  and  all 
relations  as  co-owners,  at  least  for  the  time 
being,  and,  when  such  a  lease  is  made,  the 
parties  bear  to  each  other  all  the  relations, 
and  are  subject  to  all  the  obligations,  and 
entitled  to  all  the  rights,  of  landlord  and 
tenant.  The  lease  was  made  in  this  case. 
The  two  owners  in  common  were  the  land- 
lords. The  tenant  was  the  legal  entity  or 
partnership,  of  which  the  defendant  Healey 
was  a  member;  and  the  circumstance  that 
he  was  such  a  member  did  not  chant(c  the  ef- 
fect of  the  lease  in  the  slightest  particular. 
Freeman,  Cotenancy  k  Partition,  §§  29-33, 
86,  88,  89,  164,  198,  268;  4  Kent,  Com.  p. 
370;  O'Hear  v.  De  Ooeshriand,  33  Vt  593. 
All  this  is  very  clear,  if  we  consider  the  re- 
lations of  the  co-owners  to  each  other  and  to 
the  property  before  and  after  the  execution 
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of  the  lease.  Before  the  lease  was  executed, 
eii'Jier  or  botii  were  entitled  to  possession, 
aud  ncdther  could  lawfully  exclude  the  other. 
V'Ut  this  situation  was  completely  changed 
after  the-  lease.  Then  the  plaintiff,  although 
he  was  the  owner  of  an  undivided  three 
fourths  of  the  property,  could  not  enter  up- 
on it  or  enjoy  it  without  becoming  a  tres- 
pasi>er.  His  rights  were,  then,  governed 
solely  by  the  lease.  He  could  demand  renS. 
He  could  institute  summary  proceedings  un- 
der the  statute  regulating  the  rights  and  du- 
ties, ot  landlord  and  tenant.  In  a  word,  dur- 
iivjf  the  existence  of  the  lease,  his  peculiar 
rights  ss  a  tenant  in  common  were  r.i.ispend- 
ed,  ond  the  unity  of  possession  and  right  of 
posses$^iou  had  been  severed,  and,  for  ihe 
time  being,  abrogated  by  his  own  agreement* 
This  was  equally  true  of  the  defendant  and 
his  firm.  Although  he  owned  biit  an  undi- 
vided one  fourth  of  the  property,  yet  he  or 
his  firm  was  entitled  to  the  exclusive  posses- 
sion as  against  his  co-owner.  He  could 
maintain  an  action  of  trespass,  not  only 
against  the  other  owner,  but  any  stranger, 
which,  of  course,  he  could  not  do  in  virtue 
merely  of  his  co-ownership.  In  a  word,  his 
rights  and  powers  over  the  property  as  a 
tenant  in  common  were  suspended  during  the 
existence  of  the  lease,  and  his  firm  was  then 
in  possession  as  tenant,  entitled  to  all  the 
rights  as  a  tenant,  and  subject  to  all  the  ob- 
ligations and  incidents  of  that  relation. 
His  relations  to  the  plaintiff  as  a  lessee  con- 
tinued until  the  lease  was  terminated;  and 
it  could  not  be  terminated  in  any  other  way, 
so  far  as  the  defendant  is  concerned,  except 
by  fulfilling  the  covenant  of  the  lease,  which 
was  to  surrender  up  possession  at  the  expira- 
tion of  the  term.  This  the  firm  refused  to 
do,  and,  by  so  refusing,  it  is  said  that  they 
have  thrown  off  all  their  obligations  as  a 
lessee  under  a  written  lease,  and  without  the 
plaintiff's  consent  have  assumed  the  rights 
of  a  tenant  in  common ;  that  is,  the  right  to 
remain  in  possession  notwithstanding  the 
lease,  so  long  as  the  tenancy  in  common  con- 
tinues. 

No  one  can  question  the  rule  of  law  that, 
where  a  tenant  holds  over  after  the  expira- 
tion of  the  term,  the  law  will  imply  an  agree- 
ment to  hold  for  another  year,  and  that  the 
landlord  is  entitled  to  demand  rent  acoord- 
ijigly.  Ha^mes  v.  Aldrich,  133  N.  Y.  287. 
TTie  defendants  in  this  case  continued  in  dos- 
session  after  the  year  expired,  and  uniesa 
they  had  in  law  the  right  to  remain  in  pos- 
session, in  defiance  of  their  covenant  to  sur- 
render, then  there  is  no  defense  to  the  ac- 
tion. They  assumed,  by  the  lease,  all  the 
obligations  of  tenants  to  the  landlord,  and 
one  of  these  obligations  was  to  pay  the  rent 
stipulated  for  another  year  in  case  they  re- 
mained in  possession  after  the  term  expired. 
I  am  not  able  to  understand  how  this  obli- 
gation is  changed  by  the  circumstance  that 
Healey,  one  of  the  co-owners,  was  a  member 
of  the  finn  that  took  the  lease.  His  right 
of  possession  as  co-owner  was  suspended  by 
the  lease,  and  could  not 'revive  until  all  of 
its  covenants  were  fuHy  performed  by  the 
surrender.     Healey  was  not  the  landlord  or 
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the  tenant.  Th«  owners,  as  a  unit,  were  the 
landlords,  and  the  firm,  as  such,  was  the  ten- 
ant. It  might  just  as  well  be  uiged  that 
if  this  lease,  instead  of  running  to  the  firm 
of  which  Healey  was  a  memb&r,  ran  to  a 
corporation  in  which  he  was  a  shareholder, 
that  circumstance  would  change  the  legal  ef- 
fect of  holding  over  by  the  corporation.  It 
is  plain  that  Healey  could  not,  by  act  or 
word,  change  the  obligations  of  the  lease  as 
against  the  plaintiff.  It  is  ju»t  as  plain 
that  he  could  not,  by  act  or  word,  change  the 
legal  effect  of  holding  over  by  his  firm,  w 
change  the  legal  character  of  the  act  of  the 
firm  in  continuing  the  possession,  after  the 
term  expired.  The  law  declares  that  this 
act  is  an  election  on  the  part  of  the  tenant 
to  attorn  to  the  landlord  for  another  year, 
and  entitles  the  landlord  to  so  r^ard  it. 
Healey  had  no  more  power  to  change  the  le- 
gal effect  of  the  act  than  any  other  member 
of  the  firm.  He  could  not  be  a  lessee  one 
day,  and  a  tenant  in  common  the  next,  as  his 
interest  might  require.  The  firm  being 
bound  by  the  leajse,  he  was  also,  and  not  un- 
til after  all  of  its  covenants  and  conditions 
had  been  performed  by  surrender  of  the  pos- 
session could  he  resume  his  relatione  to  the 
property  as  a  tenant  in  common. 

This  anticipates  the  principal  defense  to 
the  action,  which,  as  disclosed  by  the  record, 
was  a  very  transparent  device  that  ought  not 
to  mislead  any  court.  It  appears  tnat  on 
the  20th  of  April,  1892,  just  as  the  year  was 
about  to  expire,  Healey,  in  his  individual 
name,  addressed  a  letter  to  his  firm  in  which 
he  consented  that  the  firm  might  remain  in 
possession  aftei*  the  year  expired.  Thus  the 
writer,  though  bound,  by  the  covenants  of 
the  lease,  to  surrender  the  possession  at  the 
end  of  the  year,  has,  by  writing  a  letter  vir- 
tually to  himself,  succeeded,  as  is  claimed,  in 
abrogating  the  lease  and  abolishing  the  de- 
lation of  landlord  and  tenant.  The  letter, 
when  offered  in  evidence,  was  excluded  by 
the  court  under  the  plaintiff's  objection, 
and  to  this  ruling  there  was  an  exception 
which  it  is  said  is  ground  for  reversing  the 
judgment.  All  that  the  letter  proved  was 
Hea ley's  permission  to  his  firm  to  remain  in 
possession,  and,  unless  that  permission 
changed  the  Icsgal  character  and  effect  of 
holding  over  or  continuing  in  posseesion,  it 
was  utterly  immaterial.  If  he  could  change 
the  obligations  of  the  lease  and  the  law  of 
landlord  and  tenant  in  this  respect,  he  could 
of  course  in  every  other  respect.  He  could, 
when  possession  had  been  obtained  under 
the  lease,  write  a  letter  to  himself,  or  to  his 
firm,  permitting  them  to  occupy  the  proper- 
ty at  a  reduced  rental,  or  without  any  rent 
at  all.  The  moment  that  we  concede  the 
principle  that  Healey  could  do  something  to 
change  the  relations  of  the  parties  after  the 
po&<ei;>sion  under  the  lease  which  his  part- 
ners could  not  do,  the  most  absurd  conse- 
quences must  follow.  The  only  just  and  con- 
sistent rule  in  such  cases  must  be  that  when 
a  tenant  in  common  unites  in  a  lease,  as  the 
parties  here  did,  their  rights  and  obligations 
are  governed  by  that  lease .  while  it  is  in 
force,  and  the  lease  is  continued  or  abrogated 
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in  such  cases  in  the  same  way  and  by  the 
same  acts  that  leases  are  continued  and  ab- 
rogated in  all  cases.  The  presence  of  one  of 
the  joint  owners  in  the  firm  to  which  the 
demise  was  made  cannot  take  this  case  out 
of  the  general  law  of  landlord  and  tenant. 
The  plaintiff,  by  the  lease,  surrendered  to  the 
firm  to  which  the  demise  was  made  as  a 
firm,  and  not  to  any  individual  member 
thereof,  his  right  to  the  possession  as  a  ten- 
ant in  common  so  long  as  that  lease  re- 
mained in  force.  Thus,  while  he  lost  the 
right  to  the  possession,  he  acquired  the  right 
to  demand  the  stipulated  rent.  The  right 
of  his  co-owner  was  affected  by  the  lease  in 
precisely  the  same  way.  His  individual 
right  to  the  possession  as  a  tenant  in  common 
was  suspended  for  the  demised  term,  and  his 
firm,  as  such,  acquired  the  right  to  the  ex- 
clusive possession.  The  duration  of  the 
lease  was  fixed  by  its  terms  and  by  the  law, 
and  one  of  the  parties  could  not  change  it 
without  the  consent  of  all.  The  legal  ^ect 
of  that  instrument  was  to  vest  in  the  firm, 
as  such,  the  exclusive  possession  and  enjoy'- 
ment  of  the  premises  for  one  year,  in  case 
they  were  surrendered  at  the  end  of  that 
time,  but  if  they  were  not,  and  the  firm  still 
retained  the  possession,  then  for  an  addi- 
tional year,  at  the  option  of  the  plaintiff. 
It  was  a  legal  right  which  the  plaintiff  ac- 
quired by  the  contract  to  treat  the  defend- 
ants as  tenants  for  another  year  when  they 
continued  the  possession,  and  Healey  could 
not  change  or  destroy  that  right  any  more 
than  the  plaintiff  could  change  or  nullify 
any  right  which  the  firm  acquired  by  the  de- 
mise. Healey  could  no  doubt  waive  his 
right  to  his  share  of  the  rent,  or  give  it  to 
his  firmi  if  he  chose  to  do  so,  but  he  could 
not  relieve  the  firm  from  their  obligations 
to  pay  to  the  plaintiff  his  share,  either  be- 
fore the  year  expired,  or  after,  if  they  re- 
mained in  possession,  and  he  elected  to  treat 
them  as  tenants.  The  firm,  being  a  tenant 
under  the  lease,  could  not,  through  Healey, 
one  of  the  members,  change  the  terms  or  clb- 
ligations  of  that  contract  any  more  than 
it  could  if  Healey  was  not  a  member,  or  any 
more  than  the  plaintiff  could,  to  the  preju- 
dice of  the  tenant.  The  letter  of  Healey  to 
his  firm,  or  to  himseif,  attempted  to  do  all 
this.  It  was  an  attempt  on  his  part  to  ex- 
tend the  right  of  the  tenant  under  the  lease 
to  remain  in  possession  without  incurring 
the  legal  consequences  which  the  law  at- 
taches to  that  act.  He  had  no  more  power 
or  right  to  do  that  than  the  plaintiff  would 
have  to  resume  possession  as  tenant  in  com- 
mon after  receiving  a  quarter's  rent  on  the 
second  year,  and,  if  the  owner  of  three 
fourths  of  the  common  estate  could  not 
change  the  legal  rights  of  the  parties  un- 
der the  lease,  it  is  difficult  to  see  how  the 
owner  of  one  fourth  could.  What  Healey 
said  to  his  firm  and  to  himself  was  virtually 
this:  "We  will  remain  in  possession  after 
the  year  notwithstanding  our  covenant  to 
surrender,  and  by  virtue  of  my  relations  to 
the  property  as  tenant  in  common  I  absolve 
you  and  myself  from  all  the  legal  conse- 
quences of  "the  act;  and,  although  we  have 
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obtained  the  exclusive  possession  under  a 
lease,  we  can  now  continue  to  hold  it  indefi- 
nitely, without  regard  to  the  lease  or  its  ob- 
ligations, but  as  tenants  in  oommon.'*  The 
learned  trial  court  very  properly  held  that 
proof  of  such  a  transparent  device  to  nullify 
a  solemn  contract  wa»  not  admissible. 

The  only  ground  of  defense  presented  at 
the  trial  was  that  Healey  had  at  all  times, 
as  tenant  in  common,  the  right  of  possession, 
and  that  he  could,  under  that  right,  keep 
his  firm  in  possession  indefinitely.  Both 
«ides  moved  for  the  airection  of  a  verdict, 
and  neither  party  asked  to  have  any  ques- 
tion presentcKl  to  the  jury.  The  court  di- 
rected a  verdict  for  the  plaintiff,  thus  deter- 
mining all  questions  of  fact,  if  any,  as  well 
-as  the  questions  of  law,  against  the  defend- 
ants. They  are  now  precluded  from  raising 
nny  questions  in  this  court,  except  such  as 
arise  from  undisputed  or  admitted  facts. 
They  must  stand  or  fall  upon  the  proposi- 
tion urged  at  the  trial,  which,  in  effect,  was 
that  although  the  unity  of  possession  and 
right  of  possession  were  severed  by  the  lease 
HM  suspended  for  the  whole  period  of  its 
-duration,  yet  Healey  retained  the  right  to 
extend  the  term  of  the  demise  at  his  own  will 
and  without  the  consent  of  the  plaintiff,  and 
-could  absolve  his  firm,  which  was  the  tenant, 
from  all  the  legal  consequences  of  holding 
•over.  Tf  that  proposition  is  law,  then  this 
action  was  well  defended.  In  my  opinion, 
such  a  proposition  is  utterly  indefensible, 
and  hence  I  conclude  that  the  plaintiff  was 
entitled  to  recover,  and  that  the  judgment 
*be]ow  is  right.  We  have  no  right  in  this 
-court  to  draw  inferences  of  fact  from  the 
evidence  for  the  purpose  of  reversing  a 
judgment,  though  we  may  in  order  to  sus- 
tain it.  Nor  have  we  any  right  to  assume 
that  this  is  a  hard  case,  where  the  harshness 
•of  the  law  should  be  tempered  by  the  spirit 
of  equity.  There  is  nothing  in  the  record 
hefore  us  to  .show  that  this  is  a  hard  case,  if 
that  were  of  any  consequence.  So  far  as  we 
Icnow,  or  can  know  from  the  record,  the  de- 
fendants remained  in  possession  of  the  prem- 
ises during  the  whole  quarter  for  which  the 
plaintiff  recovered  rent,  and,  if  that  be  so, 
the  judgment  compelled  them  to  pay  only 
the  agrwd  rent  for  the  premises  which  they 
"have  possessed  and  enjoyed.  If  they  have 
moved  out,  and  the  plaintiff  has  resumed 
possession  or  relet  the  premises,  their  obli- 
gation to  pay  rent  has  ceased,  since  the 
plaintiff  could  not  recover  double  rent.  If 
they  have  moved  out  and  left  the  premiiies 
vacant  and  unrented,  it  is  their  own  fault, 
since,  if  Healey  could,  while  tney  were  in 
possession  under  the  leasee,  extend  the  right 
of  possession,  he  certainly  could,  after  mov- 
ing out,  sublet  or  relet  the  premises.  In 
any  aspect  in  which  the  case  is  viewed,  no 
reason  can  be  found  for  disturbing  the  judg- 
ment, and  it   should  therefore    be  affirmed. 

It  may  be  proper,  before  closing,  to  notice 
the  grounds  upon  which  the  prevailing  opin- 
ion rests.  It  is  based  upon  two  inferences, 
— one  of  fact  and  the  other  of  law:  (1) 
That  since  the  plaintiff's  signature  does  not 
appear  from  the  printed  copy  of  the  leaae 
43  L.  R.  A. 


contained  in  the  record  to  be  attached,  and 
that  of  both  Healey  and  his  firm  do  ao  ap- 
pear, then  it  may  be  that  Healey  executed 
the  lease  for  the  plaintiff  as  his  agent;  and 
(2)  being  agent  for  the  plaintiff  to  make  the 
lease,  he  had  authority  also,  aa  agent  for 
the  plaintiff,  to  bind  hun  by  givii^  his  firm 
permission  to  remain  in  possession  after  the 
year  expired.  The  inference  of  agency  or 
actiud  authority  from  the  plaintiff  is  based 
solely  upon  the  e^tsence  of  his  signature  from 
the  copy  of  the  lease  aa  printed  in  the  record, 
which  may  be  due  to  a  blunder  of  the  printer 
or  scrivener.  This  inference  of  fact  is  made, 
not  only  againat  the  findings  of  the  trial 
court  that  no  such  authority  in  fact  or  in 
law  was  possessed  by  Healey.  but  against  the 
admission  of  the  pleadings  that  both  of  the 
common  owners  united  in  making  the  lease: 
and  that,  too,  not  for  the  purpose  of  sustain- 
ing the  judgment,  but  of  reversing  it.  If  the 
lease  bad  not  been  printed  in  the  record  at 
all,  the  plaintiff's  caae  would  stand  admitted 
upon  the  record,  as  it  does  now.  It  ia  hard- 
ly necessary  to  add  that  a  fact  admitted  by 
the  pleading  cannot  be  contradicted  or  qual- 
ified by  equivocal  inferences  from  the  proofs 
in  any  case,  and  much  lees  is  it  permissible 
in  this  court,  for  the  purpose  of  reversing  a 
judgment  based  not  only  upon  the  admission, 
but  upon  the  findings  of  the  trial  court 
which  negative  the  existence  of  such  fact. 
The  proposition  of  law  that  an  agent,  to  exe- 
cute a  lease  for  a  definite  term,  has  powM* 
to  bind  his  principal  by  a  renewal  or  ex- 
tension of  the  time,  will,  I  venture  to  say,  be 
found  equally  difficult  to  maintain. 

It  may  finally  be  observed  that  the  circum- 
stance that  the  plaintiff's  signature  does  not 
appear  upon  the  copy  of  the  lea^e  in  the  rec- 
ord has  not  the  slightest  significance,  and  is 
not  even  referred  to  in  the  defendants'  brief, 
and  was  not  mentioned  at  the  argument. 
We  might  as  well,  upon  the  same  reasoning, 
reverse  a  judgment  upon  a  promissory  note 
appearing  in  the  record  without  signature, 
when  the  execution  and  delivery  were  ad- 
mitted by  the  pleadings. 

Parker,  Ch.  J.,  concurs. 


William  D.  PALMER,  Respt,, 

V. 

LARGHMOXT      ELECTRIC      COMPANY, 

Appt. 

(168  N.  Y.  231.) 

1.     Poles    for    electrle-llflflftt    -wires    are 
not  additional  barden*  upon  tlie  fee 

Note. — ^This  case  presents  a  new  qoestion. 
It  distinguishes  between  electric-light  wires  and 
telephone  and  telegraph  wires  with  respect  to 
constituting. an  additional  burden  upon  the  fee 
of  a  highway. 

As  to  the  burden  of  telegraph  or  telephone 
wires  on  highways,  see  note  to  People  t.  Eaton 
(Mich.)  24  L.  R.  A.  721.  See  also  Eels  t. 
American  Teleph.  &  Teleg.  Co.  (N.  Y.)  2o  L.  R. 
A.  640 :  Cater  v.  Northwestern  Teleph.  Kxcb. 
Co.  (Minn.)  28  L.  R.  A.  310:  Postal  Teleg. 
Cable  Co.  t.  Eaton  (III.)  30  L.  R.  A.  722;  and 
Magee  t.  Overshlner  (Ind.)  40  L.  R.  A.  870. 
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of  a  eovntrr  ItifflivraT  in  m  to'vm  which 
has  granted  the  right  to  maintain  the  wiree 
and  contracted  for  lighting  the  streets  with 
the  electric  lights,  as  light  may  be  necessary 
for  the  safe  use  of  the  streets. 
9.  Tbe  determination  by  tovrn  an- 
tboritles  of  tbe  neeeaalty  of  eleetrto 
llffht  In  a  lilfflft'vrar  cannot  be  questioned 
in  a  proceeding  by  an  abutting  owner  to  com- 
pel the  removal  of  the  wires  and  poles  from 
in  front  of  his  premises. 

(Martin  and  Vann,  JJ.^  dUsent.) 
(February  28,  1809.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Ck>urt,  Second  Department,  affirming  a  judg- 
ment of  a  Special  Term  for  Westchester 
County  in  favor  of  plaintiff  in  an  action 
'brought  to  compel  aefendant  to  remove 
-electric-light  poles  from  the  highway  in 
front  of  plaintiff's  property.    Reversed. 

The  fact»  are  stated  in  the  opinion. 

Mr.  William  Samuel  Joluisoii,  for  ap- 
pellant : 

The  poles  of  the  defendant  electric  com- 
pany, since  they  are  necessary  to  the  lighting 
•of  the  public  highway,  are  lawfully  placed 
in  the  street  in  front  of  plaintiff's  land,  and 
cannot  be  ejected  therefrom. 

An  electric-light  pole  can  be  placed  in  the 
public  streets  of  an  incorporated  village 
without  consent  of  or  compensation  to  the 
owner  of  the  fee  of  the  street,  where  the  pole 
is  used  to  effect  the  purpose  of  lighting  the 
-public  street. 

Consumers*  Qas  d  Electric  Light  Co.  v. 
Congress  Spring  Co.  61  Hun,  133;  Tuttle  ▼. 
Brush  Electric  Illuminating  Co.  18  Jones  & 
:S.  464;  Electric  Constr.  Co.  v.  Heffeman,  34 
N.  Y.  S.  R.  436;  Johnson  v.  Thomson-Hous- 
ton Electric  Co.  64  Hun,  469. 

It  woA  error  for  the  trial  court  to  exclude 
•evidence  showing  that  the  district  furnished 
with  electric  lights  by  defendant  is  a  large 
and  populous  village. 

Witcher  v.  Holland  Waterworks  Co.  66 
Hun,  619;  Van  Brunt  v.  Flathush,  128  N.  Y. 
50. 

Mr.  William  Porter  Allen*  for  respond- 
'ent: 

Pvjectment  is  the  proper  form  of  remedy. 

Eels  v.  American  Tcleph.  d  Teleg.  Co.  143 
:N.  Y.  133,  25  L.  R.  A.  640. 

Defendant  is  attempting  to  maintain  a 
new  and  exclusive  easement  over  plaintiff's 
land  in  addition  to  that  of  the  public  to  pass 
and  repass. 

Williams  ▼.  New  York  C.  R.  Co.  16  N.  Y. 
'97,  69  Am.  Dec.  651;  Eels  v.  American 
Telcph.  d  Telcg.  Co.  143  N.  Y.  133,  26  L.  R. 
A.  640 ;  Story  v.  New  York  Elev.  R.  Co.  90  N. 
Y.  122,  43  Am.  Rep.  146 ;  Fobes  v.  Rome,  W. 
^  0.  R.  Co.  121  N.  Y.  505.  8  L.  R.  A.  453. 

Palmer  avenue  is  a  rural  highway,  and  not 
an  urban  street,  and  the  town  of  Mamaro- 
neck  cannot  be  considered  a  thickly  popu- 
lated community,  but  is  a  purely  rural  dis- 
trict. 

The  objections  to  the  offers  to  prove  were 
made  because  the  offers  were  not  the  proper 
method  of  presenting  the  matters  that  de- 
fendant desired  to  prove. 
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There  are  few  Judges  of  experience  that 
will  receive  an  offer  of  proof. 

Coulson  V.  Whiting,  12  Daly,  408;  Hosley 
V.  Black,  28  N.  Y.  438;  Pepin  v.  Lachenmey- 
er,  45  N.  Y.  27. 

The  poles  and  overhead  wires  were  not  nec- 
esMiry  to  the  lighting  of  the  public  highway. 

Reining  v.  Ne\o  York,  L.  d  W.  R.  Co.  128 
N.  Y.  167,  14  L.  R.  A.  133;  Craig  v.  Roches- 
ter City  d  B.  R.  Co.  39  N.  Y.  404 ;  Story  v. 
New  York  Elev.  R.  Co.  90  N.  Y.  122,  43  Am. 
Rep.  146. 

Defendant  has  unlawfully  disseised  the 
plaintiff. 

A  company  cannot  even  lay  gas  pipes  in  a 
country  highway  without  the  consent  of  or 
oompeneation  to  the  owner  of  the  fee. 

Bloomfield  d  R.  Natural  Oaslight  Co.  r. 
Calkifis,  62  N.  Y.  386;  Eels  v.  American 
Teleph.  d  Teleg.  Co.  143  N.  Y.  133,  25  L.  R. 
A.  640. 

Haiffht,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  ejectment  to  compel 
the  defendant  to  remove  its  poles  and  wires 
from  Palmer  avenue,  in  front  of  the  plain- 
tiff's premises.  The  plaintiff  is  the  owner  of 
lands  at  the  comer  of  Palmer  and  Rushmore 
avenues,  in  the  town  of  Mamaroneck,  Wesir 
chester  county,  and  his  fee  extends  to  the 
center  of  the  highways,  subject  to  the  ease- 
ments of  the  public  therein.  The  defendant 
is  an  electric  corporation,  organized  under 
the  transportation  corporations  law  of  this 
state,  having  for  its  objects  the  manufacture 
and  use  of  electricity,  for  producing  light, 
heat,  or  power,  and  in  lighting  streets,  ave- 
nues, public  parks  and  places,  and  public 
and  private  buildings  of  cities,  villages,  and 
towns  within  this  state.  On  the  14th  day 
of  March,  1894,  it  obtained  a  grant  from  the 
town  board  of  the  town  of  Mamaroneck,  giv- 
ing it  the  right  to  construct  and  main&in 
suitable  lines  of  wire  for  the  purpose  of  con- 
ducting electricity  to  such  points  within  the 
coi-porate  limito  of  the  town  as  may  seem  fit 
to  the  company,  subject,  however,  to  certain 
rules  and  restrictions  specifically  mentioned, 
among  which  were  the  requirements  that 
the  wires  should  be  insulated,  conducted  up- 
on pdles  of  a  specified  size  and  uniformity, 
maae  straight  and  attractive  in  appearance, 
on  which  wires  should  be  strung^  not  lese 
than  18  feet  from  the  ground.  The  grant 
contained  l.c  further  condition  that  the 
company  shall  furnish  to  the  town  $100 
worth  of  light,  free  of  charge,  each  and 
every  year,  and  for  every  $1,000  worth  of 
light  bought  by  the  towh  from  the  company 
an  additional  $100  worth  of  free  light  shall 
be  furnished,  the  lights  to  be  placed  in  such 
locations  as  shall  be  designated  by  the  town 
board.  Pursuant  to  this  grant,  the  town 
contracted  for  certain  lighU  at  the  rate  of 
$22.50  per  light  per  year;  and  thereupon, 
pursuant  to  the  grant  and  contract,  the  de- 
fendant constructed  its  line  of  wire  through 
Rushmore  and  Palmer  avenues,  locating  a 
light  on  the  corner  of  those  avenues  in  frolit 
01  plaintiff's  premises,  and  erected  on  Palm- 
er avenue,  in  front  of  hia  premises,  two  poles. 
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on  which  the  wires  were  Btmng,  and  which 
the  evidence  shows  were  necessary  to  enable 
the  company  to  perform  its  contract  with  the 
town.  This  action  was  prosecuted  to  recover 
the  possession  of  the  lands  occupied  by  these 
poles,  and  for  damages. 

The  care,  management,  and  control  of  the 
public  ways  devolve  upon  the  local  munici- 
pal government  in  which  they  are  located; 
and  it  is  the  duty  of  the  local  government 
to  maintain  them  in  such  condition  that  the 
public,  by  the  exercise  of  due  care,  may  pass 
over  tbem  in  safety.  In  the  darkness  of  the 
night,  in  crowded  thoroughfares,  light  is  an 
impoirtant  aid,  largely  tending  to  promote 
the  convenience,  as  well  as  the  safety,  of  the 
traveling  public.  It  is  not  only  one  of  the 
uses  to  which  the  public  ways  may  be  de- 
voted, but,  in  the  case  of  crowded  thorough- 
fares, a  duty  devolves  upon  the  munici]^- 
ity  of  supplying  it.  In  such  cases  it  is  one 
of  the  burdens  upon  the  fee  which  must  be 
borne  as  an  incident  to  the  public  right  of 
traveling  over  the  way,  and  is  deemed  one 
of  the  uses  for  which  the  land  was  taken  as 
a  public  highway.  Johnson  v.  Thomson- 
Houston  Electric  Co,  54  Hun,  469;  Consum- 
ers^ Oas  d  Electric  Light  Co,  v.  Congress 
Spring  Co.  61  Hun,  133 ;  Witcher  v.  Holland 
"Waterworks  Co,  66  Hun,  619,  Affirmed  142 
N.  Y.  626;  Hequemhourg  v.  Dunkirk,  49 
Hun,  650 :  8un  Printing  A  Pub.  Asso,  v.  ijew 
York,  162  N.  Y.  257,  265,  37  L.  R.  A.  788; 
Van  Brunt  v.  Flatlush,  128  N.  Y.  50,  56. 

As  we  understand  the  opinion  of  the 
learned  court  below,  its  views  are  in  ac- 
cord with  our  own'  as  applied  to  public  high- 
ways in  cities  and  incorporated  villages; 
but  it  reached  the  conclusion  that  the  rule 
was  different  with  reference  to  country  high- 
ways, and  that  the  density  of  population 
ought  not  to  be  made  the  test  in  determining 
the  line  in  respect  to  easements  which  sepa- 
rate the  urban  from  the  rural  districts.  6 
App.  Div.  12.  That  court  was  also  of  the 
opinion  that  this  case  was  controlled  by  the 
case  of  Eels  v.  American  Teleph.  d  Teleg.  Co. 
143  N.  Y.  133,  25  L.  R.  A.  640.  Our  views 
are  somewhat  different.  We  think  the  Eels 
Case  is  clearly  distinguishable  from  that  un- 
der consideration.  In  that  case  ejectment 
was  brought  to  remove  the  poles  of  a  tele- 
graph and  telephone  company  which  were 
not  used  in  any  sense  for  a  street  purpose. 
It  is  urged  that  the  wires  might  oe  used 
for  the  purpose  of  notifying  the  fire  depart- 
ment of  a  municipality  of  the  breaking  out 
of  a  fire.  Undoubtedly,  and  so  far  as  they 
ore  used  for  that  purpose,  it  clearly  would 
be  for  a  municipal  purpose;  but  there  is  a 
broad  distinction  between  a  municipal  pur- 
pose and  a  street  purpose.  The  primary  ob- 
ject of  highways  is  for  the  public  travel  by 
persons  and  animals,  and  by  carriages  or 
vehicles  used  for  the  transportation  of  per- 
sons and  goods,  other  than  by  railroads. 
Sewers  drain  the  surface  water  from  the 
highways,  and  thus  relieve  them  from  im- 
pairment and  destruction.  In  this  respect 
sewers  are  for  a  street  purpose.  In  addition, 
they  may  drain  also  the  abutting  property 
and  houses,  and  thus  tend  to  promote  the 
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public  health.  In  this  respect  tney  are  for 
a  municipal  purpose.  Water  supplied  by 
mains  through  the  highways  may  be  used 
for  cleansing  and  spriiming  the  streets.  In 
this  respect  it  is  for  a  street  purpose.  It 
may  be  used  by  the  abutting  owners  for 
cleansing  and  for  domestic  purposes,  and  ia 
also  used  for  the  extinguishment  of  fires. 
In  this  respect  it  is  for  a  municipal  pur- 
pose. Light  is,  as  we  have  seen,  an  aid  to 
the  public  in  the  night-time  in  traveling  upon 
the  highway.  It  is  therefore  used  for  a 
street  purpose.  All  of  the  street  purposes 
which  we  have  referred  to  are  clearly  inci- 
dent to  the  highway,  and  are  deemed  within 
the  grant  of  lands  for  highway  purposes 
whenever  the  necessity  for  these  uses  arises. 
Not  so  with  telegraph  and  telephone  wires. 
They  in  no  way  preserve  or  improve  the 
streets,  or  aid  the  public  in  traveling  over 
them. 

We  are  thus  brought  to  a  consideration  of 
the   difference  between    urban    and    rural 
streets.    That  there  is  a  distinction  between 
such  streets  has  long  been  recognized  by  the 
authorities;   but  a  careful  examination  of 
the  cases  discloses  the  fact  that  the  distinc- 
tion arises  out  of  the  necessary  requirementa 
of  the  public  in  the  use  made  of  them.     Dil- 
lon, in  his  work  upon  Municipal  Corpora- 
tions    (vol.  2,  8  688),  says:     In  "the  au- 
thor's judgment,  the  uses  to  which  streets- 
in  towns  and  cities  may  l^itimately  be  put 
are  greater  and  more  numerous  than  with 
respect  to  ordinary  roads  or  highways  in 
the  country.    With  reference  to  the  latter 
all  the  public  requires  is  the  easement  of 
passage    and    its    incidents;     .     .     .     but, 
with  respect  to  streets  in  populous  places, 
the  public  convenience  requires  more  thanr 
a  mere  right  to  pass  os^er  and  upon  them. 
They  may  need  to  be  graded  and  brought 
to  a  level,  and  therefore  the  public  or  mu- 
nicipal authorities  may  not  only  change  the 
surface,  but  cut  down  trees,  dig  up  the  earth, 
and  may  use  it  in  improving  the  street  or 
olsewhere,  and  may  make  culverts,  drains, 
and  sewers  upon  or  under  the  surface."  This 
same  distinction  was  made  in  Bloomfield  d 
R.  Natural  Gaslight  Co.  v.  Calkins,  62  N.  Y. 
386,  in  which  it  was  held  that  a  gaslight 
company  could  not  lay  its  pipes  in  a  country 
highway  without  compensation  to  the  owner 
of  the  abutting  land,  where  its  pipes  were 
not  uped  for  the  lighting  of  the  nigh?rfty 
through  which  the  company  sought  to  lay 
its  pipes.     But  the  owner  of  the  fee  in  a 
country  highway,  taken,  opened,  and  dedi- 
cated for  a  public  use,  is  entitled  to  no  fur- 
ther compensation  after  the  territory  has  be- 
oome  thickly  settled  and  the  highway  has 
become  a  street  of  an  incorporated  city.  This 
was  recognized  in  the  Eels  Case,  and  it  is 
therefore  apparent  that,  at  the  time  the  land 
was  taken  for  a  highway,  it  was  impliedly 
dedicated  to  the  uses  whidi  the  public  might 
in  the  future  require.    Light  may  not  be 
necessary  in  an  ordinary  country  highway, 
and  yet  there  may  be  country  roads  in  which 
the  travel  is  so  great  as  to  make  light  a  ne- 
cessity in  order  to  avoid  collisions  and  in- 
juries in  the  nightrtime.    The  inhabitants  oi 
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our  large  cities  are  in  a  measure  supplied 
with  food  and  other  necessaries  of  life  from 
the  surrounding^  country.  Scarcely  a  city 
can  be  named  in  which  there  will  not  be 
found  one  or  more  great  public  highways 
leading  into  the  country,  which,  day  and 
night,  are  thronged  with  teams  transporting 
the  produce  of  the  farm  to  the  markets  of 
the  city.  Towne,  in  some  instances,  have 
recognized  the  public  necessity,  and  have 
cau^  some  of  these  thoroughfares  to  be 
lighted.  In  many  of  our  towns  there  are 
villages  of  considerable  size  remaining  unin- 
corporated, in  which  lights  in  the  street 
would  be  of  great  convenience,  and  nutter iai- 
ly  add  to  the  safety  of  the  public.  May  not 
towns  properly  supply  these  streets  and 
thronged  highways  with  light?  If  they  may, 
they  may  properly  contract  with  others  to 
supply  tike  light.  The  court  below  appears 
to  have  feared  trouble  with  reference  to  the 
determination  of  the  question  of  the  neces- 
sity for  light  by  the  courte,  and  thought 
that  eacn  case  would  have  to  be  determined 
on  its  own  facte,  and  that  the  decision  in 
each  would  vary  with  the  varying  minds  and 
judgmente  of  the  courte  and  petit  jurors; 
but  we  apprehend  no  difficulty  in  this  regard. 
We  thinlc  that  question  should  be  left  to 
the  determination  of  the  parties  specified  by 
the  stetute.  Indeed,  it  appears  to  us  that 
the  question  under  discussion  is  entirely  con- 
trolled by  the  stetute.  The  stetute  not  only 
authorizes  the  incorporation  of  companies 
for  supplying  gas  for  the  lighting  of  streete 
in  cities,  towns,  and  villages,  but  it  also  au- 
thorizes the  incorporation  of  companies  for 
the  manufacturing  and  supplying  of  elec- 
tricity for  lighting  streets,  avenues,  public 
parks,  and  places  in  cities,  villages,  and 
towns.  It  then<  provides  that  such  corpora- 
tions using  electricity  for  light,  heat,  or  pow- 
er, may  carry  on  the  business  of  lighting  "by 
electricity  or  using  it  for  heat  or  power  in 
cities,  towns,  and  villages  within  this  stete, 
and  the  streete,  avenues,  public  parks,  and 
places  thereof,  and  j^ublic  and  private  build- 
ings therein;  and  for  the  purposes  of  such 
business  to  generate  and  supply  electricity, 
.  .  .  and  to  lay,  erect,  and  construct 
suitable  wires  or  other  conductors,  with  the 
necessary  poles,  pipes,  or  other  fixtures  in, 
on,  over,  and  under  the  streete,  avenues,  pub- 
lic parks,  and  places  of  such  cities,  towns, 
or  villa^ges,  for  conducting  and  distributing 
electricity,  with  the  consent  of  the  municipsu 
authorities  thereof,  and  in  such  manner  and 
under  such  reasonable  regulations  as  they 
may  prescribe."  Transportetion  Corpora- 
tions Law,  S§  60,  Gl.  The  town  law  provides 
that  a  town  is  a  municipal  corporation,  com- 
prising the  inhabitente  within  ite  bounda- 
ries.    §  2. 

It  will  be  observed  that  no  distinction  is 
made  by  the  stetute  between  cities,  towns, 
and  villages;  that  a  corporation  organized 
under  the  provisions  of  the  act  may,  with 
the  consent  of  the  municipal  authorities, 
under  such  reasonable  regulations  as  they 
may  prescribe,  construct  suiteble  wires  or 
other  conductors  with  the  necessary  poles, 

Sipes,  or  other  fixtures  in,  on,  over,  and  un- 
er  the  streete,  ete.,  of  a  town,  as  well  as 
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that  of  the  city  or  an  incorporated  village. 
Who  can  bettor  determine  the  necessity  Sw 
light  in  a  highway  than  the  inhabitente  of 
the  town  through  which  it  runs?  Shall  the 
courte  assume  uie  prerogative  of  saying  that 
a  town  shall  or  shall  not  have  light,  when 
t^ie  stetute  provides  that  ite  municipal  au- 
thorities shidl  determine  the  question?  No 
citizen  of  the  town  is  here  complaining  with 
reference  to  the  action  of  the  municipal  au- 
thorities of  the  town  of  Mamaroneck  in  con- 
tracting with  the  defendant  for  light.  If 
these  town  officers  have  exceeded  their  au- 
thority, and  wasted  the  public  moneys,  the 
courte  are  open  to  correct  the  abuse  and  pre- 
vent the  waste  in  a  suit  by  a  texpayer;  but 
no  such  person  is  here  complaining  of  the 
action  of  the  town  authorities.  The  plain- 
tiiT  is  not  complaining  of  the  contract  or  of 
the  supplying  of  his  premises  with  light. 
He  is  seeking  compensation  for  the  ground 
occupied  by  the  poles  of  the  company  in  the 
highway  in  front  of  his  premises.  The  au- 
thorities of  his  town  having  determined  the 
necessity  for  the  lighte  and  contracted  with 
the  defendant  to  furnish  it,  and  the  light  be- 
ing for  a  street  purpose,  we  think  no  burden 
IS  placed  upon  the  fee  that  was  not  within 
the  implied  contemplation  of  the  parties  at 
the  time  the  land  was  taken  and  dedicated 
to  highway  purposes. 

Our  conclusion  is  supported  by  authority. 
In  the  case  of  Van  Brunt  v.  Flaihush,  128 
N.  Y.  50,  Earl,  J.,  refers  to  the  question 
we  have  had  under  consideration  in  discuss- 
ing the  right  to  construct  a  sewer  in  the 
town  of  Flatlande.  He  says:  "If  the  leg- 
islature had  authorized  a  system  of  sewer- 
age in  the  town  of  Flatlands,  for  the  co]> 
venience,  health,  and  welfare  of  the  inhabi- 
tente of  that  town,  and  this  sewer  had  been 
projected  with  lateral  sewers,  with  the  priv- 
ilege of  the  ownei's  of  adjacent  lote  to  con- 
nect their  lote  therewith,  then  we  are  in- 
clii)ed  to  believe,  for  reasons  we  need  not  now 
state,  that  the  character  of  the  avenue  and 
of  the  locality  was  such,  and  the  population 
is  such,  that  the  sewer  could  be  built  in  the 
avenue  without  the  consent  of  the  fee  own- 
ers, and  without  compensation  to  them." 
In  the  case  under  consideration,  as  we  have 
seen,  the  legislature  has  authorized  the  mu- 
nicipal authorities  of  the  town  to  contract 
for  the  providing  of  light  for  street  purposes. 
Again,  in  the  case  of  Witoher  v.  Holland  Wa- 
tencorka  Co.  66  Hun,  619,  an  action  was 
brought  by  an  abutting  owner  to  recover  the 
possession  of  lands  in  a  public  highway,  oc- 
cupied by  the  defendant  with  water  pipes 
and  a  hydrant.  The  village  of  Holland  was 
unincorporated.  A  water  pipe  had  been  laid 
throuffh  the  highway,  and  hydrants  had  been 
effteblished,  from  which  the  water  might  be 
teken  for  street  purposes.  It  was  held  in 
the  general  term  that  there  was  a  public  ne- 
cessity for  the  water,  and  that,  it  being  for 
street  purposes,  the  plaintiff  was  not  enti- 
tled to  recover,  and  that  conclusion  was  af- 
firmed in  this  court.  142  N.  Y.  626.  And 
in  the  case  of  People,  Woodhaven  Oaslight 
Co.,  V.  Deehan,  163  N.  Y.  528,  we  held  that 
a  grant  by  the  authorities  of  a  town  to  a 
gaslight  company  to  lay  conductors  for  con- 
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ducting  gas  through  the  public  highways  of 
the  town  was  valid. 

There  is  no  question  of  public  policy  that 
is  adverse  to  our  contention.  It  may  be 
that  the  owners  of  the  fee  in  highways  should 
not  be  burdened  with  sewers,  conductors,  or 
wires  in  which  they  have  no  interest  or 
right  to  use,  but  which  are  intended  for  the 
use  of  other  localities;  but  sewers,  conduct^ 
or 8,  and  lighting  wires  intended  for  the  use, 
benefit,  aikl  improvement  of  the  highway 
through  which  they  pass,  and  of  the  abut- 
ting owners  thereon,  which  promote  the 
comfort  and  safety  of  the  traveling  public, 
stand  upon  a  different  footing,  and  impose 
no  burden  upon  the  fee  not  intended  by  the 
grant  for  highway  purposes.  It  may  be  that 
some  prejudice  exists  against  wires  strung 
on  unsightly  poles;  but  the  statute  empow- 
ers the  citizens  of  the  locality,  through  their 
diUy  constituted  authoritiee,  to  determine 
the* manner  and  the  regulations  in  and  imder 
which  the  wires  shoula  be  constructed.  They 
may  specify,  as  was  done  in  this  case,  the 
character  of  poles  iihat  shall  be  used,  or  they 
may  require  that  the  wires  shall  be  placed  in 
conduits  under  j^ound.  The  whole  matter  is 
left  to  their  judgment  and  discretion.  If 
the  people  of  a  town  want  light  in  their 
highways,  and  are  willing  to  pay  for  it,  no 
reason  is  apparent,  founded  upon  public  pol- 
icy, morals,  or  law,  why  the  courts  should 
interfere  to  prevent  it.  If  the  highway  be 
but  a  country  road,  lightly  traveled,  and  no 
necessitv  exists  for  light,  then  a  taxpayer 
has  a  right  to  object ;  but,  until  such  objec- 
tion is  made,  we  think  it  may  fairly  be  as- 
sumed that  the  necessity  for  the  light  exists. 
The  statute  has  given  to  the  authorities  of 
a  town  the  power  to  determine  whether  they 
will  have  light.  The  question  of  necessity 
must,  in  the  first  instance,  be  determined  by 
such  authorities,  and  in  this  case  no  person 
is  in  court  seeking  to  review  the  determina- 
tion made  by  the  authorities  of  the  town  of 
Mamaroneck  in  contracting  with  the  defend- 
ant. 

The  fudgment  tthould  he  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 


All  concur,  except 
JJ.,  dissenting. 


Martin   and   Vanii, 


FALL  BROOK  COAL  COMPANY,  Appt., 

V. 

Robert  C.  HEWSON,  Respt. 

(158  N.  T.  150.) 

One  Trbo  puts  a  vrltneaa  on  tbe  stand, 
bat  exonaea  him  vritboat  aalclns  litm 
aar  aaeatlona  tbat  are  material  to  the 

Issues  on  trial,  is  not  thereby  precluded.  If 
the  witness  is  afterwards  called  and  examined 
by  the  opposite  party,  from  cross-examining 
him  and  discrediting  him  by  proving  his  con- 
tradictory statements  out  of  court. 

(February  28,  1899.) 


Note. — As  to  right  to  impeach  one's  own  wit- 
ness, see  note  to  Selover  v.  Bryant  (Minn.)  21 
L.  R.  A.  418. 
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APPEAL  by  plaintiff  from  a  judgment  of 
a  Greneral  Term  of  the  Supreme  Court, 
Fifth  Department)  affirming  a  judgment  of 
the  Yates  County  Circuit  in  favor  of  de- 
fendant in  an  action  brought  to  recover  the 
value  of  services  rendered  in  storing  apples. 
Affirmed, 

Defendant  placed  some  apples  in  plain- 
tiff's cold  storage  building  at  Penn  Yan. 
When  they  were  taken  out  in  the  spring  they 
were  found  to  be  in  bad  condition,  having 
been  frost  bitten  and  being  damp  and  rot- 
ten. Defendant  claimed  that  when  they 
were  placed  in  the  cold  storage  they  were  of 
very  superior  quality  and  in  fine  condition, 
having  been  carefully  picked,  selected,  and 
packed.  Plaintiff  claimed  that  the  apples 
were  of  inferior  quality  when  placed  in  the 
cold  storage,  and  that  their  bad  condition 
in  the  spring  was  due  to  detects  in  the 
apples,  and  not  to  want  of  proper  care. 

The  material  points  in  the  caAe  sufficiently 
appear  in  the  opinion. 

Meesrs.  Harris  ft  Harris,  for  appellant: 

Wilson  was  the  defendant's  witness,  and 
remained  so  all  through  the  case.  The  de- 
fendant produced  and  swore  him,  thus  vouch- 
ing for  his  trustworthiness.  He  was  not  a 
hostile  witness,  nor  one  whom  the  defend- 
ant was  obliged  to  call,  but  he  wa^  put  oa 
the  stand  by  the  defendant  voluntarily. 

A  party  cannot  show  inconsistent  state- 
ments made  by  his  own  witness  for  the  pur- 
pose of  impeaching  him. 

Coulter  V.  American  Merchants'  Union 
Exp,  Co.  66  N.  Y.  585;  Hankinson  v.  Van- 
tine,  152  N.  Y.  20;  Nichols  v.  White,  85  N. 
Y.  631. 

In  England  and  in  some  of  the  states  this 
rule  has  been  abrogated  or  modified  by  stat- 
ute. 

Stephen,  Digest  of  Ev.  Chase's  ed.  p.  329, 
note;  Selover  v.  Bryant,  64  Minn.  434,  21 
L.  R.  A.  418,  fio*e;  11  Am.  L.  Rev.  p.  261. 

But  in  New  York  the  rule  is  firmly  fixed. 

Sisson  V.  Conger,  1  Thomp.  &  C.  564;  1 
Greenl.  Ev.  f  442. 

Even  where  a  plaintiff  was  under  the  ne- 
cessity of  calling  the  defendant  in  interest 
as  a  witness,  for  the  sake  of  formal  proof 
only,  he  not  being  party  to  the  record,  it  has 
been  held  that  he  was  thereby  made  a  wit- 
ness for  all  purposes,  and  might  be  cross- 
examined  to  the  whole  case. 

1  Greenl.  Ev.  8  446;  Jaeksonf  Wood,  v. 
Varick,  7  Cow.  238,  2  Wend.  166;  FMlt<m 
Bank  v.  Stafford,  2  Wend.  483. 

Mr,  C  W.  Kimball,  for  respondent: 

The  rule  prohibiting  a  party  from  im- 
peaching his  own  witness  was  not  violated 
by  permitting  the  witness  Wilson  to  be  con- 
tradicted. 

Behee  v.  Tinker,  2  Root,  160. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  called  as  a  witness  one  Wil- 
son, who,  after  being  sworn,  testified  as  fol- 
lows: "I  reside  in  Penn  Yan.  I  know  the 
defendant.  I  did  not  work  for  him  in  the 
spring  of  1893 ;  I  was  at  the  cold  storage  at 
that  time  about  ten  minutes,  in  the  fore  part 
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of  April."  No  other  questions  were  asked 
him,  nor  did  he  give  any  further  testimony, 
and  the  testimony  quoted  had  no  bearing  what- 
ever upon  the  issues  on  trial.  It  is  suggested 
that  he  was  called  under  a  misapprehension ; 
but,  be  that  as  it  may,  we  shall  assume  mere- 
ly, in  passing  on  the  question  growing  out 
of  his  being  called  and  sworn,  that,  ^fore 
any  material  question  was  asked,  the  party 
calling  the  witness  excused  him  from  the 
witness  stand.  When  the  plaintiff  came  to 
present  evidence  in  rebuttal  of  the  testimony 
adduced  on  the  part  of  the  defendant,  it 
called  Wilson  to  the  st-aitd,  and  he  gave  ma- 
terial testimony  in  favor  of  the  plaintiff. 
The  defendant,  claiming  the  right  to  cross- 
examine  him,  asked  him  whether  he  had  not, 
at  specified  times  and  places,  made  to  other 
persons  statements  tending  to  contradict  the 
testimony  given  by  him  upon  the  plaintiff's 
examination.  Wilson  denied  Iiaving  made 
them,  and  the  defendant  afterwards  called 
witnesses  who  testified  that  Wilson  had 
made  the  contradictory  statements  that  he 
specifically  denied  having  made.  To  this  evi- 
dence the  plaintiff  objected,  upon  the  ground 
that  it  was  incompetent,  in  that  the  defend- 
ant, having  first  sworn  and  examined  Wil- 
son as  a  witness  in  his  own  behslf,  could  not 
be  allowed  to  discredit  him  by  giving  testi- 
mony that  he  had  made  statements  out  of 
court  differing  from  his  statements  as  a  wit- 
ness in  court.  The  e^-ception  to  the  ruling 
of  the  court  admitting  the  evidence  notwith- 
standing the  objection  presents  one  of  the 
questions  which,  on  tl\is  review,  it  is  urged, 
call  for  a  reversal  of  the  judginent.  Upon 
a  motion  for  a  new  trial,  this  question  was 
very  carefully  considered  by  Mr.  Justice 
Rumsey,  who  reached  the  conclusion  that  no 
error  had  been  committed,  and  the  general 
term  has  affirmed  the  position  thus  taken. 
As  the  question  is  a  novel  one,  we  shall 
briefly  state  the  reasons  that  persuade  us 
that  the  view  taken  by  the  learned  court  was 
the  correct  one. 

The  rule  is  well  settled  in  this  state  that 
a  party  cannot  show  inconsistent  statements 
made  by  his  own  witness  for  tlie  purpose  of 
impeaching  him.  Coulter  v.  American  Mer- 
chants' Union  Exp.  Co.  56  N.  Y.  5S5;  Nich- 
ols V.  White,  85  N.  Y.  531;  Hankinson  v. 
Vantine,  162  N.  Y.  20,  27.  Thii«  rule,  which 
was  originally  establislied  by  authority, 
came  to  us  from  England,  wheie,  as  in  some 
of  our  sister  states,  it  hiis  since  been  either 
abrogated  or  modified  by  statute.  Stephen, 
Digest  of  Ev.  Chase's  ed.  p.  329,  note ;  8elo- 
ver  V.  Bryant,  21  L.  R.  A.  418,  note  (64 
Minn.  434)  ;  11  Am.  L.  Rev.  p.  261.  Greenleaf 
on  Evidence  (vol.  1,  S  442)  states  the  reason 
for  the  rule  as  follows:  **When  a  party  of- 
fers a  witness  in  proof  of  his  cause,  he  there- 
by, in  general,  represents  him  as  worthy  of 
belief.  He  is  presumed  to  know  the  charac- 
ter of  the  witnesses  he  adduces;  and  having 
thus  presented  them  to  the  court,  the  law 
will  not  permit  the  party  afterwards  to  im- 
peach their  general  reputation  for  truth,  or 
to  impugn  their  credibility  by  general  evi- 
dence, tending  to  show  them  to  be  unworthy 
of  belief,  for  this  would  enable  him  to  destroy 
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the  witness  if  he  spoke  against  him,  and  to 
make  him  a  good  witness  if  he  spoke  for  him,, 
with  the  means  in  his  hand  of  destroying  his 
credit  if  he  spoke  against  him."  See  also 
Wharton,  Ev.  §  649.  The  rule  being  estab- 
lished beyond  change,  save  by  legislative 
enactment,  that  one  cannot  impeach  his  own 
witness,  the  question  presented  here  is 
whether  Wilson  became  the  defendant's  wit- 
ness, within  the  meaning  of  the  rule.  Would 
he  have  become  such  had  his  name  been  sim- 
ply called  without  administering  the  oath? 
If  not,  would  he  have  become  such  through 
the  additional  act  of  administering  the  oath  ? 
If  the  propounding  of  questions  be  also  nec- 
essary, would  an  inquiry  as  to  his  name  and 
residence  have  made  him  the  party's  witness 
in  such  a  sense  that  he  would  be  bound  to 
support  his  character  from  the  beginning  to 
the  end  of  the  trial,  or  would  that  have  hap- 
pened only  upon  some  question  being  asked 
him  material  to  the  issues  on  trial? 

It  often  happens  that  a  witness  is  inten- 
tionally but  unadvisedly  called,  the  counsel 
for  the  moment  laboring  under  the  impres- 
sion that  the  witness  has  knowledge  of  some 
fact  it  is  desirable  to  establish;  but,  before 
his  examination  has  proceeded  far  enough  to 
bring  about  an  inquiry  touching  any  ma- 
terial fact  to  the  controversy,  counsel  is  ad- 
vised by  an  associate,  or  by  the  party,  that 
the  wrong  witness  has  been  called,  and  that 
some  other  person  is  possessed  of  the  infor- 
mation he  desires  to  have  given  to  the  court. 
In  such  a  case  it  would  clearly  seem  to  be  a 
hardship  that  an  error  thus  committed, 
which  quite  frequently  happens  in  the  press 
of  trial,  should  burden  a  party  with  the  re- 
sponsibility of  having  the  person  called 
treated  as  a  witness  for  that  purpose 
throughout  the  trial. 

So  far  as  the  diligence  of  the  counsel  and 
our  examination  have  disclosed,  this  precise 
question  has  not  been  before  the  court  of 
last  resort  in  any  of  the  states  except  Con- 
necticut where  many  years  ago,  in  the  case 
of  Behee  v.  Tinker,  2  Root,  ICO,  a  witness 
was  called  and  sworn.  As  to  the  point  re- 
garding which  the  plaintiff  had  called  him  to 
testify,  the  court  ruled  that  it  was  not  rele- 
vant to  the  issue;  and  thereupon  the  defend- 
ant took  the  witness,  and  asked  him  several 
questions,  the  answers  made  by  him  being 
against  the  plaintiff.  Thereupon  the  plain- 
tiff offered  to  introduce  witnesses  to  im- 
peach, which  was  objected  to  on  the  ground 
that  he  was  the  plaintiff's  witness.  The  re- 
port of  the  case  concludes  with :  "The  court 
admitted  the  witnesses  to  impeaich  his  char- 
acter, on  the  ground  that,  although  the 
plaintiff  introduced  him,  jret,  as  the  defend- 
ant only  improved  him,  m  that  respect  he 
was  to  be  considered  as  the  defendant's  wit- 
ness." In  England  where  the  rule  originat- 
ed, the  tendency  of  the  courts  seems  to  have 
been  not  to  apply  it  unless  the  party  has  pro- 
ceeded so  far  with  the  witness  as  to  ask  him 
some  question  bearing  upon  the  issues  on 
trial.  In  Creevy  v.  Carr,  7  Car.  &  P.  64,  a 
witness  was  called  for  the  defendant,  and 
asked,  "Are  you  the  landlord  of  the  house  at 
which  the  fire  occurred?"    The  witness  an- 
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Bwered,  "I  am,  sir."  Thereupon  the  court 
asked  the  defendant's  counsel,  ''What  do  ;^ou 
propose  to  prove  more  ?"  and  he  replied,  "My 
lord,  I  will  close  my  case  here.'*  The  coun- 
sel for  the  plaintiff  said,  "I  wish  to  cross-ex- 
amine the  landlord;"  and  the  court  said, 
'*0h,  no;  I  stopped  his  evidence."  Counsel: 
"He  was  asked  a  question,  and  he  answered  it, 
and  I  have  therefore  a  right  to  cross-examine 
him."  The  court:  "Not  where  the  witness, 
as  here,  has  been  only  asked  an  immaterial 
question,  and  his  evidence  is  stopped  by  the 
judge."  In  Wood  v.  MacKins'.m,  2  Moody 
&  R.  273,  a  witness  was  called  for  the  plain- 
tiff and  sworn  in  the  usual  way;  but,  before 
he  had  put  anv  questions  to  the  vritness, 
counsel  stated  that  he  had  been  misinstruct^ 
ed  as  to  what  the  witness  was  able  to  prove, 
and  he  should  not  examine  him  at  all.  The 
witness  being  about  to  retire,  counsel  for  the 
defendant  claimed  the  right  to  cross-exam- 
ine him,  but  the  court  said:  "Here  the 
learned  counsel  explains  that  there  has  been 
a  mistake,  which  consists  in  this,  that'  the 
vritness  is  found  not  to  be  able  to  speak  at 
all  as  to  the  transaction  which  was  supposed 
to  be  within  his  knowledge.  This  is,  I  wink, 
such  a  mistake  as  entitles  the  party  calling 
the  witness  to  withdraw  him  without  his  be- 
ing subject  to  cross-examination."  In  Brcice- 
girdle  v.  Bailey,  1  Fobt.  &  F.  536,  the  plain- 
tiff was  sworn  and  tendered  as  a  witness  for 
cross-examination,  but  was  not  examined  in 
chief.  The  defendant's  counsel  asked  several 
questions  touching  his  conduct  and  life;  but 
the  court  ruled  that  these  questions  could 
nQt  be  asked,  inasmuch  as  he  has  proved 
nothing  that  you  could  cross-examine  him  on 
to  discredit  him.  In  Rush  v.  Smith,  1 
Gromp.  M.  &  R.  94,  it  was  held  that  a  wit- 
ness called  to  produce  documents,  and  sworn 
by  mistake,  and  a  question  put  to  him  that 
he  does  not  answer,  does  not  entitle  the  op- 
posite party  to  cross-examine  him. 

The  general  view  upon  which  these  cases- 
proceeded  is  that  a  party  does  not  necessarily 
make  a  person  his  witness  by  merely  calling 
and  swearing  him;  and  we  arc  not  able  to 
discover  any  good  reason  for  disagreeing 
with  them.  On  the  contrary,  it  seems  to  us 
that  the  rule  is  not  properly  applicable  save 
in  cases  where  a  party  attempts  to  elicit, 
from  a  witness  called  to  the  stand,  testimonv 
material  to  the  issues  upon  trial ;  that,  until 
such  an  attempt  is  made,  the  party  has  done 
nothing  that  can  by  any  possibility  affect 
the  trial,  either  to  his  own  benefit  or  to  the 
harm  of  his  opponent,  and  therefore  he  has 
not  offered  a  witness  in  proof  of  his  cause, 
and  is  not  within  the  reason  of  the  rule  that 
burdens  him  with  the  necessity  of  support- 
ing the  character  of  the  witness  to  the  end 
of  the  trial.  His  mistake,  however  caused, 
has  not  harmed  the  other  party^  and  the  in- 
terests of  justice  can  In  no  wise  be  promoted 
by  permitting  that  other  party  to  take  such 
advantage  of  tl^  mistake  as  will  fasten  upon 
his  opponent  the  responsibility  of  vouching 
for  the  character  of  a  witness  actually  hos- 
tile, and  from  whom  he  has  not  attempted  to 
secure  any  proof  in  the  cause. 

The    learned    counsel    for    the    appellant 
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urges  that  his  exception  taken  to  that  por- 
tion of  the  charge  in  which  the  court  stated 
"that  the  plaintiff  was  not  entitled  to  re- 
cover if  the  plant  was  not  properly  run" 
calls  for  a  reversal  of  the  judgment.  The 
defendant  admitted  the  making  of  the  con- 
tract upon  whidi  the  plaintiff  sued,  but  al- 
leged that  the  contract  had  not  been  proper- 
ly performed  by  the  plaintiff,  and  sought  to 
recover  his  damages.  In  the  charge  to  the 
jury  the  court  did  say  that  the  plaintiff 
could  not  recover  for  the  servir^s,  unless  it 
convinced  the  jury  by  a  fair  preponderance 
of  evidence  that  it  did  keep  the  apples  in 
proper  cold  storage,  etc.  But  as  we  read  the 
exception,  it  was  not  intended  to  have,  nor 
is  it  likely  it  had,  the  effect  of  calling  the  at- 
tention of  the  court  to  the  fact  that  uie  coun- 
sel for  the  plaintiff  claimed  that  there  was 
error  in  the  charge  as  to  the  burden  of  proof. 
The  language  of  the  exception  apparently 
related  solely  to  another  portion  of  the 
charge,  in  which  the  court  said  that,  if  the 
jury  should  find  "that  the  rotting  was  the 
result  of  the  plant  having  been  improperly 
run,  it  follows  that  the  plaintiff  has  not  per- 
formed its  contract.  It  also  follows  that 
whatever  damage  has  been  thus  caused  to 
the  defendant  he  should  be  compensated  for 
in  this  action."  This  portion  of  the  charge 
was  not  error,  and  the  exception  to  which 
our  attention  is  called  pointed  to  this,  and 
to  no  other,  part  of  the  charge. 

The  judgment  should   he   affirmed  with 
costs. 

All  concur. 


John    WESTON,    a-s     Surviving     Partner, 

Bespt.f 

V. 

City  of  SYR.^CUSE,  Appt. 
(158  N.  Y.  274.) 

1.  A  iratTei*  of  strlet  performanee  of  a 
seirei*  oontract  according  to  speciflcattons 
Is  within  the  power  of  the  common  oonncU 
of  a  city. 

2.  A  rtgrltt  of  aetlon  for  damavee 
agrainst  a  eitr  aecrves  on  Its  wrongfal 
refusal  to  accept  a  contract  as  completed 
and  make  assessments  to  pay  the  contractor, 
under  a  contract  which  provided  that  no  pay- 
ments should  be  made  ontil  the  money  was 
collected  by  assessments. 

8.  A  resolution  by  irliilelt  a  eomatoa 
eouneil  undertalces  to  inalce  a  ooat- 
promiae  irltlt  a  contractor  to  whom 
something  is  equitably  due,  though  perhaps 
nothing  legally,  on  a  contract  imperfectly 
performed,  does  not  constitute  a  legislative 


Note. — As  to  liability  of  a  city  for  failure 
to  make  assessments  to  pay  contriletor,  see  also 
Barber  Asphalt  Paving  Co.  v.  Harrisbnrg  (C  C 
App.  3d  C.)  29  L.  R.  A  401. 

As  to  the  effect  of  fraud  in  procuring  the  en- 
rolment of  a  bill  and  the  signature  thereto,  see 
Carr  v.  Coke  (N.  C.)  28  L.  B.  A  737. 

As  to  the  validity  of  a  vote  of  a  common 
council  as  affected  by  the  personal  Interest  of 
a  member,  see  note  to  Ft.  Wayne  v.  Lake  Shore 
&  M.  S.  B.  Co.  (Ind.)  18  L.  B.  A  867. 
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act,  bat  Is  part  of  the  admlnlBtrative  duties 
of  the  council,  which  may  be  declared  Told 
for  fraud  and  corraptlon. 
•4.  Corruption  In  the  pm«sas«  of  a  reso- 
lution by  a  city  council  may  be  set  up  by  the 
city  in  defense  of  an  action  which  Is  based 
on  the  resolution. 

(Bartlett,  /.,  disaenU.) 
(February  28,  1809.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment 
of  the  Onondaga  County  Circuit  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
contract  price  for  constructing  sewer  work 
for  the  defendant  city.     Reveroed, 

Statement  by  Parker,  Ch.  J.: 

The  plaintiff,  the  survivor  of  his  deceased 
partner,  Charles  Utting,  brought  this  action 
to  recover  a  balance  that  he  alleged  was  due 
upon  a  contract  entered  into  between  the 
firm  of  Weston  k  Utting  and  the  city  of 
Syracuse  for  the  construction  of  what  is  gen- 
erally known  as  the  "Kennedy  Street 
Sewer."  The  contract  was  execdted  in  No- 
vember, 1889,  and  shortly  there«ifter  Weston 
&  Utting  commenced  the  construction  of  the 
sewer;  and,  during  the  few  months  follow- 
ing, the  work  so  far  progressed  that  1,453 
feet  of  the  sewer  was  constructed.  Then  a 
change  in  the  city  government  took  place, 
which  resulted  in  a  change  of  city  engineers; 
and  the  new  engineer,  aft«r  some  investiga- 
tion, reported  to  the  common  council  that 
the  sewer  waA  not  being  constructed  in  ac- 
cordanoe  with  the  contract.  Thereupon  the 
common  council  availed  itself  of  the  clause 
in  the  contract  providing  for  sifch  a  contin- 
gency, and  suspended  the  work  upon  the 
claim  that  the  contractor^  were  not  perform- 
ing the  work  as  per  agreement,  ^e  com- 
mon council  then,  by  an  appropriate  com- 
mittee, assisted  by  the  engineer,  commenced 
an  investigation  of  the  sewer  so  far  as  com- 
pleted, ajod  of  the  manner  of  its  construction. 
The  sewer  wa«  visited  by  this  committee, 
and  some  of  its  members,  in  company  with 
the  deputy  city  engineer,  passed  through  the 
sewer,  and  thereafter  reported  the  result  of 
their  investigation  to  the  common  oouncil. 

On  the  29th  day  of  July,  1890,  the  com- 
mon council,  having  received  the  report, 
passed  the  following  resolution :  "Resolved, 
that  the  contractors,  Weston  &  Utting,  hav- 
ing the  contract  for  building  the  Kennedy 
street  sewer,  be  required  to  complete  the  part 
of  the  sewer  already  built  in  accordance  with 
the  terms  of  the  contract,  except  that  the 
contractors  need  not  be  required  to  change 
the  grade  of  the  work  as  it  hon  exists,  and 
that  the  invert  portion  shall  remain  as  now 
laid.  And  the  contract  for  said  work  is  here- 
by amended  and  modified  to  that  extent,  the 
remaining  portion  of  said  sewer  to  be  con- 
structed In  accordance  with  the  terms  of  said 
contract  without  modification."  After  the 
passage  of  the  resolution,  and  before  its  ap- 
proval by  the  mayor,  the  contractors  en- 
tered into  another  contract,  by  which  they 
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a^eed,  in  addition  to  fulfilling  tbe  obliga- 
tions imposed  upon  them  by  the  resolution, 
to  correct,  if  r^uired,  all  sags  that  might 
exist  in  the  bottom  of  the  sewer.  Pursuant 
to  that  resolution,  the  contractors  went  on 
and  completed  the  balance  of  the  sewer  in  ac- 
cordance with  the  terms  of  the  contract,  as 
is  conceded  on  all  sides.  In  the  meantime, 
resolutions  were  passed  by  the  common  coun- 
cil extending  the  time  for  the  completion  of 
the  work  imder  the  contract,  no  objection 
thereto  being  offered  by  any  of  the  members 
of  the  common  council.  October  20,  1890,  a 
partial  estimate  was  submitted  to  the  com- 
mon council  by  the  city  engineer  for  work 
done  on  the  sewer,  amounting  to  $3,141.50; 
and  the  common  council,  by  a  unanimous 
vote  of  all  the  members  responding  to  the 
call  of  the  roll,  directed  that  a  warrant  be 
drawn  for  such  amount.  This  was  done,  the 
mayor's  signature  attached,  and  the  warrant 
paid.  From  time  to  time  thereafter,  down 
to  January  5,  1892,  other  partial  estimates 
for  work  done  on  the  sewer  wore  submitted 
to  the  common  council,  aggregating  over 
$13,000,  and  such  amounts  were  always  paid 
by  like  direction  of  the  common  council. 
July  25,  1892,  the  commissioner  of  public 
works,  l^rough  the  city  engineer,  made  and 
submitted  to  the  common  oouncil  a  final  es- 
timate and  account  of  the  work  done  by  the 
contractors,  covering  the  whole  distance  of 
the  sewer,  and  including  extra  work  to  the 
amount  of  $803.19,  incurred  in  connecting 
the  sewer  with  Oakwood  Cemeteiy,  which, 
after  crediting  payments  already  made, 
showed  a  balance  due  to  the  contractors  of 
$9,433.41.  The  estimate  was  headed  "Final 
Account.  City  Engineer  to  John  Weston 
and  Charles  Utting,  Dr."  Among  other 
things,  it  contained  ti^e  following  certificate: 
"I  hereby  certify  that,  for  the  distance  of 
1,453  feet  from  Onondaga  creek,  the  work 
was  done  in  accordance  with  the  resolution 
adopted  by  the  common  council  the  29th  of 
July,  1890.  The  next  1,000  feet  were  done 
in  accordance  with  the  contract  and  specifi- 
cations, except  in  the  matter  of  grade.  At 
the  banning  of  the  north  end,  the  sewer  is 
about  2  feet  above  the  grade  established  by 
the  original  map,  and  at  the  end  of  1,000  feet 
it  is  at  said  giude.  The  remaining  portion 
of  the  sewer  was  completed  in  accordance 
with  the  contract  and  specifications."  Sub- 
sequently, the  common  council  passed  a  reso- 
lution directing  that  payment  be  made  in  ai^ 
cordance  with  the  estimate,  but  the  resolu- 
tion was  vetoed  by  the  mayor;  and  there- 
after, and  on  Decembeir  12,  1802,  the  com- 
mon council  passed  a  resolution  affecting 
the  1,453  feet  of  the  sewer  first  constructed, 
in  which  resolution  it  was  recited  that  notice 
had  been  given  to  the  contractors  to  take 
the  necessary  steps  within  three  days  to  put 
their  work  in  a  condition  to  fulfil  tiie  terms 
of  their  contract,  but  that,  not^vithstanding 
such  notice,  the  contractors  did  not,  within 
the  said  three  days,  nor  at  all,  take  such 
measures  as,  in  the  opinion  of  the  city  engi- 
neer, were  necessary  to  insure  the  satisfac- 
tory completion  of  said  work,  and  it  was  "re- 
solved, tnat  said  contract  be,  and  the  same 
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18  hereby,  declared  abandoned  by  said  con- 
tractors, said  Weston  &  Utting;  and  further 
resolved,  that  the  commissioner  of  public 
works  forthwith  notify  such  contractors  to 
discontinue  all  work  under  said  contract." 
The  city  authorities  having  refused  to  accept 
the  contract  as  completed,  but,  on  the  con- 
trary, having  formally  declared  it  not  com- 
pleted, and  the  contract  abandoned  by  the 
contractors,  and  having  refused  to  take  any 
steps  whatever  under  it  to  make  an  assess- 
ment upon  the  property  benefited,  in  order 
to  raise  the  money  with  which  to  pay  the 
expenses  of  constructing  the  sewer  as  pro- 
vided by  the  contract,  the  plaintiif  brought 
this  action,  jte  claims  that,  notwithstand- 
ing it  was  provided  in  the  contract  that  no 
payment  should  be  made  until  the  cost  was 
assessed  upon  and  collected  from  the  assess- 
able taxpayers  liable  for  local  taxation  for 
the  construction  of  sewers,  the  defendant 
has  been  guilty  of  a  breach  of  contract,  and 
therefore  he  is  entitled  to  recover  the  dam- 
ages caused  to  him  by  their  failure  to  make 
performance.  Upon  the  trial  it  was  insisted 
by  the  defendant,  and  testimony  was  offered 
tending  to  prove,  that  the  contractors  failed 
to  comply  with  the  contract  in  other  respects 
than  those  mentioned  in  the  resolution  of 
July  29 ;  and  it  is  made  to  appear  that  after 
the  passage  of  the  resolutions  declaring  that 
the  contractors,  Weston  &  Utting,  had 
abandoned  the  contract,  the  authorities  had 
caused  a  portion  of  the  sewer  to  be  rebuilt. 
Evidence  tending  to  show  faulty  construc- 
tion was  given.  On  the  other  hand,  testi- 
mony was  presented  tending  to  support  the 
contention  of  the  plaintiff  that  all  the  va- 
riations from  the  contract  were  made  with 
the  knowledge  of  the  city  engineer  in  charge 
of  the  work,  and  done  with  his  approval  and 
by  his  direction;  and  it  was  insisted  that 
such  approval  and  direction  were  founded 
upon  actual  necessity  in  some  respects,  and 
good  judgment  in  others.  The  court  decided 
that,  as  to  the  variations  in  the  construc- 
tion of  the  sewer  referred  to  in  the  resolu- 
tion of  July  29,  the  common  council  had 
waived  strict  performance,  and  modified  the 
contract  to  that  extent,  and  that  they  had 
also  waived  such  defects  as  had  come  to  the 
knowledge  of  the  common  council  before 
passing  this  resolution,  although  the  defects 
were  not  mentioned  therein;  and  he  sub- 
mitted to  the  jury  the  question  whether,  in 
all  other  respects,  there  was  a  substantial 
performance  of  the  contract  by  the  contract- 
ors, and  the  verdict  in  favor  of  the  plaintiff 
constituted  an  afiirmative  answer  to  that 
question.  The  judgment  entered  thereon 
yfSLs  affirmed  at  the  general  term. 
Other  facts  appear  in  the  opinion. 

Mr,  Cliarles  E.  Ide,  for  appellant: 
The  attempted  modification  of  the  con- 
tract by  the  common  council  was  unauthor- 
ized,  and  their  act  in  that  regard  ultra 
vires;  and  furnished  no  excuse  for  the  non- 
performance of  the  contract  according  to  the 
plans  and  specifications. 

The  contract  in  question  was  for  a  local 
improvement  petitioned  for  by  the  property 
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owners,  the  cost  of  wliich  was  to  be  raised  by 
local  assessment.  The  work  could  be  let 
only  after  competition  and  bids  must  be  re- 
ceived and  the  contract  awarded  on  the  plans 
and  specifications  exhibited  at  the  letting. 

Laws  1885,  chap.  26,  §9  139,  155,  156,  as 
amended  Laws  1888,  chap.  449,  Laws  1889, 
chap.  475. 
^  The  property  owners  have  the  right  to  in- 
sist that  the  work  thus  petitioned  for  shall 
be  made  to  comply  with  the  plans  and  specifi- 
cations shown  at  the  letting. 

People,  Ream  Pav.  Co.,  v.  Union  Street 
Bd.  of  Improvement,  43  N.  Y.  2^7 ;  Dickin- 
son V.  Poughkeepsie,  75  N."  Y.  65;  State, 
Shaw,  V.  Trenton,  49  N.  J.  L.  339;  Xash  ▼. 
St.  Paul,  11  Minn.  174. 

The  contract  provided  for  changes  and 
how  they  could  be  made  by  the  engineer, 
namely,  by  his  express  sanction  in  writing. 
That  course  was  not  followed. 

This  was  in  direct  violation  of  the  con- 
tract, and  such  directions  by  the  engineers, 
if  given,  could  furnish  no  ground  for  a  non- 
compliance with  the  cortract  by  the  oon- 
tractor. 

Dillon  V.  Syracuse,  29  N.  Y.  S.  R.  912. 

llie  failure  to  obtain  the  requisite  certifi- 
cate of  the  engineer  was  fatal  to  a  recovery. 

People^  Ready,  v.  Syracuse,  65  Hun.  321, 
and  144  N.  Y.  63 ;  Dillon  v.  Syracuse,  29  N. 
Y.  S.  R.  912.  Tone  v.  New  York,  70  N.  Y.  157. 

The  action  was  prematurely  brought  in 
that  the  amount  of  the  contract  price  had 
not  been  assessed  and  collected. 

Hunt  V.  Utica,  18  N.  Y.  442;  People, 
Ready,  v.  Syracuse,  65  Hun,  321;  1  Dill. 
Mun.  Corp.  4th  ed.  %  483;  Tipton  v.  Jones^ 
77  Ind.  307. 

The  acts  of  the  common  council  or  indi- 
vidual members  of  it  are  subject  to  inquiry 
and  impeachment  for  frnud  at  the  instance 
of  persons  injured  thereby. 

1  Dill.  Mun.  Corp.  4th  ed.  §S  311,  312. 

ilfr.  Georse  H.  Sears,  for  respondent: 

The  action  of  the  city  in  declarins;  the  con- 
tract abandoned  constituted  a  refusal  by  the 
city  to  take  proceedings  to  raise  funds  to 
perform  the  obligations  cf  the  contract. 

Reilly  v.  Albany,  112  N.  Y.  30. 

Where  a  municipality  neglects  its  duty  of 
collecting  a  tax  provided  for  the  payment  of 
work  done  at  its  reouest,  it  becomes  direct- 
ly chargeable  with  tne  indebtedness. 

Lyon  V.  District  of  Columbia,  9  Mackey, 
484;  Smith  v.  Buffalo,  44  Hun,  156;  Com- 
mercial Nat.  Bank  v.  Portland,  24  Or.  188; 
Cummings  v.  Brooklyn,  11  Paige,  590;  Sage 
Y.  Brooklyn,  S9  N.  Y.  189;  McCormack  v. 
Brooklyn,  108  N.  Y.  49. 

When  the  complaint  avers  the  making  of 
a  contract,  fair  on  its  face,  and  the  answer 
admits  such  averment,  the  illegality  of  the 
contract  cannot  be  insisted  on  to  defeat  the 
recovery,  unless  such  illegality  is  set  up  in 
the  answer. 

Schreyer  v.  New  York,  7  Jones  &  S.  1 ;  Jf  c- 
KyHng  v.  Bull  16  N.  Y.  297,  69  Am.  Dec 
696;  Paige  v.  Willet,  38  N.  Y.  28;  Goodwin 
V.  Massachusetts  Mut.  L.  Ins.  Co.  73  K.  Y. 
496.  See  also  note  on  Illegality  as  a  defense, 
13  Abb.  N.  C.  388. 
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A  suooessful  motion  csimot  be  made  at 
close  of  plaintiff's  evidence  to  dismiss  the 
complaint,  even  though  illegality  was  dis- 
dosed  in  the  plaintiff's  testimony. 

VcUton  V.  National  Futid  L,  Asaur.  Co.  20 
N.  Y.  35. 

If  the  common  council  had  the  right,  or- 
iginally, to  contract  for  the  sewer  they  could 
afterwards  modify  or  change  any  part  of  the 
same,  not  involving  prescribed  details. 

Moore  v.  Albany,  98  N.  Y.  405;  Meeoh  v. 
Buffalo,  29  N.  Y.  198;  Voght  v.  Buffalo,  133 
N.  Y.  463;  Fitzgerald  v.  Walker,  65  Ark. 
148;  Kingaley  v.  Brooklyn,  78  X.  Y.  200;  Re 
Janes,  10  Ops.  Atty.  Qen,  422  \  Hasbrouck 
V.  Milwaukee,  21  Wis.  218;  Mulholland  v. 
New  York,  113  N.  Y.  631 

Growing  out  of  its  authority  to  create 
debts  and  incur  liabilities  a  municipal  cor- 
poration has  power  to  settle  disputed  claims 
against  it  to  the  extent  of  modifying  or  an- 
nulling a  contract,  and  it  will  not  be  invali- 
dated for  want  of  consideration. 

1  Dill.  Mun.  Corp.  4th  ed.  §  477. 

A  compromise  can  be  made  although  the 
claim  compromised  is  ultra  viree. 

1  Beach,  Pub.  Corp.  55  638-694. 

After  the  defendant,  having  {permitted  the 
contractor  to  proceed  with  the  work  after 
the  passage  of  the  resolution  of  July  29,  to 
complete  nearly  four  fifths  of  the  sewer  at  an 
expense  of  about  $16,000;  to  do  extra  work 
to  the  amount  of  $803.19  in  connecting 
sewer  with  Oakwood  Cemetery;  and  then  go 
back,  point  up  and  take  up,  and  relay  some 
40  feet  of  the  first  portion  of  the  sewer,  and 
the  city  to  derive  the  benefit  of  the  work,  the 
defendant  is  estopped  from  raising  the  ques- 
tion of  power  in  the  common  council  to  pass 
the  resolution  of  Julv  29. 

State  Bd,  of  Agri,  v.  Citizens  Street  R. 
Co.  47  Ind.  407,  17  Am.  Rep.  702;  East  St. 
Louis  V.  East  St.  Louis  Gaslight  Co.  98  111. 
415,  38  Am.  Rep.  97 ;  Turner  v.  Cruzen,  70 
Iowa,  202 ;  Re  Janes,  10  Ops.  Atty.  Gen.  406 ; 
Hasbrouck  v.  Milwaukee,  21  Wis.  217. 

The  evidence  is  full  and  undisputed  that 
the  sewer  was  constructed  by  the  plaintiff 
in  respect  to  all  its  details  under  the  super- 
vision of,  and  in  exact  accordance  with  the 
directions  of,  the  defendant,  through  its  in- 
spector and  city  engineer. 

This,  together  with  the  certificate  of  the 
city  engineer,  is  conclusive  upon  the  city, 
and  the  defendant  is  estopped  from  setting 
up  the  defense  of  nonperformance. 

People,  Ready,  v.  Sifracuse,  66  Hun,  321 ; 
Dillon  V.  Syracuse,  29  N.  Y.  S.  R.  612 ;  Brady 
V.  New  York,  132  N.  Y.  415;  Delaware  d  H. 
Canal  Co.  v.  Pennsylvania  Coal  Co.  50  N.  Y. 
264;  Mulholland  Y.  New  York,  113  N.  Y. 
631;  People  v.  Stephens,  71  N.  Y.  550; 
Kingsley  v.  Brooklyn,  78  N.  Y.  200;  Riley  v. 
Brooklyn,  46  N.  Y.  446 :  Cartwright  v.  Mount 
Vernon,  21  N.  Y.  S.  R.  311;  Messenger  v. 
Buffalo,  21  N.  Y.  196. 

There  can  be  no  force  in  the  objection  that 
the  resolution  of  July  29, 1890,  was  procured 
by  bribery,  and  the  offers  of  tV:e  defendant 
to  give  evidence  of  bribery  were  properly  de- 
nied. 

Where  a  contract  is  secured  of  a  municipal 
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corporation  by  bribery,  it  is  not  necessary 
that  it  should  ratify  the  contract;  having 
entered  upon  its  performance,  it  cannot  es- 
cape liability  for  the  work  done  or  breach 
subsequently  committed,  in  the  absence  of 
proof  that  the  contract  was  disaflirmed  by  it 
upon  the  discovery  of  the  fraud. 

Devlin  v.  New  York,  4  Misc.  106. 

Where  officers  of  a  municipal  corporation 
are  invested  with  legislative  powers  for  the 
passage  of  any  ordinance  within  their  au- 
thority their  motives  in  reference  thereto 
will  not  be  inquired  into. 

1  Dill.  Mun.  Corp.  §  313;  Jonas  v.  Loving, 
55  Miss.  109,  30  Am.  Rep.  608 ;  Paine  v.  Bos- 
ton, 124  Mass.  486;  Freeport  v.  Marks,  59 
Pa.  257 ;  Baker  v.  State,  27  Ind.  485. 


',  Ch.  J.,  delivered  the  opinion  of 
the  court : 

On  this  review  it  must  be  taVen  as  estab- 
lished by  the  verdict  of  the  jury  that  the- 
plaintiffs  substantially  performed  their  con- 
tract with  the  defendant,  except  as  to  the 
construction  of  the  first  1,453  feet  of  the 
sewer,  the  work  upon  which  was  done  prior 
to  the  investigation  by  the  common  council. 
That  investigation  resulted  in  a  resolution 
waiving  performance  so  far  as  the  work  done 
was  not  in  conformity  with  the  plans  and 
specifications,  and  modifying  the  contract  to 
the  extent  that  it  should  he  in  conformity 
with  the  work  already  done.  The  trial 
court  decided  that  the  resolution  of  July  29, 
1890,  effected  that  result.  The  appellant 
concedes  that  such  was  the  purpose  of  the 
common  council,  but  nevertheless  insists  that 
it  was  beyond  the  power  of  that  body  to 
waive  performance  of  any  of  the  require- 
ments of  the  contract  or  specifications,  and 
that  in  holding  otherwise  error  was  com- 
mitted. The  result  of  our  examination  of 
the  charter  of  the  city  of  Syracuse  leads  us 
to  the  conclusion  that  it  does  not  place  any 
limitations  upon  the  powers  of  the  common 
council  in  reepect  to  such  acts  as  the  com- 
mon council  undertook  to  perform  by  mean^s 
of  the  resolution  in  question.  Aside  from 
certain  limitations  that  we  need  not  specify, 
all  details  are  left  to  the  common  council, 
and  not  made  the  basis  of  the  consent  of  the 
property  owners.  The  modification  at- 
tempted, therefore,  was  within  the  power  of 
the  common  council,  under  the  ruling  of  this 
court  in  Meech  v.  Buffalo,  29  N.  Y.  198, 
Moore  v.  Albany.  98  N.  Y.  396,  and  Voght  v. 
Buffalo,  133  N.  Y.  463. 

The  appellant  next  contends  that  the  fail- 
ure to  obtain  the  certificate  of  the  engineer 
entitled  the  defendant  to  a  dismissal  of  the 
complaint.  We  think  the  certificate  ob- 
tained was  in  compliance  with  the  contract 
as  modified  by  the  resolution  of  July  29, 
1890.  The  engineer  could  not  certify  that 
the  work  was  performed  in  accordance  with 
the  original  contract  and  specifications,  be- 
cause such  was  not  the  fact;  but  he  did  cer- 
tify in  effect  that  the  work  done  after  the 
29th  day  of  July,  1890,  was  in  accordance 
with  the  contract  and  specifications,  while 
the  work  done  prior  to  that  date  was  in  con- 
formity with  the  resolution  adopted  by  the 
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ooxnmon  council,  by  which  an  attempt  was 
made  to  modify  the  contract.  It  was,  in  ef- 
fect, Uierefore,  a  certificate  that  the  work 
had  been  performed  in  accordance  with  the 
original  contract  as  modified  by  the  resolu- 
tion of  July  29,  1890,  and  was  sufficient. 

The  appellant  also  insists  that  the  action 
was  prematurely  brought,  because  no  part 
of  the  contract  price  has  been  assessed  or 
collected.  The  contract  provides:  "No 
payment  shall  be  made  to  the  party  of  the 
first  part  under  this  contract  until  the  coet 
of  such  work  shall  have  been  ascertained  .and 
assessed  upon  and  collected  from  the  tax- 
payers liable  to  local  taxation  for  the  same; 
.  .  .  and.  as  soon  thereafter  as  the  cost 
of  said  work  shall  have  been  collected  from 
said  taxpayers,  the  party  of  the  first  part 
shall  be  entitled  to  receive  the  amount  due 
on  said  final  accounts  .  .  ."  This  clause 
in  the  contract  is  not  an  unusual  one,  nor  is 
it,  or  at  least  an  equivalent  provision,  a 
stranger  to  the  courts.  As  long  ago  as  the 
action  of  Hunt  v.  Utica,  18  N.  Y.  442,  the 
court  had  under  consideration  a  contract  of 
this  character.  After  its  completion,  and  on 
Uie  16th  day  of  November,  the  claim  for  com- 
pensation  was  allowed  by  the  common  coun- 
cil, "payable  when  collect<ed  by  assessment." 
On  the  7  th  of  December  following,  the  com- 
mon council  made  the  necessary  assessment, 
and  directed  that  measures  be  taken  for  the 
collection  thereof.  On  January  26th  the  as- 
signee of  the  contractor  commenced  an  ac- 
tion to  recover  the  contract  price.  At  that 
time  no  part  of  the  assessment  had  been 
paid,  but  five  days  later  the  treasurer  issued 
a  warrant  for  its  eollection,  which  was  in  the 
hands  of  the  collector  at  the  time  of  the  com- 
mencement of  the  action.  It  was  held  that 
the  plaintiff  could  not  recover.  The  decision 
of  the  court  in  that  case  has  not  been  ques- 
tioned in  any  subsequent  case,  and  the  de- 
cision of  many  succeeding  cases  has  been 
governed  by  the  principle  enunciated  in  that 
case,  viz.y  that  where  a  way  of  pa^mient  is 
prescribed  by  statute  or  by  contract  that  way 
must  be  strictly  pursued.  People,  Ready,  v. 
Syracuse,  144  N.  Y.  63 ;  Swift  v.  New  York, 
83  N.  Y.  628,  633 ;  Howell  v.  Buffalo,  16  N. 
Y.  612.  619 ;  Baldwin  v.  Oswego,  1  Abb.  App. 
Dec.  62,  68;  Beard  v.  Brooklyn,  31  Barb.  142, 
149 ;  Darinat  v.  New  York,  66  N.  Y.  686. 

Such  a  provision  as  to  work  of  this  char- 
acter is  usual  and  reasonable;  for,  as  the 
municipal  authorities  have  no  right  to  make 
such  improvements  at  the  expense  of  the  tax- 
payers generally,  it  follows — First,  that  no 
money  is  raised  by  general  taxation  that  is 
available  for  the  payment  of  such  expenses ; 
and.  second,  that  it  is  necessary  to  make  the 
avails  of  the  special  assessment  meet  the  ob- 
ligations of  the  city  under  the  contract.  All 
this  is  known  to  the  contractor  when  he 
makes  his  bid  and  enters  into  the  contract, 
and  presumably  he  has  provided  suitable 
compensation  to  himself  for  the  loss  of  the 
use  of  the  sums  due  under  his  contract  unOl 
a  reasonable  time  shall  have  elapsed  in  which 
to  levy  the  assessment  and  make  collection. 
If  he  finds,  as  in  the  case  of  People,  Ready,  v. 
Syracuse,  144  N.  Y.  63,  tliat  the  city  has  not' 

43  L.  Iv.  A. 


proceeded  vrith  reasonable  diligence  to  collect 
the  assessment,  and  turn  over  the  proceeds 
to  him,  he  may  and  should  proceed  by  man- 
damus to  compel  such  action  on  its  part.  But 
where  a  municipality  disables  itself  from 
performing  the  contract  by  such  action  on 
its  part  as  makes  void,  and  therefore  uncol- 
lectible, an  assessment,  for  the  purpose  of 
providing  compensation,  or  refuses  to  per- 
form the  contract  on  its  part,  as  in  ReUly  v. 
Albany,  112  N.  Y.  30,  then  an  action  against 
the  city  for  the  damages  sustained  by  rea- 
son of  its  failure  to  perform  the  contract  on 
its  part  may  be  maintained.  It  has  been 
suggested  that  the  two  cases  last  referred  to 
are  in  conflict^  but  they  are  not.  The  Ready 
Case  points  out  that,  prior  to  the  breach  of 
the  contract  by  the  municipality,  the  con- 
tractor's remedy  is  to  apply  for  a  mandamus 
to  hasten  municipal  action  in  the  absence  of 
due  diligence;  while  the  Reilly  Case,  wiUi 
equal  clearness,  marks  out  the  patli  to  be 
pursued  by  the  contractor,  where  the  other 
party,  to  wit,  the  municipality,  either  de- 
signedly or  accidentally  puts  itself  in  a  posi- 
tion where  it  will  not  or  cannot  perform  th# 
contract  on  its  part.  In  such  a  case  the  rem- 
edy is  a^inst  the  city  for  breach  of  the  con- 
tract.  As  we  must  regard  the  facts  as  found 
by  the  verdict  of  the  Jury,  Uiis  case  comes 
under  the  rule  in  ReiUy's  Case,  for  the  plain- 
tiffs have  fully  performed  the  contract  as 
modified  by  the  resolution  of  July  29,  1890, 
and  are  entitled  to  compensation  therefor. 
But  the  defendant,  insteaa  of  recognising  the 
plaintiffs'  rights  in  the  premises,  and  pro- 
ceeding with  reasonable  diligencie  to  levy  the 
assessment,  collect,  and  turn  it  over  to  the 
plaintiffs,  has  declared  by  resolution  that  the 
contractors  have  not  only  not  performed,  but 
have  abandoned,  the  contract,  nas  let  to  oth- 
er contractors  the  rebuilding  of  a  portion  of 
the  sewer  constructed  by  these  plaintiffs,  and 
has  refused  to  take  any  steps  looking  to  the 
making  of  an  assessment  upon  the  property 
benefited  for  the  purpose  of  raising  the 
money  with  which  to  pay  the  plainiiffs,  as 
provided  by  the  oontract.  The  plaintiffs' 
right,  therefore,  to  pursue  the  defendant  for 
a  breach  of  the  contract,  is  established. 

We  are  thus  brought  to  the  last,  but  not 
the  least,  of  the  interesting  questions  pre- 
sented by  the  applicant^  which  is  that  the 
court  ought  to  have  permitted  the  defendant 
to  prove  that  the  passage  of  tlie  resolution  of 
July  29,  1890,  was  corruptly  procured.  The 
importance  of  this  question  in  this  particu- 
lar case  is  readily  apparent.  It  is  not  pre- 
tend^ that  the  contract  was  substantially 
performed  as  to  the  construction  of  the  first 
1,463  feet  of  tiie  sewer.  The  certificate  of 
the  engineer,  which  the  contract  says  must 
be  given  in  order  to  entitle  the  plaintiffs  to 
the  compensation  provided  for  by  the  con- 
tract, does  not  assert  that,  as  to  the  portion 
of  the  sewer  above  referred  to,  the  contract 
was  performed.  On  the  contrary,  the  cer- 
tificate is  to  the  effect  that  performance  in 
that  respect  is  in  accordance  ^^ith  the  con- 
tract as  modified  by  the  resolution  of  July 
29,  1890.  If  that  resolution  be  void  and  of 
no  effect,  then  the  plaintiffs  have  not  estab- 
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lished  their  right  to  recover  in  this  action ;  | 
for  they  have  not  only  failed  to  prove  the 
making  of  the  necessary  certificate  by  the 
engineer,  but  they  have  failed  to  prove  sub- 
Btuitial  performance  on  their  part. 

The  question  is  also  an  important  one  in 
its  public  aspects,  for,  bo  far  wa  we  have  ob- 
served, it  has  seldom  been  brought  to  the  at- 
tention of  the  courts.  The  counsel  for  the 
respondent  insists  that  the  question  was  not 
before  the  court  in  such  a  manner  as  rrauired 
it  to  pass  upon  the  point  invoh^ed.  Let  us 
inquire  of  the  record  whether  he  is  right  or 
not.  The  answer  alleges,  among  other 
things,  "that  the  said  resolution,  purporting 
to  modify  said  contract,  passed  by  the  com- 
mon council  on  the  29th  day  of  July,  1890, 
as  set  forth  in  said  complaint,  was  passed 
eoUusively,  corruptly,  and  fraudulently,  and 
ts  the  reeidt  of  a  corrupt  bargain,  in  and  by 
which  it  was  agreed  that  a  large  sum  of 
money  should  be  paid  by  said  contractors  for 
a  vote  in  favor  of  said  resolution,  which  said 
money  was  paid,  and  that  said  resolution,  by 
reason  thereof,  is  null  and  void  and  of  no  ef- 
fect as  a  modification  of  said  contract."  Dur- 
ing the  progress  of  the  trial  the  counsel  for 
the  corporation  asked  several  questions 
which  brought  to  the  attention  of  the  court 
and  the  counsel  for  the  plaintiffs  the  defense 
relied  upon  by  the  city,  and  which  we  hav6 
in  part  quoted.  The  court  was  inclined  to 
tiie  view  that  the  resolution  was  a  legisla- 
tive act,  and  could  not  be  thus  attacked, 
whereupon  the  defendant's  counsel,  for  tihe 
purpose  of  raising  the  question  in  the  brief- 
est form,  said :  "I  desire  to  bhow  that  Mr. 
Weston  [plaintiff]  procured  a  vote  of  one 
member  of  the  common  council  by  corrupt 
means ;  that  a  sum  of  money  was  paid  by  the 
plaintiff,  and  accepted  by  a  member  of  the 
common  council,  in  consideration  of  his  vote 
for  the  adoption  of  that  resolution ;  and  that 
the  vote  of  such  member  was  obtained  and 
cast  by  him  in  consideration  of  the  payment 
of  such  sum  of  money."  This  offer  was  denied, 
and  the  evidence  excluded  by  the  court,  the 
defendant  excepting.  It  is  not,  of  course, 
claimed  that,  if  the  resolution  was  in  fact 
procured  to  be  passed  by  bribery,  it  would, 
nevertheless,  constitute  a  valid  and  effective 
modification  of  the  contract.  That  it  would 
be  void  as  against  public  policy  is  too  clear 
to  admit  of  discussion;  but  the  contention 
rather  is  that  the  courts  are  without  power 
to  inauire  into  the  matter.  The  reason  as- 
signea  is  that  the  act  of  the  common  council 
in  passing  this  resolution  was  legislative  in 
character,  and  hence  the  motives  that  in- 
duced the  members  to  vote  for  its  passage, 
whether  honest  or  corrupt,  are  not  the  sub- 
ject of  judicial  investigation.  It  is  true 
that  the  legislative  department  of  the  state 
government  is  sovereign,  and  hence  the  mo- 
tives that  induce  its  action  cannot  be  the 
subject  of  judicial  investigation.  The  Con- 
stitution also  empowers  the  legislature,  by 
general  laws,  to  confer  upon  boards  of  su- 
pervisors of  the  counties  of  the  state  such 
powers  of  local  legislation  and  administra- 
tion as  the  legislature  may  from  time  to  time 
deem  expedient.     Const,  art.  3,  §  27.     It  has 
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been  held  that  the  action  of  a  board  of  su- 

SBTvisors  in  undertaking  to  establish  a  fire 
istrict  in  a  town,  under  §  37  of  the  county 
law,  is  legislative  in  character,  and  therefore 
not  subject  to  review  by  certiorari,  because 
the  affidavits  verifying  the  petition  did  not 
state  that  the  petition  complied  with  the  re- 
quirements of  the  statute.  People,  O'Oonnor, 
V.  Queens  County  Bupers,  163  N.  Y.  370. 

In  People  J  Wakeley,  v.  Molntyre,  154  N. 
T.  628,  it  was  held  that,  within  the  limits 
of  the  power  del^ated  to  supervisors  by  the 
legislature  under  the  authority  conferred 
upon  it  by  the  section  referred  to.  each  board' 
of  supervisors  is  clothed  with  the  sovereignty 
of  the  state  to  legislate  as  to  all  details,  pre- 
cisely the  same  as  the  legislature  might  have 
done  in  the  premises.  Wldle  that  is  so,  there 
are  many  duties  devolved  upon  boards  of  su- 
pervisors by  the  legislature  which  are  not 
legislative  in  charad;er,  but  are  administra- 
tive, and  in  some  instances  qua^i  judicial  in 
nature,  and  not  at  all  impresned  with  the 
character  of  sovereignty.  Among  other  du- 
ties they  are  required  to  audit  and  allow 
claims  against  the  county.  If  they  arbitra- 
rily refuse  to  audit  a  claim  the  court  may, 
by  mandamus,  require  them  to  take  action 
thereon.  People,  Johnson,  v.  Delaware  Coun- 
ty Supers.  46  N.  Y.  196,  199.  So,  where  the 
board  of  supervisors  audit   and  allow  to   a 

Sublic  officer  a  smn  in  excess  of  that  legally 
ue  him,  the  court  will,  by  mandamus,  and 
upon  the  application  of  a  taxpayer,  require 
the  board  to  reconsider,  revoke,  and  annul 
the  audit  as  to  such  excess.  People,  Law- 
rence, V.  Westchester  County  Supers.  73  N. 
Y.  173.  While  the  acts  of  boards  of  super- 
visors or  boards  of  town  auditors,  in  audit- 
ing the  accounts  within  their  jurisdiction, 
are,  in  the  absence  of  fraud  and  coUusicte,  fi- 
nal and  conclusive,  and  not  the  subject  of  at^ 
tack  in  a  collateral  proceeding,  they  may, 
nevertheless,  be  attacked  in  such  a  proceed- 
ing in  an  action  brought  by  a  taxpayer,  un- 
der chapter  161  of  the  Laws  of  1872.  Oster- 
houdt  V.  Rigney,  98  N.  Y.  222. 

Manv  cases  might  be  cited  where  boards  of 
supervisors  have  been  compelled  to  act  by 
mandamus,  where  they  have  failed  to  per- 
form the  duties  which  the  law  enjoined  upon 
them,  as  well  as  cases  where  their  actions,  in- 
volving legal  errors  as  distinguished  from 
discretionary  matters,  have  been  reviewed 
by  certiorari,  and  also  where  the  audit  has 
been  attacked  in  a  collateral  action  brought 
under  ihe  "Taxpayers'  Statute,"  so  called. 
But  it  would  serve  no  good  purpose,  as  the 
cases  already  cited  are  sufficient  to  call  at- 
tention to  the  fact  that  there  aremany  admin- 
istrative duties  of  boards  of  supervisors  that 
are  not  impressed  with  the  character  of  sov- 
ereignty. So,  too,  the  legislature  may  con- 
fer upon  common  councils  of  cities  authority 
to  pass  municipal  ordinances.  Such  as  are 
passed  in  pursuance  of  such  authority  have 
the  force  of  law,  and  are  as  obligatory  as  if 
enacted  by  the  legislature  itself.  Buffalo  v. 
^ew  York,  L.  E.  d  W.  R.  Co.  152  N.  Y.  276. 
But,  like  boards  of  supervisors,  a  common 
council  has  many  administrative  duties  that 
are  not  legislative  in  riharacter,  performance 
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of  which,  at  times,  has  to  be  compelled  by  the 
courts.  Not  infrequently  in  the  case  of  spe- 
cial assessments  for  local  improvements,  such 
as  the  case  at  bar,  actions  are  successfully 
prosecuted  by  taxpayers  to  set  aside  assess- 
ments against  property,  on  the  ground  that 
the  assessments  are  illegal  and  void.  In 
Miller  v.  Amsterdam,  149  N.  Y.  288,  in  pur- 
suance of  legislative  authority,  the  common 
council  undertook  to,  and  did,  pave  a  certain 
street,  and,  to  defray  Uie  expense  thereof, 
made  an  assessment  against  the  property 
specially  benefited;  but  the  statute  under 
which  the  common  council  attempted  to  act 
provided  that  the  street  could  be  paved  only 
upon  a  petition  therefor  of  the  owners  of  a 
majority  of  the  lineal  feet  fronting  on  the 
street.  The  petition  presented,  and  upon 
which  the  common  council  acted,  turned  out 
not  to  have  the  requisite  number  of  consents. 
This  court  held  that  the  action  of  the  com- 
mon council  was  without  jurisdiction,  and 
affirmed  the  judgment  setting  aside  the  as- 
sessment against  the  property  of  the  plain- 
tiff, upon  Uie  ground  that  it  waa  void.  If 
the  common  council  in  Miller's  Case,  in  the 
institution  of  proceedings  to  pave  the  street, 
had  been  acting  in  a  legislative  capacity,  and 
was  sovereign  in  that  which  it  did,  then,  nec- 
essarily, it  would  not  have  been  open  for  in- 
quiry by  the  courts  whether  it  had  acquired 
jurisdiction  to  legislate  at  all  by  the  petition 
of  the  requisite  number  of  lotowners.  But  it 
was  not  sovereign.  It  had  no  authority  to 
act  at  all  in  the  absence  of  a  petition  signed 
by  the  owners  of  a  majority  of  the  lineal  feet 
fronting  on  the  street,  and  therefore  its  pro- 
ceedings were  not  in  accordance  with  the  di- 
rections of  the  charter;  and,  in  attempting 
to  act  as  it  did,  its  proceedings  were  the  sub- 
ject of  direct  review  by  certiorari,  or  to  at- 
tack in  a  collateral  action  such  as  was  made. 
If  the  action  taken  by  a  common  council  un- 
der the  statute  to  pave  a  street  be  not  sov- 
ereign and  free  from  direct  review  or  collat- 
eral attack  in  the  courts,  no  more  is  the  ac- 
tion of  a  common  council,  under  a  similar 
statute,  to  build  a  sewer :  and  it  is  yet  more 
absurd  to  claim  that  the  resolution  by  which 
the  common  council  undertook  to  effect  a 
compromise  and  settlement  with  a  contractor 
to  whom  something  was  equitably  due, 
though,  perhaps,  nothing  legally,  because  of 
his  failure  to  perform  the  contract  in  all  re- 
spects, constituted  a  legirdative  act. 

Having  established  by  authority  (to  which 
very  many  citations  in  point  in  this  state 
might  be  added)  that  the  resolution  in  ques- 
tion constituted  a  part  of  the  administra- 
titve  duties  of  the  common  council,  we  come 
next  to  the  question  whether  such  a  resolu- 
tion, if  passed  by  means  of  fraud  and  corrup- 
tion, can  be  declared  of  no  effect  by  the 
courts.  This  question  is  answered  in  the  af- 
fii-mative  by  Talcott  v.  Buffalo,  125  N.  Y. 
280.  That  was  an  action  by  a  taxpayer  to 
prevent  waste  of  or  injury  to  the  property 
of  the  municipality,  the  claim  being  that  the 
common  council  of  the  city  of  Buffalo  had 
passed  the  resolution  over  the  mayor's  veto, 
providing  for  the  substitution  of  electric 
lights  for  gas,  and  that,  in  pursuance  of  it, 
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the  proper  officers  had  entered  into  a  eon- 
tract  with  the  electric-light  company,  by 
which  it  had  been  agreed  to  pay  an  exorbi- 
tant price;  and  it  was  charged  that  the  acta 
of  the  common  council  and  its  officers  in  the 
matter  were  illegal.  The  court  held  that, 
inasmuch  as  the  action  taken  by  the  com- 
mon council  was  clearly  within  its  power 
and  discretion,  such  an  action  could  not  be 
maintained  without  any  charge  or  allegation 
of  fraud,  collusion,  corruption,  or  bad  faith. 
While  upon  this  proposition  there  was  a  dis- 
sent, all  were  agreed  that  under  the  "Tax- 
payers' Act,"  so  called,  the  complaint  would 
not  have  been  demurrable  had  it  aJleged  that 
the  acts  complained  of  were  without  power, 
or  that  they  were  the  result  of  corruption^ 
fraud,  or  bad  faith  amounting  to  fraud. 
That  action,  it  is  true,  was  brought  under 
and  by  virtue  of  the  provision  of  the  statute 
giving  to  taxpayers  the  right  by  action  in  a 
proper  ca*e  to  interfere  with  the  conduct  of 
muncipal  officMcrs.  The  title  of  the  act  first 
passed  (Laws  1872,  chap.  161)  was  "An  Act 
for  the  Protection  of  Taxpayer??  against  the 
Frauds,  Embezzlements,  and  Wrongful  Acts 
of  Public  Officers  and  Agents."  It  has  since 
been  amended  and  supplemented  by  various 
enactments,  which  need  not  now  be  referred 
to.  This  statute  did  not  take  away  any 
right  of  action  that  the  municipality  had; 
and,  to  avoid  any  possible  opportunity  for 
such  a  suggestion,  the  last  sentence  of  the 
statute  provided  that  it  should  not  be  so  con- 
strued as  to  take  away  any  right  of  action 
from  any  county,  town,  or  municipal  corpo- 
ration. The  history  attending  the  passage 
of  this  act,  and  of  chapter  49  of  the  Laws  of 
1875,  is  a  matter  of  common  knowledge,  and 
was  well  stated  by  Judge  Andrews  in  People^ 
V.  New  York  d  M.  B.  R.  Co.  84  X.  Y.  565, 
509,  as  follows;  It  "was  passed  in  view  of 
the  fact  that  the  city  of  New  York  had  been 
grossly  defrauded  by  the  acts  oi  municipal 
officers  and  others  acting  in  collusion  with 
them,  and  that  large  sums  had  been  taken 
from  the  municipal  treasury  in  the  perpetra- 
tion of  the  frauds  committed.  These  sums 
the  city  or  county,  one  or  both  of  them, 
might  sue  for  and  recover ;  but  resort  to  this 
remedy  was  embarrassed  by  the  fact  that  the 
city  and  county  governments  wore  to  a  con- 
siderable extent  under  the  control  of  the 
guilty  participants  in  the  fraud." 

The  effect  of  the  legislation  is  to  enable  a 
taxpayer  of  the  municipality,  threatened 
with  injury  from  its  officers,  and  in  certain 
cases  the  state,  to  accomplish  by  action  not 
more  than  the  proper  municipal  authorities 
can  at  all  times  accomplish,  but  such  results 
as  the  municipal  authorities  con  and  should^ 
but,  b^;ause  of  carelessness  or  wilful  pur- 
pose, will  not.  If  it  be  the  fact  that  the  pas- 
sage of  this  resolution  was  brought  about  by 
bribery  of  the  members  of  the  common  coun- 
cil, a  taxpayer,  under  the  authority  of  TaU 
coit'8  Case,  125  N.  Y.  280,  could  have  main- 
tained a  suit  against  the  city  to  enjoin  it 
from  paying  to  the  contractors  the  amount 
claim^  by  them  to  be  due  under  their  con- 
tracts, for  the  reason  that  the  statute  confers 
upon  him  the  authority  to  thus  interfere  for 


1899. 


Weston  y.  Straoubb. 


685 


the  protection  of  the  municipal  corporation; 
4ind  that  which  he  can  accomplish  by  such  a 
suit,  the  officers  of  the  municipal  corpora- 
tion, whose  duty  it  is  to  proU^rt  the  corpo- 
rate property  from  waste  and  injury,  may 
l)ring  about  by  a  defense  to  an  action  brought 
hy  the  contractor.  It  is  urged  by  the  re- 
spondent that  the  defendant  is  estopped  by 
the  conduct  of  its  officers  subseciuent  to  the 
discovery  by  the  common  council  of  the  al- 
leged acts  of  bribery.  But  the  difficulty  with 
this  contention  is  that  it  does  not  appear 
that  the  officers  of  the  defendant  knew  of 
the  alleged  bribery  at  the  time  of  the  several 
acts  which  the  plaintiffs  rely  upon  to  create 
-an  estoppel.  It  does  appear  that,  'Defore  the 
conmiission  of  some  of  the  acts,  the  common 
<»ouncil  caused  an  investigation  of  the  charge 
of  corruption  to  be  made ;  but  it  is  not  shown 
that  one  of  the  outcomes  of  the  investigation 
was  the  disclosure  of  the  alleged  acts  of  brib- 
•ery  that  the  defendant  upon  the  trial  offered 
to  prove,  and  therefore  it  cannot  be  said  that 
the  action  taken  by  the  common  council  was 
with  full  knowledge  of  the  situation. 

The  judgment  should  be  reversed^  and  a 
new  trial  granted,  with  costs  to  abide  the 
«yent. 

All  concur,  except  Bartlett,  J.,  dissent- 
ing, and  Martiii  and  Vann,  JJ.,  not  sitting. 


Dwight    H.    OLMSTKAD,    Trustee,  etc.,  of 
Noah  T.  Pike,  Deceased,  A.ppt,, 

V. 

Brainard  G.  LATIMER  et  oZ.,  Respts. 
(158  N.  Y.  813.) 

1.     A    uureiT   <•    not    discltarflred    by    an 

agreement  for  the  extension  of  the  time  of 
payment,  when  that  Is  Invalid  for  want  of 
consideration. 
IB.  The  extemaion  of  tlie  time  for  pay* 
meiit  of  a  mortflrasre,  made  by  a  written 
agreement  which  Is  not  baaed  on  any  new 
consideration,  Is  Invalid. 

(February  28,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  modifying  a 
judgment  of  a  Special  Term  for  Kings  Coun- 
ty in  favor  of  defendants  in  a  proceeding 
brought  to  enforce  the  alleged  liability  of 
defendants  for  a  bond  debt  of  their  ancestor. 
Reversed. 

Statement  by  Parker,  Gh,  J.: 

In  August,  1878,  one  John  O.  Latimer  exe- 
cuted his  bond  with  a  mortgage  on  a  lot  and 
huilding  on  Atlantic  street,  Brooklyn,  to  se- 
cure the  sum  of  $18,000,  borrowed  by  him. 
The  plaintiff  subsequently  acquired  that 
bond  and  mortgage.  In  1884  Latimer  died 
intestate,  seised  of  the  mortgaged  premises, 

NoTB. — For  performance  of  existing  contract 
obligation   as   consideration   for  new   promise, 
see  note  to  Abbott  v.  Doane  (Mass.)  84  L.  B.  A. 
83. 
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leaving  a  widow  and  four  brothers  ( the  three 
defen£ints  and  one  James  D.  Latimer)  his 
only  heirs  at  law.  Letters  of  administration 
were  issued  on  the  estate  of  John  G.  Latimer, 
and  upon  settlement  of  the  estate  it  appeared 
that  the  personal  estate  was  exhausted  by 
the  payment  of  the  debts  and  expenses  of 
administration,  leaving  a  deficiency  in  the 
amount  due  for  administrator's  fees.  The 
deceased  left  real  estate  of  considerable 
value,  all  of  which  was,  prior  to  the  com- 
mencement of  thia  action,  sold  by  the  three 
defendants  Latimer,  as  heirs  at  law,  for  the 
ft^Ri'egate  sum  of  $57,500,  the  value  of  the 
widow's  dower  in  which  was  estimated  at 
$8,426,  leaving  the  net  value  of  the  lands 
sold  in  the  hands  of  each  of  the  defendants 
at  the  time  of  the  trial  at  $12,268.50,  outside 
of  the  mortgaged  premises.  The  latter  were 
conveyed,  during  the  years  1888  and  1889,  to 
Frederick  B.  Latimer,  by  bargain  and  sale 
deeds,  each  reciting  the  consideration  of  $1. 
After  Frederick  had  acquired  all  the  inter- 
est of  his  brothers  in  the  mortgaged  prem* 
ises,  he  and  the  plaintiff  executed  the  follow* 
^^g  agreement: 

We  agree  that  the  time  for  the  payment  of 
the  bond  and  mortgage  for  $18,000  on  201 
and  203  Atlantic  avenue,  Brooklyn,  made  by 
John  G.  Latimer  to  the  executors  of  Noah 
T.  Pike,  and  recorded  in  the  register's  office 
of  Kings  county  in  Liber  1425  of  Mortgages, 
page  17,  August  24,  1878,  being  the  date 
thereof,  shall  be,  and  hereby  is,  extended  to 
May  1,  1805,  subject  to  the  same  terms  and 
conditions,  including  tax,  insurance,  and  in- 
terest clauses,  as  at  present. 
Dated  New  York,  October  16,  1891. 

Dwight  H.  Olmstead,  Executor  &  Trustee 
under  Will  of  Noah  1.  Pike. 

F.  B.  Latimer. 

Tn  April  1802,  a  fire  occurred  in  the  build- 
ings on  the  mortgaged  premises,  by  which 
they  were  partially  injured.  In  an  attempt 
to  restore  the  buildings  they  collapsed,  and 
became  a  total  loss.  By  this  accident  the 
value  of  the  mortgaged  premises  fell  below 
the  amount  of  the  mortgage.  Thereafter  the 
plaintiff  instituted  this  action  to  foreclose 
the  mortgage,  and  hold  the  defendants,  as 
heirs  at  law  of  the  original  bondsman  and 
mortgagor,  liable  for  any  deficiency.  The 
trial  court  held  the  defendant  Frederick  li- 
able for  16-76  of  any  deficiency,  and  the 
other  defendants  not  liable.  From  this  de- 
cree the  plaintiff  and  the  defendant  Freder- 
ick appealed  to  the  appellate  division;  the 
former  seeking  to  hold  all  the  defendants, 
the  latter  to  be  relieved  from  liability.  The 
court  modified  the  judgment  by  increasing 
the  liability  of  the  defendant  Frederick  to 
one  quarter  of  any  deficiency  that  may  arise 
on  the  foreclosure  sale,  and  in  all  other  re- 
spects affirmed  the  judgment. 

Mr,  CliaTles  D.  Ridgway,  for  appel- 
lant: 

The  defendants  are  necessary  parties  to 
the  action,  and  may  be  held  for  any  defi- 
ciency which  may  arise  on  the  sale  of  the 
mortgaged  premises. 
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Code,  8  1843 ;  ColUn'a  Petition,  6  Abb.  N. 
C.  227 :  Glaciua  v.  Fogel,  88  N.  Y.  434 ;  Ool- 
Uer  V.  Miller,  62  Him,  99 ;  Rogers  v.  Patter- 
son,  79  Hub,  484. 

The  fact  that  Frederick  B.  Latimer,  after 
he  had  received  a  deed  for  the  mortgaged 
premises  from  hifi  brothers,  obtained  an  ex- 
tension of  the  time  of  payment  of  the  bond 
and  mortgage  Irom  the  plaintiff  from  May 
1,  1892,  to  May  1,  1895,  does  not  discharge 
any  of  the  defendants  from  the  payment  of 
the  bond  to  the  extent  of  the  value  of  the 
real  estate  descended  to  them. 

8o  far  as  the  value  of  the  lands  of  the  de- 
cedent remaining  in  their  hands  was  con- 
cerned defendant  were  not  jointly,  but  sev- 
erally, liable. 

Belmont  v.  Ooman,  22  N.  Y.  438,  78  Am. 
Dec.  213;  Smith  y,  Cornell,  111  N.  Y.  664; 
Chilton  V.  Brooks,  72  Md.  554. 

The  principle  of  suretyship  is  only  invoked 
to  prevent  a  fraud  or  a  wrong,  but  never  to 
perpetrate  one. 

Ko  case  can  be  found  which  decides  that 
the  relation  of  principal  and  surety  exists 
between  a  grantor  and  a  grantee  when  the 
grantor  is  not  a  mortgagor  and  has  not  paid 
anything  for  the  mortgaged  premises,  but 
who  is  by  law,  because  of  his  possession  of 
funds  of  the  obligor,  personally  liable  for  the 
debt. 

Wadstoorth  v.  Lyon,  93  N.  Y.  201,  45  Am. 
Rep.  190 ;  Hauselt  v.  Patterson,  1 24  N.  Y.  361 . 

The  relation  of  principal  and  surety  did 
not  exist  between  the  several  defendants  be- 
cause by  the  Revised  Statutes  they  were  re- 
quired to  pay  the  mortgage  debt  out  of  their 
own  property.  They  were  each  primarily  li- 
able, not  jointly  but  severally,  for  his  share 
of  the  debt. 

Palmer  v.  Purdy,  83  N.  Y.  146. 

Admitting  the  relation  of  principal  and 
surety  did  exist  between  Frederick  6.  Lati- 
mer and  the  other  defendants  after  the  exe- 
cution of  the  deeds,  still  there  was  no  valid 
extension  of  the  mortgage,  and  consequently 
no  discharge  of  the  other  defendants. 

Halliday  v.  Hart,  30  N.  Y.  474 ;  Lowman 
▼.  Yates,  37  N.  Y.  601 J  Ga^n  v.  Viemcewicz, 
11  Wend.  312;  Vilas  v.  Jones,  10  Paige,  76; 
Reynolds  v.  Ward,  6  Wend.  501;  Draper  v. 
Romeyn,  18  Barb.  166;  Kellogg  v.  Olmsted, 
25  N.  Y.  189;  Baboock  v.  Kuntzsch,  66  N. 
Y.  S.  R.  47. 

There  was  no  positive  duty  incumbent 
upon  plaintiff  to  have  prosecuted  the  fore- 
closure of  the  mortgage  with  active  diligence. 
He  had  a  risht  to  rely  upon  the  bond  for 
payment,  ana  the  defendants  are  not  dis- 
charged by  mere  delay. 

Goldsmith  v.  Broion,  35  Barb.  484;  Mer- 
chants* Ins.  Co.  V.  Hinman,  34  Barb.  410; 
Bchroeppell  v.  Shaic,  3  N.  Y.  446. 

Any  of  the  defendants  could  have  paid 
the  debt  of  his  ancestor  in  order  to  relieve 
his  own  lands  and  been  subrogated  to  the 
rights  of  the  plaintiff,  or  he  might  have  de- 
manded a  foreclosure  of  the  mortgage  in  or- 
der to  protect  himself.  But  until  he  has 
done  this  he  cannot  complain. 

Marshall  v.  Dames,  78  N.  Y.  414;  Blake 
▼.  Move,  32  N.  Y.  S.  R.  917;  Hunt  v.  Purdy, 
82  N.  Y.  486,  37  Am.  Rep.  687. 
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Mr,  Franels  I^  Noble,  with  Messrs. 
Cliarles  J.  MoDermott  and  Paul  R. 
To'wne,  for  respondents: 

The  right  of  a  creditor  of  a  deceased  in- 
teetate  to  maintain  an  action  against  the 
heirs  at  law  of  such  decedent  to  recover  for 
the  debts  of  said  decedent  is  regulated  by 
statute. 

Code  Civ.  Proc.  9S  1837-1860. 

This  liability  is  a  joint  liability,  and  an 
action  against  the  heirs  must  be  brought 
jointly  against  them  all. 

Code  Civ.  Proc.  $  1846. 

The  unsecured  creditors  acting  through  the 
administrators  could  h&ve  compelled  a  fore- 
closure of  this  mortgage  before  the  mort- 
gagee oould  have  made  any  claim  to  diminish 
the  general  fund  of  the  personal  estate  for 
the  payment  of  such  mortgage  debt. 

Johnson  v.  Corbet  t,  11  Paige,  265;  Hauselt 
V.  Patterson,  124  N.  Y.  349. 

This  being  so,  the  personal  representatives 
stand  in  the  relation  of  sureties  toward  the 
mortga4?ed  premises. 

Tlie  liability  of  an  heir  at  law,  however,  is 
secondary  to  that  of  a  personal  represenHba- 
tive. 

1  Rev.  Stat.  2  Banks,  9th  ed.  1822,  749, 
§4. 

In  case  of  the  death  of  the  mortgagor  the 
order  of  the  liability  is  this:  (1)  The 
mortgaged  premises;  (2)  the  personal  es- 
tate;  (3)  the  heirs  at  law. 

Wilbur  V.  Warren,  104  N.  Y.  192 :  Haus^t 
V.  Patterson,  124  N.  Y.  349;  Code  Civ.  Proc. 
%  1848. 

The  written  extension  of  the  mortgage 
given  by  the  plaintiff  to  the  defendant  Fred- 
erick B.  Latimer  is  a  valid  extension. 

After  breach  of  a  sealed  a^eanent  it  may 
be  modified  by  an  executed  parol  agreement 
for  a  sufficient  consideration. 

Dodge  v.  CrandaU,  30  N.  Y.  304. 

Such  extension  does  not  alter  the  agree- 
ment or  terms  of  a  sealed  contract,  but  is  a 
new  contract  to  hold  the  original  contract  in 
abeyance. 

Homer  v.  Guardian  Mut,  L.  Ins.  Co,  67 
N.  Y.  481 ;  San  Remo  Hotel  Co.  v.  Brennan, 
64  Hun,  611. 

No  new  consideration  was  necessary  to 
give  validity  to  the  agreement  to  extend  the 
time  for  performance.  The  waiver  is  suffi- 
cient for  that  purpose. 

Burt  V.  Saxton,  1  Hun,  561;  Clark  v. 
Dales,  20  Barb.  42. 

But  if  such  new  consideration  were  neces- 
sary it  exists  in  this  case.  The  payment  of 
interest  by  one  not  previously  bound  to  pay 
the  same  is  a  gooa  consideiration  for  the 
agreement  to  extend  the  time  for  payment 
of  the  principal. 

Grinnan  v.  Plait,  31  Barb.  328;  Jester  v. 
Sterling,  25  Hun,  344. 

The  agreement  for  the  extension  had  .ex- 

gired  and  the  contract  was  an  executed  one 
efore  this  action  was  commenced. 
Fullei'  V.  Kemp,  138  N.  Y.  231,  20  L.  R.  A. 
785 ;  Thomson  v.  Poor,  147  N.  Y.  402. 

Even  where  no  personal  liability  exists  an 
extension  of  time  for  the  payment  of  the 
mortgage  operates  to  release  one  personally 
liable  for  the  debt  who  does  not  consent  to 
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Buch  exteneion  to  the  extent  of  tlie  Talue  of 
the  land  at  the  time  the  agreement  to  extend 
the  same  was  made. 

Paine  v.  Jones,  76  N.  Y.  274;  Murray  v. 
Marshall,  94  N.  Y.  611;  Spencer  ▼.  Spencer, 
95  N.  Y.  353. 

The  interest  which  James  D.  Latimer  took 
in  the  lands  of  John  G.  Latimer,  though  hj 
descent  it  afterwards  passed  to  the  d^end- 
ants,  cannot  be  reached  in  t-his  action. 

Fink  V.  Berg,  60  Him,  211 ;  Piatt  v.  Piatt, 
106  N.  Y.  490;  Rogers  v.  Patterson,  79  Hun, 
483. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  Latimer,  as  heirs  at  law  of 
the  mortgagor,  wore  respectively  liable,  unr 
der  S  1843  of  the  Code,  for  the  debts  of  the 
said  mortgagor  decedent  to  the  extent  of 
their  interest  in  tho  real  property  that  de- 
scended to  them  from  him.  T^e  premises 
covered  by  the  mortgage  were  primarily  li- 
able to  pay  the  mortgage  debt.  As  there 
was  no  personal  estate,  the  defendants  were 
secondarily  liable,  and  they  were  properly 
made  parties  in  the  action  of  foreclosure  by 
virtue  of  S  1627  of  the  Code,  which  provides 
that  "any  person  who  is  liable  to  the  plain- 
tiff for  the  payment  of  the  debt  secured  by 
the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared,  or  has 
been  personally  served  with  the  smnmons, 
the  final  judgment  may  award  pa3mieni  by 
him"  of  any  deficiency.  The  judgment,  as 
it  comes  to  us,  decrees  that  the  defendant 
Frederick  B.  Latimer  shall  pay  one  Quarter 
of  the  deficiency,  but  it  has  been  held  tJiat  the 
effect  of  the  oonveyanoe  of  the  premises  to  the 
defendant  Frederick  by  his  brothers  in  the 
years  1888  and  1889,  together  with  the  fact 
that  he  informed  the  phiintiff  of  such  con- 
veyance, and  thereafter  made  an  agreement 
to  extend  the  time  of  payment  of  the  bond 
and  mortgage,  had  the  legal  effect  of  mak- 
ing Frederick  the  principal  debtor,  and  his 
brothers,  sureties,  and  hence  that  the  effect 
of  the  agreement  extending  the  time  of  pay- 
ment operated  to  release  the  sureties  from 
all  liability  to  the  plaintiff  on  account  of  the 
indebtedness  evidenced  by  the  bond.  Aseum- 
ing,  but  not  deciding,  that  the  effect  of  the 
conveyance,  and  that  which  subsequently 
happened,  was  to  change  the  obligation  of 
the  defendants  other  than  Frederick  towards 
the  plaintiff  from  that  of  principals  to  that 
of  sureties,  we  come  to  the  question  whether 
the  agreement  to  extend  the  time  of  payment 
was  invalid  for  want  of  consideration. 

There  are  several  decisions  in  this  court 
in  which  the  question  has  been  considered, 
and  they  are  in  harmony  with  one  another. 
In  Kellogg  v.  Olmsted,  25  N.  Y.  189,  the  ac- 
tion wa£  on  a  promissory  note  by  the  trans- 
feree of  the  payee.  The  answer  alleged  that, 
after  the  note  became  due,  it  was  mutually 
agreed  between  the  holder  thereof,  the  payee, 
and  the  defendants  "that,  in  consideration 
that  the  defendants  would  keep  the  principal 
sum  of  the  said  note  until  the  Ist  day  of 
April,  1867,  and  pay  the  same,  with  interest, 
on  that  day,  he,  the" said  Covil  [payee J  would 
extend  the  time  of  payment  of  the  principal 
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of  .said  note  until  the  1st  day  of  April,  1857 ; 
that  the  said  defendants  then  and  there  as- 
sented to  such  proposition,  and  then  and 
there  a^eed  to  and  with  said  Covil  to  keep 
said  principal  sum  of  said  note  until  the  l«t 
day  of  April,  1857,  and  to  pay  the  same  with 
interest  on  that  day."  On  the  trial  of  the  ac- 
tion the  referee  excluded  evidence  offered  by 
the  defendants  to  establish  the  defense  so 
specially  set  up,  and  exceptions  were  taken 
thereto  that  presented  the  question  to  this 
court.  It  was  held  that  an  agreement  by  a 
creditor  to  x>ostpone  payment  of  a  debt  un- 
til a  future  day  certain,  without  other  or 
further  consideration  than  the  agreement  of 
the  debtor  to  pay  the  debt,  with  interest,  is 
void  for  want  of  consideration ;  the  court  cit- 
ing, in  support  of  its  position.  Miller  v.  Hoi- 
brook,  1  Wend.  317;  Gibson  v.  Renne,  19 
Wend.  390;  Pabodie  v.  King,  12  Johns.  426; 
Reynolds  v.  Ward,  6  Wend.  601;  Fulton  v. 
Matthetcs,  16  Johns.  433,  8  Am.  Dec.  261. 
A  dissenting  opinion  was  written  by  Judge 
Bavies,  who,  two  or  three  years  later,  wrote 
the  principal  opinion  in  Halliday  v.  Hart,  30 
N.  Y.  474.  In  that  case  the  action  was 
brought  to  recover  againet  the  maker  and 
two  indorwrs  on  a  promissory  note.  The  in- 
dorsers  defended  on  the  ground  that  the 
plaintiff  had,  for  a  valuable  consideration, 
and  in  writing,  extended  the  time  of  payment 
for  a  period  of  some  months,  and  claimed 
that  the  effect  of  such  extension  was  to  die- 
charge  the  sureties  from  liability.  Tlie  au- 
thorities bearing  upon  the  question  were  very 
carefully  considered,  and  the  court  decided 
that  a  partial  pavment  b^  the  maker  on  ac- 
count of  an  overdue  note  is  not  a  valid  con- 
sideration for  a  promise  of  forbearance  as 
to  the  residue,  so  as  to  discharge  the  indors- 
ers.  A  concurring  opinion  was  written  by 
Judge  Hogeboom,  in  which  he  says:  "The 
sureties  were  not  discharged.  There  was  no 
valid  agreement  for  the  extension  of  the 
time  of  payment.  There  was  no  payment  of 
any  sum  which  the  party  paying  was  not 
obfipjed  to  pay.  The  performance  of  an  un- 
qualified legal  obligation  by  payment  of  part 
of  a  sum  due  upon  a  note  is  not  a  valid  con- 
sideration for  the  extension  of  payment  of 
the  remainder." 

The  next  c^i^e  in  this  court  was  Lotcman 
V.  Yates,  37  N.  Y.  601.  The  action  was  upon 
a  bond  given  by  Ely  as  principal,  with  Par- 
menter  as  surety,  conditioned  that  Ely 
should,  before  a  given  date,  take  up  and  de- 
liver to  the  plaintiff  two  mortgages,  executed 
by  him,  amounting  to  $10,000.  The  action 
was  brought  against  the  personal  represen- 
tatives of  the  surety,  the  principal  having 
died.  The  defense  relied  upon  was  that  the 
plaintiff,  without  the  surety's  consent,  took 
from  the  principal  four  n^otiable  promis- 
sory notes,  to  be  applied  upon  the  bond  for 
the  payment  in  the  aggregate  of  about  $7,000 
of  principal,  three,  three  and  a  half,  four,  and 
five  years  after  date,  and  indorsed  the  same 
upon  tiie  bond,  thereby  extending  the  time 
of  payment,  and  discharging  the  defendant 
as  surety.  The  court,  recognizing  the  prin- 
ciple that  a  creditor  by  a  valid  and  binding 
agreement  between  himself  and  the  principal 
debtor,  extending  the  time  of  payment  with- 
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•out  the  consent  of  the  surety,  thereby  die- 
•charges  the  latter  from  liability,  said  that, 
in  order  that  an  agreement  shall  accomplish 
that  result,  it  must  have  a  sufficient  consid- 
eration, so  ae  to  prevent  the  prosecution  of 
the  debt  by  the  owner,  and  to  prevent  the 
surety  from  compelling  him  to  enforce  it. 
It  was  claimed  by  the  plaintiff  that  he  was 
induced  to  enter  into  the  agreement,  and 
take  notes  extending  the  time  of  payment, 
by  the  fraudulent  representations  made  by 
the  principal  debtor,  and  it  was  held  that 
the  court  properly  left  it  to  the  jury  to  de- 
termine whether  the  notes  were  imposed  on 
the  plaintiff  by  fraud,  and,  if  so,  that  their 
receipt  by  the  plaintiff  under  the  agreement 
did  not  operate  to  extend  the  time  of  pay- 
ment of  so  much  of  the  amount  of  the  bond 
as  their  face  value  represented.  It  was  also 
held  that  the  judge  properly  charged  that, 
in  any  event,  the  extension  of  the  time  of 
payment  did  not  discharge  the  surety  as  to 
the  residue  of  the  bond  beyond  the  amount 
of  the  notes.  In  Parmelee  v.  Thompson,  45 
N.  Y.  58,  6  Am.  Rep.  33,  one  of  the  makers 
•of  a  promissory  note  after  maturity  paid  to 
the  payee  a  sum  equal  to  the  amount  due 
thereon,  and  took  possession  of  the  note. 
Subsequently  he  brought  suit  against  an- 
other maker,  who  gave  evidence  tending  to 
show  that  while  the  payee  held  the  note  an 
action  was  brought  thereon  in  the  supreme 
court,  and  that  it  was  agreed  between  the 
defendants  and  the  plaintiff  therein  that  the 
suit  should  be  discontinued,  the  defendant  to 

?ay  the  costs,  and  have  until  the  ensuing 
December  to  pay  the  note;  that  the  costs 
were  paid,  and  the  suit  discontinued,  after 
which  the  plaintiff  became  the  owner  of  the 
note,  and  brought  the  action  before  the  ex- 
piration of  the  time  agreed  upon,  and  the 
trial  judge  held  that  there  was  no  valid 
agreement  to  extend  the  time  of  payment, 
llie  judgment  was  affirmed  in  this  court, 
the  opinion  being  written  by  Judge  Allen,  in 
which  he  said:  "It  is  competent  for  the 
parties  by  a  parol  a^eement  to  enlarge  the 
time  of  performance  of  a  simple  contract. 
.  .  .  But  a  promise  to  extend  the  time  of 
payment,  unless  founded  on  a  good  considera- 
tion, is  void.  A  payment  of  a  part  of  the 
d^t,  or  the  interest  already  accrued,  or  a 
promise  to  pay  interest  for  the  future,  is  not 
a  sufficient  consideration  to  support  such 
promise,"— -citing  Miller  v.  Eolhrook,  1 
Wend.  317,  Qihson  v.  Renne,  19  Wend.  390, 
and  Kellogg  v.  Olmsted,  25  N.  Y.  189. 

In  Powers  v.  Silherstein,  108  N.  Y.  169,  the 
action  was  brought  upon  a  promissory  note 
made  by  the  firm  of  Joy  &  Bowman,  and  in- 
dorsed by  the  defendant  Silberstein,  who 
alone  answered,  setting  up  as  a  defense  that 
the  note  was  indorsed  by  him  for  the  ac- 
commodation of  the  makers,  and  that  the 
time  of  payment  was  extended  by  an  agree- 
ment, made  without  his  consent,  between  the 
makers  and  the  plaintiff.  The  plaintiff  had 
judgment  in  the  trial  court,  which  was  af- 
firmed at  the  general  term,  but  reversed  in 
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this  court  on  the  ground  that  there  was  evi- 
dence tending  to  establish  that  the  plaintiff, 
after  the  maturity  of  the  note,  agreed  with 
the  makers,  Joy  ft  Bowman,  to  forbear  the 
collection  of  it  if  they  would  continue  plain- 
tiff's son  in  their  employment,  and  tha&  Joy 
ft  Bowman  consented,  and  did  retain  him  in 
their  service,  upon  this  consideration.  In 
tlie  course  of  the  opinion  the  court  cited  Lotr- 
man  v.  Yates,  37  N.  Y.  601,  upon  the  propo- 
sition that  a  mere  indulgence  by  a  creditor 
of  the  principal  debtor  will  not  discharge 
the  surety,  and  that  the  agreement  for  an 
extension,  made  without  the  consent  of  the 
surety,  must  be  upon  a  valid  consideration, 
such  as  will  preclude  the  creditor  ivotn  en- 
forcing the  debt  against  the  principal;  but 
argued  that  the  plaintiff  did  not  deny  that 
the  employment  of  his  son  was  an  induce- 
ment to  the  original  loan,  or  that  the  sub- 
ject of  his  continuing  employment  was  re- 
ferred to  in  his  conversation  Vith  the  mak- 
ers of  the  note  after  maturity;  and  that, 
taken  in  consideration  with  the  fact  that  the 
loan  was  allowed  to  remain  standing  for 
three  years  after  the  maturity  of  the  note, 
presented  a  question  for  the  jury  as  to  wheth- 
er there  was  an  extension  of  the  time  upon 
a  good  consideration. 

Our  attention  has  not  been  callod  to  any 
authority  in  this  court  in  hostility  to  the  po- 
sition taken  in  the  decisions  we  have  referred 
to.  The  rule  laid  down  by  them  has  been 
followed  in  many  cases  in  the  trial  courts, 
and  amoiig  them  may  be  found  the  compara- 
tively recent  cases  of  Manchester  v.  Van 
Brunt,  46  N.  Y.  S.  R.  506,  and  Bahoock  v. 
Kuntzoh,  85  Hun,  615,  66  N.  Y.  S.  R.  47. 
The  reasons  assigned  by  the  learned  justice 
who  wrote  for  the  appellate  division  in  fa- 
vor of  overthrowing  the  doctrine  of  these 
cases,  while  presented  with  marked  ability 
and  clearness,  are  not  at  all  new.  They  were 
advanced  in  the  dissenting  opinion  by  Judge 
Davies  in  Kellogg  v.  Olmsted,  25  K.  Y.  189, 
the  first  case  in  which  the  question  received 
attention  in  this  court,  so  far  as  we  are  ad- 
vised. Wliether  the  reasoning  of  the  pre- 
vailing or  dissenting  opinion  seems  the  bet- 
ter, it  is  not  profitable  to  inquire,  for  the 
question  was  settled  by  the  decision  of  this 
court,  and  has  by  later  adjudications  become 
so  firmly  grounded  that  it  may  not  now  be 
questioned. 

The  judgment  should  he  reversed  as  to  the 
defendants  Henry  A.  and  Brainard  6.  Lati- 
mer, and  that  of  the  special  term  modified  by 
striking  out  the  direction  to  the  referee  to 
pay  costs  to  Brainard  G.  and  Henry  A.  Lati- 
mer, and  so  further  modified  as  to  adjudge 
that  the  defendants  Frederick  B.  Latimer, 
Henry  A.  Latimer,  and  Brainard  O.  Latimer 
each  pay  to  the  plaintiff  one  quarter  of  any 
deficiency  that  may  arise  on  the  sale  of  the 
mortgaged  premises  under  said  judgment, 
and  as  thus  modified  affirmed,  wita  costs. 

All  concur. 
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1.  The  neeessary  expenses  of  perfect- 
ins:  a  loan  may  be  taken  out  of  the  money 
loaned  to  a  member  by  a  loan  association. 

2.  A  dedaetlon  of  a  speelfled  part  of 
the  dues  paid  to  a  loan  association  for 
necessary  expenses  of  management  is  lawful. 

3.  The  exaction  of  an  arbitrary  snnt  in 
addition  to  Interest  from  a  borrower,  when 
there  Is  no  competition,  Is  not  authorized  by 
Code  1873,  title  9,  chap.  6,  allowing  pre- 
miums bid  for  the  right  of  precedence  In 
taking  loans. 

-4.  Charirlngr  full  leiral  Interest  on  a  sum 
made  up  of  the  money  actually  paid  over  to 
the  borrower  and  the  necessary  expenses  of 
perfecting  the  loan  does  not  constitute  usury. 

4S.  A  fine  of  5  cen tN  for  the  first  defanlt 
on  each  share,  and  10  cents  for  each  subse- 
quent default  by  a  member  of  a  loan  associa- 
tion. Is  not  exorbitant. 

^  Statutes  exempting:  bnlldlngr  and 
loan  associations  from  the  operation  of 
the  usury  law  are  not  unconstitutional  as 
class  legislation. 

T.  A  cnratlTc  act  ^rhleh  merelT  takes 
aTray  the  prlvlleflre  of  pleadlngr  nsnry 
does  not  change  the  agreement,  but  only  re- 
moves a  bar  to  Its  enforcement,  and  Is  not  an 
unconstitutional  Impairment  of  a  vested 
right. 

(January  24,  1890.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  Polk  County  in  its 
favor  for  an  amount  less  than  demanded  in 
a  suit  brought  to  foreclose  a  mortgage  and 
cancel  oertain  shares  of  stock  held  by  defend- 
ant in  the  plaintiff  association.    Modified, 


Statement  by  Waterman,  J.: 

Action  in  equity  to  foreclose  a  mortgage  on 
real  estate,  and  to  cancel  certain  slMi^res  of 
stock  held  by  defendant  in  plaintiff  associa- 
tion. Defense  usury,  which  was  sustained 
by  the  trial  court  An  aocouuling  was  had. 
A  judgment  of  forfeiture  was  given  in  favor 
«f  the  school  fund,  and  plaintiff  was  awarded 
a  decree  for  the  sum  of  $72.80,  without 
either  interest  or  costs.     It  appeaU. 

NoTB. — For  fines  In  building  and  loan  asso- 
ciations, see  note  to  DuPuy  v.  Eastern  Bidg.  & 
L.  Asso.  (Va.)  35  L.  R.  A.  215. 

For  fixed  premiums  or  fixed  minimum  of 
premiums  In  such  associations,  see  note  to  Mc- 
Cauley  v.  Worklngman's  Bldg.  St  Sav.  Asso. 
<Tenn.)  35  L.  R.  A.  244. 

For  effect  of  statutes  to  cure  defects  In  con- 
tracts,  see  note  to  Lowe  v.  Harris  (N.  C.)  22  L. 
R.  A.  870 ;  also  Smott  v.  People's  Perpetual 
Loan  &  Bldg.  Asso.  (Va.)  41  L.  R.  A.  580;  and 
Lindsay  ▼.  United  States  Sav.  &  L.  Co.  (Ala.) 
42  L.  R.  A.  783. 


Messrs.  Baily  Sc  Ballreloh»  for  appel- 
lant: 

The  contract  as  made  was  not  usurious. 

The  contract  was  a  mutual  arrangement 
by  which  the  defendant  as  a  member  shared 
in  the  profits  derived  from  the  \>remium  and 
interest  paid  by  himself  and  other  borrow- 
ers,  and  the  time  of  maturing  his  stock  was 
thereby  hastened.  If  the  contract  was 
u usurious  then  he  was  both  a  payer  and  re- 
ceiver of  usury,  and  entitled  to  no  relief  at 
the  hands  of  the  court 

Hawkins  v.  Americvs  A'af.  Bldg.  d  L.  As- 
so, 06  Ga.  206;  Goodrich  v.  Atlanta  Nat, 
Bldg.  d  L.  Asso.  06  Ga.  803;  Oranite  State 
Provident  Asso.  v.  Monk  (X.  J.  £q.)  30  Atl. 
872;  Natchez  Bldg.  d  L.  Asso.  v.  Shields,  71 
Miss.  630. 

If  the  contract  as  made  waK  usurious,  it 
was  cured  and  legalized  by  the  laws  passed 
by  the  26th  and  27  th  general  assembly. 

26th  Gen.  Assem.  chap.  85:  Biggins  v. 
Mendenhall,  42  Iowa,  675 ;  Parsons  v.  Carey, 
28  Iowa,  431;  Harrencourt  v.  Mcrritt,  20 
Iowa,  71;  Sohn  v.  Waterson,  17  Wall.  506, 
21  L.  ed,  737;  Lewis  v.  Lewis,  7  How.  778, 
12  L.  ed.  010;  27th  Gen.  Assem.  chap.  48. 

It  was  competent  for  the  legislature  to 
cure  and  legalize  usurious  contracts. 

Boardman  ¥.  Beckwith,  18  Iowa,  202; 
State  V.  Squires,  26  Iowa,  340:  Iowa  Rail- 
road Land  Co.  v.  Soper,  30  Iowa,  112;  Huff 
V.  Cook,  44  Iowa,  641 ;  Richmun  v.  Musca- 
tine County  Supers.  77  Iowa,  517,  4  L.  R.  A. 
445;  Tuttle  v.  Polk,  84  Iowa,  12;  Clinton  v. 
Walliker,  08  Iowa,  656;  Windsor  v.  Des 
Moines,  101  Iowa,  343. 

The  plea  of  usury  pertains  to  the  remedy. 
The  contract  is  not  void,  but  is  subject  to 
certain  penalties  which  will  not  be  imposed 
except  at  the  instance  of  the  original  con- 
tractor. 

Xo  citizen  has  a  vested  right  in  a  course 
of  practice  or  particular  remedy,  and  the  leg- 
islature may  modify  or  change  a  remedy  or 
substitute  a  new  remedy. 

McCormick  v.  Busch,  15  Iowa,  127,  83  Am. 
Dec.  401;  Tilton  v.  Swift,  40  Iowa,  78;  JTos- 
suth  County  y.  Wallace,  60  Iowa,  508. 

Usury  laws  are  penal  in  their  nature  and 
the  repeal  of  the  law  takes  away  the  right  to 
sue  for  the  penalty  or  to  interpose  the  pro- 
visions of  the  law  as  a  defense  to  a  contract 
made  while  the  law  was  in  force. 

Ewell  V.  Daggs,  108  U.  S.  143,  27  L.  ed. 
682;  McLaughlin  v.  Citizens'  Bldg.  L.  d  Sav. 
Asso.  62  Ind.  264;  Parmelee  v.  Lawrence,  48 
111.  331;  Drake  v.  Latham,  50  Til.  270;  Hin- 
man  y.  Goodyear,  56  Conn.  210;  Johnson  v. 
Vtley,  70  Ky.  72;  Bain  v.  Savage,  76  Va. 
004;  Magill  v.  Mercantile  Trust  Co.  81  Ky. 
120;  Cooley,  Const.  Lim.  p.  465;  Wade,  Re- 
troactive Laws,  $  153. 

Messrs.  Dudley,  Coffin,  Sc  Byers,  for  ap- 
pellees : 

The  contract  is  usurious  because  the  pre- 
mium was  not  a  bid  for  precedence. 

The  statute  is  the  exact  measure  of  the 
i  powers,  rights,  and  obligations  of  the  parties. 
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MecJianics*  W.  M,  Mut.  8av.  Bank  d  Bldg. 
Asso.  V.  Wilcox,  24  Conn.  147 ;  Hammer- 
slough  V.  Kansas  City  Bldg.  Loan  d  8av. 
Asso.  79  Mo.  80;  Uagerman  v.  Ohio  Bldg.  d 
8av.  Asso.  25  Ohio  St.  186  r  Bates  v.  People's 
8av.  d  L.  Asso.  42  Ohio  St  055 .  Pfeister  v. 
Wheeling  Bldg.  Asso.  19  W.  Va.  (S7C;  Parker 
V.  United  States  Bldg.  Land  d  Loan  Asso.  19 
W.  Va.  744;  Haigh  v.  United  States  Bldg. 
Land  d  Loan  Asso.  19  W.  Va.  792;  Citizefis' 
Mut.  Loan  d  Accumulating  Fund  Asso.  v. 
Webster,  25  Barb.  264;  MelvilU  v.  American 
Benefit  Bldg.  Asso.  33  Barb.  103;  Birming- 
ham V.  Maryland  Land  d  Permanent  Home- 
stead Asso,  45  Md.  645;  Williar  v.  Balti- 
more Butchers*  Loan  d  A.  Asso.  45  Md.  562 ; 
Baltimore  Permanent  Bldg.  d  Land  8oc.  v. 
Taylor,  41  Md.  418;  Jarrett  v.  (Jope,  68  Pa. 
67 ;  Kupfert  v.  Outtenberg  Bldg.  Asso.  30  Pa. 
467 ;  Ha/wkeye  Ben.  d  L.  Asso.  v.  Blackburn, 
48  lowa^  385;  Burlinyton  Mut.  Loan  Asso. 
V.  Heider,  55  Iowa,  424. 

The  Code  of  1873  refers  to  purely  mutual 
building  associations.  It  does  not  authorize 
any  premium  except  one  determined  by  com- 
petition, the  consideration  for  which  is  the 
right  of  precedence,  and  not  the  use  of  the 
money  loaned. 

The  premium  must  be  a  bona  fide  bid, 
made  by  one  member  for  the  right  of  prec- 
edence over  his  fellow  members  in  obtaining 
a  loan. 

Endlich,  Bldg.  Asso.  §§  ^78,  392,  398; 
Brou?n,  v.  Archer,  62  Mo.  App.  277 ;  Me- 
chanics d  W.  M.  Mut.Sav.  Bank  d  Bldg.  Asso. 
V.  Meriden  Agency  Co.  24  Conn.  159;  Me- 
chanics* d  W.  M.  Mut.  8av.  Bank  d  Bldg. 
Asso.  V.  Wilcox,  24  Conn.  147;  Post  v.  Me- 
chanics* Bldg.  d  L.  Asso.  97  Teun.  408,  34  L. 
R.  A.  201 ;  McCauley  v.  Workingman*s  Bldg. 
d  8av.  Asso.  07  Tenn.  421,  35  L.  R.  A.  244; 
Bates  Y.  People's  8av.  d  L.  Asso.  42  Ohio  St. 
670;  8tiles*s  Appeal,  96  Pa.  123;  State,  Atty. 
Gen.,  V.  Greenville  Bldg.  d  8av.  Asso.  29 
Ohio  St.  92. 

The  contract  is  usurious  bciiause  the  in- 
terest was  charged  upon  the  grotss  amount  of 
the  loan. 

The  contract  is  usurious  because  the  fines 
charged  and  paid  were  exorbitant  and  un- 
conscionable. 

Although  the  general  rule  obtains  that 
the  repeal  of  a  penalty  has  retroactive  effect 
in  the  absence  of  a  saving  clause,  that  rule 
is  not  in  force  in  this  state  because  we  have 
just  such  a  saving  statute. 

Seawell  v.  Hendricks,  4  Okla.  435;  Na- 
tional Bank  v.  Lemke,  3  N.  D.  154;  United 
States  V.  Reisinger,  128  U.  S.  398,  32  L.  ed. 
480;  Western  U.  Teleg.  Co.  v.  Brown,  108 
Ind.  538;  State,  Barton  County,  v.  Kansas 
City,  Ft.  8.  d  G.  R.  Co.  32  Fed.  Rep.  722; 
Com.  V.  Sherman,  86  Ky.  686:  Jenness  v. 
Cutler,  12  Kan.  500;  Maynard  v.  Marshall, 
91  6a.  840. 

The  doctrine  that  uhury  is  in  the  nature  of 
a  penalty  which  cannot  be  enforced  after  the 
repeal  of  the  law  authorizing  it  applies  only 
where  there  is  no  saving  statute  that  pro- 
vides that  the  repeal  of  a  penalty  shall  not 
affect  a  penalty  already  incurred. 

Jenness  v.  Cutler,  12  Kan.  600;  National 
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Bank  v.  Lemke,  3  N.  D.  154 ;  Se-Jhoell  ▼.  Hen- 
dricks,  4  Okla.  436. 

This  rule  is  confined  to  the  penalty  strict- 
ly, and  is  never  extended  to  any  matter  that 
relates  in  any  way  to  the  obligaUon  of  the 
contract. 

Hunter  v.  Hatch,  45  111.  178;  Seegar  v. 
Seegar,  19  111.  121;  Parmelee  v.  Ijou^rence, 
44  111.  405,  48  111.  331;  Drake  y.  Latham^ 
50  111.  270. 

That  doctrine  is  squarely  in  conflict  with 
better  reasoned  cases. 

Pond  V.  Home.  65  N.  C.  84 ;  WhJtaker  v. 
Pope,  2  Woods,  4(53;  RqoI  v.  Pinney,  11  Wis. 
85;  Lincoln  v.  Cross,  11  Wis.  P4;  Wood  v. 
Lake,  13  Wis.  94;  Lee  v.  Peckliam,  17  Wis. 
383;  Morton  v.  Rutherford,  IS  Wis.  299; 
Lincoln  Bldg.  d  Sav.  Asso.  v.  Graham,  7  Neb. 
173 ;  Livingston  Loan  d  Bldg.  Asso.  v.  Drum- 
mond,  49  Neb.  200. 

The  repeal  of  the  usury  law  does  not  take 
away  the  right  to  plead  usury  because  it  is  a 
repeal  of  the  usury  law,  but  because  it  is  a 
repeal  of  the  usury  penaJty. 

The  change  in  our  building  and  loan  law 
is  an  instance  where  the  penalty  remains, 
but  the  law  defining  usury  in  modified. 

Maynard  v.  Marshall^  91  Ga.  H40 ;  Lincoln 
Bldg.  d  Sav.  Asso.  v.  Graham,  7  Neb.  173; 
Livingston  Loan  d  Bldg.  Asso.  v.  Drum- 
mond,  49  Neb.  200;  Reiser  v.  WiUiam  Tell 
Sav.  Fund  Asso.  39  Pa.  137 ;  Houser  ▼.  Her- 
mann Bldg.  Asso.  41  Pa.  478. 

The  building  and  loan  laws  of  the  state 
are  unconstitutional. 

Monticello  Mut.  Bldg.  L.  d  Homestead 
Asso.  V.  Smythe  (111.)  9  Rep.  714:  Holmes 
V.  Smythe,  100  III.  420;  Citizens*  Security 
d  Land  Co.  v.  Uhler,  48  Md.  45S ;  Henderson 
Bldg.  d  L.  Asso.  v.  Johnson,  83  Ky.  191,  3 
L.  R.  A.  289;  Henderson  Bldg.  d  L.  Asso.  v. 
Zeiler,  11  Ky.  L.  Rep.  702;  Simpson  ▼.  Kcn- 
tucky  Citizens*  Bldg.  d  L.  Assk  19  Ky.  L. 
Rep.  1176;  Gordon  v.  Winchenler  Bldg.  d 
Accumulating  Fund  Asso.  12  Bush,  111,  23 
Am.  Rep.  713. 

To  be  a  premium  the  consideration  for  it 
must  not  be  the  use  of  the  money  loaned,  but 
must  be  some  right  arising  out  of  the  mem- 
bership relation. 

Endlich,  Bldg.  Asso.  1st  ed.  SS  378.  388; 
Kupfert  V.  Guttenberg  Bldg.  Asso.  30  Pa. 
468;  Holmes  y.  Smythe,  100  III.  420;  Ver- 
mont Loan  d  T.  Co.  v.  Whithed,  2  N.  I>.  82. 

The  so-called  curative  act  is  plainly  spe- 
cial and  class  legislation. 

Williar  v,  Baltimore  Butcherfi*  Loan  d  A. 
Asso.  45  Md.  546 ;  Linroht  Bldg.  d  Sav.  Asso. 
v.  Graham,  7  Neb.  173;  Livingston  Loan  d 
Bldg.  Asso.  v.  Drummond,  49  Neb.  200: 
Reiser  v.  William  Tell  Sav.  Fund  Asso.  29 
Pa.  137 ;  Houser  v.  Hermann  Bldg.  Asso.  41 
Pa.  478;  Parmelee  v.  Latorence.  44  111.  415, 
48  111.  340. 

The  defendant  is  entitled  to  credit  upon 
the  principal  for  everythijig  he  has  paid,  and 
the  plaintiff  is  entitled  t«i  the  b;ilance  of  the 
principal  without  interest  or  co«ta,  and  judg- 
ment should  be  entered  for  the  benefit  of  the 
school  fund  for  the  interest  at  8  per  cent  per 
annum  upon  this  balance  for  the  time  the 
loan  has  run. 
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Code  1897,  fi  3041;  Jjomlard  v.  Gregory, 
81  Iowa,  669;  Broton  v.  Com  County  Bank, 
86  Iowa,  527. 

Bepresentations  by  an  authorized  agent  of 
a  building  and  loan  adso<'iation  of  the  num- 
ber of  monthly  payments  that  will  be  re- 
quired to  pay  off  the  loan  is  binding  upon  the 
association,  and  upon  a  suit  to  foreclose  the 
mortgage  no  greater  amount  can  be  recov- 
ered. 

Interstate  8av.  d  L,  Asso.  v.  Cairns,  16 
Wash.  215;  O'Malley  v.  People's  Bldg.  Loan 
d  Sav.  Asso.  13  Misc.  688;  Neuman  v.  Neto 
York  Mut.  Sav.  &  L,  Asso,  17  App.  Div.  72. 

Waterman,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  is  a  building  and  loan  associa- 
tion, having  incorporated  aa  such  originally 
in  1889.  On  July  2,  1896,  its  articles  were 
amended  to  comply  with  the  requirements  of 
chapter  85,  Acts  26th  Gen.  Assem.  Defend- 
ant was  the  owner  of  ten  shares  of  stock  in 
said  association,  and  on  February  15,  1891, 
he  borrowed  from  it  the  sum  of  $1,000,  giv- 
ing as  security  his  shares  of  stock  in  plSge 
and  the  mortgage  in  suit.  At  the  time  of 
making  the  loan,  plaintiff  deducted  from  the 
amount  of  the  loan  the  following  sums:  At- 
torney's fee  for  examining  abstract,  $2.50; 
appraiser's  fee,  $2 ;  recording  mortgage,  $1 ; 
abstracter's  fee,  $9.  The  remainder,  $985.- 
60,  was  paid  to  defendant.  Defendant  was 
to  pay,  according  to  the  con  trivet  contained 
in  his  note  and  mortgage,  the  sum  of  $17  per 
month  until  the  maturity  of  his  Ntock.  lliis 
amount  was  made  up  as  follow?:  60  cents 
per  share,  instalments  on  his  ntock,  $6;  60 
cents  per  share,  preraiimi  for  the  loan,  $6; 
and  50  cents  per  share  aa  interest  on  the 
money  received,  $5.  Out  of  the  dues  on  stock 
the  association  deducted  7  cents  from  each 
60  cents  paid,  for  expenses  of  management, 
but  only  so  much  of  ihis  was  used  or  kept 
as  was  necessary  for  actual  expenses.  From 
time  to  time  the  surplus  of  the  expense  fund 
was  carried  to  the  credit  of  the  stockhold- 
ers. 

1.  It  is  claimed  that  defendant  did  not  re- 
ceive the  full  amount  of  his  loan,  and  this  is 
correct.  But  the  amounts  deducted  were 
necessary  expenses  in  perfecting  •  the  loan. 
These  sums  were  not  retained  by  .the  asso- 
ciation, but  were  paid  to  others,  and  were 
proper  charges  against  defendant.  Hawk- 
eye  State  Sav.  d  L.  Asso.  v.  Johnston,  106 
Iowa,  218. 

Some  complaint  is  also  made  because  of 
the  deduction  by  the  asMociation  of  7  cents 
out  of  each  60  cents  of  dues,  for  expense  of 
management.  We  see  no  ground  for  a  mem- 
ber's objection  to  this  method.  It  is  not 
claimed  that  more  was  used  for  expenses 
than  was  actually  necessary.  Now,  it  is  ap- 
parent that  these  expenses  had  to  be  paid  by 
the  members.  If  a  fund  was  not  raised  in 
this  way,  the  amount  would  have  to  be  taken 
from  the  earnings.  In  any  event  the  bur- 
den would  fall  on  the  stockholders. 

2.  With  these  minor  matters  out  of  the 
way,  we  take  up  the  next  question  in  the 
ca^e,  which  is  the  claim  of  usury.  It  is  said 
43  L.  R.  A. 


•  ( 1 )  that  the  contract  is  usurious,  because 
the  premium  exacted  was  not  bid  for  the 
right  of  precedence  in  taking  tbe  loan;  (2) 
because  interest  was  charged  upon  the  face 
of  the  loan;  and  (3)  because  the  fines  and 
fees  were  exorbitant.  It  is  true  that  the  pre- 
mium was  a  fixed  sum,  established  by  the 
by-laws  of  the  association,  and  chapter  6, 
title  9,  Code  1873,  vtvlb  in  force  when  this 
loan  was  made.  In  that  chapter  such  asso- 
ciations are  given  the  right  to  receive  "pre- 
miums bid  by  members  for  the  right  of  prec- 
edence in  taking  loans,"  and  then  it  is  said 
the  taking  of  such  premiums  shall  not  be 
held  to  ]^  usury.  We  are  of  the  opinion 
that,  under  that  statute,  it  was  not  lawful 
for  the  association  to  exact  from  a  borrower, 
where  there  was  no  competition,  an  arbitrary 
sum  in  addition  to  the  interest  on  his  loan, 
where  the  whole  amounted  to  more  than  le- 
gal interest;  and  we  may  say,  without  set- 
ting out  the  computation,  that  we  think  it 
did  in  this  case.  In  Burlington  Mut.  L. 
AfkSO.  Y.  Heider,  55  Iowa.  424,  and  Hawkeye 
Ben.  d  L.  Asso.  v.  Blackburn,  48  Iowa,  385, 
each  of  which  involved  a  construction  of  the 
statute  we  are  now  considering,  while  usuiy 
was  pleaded,  the  question  presented  now  was 
not  raised.  Except  in  name,  the  premium 
here  does  not  differ  in  any  way  from  inter- 
est. It  is  paid  for  the  use  of  the  money,  and 
not  for  the  privilege  of  getting  the  loan.  As 
it  is  claimed  that  the  acts  of  plaintiff  in  ex- 
acting from  defendant  the  various  sums  it 
did  as  consideration  for  the  loan  were  vali- 
dated by  subsequent  legislation,  it  may  be 
well  for  us  to  determine  to  just  what  extent 
curative  acts  were  needed.  We  take  up, 
therefore,  defendant's  further  claims  ^of 
usury. 

3.  It  is  said  that  the  loan  was  usurious, 
because  interest  was  charged  on  the  face  of 
the  note,  and  not  the  amount  actually  paid 
to  defendant.  The  two  cases  last  cited  are 
thought  by  counsel  for  appellee  to  support 
this  claim.  In  those  cases  the  premium 
charged  for  the  loan  was  deducted  at  the 
time  the  loan  was  made,  and  was  retained 
by  the  association  for  its  benefit,  and  inter- 
est was  collected  upon  the  whole  sum,  in- 
cluding the  amount  of  the  premium;  and 
this  interest  exceeded  the  rate  lixed  by  law. 
The  items  which  defendant  claims  should 
not  have  been  included  in  the  principal  in 
the  case  at  bar,  and  upon  which  interest  was 
computed,  are  the  $2.50  for  examining  ab- 
stract and  $2  appraisement  fee.  Both  of 
these  were  legitimate  matters  of  expense,  as 
we  have  already  said.  As  we  understand  the 
record,  while  the  $2  fee  was  paid  into  the  ex- 
pense fund,  it  was  the  exact  amount  that  was 
paid  by  the  association  out  of  that  fund  for 
the  appraisement  in  the  making  of  this  loan ; 
and  the  other  fee  was  paid  to  an  attorney  for 
services  actually  rendered.  The  payment  by 
the  borrower  of  the  necessary  expenses  of  the 
lender,  incurred  in  making  the  loan,  in  addi- 
tion to  the  legal  interest,  will  not  constitute 
usury.  Smith  v.  Wolf,  55  Iowa,  555.  These 
amounts  were  not  exacted  as  a  l)onus  by  the 
association,  and  it  got  no  benefit  whatever 
from   their   payment.    This   case   is   mate- 
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rially  different  from  those  upon  which  de- 
fendant relies. 

4.  Next,  it  is  said  that  the  f  nes  charged 
were  exorbitant.  Doubtless,  a  fine  may  be 
BO  unreasonable  and  excessive  as  to  be  void. 
But  these  do  not  appear  of  th<it  character. 
Impositions  proportionately  as  heavy  may 
have  been  approved  in  similar  cases.  See  4 
Am.  &  £ng.  £nc.  Law,  p..  1042,  note  4.  The 
statute  authorized  these  penalties,  and  it 
fixed  no  limit  to  the  amount  that  might  be 
imposed.  The  amount  fixed  by  the  by-laws 
of  the  association  was  5  cents  for  the  first 
default  on  each  share,  and  10  cents  for  each 
subseouent  default.  This  amount  was  not 
exceeaed  in  defendant's  case.  He  knew,  or 
should  have  known,  the  terms  of  his  mem- 
bership when  he  purcliased  stork  in  the  as- 
sociation, and  'we  do  not  think  he  can  be 
heard  now  to  complain  of  an  obligation 
which  he  voluntarily  assumed. 

5.  As  we  have  found  that  the  contract  was 
tainted  with  usury  because  of  the  exaction 
of  the  level  or  arbitrary  premium,  it  now  be- 
comes necessary  to  determine  whether  it  has 
been  purged  of  this  illegality  by  subsequent 
legislation.  This  loan  was  made  in  1891. 
In  1890  the  26th  general  assembly  passed  an 
act  ( chap.  85 )  providing  for  the  government, 
management,  and  operation  of  associations 
of  this  character.  Section  9  of  that  act,  so 
far  as  material,  is  as  follows:  ''All  build- 
ing and  loan  and  savings  and  loan  associa- 
tions upon  receiving  the  certificate  of  the  au- 
ditor shall  have  power  ...  to  assess 
and  collect  from  members  such  ducfi,  mem- 
bership fees,  fines,  premiums  and  inter- 
est on  loans  as  may.  in  tlio  articles  of 
incorporation  and  by-laws  have  been  pro- 
vided, and  the  same  shall  not  l>e  held 
to  be  usurious  ...  to  make  loans  to 
members  on  such  terms  and  conditions  as  the 
articles  of  incorporation  and  by-laws  pro- 
vide. ...  In  case  of  foreclosure  the  bor- 
rower shall  be  charged  with  the  full  amount 
of  the  loan  made  to  him.  together  with  the 
dues,  interest,  premium,  and  fines  for  which 
he  is  delinquent,  and  he  shall  be  credited 
with  the  same  value  of  his  pled^j^ed,  shares  as 
if  he  had  voluntarily  withdrawn  the  same." 
It  is  claimed  by  plaintiff  that  this  section 
applied  to  contracts  made  prior  to  its  pas- 
sage, and  validated  acts  already  done.  This 
law  is  not  expressly  made  retroactive,  and 
we  jshould  hesitate  before  giving  it  that  ef- 
fect, especially  to  the  extent  claimed  by 
plaintiff.  But  in  view  of  our  holding  upon 
another  statute,  which  is  set  up,  and  which 
we  shall  next  consider,  it  is  not  necessary 
that  we  decide  this  qiiestion. 

6.  Section  9,  which  we  have  set  out,  with 
some  changes  not  material  to  be  noticed  here, 
went  into  the  present  Code  as  §  1898.  The 
27th  general  assembly,  by  chapter  48 
amend^  this  section,  as  follows:  "The 
provisions  of  said  section  shall  apply  to  and 
govern  all  contracts  between  building  and 
loan  and  savings  and  loan  associations  and 
their  members,  made  and  entered  into  prior 
to  the  taking  effect  of  the  Code,  and  every 
such  contract  shall  in  all  actions  and  pro- 
ceedings be  construed  and  enfor(;ed  as  in  said 
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section  provided,  and  with  the  same  force 
and  effect  ba  if  made  and  entered  into  after 
the  Code  took  effect  anything  in  the  statntea 
in  force  when  such  contracts  were  made  to 
the  contrary  notwithstanding.*'  We  think 
this  act  was  intended  to  make  valid  and  en- 
forceable all  previous  contract?  for  loans, 
which  were  within  the  terms  of  S  1898,  as 
the  contract  in  suit  clearly  was. 

The  next  question  is  as  to  the  legislative 
power  to  do  this.  As  a  general  i-ule,  it  may 
be  said  the  legislature  can  validate  any  act 
which  it  might  originally  have  authorized. 
Windsor  v.  Dea  Moines,  101  Iowa,  343 ;  Clin- 
ton V.  Walliker,  98  Iowa,  655.  A  number  of 
objections  are  made  to  the  application  of 
this  rule  to  the  case  at  bar.  First,  it  is  said 
that  the  building  and  loan  law  of  the  state  i^ 
unconstitutional,  because  it  is  class  legi^a- 
tion.  Some  of  the  arguments  advanced  in 
support  of  this  claim  assail  rather  the  pol- 
icy of  such  statutes  than  the  power  to  enact 
them.  In  theory,  these  institutions  are 
profit-sharing.  The  amounts  directly  paid 
for  the  use  of  money  go  indirectly  to  the 
benefit  of  the  stockholders,  through  the  in- 
crease in  the  value  of  their  shares.  Where 
the  loans  are  confined  to  shareholders,  we 
can  see  good  reason  for  exempting  such  as- 
sociations from  the  operation  of  the  usury 
law.  That  the  constitutional  power  exists 
to  make  this  exemption,  we  think,  is  without 
serious  doubt.  People's  Bldg,  d  L.  Asso,  v. 
Billing,  104  Mich.  186;  Vermont  Loan  d  T. 
Co,  V.  Whithed,  2  N.  D.  82 ;  Archer  v.  Balti- 
more  Bldg,  d  L,  Asso.  45  W.  Va.  — ,  30  S. 
£.  241.  See  also  on  the  general  character 
of  these  institutions,  and  the  reasons  for  spe- 
cial legislation  in  their  favor,  Haickins  v. 
Americiis  Nat.  Bldg.  d  L.  Asso,  9G  Ga.  206; 
Oranite  State  Provident  Asso.  v.  Monk  (N. 
J.  Eq.)  30  Atl.  872;  Natchez  Bldg.  d  L.  Asso. 
V.  Shields,  71  Miss.  630.  Next  it  is  said 
the  curative  act  is  invalid,  so  far  as  this  case 
is  concerned,  for  to  give  it  effect  as  against 
defendant  would  impair  vested  rights.  The 
act  in  question  was  passed  after  the  decree 
was  rendered  by  the  trial  court  in  this  case; 
and  for  this  reason  it  is  thought  that  defend- 
ant's rights  had  so  accrued  and  vested  as  that 
they  could  not  be  disturbed  or  altered  by  such 
legislation.  In  Clinton  v.  Walliirer,  OS  Iowa. 
655,  the  curative  act  was  given  application  to 
a  contract  involved  in  a  suit  which  was  pend- 
ing when  the  act  was  passed.  The  same 
holding  was  made  in  Tuttle  v.  Polk,  84  Iowa, 
12.  Richman  v.  Miiacatine  County  Supers. 
77  Iowa,  513,  4  L.  R.  A.  445,  was  a  certiorari 
proceeding  to  test  the  validity  of  an  assess- 
ment and  levy  of  a  tax  for  building  a  levee. 
In  a  former  proceeding,  the  action  of  the 
board  of  supervisors  had  been  set  aside,  and 
the  assessment  declared  void,  by  the  circuit 
court,  and  this  holding  was  afiirmed  by  thi^ 
court.  After  this  final  judgment,  the  gen- 
eral assembly  passed  an  act  authorizing  a 
new  assessment.  This  was  had,  and  proceed- 
ings were  again  instituted  to  test  the  valid- 
ity of  the  tax  levied  under  the  curative  act 
This  last  is  the  case  we  have  cited.  It  was 
urged  by  the  petitioners  that  they  had  vested 
rights  under  the  first  decision,  but  the  claim 
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was  denied  by  this  court.  In  Huff  ▼.  Cook, 
44  Iowa,  639,  defendant,  a  woman,  claimed 
to  have  been  elected  to  the  ofilce  of  county 
superintendent.  In  a  proceediuj;  to  test  her 
right  to  the  office,  the  trial  court  held  that 
she  was  ineligible  because  of  her  sex.  She 
appealed.  After  the  judgment  below,  an  act 
was  passed  by  the  general  assembly,  which 
in  effect  declared  that  no  person  previously 
elected  to  such  office  should  be  disqualified 
from  holding  the  same  because  of  sex.  It  was 
held  by  this  court  that  the  bringing  of  an  ac- 
tion vests  no  right  to  a  particular  decision, 
and  that  defendant  being  eligible,  when 
final  judgment  was  pronounced,  it  should  go 
in  her  favor.  See  also  lotoa  Railroad  Land 
Co.  T.  Soper,  39  Iowa,  112,  124.  It  is  diffi- 
cult to  perceive  what  right  of  the  plaintiff 
in  the  case  at  bar  was  disturbed  by  the  cur- 
ative act,  other  than  a  mere,  privilege  of 
pleading  usury;  and  this  pertains  only  to 
the  remedy,  which,  it  is  uniformly  held,  may 
be  altered  at  the  legislative  will.  Koaauth 
County  v.  Wallace,  60  Iowa,  608;  State  v. 
Squires,  26  Iowa,  340.  So  far  as  the  pay- 
ments made  and  fines  imposed  are  concerned, 
they  were  in  accord  with  the  terms  of  defend- 
ant's contract.  The  effect  of  the  subsequent 
legislation  was  not  to  change  the  agreement, 
but  only  to  remove  a  bar  to  its  enforcement. 
The  cause  being  triable  de  novo  in  this  court, 
there  seems  no  legal  objection  to  the  entering 
of  a  decree  in  conformity  with  the  law  as  it 
now  exists. 

7.  It  is  further  urged  against  the  validity 
of  the  subsequent  legislation  that  it  allows 
a  recovery  which  may  be  greater  than  the 
amount  fixed  by  the  contract  in  some  cases; 
and  it  is  said  that,  in  the  case  at  bar,  plain- 
tiff could  recover  more  under  the  law  than 
it  could  lawfully  claim  on  its  contrax^t.  But, 
so  far  as  plaintiff  is  concerned,  it  is  seeking 
nothing  more  than  its  contract  calls  for. 
Furthermore,  we  do  not  think  the  measure  of 
recovery  specified  in  the  law  is  meant  to  be 
mandatory,  in  the  sense  that  the  parties 
may  not  make  a  contract  more  favorable  to 
the  debtor,  by  which  they  will  be  bound. 
The  law  fixes  the  maximum  of  recovery 
against  a  d€btor,  but  we  can  see  no  reason 
why,  within  the  limit  specified,  an  agree- 
ment for  a  different  settlement  may  n<^  be 
made. 

8.  Plaintiff  is  entitled  to  a  judgment  for 
the  sum  of  $571.80  with  interest  at  8  per 
cent  from  November  1,  1895,  the  date  of  de- 
fendant's default.  \Vc  find  thin  amount  by 
adding  the  dividends  to  the  dues  and  pre- 
miums paid,  which  makes  a  total  of  $428.20 
and  deducting  this  from  the  face  value  of  the 
note.  We  have  made  no  deduction  from  de- 
fendant's credits  for  expenses,  because  we  are 
unable  to  determine  what  the  actual  ex- 
penses were.  The  amount  plaiiiMff  withheld 
from  premiums  for  this  purpose  is  given;  but 
it  appears  that  this  was  often  too  liberal  an 
allowance,  and  left  a  balance  to  be  carried  to 
the  loan  fund.  Plaintiff  is  entitled  to  charge 
defendant  only  for  his  share  of  the  actual 
and  necessary  expense  of  management,  and, 
as  is  said,  we  cannot  determine  what  this 
would  be.  It  is  manifest  from  what  has  been 
4v  li.  R.  A. 


said  that  the  judgment  in  favor  of  the  school 
fund  is  erroneous.  Under  the  circumstances, 
we  think  an  apportionment  of  the  costs 
should  be  made.  Following  the  rule  applied 
in  Iowa  Railroad  Land  Co,  v.  Soper,  39  Iowa, 
112,  124,  the  costs,  both  of  the  court  below 
and  of  this  court,  will  be  equally  divided  be- 
tween the  parties. 

Modified  as  we  have  suggested,  the  decree 
against  defendant  will  be  affirmed. 


Bertha  FEDER  et  al,  Appta., 
r. 

IOWA  STATE  TRAVELING  MEN'S  ASSO- 
CIATION. 


( Iowa. 


) 


De«tlt  reanltlny  from  m,  mptnred  artery 
la  not  accidental,  when  it  occurred  while 
one  was  reaching  over  a  chair  to  close  win- 
dow shutters,  and  he  did  not  fall,  slip,  or  lose 
his  balance,  and  In  fact  nothing  was  done  or 
occurred  which  he  had  not  foreseen  and 
planned,  excepting  the  rupture  of  the  artery. 

(February  4,  1899.) 

•  • 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Polk  County  in 
favor  of  defendant  in  an  action  brought  to 
enforce  payment  of  a  benefit  certificate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meaara,  Berryhill  Sc  Henry  and  Oeorse 
E.  Hnbbell,  for  appellants : 

Under  the  contract  in  question  the  plain- 
tiffs were  entitled  .to  recover  ever  though 
there  may  have  been  a  diseased  condition  of 
Louis  L.  Feder,  which  might  have  had  r^a- 
tion  to  his  death. 

Eamlyn  v.  Crown  Accidental  Ina.  Co, 
[1893]  1  Q.  B.  760;  tforth  American  Life  d 
Acci.  Ina.  Co.  v.  Burrougha,  09  Pa.  43,  8  Am. 
Rep.  212;  Lovelace  v.  Travelers*  Protective 
Aaao.  126  Mo.  104,*30  L.  R.  A.  209;  Na- 
tional Masonic  Acci.  Aaao.  v.  Shryock,  36  U. 
S.  App.  658,  73  Fed.  Rep.  774,  20  C.  C.  A. 
3 ;  Commercial  Traveler  a*  Mut.  Acci.  Aaao,  v. 
Fulton,  46  U.  S.  App.  678,  79  Fed.  Rep.  423, 
24  C.  C.  A.  654 ;  Travelera'  Ina,  Co.  v.  Selden, 
42  U.  S.  App.  263,  78  Fed.  Rep.  286,  24  C. 
C.  A.  92. 

The  death  of  Louis  L.  Feder  resulted  from 
an  accidental  cause. 

Such  rupture  is  not  the  usual  and  ordinary 
result  of  such  an  act,  and  if  it  is  not  it  is  ac- 
cidental within  the  meaning  of  the  contract. 

North  American  Life  d  Acci.  Ins.  Co,  v. 
Burrougha,  69  Pa.  43,  8  Am.  Rep.  212 ;  Boat- 
toick  V.  Stilea,  35  Conn.  198;  Supreme  Coun- 
cil, 0.  of  C,  F.  V.  Oarrigua,  104  Ind.  133,  54 
Am.  Rep.  298 ;  Barry  v.  United  Statea  Mut. 
Acci,  Aaao.  23  Fed.  Rep.  712,  131  U.  S.  100, 

NoTB. — On  the  question.  What  constitutes  an 
accident  within  the  meaning  of  an  accident  In- 
surance policy?  see  note  to  Fidelity  &  C.  Co. 
v.  Johnson  (Miss.)  30  L.  R.  A.  206 ;  also  Modem 
Woodmen  Acci.  Asso.  v.  Bhryock  (Neb.)  39  L. 
R.  A.  820 ;  Hasten  v.  Interstate  Casualty  Co. 
(Wis.)  40  L.  R.  A.  651 ;  and  Western  Commer- 
cial Travelers'  Asso.  v.  Smith  (C.  C.  App.  8th 
C.)  40  L.  B.  A.  653. 
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33  L.  ed.  60;  Ripley  v.  Railway  Pass,  Aasur, 
Co.  Fed.  Cas.  No.  11,  854 ;  Schneider  v.  Provi- 
dent L.  Jna,  Co.  24  Wis.  28,  1  Am.  Rep.  167 ; 
Western  Commercial  Travelers*  Aaso.  v. 
Smith,  56  U.  S.  App.  393,  85  Fed.  Rep.  401, 
29  C.  C.  A.  223,  40  L.  R.  A.  653;  Williams 
V.  United  States  Mut,  Acci.  Asso.  38  N.  Y. 
S.  R.  378;  Burkhard  v.  Travelers'  Ins.  Co. 
102  Pa.  262,  48  Am.  Rep.  205 ;  Jones  v.  Unit- 
ed States  Mut.  Acci.  Asso.  92  Iowa,  652. 

Messrs.  Cummins,  Hewitt,  Sc  Wright, 
for  appellee : 

There  is  not  a  single  case  which  sustains 
the  view  taken  by  counsel  for  the  plaintiffs. 

McCarthy  v.  Travelers*  Ins.  Co.  8  Biss. 
302;  Sinclair  ▼.  Maritime  Pass.  Assur,  Co. 
3  El.  &  Bl.  478;  Dossier  v.  Fidelity  d  C.  Co. 
46  Fed.  Rep.  446,  13  L.  R.  A.  114;  Clidero  v. 
Scottish  Acci.  Ins,  Co.  29  Scot.  L.  R.  303; 
Southard  v.  Railvmy  Pa^s.  Assur.  Co.  34 
Conn.  674;  American  Acci.  Co.  v.  Carson, 
(Ky.)  30  S.  W.  879;  Bacon  v.  United  States 
Mut.  Acci.  Asso.  123  N.  Y.  304,  9  L.  R.  A. 
617 ;  Tennant  v.  Travelers*  Ins.  Co.  31  Fed. 
Rep.  322;  Laiorenee  v.  Accidental  Ins,  Co. 
L.  R.  7  Q.  B.  Div.  216;  Winspear  v.  Accident 
Ins.  Co.  L.  R.  6  Q.  B.  Div.  42 ;  Fidelity  d  C. 
Co.  V.  Johnson,  72  Miss.  333,  30  L.  R.  A.  206 ; 
Jones  V.  'United  States  Mut.  Acci,  Asso.  92 
Iowa,  652;  Menneiley  v.  Employers*  Liabil- 
ity Assur.  Corp.  148  N.  Y.  696,  31  L.  R.  A. 
686. 

Robinson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  certificate  in  suit  was  issued  to  one 
Louis  L.  Feder,  and  entitled  him  to  all  the 
benefits  accruing  from  membership  in  the 
defendant  by  virtue  of  its  constitution 
and  by-laws.  When  the  certificate  was  is- 
sued, an  article  of  the  constitution  of  th« 
defendant  provided  that  "whenever  the  death 
of  a  member  of  this  association  in  good 
standing  shall  occur  from  any  accidental 
cause  (except  while  such  member  shall  be 
under  the  influence  of  intoxicating  liquors 
or  narcotics),"  and  proofs  thereof  should  be 
made,  the  proceeds  of  an  assessment  of  $2  on 
each  member  of  the  association,  not  exceed- 
ing the  sum  of  $5,000,  should  be  paid  to  the 
beneficiary  named  in  the  certificate,  or  to  his 
heirs  or  legal  representatives :  provided,  how- 
ever, that  if,  at  the  time  of  such  death,  the 
amount  of  money  in  the  treasury  of  the  asso- 
ciation not  otherwise  appropriated  should  ex- 
ceed the  sum  of  $5,500,  payment  of  $5,000  was 
to  be  made  from  the  money  in  the  treasury. 
On  the  18th  day  of  April,  1894,  Feder  died. 
At  that  time  he  was  a  member  of  the  asso- 
ciation in  good  standing,  and  this  action  is 
brought  on  the  certificate,  to  recover  the  sum 
of  $5,000.  The  validity  of  the  certificate  is 
admitted,  the  death  of  Feder  is  not  disputed, 
and  notice  and  proofs  of  his  death  are  shown. 
We  are  required  to  determine  whether  there 
was  sufiicient  evidence  tending  to  show  that 
Feder's  death  resulted  "from  an  accidental 
cause"  to  require  the  submission  of  the  case 
to  the  jury. 

The  evidence  tended  to  establish  the  fol- 
lowing: The  decedent,  at  the  time  of  his 
death,  was  about  twenty-six  years  of  age, 
and  had  been  in  Denver,  where  his  death 
i3  L.  R.  A. 


occurred,  about  nine  months.  He  was  suf- 
fering from  consumption,  and  went  to  Den- 
ver, and  resided  there,  on  account  of  his 
health.  He  was  benefited  by  the  change  of 
climate  and  medical  treatment  he  received, 
and  his  health  had  been  considerably  im- 
proved, and  was  constantly  improving,  at 
the  time  of  his  death.  During  the  day  of 
his  death  he  had  been  as  well  as  usual, 
and  in  the  evening  was  with  two  of  his 
brothers  in  their  office.  Preparatory  to 
leaving  it  the  decedent  went  to  a  window  to 
close  the  shutters.  A  chair  stood  in  front 
of  the  window,  and  he  stood  on  his  toes,  and 
reached  over  the  chair  towards  the  shutters, 
and,  as  he  did  so,  blood  began  to  flow  from 
his  mouth.  He  was  placed  on  a  lounge,  and 
died  within  a  few  minutes.  The  cause  of 
his  death  was  hemorrhage  from  a  ruptured 
artery,  and  the  evidence  would  have  author- 
ized the  conclusion  that  the  rupture  of  the 
artery  was  not  due  to  the  disease  from  which 
he  was  suffering.  There  is  no  evidence  that 
he  fell,  slipped,  loat  his  balance,  failed  to 
catch  the  shutter  when  he  reached  for  it,  or 
that  it  moved  at  his  touch  more  or  less  read- 
ily than  he  had  expected  it  would  move;  In 
other  words,  there  is  no  evidence  whatever 
that  anything  was  done  or  occurred  which 
he  had  not  foreseen  and  planned,  excepting 
the  rupture  of  the  artery,  and  the  conse- 
quences which  resiilted  from  it. 

Did  his  death  result  "from  an  accidental 
cause"?  Various  definitions  of  the  word  "ac- 
cident" are  quoted  by  the  appellants,  and 
among  them  are  the  following:  It  is  an 
"unexpected  event  which  happens  as  by 
chance,  or  which  does  not  take  place  accord- 
ing to  the  usual  course  of  things."  North 
American  Life  d  Acoi.  Ins,  Co.  v.  Burroughs, 
69  Pa.  43,  8  Am.  Rep.  212.  "The  equitable 
definition  of  the  term  'accident'  includes  noc 
only  inevitable  casualties,  and  such  as  are 
caused  by  the  act  of  God,  but  also  those  that 
arise  from  unforeseen  occurrences,  misfor- 
tunes,  losses,  and  acts  or  omissions  of  other 
persons,  without  the  fault,  n^ligence,  or 
misconduct  of  the  party"  injured.  Bostwick 
V.  Stiles,  36  Conn.  198.  "An  event  which 
takes  place  without  one's  foresight  or  ex- 
pectation;" and  it  may  include  an  injury 
received  in  a  common-law  affray,  without  the 
fault  of  the  person  injured.  Supreme  Coun- 
cil, 0.  of  O.  F.  V.  Oarrigus,  104  Ind.  133,  54 
Am.  Rep.  298.  "An  event  that  takes  place 
without  one's  foresight  or  expectation;  an 
event  which  proceeds  from  an  unknown 
cause,  or  is  an  unusual  effect  of  a  known 
cause,  and,  therefore,  not  expected."  Schnei- 
der V.  Provident  L.  Ins.  Co.  24  Wis.  30, 1  Am. 
Rep.  157.  "An  accident  is  the  happening  of 
an  event  without  the  aid  and  the  design  of 
the  person,  and  which  is  unforeseen."  Paul 
V.  Travelers'  Ins,  Co.  112  N.  Y.  472,  3  L.  R. 
A.  443.  "An  event  that  takes  place  without 
one's  foresight  or  expectation;  an  unde- 
signed, sudden,  and  unexpected  event.'* 
Webster,  International  Diet.  See  also,  Fi- 
delity Casualty  Co.  v.  Johnson,  72  Miss.  333, 
30  L.  R.  A.  206;  Cames  v.  Iowa  Traveling 
Men's  Asso.  106  Iowa,  281.  The  ordinary  and 
popular  meaning  of  the  word  "accidental"  is 
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said  to  be  "happening  by  chance;  unexpect- 
edly taking  place ;  not  according  to  the  usual 
course  of  things;  or  not  as  expected."  Unit- 
ed States  Mut.  Acci,  Aaso.  v.  Barry,  131  U. 
8.  100,  33  L.  ed.  60. 

It  is  argued  that  the  rupture  of  a  blood 
vessel  is  not  the  usual  result  of  an  effort  to 
close  shutters;  therefore,  when  it  occurs,  it  is 
unusual,  unexpected,  and  an  accident.  While 
it  may  be  true  that  an  accident  is  an  event 
which  takes  place  without  one's  foresight  or 
expectation,  and  is  undesigned,  it  is  not  true 
that  every  unforeseen,  undesigned,  and  un- 
expected event  is  an  "accident,"  within  the 
ordinary  and  popular  meaning  of  that  term. 
Thus,  a  person  might  voluntarily  and  know- 
ingly expose  himself  to  a  contagious  disease, 
or  to  excessive  heat  or  cold,  or  to  sudden 
changes  of  temperature,  or  might  adopt  a 
strange  diet  or  mode  of  living;  but,  if  death 
resulted,  it  would  not  be  due  to  an  accidental 
cause,  although  wholly  undesigned,  unfore- 
seen, and  unexpected.  So,  if  a  person  suffer- 
ing from  some  weakness  or  disease  should 
«ubject  himself  to  conditions  which  would 
not  injuriously  affect  persons  in  ordinary 
health,  but  would  be  dangerous  to  him,  and 
injury  result,  it  would  not  be  due  to  an  ac- 
cidental cause.  For  example,  if  a  person 
having  a  diseased  heart  should  take  violent 
exercise  voluntarily,  and  death  should  re- 
sult, the  cause  would  not  be  accidental. 
Southard  v.  Railway  Pass.  Assur.  Co,  34 
Conn.  574.  See  also  Bacon  v.  United  States 
Mut,  Acci.  A880.  123  N.  Y.  304,  9  L.  R.  A. 
617;  Sinclair  v.  Maritime  Pass.  Assur.  Co. 
3  El.  &  El.  478.  Although  a  result  may  not 
be  designed,  foreseen,  or  expected,  yet,  if  it 
be  the  natural  and  direct  effect  of  acts  volun- 
tarily done,  or  of  conditions  voluntarily  as- 
sumed, it  cannot  be  said  to  be  accidental. 

We  do  not  think  the  cases  relied  upon  by 
the  appellant  hold  a  contrary  rule.  In  Ham- 
lyn  V.  Croton  Accidental  Ins.  Co.  [1893]  1 
Q.  B.  750,  it  appears  that  a  person  sus- 
tained an  injury  to  his  knee  in  attempting 
to  catch  a  rolling  marble;  but  it  was  lound 
that  the  injury  resulted  from  an  unnatural 
position  or  moi^ment  of  the  leg,  which  was 
not  intended  by  the  person  injured.  The  in- 
jury considers  in  North  American  Life  d 
Acci.  Ins.  Co.  v.  Burroughs,  69  Pa.  43,  8  Am. 
Rep.  212,  was  caused  by  the  unintended  slip- 
ping of  a  pitchfork  in  the  hands  of  the  per- 
son injured,  in  such  a  manner  that  it  struck 
him  in  the  bowels,  and  caused  the  injury. 
The  case  of  Burkhard  v.  Travellers*  Ins,  Co. 
102  Pa.  262,  48  Am.  Rep.  205,  involved  the 
act  of  a  person  injured  in  stepping  into  a 
hole  in  a  bridge,  of  which  he  naa  no  knowl- 
edge. And  in  the  case  of  Schneider  v.  Provi- 
dent L.  Ins.  Co.  24  Wis.  28,  1  Am.  Rep.  167, 
it  appears  that  the  person  insured,  in  at- 
tempting to  get  upon  a  moving  train,  fell 
under  the  cars  and  was  killed;  but  it  was 
not  claimed  that  his  fall  was  the  result  of 
his  doing  what  he  intended  to  do. 

The  certificate  in  suit  made  the  defendant 
liable  if  the  death  of  Feder  resulted  from  an 
accidental  cause.  The  evidence  shows  that 
the  cause  was  the  ruptured  artery;  but  that 
was  not  accidental,  if  it  was  the  natural  re- 
4«»  Jj.  R.  A* 


suit  of  an  act  voluntarily  done  by  Feder. 
That  he  did  anything  but  what  he  intended 
to  do,  in  attempting  to  close  the  shutters,  is 
not  shown  nor  claimed.  It  is  not  even  shown 
that  he  made  any  unusual  exertion  in  what 
he  did.  Had  the  artery  been  ruptured  while 
the  decedent  was  sitting  quietly  in  his  chair, 
or  while  walking  at  a  moderate  pace,  there 
would  be  no  ground  for  claiming  that  the 
rupture  was  accidental ;  and  we  do  not  think 
that,  because  the  act  of  closing  the  shutters 
may  have  required  a  little  more  exertion 
than  would  have  been  required  to  remain 
seated  or  to  walk  leisurely,  the  rupture  was 
aocidental.  So  far  as  is  shown,  it  may  have 
been,  and  probably  was,  due  to  a  weakened  or 
diseased  condition  of  the  artery.  But,  how- 
ever that  was,  we  are  satisfied  that  there  was 
no  evidence  which  would  have  authorized  the 
jury  to  find  that  the  rupture  was  accidental, 
within  the  meaning  of  the  certificate. 

We  conclude  that  the  district  court  was 
right  in  directing  a  verdict  for  the  defend- 
ant, and  the  judgment  rendered  is  therefore 
affirmed. 


Albert  U.  WYMAN,  Receiver  of  Nebraska 
Fire  Insurance  Company,  Appt. 

V, 

Joel  EATON  et  al. 


( 


.Iowa ) 


1.  The  rlffht  of  «  receiver  appointed  In 
another  state  to  maintain  an  action  is  not 
absolute  but  rests  in  the  discretion  of  the 
court. 

^.  A  receiver  of  «  corporation  ap- 
pointed in  another  state  should  not  be 
allowed  by  an  exercise  of  comity  to  sue  for 
the  enforcement  of  the  liability  of  stock- 
holders, when  it  woald  be  In  contravention 
of  the  rights  of  the  citizens  of  the  state  and 
operate  to  their  injury. 

8.  An  order  of  appointment  of  a  re- 
ceiver which  gives  him  authority  to  bring 
suits  in  other  states  is  without  efficiency  to 
create  such  right  without  sanction  in  the 
states  where  the  suits  are  brought. 

(January  20,  1809.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Pottawatomie 
County  in  favor  of  defendants  in  an  action 
brfrught  to  enforce  the  liability  of  stockhold- 
ers in  an  insolvent  corporation.    Affirmed, 

Statement  bj  Granger,  J.: 

As  a  statement  of  facts,  we  have  taken  the 
following  substantially  from  tliose  made  by 
counsel :  This  was  an  action  brought  by  Al- 
bert U.  Wyman,  the  receiver  of  the  Nebraska 
Fire  Insurance  Company,  to  enforce  against 
the  senreral  defendants  their  oonstituitional 
liability  under  the  Nebraska  statute  for  their 
unpaid  subscriptions  to  the  capital  stock  of 
the  company.    Tliis  company  was  incorpo- 

'Note. — ^The  rights  of  a  receiver  as  to  prop- 
erty  outside  of  the  jurisdiction  in  which  he  Is 
appointed  are  considered  at  length  in  a  note  to 
Gil  man  v.  Hudson  River  Boot  ft  Shoe  Mfg.  Co. 
(Wis.)  23  L.  B.  A.  52. 
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rated  on  March  13,  1883,  in  conformity  with 
the  laws  of  the  state  of  Nebraska,  under  the 
name  of  the  Nebraska  &  Iowa  Insurance 
Orapany,  its  narai>  being  subsequently,  on 
February  28,  1890,  changed  to  the  Nebraska 
Fire  Insurance  Company,  under  which  name 
it  transacted  business  until  its  insolvency, 
in  1801,  when  an  application  for  its  dissolu- 
ticn  by  W.  G.  Madden,  one  of  its  stockhold- 
ers, resulted  in  the  appointment  of  the  plain- 
tiff, first  as  temporary,  and  then  as  perma- 
nent, receiver  of  the  corporation,  and  a  de- 
cree adjudging  the  dissolution  thereof.  The 
testimony  shows  that  one  J.  T.  Hart,  of 
Council  Bluffs,  was  largely  instrumental  in 
the  organization  of  the  company;  that  the 
subscribers  to  its  stock  and  the  original 
stockholders  were  citizens  prominent  in  Oma- 
ha and  in  Council  Bluffs;  and  that  when 
this  company,  the  Nebraska  &  Iowa  Insur- 
ance Company,  was  organized,  there  was  or- 
ganized at  the  same  time,  mainly  through 
the  instrumentality  of  Mr.  Hart,  another  in- 
surance company,  called  the  Iowa  &  Nebras- 
ka Insurance  Company,  and  having  its  prin- 
cipal place  of  business  at  Council  Bluffs, 
Iowa.  The  original  intention  of  the  organ- 
izers, as  gathered  from  the  testimony  of  Mr. 
Hart,  and  the  contract  of  subscription,  was 
to  consolidate  the  two  companies  after  th^ir 
orgajiiza/tion.  This,  however,  was  never 
done,  the  two  corporations  being  operated 
separately  in  each  state,  although  the  stock- 
holders were  at  lirst  the  same.  The  Iowa 
norporation  did  business  until  about  May 
29,  1885,  when  it  was  merged  into  a  company 
known  as  the  Western  Home  of  Sioux  City, 
and  went  into  the  hands  of  a  receiver.  The 
capital  of  each  ^mpanv  was  $100,000,  and 
the  certificates  of  atock  contemplated  sub- 
scriptions to  both  companies,  and  were  sign- 
ed, as  appears,  by  officers  of  each  company. 
Tlie  stock  was  originally  issued  in  this  aupli- 
cate  or  combined  form.  These  combined  cer- 
tificates were  subsequently  canceled,  and 
were  separately  lewritten  and  issued.  The 
contract  of  subscriptions  of  the  several  de- 
fendants to  the  stock  of  the  two  companies, 
and  upon  whi<^  it  is  claimed  that  the  defend- 
ants herein  are  answerable  for  the  unpaid  50 
per  cent  thereof,  is  as  follows:  "We,  the 
undersigned  subscribers  hereto,  in  consider- 
ation 01  each  other's  subscription  to  the  cap- 
ital stock  for  an  insurance  company  in  the 
state  of  Iowa  and  the  state  of  Nebraska,  to 
be  organized  in  both  states  separately,  and 
after  the  organization  to  be  consolidated,  to 
bo  known  as  the  Iowa  &  Nebraska  State  In- 
surance Company,  for  the  purpose  of  carry- 
ing fire  and  lightning,  windstorm  and  torna- 
do, insurance,  buisinese  to  be  done  under  the 
laws  of  both  states,  do  hereby  subscribe  and 
agree  to  pay  and  secure  as  provided  by  the 
la\i's  of  saia  states  the  several  sums  set  op- 
posite our  respective  names,  if  such  an  in- 
surance organization  is  perfected,  and  on  de- 
mand, to  the  secretary  thereof,  on  or  before 
the  12th  day  of  March,  1883."  Under  this 
subscription,  shares  of  stock  of  $100  each 
were  issued  to  the  subscribing  stockholders, 
one  half  of  such  shares  being  issued  to  them 
in  the  Iowa  company,  and  one  half  in  the 
Nebraska  company .  The  defendants  paid  50 
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per  cent  of  their  several  subscriptions  upon 
the  stock  of  the  Nebraska  k  Iowa  Insurance 
Company  at  the  time  of  its  organization,  a« 
required  bv  the  laws  of  the  state  of  Nebras- 
ka. Nothing  more  was  ever  paid  upon  the 
stock  except  in  the  manner  indicated  here- 
after. The  defendants  in  this  action,*  who 
had  been  subscribers  to  the  capital  stock  of 
the  consolidated  company,  and  to  whom  had 
been  issued  the  joint  certificates  of  stodc  in 
the  Iowa  and  Nebraska  companies,  had  sur- 
rendered their  stock,  and  new  stock  had  been 
issued  to  the  parties  purchasing  from  them. 
These  purchasers,  as  the  record  shows,  were 
in  large  part  the  original  promoters  of  the 
company.  Upon  the  organization  of  the 
company,  one  half  of  the  capital  stock  sub- 
scribed being  paid  in  cash,  the  promissory 
notes  of  the  subsci  ibers,  paysible  on  demand 
and  secured,  were  given  in  payment  of  the 
other  one  half  of  the  stock  of  the  corporati<Hi. 
Prior  to  1887,  these  defendants  had  trans- 
ferred the  stock  L'-.sued  to  them,  by  a  surren- 
der of  their  stock,  and  reissuance  of  other 
certificates  to  the  purchasers;  the  company 
accepting  the  surrender  and  recognizing  the 
transfer,  returning  the  stock  notes  of  the  de- 
fendants, and  accepting  the  stock  notes  of  the 
transferee  in  lieu  ther^.  This  was  done,  as 
shown  by  the  recora,  at  a  time  when  the  cor- 
poration was  solvent,  and  the  transfers  were 
made  and  new  stock  issued  to  solvent  pur- 
chasers; all  being  done  in  good  faith  on  the 
part  of  the  corporation,  the  transferror,  and 
thn  transferees.  I'ractically,  the  entire  stock 
passed  into  the  hands  of  a  syndicate  com- 
posed in  large  part  of  original  promoters  of 
the  consolidated  corporation,  but  not  includ- 
ing any  of  these  defendants.  From  the  date 
of  these  transfers,  these  defendants  ceased  to 
have  any  connection  with  or  control  over  the 
corporation.  The  district  court  entered  judg- 
ment for  the  defendants,  and  the  plaintiff  ap- 
pealed. 

Messrs.  E.  Wakeley,  A.  O.  Wakeley* 
and  FliokinKer  Bros.,  for  appellant: 

We  do  not  understaxxi  that  Iowa  has  de- 
nied the  principle  of  comity  in  a  proper  case. 

The  liability  here  sought  to  be  enforced  is 
not  penal,  but  purely  contractual,  and  be- 
cause contractual  (even  if  a  statutory  lia- 
bility) will  be  enforced  in  a  foreign  state. 

The  liability  here  sought  to  be  ei^orced  is 
not  a  liability  for  the  d^ta  of,  but  a  liability 
to,  the  corporation. 

Patterson  v.  Lyndey  106  U.  S.  619,  27  L. 
ed.  265 ;  Huntington  v.  Attrill,  146  U.  S.  657, 
36  L.  ed.  1123;  bawycr  v.  Hoag,  17  Wall. 
610,  21  L.  ed.  731;  Cook,  Stock  &  Stockhold- 
ers, I  69;  Upton  v.  Tribilcock,  91  U.  S.  45, 
23  L.  ed.  203 ;  Webster  v.  Upton^  91  U.  S.  67, 
23  L.  ed.  386;  Uatoley  v.  Upton,  102  U.  S. 
316,  26  L.  ed.  180;  Whitman  v.  National 
Bank,  51  U.  S.  App.  536,  83  Fed.  Rep.  288, 
28  C.  C.  A.  404. 

Where  contracts  ore  made  in  one  state,  and 
are  to  be  performed  in  another,  they  ore  to 
be  governed  by  the  laws  of  the  place  of  per- 
formance as  to  validity,  nature,  obligation, 
and  interpretation. 

a  Am.  k  Eng.  Enc.  Law,  p.  661 ;  Story^ 
Confl.  L.  ^  280;  Patterson  v.  Lynde,  112  DL 
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201;  Jesaupy,  Carnegie,  80  N.  Y.  441,  36 
Am.  Kep.  643;  FloBh  v.  Cimn,  109  U.  S.  371, 
2/  L.  ed.  966. 

The  liability  here  sought  to  be  enforced  is 
a  'H)ntract,  not  a  i>ei]al  liability. 

Kleckner  v.  Turk,  46  Neb.  191 ;  Globe  Pub. 
Co.  V.  State  Bank,  41  Neb.  175,  27  L.  R.  A. 
854;  Diveraey  v.  iSmttfc,  103  HI.  378,  42  Am. 
Ecp.  14;  Cook,  St'ick  &  Stockholders,  |$  218, 
256;  Huntington  v  AttHll,  146  U.  S.  657,  36 
L.  ed.  1123. 

A  suit  in  equity  19  the  proper  remedy  in 
this  case. 

Hightotcer  v.  Thornton,  8  Ga.  486,  52  Am. 
Dec.  412;  Latimer  v.  Citizens*  State  Bank, 
102  Iowa,  162;  Ccok,  Stock  ft  Stockholders, 
§  204;  Qianella  y.  Bigelow,  96  Wis.  185. 

The  liability  being  a  coavtract  one,  and  its 
enforcement  not  being  immoral  or  opposed  to 
the  public  policy  of  Iowa,  or  to  abstract  jus- 
tice, this  court  will,  on  the  principles  of  com- 
ity, entertain  the  action,  grant  the  relief 
piayed  for,  and  in  construing  the  constitu- 
tional provision  adopt  that  construction  giv- 
en it  by  the  highest  court  of  this  state. 

Whitman  v.  NatioTtal  Bank,  51  U.  S.  App. 
5.^0,  83  Fed.  Rep.  288,  28  C.  C.  A.  404 ;  Ouer- 
n?y  V.  Moore,  131  Mo.  650;  Hancock  Nat. 
Bank  v.  Ellis,  166  Mass.  414 ;  Post  v.  Toledo, 
C.  d  St.  L.  R.  Co.  144  Mass.  341,  59  Am.  Rep. 
86;  Flash  v.  Conn,  109  U.  S.  371,  27  L.  ed. 
9C6;  McVickar  v.  Jones,  70  Fed.  Rep.  756; 
Kimball  v.  Davis,  52  Mo.  App.  194 ;  Fairfield 
V.  Oallatin  County,  100  U.  S.  50,  25  L.  ed. 
545;  Fowler  v.  Lamson,  146  III.  472;  Aldrich 
V.  Anchor  Coal  d  D.  Co.  24  Or.  38;  0' Regan  \, 
Cunard  S.  S.  Co.  160  Mass.  356;  Dennick 
V.  Central  R.  Co.  103  U.  S.  11,  26  L.  ed.  439; 
Stlma,  R,  d  D.  R,  Co.  v.  Lacey,  49  Ga.  106; 
Ltonard  v.  Columbia  Steam  Xav.  Co.  84  N. 
Y.  48,  38  Am.  Rep.  491 ;  Boyce  v.  Wabash  R. 
Co,  63  Iowa,  73,  50  Am.  Rep.  730 ;  Morris  v. 
Chicago,  R.  L  d  P.  R.  Co.  65  Iowa,  727,  54 
Am.  Rep.  39;  King  v.  Sarria,  69  N.  Y.  24,  25 
Am.  Rep.  128;  Heirick  v.  Minneapolis  d  St. 
L.  R.  Co.  31  Minn.  11,  47  Am.  Rep.  771. 

The  liability  sought  to  be  enforced  is  not 
penal. 

Huntington  v.  Attrill,  146  U.  S.  657,  36 
L.  ed.  1 123 ;  Dennick  v.  Central  R.  Co.  103  U. 
S.  11,26  L.  ed.439;  Latimer  v.  Citizens'  State 
Bank,  102  Iowa,  162;   Oianella  v.  Bigelow, 
96  Wis.  185;  Ouerney  v.  Moore,  131  Mo.  650 
Flash  v.  Conn,  109  U.  S.  371,  27  L.  ed.  966 
McVickar  v.  Jones,  70  Fed.  Rep.  754;   Al 
drich  V.  Anchor  Coal  d  D.  Co.  24  Or.  32 
O* Regan  v.  Cunard  S.  S.  Co.  160  Mass.  356 
Herrick  v.  Minneapolis  d  St.  L.  R.  Co.  31 
Minn.  11,  47  Am.  Rep.  771. 

The  receiver  can  maintain  the  action. 

Relfe  v.  Rundle,  103  U.  S.  222.  26  L.  ed. 
337;  Parsons  v.  Charter  Oak  L.  Ins.  Co.  31 
Fed.  Rep.  305;  Osgood  v.  Maguire,  61  N.  Y. 
524 ;  Lycoming  F.  Ins.  Co.  v.  Wright,  55  Vt. 
526 ;  Hurd  v.  Elizabeth,  41  N.  J.  L.  1 ;  Bus^ 
well  v.  Supreme  Sitting,  O.  of  I.  H.  IQl  Mass. 
224,  23  L.  R.  A.  846;  Pond  v.  Cooke,  45 
Conn.  126,  29  Am.  Rep.  668;  Bagby  v.  Atlan- 
tic, M.  d  0.  R.  Co.  86  Pa.  291 ;  Sercomb  v. 
Catlin,  128  111.  556;  Higbee  v.  Peed,  98  Ind. 
420. 

A  suit  in  equity  like  this  accomplishes  the 
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whole  purpose  of  the  Nebraska  Constitution 
as  to  exhausting  corporate  property. 

Adlcr  V.  Milicaukee  Patent  Brick  Mfg.  Co. 
13  Wis.  57;  Crease  v.  Babcock,  23  Pick.  334, 
34  Am.  Dec.  61;  Harmon  v.  Page,  62  Cal. 
448;  Harper  v.  Carroll,  66  Minn.  487. 

Mr.  Finley  Burke,  for  appellees: 

There  is  no  right  to  enforce  in  the  courts 
of  one  state  a  personal  liability  of  stock- 
holders (citizens  of  that  state)  in  a  corpora- 
tion of  a  sister  state,  under  the  statutes  of 
the  latter  state. 

Erickson  v.  Nesmith,  15  Gray,  221,  4  Al- 
len, 233;  Post  v.  Toledo,  C.d  St.  L.  R.  Co.  144 
Mass.  341,  59  Am.  Rep.  86;  New  Haven 
Hcrse  Nail  Co.  v.  Linden  Spring  Co.  142 
Mr<8s.  349;  Bank  of  North  America  v. 
Rindge,  154  Mass.  203,  13  L.  R.  A.  56;  State, 
Nat.  Bank,  v.  Say  ward,  86  Fed.  Rep.  45; 
Nimick  v.  Mingo  Iron  Works  Co.  25  W.  Va. 
184;  Marshall  v.  Sherman,  148  N.  Y.  9,  34 
L.  R.  A.  757. 

In  order  to  enforce,  in  a  foreign  jurisdic- 
tion, a  right  that  is  purely  statutory,  it  is 
necessary  that  such  right  be  created  by  th« 
st«itute,  and  that  a  similar  right  exists  un- 
der the  laws  of  the  state  in  which  the  action 
is  brought. 

Morris  v.  Chicago,  R.  I.  d  P.  R.  Co.  65 
Iowa,  727,  54  Am.  Rep.  39;  Boyce  v.  Wabash 
R.  Co.  63  Iowa,  70,  50  Am.  Rep.  730;  Hyde 
v.  Wabash,  St.  L.  d  P.  R.  Co.  61  Iowa,  441, 
47  Am.  Rep.  820;  3  Am.  ft  Eng.  Enc.  Law, 
pp.  521,  522,  and  notes. 

A  foreign  receiver  cannot  sue  in  our  courts. 

6  Thomp.  Corp.  §j^  7334,  7335,  7337;  Booth 
v.  Clark,  17  How.  322-328,  15L.  ed.  164-166; 
Avres  v.  Siebel,  82  Iowa,  347;  Parker  v.  C. 
Lamb  d  Sons,  99  Iowa.  265,  34  L.  R.  A.  704. 

Messrs.  Harl  Sc  MoCabe,  Wright  Sc 
Baldwin,  J.  T.  Stone,  C.  R.  Marks,  and 
Sannders  Sc  Stnart  also  for  appellees. 

Chancer,  J.,  delivered  the  opinion  of  the 
court: 

1 1  will  be  well  to  repeat  the^  this  action  is 
by  a  receiver  appointed  to  wind  up  the  af- 
fairs of  the  Xebrswska  Fire  Insurance  Com- 
pany, on  the  application  of  one  of  its 
stockholders,  to  lecover  from  the  defendants 
on  their  subscriptions  to  the  original  enter- 
prise, wherein  was  contemplated  the  organi- 
zation of  two  companies, — one  in  Nebraska, 
to  be  known  as  the  Nebraska  &  Iowa  Insur- 
ance Company,  and  one  in  Iowa,  to  be  known 
as  the  Iowa  &  Nebraska  Insurance  Company ; 
the  two  companies  to  be  thereafter  consoli- 
dated. The  first-named  company  was  organ- 
ized under  the  laws  of  Nebraska,  and  located 
at  the  city  of  Omaha,  in  that  state;  and  the 
latter  imder  the  laws  of  Iowa,  and  located 
at  the  city  of  C9uncil  Bluffs,  in  Iowa.  The 
consolidation  was  never  made,  and  the  lat- 
ter company  was  changed  to  that  of  the 
Western  Home  of  Sioux  City,  and  itfl  place 
of  business  changed  to  Sioux  City,  Iowa, 
about  May,  1885.  The  Nebraska  &  Iowa 
Company  was  changed  to  the  Nebraska  Fire 
Ineuranre  Company,  and  continued  to  oj)e- 
rate  uiutil  1891,  when  the  insurance  depart- 
ment of  Nebraska  withdrew  its  certificates 
authorizinc  the  company  to  do  business,  and, 
on  the  application  of  one  of  its  stockholders, 
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its  insolvency  was  decreed;  and  the  plaintiff 
is  now  engaged  in  winding  up  its  affairs,  and 
this  action  is  in  aid  of  that  purpose. 

The  action  has  for  a  legal  basis  a  provision 
of  the  Constitution  of  ISebraska,  as  follows 
(§  4,  art.  11) :  "  Liabilities  of  Subscribers 
to  Stock.  In  all  cases  of  claims  against  cor- 
porations and  joint-stock  associations,  the 
•exact  amount  justly  due  shall  be  first  ascer- 
tained, and  after  the  corporate  property 
shall  have  been  exhausted,  the  original  sub- 
scribers thereof  shall  be  individually  liable 
to  the  extent  of  iheir  unpaid  subscriptions, 
a;nd  the  liability  for  the  unpaid  subscrip- 
tions shull  follow  the  stock.^'  Dismissing 
for  the  moment  the  effect  of  an  arbitrary  le- 
gal liability,  which  must  be  respected  and 
enforced  when  known,  there  is  not,  in  view 
of  the  entire  record  in  this  case,  an  equitable 
consideration  favorable  to  a  recovery  against 
these  defendants.  The  present  liabilities  of 
the  Nebraska  corporation  cannot  truthfully 
"be  said  to  have  accrued  in  consequence  of,  or 
with  reliance  upon,  the  former  connection  of 
these  defendants  with  the  enterprise  from 
which  sprang  the  present  company.  These 
facts  are  important  as  aiding  in  the  solution 
of  a  legal  proposition,  urged  by  appellees,  to 
the  effect  that  this  action  cannot  be  main- 
tained in  Iowa,  because  it  is  brought  by  a  re- 
ceiver of  a  Nebraska  corporation  to  enforce 
a  provision  of  the  l«iw  of  that  sta>te;  the 
claim  being  that  such  a  proceeding  can  only 
^be  had  as  a  result  of  comity  between  the 
states,  and  tha,t  the  basis  of  such  an  exercise 
is  that  the  citizens  of  the  state  granting  it 
shall  not  be  thereby  prejudiced  or  injured. 
Admitting,  for  Uie  sake  of  argument,  the 
rule  that  comity  controls  as  to  the  authority 
of  plaintiff  to  sue  in  this  state,  and,  as  we 
have  in  effect  said,  the  record  leaves  us  with- 
out doubt  that  its  exercise  should  be  denied, 
'because  it  would  be  in  contravention  of  the 
rights  of  our  citizens,  and  operate  to  their 
injury. 

Upon  the  question  of  the  absolute  right  of 
plaintiff  to  sue  in  this  state,  we  are  not  with- 
out precedent  in  our  own  decisions;  and 
while,  in  announcing  a  rule,  we  have  recog- 
nized the  fact  of  a  conflict  of  authority,  we 
arc  not  persuaded  by  the  argument  in  this 
case  th&t  a  change  should  be  made,  or  the 
rule  modified.  Stress  is  given  in  argument 
to  the  fact  that  the  order  of  appointment  in 
Nebraska  gives  to  the  receiver  authority  to 
6ring  suits  in  other  states.  That  authority 
is  valuable  as  an  aid  to  secure  the  right  to 
do  so  in  the  state  where  the  privilege  is 
sought,  and  is  judiciously  granted;  but  it 
is  without  efficiency  to  create  such  a  right 
independent  of  sanction  within  the  state. 
The  case  of  Booth  v.  Clark,  17  How.  322,  15 
L.  ed.  164,  contains  a  somewhat  exhaustive 
consideration  of  the  question  of  the  right  of 
a  receiver  appointed  in  one  state  to  bring  a 
suit  for  the  possession  of  property  in  another 
state,  and  it  is  there  said:  "He  has  no  ex- 
traterritorial power  of  official  action;  none 
which  the  court  appointing  him  can  confer, 
with  authority  to  enable  him  to  go  into  a  for- 
eign jurisdiction  to  take  possession  of  the 
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debtor's  property;  none  which  can  ^ve  him, 
upon  the  principle  of  comity,  a  privilege  to 
sue  in  a  foreign  court  or  another  iurisdic- 
tion,  as  the  judgment  creditor  himself  might 
have  done,  where  nis  debtor  may  be  amen£3>le 
to  the  tribunal  which  the  creditor  may  seek." 
An  underlying  thought  of  the  rule  seems  to 
be  that,  within  the  jurisdiction  of  one's  ap- 
pointment as  receiver,  he  is  amenable  in  his 
official  capacity  tc  the  courts,  and  he  may  ex- 
ercise his  authority  under  the  law  of  the  ju- 
risdiction; while,  in  a  foreign  jurisdiction, 
the  law  does  no  more  than  to  make  the  person 
entertaining  it  amenable  to  its  laws,  and  in 
no  way  recognizes  the  official  capacity.  As 
a  citizen  in  a  jurisdiction  foreign  to  his  resi- 
dence, he  has  a  legal  status,  and  is  amenable 
to,  and  may  invoke  the  protection  of,  the 
law.  As  an  officer  of  a  court  froii>  a  foreign 
jurisdiction,  he  has,  and  is  entitled  to,  no 
legal  recognition,  except  as  the  courts  may, 
in  their  discretion  grant  it,  because  he  is 
without  the  official  obligation  that  he  as- 
sumed in  his  own  jurisdiction,  and  which  is 
essential  to  a  proper  and  safe  exercise  of 
such  power.  In  Ayres  v.  Siehel,  82  Iowa. 
347,  we  denied  the  right  of  a  trustee,  ap- 
pointed by  the  court  in  Indiana,  to  sue  and 
recover  on  a  contract  in  this  state;  and  in 
Parker' T.  C.  Lamb  rf  8ona,  99  Iowa,  2ft5,  34 
L.  R.  A.  704,  we  denied  such  a  right  to  a  re- 
ceiver, and  cited  ihe  Ayres-Siehel  Case,  In 
Parker  v.  C.  Lamb  d  Ffons,  we  quoted  approv- 
ingly from  High,  Receivers,  §  239,  as  follows: 
'TTpon  the  question  of  the  territorial  extent 
of  a  receiver's  juriLdiction  and  powers  for  the 
purpose  of  instituting  actions  connected  with 
his  receivership,  the  prevailing  doctrine  es- 
tablished bv  the  Supreme  Court  of  the  United 
Slates,  and  sustained  by  the  weight  of  au- 
thority in  various  states,  is  that  the  receiver 
has  no  extraterritorial  jurisdiction  or  power 
of  official  action,  and,  cannot,  as  a  matter  of 
right,  go  into  a  foreign  state  or  jurisdiction 
and  there  institute  a  suit  for  the  recovery  of 
demands  due  the  person  or  estate  subject  to 
his  receivership.  His  functions  and  powers, 
for  the  purpose  of  litigation,  are  held  to  be 
limited  to  the  courts  of  the  state  within 
which  he  was  appointed;  and  the  principles 
of  comity  between  nations  and  states  which 
recognize  the  judicial  decisions  of  one  tri- 
hanSi.  as  conclusive  in  another  do  not  apply 
to  such  a  case,  and  will  not  warrant  a  receiv- 
er in  bringing  an  action  in  a  foreign  court 
or  jurisdiction."  These  authorities  are 
broad  and  conclunive,  and,  unless  we  are  to 
set  them  aside,  are  conclusive  of  this  case. 
Counsel  have  shown  great  zeal  and  tact  in 
presenting  authorities  more  or  less  in  point, 
and  we  acknowledge  some^'hat  of  a  conflict, 
as  we  have  done  in  other  cases;  but  the 
weight  of  authority  we  regard  as  in  line  with 
our  holdings,  and  we  are  not  disposed  to  dis- 
turb them.  Beach  on  Receivers  (i  683) 
states  the  same  rule,  and  cites  Booth  v.  Clark, 
17  How.  322,  15  L.  ed.  164,  from  which  we 
have  Quoted,  and  then  says:  '*The  rule  thus 
laid  down  by  the  Supreme  Court  of  the 
United  States  has  been  followed  by  other 
courts   with  essential   unanimity,   and  can 
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hardly  be  s&id  to  be  seriously  questioned." 
In  Fitzgerald  v.  Fitzgerald  ijS  Jf .  Cofistr,  Co, 
41  Neb.  374,  theso  authorities  are  approving- 
ly cited  and  applied. 


It  remains  for  us  to  state  as  a  conclusion 
that  the  plaintiff  is  not  entitled  to  recover 
in  the  courts  of  Iowa,  and  the  juagment  of 
the  District  Court  will  he  affirmed. 


KENTUCKY  COURT  OP  APPEALS. 


Charles  H.  GIBSON,  Appt,, 

V, 

George  T.  WOOD. 


( 


Ky. 


) 


Prevlona  residence  in  territory  an- 
nexed to  m,  elty  is  to  be  deemed  residence 
within  the  city  for  th^  purpose  of  computing 
the  period  of  residence  necessary  to  make  a 
person  eligible  to  a  city  office. 

(February  21,  1899.) 

APPEAL  by  complainant  from  &  judgment 
of  the  Circuit  Court  for  Jefferson  Coun- 
ty in  favor  of  defendant  in  a  suit  brought 
to  enjoin  defendant  from  taking  or  holding 
the  office  of  commissioner  of  the  sinking  fund 
of  the  city  of  Louisville  on  the  ground  that 
he  was  ineligible  to  such  office.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Helm  St  Bmoe  for  appellant. 

Messrs.  John  W.  Barr,  Jr.,  and 
Humplirey  Sc  Davie  for  appellee. 

HaaelriKK,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  opinion  of  the  chancellor  so  fully 
covers  the  law  and  the  facts  of  this  case 
that  we  adopt  it  as  our  opinion.  It  is  as 
follows : 

"In  October,  1893,  the  plaintiff,  Charles 
H.  Gibson,  was  elected  commissioner  of  the 
sinking  fund  of  the  city  of  Louisville  for  a 
term  of  three  years,  and  until  his  successor 
shall  have  qualified.  The  plaintiff  entered 
upon  the  duties  of  his  office,  and  became  pres- 
iaent  of  said  board.  On  October  15,  1896, 
the  genera]  council  of  the  city  of  Louisville, 
duly  assembled  in  joint  session  for  the  pur- 
pose, elected  the  defendant,  George  T.  Wood, 
to  succeed  the  plaintiff,  Charles  H.  Gibson; 
casting  eight  votes  for  the  plaintiff,  three 
votes  for  J.  M.  ^IcKnight,  and  twenty-five 
votes  for  the  defendant.  A  proper  certifi- 
cate of  election  has  been  delivered  to  the  de- 
fendant. He  has  given  bond,  and  taken  the 
oath  of  ofiioe,  as  required  by  law,  and  his 
bond  has  been  approved  by  the  general  coun- 
cil. This  action  was  begun  r«iovember  9, 
1896,  for  the  purpose  of  enjoining  and  re- 
straining the  defendant  from  taking  or  hold- 
ing the  office  of  commissioner  of  the  sinking 
fund  of  the  city  of  Louisville,  or  from  in 
any  manner  interfering  with  the  plaintiff  in 
the  discharge  of  his  duties  as  such  commis- 
sioner.    A  temporary  restraining  order  was 

Note. — For  residence  as  affecting  eligibility 
to  office,  see  SteusoflC  v.  State,  Lacour  (Tex.)  12 
L.  R.  A.  864:  State,  Hartford,  v.  Craig  (Ind.) 
16  L.  R.  A.  688:  and  Fox  v.  McDonald  (Ala.) 
21  L.  R.  A.  529. 
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entered  in  accordance  with  the  prayer  of  the 
petition.  The  case  is  now  before  the 
court  upon  an  application  for  a  preliminary 
injunction,  as  prayed  for  in  the  petition. 

"It  is  claimed  Uiat  defendant,  Wood,  was 
not  at  the  time  of  his  election,  and  is  not 
now,  eligible  to  hold  the  office  of  sinking 
fund  conunissioner  of  the  city  of  Louisville 
by  reason  of  his  residence  only.  Section  261 
of  the  city  charter  provides:  *No  person 
shall  be  eligible  to  any  office  who  is  not  at 
the  time  of  his  election  a  qualified  voter  of 
the  city,  and  who  has  not  resided  therein 
three  years  preceding  his  election.'  The 
evidence  shows  that  the  defendant.  Wood,  was 
born  in  the  city  of  Louisville  on  December 
26,  1855;  that  from  his  birth  until  the  10th 
day  of  July,  1893,  he  resided  at  No.  946 
Third  street,  in  the  city  of  Louisville;  that 
on  July  10,  1893,  he  moved,  with  his  family, 
to  his  present  residence,  on  the  northwest 
corner  of  East  Broadway  and  Longest  ave- 
nue, then  in  the  town  of  Enterprise,  a  suburb 
of  the  city  of  Louisville,  and  about  two 
squares  east  of  the  city  boundary  as  fixed  in 
1869 ;  and  that  he  has  continuously  lived  in 
his  new  home  since  July  10,  1893.  in  Au- 
gust, 1896,  the  town  of  Enterprise  was  an- 
nexed to,  and  became  a  part  of,  the  city  of 
Louisville,  and  is  now  designated  as  the 
thirty-fifth  precinct  of  the  first  ward  of  said 
city.  At  the  election  held  on  November  3, 
1806,  the  defendant,  Wood,  voted  at  said  pre- 
cinct. It  appears  tnat,  while  defendant  had 
resided  in  his  present  home  more  than  three 
years  before  his  election  in  October,  1896, 
the  territory  upon  which  his  residence  is  lo- 
cated had  been  a  constituent  part  of  the  city 
of  I^uisville  only  about  two  months  at  the 
time  of  his  election. 

"In  considering  the  eligibility  of  the  de- 
fendant, therefore,  are  we  to  give  him  the 
benefit  of  his  period  of  residence  from  the 
time  he  moved  to  his  new  home,  in  August, 
1893,  when  it  was  located  in  the  town  of  En- 
terprise, or  shall  he  be  restricted  to  the  time 
that  his  home  has  been  incorporated  in  the 
present  limits  of  the  city  of  Louisville?  The 
question  may  be  simply  put  as  follows: 
When  the  territory  occupied  by  the  defend- 
ant's residence  was  incorporated  into  the  city 
of  Louisville,  did  he  then  acquire  all  the 
rights  of  a  resident  of  the  city  of  Louisville, 
and  is  he  entitled  to  consider  the  period  of 
his  residence  in  Enterprise  in  determining 
his  eliffibility  to  this  office?  The  industry  of 
counsel  has  failed  to  produce  any  authority 
directly  in  point.  Many  instances,  more  or 
less  analogous,  have  been  used  in  illustration. 
The  organization  of  the  state  of  Kentucky  is 
cited  as  bearing  upon  this  question.  Prior 
to  February,  1791,  the  territory  composing 
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the  present  state  of  Kentucky  was  known  ae 
the  'District  of  Kentucky.'  The  first  Consti- 
tution, adopted  in  April,  1702,  provided  that 
representatives  should  be  chosen  on  the  first 
Tuesday  in  May  following,  and  that  no  per- 
son should  be  eligible  to  that  office  who  had 
not  been  a  resident  of  the  state  oi  Kentucky 
for  two  years  next  preceding  his  election. 
The  same  provisions  applied  to  the  electors, 
except  the  period  of  their  residence  was 
raised  to  three  years  before  the  election. 
While  the  district  was  admitted  into  the 
Union  as  a  state  in  February,  1791,  and  the 
election  was  held  in  May,  1792,  when  the 
state  of  Kentucky  had  been  in  existence  as 
a  state  less  than  two  years,  still  persons  were 
considered  eligible  whose  continuous  resi- 
dence in  the  district  and  in  the  state  of  Ken- 
tucky covered  the  constitutional  period  of 
eligibility.  Strictly  speaking,  no  i>erson  had 
resided  in  the  state  of  Kentucky  a  period  of 
two  years,  for  the  state  had  not  existed  as 
a  state  for  that  length  of  time,  but  people 
who  had  lived  two  years  upon  the  territory 
which  had  been  erected  into  the  state  of  Ken- 
tucky were  deemed  eligible  as  representa- 
tives, within  the  meaning  of  our  first  Con- 
stitution.^ Likewise,  §  114  of  the  present 
Constitution  of  Kentucky  provides  that  no 
person  shall  be  eligible  as  judge  of  the  court 
of  appeals  who  has  not  resided  in  the  district 
in  which  he  is  elected  two  years  next  preced- 
ing his  election.  The  act  creating  seven  dis- 
tricts for  the  several  judges  of  the  court  of 
appeals  was  passed  in  June,  1893,  and  Jeffer- 
son county  was  made  a  separate  district, 
known  as  the  'Fourth  Appellate  District.* 
It  was  further  provided  that  the  judge  of  the 
fourth  appellate  district  should  be  elected  in 
1894.  If  we  apply  the  strict  letter  of  the 
law,  which  requires  a  residence  of  two  years 
in  his  district,  then  no  one  in  this  district 
was  eligible  for  the  ofiice  of  judge  of  the 
court  of  appeals,  for  the  district  was  not  two 
years  old.  No  one,  however,  has  for  a  mo- 
ment questioned  the  correctness  of  the  prac- 
tical construction  given  in  that  instance. 
Again,  the  Federal  Constitution  provides 
that  no  person,  except  a  natural-bom  citizen 
or  a  citizen  of  the  United  States  at  the  time 
of  the  adoption  of  the  Constitution,  should 
be  eligible  to  the  office  of  president.  Texas 
was  admitted  into  the  Union  in  1845.  Can 
it  be  claimed  that  a  person  born  in  the  re- 
public of  Texas  prior  to  its  admission  into 
the  Union  is  ineligible  to  the  presidency  of 
the  United  States  for  that  reason?  We  do 
not  believe  such  a  construction  can  be  rea- 
sonably contended  for. 

"An  interesting  case  arose  in  Ohio.  In 
1867  the  state  of  Ohio  ceded  to  the  Federal 
government  a  tract  of  land  in  Montgomery 
county,  Ohio,  to  be  used  as  a  soldiers'  home. 
As  was  usual  in  such  cases,  the  state  relin- 
quished all  jurisdiction  and  control  over  said 
tract  of  land,  reserving  only  the  right  to 
serve  process,  in  order  that  the  home  might 
not  become  an  asylum  for  evildoers.  The 
Federal  government  built  its  soldiers'  home, 
and  continued  its  jurisdiction  thereof  for 
about  four  years,  during  which  time  this  ter- 
ritoi-y  was  as  distinct  from  the  state  of  Ohio 
43  L.  R.  A. 


as  the  District  of  Columbia  is  distinct  front 
the  state  of  Maryland.    At  the  October  elec- 
tion, in  1869,  certain  inmates  of  this  soldiers' 
home  voted  for  candidates  for  clerk  of  the 
court  of  common  pleas  of  Montgomery  coun- 
ty.    In  the  contested  election  case  of  Sinks 
V.  Reese,  19  Ohio  St.  306,  2  Am.  Rep.  397,  it 
was  held  by  the  supreme  court  of  Ohio  that 
these  inmates  of  the  soldiers'  home  were  not 
residents  of  the  state  of  Ohio,  and  therefore 
were  not  entitled  to  vote.    In  the  spring  of 
1871  the  Federal  government  ceded  tne  prop- 
erty back  to  the  state  of  Ohio,  although  no 
affirmative    action    was  ever    taken  by  the 
state    towards    accepting  the    territory   so 
ceded  back  to  it.    At  the  October  election  of 
the  same  year  (1871)  certain  inmates  of  the 
home  again  voted  for  candidates  for  the  office 
of  coroner  of  Montgomery  county.    The  laws 
of  Ohio  required  a  residence  of  one  year  in 
the  state  prior  to  the  election  as  a  prerequi- 
site to  the  right  to  vote.    In  the  contested* 
election  case  of  Rentier  v.  Bennett ,  21  Ohio 
St.  431,  the  question  w^as  presented  as  to 
whether  these  inmates  were  entitled  to  vote 
at  the  October    election  in    1871.     The  su- 
preme court  of  Ohio  had  iv-ready  decided  in 
the  case  of  Sinks  v.  Reese,  19  Ohio  St.  306, 
2  Am.  Rep.  397,  that  from  1867  to  the  spring 
of  1871  these  inmates  of  the  soldiers*  home 
were  not  residents  of  the  state  of  Ohio,  and" 
had    no  right    to  vote  in    state    elections. 
When  the  territory  was  ceded  back  to  the 
state  of  Ohio,  in  the  spring  of  1871.  these 
inmates  of  the  soldiers'  home  immediately 
became  residents  of  the  state  of  Ohio,  but  had 
not    been  residents    for  the    period  of  one 
year  prior  to  the  election  in  1871.     The  ques- 
tion    was     therefore     squarely     presented 
whether,  in    considering    the    eligibility  of 
these  inmates  of  this  soldiers'  home  to  the 
right  to  vote  in  the  state  election,  the  court 
should  take  into  consideration  the  time  they* 
had  resided  in  this  same  spot  while  it  was 
under  the  jurisdiction  of  the  Federal  govern- 
ment, and  was  not  a  part    of  the  political 
government  of  the  state  of  Ohio.     The  court 
held  that  the  time  should  be  counted,  and  in 
the  course  of  the  opinion  used  this  language, 
viz.:     'These  one  hundred  and  five  inmates 
of  the  asylum  were  therefore  residents  and 
citizens  of  Ohio  at  the  time  of  the  election. 
Were  they  residents  of  the  "state"  for  the 
full  year,  within  the  meaning  of  the  Consti- 
tution of  Ohio?    We  think  they  were.    In 
one  sense,  the  state  is  a  territory ;  in  another 
sense,  it  is  a  political  organization.    These 
inmates  have  resided  for  the  whole  year  in 
the  same  place.    Territorially,  they,  and  the 
asylum  in  which  they  reside,  have  been  all 
the  time  in  the  state.    Politically,  or,  if  I 
may   so  speak,    jurisdictionally,    both  have 
been  temporarily  out  of  the  state.     The  ex- 
pression IS  used  in  both  senses.     It  is  used 
in  a  territorial  sense  in  the  agreed  statement 
filed  in  the  case.    In  favor  of  the  right  of 
suffrage,  we  think  it  safe  and  proper  to  give 
it  that  meaning  in  the  Constitution.     In  the 
primary  and  popular  sense,  the  asylum  is, 
and  always  has  been,  in  Ohio.     It  has  never 
ceased  to  be  a  part  of  the  state  of  Ohio 
geographically,  although  the  state  jarisdle^ 
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tion  over  it  has  been  temporarily  suspended. 
Suppose  a  township  or  a  part  of  a  township 
of  one  county  temporarily  attached  to  an- 
other county  and  reattached  to  the  first; 
would  the  legal  voters  after  each  change 
have  to  begin  de  novo  their  twenty  days'  res- 
idence in  the  township  and  their  thirty  days' 
residence  in  the  county  7  I  think  not.  And 
yet  the  cases  are  supposed  to  be  identical  in 
principle  with  the  one  at  hand.  Both  rest  on 
the  same  provision  of  the  Constitution,  re- 
•quiring  a  prescribed  length  of  residence  in  the 
state,  county,  and  town^ip.  If  there  is  any 
difference  between  the  principle  involved  in 
the  two  cases,  it  is  in  this :  that  while  in  the 
•cases  supposed  the  change  of  jurisdiction  is 
in  fact  temporary,  in  the  present  case  it  was 
necessarily  temporary;  the  jurisdiction  hav- 
ing been  granted  for  a  temporary  purpose, 
the  reversion  always  remaining  in  the  state. 
It  seems  to  us  it  is  sufficient  that  the  voter, 
at  the  time  of  the  election,  has  a  "residence," 
in  the  political  and  jurisdictional  sense  of 
the  term,  within  the  proper  political  division, 
and  has  resided  in  the  same  place  for  the 
prescribed  length  of  time,  to  fulfil  this  re- 
'quirement  of  the  Constitution.  In  such  a 
case  it  is  true,  in  the  primary  sense  of  the 
words,  that  there  is  no  change  of  residence, 
but  merely  a  change  of  jurisdiction.  To  say 
that  there  is  a  change  of  residence  is  to  give 
tne  words  a  secondary  meaning.' 

"In  the  case  at  bar  the  defendant,  Wood, 
has  done  no  act  by  which  he  should  lose  any 
of  his  political  rights,  either  as  a  resident  of 
the  town  of  Enterprise  or  as  a  resident  of 
the  city  of  Louisville.  The  city  of  Louis- 
ville has  seen  fit  to  incorporate  the  town  of 
Enterprise,  and  make  it  a  part  of  the  city 
of  Louisville.  In  my  opinion,  when  the  city 
of  Jjouisville  annexed  the  town  of  Enterprise, 
it  adopted  the  conditions  then  existing  in 
the  town  of  Enterprise,  as  to  residence  and 
citizenship,  as  a  part  of  the  city  government, 
and  former  citizens  of  the  town  of  Enter- 
prise, who  thus  became  citizens  of  the  city  of 
Louisville,  were  entitled  to  all  their  rights, 
as  former  citizens  of  Enterprise,  in  deter- 
mining their  eligibility  to  office  in  the  city 
of  Lo\iisvilIe.  When  the  defendant  and  his 
territory  l>ecome  parts  of  the  city  of  Louis- 
ville, they  are  entitled  to  all  the  benefits  that 
belong  to  all  the  other  property  and  citizens 
of  the  city  of  Louisville.  To  bold  otherwise 
would  he  to  bring  persons  into  the  city  of 
Louisville,  and  to  Durden  them  with  city 
taxation  and  all  the  burdens  of  our  city  gov- 
ernment, without  granting  them  all  the  priv- 
ileges which  it  had  granted  to  its  other  resi- 
dents. It  would  put  the  burden  on  all  residents 
alike,  but  would  give  different  rights  to  dif- 
ferent classes  of  citizens,  by  distinguishing 
the  old  resident  from  the  annexed  resident. 
It  follows  that  the  defendant  was  eligible  to 
the  office  to  which  he  was  elected,  and  the 
temporary  injunction  must  be  denied. 

"Shackelford  Miller, 

"Special  Judge." 

It  follows  that  the  plaintiff's  petition  did 
not  state  a  cause  of  action,  and,  a  demurrer 
thereto  having  been  sustained^  the  same  was 
dismissed. 

The  judgment  is  affirmed. 
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Ann  DUNN  et  al.,  Appta., 

COMMONWEALTH    of   Kentucky    for  the 
Use  of  City  of  CATLETTSBURG. 


( 


Ky. 


) 


An  ordinance  prohibiting  nny  prosti- 
tute from  belnff  on  the  street*  or  alleys 
of  a  city  betwen  the  hours  of  7  o'clock  p.  m. 
and  4  o'clock  a.  m.  without  any  reasonable 
necessity  therefor  Is  a  valid  exercise  of  the 
police  power  under  a  statute  giving  authority 
to  ''restrain  and  punish  prostitutes." 

(March  3,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Boyd  County 
convicting  them  of  violating  a  city  ordinance 
against  prostitutes  being  on  the  streets  of 
the  city  during  certain  hours  of  the  night. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dinkle  4t  Montague  for  appel- 
lants. 

Jfr.  John  A.  Bums,  for  appellee: 

To  convict  under  this  ordinance  the  person 
must  be  of  immoral  or  lewd  character;  she 
must  be  on  the  streets  or  alleys  between  the 
hours  of  7  o'clock  p.  m.  and  4  o'clock  a.  m. 
without  a  reasonable  excuse  for  so  being. 

The  appellants  were  proved  to  have  been 
upon  the  streets  without  a  reasonable  ex- 
cuse, and  to  have  been  women  of  lewd  or  im* 
moral  character. 

Under  the  police  power  panted  to  munici- 
palities this  city  has  the  right  to  enact  such 
laws  and  ordinances  as  would  inure  to  the 
good  government  and  to  the  suppression  of 
immorality  and  vice,  and  this  ordinance  is 
for  no  other  purpose. 

18  Am.  &  Eng.  Enc.  Law,  p.  739,  9  1. 

Paynter,  J.,  delivered  the  opinion  of  the 
court : 

Section  3490,  Ky.  Stat.,  is  part  of  the  act 
for  the  government  of  cities  of  the  fourth 
class,  and  as  much  of  it  as  is  pertinent  to 
this  inquiry  reads  as  follows:  '^he  1x)ard 
of  council  .  .  .  shall  have  power  within 
the  city :  ( 1 )  To  pass  ordinances  not  in  con- 
flict with  the  Constitution  or  laws  of  this 
state  or  of  the  L^nited  States.  .  .  .  (14) 
.  .  .  To  restrain  and  punish  vagrants, 
prostitutes,  rakes,  and  whoremongers." 
Conceiving  it  had  the  power,  the  board  of 
council  of  the  city  of  Catlettsburg  passed  an 
ordinance  which  reads  as  follows  (§  24)  : 
"Any  prostitute  being  upon  the  streets  or 
alleys  of  the  city  of  Catlettsburg,  Kentucky, 
between  the  hours  of  7  o'clock  p.  m.  and  4 
o'clock  A.  M.  following,  standard  time,  ex- 
cept in  instances  of  reasonable  necessity,  to 
be  clearly  shown  by  the  pa-rty  charged,  shall 
be  fined  $5  for  each  offense."  The  appel- 
lants are  prostitutes,  and  went  upon  the 
streets  between  the  hours  of  7  o'clock  p.  m. 
and  4  o'clock  a.  m.,  without  any  reasonable 
necessity  thereior.  For  this  offense  a  war- 
rant was  issued  for  their  arrest,  and  the 


Note. — For  municipal  power  with  respect  to 
houses  of  111  fame,  see  note  to  State  v.  Karsten- 
dlek  (La.)  39  L.  R.  A.  S21. 
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trial  resulted  in  their  conviction,  and  a  fine 
of  $5  was  assessed  against  each  ot  them. 
The  circuit  court  sustained  the  action  of  the 
police  judge  imposing  the  fine.  The  (question 
for  review  is  whether  the  ordinance  in  ques- 
tion is  valid. 

A  municipality  is  but  an  agency  of  the 
state,  and,  whenever  it  passes  an  ordinance 
in  the  exercise  of  police  power,  it  is  the  in- 
strumentality o<f  the  state,  and  does  so  for 
the  state.  The  general  assembly  has  vested 
the  board  of  council  of  the  municipality  of 
Caiiettsburg  with  power  to  "restrain  and 
punish  prostitutes."  The  language  used  is 
broad  and  comprehensive  enough  to  author- 
ize the  enactment  of  the  ordinance  under 
consideration.  Did  the  general  assembly 
have  constitutional  authority  to  vest  the 
board  of  council  with  the  power  to  enact  the 
ordinance?  iJnder  our  constitutional  sys- 
tem, the  ordinary  police  regulations  have 
been  left  to  the  states.     All  that  the  Federal 

§overnment  can  do  is  to  see  that  the  states 
o  not,  in  attempting  to  exercise  the  police 
power,  invade  the  sphere  of  national  sover- 
eignty, obstruct  or  impede  the  exercise  of 
any  authority  which  the  Constitution  has 
vested  in  the  national  government,  or  deprive 
a  citizen  of  rights  guaranteed  to  him  by  the 
Federal  Constitution.  It  is  difficult  to  de- 
fine the  police  power  of  a  state.  In  speaking 
of  the  police  power  of  the  states,  Mr.  Cooley, 
in  his  work  on  Constitutional  Limitations 
(p.  704;,  says:  "The  police  of  a  state,  in  a 
comprehensive  sense,  embraces  its  whole  sys- 
tem of  internal  regulation,  by  which  the 
state  seeks,  not  only  to  preserve  the  public 
order,  and  to  prevent  offenses  against  the 
state,  but  also  to  establish  for  the  inter- 
course of  citizens  with  citizens  those  rules  of 
good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  en- 
joyment of  his  own  so  far  as  is  reasonably 
consistent  with  a  like  enjoyment  of  rights  by 
others."  Blackstone  defines  it  to.  be  "the 
due  regulation  and  domestic  order  of  the 
kingdom;  whereby  the  individuals  of  the 
state,  like  members  of  a  well-governed  fam- 
ily, are  bound  to  conform  their  general  be- 
havior to  the  rules  of  propriety,  good  neigh- 
borhood, and  good  manners,  and  to  be  decent, 
industrious,  and  inofifensive  in  their  respec- 
tive stations."  4  Bl.  Com.  *162.  In 
speaking  of  the  difficulty  in  defining  the  ex- 
tent of  police  power,  in  Stone  v.  Mississippi, 
101  U.  S.  814,  25  L.  ed.  1079,  it  was  said: 
"Many  attempts  have  been  made  in  this 
court  and  elsewhere  to  define  the  police 
power,  but  never  with  entire  success.  It  is 
always  easier  to  determine  whether  a  par- 
ticular case  comes  within  the  general  scope 
of  the  power,  than  to  give  an  attract  defini- 
tion of  the  power  itsdf  which  will  be  in  all 
respects  accurate." 

Courts  and  law  writers  have  fond  it  diffi- 
cult to  define  the  extent  and  boundaries  of 
the  police  power.  It  certainly  extends  to 
the  protection  of  the  lives,  health,  and  prop- 
erty of  the  citizens,  and  to  the  preservation 
of  good  order  and  public  morals.  Every  cit- 
izen has  the  constitutional  ^aranty  of  life, 
liberty,  and  enjoyment  of  his  property;  and 
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they  cannot  be  taken  from  him,  except  by 
due  process  of  law.     Social  and  conventional 
rights,  however,  are  subject  to  such  reason- 
able limitations  in  their  enjoyment  as  will 
prevent  them  frcxn  being  dangerous  and  hurt- 
ful to  the  body  politic;  and  the  lawmaking 
department   of   the  government,    under  the 
po^'er  vested  in  it  by  the  Constitution,  can 
enact  laws  providing  for  such  reasonable  re- 
straints and  regulations  as  may  be  necessary 
and  expedient  to  secure  social  order  and  pub- 
lic morals.     It  is  the  duty  of  the  state,  di- 
rect or  through  such  agencies  as  it  may  pro- 
vide, to  protect  the  public  health  and  morals. 
It  has  the  power  by  law  to  declare  what 
shall  constitute   an  offense,   and  provide  a 
punishment  for  it  within  the  constitutional 
limitations.     It  is  certainly  within  the  leg- 
islative power  to  provide  for  the  restriction 
or  suppressidnof  bawdy  houses.  Our  social  in- 
stitutions and  public  conscience  demand  that 
they  shall  be  regulated  or  suppressed.    The 
unfortunate  beings  who  live  in  such  houses, 
and  pursue  their  occupation,  live  from  their 
acts  of  immorality,  which  are  a  violation  of 
social  order,  and  tend  to  the  destruction  of 
public   morals.     The  board  of  council    of  a 
municipality    is    presumably   familiar  with 
their  habits  and  method  in  the  prosecution 
of  their  work  of  shame  and  degradation.     It 
was  known  to  the  board  of  council  that  these 
unfortunate  women  did  nothing  for  a  liveli- 
hood except  to  make  merchandise  of  them- 
selves.    The  favorite  time  for  their  business 
is  between  nightfall  and  the  next  day's  dawn. 
Their  conduct  is  calculated  to  bring  together 
disorderly  and  ill-disposed  persons,  and  like- 
ly to  result  in  a  breach  of  the  public  peace. 
Therefore  the  lawmaking  department  of  the 
municipality  declared  that  they  should  keep 
off  of  the  streets  and  alleys  of  the  city  during 
the  hours  in  which  they  could  most  success- 
fully prosecute  their  immoral  work.       We 
think  this  is  a  reasonable  restraint,  and  it 
does   not   unreasonably   abridge  their    per- 
sonal   liberty.     By  the    terms    of  the  ordi- 
nance,   they    are    allowed    to  go  upon  the 
streets  if  there  is  a  reasonable  necessity  for 
it    During  the  fifteen  hours  of  the  twenty- 
four,  these  habitual  offenders  against  the 
moral,  social,  and  penal  laws  are  permitted 
to  go  wherever  they  please  upon  the  streets 
and  alleys  of  the  city,  which  affords  them 
ample   opportunity   for   healthful    exercise, 
and  of  attending  to  their  reasonable  wants. 
Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations    (p.  745),    says:     "It    is  suffi- 
cient for  us  to  have  pointed  out  that,  in  ad- 
dition to  the  power  to  punish  misdemeanors 
and  felonies,  the  state  has  also  the  author- 
ity to  make  extensive  and  varied  regulations 
as  to  the  time,  mode,  and  circumstances  in 
and  under  which  parties  shall  assert,  enjoy, 
or  exercise  their  rights,  without  coming  in 
conflict    with   any   of    those    constitutional 
principles  which  are  established  for  the  pro- 
tection of  private  rights  or  private  proper- 
ty."    It  has  been  held  by  courts  that,  under 
the  police  power,  municipalities  can  reflate 
the  height  of  buildings  in  cities,  prescribe  the 
streets  upon  which  persons  driving  a  certain 
class  of  vehicles  shall  travel,  and  prohibit 
them  from  traveling  upon  other  streets,  and 
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regulate  the  hours  at  which  public  places, 
places  of  amusement,  and  saloons  shall  be 
closed.  The  legislatures  of  the  states  can 
enact  laws  to  regulate  the  employment  of 
children  of  certain  ages,  and  prohibit  women 
from  engaging  in  certain  kinds  of  employ- 
ment. It  hsA  been  held  by  some  courts  that 
a  penalty  can  be  imposed  upon  livery  stable 
keepers  for  giving  credit  to  pupils  without 
the  consent  of  the  college  autnorities.  It 
has  been  held,  to  protect  laborers  against 
oppression  of  their  employers,  that  it  is  com- 
petent to  forbid  them  being  paid  anything 
except  legal-tender  funds.  Many  illustra- 
tions of  the  exercise  of  police  power,  which 
has  been  sustained  by  the  courts  of  the  coun- 
try oould  be  given.  These  suggestions  are 
merely  to  show  the  extent  and  comprehen- 
siveness of  the  police  power  of  the  states,  as 
interpreted  by  this  and  other  courts  of  the 
country.  Our  attention  has  not  been  called 
to  any  case  involving  the  exact  question  in- 
volved in  this  case.  As  cases  arise  in  which 
the  police  power  is  attempted  to  be  exer- 
cised, we  must  determine  whether  or  not  it 
has  been  constitutionally  done.  Our  conclu- 
sion is  that  the  legislature  had  vested  the 
board  of  council  with  the  power  to  pass  the 
ordinance,  and  that,  in  doing  so,  it  did  not 
violate  the  Constitution  of  this  state  or  that 
of  the  United  States. 

When  the  court  had  under  consideration 
the  case  of  Mender  Furniture  Co,  v.  Newport ^ 
1 6  Ky.  L.  Rep.  829,  its  attention  was  not  called 
to  §  3.519,  Ky.  Stat.,  which  expressly  gives 
this  court  jurisdiction  of  appeals  from,  the 
judgments  of  circuit  courts  where  fines  of 
$20  or  less  are  imposed  under  ordinances  the 
validity  of  which  is  questioned.  If  the 
court's  attention  had  been  called  to  this  sec- 
tion of  the  statute,  it  would  not  have  taken 
the  view  of  the  question  of  the  appellant's 
right  to  an  appeal  which  it  took. 

The  judgment  is  affirmed. 


S.  P.  GROSS,  Appt., 

KENTUCKY  BOARD  OF  MANAGERS  OF 
WORLD'S  COLUMBIAN  EXPOSITION. 


( 


Ky. 


) 


A  board  of  manairera  of  the  "World's  Co- 
Inmbian  ExpoMltlon  -wlileli  la  created 
by  atatnte  and  the  members  of  which  are 
appointed  by  the  governor  as  an  agency  of 
the  state,  althongh  it  is  not  expressly  named 
as  a  corporation,  but  is  expressly  given  power 
to  make  contracts  and  furnished  with  certain 
funds,  while  the  state  expressly  declares  that 
it  will  not  be  responsible  for  any  Indebtedness 
of  the  board,  Is  at  least  a  quasi  corporation. 


Note. — For  the  general  rule  as  to  suits 
against  state,  see  Murdock  Parlor  Grate  Co.  y. 
Com.  (Mass.)  S  L.  R.  A.  899,  and  note.  See 
also  Carr  y.  State,  Du  Coetlosquet  (Ind.)  11 
L.  R.  A.  370. 

As  to  nature  of  Incorporated  institutions  be- 
longing to  the  state,  see  note  to  State,  Little, 
y.  Board  of  Regents    (Kan.)  29  L.  R.  A.  378. 
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and  may  be  sued  for  breach  of  contract  with- 
out the  consent  of  the  state.  ^ 

(Paynter  and  Guffy,  J  J.,  di§»eni,) 

(February  9,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
Circuit  Court  for  Jefferson  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  breach  of  ooiitract  made 
by  defendants  with  plaintiff  foi  the  furnish- 
ing of  refreshments  at  the  Kentucky  build- 
ing during  the  World's  Columbian  Expoei* 
tion  at  Chicago.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  F.  Bvokner  for  appellant. 

Messrs.  Simrall,  Bodley,  Sc  Doolan  for 
appellee. 

Hobaon,  J.,  delivered  the  opinion  of  the 
court: 

By  an  act  approved  January  19,  1893,  en- 
titled "An  Act  to  Provide  for  the  Collection 
and  Exhibition  of  the  Resources  and  Evi- 
dences of  Progress  of  the  State  of  Kentucky 
at  the  World's  Columbian  Exposition  of 
One  Thousand  Eight  Hundred  and  Ninety- 
three"  (see  Acts  1891-93,  p.  433;  the  sum  of 
$100,000,  or  so  much  of  it  as  might  be  neces- 
sary, was  appropriated,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  for 
providing  a  suitable  display  of  the  state's 
progress,  etc.,  at  this  exposition.  To  carry 
out  the  work  contemplated  by  the  uct  a 
board  was  created,  to  be  known  as  "The  Ken- 
tucky Board  of  Managers  of  the  World's 
Columbian  Exposition,"  to  consist  of  five 
members,  appointed  by  the  governor.  Each 
of  the  board  was  required  to  give  bond,  and 
enter  at  once  upon  the  discharge  of  his 
duties.  One  of  the  board  was  to  be  elected 
president;  another,  secretary;  and  when  the 
board  was  not  in  session  the  president  might 
administer  its  affairs,  subject  to  its  approv- 
al. Tlie  board  was  given  power  to  employ 
necessary  agents  and  employees.  It  was  re- 
quired to  have  a  suitable  building  erected  for 
the  Kentucky  headquarters,  and  this  build- 
ing, it  was  provided,  "should  contain  the 
necessary  restiEiurant  and  refreshment  accom- 
modations, the  same  to  be  let  to  the  highest 
and  best  bidder,  and  the  proceeds  covered 
into  the  treasury  of  the  Kentucky  board  of 
managers."  The  act  did  not  contemplate 
the  withdrawal  of  the  $100,000  by  the  board 
from  the  treasury,  except  as  it  was  needed 
to  cover  its  expenditures,  but  it  at  once  drew 
out  the  whole  sum.  After  this  had  been 
done,  the  general  assembly,  by  a  joint  resolu- 
tion, after  reciting  the  fact  that  the  total 
amount  of  the  appropriation  had  been  unnec- 
essarily drawn,  a  considerable  part  of  it  re- 
maining unexpended,  declared  "that  the 
public  and  all  persons  interested  may  have 
full  knowledge  in  the  premises,  that  the 
state  will  not  assume  the  payment  or  pay 
any  expenses,  charges,  arrears,  or  indebted- 
ness, if  any,  whatsoever  that  may  remain  un- 
paid after  the  expenditure  of  the  appropri- 
ation heretofore  made."  See  Acts  1891-93, 
p.  1568.  The  board,  in  order  to  provide  the 
necessary   restaurant   and   refreshment   ac- 
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oommodationa,  contracted  with  appellant  to 
carry  on  the  restaurant  at  the  headquarters 
building,  he  agreeing  to  pay  it  10  per  cent  of 
the  Across  receipts.  On  November  7,  1893, 
appellant  filed  this  suit  again-^^t  the  board, 
praying  judgment  againat  it  for  $5,000  for 
failing  to  comply  with  the  contract  it  made 
with  him,  in  various  particulars  set  out  in 
his  petition.  The  board  filed  a  <lemurrer  to 
ihe  petition,  which  the  court  below  sus- 
tained, on  the  ground  that  it  waa  only  the 
agent  of  the  state  of  Kentucky,  and  so  could 
not  be  sued.  This  is  the  only  question  raised 
on  this  appeal. 

The  rule  is  well  settled  that  the  state  can- 
not be  sued,  and  that  the  same  protection  is 
extended  to  the  officers  of  the  state.  But  this 
rule  does  not  apply  to  a  corporation  created 
by  the  state  for  certain  public  purposes.  If 
appellee  was  made  by  the  acts  referred  to  a 
•corporation  or  a  quasi  corporation,  we  see  no 
reason  why  it  should  be  exempted  from  the 
rule  allowing  suits  to  be- brought  against 
corporations  on  contracts  they  have  made. 
"So  the  question  is  presented  whether  appel- 
lee was  invested  by  the  legislature  with  the 
character  of  a  corporation  or  quasi  corpora- 
tion.    It  is  not  necessary  that  the  thing  cre- 
ated by  the  legislature  should  be  named  by 
It  a  corporation.     Its  character  depend?  up- 
on the  powers  given  it,  and  net  upon  the 
name  by  which  the  lejjfislature  may  call  it. 
Following  a  decision  of  this  court  the  Su- 
preme   CJourt    of    the    United    States,    in 
Hancock  v.  Louisville  d  N,  R.  Co.  145  U.  S. 
409,  36  L.  ed.  755,  said:     "By  the  act  of 
1809  this  prescribed  portion  of  Shelby  coun- 
ty was  authorized  to  issue  bonds  and  sub- 
scribe stock.     The  bonds  when  issued  were 
not  the  obligations  of  Shelby  countv,  nor  of 
the   individual    taxpayers,    and    still    there 
must  be  some  debtor.    That  debtor  was  this 
portion  of  Shelby  county.     Giving  to  it  pow- 
-er  to  issue  bonds  and  create  in(iebtedness  is 
the  creation  of  an  entity  witli  power  to  act, 
and  if  this  entity  has  power  to  create  a  debt, 
It  becomes  subject  to  suit.     Tliat  this  entity 
was  not,  in  terms,  named  a  corporation  is 
not  decisive.     It  is  enough  that  an  artificial 
•entity  was  created,  with  power  to  exercise 
the    functions    of   a    corporation.     It    was, 
though  not  named,  a  corporate  entity."    In 
the  case  at  bar  the  legislature,  by  the  joint 
resolution  above  referred  to,  expressly  de- 
clared that  the  state  would  not  assume  any 
debts  of  the  board.     If  the  state  was  not  the 
debtor,  it  must  have  been  contemplated  that 
there  was  some  entity  on  whom  the  obliga- 
tion of  these  contracts  would  rest.     It  is 
true  that  the  state  cannot  be  sued  for  a  debt, 
t>ut  the  legislature  may  be  petitioned  to  make 
an  appropriation   for  the   payment   of   the 
-claim.     The  object  of  this  joii)t  resolution 
was  to  have  it  understood  that  the  state  was 
to  be  in  no  way  responsible  for  the  obliga- 
tions  of   this   board,   and   to   forestall   all 
claims,    "whether    legally    enforceable,    or 
merely  obligatory  in  good  morals  and  on  the 
public  faith,"  as  stated  in  the  resolution,  and 
to  cut  off  all  applications  for  their  payment 
by  the  legislature.     But  it  cannot  be  pre- 
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sumed  that  it  was  contemplated  that  people 
who  dealt  with  this  board  should  have  no  one 
to  look  to  for  the  enforcement  of  their  just 
claims.     The  board  was  authorized  to  have  a 
house  built,  and  a  restaurant  run  in  it,  to 
employ  agents  and  assistants,  and  to  take  all 
necessary  steps  to  have  the  st&teproperly  rep- 
resented at  that  exposition.     Ihe    commis- 
sioners clearly  were  not  personally  responsi- 
ble for  their  obligations,  the  state  expressly 
declared  that  it  was  not  to  be  responsible, 
and  the  only  reasonable  conclusion  is  that  the 
board  of  managers  to  whom  the  $100,000  was 
committed  tc  carry  out  the  objects  of  the  act 
was  intended  to  be,  to  the  extent  of  the  funds 
put  in  its  hands,  at  least  a  quasi  corpora- 
tion; and,  as  the  power  to  make  contracts 
is  expressly  conferred,  the  power  to  sue  or  be 
sued  on  these  contracts  was  necessarily  vested 
in  the  board,  for  the  contracts  were  the  obli- 
gations of  the  board,  and  not  the  obligations 
of  the  state.     It  is  true  that  this  board  has 
been  called,  in  an  opinion  by  this  court,  an 
"agency  of  the  state."    It  was  tn  agency  of 
the  state,  but  it  waa  also  vested  with  cor- 
porate powers,  and  in  its  corporate  capacity 
it  may  be  sued  for  its  corporate  acts,  just  as 
any  other  corporation.     It  appears  from  the 
petition  that  a  large  part  of  the  $100,000  is 
unexpended,  besides  tlie  proceeds  of  the  res- 
taurant received  from  appellant;  and  there 
is.  no  reason  why  this  money  should  not  make 
good  to  appellant  any  loes  that  the  board 
may  have  inflicted  upon  him  by  the  breach 
of  contract  alleged  in  the  petition.  The  board 
was  not  creat^    to    discnarge  any  govern- 
mental function.    The  erection  of  a  head- 
quarters building  and  the  running  of  a  res- 
taurant were  matters  of  business,  in  which 
this  board  stood  on  the  same  plane  as  others 
engaged  in  like  imdertakings.     In  sending  it 
to  a  distant  state  to  carry  on  business,  and 
absolving  the  state  from    all    liability,  the 
legislature  must  be  presumed  to  intend  that 
the  funds  in  its  hands  should  be  subject  to 
its  obligations.     In  this  respect  the  case  at 
bar  is  totally  different  from  Williamson  v. 
Louisville  Industrial  School  of  Reform,  93 
Ky.  251,  23  L.  R.  A.  200.    There  the  state 
had  established  a  charity,  and  the  question 
was  whetlier  the  fund  on  which  it  depended 
could  be  used  to  mak^  good  a  tort  of  an  at- 
tendant, and  the  charity    in    this  way  im- 
paired or  destroyed.    The  decision  is  rested 
on  the  ground  that  the  trust  fund  could  not 
be  diverted  from  the  use  to  which  the  l^ia- 
lature  had  devoted  it.  But  here  the  trust  has 
been  performed,  and  a  surplus  left.  The  fund 
was  devoted  by  the  legislature  to  the  carry- 
ing out  of  this  business,  and  there  will  be  no 
diversion  of  it,  if  applied  to  the  payment  of 
the  claims  arising  out  of  the  business  which 
are  justJy  due. 

We  have  examised  the  World's  Fair  cases 
in  other  states  cited  by  counsel.  The  point 
raised  here  was  not  involved  in  these  or  the 
other  cases  relied  on  for  appellee. 

The  judgment  of  the  court  heUno  is  there- 
fore reversed,  with  directions  to  overrule  the 
demurrer,  and  for  further  proceedings  con- 
sistent with  this  opinion. 
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Paynter,  J.,  dimenting  (Filed  February 
15,  1899) : 

The  court  reoognizes  as  elementary  the 
principle  that  a  stieite  can  be  sued  only  when 
she  hae  expreealy  given  her  ooneeni.  Not- 
withstanding the  recognition  of  that  prin- 
ciple, the  court  distinctly  and  manifestly  dis- 
regards it.  The  fundamental  error  consists 
in  assuming  that,  as  the  board  of  managers 
could  make  a  contract  with  reference  to  the 
business  which  the  act  commissioned  it  to 
transact,  therefore  it  was  intended  that  the 
board,  atid  not  the  state,  should  be  bound 
thereby.  Because  the  ]aw  authorizes  the 
agents  or  officers  of  a  state  to  make  contracts 
for  her,  it  does  not  follow  that  an  action  can 
be  maintained  against  a  state  thereon.  It  is 
equally  as  erroneous  to  assume  that,  because 
the  state  cannot  be  sued,  therefore  her  agents 
can  be  on  her  contract.  If  the  test  of  a 
right  to  sUe  a  state  was  to  be  determined  by 
the  fact  that  her  agents  bad  made  a  contract 
authorized  by  law,  then  she  could  be  sued  on 
her  contract  thus  made,  as  an  individual  can 
be  on  his  obligations.  To  show  that  the  court 
proceeded  upon  an  erroneous  hypothesis,  and 
that  its  reasoning  is  not  sound,  it  is  but  nec- 
essary to  quote  its  language,  which  is  as  fol- 
lows: "As  the  power  to  make  contracts  is 
expressly  conferred,  the  power  to  sue  or  be 
sued  on  these  contracts  was  necessarily 
vented  in  the  board,  for  the  contracts  were  the 
obligations  of  the  board,  and  not  the  obliga- 
tions of  the  state."  The  exhibit  which  the 
board  was  required  to  make  under  the  act 
was  for  the  state  of  Kentucky.  The  money 
with  which  the  expenses  of  the  exhibit  and 
commission  were  to  be  paid  belonged  to  the 
state,  and  the  commissioners  appointed  to 
carry  out  the  wishes  of  the  sta4»  were  officers 
and*agents,  and  were  required  to  give  bond 
to  the  state  for  the  faithful  discharge  of 
their  duties.  They  were  required  to  make 
reports  to  the  governor  of  the  state  for  his 
examination  and  supervision.  In  fact  every- 
thinff  they  were  required  to  do  under  the  act 
was  for  the  state,  and  every  dollar  which  they 
were  authorized  to  expend  belonged  to  the 
state.  There  was  nothing  in  the  duties  of 
the  board  which  Indicate  IJhat  it  was  in- 
corporated or  that  it  was  to  transact 
the  business  as  an  incorporated  company. 
The  members  of  the  commission  were 
simply  the  agents  of  the  state,  and  car- 
ried on  the  business  in  the  name  designated 
by  the  act  which  made  the  appropriation. 
The  act  provides  that  ''any  excess  of  the 
state  appropriation  and  the  proceeds  of  the 
sales  of  such  building  materials,  or  any  other 
property  that  may  to  proper  to  sell,  shall  be 
covered  into  the  treasury  and  held  and  treated 
as  part  of  the  general  fund  of  the  state. 
This  language  shows  that  the  commissioners 
were  not  to  have  a  cent's  interest  in  the  fund 
which  was  appropriated,  except  their  salaries 
and  expenses,  or  that  part  which  miglit 
remain  after  the  World's  Fair  wss  over.  The 
board  was  not  to  withdraw  from  the  treasury 
any  of  it,  except  upon  warrants  dravm  by  the 
auditor  of  public  accounts  on  the  state  treas- 
urer, but  in  some  way  it  got  possession  of  the 
entire  fund.  Then  it  was  that  the  legisla- 
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ture  made  the  declaration  that  it  would  not 
be  bound  beyond  the  amount  appropriated. 
If  the  general  assembly  had  declarea  in  the 
act  that  it  was  to  be  bound  for  all  contracts 
which  the  commissioners  made,  that  would 
not  have  given  a  right  to  one  who  entered 
into  a  contract  with  the  c(Hnmission  to  sue 
the  state  thereon  as  the  consent  to  be  sued 
was  not  given,  if  the  resolution  to  which 
the  court  called  attention  is  to  be  given  any 
significance  in  this  case,  it  certainly  has  ex- 
actly the  opposite  meaniug  to  the  one  given 
it  by  the  court,  as  the  inference  to  be  drawn 
is  that  she  was  to  be  bound  by  contracts  to 
the  extent  of  the  amount  of  the  appropria- 
tion, to  wit,  $100,000,  but  not  beyond  that 
amount.  This  would  mean,  if  anything;,  that 
these  were  the  state's,  not  the  commission- 
er's contracts,  to  that  extent.  There  is 
nothing  in  the  language  of  the  resolution 
which  indicates  that  the  legislature  did  or  in- 
tended to  relinauish  its  right  to  the  fund. 
The  resolution  aoes  not  in  the  slightest  de- 
gree tend  to  support  the  conclusion  reached 
by  the  court.  In  Norman  v.  Kentucky  Bd,  of 
Mgra,  of  World'8  Oolumhian  Es^poHtian,  93 
]^y.  543,  18  L.  R.  A.  556,  in  speaking  of  the 
relation  which  the  commissioners  sustained 
to  the  state,  the  court  said:  "The  commis- 
sioners selected  to  expend  the  money  are 
merely  the  state's  agents  to  do  so  and  provide 
the  exhibit  for  the  benefit  of  its  people."  It 
necessarily  follows  that  the  contracts  which 
the  commissioners  were  authorized  to  enter 
into  obligated  the  state,  and  noi  the  board. 
If  they  were  a  corporation  under  the  name 
of  the  board  of  managers,  etc.,  it  was  none 
the  less  an  agency  of  the  state,  without  right 
to  sue  or  be  sued.  There  was  no  such  right 
conferred  by  the  act.  There  is  no  language 
employed  in  th'e  act,  and  nothing  in  the  na- 
ture of  its  duties,  which  indicates  that  the 
legislature  intended  to  create  the  board  a 
corporation. 

The  case  of  Hanoook  r.  Loui9ifiUe  A  N.  R, 
Co,  145  U.  &  409,  36  L.  ed.  755,  does  not  sus- 
tain the  court's  conclusion  that  the  board  is 
a  corporation.  In  that  case  certain  persons 
were  directed  to  do  certain  things,  in  the  way 
of  issuing  bonds  of  a  taxing  district  to  a 
railroad  company.  Under  the  act  the  dis^ 
trict  became  a  stockholder  of  the  railroad 
company,  and  the  question  arose  as  to  the 
right  of  the  district  to  vote  Its  stock.  The 
court  held  that  under  the  act  under  which 
the  bonds  of  the  district  were  authorized  to 
be  issued  to  the  railroad  company,  and  its 
stock  issued  to  the  district,  the  district 
was  created  a  corporation,  although  not  des- 
igna<^  so  by  the  terms  of  the  act.  If  such  a 
question  coidd  and  did  arise  in  this  case,  as 
to  whether  the  state  had  been  created  a  cor- 
poration by  the  act  under  which  the  com- 
mission was  created,  then  Itie  doctrine  of  that 
case  would  be  applicable.  The  county  judge 
and  others  who  acted  for  the  taxing  district 
in  the  Hancock  Oase  were  not  declared  a  cor- 
poration, but  the  district  itself  was  adjudged 
to  be  a  corporation;  so  there  is  not  the  subt- 
est analogy  between  that  and  the  case  under 
consideration.  The  right  of  Heir  to  sue  the 
Kentucky  Central  Lunatic  Asylum  (97  Ky. 
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458,  28  L.  R.  A.  394)  was  adjulged  because 
the  charter  expressly  permitted  it  "to  sue  and 
be  sued."  It  was  said  in  Tate  v.  Salmon,  79 
Kj.  543:  "It  has  been  repeatedly  decided 
by  this  court  that^  in  the  absence  of  a  law  au- 
thorizing it,  the  state  cannot  be  made  a  party 
defendant  or  garnishee,  and  is  not  suable  in 
her  own  oourte;  that  parties  will  not  be  al- 
lowed to  invade  this  inhibition  by  ignorinp^ 
the  state  in  their  suits,  and  proceeding  di- 
rectly against  the  public  officer  having  the 
custody  of  the  moneys  sought  to  be  readied." 
In  the  case  of  WilliaMson  v.  Louiaville  In- 
dustrial School  of  Iteform,  95  Ky.  251,  23 
L.  R.  A.  200,  it  appeared  that  it  was  a  char- 
tered corporation,  with  tlie  usual  powers  to 
sue  and  oe  sued;  and  it  was  held  to  be  an 
agency  of  the  state,  and  for  that  reason  it 
was  held  that  it  could  not  be  sued. 

The  untenable  position  is  assumed  by  the 
court,  that,  although  you  cannot  sue  the 
state  without  her  consent,  you  can  sue  her 
agents  without  her  consent,  and  appropriate 
money  in  their  hands  to  the  payment  of  the 
alleged  claim  against  the  state.  If  this  were 
true,  the  doctrine  that  a  state  cannot  be  sued 
would  become  obsolete,  because  parties  would 
sue  the  agents,  and  not  the  principal.  The 
board  is  said  to  be  a  corporation    distinct 


from  the  state,  bound  for  Its  obligations ;  yet 
its  officers  are  the  salaried  officers  of  the 
state,  make  reports  to  the  state  of  their  acts, 
hold  the  funds  of  the  state,  and  are  com- 
manded to  cover  the  unexpended  portion  into 
the  treasury  of  the  state.  The  action  is,  to 
all  intents  and  purposes,  one  against  the 
state.  It  is  the  state's  property,  and  not 
that  of  the  commissioners,  that  is  to  be  af- 
fected by  the  judgment.  It  is  the  right  of 
the  state  that  is  assailed.  It  is  true,  the 
attack  is  not  made  against  the  state  directly 
but  through  her  officers.  To  proceed  in  this 
way  is  just  as  objectionable  as  if  the  action 
had  been  instituted  directly  against  the 
state.  Whoever  deals  with  a  sovereign  state 
is  aware  that  he  must  rely  entirely  upon  the 
sense  of  justice  and  good  faith  of  the  state, 
and  that  her  courts  cannot  interfere  to  en- 
force contracts,  except  wherein  she  has  given 
her  consent. 

Many  authorities  could  be  cited  to  sustain 
the  conclusion  reached  in  this  dissenting 
opinion,  but  it  ie  deemed  unnecessary  to  do 
so. 

Gvffjr,  J.,  concurs. 

Rehearing  denied. 


WASHINGTON  SUPREME  COURT. 


Prank  SPRENGER,  Reapi., 

V. 

TACOMA  TRACTION  COMPANY,  Appi. 

(16  Wash,  eeo.) 

1.  Bvidence  mm  to  trouble  -wlilcli  plain- 
tut  li«d  about  the  payment  of  fare  on  a  rail- 
road train  is  not  admissible  in  an  action  to  re- 
cover damages  for  alleged  wrongful  ejection 
from  a  street  car. 

9.  Positive  testimony  by  *  atreet-enr 
conductor  that  one  suing  for  wrongful 
ejection  from  a  car  had  not  paid  his  fare 
cannot  be  bolstered  up  by  asking  him  upon 


his  examination  In  chief  the  reason  which  led 
him  to  that  conclusion. 
8.  Tbe  menanre  of  dnmnsea  for  -vrrony- 
fnl  ejection  front  m,  street  cnr  is  not 
limited  to  the  price  of  a  ticket  for  another 
fare  which  plaintiff  had  in  his  possession  and 
might  have  used,  where  the  conductor,  instead 
of  ascertaining  definitely  whether  or  not 
plaintiff  had  paid  hia  fare,  which  might  have 
been  done  by  a  few  moments*  investigation* 
charged  him  with  attempting  to  beat  the 
company,  and  thus  placed  him  in  a  position 
where  the  use  of  another  ticket  would  be  an 
apparent  admission  of  the  charge. 

(November  80.  1896.) 


NOTB. — Duty  of  passenger  to  pay  fare  varonff- 
fully  demanded  in  order  to  avoid  eapulHon 
and  lessen  damages, 

I.  Summary, 

II.  Where  the  failure  to  have  a  proper  iiohet 
is  the  fault  of  the  ticket  agent. 
III.  Where  another  conductor  is  in  fault, 
IV.  Where  the  conductor  demanding  fare  is  in 
fault, 
V.  Where  the  passenger  loses  his  ticket. 
VL  Conclusion, 

I.  Summary, 

There  Is  some  conflict  of  authority  as  to  the 
duty  of  a  passenger  having  money  to  pay  the 
fare  demanded  or  leave  the  train  when  he  is 
entitled  to  transportation.  The  following  cases 
hold  that  it  is  not  the  duty  of  a  passenger  to 
pay  fare  wrongfully  demanded,  but  that  he 
may  stand  upon  his  rights :  Sprenobb  v.  Ta- 
COMA  Teaction  Company  ;  Head  v.  Georgia  P. 
R.  Co.  79  6a.  868 ;  Jeftersonvllle  R.  Co.  v.  Rog- 
ers. 88  Ind.  IIG,  10  Am.  Rep.  103 ;  Lake  Erie 
k  W.  R.  Co.  V.  Fix,  88  Ind.  381,  46  Am.  Rep. 
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464;  Pennsylvania  Co.  v.  Bray,  125  Ind.  229; 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Graham.  3  Ind. 
App.  28 :  Lake  Erie  ft  W.  R.  Co.  v.  Mays,  4  Ind. 
App.  413:  Lake  Erie  &  W.  R.  Co.  v.  Arnold* 
8  Ind.  App.  297 ;  Callaway  v.  Mellett,  15  Ind. 
App.  306 ;  Ellsworth  v.  Chicago.  B.  &  Q.  R.  Co. 
95  Iowa,  98,  29  L.  R.  A.  173:  Southern  Kansas 
R.  Co.  V.  Rice.  88  Kan.  398 :  Wllsey  v.  Louisville 
&  N.  R.  Co.  83  Ky.  611 ;  Louisville  &  N.  R.  Ca 
V.  Breckinridge,  99  Ky.  1:  Murdock  v.  Boston 
&  A.  R.  Co.  137  Mass.  293,  50  Am.  Rep.  307; 
Huftord  V.  Grand  Rapids  &  I.  R.  Co.  53  Mich. 
118 ;  Zagelmeyer  v.  Cincinnati,  S.  M.  R.  Co. 
102  Mich.  214  ;  Krueger  v.  Chicago.  St.  P.  U. 
&  O.  R.  Co.  68  Minn.  445 ;  Forsee  v.  Alabama 
G.  8.  R.  Co.  63  MIsa  66,  56  Am.  Rep.  801: 
Cherry  v.  Kansas  City,  Ft.  S.  ft  M.  R.  Co.  52 
Mo.  App.  499 ;  Elliott  v.  New  York  C.  ft  H.  B. 
R.  Co.  53  Hun,  78 ;  Townsend  v.  New  York  C. 
&  H.  R.  R.  Co.  6  Thomp.  ft  C.  495;  Buck  v. 
Webb.  58  Hun.  185 ;  St.  Louis,  A  ft  T.  R.  Co. 
V.  Mackle,  71  Tex.  491,  1  L.  R.  A  667 :  Missouri 
P.  R.  Co.  V.  Martlno,  2  Tex.  Civ.  App.  634; 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  Rather,  3  Tex.  CIt. 
App.  78;  Gulf,  C.  ft  8.  F.  R.  Co.  t.  Wright,  2 
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APPEAL  by  defendant  from  a  judgment  of  , 
the  Superior  Court  for  Pierce  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  wrongful  ejection 
from  defendant's  car.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Doolittle  ft  Fokk,  for  appel- 
lant: 

If  an  issue  of  fact  be  raised,  whether  a 
party  has  been  guilty  of  an  illegal  and 
wrongful  act,  implying  moral  turpitude  on 
the  part  of  the  accused,  it  is  permissible  to 
give  in  evidence  6uch  former  act  on  his  part 
as  will  show,  or  tend  to  show,  his  capacity, 
ability,  or  aptitude  to  do  the  thing  com- 
plained of;  that  he  has  a  dishonest  disposi- 


tion, or  that  his  habit  of  rectitude  and  his 
moral  sense  are  not  sufficiently  strong  to 
preclude  his  doing  a  wrongful  and  immoral 
act  of  like  kind  and  character  with  tliat  with 
which  he  is  charged. 

Com.  v.  Merriam,  14  Pick.  518,  25  Am. 
Dee.  420;  Com.  v.  Z/o/tey,  14  Gray,  91 ;  Com, 
v.  Pierce,  11  Gray,  447;  Boddy  v.  Boddy,  30 
L.  J.  Prob.  N.  S.  23;  Thayer  v.  Thayer,  101 
Mass.  Ill,  100  Am.  Dec.  110;  People  v. 
O'SuUivan,  104  N.  Y.  484,  58  Am.  Rep.  630; 
People  v.  Dimick,  107  N.  Y.  32;  Brown  v. 
State,  26  Ohio  St.  182;  State  v.  Ward,  61  Vt 
186. 

When  there  is  a  question  whether  a  per- 
son said  or  did  something,  the  fact  that  he 


Tex.  Civ.  App.  463 ;  Yorton  v.  Milwaukee,  L.  S. 
ft  W.  B.  Co.  62  Wis.  367 ;  Texas  &  P.  R.  Co.  v. 
Dennis.  4  Tex.  Civ.  App.  90;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Sparger  (Tex.  Civ.  App.)  39  S.  W. 
1001. 

And  the  same  was  said  to  be  the  rnle  In  Pull- 
man Palace  Car  Co.  v.  McDonald.  2  Tex.  Civ. 
App.  322. 

Bat  other  cases  hold  that  It  is  the  duty  of 
the  passenger  to  pay  the  fare  demanded  so  as  to 
avoid  expDlslon,  or  else  to  leave  the  train.  St. 
Louis  &  S.  F.  B.  Co.  V.  Trimble.  64  Ark.  354  : 
Pnllman  Palace  Car  Co.  v.  Reed,  76  111.  126.  20 
Am.  Rep.  232 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Griffin, 
68  111.  499 ;  Chicago  &  N.  W.  R.  Co.  v.  Banner- 
man,  15  111.  App.  100 ;  Chicago,  B.  &  Q.  B.  Co. 
V.  Wilson,  23  111.  App.  63 ;  Chicago  &  A.  B.  Co. 
V.  Boberts,  40  111.  603 ;  Atchison,  T.  ft  S.  F.  B. 
Co.  V.  Hogue,  60  Kan.  40 ;  Curtis  v.  Louisville 
City  B.  Co.  94  Ky.  L.  Bep.  673.  21  L.  B.  A.  649 ; 
Bradshaw  v.  South  Boston  B.  Co.  135  Mass. 
409,  46  Am.  Bep.  481 ;  Pennsylvania  B.  Co.  v. 
Connell,  112  111.  295,  54  Am.  Bep.  238 ;  Stand- 
Ish  V.  Narragansett  S.  S.  Co.  Ill  Mass.  612»  16 
Am.  Bep.  66;  Lake  Shore  ft  M.  S.  B.  Co.  v. 
Pierce,  47  Mich.  277 ;  Mahoney  v.  Detroit  Street 

B.  Co.  93  Mich.  612,  18  L.  B.  A.  336;  Van 
Duaan  v.  Grand  Trunk  B.  Co.  97  Mich.  439; 
Frederick  v.  Marquette,  H.  ft  O.  B.  Co.  37  Mich. 
842,  26  Am.  Bep.  631 ;  White  v.  Grand  Baplds 
ft  I.  B.  Co.  107  Mich.  681 ;  Homiston  v.  Long 
Island  B.  Co.  3  Misc.  342;  Sanford  v.  Eighth 
Ave.  B.  Co.  23  N.  Y.  843,  80  Am.  Dec.  286; 
Weaver  v.  Bome,  W.  ft  O.  B.  Co.  3  Thomp.  ft 

C.  270:  Cincinnati,  H.  ft  D.  B.  Co.  v.  Cole,  29 
Ohio  St.  126,  28  Am.  Bep.  720;  Louisville,  N. 
ft  G.  S.  B.  Co.  V.  Galnan.  11  Lea,  98,  47  Am. 
Bep.  279;  Southern  P.  B.  Co.  v.  Patterson,  7 
Tex.  Civ.  App.  451 ;  Peabody  v.  Oregon  B.  ft 
Nav.  Co.  21  Or.  121,  12  L.  B.  A.  823 ;  Magee  v. 
Oregon  B.  ft  Nav.  Co.  46  Fed.  Bep.  734;  Gib- 
son V.  East  Tennessee.  V.  ft  G.  B.  Co.  30  Fed. 
Rep.  904 ;  Hall  v.  Memphis  ft  C.  R.  Co.  15  Fed. 
Rep.  57 ;  Poulln  v.  Canadian  P.  R.  Co.  6  U. 
S.  App.  298,  62  Fed.  Rep.  197,  3  C.  C.  A.  23,  17 
L.  R.  A.  800. 

And  the  same  was  said  to  be  the  rule  In 
Western  Maryland  R.  Co.  v.  Stocksdale,  83  Md. 
245. 

It  will  be  seen  from  the  succeeding  divisions 
that  the  cases  which  require  a  passenger  to 
pay  fare  demanded  when  he  has  already  paid 
it  include  some  which  involve  questions  of 
the  passenger's  own  fault  or  negligence.  It 
may  also  be  suggested  here  that  a  distinction 
may  be  made  between  the  right  of  a  passenger 
to  transportation  without  further  payment  of 
fare,  upon  demanding  it  in  the  proper  way,  and 
his  right  to  ride  upon  a  particular  train  without 
having  provided  himself  with  any  evidence  of 
his  right  to  transportation  which  a  conductor 
is  entitled  to  recognise. 
43  L.  R.  A. 


From  the  above  cases  it  seems  that  In  Geor- 
gia. Indiana,  Iowa,  Minnesota,  Missouri,  Wash- 
ington, and  Wisconsin,  It  Is  held  not  to  be  the 
duty  of  a  passenger,  If  able,  to  pay  fare  unlaw- 
fully demanded,  in  order  to  avoid  an  expulsion, 
where  he  is  already  entitled  to  transportation ; 
but  that  he  may  rest  on  his  rights  secured 
by  his  contract.  But  In  Arkansas,  Illinois, 
Maryland,  Ohio,  Oregon,  and  Tennessee,  it 
seems  that  It  is  the  duty  of  the  passenger  to 
pay  the  fare  demanded  or  else  leave  the  train. 
In  Kansas.  Massachusetts,  Michigan,  and  New 
York,  it  seems  to  be  held  to  be  the  duty  of  the 
passenger  to  pay  If  he  is  negligent  In  starting 
without  taking  every  reasonable  precaution  to 
secure  a  proper  ticket,  ,or  if  he  has  notice  of  the 
infirmities  of  his  ticket,  or  if  he  gets  on  a  train 
without  a  transfer.  The  general  rule  in  Texas 
is  that  the  passenger  need  not  pay  fare  twice 
to  avoid  being  ejected,  although  there  are  excep- 
tional cases.  The  Federal  courts  incline  to  hold 
that  the  passenger  Is  required  to  pay  fare  Ille- 
gally demanded  or  else  leave  the  train.  The 
rule  imposing  the  duty  of  paying  fare  to  avoid 
a  wrongful  expulsion  Is  upheld  on  various 
grounds,  e.  g.,  the  general  duty  of  the  plalntllT 
to  avoid  increasing  his  damages;  that  it  will 
tend  to  avoid  breaches  of  the  peace;  that  "to 
the  willing  mind  there  is  no  injury"  ;  and  that 
a  little  matter  of  6  cents  or  10  cents,  or  $1.35 
does  not  justify  the  passenger  in  asserting  his 
rights. 

Attention  is  called  to  New  York,  L.  E.  ft  W. 
B.  Co.  V.  Winter,  143  U.  S.  60,  86  L,  ed.  71,  as 
being  a  leading  case  on  the  passenger's  right, 
although  it  does  not  discuss  the  question  of 
tendering  fare  to  avoid  expulsion.  This  case 
holds  that  a  passenger  entitled  to  ride  has  the 
right  to  resist  being  ejected :  applying  the  princi* 
pie  that  where  a  party  does  all  that  he  Is  re- 
quired to  do  under  the  terms  of  the  contract 
into  which  he  has  entered,  and  is  only  prevented 
from  reaping  the  benefit  of  such  contract  by  the 
fault  or  wrongful  act  of  the  other  party  to  it, 
the  law  gives  him  a  remedy  against  the  other 
party  for  such  breach  of  contract. 

This  note  Is  not  intended  to  include  cases 
which  involve  onlv  the  amount  of  resistance  a 
passenger  may  make  against  an  unlawful  ejec- 
tion ;  nor  cases  as  to  his  right  to  recover  for 
an  unlawful  ejection ;  but  only  such  cases  as 
discuss  the  duty  of  the  passenger  to  pay  fare 
demanded  in  order  to  avoid  a  wrongful  expul- 
sion  and  to  cut  down  damages. 

II.  Where  the  failure  to  have  a  proper  ticket  is 
the  fault  of  the  ticket  agent. 

In  some  of  the  cases  it  is  held  that  it  is  not  the 
duty  of  the  passenger  to  pay  fare  to  avoid  ex- 
pulsion from  the  train  where  he  has  once  paid 
for  his  ticket,  and  the  ticket  agent  has  made  a 
mistake  In  regard  to  the  same,  so  that  the  con« 
ductor  refuses  passasre  thereon. 
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said  or  did  something  of  the  same  sort  on  & 
di^erent  occasion  may  be  proved,  to  show  the 
existence,  on  the  occasion  in  question,  of  any 
intention,  knowledge,  good  or  oad  faith,  mal- 
ice, or  other  state  of  mind,  or  of  any  state  of 
body  or  bodily  feeling,  the  existence  of  which 
is  involved  or  is  in  issue,  or  is,  or  is  deemed 
to  be,  relevant  to  that  issue. 

Stephen,  Ev.  chap.  3,  art.  11;  Broum  v. 
Porter,  7  Wash.  327;  People  v.  0'8ullwan, 
104  N.  Y.  484,  58  Am.  Rep.  530;  State  v. 
Ward,  61  Vt  181;  Com.  v.  Jackson,  132 
Mass.  16;  State  y.  Knapp,45  N.  H.148;  Reg. 
V.  Francis,  12  Cox  C.  C.  612;  Copperman  v. 
People,  56  N.  Y.  691 ;  Reg.  v.  Cotton,  12  Cox, 
C.  C.  400;  Reg.  v.  Qeering,  18  L.  J.  M.  C.  N. 


S.  216;  Reg.  v.  Gamer,  3  Fost.  &  F.  681; 
Reg.  V.  Heesom,  14  Cox,  C.  C.  40;  Reg.  v. 
/Coden,  12  Cox,  C.  C.  630;  Wood  v.  United 
States,  16  Pet.  342,  10  L.  ed.  987;  Faucett  v. 
NichoU,  64  N.  Y.  ZSZ;Friend  v.  HamiU,  34 
Md.  298;  Com.  v.  Robinson,  146  Mass.  671; 
1  Greenl.  Ev.  15th  ed.  §  51a,  note  1. 

Proof  of  general  conduct,  tending  to  show 
animus  of  a  party  in  commission  of  an  act, 
may  be  given  in  evidence. 

Lee  V.  Lee,  3  Wash.  236 ;  1  Greenl.  Ev.  15th 
ed.  §8  42,  90;  Penple  v.  Dimiek,  107  N.  Y. 
32 ;  Broton  v.  State,  26  Ohio  St.  182 ;  State 
V.  Ward,  61  Vt  186;  Best,  Ev.  5  11;  Thayer 
V.  Thayer,  101  Mass.  Ill,  100  Am.  Dec.  110; 
Com.  V.  Merriam,  14  Pick.  618,  25  Am.  Dec 


Where  a  passenger,  at  the  direction  of  the 
sell  log  anient,  signs  a  return  ticket  twice,  when 
It  should  have  been  signed  only  once,  and  offers 
to  sign  It  again  at  the  return  point  in  the  pres- 
ence of  the  agent,  who  refuses  to  attest  the 
same,  he  need  not  pay  the  fare  twice.  Head  v. 
Georgia  P.  R.  Co.  79  Ga.  358.  In  this  case 
the  court  says  that  the  passenger  may  recover 
for  "all  sorts  of  damage." 

So,  the  passenger  need  not  pay  fare  again 
where  the  agent  at  the  return  point  refuses  to 
attest  a  ronnd-trlp  ticket.  Missouri  P.  B.  Co. 
V.  Martlno,  2  Tex.  Civ.  App.  634. 

And  where  the  ticket  bears  the  wrong  date 
the  passenger  need  not  pay  twice  to  avoid  ex- 
pulsion. Ellsworth  V.  Chicago,  B.  ft  Q.  B.  Co. 
95  Iowa,  98,  29  L.  B.  A.  178 ;  Krueger  v.  Chi- 
cago, St.  P.  M.  ft  O.  B.  Co.  68  Minn.  445. 

In  the  latter  case  a  mileage  ticket  was  dated 
to  expire  on  the  date  of  issue. 

So,  the  refusal  to  pay  fare  to  avoid  a  wrong- 
ful expulsion  cannot  be  considered  in  mitiga- 
tion of  damages,  where  the  agent  assured  the 
passenger  when  he  sold  an  expired  ticket  that 
It  was  good.  Callaway  v.  Mellett,  15  Ind.  App. 
866. 

And  a  passenger  need  not  pay  fare  again 
where  a  round-trip  ticket  does  not  give  a  rea- 
sonable time  for  the  return  trip,  but  expires  be- 
fore he  can  reach  his  starting  point.  Texas  ft 
P.  B.  COb  V.  Dennis,  4  Tex.  Civ.  App.  90 ;  Gulf, 
C.  ft  S.  F.  B.  Co.  V.  Wright,  2  Tex.  Civ.  App. 
468. 

So,  where  a  ticket  is  punched  when  sold,  and 
the  agent  explains  that  it  Is  a  good  ticket  for 
the  passenger,  it  is  not  his  duty  to  pay  fare  to 
avoid  expulsion.  Murdock  v.  Boston  ft  A.  B. 
Co.  187  Mass.  298,  50  Am.  Bep.  307. 

In  this  case  Bradshaw  v.  South  Boston  B.  Co. 
185  Mass.  407,  46  Am.  Bep.  481,  was  dis- 
tinguished, as  there  the  face  of  the  ticket 
showed  the  passenger  that  it  was  not  good. 

And  a  passenger  need  not  pay  fare  demanded 
where  a  ticket  Is  partly  canceled  and  the  agent 
assures  the  passenger  that  it  Is  good.  Hufford 
T.  Grand  Rapids  ft  I.  B.  Co.  53  Mich.  118.  In 
this  case  the  court  "said:  "We  are  all  of 
opinion  that  if  the  plaintiff's  ticket  was  appar- 
ently good,  he  had  a  right  to  refuse  to  leave  the 
car."  The  court  said  that  if  the  ticket  was  not 
good  he  shotild  have  paid  his  fare  when  it  was 
demanded;  but  that  the  question  whether  the 
ticket  was  fair  on  its  face  was  a  question  for 
the  jury. 

On  a  subsequent  appeal  of  this  case  in  64 
Mich.  631,  the  court  in  its  opinion  held:  "On 
the  undisputed  facts  In  this  case,  I  think  the 
plaintiff  was  entitled  to  go  to  Walton  Junction 
upon  the  ticket  he  presented  to  the  conductor.'* 

A  passenger  need  not  pay  his  fare  again  to 
avoid  expulsion  If  the  agent  makes  a  mistake 
and  gives  him  the  wrong  kind  of  a  ticket. 
4?.  L.  R.  A. 


As,  where  a  second-class  ticket  Is  given  to  a 
passenger  who  pays  for  a  first-class  ticket.  St. 
Louis,  A.  ft  T.  B.  Co.  V.  Mackle,  71  Tex.  491.  1 
L.  B.  A.  667.  The  court  said  in  regard  to  the 
duty  of  a  passenger  to  keep  down  damages  hy 
paying  extra  fare,  that  "the  rule  invoked  by  the 
appellant  has  been  applied  to  many  cases,  and 
is  wholesome  in  its  operation  in  a  case  In  which 
it  is  applicable ;  but  we  are  of  the  opinion  that 
It  ought  not  to  be  applied  in  the  case  before  us.** 

So,  where  an  agent  by  mistake  sells  a  ticket 
on  a  diverging  line,  the  passenger  has  the  right 
to  stand  upon  his  contract  as  made  with  the 
ticket  agent.  Gulf.  C.  ft  8.  F.  B.  Co.  v. 
Bather,  8  Tex.  Civ.  App.  72. 

And  where  a  ticket  agent  represents  to  a  pas- 
senger that  the  ticket  sold  gives  the  ri^t  tc  go 
to  L.  m  order  to  connect  for  another  point,  and 
he  is  ejected  at  a  connecting  point  before  reach- 
ing L.,  it  is  not  his  duty  to  pay  the  fare  de- 
manded. Louisville  ft  N.  B.  Co.  V.  Breckin- 
ridge, 99  Ky.  1. 

Where  a  railroad  company  advertises  excur- 
sion tickets  and  none  are  on  sale,  the  pajrment 
of  the  fare  by  the  passenger  taking  a  receipt 
therefor  and  tendering  the  same  to  the  same 
conductor  returning,  entitles  the  passenger  to  a 
ride,  and  he  is  not  bound  to  pay  the  extra  fare 
demanded  in  order  to  avoid  unnecessary  damages 
from  expulsion.  Chicago,  St.  L.  ft  P.  B.  Co.  v. 
Graham,  8  Ind.  App.  28.  In  this  case  the  court 
said  that  "if  he  had  paid  the  extra  demand,  and 
been  carried  to  his  destination,  perhaps  he  could 
only  recover  toe  excess,  unless  some  element  of 
special  damages  entered  into  the  occurrence ;  but 
he  Is  not  bound  to  do  this.'* 

So,  where  the  railroad  company  falls  to  have 
tickets  to  the  place  of  destination  on  sale  that 
are  advertised,  it  Is  not  the  duty  of  the  passen- 
ger to  pay  an  improper  demand  of  ten  cents  extra 
for  not  having  a  ticket  in  order  to  avoid  un? 
necessary  damages  from  expulsion.  Jefferson- 
ville  B.  Co.  V.  Bogers,  88  Ind.  116,  10  Am.  Bep. 
103. 

And  where  the  ticket  office  is  not  open  for  the 
sale  of  tickets,  the  railroad  company  cannot 
claim  that  it  is  the  duty  of  the  passenger  to 
pay  ten  cents  extra  for  failure  to  procure  a 
ticket.  Forpee  v.  Alabama  G.  S.  B.  Co.  63 
Miss.  66,  56  Am.  Bep.  801 ;  Gulf,  C.  ft  S.  F.  B. 
Co.  V.  Sparger  <Tex.  Civ.  App.)  39  S.  W,  1001. 

In  Atchison,  T.  ft  S.  F.  B.  Co.  v.  DIckerson* 
4  Kan.  App.  345,  where  It  was  contended  that 
a  passenger  who  was  unable  to  buy  a  ticket  be- 
cause the  office  was  not  open  coold  have  escaped 
the  humiliation  and  Indignity  by  paying  the  ex- 
cess, and  then  his  measure  of  damages  would  be 
ten  cents,  and  that  he  had  no  right  to  aggravate 
the  damages  by  not  complying  with  the  demand 
of  the  conductor,  it  was  said :  "We  are  not  par- 
tlal  to  a  rule  that  would  require  a  person  to  sub- 
mit to  an  extortion  for  the  purpose  of  rsllevliiff 
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42G;  Cam.  v.  BiU,  145  Haas.  310;  State  y. 
Lee,  91  Iowa,  499;  Lee  ▼.  Lee,  3  Wash.  236; 
Parkinaon  y.  Nctshua  d  L.  R.  Co.  61  N.  H. 
416;  Plumtfier  v.  Oasipee,  59  K.  H.  55;  Bau- 
lee  y.  A^eti?  Yorfc  i£  H,  R.  Co.  59  N.  T.  356; 
Sutton  y.  yct<?  York,  L.  JE?.  <£  W.  R.  Co.  50  N. 
Y.  S.  R.  514;  iSeiohman  y.  jSfecxmd  Ave.  IS.  Co. 
15  N.  Y.  S.  R.  92S;  Pyn«  y.  Broadway  d  S. 
A.  R.  Co.  46  N.  Y.  S.  R.  662;  Teme  Mexican 
R.  Co.  y.  Douglas,  73  Tex.  325;  Bower  y. 
CAtca^ro,  J#.  ifi  St.  P.  R.  Co.  61  Wis.  457. 

It  was  permissible  to  show,  by  the  oonduc- 
tcr,  what  was  his  usual  oourse  of  business 
in  takinjf  up  fares,  his  purpose  and  motiye 
in  so  doing  as  he  did,  and  what  led  him  to 
stop  at  the  third  woman  on  the  ri£[ht-hand 
seat,  in  taking  up  fares,  before  crossing  over 
to  take  up  those  on  the  left. 


Flower  y,  Brumhaoh,  80  HI.  App.  296; 
Steame  y.  Ooaeelin,  58  Vt.  38;  Jefferds  y. 
Alvard,  151  Mass.  95;  Elmer  y.  Feasenden^ 
151  Mass.  361,  5  L.  R.  A.  724;  Miner  y.  Phil- 
lips, 42  111.  123;  Wait,  Fraud.  Ck)ny.  S§  205, 
206;  Bulett  y.  Hulett,  37  Vt.  681;  Fisk  y. 
Cnester,  8  Gray,  506;  Thaeher  y.  Phinney, 
7  Allen,  146;  Wheelden  y.  Wilson,  44  Me. 
11;  1  Greenl.  Ey.  15th  ed.  p.  84,  note,  §  53, 
note;  Stephen,  £y.  chap.  3,  art.  13;  Bether- 
ington  y.  Kemp,  4  Campb.  193.  And  see 
Skmeck  y.  Carheit,  7  Q.  B.  846. 

It  was  error  for  the  trial  court  to  instruct 
the  jury  that  the  plaintiff  was  entitled  to 
some  damage  if  he  paid  his  fare. 

Thompson,  Charging  the  Jury,  Sfi  25,  46, 
47;  Drake  y.  Palmer,  4  Cal.  11;  Mobile  d 
M.  R.  Co.  y.  Ashoraft,  48  Ala.  15;  Danville, 


the  extortioner  from  the  natural  oonseqaences 
of  his  acts;  but  we  need  not  consider  that  in 
this  case."  In  this  case  the  passenger  did  not 
have  enough  money  to  pay  the  ten  cents  extra. 

In  Atchison,  T.  &  8.  F.  B.  Co.  t.  Dwells,  44 
Kan.  804,  when  it  is  held  that  if  the  railroad 
company  falls  to  keep  the  office  open,  so  that  a 
ticket  cannot  be  purchased,  the  passenger  can- 
not be  lawfully  expelled  for  failure  to  pay  ex- 
oessiye  fare.  It  was  said:  "It  is  further  urged 
that  It  is  unreasonable  to  compel  a  conductor 
to  institute  an  investigation  as  to  the  motives 
of  a  passenger,  whether  he  is  acting  in  good 
faith  and  under  a  mistaken  belief  that  he  was 
tendering  all  the  fare  that  could  be  rightfully 
required  of  him ;  but  his  proper  course  when  the 
collector  insisted  on  the  payment  of  the  excess 
was  to  pay  the  fare  demanded,  and  afterward, 
when  opportunity  is  given  for  Investigation,  to 
apply  for  a  refund  or  seek  redress  against  the 
company.*'  But  on  this  question  there  was  no 
decision. 

In  Lake  Brie  ft  W.  B.  Co.  v.  Mays,  4  Ind. 
App.  418,  it  was  said:  "If  he  has  been  unable 
to  procure  a  ticket  because  of  the  fault  of  the 
railroad  company  in  failing  to  afford  him  a 
proper  opportunity  to  do  so,  he  will  be  entitled 
to  be  carried  at  the  ticket  rate.  He  may  pay, 
under  protest,  the  excess  demanded  and  after- 
ward recover  it  back,  but  he  is  not  obliged  to 
do  BO ;  and  if,  insisting  upon  his  right  to  be  car- 
ried at  the  ticket  rate,  he  be  expelled,  the  com- 
pany will  be  liable  for  its  refusal  to  carry  him." 

But  In  the  following  cases  it  was  held  to  be 
the  duty  of  the  passenger  to  pay  the  fare  de- 
manded and  avoid  expulsion,  or  to  leave  the 
train  when  requested,  although  the  failure  to 
have  a  proper  ticket  was  the  fault  of  the  ticket 
agent : 

Where  the  passenger  was  unable  to  get  his 
ticket  stamped.  Mosher  v.  St.  Louis,  I.  M.  ft 
T.  R.  Co.  23  Fed.  Rep.  826 ;  Peabody  v.  Oregon 
B.  ft  Nav.  Co.  21  Or.  121,  12  L.  B.  A.  828. 

In  the  latter  case  the  court  said  that  this 
rule  will  tend  to  avoid  unseemly  struggles  on 
railroad  trains,  and  prevent  breaches  of  the 
peace,  and  protect  the  passenger  by  making  the 
company  responsible  for  all  damages  resulting 
from  any  breach  of  its  contract. 

And  where  the  agent  made  a  mistake  as  to  the 
destination  of  the  ticket.  It  was  held  that  the 
passenger  should  pay  the  fare  demanded  or 
leave  the  train.  Chicago,  B.  ft  Q.  B.  Co.  y. 
Griffin.  68  111.  499. 

The  court  said  that  if  the  ticket  agent  causes 
the  mistake  by  giving  out  a  wrong  ticket,  "it 
Is  the  duty  of  appellee  to  pay  the  fare  demand- 
ed, and  if  the  company  refused  to  make  sult- 
sble  reparation  for  the  indignity  to  which  he 
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has  been  exposed  In  being  compelled  to  repay  his 
fare,  he  could  maintain  an  appropriate  action." 
And  it  was  held  that  the  passenger  should 
psy  the  fare  demanded  to  the  next  stopping 
place  or  leave  the  car,  where  the  train  did  not 
stop  at  his  point  of  destination.  Lake  Shore  ft 
M.  8.  B.  Co.  V.  Pierce,  47  Mich.  277.  In  this  case 
the  court  said  that  the  passenger  was  not  in 
fault  In  starting  upon  that  train,  but  that  he 
could  not  complain  of  an  indignity  which  it  was 
his  duty  to  avoid  in  occurring,  and  which  it  was 
his  duty  to  expect  in  being  removed  from  the 
train. 

In  Chicago  ft  N.  W.  B.  Co.  v.  Bannerman,  15 
111.  App.  100,  where  Mrs.  B.  B.*b  husband  bought 
for  her  a  mileage  ticket  reading  Mr.  B.  B.,  and 
she  was  ejected,  the  court  In  referring  to  the 
opinion  In  Pennsylvania  B.  Co.  v.  Connell,  112 
111.  295,  54  Am.  Bep.  288,  where  the  rule  was 
laid  down  that  the  passenger  should  pay  the 
fare  demanded  and  sue  for  breach  of  the  con- 
tract, or  leave  the  train  and  sue  for  damages, 
said :  "While  the  writer  of  this  opinion  finds  it 
difficult  to  yield  his  assent  to  the*  doctrine  of 
the  Connell  Case,  it  must  nevertheless  be  accept- 
ed as  of  binding  authority,  coming  as  it  does 
from  the  court  of  last  resort." 

And  where  a  ticket  agent  made  a  mistake  in 
regard  to  a  return  coupon,  and  the  passenger  ap- 
plied to  a  person  at  the  ticket  office  to  have  the 
mistake  corrected,  and  was  assured  that  It 
would  be  honored.  It  was  held  that  his  conduct 
in  getting  on  the  train  after  he  knew  there 
was  a  mistake  was  negligence,  snd  If  his  right 
of  action  was  a  breach  of  the  contract  his  dam* 
ages  were  only  nominal.  If  In  tort  he  was  en- 
titled to  recover  no  damages.  Poulin  v.  Ca- 
nadian P.  R.  Co.  e  U.  8.  App.  208,  62  Fed.  Rep. 
197.  8  C.  C.  A.  28,  17  L.  R.  A.  800. 

This  case  makes  a  distinction  between  an  ac- 
tion In  tort  and  one  on  contract,  and  endeivora 
to  apply  the  rule  to  an  action  on  contract  that 
it  Is  the  duty  of  the  party  damaged  to  use  dili- 
gence to  reduce  the  damages  from  a  breach,  and 
that  the  failure  to  do  so  prevents  a  recovery 
for  any  damages  which  might  by  due  diligence 
have  been  avoided. 

And  In  Atchison,  T.  ft  8.  F.  B.  Co.  y.  Hogue» 
50  Kan.  40,  where  a  passenger  got  off  the  train 
to  buy  a  ticket  to  a  further  point  and  on  fail- 
ure to  find  the  agent  boarded  the  train  and  was 
forcibly  ejected  for  refusing  to  pay  an  excessive 
fare,  it  was  held  thst  it  was  his  duty  to  avoid 
that  which  he  was  bound  to  expect  if  he  per- 
sisted In  refusing  to  comply  with  the  request  of 
the  conductor.  In  this  case  it  was  said  that  the 
lawfulness  of  the  fare  could  have  been  settled 
as  well  without  the  expulsion  as  with  It,  that 
the  plaintiff  should  have  paid  the  ten  cents  de- 
manded and  brought  his  action,  but  he  said  to 


710 


Washington  Supreme  Court. 


Nov.. 


X.  d  N,  Tump.  Road  Co.  v.  Btetoart,  2  Met 
(Ky.)  122;  KimhaU  v.  Bath,  38  Me.  222; 
Archibald  y.  Davis,  49  N.  C.  (4  Jones,  L.) 
133 ;  Hall  v.  Gale,  20  Wis.  293 ;  Scott  v.  Win- 
ship,  20  Ga.  429;  Bond  v.  Warren,  53  N.  C. 
(S  Jones,  L.)  191;  Fosterling  v.  State,  30 
Ala.  40;  WiUiams  v.  Cannon,  9  Ala.  348; 
Knight  v.  Farcieman,  25  Ala.  262;  White  t. 
£(Ms,  32  Ala.  430,  70  Am.  Dec.  548;  Clover 
v.  Duhle,  19  Mo.  300;  State  r.  Lynott,  5  R. 
I.  295;  Burt  v.  Cu)inn,  4  Harr.  ft  J.  507; 
Case  V.  Weber,  2  Ind.  108;  Maltby  v.  North- 
toestern  Virginia  R.  Co.  16  Md.  446. 

One  damnified  by  reason  of  the  accident, 
mistake,  or  tort  of  another  is  bound,  no  less 
in  law  than  in  morals,  to  make  the  scope  of 
the  injury  as  narrow,  and  the  extent  of  the 


damage  as  small,  as  he  oonTenienUy,  readi- 
ly, and  reasonably  can.  And  the  court's  re- 
fusal to  so  instruct  the  jury,  and  his  own 
voluntary  instruction  to  the  contrary,  was 
wanting  in  authority  of  law. 

Judge  Thompson  in  5  Southern  Iaw  Re- 
view, 831;  Hordem  v.  Dalton,  1  Car.  ft  P. 
181;  2  St&rkie,  Kv.  p.  741,  titie  Nuisance; 
Cincinnati  d  C.  Air  tiine  R.  Co.  v.  Rodgers, 
24  Ind.  103;  Mather  v.  Butler  County,  28 
Iowa,  253;  Wicker  v.  Hoppoek,  6  Wall.  94, 
18  L.  ed.  752;  Waff  en  v.  Stoddart,  105  U.  S. 
224,  26  L.  ed.  1117;  Bagley  v.  Cleveland 
Rolling  Mill  Co.  22  Blatchf.  342,  21  Fed. 
Rep.  159;  The  Oregon,  6  U.  S.  App.  581,  55 
Fed.  Rep.  666,  5  C.  C.  A.  229;  Heavilon  v. 
Kramer,  31  Ind.  241.    And  see  State,  Rice, 


the  conductor  "I  am  here:  If  you  want  me  off, 
you  will  have  to  put  me  off.  for  I  will  not  get 
off." 

And  where  a  ticket  agent  sold  a  limited  ticket 
as  unlimited,  and  assured  the  passenger  that  he 
could  be  carried  on  the  ticket  at  any  time.  It 
was  held  that  the  injury  for  an  expulsion  from 
the  train  for  refusal  to  pay  fare  was  not  the 
fault  of  the  conductor  or  the  corporationt  and 
It  was  not  liable  to  the  plaintiff ;  that  the  injury 
could  have  been  prevented  if  the  plaintiff  had 
chosen  to  pay  the  fare  demanded,  and  In  that 
sense  It  was  the  result  of  his  own  negligence 
rather  than  of  anything  the  conductor  did. 
Hall  V.  Memphis  ft  C.  R.  Co.  15  Fed.  Rep.  57. 

In  this  case  the  distinction  Is  made  by  the 
court  between  the  right  of  a  passenger  with  an 
expired  ticket  where  he  is  not  In  fault,  and  a 
case  of  a  man  with  a  clear  right  and  a  clean 
ticket.  And  the  court  said  that  it  was  folly 
for  the  passenger  to  insist  on  the  conductor  tak- 
ing his  word  about  what  he  had  been  told  by 
the  station  agent  as  to  the  capacity  of  a  ticket 
stamped  in  plain  terms  as  expired,  rather  than 
pay  the  fare  demanded. 

In  Pullman  Palace  Car  Co.  v.  McDonald,  2 
Tex.  Civ.  App.  322,  where  a  passenger  presented 
bis  through  ticket  to  the  sleeping-car  agent 
who  sold  him  the  through  sleeping-car  ticket, 
and  the  sleeping-car  was  detached  and  run  on 
anotber  road  and  his  fare  on  that  road  demand- 
ed. It  was  held  that  It  was  reasonably  within 
the  contemplation  of  the  parties,  when  the  sleep- 
ing-car ticket  was  sold  and  the  contract  of  car- 
riage entered  into,  that  the  plaintiff  would  be 
subject  to  ejection  from  defendant's  car  for 
nonpayment  of  fare,  if  said  car  should  not  be 
transported  to  G.  over  the  route  called  for.  The 
court  held  t>^at  evidence  on  the  part  of  plaintiff 
was  admissible  to  show  that  he  had  no  money 
to  pay  the  extra  fare  demanded,  saying:  **A 
passenger  will  not  be  required  to  pay  fare  twice, 
or  fare  in  excess  of  the  proper  fare,  to  prevent 
the  damages  resulting  from  a  wrongful  ejec- 
tion by  the  carrier.  St.  Louis,  A.  ft  T.  B.  Co. 
V.  Mackle,  71  Tex.  491,  1  L.  B.  A.  667."  In 
this  case  no  additional  fare  was  demanded  by 
the  defendant,  and  the  ejection  was  made  for  the 
failure  of  the  plaintiff  to  pay  the  railroad  fare. 
The  court  said :  **We  think  that  under  the  cir- 
cumstances It  was  the  duty  of  the  plaintiff  to 
pay  the  railroad  fare  if  he  had  the  money,  so 
as  not  to  aggravate  the  damages,  the  rule  be- 
ing that  he  must  use  reasonable  care  to  prevent 
the  aggravation  of  damages." 

In  Western  Maryland  R.  Co.  v.  Stocksdale, 
83  Md.  245,  it  was  said  that  when  a  passenger 
receives  a  wrong  ticket  from  an  agent  of  the 
company,  bv  reason  of  the  negligence  or  mis- 
take of  the  agent,  '*the  passenger  should  pay 
the  fare  demanded  and  seek  his  remedy  by  an 
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action  for  the  breach  of  the  contract,  and  not 
by  an  action  of  tort  for  the  ejection." 

In  Nelson  v.  Long  Island  R.  Co.  7  Hun,  140. 
where  a  ticket  agent  stamped  a  ticket  to  expire 
on  Monday,  and  the  passenger  claimed  that  It 
should  have  expired  on  Wednesday,  and  he  was 
ejected,  Brady.  J.,  said :  "It  was  not  necessary, 
for  example,  for  the  plaintiff  In  this  action  to 
require  the  ceremony  of  stopping  the  train  and 
of  expulsion.  It  would  have  saved  his  rlg^hts. 
if,  having  refused  to  pay  other  than  by  his  tick- 
et, he  was  told  that  unless  he  paid  he  would  be 
put  out,  and  then  paid  under  protest.  If  a  pas- 
senger prefer  the  other  course,  then  he  must  re- 
ly entirely  upon  the  wrong  done  In  putting  him 
out,  and  upon  the  absence  of  any  right  of  the 
company  to  eject  him  his  remedy  must  depend." 

And  where  the  ticket  agent  by  mistake  Is- 
sued a  ticket  for  a  shorter  distance  than  paid 
for.  the  passenger  could  not  maintain  a  suit 
counting  only  on  the  failure  of  the  conductor 
to  respect  a  correct  ticket.  Frederick  v.  Mar- 
quette, H.  ft  O.  R.  Co.  37  Mich.  342,  26  Am.  Rep. 
581.  In  this  case  It  was  said:  "An  erroneous 
Impression  seems  to  prevail  with  many  that 
where  the  conductor  of  a  passenger  train  ejects 
therefrom  a  passenger  who  has  paid  his  fare  to 
a  point  beyond,  but  has  lost  or  mislaid  his  ticket, 
or  whose  ticket  does  not  entitle  him  to  go  far^ 
ther,  or  upon  that  train,  that  the  company  is  lia- 
ble in  an  action  at  law  for  all  damages  which  tlie 
party  may  in  any  way  have  sustained  in  conse- 
quence of  the  delay,  mortification,  injury  to  his 
health  or  otherwise,  and  that  the  passenger  is 
under  no  obligation  to  prevent  or  less^i  the 
damages  by  payment  of  the  necessary  additional 
fare  to  entitle  him  to  complete  his  Journey  with- 
out interruption.  Although  such  damages  were 
claimed  in  this  case,  under  our  present  view  It 
will  be  unnecessary  to  discuss  this  question  any 
farther  at  present." 

III.  WTiere  another  conductor  is  in  fault. 

There  is  some  conflict  of  authority  as  to  the 
duty  of  a  passenger  to  pay  the  fare  demanded  to 
avoid  an  expulsion,  where  he  pays  transporta- 
tion to  one  conductor  without  obtaining  a  trans- 
fer, or  where  the  prior  conductor  detaches  the 
wron^  part  of  his  ticket  and  a  subsequent  con- 
ductor demands  fare.  The  weight  of  authority 
seems  to  impose  on  the  passenger  the  duty  of 
paying  the  second  conductor  and  thus  avoid  ex- 
pulsion, or  else  quietly  leave  the  train  when 
ordered  and  look  to  an  action  for  breach  of  con- 
tract of  carriage  rather  than  to  an  action  for  a 
tortious  expulsion.  Some  of  the  cases  impose 
the  duty  on  the  passenger  on  the  ground  that 
no  one  can  by  force  compel  the  performance  of 
a  contract.  In  the  cases  In  this  subdivision  It 
may  be  said  that  the  duty  seems  to  be  imposed 
where  the  passenger  is  negligent  in  starting  on 
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y.  Potcell,  44  Mo.  439;  Miller  v.  Bt>y,  10  La. 
Ann.  231;  Dufort  v.  Abadie,  23  La.  Ann. 
280;  Miller  v.  Mariner's  Church,  7  Me.  51, 
20  Am.  Dec.  341 ;  Davis  v.  Pish,  1  O.  Greene, 
407,  48  Am.  Dec.  387;  Loker  v.  Damon,  17 
Pick.  284;  Thompson  y.  Bhaituck,  2  Met 
615 ;  Milton  y.  Hudson  River  S,  B.  Co.  37  N. 
Y.  210. 

A  party  cannot  recover  for  the  loss  of  his 
property,  or  for  an  injury  to  his  person, 
where  his  own  negligence  has  to  any  extent 
oontriouted  to  the  result. 

Milron  V.  Hudson  River  B.  B.  Co.  37  N.  Y. 
212;  Louisville  d  N.  R.  Co,  v.  Breckinridge, 
99  Ky.  1;  BandiMoh  y,  Dolan,  34  111.  App. 
205;  Ford  v.  Illinois  Refrigerating  Constr, 


Co.  40  m.  App.  226;  Akridge  v.  Atlanta  d 
W.  P.  R.  Co.  90  Oa.  232;  Stehbins  v.  Central 
Vermont  R.  Co.  54  Vt.  464,  41  Am.  Rep.  855 ; 
Reynolds'  Stephen's  Ev.  p.  19,  art.  11;  Terry 
V.  New  York  C.  R.  Co.  22  Barb.  574;  7  Am. 
&  Eng.  Enc.  Law,  pp.  62,  132,  and  notes. 

If  there  were  negligent,  wilful,  or  inten- 
tional acts,  or  omission  to  act,  upon  plain- 
tiff's part  after  the  wrongful  act,  by  which 
it  was  aggravated,  increased,  or  enlarged, 
they  will  not  prevent  him  from  recovering 
damages  for  so  much  of  the  injury  as  the 
original  wrongdoer  caused  by  his  negligence. 

Shearm.  &  Redf.  Neg.  $  32,  aiKl  note; 
Beach,  Contrib.  Neg.  p.  64;  Btebbins  v.  Cen- 
tral Vermont  R.  Co.  54  Vt.  464,  41  Am.  Rep. 


another  car  without  a  sufficient  ticket,  although 
a  recovery  was  finally  had  in  Townsend  v.  New 
York  C.  &  H.  R.  R.  Co.  6  Thomp.  ft  C.  495,  where 
the  passenger  knew  the  train  did  not  go  through 
and  the  conductor  on  the  first  train  took  his 
ticket'  to  a  point  beyond  without  giving  any- 
thing to  show  payment  of  fare.  But  some  cases 
hold  that  It  is  not  the  duty  of  the  passenger  to 
pay  the  second  conductor,  as  this  will  be  a  con- 
fession that  he  is  trying  to  defraud  the  com- 
pany. 

So,  where  the  wrong  part  of  a  round-trip 
ticket  was  taken  up  by  one  conductor,  and  the 
plaintiff  elected  by  another  conductor,  the  court 
said  that  the  charge  of  the  coaductor  that  the 
apoellee  was  endeavoring  to  cheat  the  company 
was  hurailiaiing.  "To  pay  fare  In  response  to 
the  conductor's  demand  was  to  confess  that  he 
was  endeavoring  to  secure  a  ride  by  dishonest 
means,  and  almost  any  honest  man  would  sub- 
ject himself  to  expulsion  before  doing  an  act 
that  would  Impliedly,  if  not  expressly,  fasten 
upon  him  the  charge  of  falsehood  and  dishon- 
esty, and  there  was  no  alternative;  either  the 
fare  must  be  paid  and  the  confession  made,  or 
the  passenger  must  stand  to  his  word  and  suffer 
expulsion  from  the  train.**  Lake  Erie  ft  W.  B. 
€0.  V.  Fix.  88  Ind.  381,  45  Am.  Bep.  464. 

And  in  a  similar  subsequent  case  it  is  held 
that  if  a  passenger  has  a  right  to  he  carried  on 
his  ticket  he  may  Insist  upon  being  so  carried, 
and  If  he  is  ejected  he  is  entitled  to  recover  the 
damages  sustained  thereby,  although  he  may 
take  the  other  course,  and  pay  his  fare  rather 
than  be  ejected,  and  recover  such  damages  as 
he  sustains  In  that  event.  Pennsylvania  Co. 
V.  Bray.  125  Ind.  229. 

A  railroad  cohipany  cannot  require  a  pas- 
aenger  to  comply  with  a  regulation  to  show  his 
ticket,  where  the  train  does  not  go  through  to 
his  destination  and  his  ticket  Is  taken  up  with- 
out any  transfer  check  being  given,  and  the  pas- 
aenger  takes  the  next  train  from  that  stopping 
polDt,  from  which  train  he  is  ejected  for  non- 
payment of  fare.  Townsend  v.  New  York  C.  ft 
U.  R.  B.  Co.  6  Thomp.  ft  C.  495.  In  this  case 
the  court  said :  **If  he  had  bought  another 
ticket  at  Poughkeepsle  and  had  then  sued  the 
company  for  the  extra  sum  paid,  what  cause  of 
action  would  he  have  had?  They  would  have 
Justly  said :  We  never  refused  to  carry  you  to 
Bhlnebeck.  Taking  up  your  ticket  was  no  re- 
fusal. We  always  take  up  tickets  at  some  point 
before  the  end  of  the  journey." 

On  a  previous  appeal  in  Townsend  v.  New 
York  C.  ft  H.  B.  B.  Co.  66  N.  Y.  205.  15  Am. 
Ben.  419.  it  was  held  that  the  passenger  had  no 
right  on  the  second  train,  and  that  when  the 
conductor  told  him  he  must  pay  his  fare  or  leave 
the  car.  he  then  knew  that  he  could  not  proceed 
upon  the  ticket  taken,  but  should  resort  to  his 
remedy  the  same  as  though  he  had  been  ejected. 
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The  court  said  "If,  after  this  notice,  he  waits 
for  the  application  of  force  to  remove  him,  he 
does  so  in  his  own  wrong ;  he  Invites  the  use  of 
the  force  necessary  to  remove  him ;  and  if  no 
more  is  applied  than  is  necessary  to  effect  the 
object,  he  can  neither  recover  against  the  con- 
ductor or  company  therefor.  ...  No  one 
has  a  right  to  resort  to  force  to  compel  the  per- 
formance of  a  contract  made  with  him  by  an- 
other." 

The  supreme  court  in  6  Thomp.  ft  C.  495.  af- 
firming a  Judgment  for  compensatory  damages, 
referring  to  this  opinion  says  that  "the  deci- 
sion of  this  case  In  the  court  of  appeals,  56  N. 
Y.  295,  15  Am.  Bep.  419  held  that  exemplary 
damages  were  not  proper.*' 

The  supreme  court  evidently  in  this  ease  In- 
terpreted the  law  differently  from  the  court  of 
appeals,  although  limiting  the  recovery  to  com- 
pensatory damagea  It  Is  said  that  the  supreme 
court  refused  to  allow  an  appeal  from  its  last 
decision,  and  as  the  damages  allowed  were  ^75 
no  further  appeal  could  be  taken. 

The  supreme  court  distinguished  the  case  of 
Weaver  v.  Borne.  W.  ft  O.  B.  Co.  3  Thomp.  ft 
C.  270.  as  there  the  plaintiff  was  negligent ;  but 
In  the  present  case  the  plaintiff  was  not  to 
blame. 

In  Bay  v.  Cortland  ft  H.  Traction  Co.  19  App. 
Div.  530.  the  court  says :  "The  rule  suggested  in 
the  Townsend  Case  [56  N.  Y.  295.  15  Am.  Bep. 
4191,  does  not  seem  to  have  l>een  followed  in 
that  or  subsequent  cases." 

It  Is  not  the  duty  of  the  passenger  to  pay  the 
fare  and  to  remain  on  the  train  in  order  to  pro- 
tect the  railroad  company  against  the  conse- 
quences of  the  mistake  of  a  prior  conductor  who 
neglects  to  give  a  proper  stop-over.  Yorton  v. 
Milwaukee.  L.  S.  ft  W.  B.  Co.  62  Wis.  867. 

In  a  former  trial  of  this  case  in  54  Wia  234. 
41  Am.  Bep.  28,  where  the  evidence  differed 
some,  it  was  held  that  he  could  not  complain  of 
injuries  received  from  being  ejected  on  a  cold 
night  at  a  station  where  there  was  no  shelter, 
as  the  passenger  brought  this  exposure  upon 
himself  by  his  own  conduct  In  refusing  to  pay 
his  fare. 

But  in  some  cases  it  was  held  that  It  was  the 
duty  of  a  passenger  to  pay  the  fare  demanded, 
or  leave  the  train,  where  a  previous  conductor 
failed  to  give  a  transfer.     Homlston  v.   Long 
Island  B.  Co.  8  Misc.  342:  Mahoney  v.  Detroit 
Street  B.  Co.  93  Mich.  612.  18  L.  B.  A.  335 
Van  Dusan  v.  Grand  Trunk  B.  Co.  97  Mich.  439 
Bradshaw  v.   South  Boston  B.   Co.   135  Mass 
409.  46  Am.  Bep.  481. 

Where  a  conductor  on  a  train  failed  to  give 
a  transfer  check  and  called  to  the  other  con- 
ductor "This  man's  fare  Is  paid,"  and  the  second 
conductor  claimed  that  he  did  not  understand 
him  and  ejected  the  passenger  for  nonpayment 
of  fare.  It  was  held  that  the  wrongful  taking  of 
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S55;  Oreenland  v.  ChapUm,  5  Excdi.  243; 
Thomas  y.  Kenyan,  1  Daly,  132;  8ill8  v. 
Broton,  9  Car.  &  P.  601 ;  Secord  v.  fif*.  Paul, 
if.  <(  If.  je.  Co.  5  McCrary,  615,  18  Fed.  Rep. 
221 ;  Louisville,  N.  A.  d  O.  R.  Co.  v.  Falvey, 
104  Ind.  409. 

In  fluch  casea  the  damages  may  be  appor- 
tioned, and  a  deduction  made  by  the  jury 
for  that  portion  of  the  injury  due  to  plain* 
tiff's  fault  or  omission. 

Beach,  Contrib.  Neg.  p.  73,  I  24;  Louis- 
ville, N,  A.  d  0,  R,  Co,  Y.  Falvey,  104  Ind. 
409;  Gould  v.  McKenma,  86  Pa.  297,  27  Am. 
Rep.  705;  Nitro-Phosphaie  d  0.  C.  M,  Co.  v. 
London  d  8t.  K,  Docks  Co.  L.  R.  9  Ch.  Div. 


503;  Hunt  ▼.  LoweU  GasUght  Co.  1  AUen, 
343;  Chase  y.  New  York  C.  R.  Co.  24  Barb. 
273;  Sherman  y.  FaU  River  Iron  Works  Co, 
2  Allen,  524,  79  Am.  Dec.  799;  MaUhe%os  y. 
M'amer,  29  Gralt.  570,  26  Am.  Rep.  396; 
Hihhard  y.  Thompson,  109  Mass.  286;  Fay 
y.  Parker,  53  N.  H.  342,  16  Am.  Rep.  270. 
Mr.  Frank  D,  Nacb,  for  respondent: 
The  sense  of  w^^ong  suffered  and  the  feel- 
in**  of  humiliation  and  disgrace  engendered, 
if  any,  are  actual  damage  for  which  the  in- 
jured party  is  entitled  to  compensation. 

WUtson  V.  Vorihem  P.  R.  Co.  5  Wash. 
621 ;  Lake  Erie  d  W.  R.  Co.  y.  Arnold,  8  Ind. 
App.  297 ;  Thompson,  Charging  the  Jury,  §  48. 


a  passenger's  ticket  by  the  conductor  of  a  pre- 
yious  train  did  not  Justify  a  passenger  In  vio- 
lating the  lawful  regulations  on  another  train. 
The  court  said :  "A  passenger,  under  such  cir- 
cumstances, has  the  right  to  refuse  to  pay  fare, 
but,  when  demanded  by  the  conductor,  he  must 
either  pay  or  walk  peaceably  off  the  train,  and 
his  remedy  la  an  action  against  the  company 
for  damages  sustained  by  any  detention  or  any 
humiliation  suffered  from  having  to  walk  off  the 
train."  Homlston  v.  Long  Island  R.  Co.  8  Misc. 
342.  In  this  case  the  court  said  that  "if  he 
waits  for  the  application  of  force  to  remove  him, 
he  does  so  in  his  own  wrong ;  he  invites  the  use 
of  the  force  necessary  to  remove  him,  and  If 
no  more  force  Is  applied  than  Is  necessary  to 
effect  the  object,  he  can  neither  recover  against 
the  conductor  or  the  company  therefor.'* 

In  Sanford  v.  Bighth  Ave.  R.  Co.  28  N.  Y.  848, 
80  Am.  Dec  286,  it  was  held  to  be  the  duty  of 
a  passenger  to  pay  the  fare  demanded,  although 
he  claimed  the  right  to  ride  in  that  street  car 
because  he  had  paid  passage  on  the  previous  day 
on  another  car,  which  failed  to  carry  him 
through  owing  to  the  ice  and  snow.  But  the  re- 
fusal to  pay  did  not  Justify  an  expulsion  while 
the  cars  were  In  motion,  and  the  passenger  could 
lawfully  resist  an  attempt  to  eject  him  In  such 
a  case. 

In  Weaver  v.  Rome,  W.  ft  O.  R.  Co.  8  Thomp. 
ft  C.  270,  where  a  passenger  paid  for  three 
tickets  and  only  received  two  for  the  persons 
with  him,  it  was  said:  **Tbe  conduct  of  this 
plaintiff,  his  readiness  under  the  circumstances 
to  get  up  a  quarrel  on  this  question  with  the 
conductor,  and  lay  the  basis  of  a  lawsuit  by  re- 
quiring him  to  expel  him  from  the  cars,  leaving 
his  wife  and  niece  behind,  before  he  would  pay 
the  small  sum  of  11.85  for  the  fare,  which  it 
appears  by  his  subsequent  offer  he  had  ample 
means  in  hand  to  pay  at  the  time,  serve  to  vin- 
dicate the  propriety  of  the  regulation,  and  Justi- 
fy the  conductor  in  refusing  to  disobey  the  in* 
structlons  of  his  employers,  in  reliance  upon  the 
personal  veracity  of  this  plaintiff." 

So,  where  a  passenger  was  wrongfully  ejected 
for  having  a  wrong  transfer  check  given  him 
by  a  conductor  on  another  street  car,  the  court 
said  that  "if  the  company  has  agreed  to  furnish 
him  with  a  proper  ticket,  and  has  failed  to  do 
BO,  he  is  not  at  liberty  to  assert  and  maintain 
by  force  his  rights  under  that  contract ;  but  he 
is  bound  to  yield,  for  the  time  being,  to  the  rea* 
sonable  practice  and  requirements  of  the  com- 
pany, and  enforce  his  rights  In  a  more  appropri- 
ate way.'*  Bradshaw  v.  South  Boston  R.  Co. 
185  Mass.  409,  46  Am.  Rep.  481. 

And  where  a  passenger  on  a  street  car  was 
compelled  to  take  the  next  car  on  account  of  the 
one  upon  which  he  was  riding  stopping  at  the 
bams,  and  he  was  not  given  a  transfer  check, 
it  was  held  that  it  was  the  plaintiff's  reason- 
able and  clear  duty  to  pay  his  fare  and  seek  re- 
43  L.  R.  A. 


dress  from  the  defendant  for  a  violation  of  his 
contract.  Mahoney  v.  Detroit  Street  R.  Co.  93 
Mich.  612,  18  L.  B.  A.  335.  In  this  case  a  Judg- 
ment for  nominal  damages  for  ejection  was  af- 
firmed, the  court  saying  that  the  verdict  should 
have  been  directed  for  the  defendant. 

And  where  a  conductor  failed  to  give  a  pas- 
senger on  a  round-trip  ticket  a  check  on  change 
of  conductors,  leaving  blm  only  the  return  part 
of  the  ticket,  and  he  was  ejected  for  refusing  to 
pay  fare.  It  was  held  that  it  was  his  duty  to 
leave  the  train  peaceably  or  pay  his  fare  and  to 
seek  his  remedy  for  damages,  and  the  damages 
which  he  suffered  by  the  fault  of  the  first  con- 
ductor were  covered  by  the  recovery  of  the 
amount  of  fare  which  he  was  compelled  by  his 
fault  to  pay.  Van  Dusan  v.  Grand  Trunk  R. 
Co.  97  Mich.  489. 

lY.  Where  the  oonduotor  demanding  fare  is  te 

fault. 

In  SPBBNcnBB  V.  Tacoica  Traction  Coxpazty, 
it  is  held  that  payment  to  avoid  expulsion  need 
not  be  made  where  a  street-car  passenger  pays 
his  fare  and  Is  ejected  for  not  paying  again,  al- 
though he  has  other  tickets  which  he  can  use 
and  thus  prevent  his  ejection.  In  this  case  It 
was  said  that  the  general  rule  is  unquestioned 
that  it  is  the  duty  of  one  who  has  been  deprived 
of  the  contract  right,  to  reduce  the  damages  as 
much  as  possible ;  but  in  this  case  there  was 
such  a  disregard  of  the  rights  of  the  plaintiff  as 
to  deprive  the  defendant  of  the  benefit  of  this 
rule,  even  if  It  ordinarily  applied  to  cases  of 
this  kind.  The  court  said  that  plaintiff  was 
placed  in  such  a  position  that  it  was  not  his 
duty  to  use  another  ticket,  and  thus  tacitly 
admit  that  he  had  been  guilty  of  trying  to  beat 
the  company  as  claimed  by  the  conductor. 

There  Is  some  conflict  of  authority  as  to  the 
passenger's  duty  to  pay  fare  wrongfully  demand- 
ed so  as  to  avoid  an  expulsion,  where  the  con- 
ductor demanding  the  fare  is  in  fault.  Some 
of  the  cases  deny  that  it  is  his  duty  on  the 
ground  that  it  will  be  an  admission  that  he  Is 
trying  to  defraud  the  company,  other  cases  do 
so  on  the  ground  that  to  pay  in  such  a  esse 
will  be  buying  what  the  passenger  already  owns. 
In  some  of  the  cases  holding  that  it  is  the  duty 
to  pay  to  avoid  an  Illegal  expulsion,  the  pas- 
senger desired  and  expected  to  be  expelled. 
Some  cases  hold  that  the  passenger  is  unrea- 
sonable to  insist  on  ejection,  applying  the  max- 
im "To  the  willing  mind  there  is  no  injury." 

The  following  cases  hold  that  It  is  not  the 
duty  of  the  passenger  to  pay  fare  to  avoid  an 
expulsion : 

In  Lake  Erie  ft  W.  R.  Co.  v.  Arnold.  8  Ind. 
App.  297,  it  was  held  that  where  a  passenger 
gives  his  ticket  to  the  conductor  It  Is  not  his 
duty  to  pay  fare  wrongfully  demanded  again  of 
him,  and  afterwards  settle  the  question  in  dis- 
pute  with   the   company   or   its   agent.    This 
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Koyty  Ch.  J.,  delivered  the  opinion  ol  the 
Oi>urt: 

Defendant  was  operating  a  «treei-ear  line 
in  the  city  of  Taooma,  aM.  plaintiff  was  a 
passenger  on  one  of  its  cars.  He  was  ejected 
therefrom  by  the  conductor  for  the  alleged 
nonpaymentof  his  fare,  and  brought  this  ac- 
tion to  recover  damages,  claiming  that  he 
had  paid  his  fare^  and  that  he  was  unlawful* 
ly  ejected.  The  trial  resulted  in  a  verdict 
for  $100  damages,  upon  which  judgment  was 
duly  rendered.  In  its  brief  defendant  has 
discussed  the  alle|*ed  errors  of  the  trial  court 
luider  numerous  heads,  but  for  the  purposes 
of  this  opinion  they  can  be  so  grouped  as  to 
present  but  four  distinct  propositions.    Of 


these  two  relate  to  the  rejection  of  testimony 
offered  on  the  part  of  the  defendant,  the  third 
to  instructions  given  to  the  jury  and  refus- 
als to  instruct,  and  the  fourth  to  the  meas- 
ure of  damages. 

Plaintiff,  Saving  testified  that  he  had  paid 
his  fare,  and  that  thereafter  he  had  been 
compelled  to  leave  the  car  by  the  action  of 
the  conductor  and  motorman,  was  asked  by 
defendant's  counsel  if  he  had  not  been  put 
off  of  the  street  cars  before  for  refusal  to 
pay  fare.  This  question  he  answered  in  the 
negative.  Whereupon  he  was  asked  if  he 
had  not  been  put  off  the  Northern  Pacific 
Railroad  cars  for  nonpsmnent  of  fare.  Upon 
objection  of  the  plainuff,  the  court  refused  to 


was  BO  held  on  the  gronnd  that  the  princi- 
ple Involved  is  the  same  as  if  the  sum 
demanded  had  been  a  large  one,  and  that  It  is 
the  privilege  of  every  person  to  stand  upon  his 
strict  legal  rights,  and  the  law  does  not  require 
him  to  yield  them,  or  make  concessions  to  avoid 
trouble.  The  court  said  that  "if  he  had  paid 
the  extra  fare  demanded  after  such  accusations, 
legitimate  Inference  might  be  drawn  therefrom 
that  he  was  guilty  of  dishonesty  attributed 
to  him." 

And  where  the  conductor  fails  to  give  a  stop- 
over check  on  a  ticket  entitling  to  stop  over  at 
all  points,  and  the  passenger  stops  over  and 
presents  the  remainder  of  the  ticket  to  the  same 
conductor  the  next  day,  he  is  under  no  obliga- 
tion. In  order  to  avoid  being  ejected,  to  pay  the 
additional  fare  demanded  and  sue  for  the  re- 
*tnrn  thereof  as  money  paid  under  duress. 
Cherry  v.  Kansas  City.  Ft.  8.  A  M.  R.  Co.  62  Mo. 
App.  4W.  In  this  case  the  court  said:  "Not- 
withstanding the  rulings  of  some  of  the  courte 
which  look  that  way,  we  think  no  such  course 
was  incambent  on  the  plaintiff,  since  he  would 
thereby  be  purchasing  a  right  he  had  already. 
The  plaintiff  was  under  no  obligation  to  pur- 
chase, even  for  a  trifle,  the  right  which  was  al- 
ready his  own." 

And  where  the  conductor  by  mistake  refuses 
a  return  ticket  supposing  that  it  had  expired, 
and  the  company  claims  that  it  is  the  passen- 
ger's duty  to  pay  his  fare  and  to  rely  upon  his 
remedy  to  recover  it  back,  or  leave  the  train 
and  not  provoke  or  make  necessary  an  assault ; 
and  that  the  amount  of  damages  shall  be  limited 
to  the  exact  fare  paid  with  Interest, — ^the  court 
says :  "We  fully  concede  that  no  one  has  a 
right  to  resort  to  force  to  compel  the  perform- 
ance of  a  contract  made  with  him  by  another ; 
and  a  passenger  about  to  be  wrongfully  ex- 
pelled from  a  railroad  train  need  not  require 
force  to  be  exerted  to  secure  his  rights,  or  in- 
crease his  damages.*'  But  the  court  held  that 
"where  a  passenger  with  a  clear  right  and  a 
clean  ticket  is  entitled  to  ride  on  that  trip  and 
train,  and  is  wrongfully  ejected  without  forcible 
resistance  upon  his  part,  the  Jury  are,  and  ought 
to  be,  allowed  great  latitude  in  assessing  dam- 
ages." Southern  Kansas  B.  Co.  v.  Rice,  88 
Kan.  898. 

In  Zagelmeyer  v.  Cincinnati,  S.  ft  M.  R.  Co. 
102  Mich.  214,  a  recovery  was  allowed  for  an 
expulsion  for  failing  to  pay  an  unlawful  exces- 
sive fare  demanded  for  not  having  a  ticket. 
The  court  says :  "But  it  is  contended  that  inas- 
much as  the  plaintiff  might  have  paid  his  fare, 
and  avoided  being  expelled  from  the  car,  he  is 
entitled  to  recover  no  substantial  damages. 
We  are  cited  to  various  Michigan  cases  as  sus- 
taining this  doctrine.  But  all  the  cases  cited 
are  cases  in  which  the  plaintiff  had  no  ticket 
which,  as  between  himself  and  the  conductor, 
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entitled  him  to  ride  upon  the  car  In  question, 
and  in  which  there  was  no  tender  of  the  legal 
fare  made.  We  think  the  case  of  Hufford  v. 
Grand  Rapids  ft  I.  R.  Co.  68  Mich.  121.  64  Mich. 
681,  fully  recognises  the  right  of  the  plaintiff  to 
recover  substantial  damages  for  being  evicted 
from  the  car  when  he  either  produces  a  ticket 
or  stands  ready  to  pay  the  legal  fare." 

A  passenger  is  not  bound  to  comply  with  an 
illegal  demand  for  an  excessive  fare,  and  a  rail- 
road company  has  no  right  to  eject  him  from 
the  train  for  a  refusal  to  comply  with  such  a 
demand.  Wilsey  v.  Louisville  ft  N.  R.  Co.  83  Ky. 
611. 

And  it  is  not  the  duty  of  a  passenger  having 
a  good  ticket  on  a  steamship  to  pay  fare  again 
In  order  to  secure  stateroom  and  meals  which 
are  refused  him  by  the  purser  because  he  does 
not  pay  fare  again  on  being  charged  with  using 
another  person's  ticket,  which  is  not  shown  to 
be  nontransferable.  Gleason  v.  The  Willamette 
Valley,  71  Fed.  Rep.  712. 

In  this  case  the  court  said :  "If  Glesson  had 
the  right  to  travel  on  the  ticket  he  held  as  a 
flrst-class  passenger,  he  had  the  right  to  do  so 
without  being  compelled  to  pay  any  additional 
fare." 

But,  in  St.  Louis  ft  8.  F.  R.  Co.  v.  Trimble,  «>4 
Ark.  864,  where  a  passenger  was  ejected  for  re- 
fusing to  pay  an  excessive  fare  wrongfully  de- 
manded, it  was  held  that  where  the  plaintiff 
entered  a  train  with  the  expectation  and  de- 
sire to  be  pi^t  off  in  order  to  make  a  case  against 
the  railroad  company,  he  could  not  recover  for 
wounded  feelings,  and  the  recovery  will  be  lim- 
ited to  actual  damages  for  wrongful  ejection. 
The  court  said :  "To  the  willing  mind  there  is 
no  injury;"  and  also  said  that  generally  the 
passenger's  knowledge  that  the  railroad  would 
eject  him  unless  he  consented  to  submit  to  an 
illegal  exaction,  would  not  deprive  him  of  the 
right  to  recover  for  mental  injuries  suffered 
from  the  Indignity.  But  here  the  court  refused 
to  apply  that  rule  on  account  of  the  passenger's 
desire  and  expectation  of  ejection. 

Where  a  conductor,  wrongfully  but  honestly 
believing  it  was  his  duty,  removed  a  passenger 
from  the  train  for  refusing  to  pay  five  cents 
illegally  demanded,  and  no  more  force  was  used 
than  was  necessary,  it  was  held  that  exemplary 
damages  could  not  be  recovered.  The  court 
said:  "The  plaintiff  reached  his  destination 
without  expense,  within  an  hour  or  two  of  the 
time  by  rail,  walking  2  or  8  miles.  And  he  vol- 
untarily preferred  to  take  this  course  rather 
than  pay  five  cents,  which  he  might  have  re- 
covered by  law  if  Illegally  taken."  Louisville, 
ft  O.  8.  R  Co.  V.  Gninan,  11  Lea,  08,  47  Am. 
Rep.  279. 

In  Southern  P.  R  Co.  v.  Patterson,  7  Tex. 
Civ.  App.  461,  where  an  excessive  fare  was  de- 
manded for  crossing  a  bridge,  and  the  passenger 
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allow  him  to  answer,  and  it  is  claimed  that 
in  so  doing  it  committed  error.  A  large 
number  of  cases  have  been  cited  to  show  that 
it  is  competent  to  prove  that  one  has  been 
guilty  of  a  certain  offense  by  proof  of  the 
commission  of  other  offenses  of  the  same  na- 
ture. But  in  our  opinion  none  of  these  cases 
are  applicable  to  the  question  here  presented. 
The  fact  that  plaintiff  had  had  trouble  about 
the  payment  of  his  fare  upon  a  railroad  train 
would  bear  so  remotely  upon  the  question  as 
to  his  attempting  to  beat  the  street  car  out 
of  a  five-cent  fare  that  it  wcis  properly  ex- 
cluded from  the  consideration  of  the  jury. 
The  ruling  of  the  court,  which  allowed  the 
defendant  to  attempt  to  show  that  the  plain- 


tiff had  had  trouble  about  the  payment  of 
fare  upon  street  cars,  was  as  favorable  to  the 
defendant  as  it  could  ask. 

The  conductor,  having  testified  that  he  col' 
looted  fare  on  the  side  of  the  car  upon  which 
the  plaintiff  was  sitting,  up  to  and  including 
that  of  a  woman  sittine  next  to  him,  before 
he  left  that  side  to  c^lect  fares  upon  the 
otJier,  and  that,  when  he  returned  to  the  side 
from  which  he  firbt  collected  fares,  he  sought 
to  collect  the  fare  of  the  plaintiff,  was  asked 
by  defendant's  counsel  a  question  which 
sought  to  elicit  from  the  witness  a  statement 
as  to  the  reasons  why  he  was  sure  he  had 
left  off  collecting  upon  the  side  of  the  car 
upon  which  the  plaintiff  sat,  with  the  woman 


vrAB  expelled,  It  was  held  that  If  the  passenger 
was  Informed  before  night  by  the  conductor  that 
his  ticket  did  not  entitle  him  to  free  transpor- 
tation over  a  bridge,  and  that  he  would  receive 
his  fare  and  pay  it  over  to  the  bridge  conductor 
so  that  he  woald  not  be  disturbed  by  the  con- 
dnctor  In  the  night,  and  that  if  he  had  paid 
the  same  he  would  not  have  been  disturbed,  and 
that  when  the  bridge  conductor  demanded  the 
bridge  fare  the  plaintiff  refused  to  pay  the  same 
for  the  purpose  of  enhancing  the  damages,  the 
aggravated  damages  caused  by  the  Intentional 
acts  of  the  plaintiff  wonld  not  be  allowed  him 
in  assessing  the  damages  if  the  jury  should 
find  for  plaintiff. 

In  Cincinnati,  H.  ft  D.  R.  Co.  v.  Cole,  29  Ohio 
St.  126.  23  Am.  Rep.  729,  where  a  passenger 
was  wrongfully  ejected  for  not  paying  an  extor- 
tionate fare.  It  was  held  that  a  publication  in 
the  newspaper  of  a  communication  from  the 
plaintiff  written  after  the  expulsion,  to  the  effect 
that  the  people  should  ride  on  that  road  and 
make  money,  when  the  railroad  attempted  to 
extort  such  fare,  was  improperly  rejected  as 
evidence.  The  court  held  that  this  evidence 
showed  the  quo  animo  of  the  plaintiff,  and 
showed  that  he  entered  the  car  expecting  to  be 
ejected  for  the  purpose  of  making  money  out  of 
the  transaction,  and  that  so  far  as  injuries  to 
feelings  were  concerned  it  tended  to  show  that 
it  was  a  fair  case  for  the  application  of  the 
maxim  that  "to  the  willing  mind  there  Is  no  in- 
jury." "The  question  of  the  lawfulness  of  the 
fare  could  have  been  raised  and  settled  as  well 
without  the  expulsion  as  with  it." 

And  where  a  passenger  on  a  street  car  was 
wrongfully  ejected  for  refusing  to  pay  again, 
after  he  had  been  handed  the  wrong  change  by 
the  driver  who  assured  him  that  if  he 
paid  again  the  company  would  correct  the 
mistake  at  the  office,  the  court  said  that  *'the 
request  of  the  driver  to  adjust  the  matter  is 
competent  to  go  to  the  Jury  In  mitigation  of 
damages."  Curtis  v.  Louisville  City  R.  Co.  94 
Ky.  573,  21  L.  R.  A.  649. 

In  this  case  the  driver  was  the  conductor. 

In  Gibson  v.  East  Tennessee,  V.  ft  G.  R.  Co. 
30  Fed.  Rep.  904,  where  the  conductor  made  a 
mistake  in  demanding  extra  fare  for  a  child, 
the  case  of  Hall  v.  Memphis  &  C.  R.  Co.  15  Fed. 
Rep.  57,  was  followed,  holding  that  It  is  the 
duty  of  the  passenger  to  pay  the  extra  fare  de- 
manded by  the  conductor  if  able  to  do  so,  and 
rely  on  bis  remedy  to  recover  the  amount  before 
a  justice  of  the  x>eace  or  other  competent  court, 
and  that  damages  cannot  be  increased  by  an 
obstinate  resistance  to  the  demands  of  the  con- 
ductor and  by  forcing  him  to  expel  the  passen- 
ger from  the  train.  The  court  said  that  the  pas- 
senger can  take  that  course  undoubtedly  and 
sue  for  damages  for  a  breach  of  the  contract 
or  of  the  public  duty  of  the  carrier,  but  his  own 
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unreasonable  conduct  In  resisting  a  fairly  rea- 
sonable demand  of  the  conductor  can  be  taken 
by  the  Jury  as  a  mitigation  of  damages,  and  will 
reduce  them  to  nominal  or  actual  damage  sus- 
tained by  the  delay. 

So,  It  was  held  that  a  passenger  could  not 
recover  for  personal  injuries  caused  by  neces- 
sary force  in  removing  him,  although  the  ex- 
pulsion was  wrongful  because  not  made  at  a 
regular  stopping  place,  and  made  for  refusing 
to  pay  ten  cents  extra  for  failure  to  have  a 
ticket.  He  could  not  recover  exemplary  dam- 
ages for  being  put  off  at  a  place  other  than  the 
station  on  account  of  his  own  wrong  In  not  pay- 
ing the  extra  ten  cents  or  in  not  purchasing  a 
ticket  at  the  station.  Chicago,  B.  ft  Q.  R.  Col 
V.  Wilson,  23  111.  App.  63. 

In  this  case  the  court  said:  "How  easily  the 
appellee  could  have  avoided  all  his  trouble  and 
inconvenience  and  humiliation  In  being  put  off 
the  train  by  simply  doing  what  was  right  and 
what  the  law  compelled  him  to  do,  paying  the 
insignificant  sum  of  ten  cents.  If  a  man  will 
thus  act,  and  receives  indignity  and  humilia- 
tion in  consequence,  he  should  be  comr>eni*d  to 
charge  It  to  his  own  account,  and  accept  it 
with  the  best  grace  possible." 

In  Chicago  ft  A.  R.  Co.  v.  Roberts,  40  111.  603. 
where  a  passenger  was  wrongfully  ejected  at  a 
place  which  was  not  a  regular  station  for  re- 
fusal to  pay  the  fare,  and  no  special  injury  oc- 
curred, the  court  said :  "This  was  a  violation  of 
the  statute,  for  which  the  road  must  pay  nom- 
inal damages,  but  what  there  Is  In  this  case  to 
entitle  the  defendant  in  error  to  anything  fur- 
ther, we  are  wholly  unable  to  discover.  He 
suffered  no  injury  from  the  expulsion.  The  only 
disagreeable  consequence  was  the  necessity  of 
walking  2  miles  to  Summit,  which  he  could 
have  avoided  by  paying  the  fare.  If  the  defend- 
ant in  error  had  been  devoting  himself  to  vol- 
untary martyrdom  for  the  sake  of  establishing 
a  great  principle,  we  could  comprehend  his  con- 
duct" 

In  Pennsylvania  R.  Co.  v.  Connell,  112  IlL 
295,  54  Am.  Rep.  238,  it  was  held  that  a  passen- 
ger was  not  required  to  pay  fare  wrongfully  de- 
manded, but  that  he  should  leave  the  train 
when  requested  to  do  so,  and  rely  on  an  action 
of  damages  for  breach  of  contract,  and  not  In- 
vite the  use  of  force,  where  he  had  a  proper 
ticket  but  the  conductor  under  Instruction  re- 
fused to  honor  it. 

In  this  case  the  court  said:  "The  question 
presented  Is,  whether  he  can  recover  damages 
for  being  forcibly  expelled  from  the  train,  or  was 
it  his  duty,  when  notified  by  the  conductor  that 
he  would  not  receive  the  ticket,  to  pay  his  fare 
under  protest,  or  leave  the  train  and  hold  the 
company  responsible  for  the  expulsion,  without 
compelling  the  conductor  to  resort  to  foree. 
Had  appellee  paid  the  fare  demanded,  he  might 
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who  sat  next  to  him.  The  objection  of  plain- 
tiff to  this  question  was  sustained,  axia  it  is 
cla  imed  that,  in  sustaining  it,  the  court  com- 
mitted error.  In  determining  as  to  the  cor- 
rectness of  this  ruling  it  must  be  remmbered 
that  the  question  was  put  by  defendant 
to  its  own  witness,  that  he  had  testified  pos- 
itively to  the  fact  that  plaintiff  had  not  paid 
his  fare,  and  that  he  bad  left  off  collecting 
upon  that  side  with  the  woman  sitting  next 
to  plaintiff.  Thi?  being  so,  it  was  not  com- 
petent for  defendant  to  bolster  up  the  testi- 
mony of  its  own  witness  by  asking  for  the 
reasons  which  had  led  him  to  come  to  the 
conclusions  to  which  he  had  testified.  It 
mght  have  been  competent  for  the  plaintiff, 


in  cross-examination,  to  have  gone  into  this 
question;  but,  ur.til  this  was  done,  the  tes- 
timony, when  offered  upon  the  part  of  the 
defendant,  was  properly  excluded. 

It  will  not  be  necessary  to  notice  in  detail 
the  exceptions  to  the  instructions,  for  the 
reasons  that  such  exceptions  are  founded 
largely  upon  questions  going  to  the  measure 
of  damages,  i^ich  will  be  hereinafter  con- 
sidered. It  will  be  sufiScient  to  say  that,  in 
view  of  the  measure  of  damages  as  to  which, 
under  the  evidence,  we  think  the  jury  should 
have  been  inetructed,  the  instructions  suffi- 
ciently and  correctly  stated  the  law  of  the 
case.  It  appeare:!  from  the  uncontradicted 
testimony,  that  the  plaintiff  had  several  oth- 


have  sued  the  company  and  recovered  for  a 
breach  of  the  contract.  Had  he  left  the  train 
when  the  conductor  refused  to  receive  the  ticket 
and  ordered  him  to  leave,  he  might  have  sued 
and  recovered  for  all  damages  sustained  In  con- 
sequence of  the  act  of  the  conductor  expelling 
him  from  the  'train.  .  .  .  When  the  con- 
ductor demanded  that  appellee  should  pay  fare 
or  leave  the  train,  he  would  have  been  Justified 
In  refusing  to  pay  fare,  and  in  leaving  the  train 
on  the  command  of  the  conductor,  and  had  he 
done  so  he  would  have  received  no  personal  in- 
juries, and  might  then  have  brought  his  action 
and  recovered,  as  before  stated ;  but  when  he 
refused  to  leave  the  train,  and  thus  compelled 
the  conductor  to  resort  to  force,  he  cannot  re- 
cover for  an  Injury  which  he  voluntarily  brought 
upon  himself.** 

In  White  V.  Grand  Rapids  ft  I.  R.  Co.  107 
Mich.  681,  a  recovery  was  refused  where  a  pas- 
senger whose  proper  mileage  had  been  taken  by 
the  conductor  allowed  himself  to  be  put  oft  for 
nonpayment  of  other  fare,  without  attempt- 
ing to  explain  or  show  his  mileage  book,  or 
prove  to  the  conductor  where  he  had  paid  his 
fare  to.  The  court  said :  '*It  appears  conclu- 
sively that  It  was  the  plaintiff's  own  fault  that 
he  was  put  off,  and  the  conclusion  Is  also  Inevit-. 
able  that  he  permitted  himself  to  be  put  off  for 
the  purpose  of  bringing  an  action  against  the 
company  for  damages." 

In  Magee  v.  Oregon  R.  &  Nav.  Co.  46  Fed. 
Bep.  734,  it  was  said  "that  a  person  who  is  able 
to  pay  his  fare  twice  should  pay  twice  If  It  Is 
exacted,  rather  than  suffer  unnecessarily  the 
humiliation  and  other  consequent  Injuries  of 
being  ejected,  and  then  claim  enhanced  damages 
by  reason  of  peculiar  suffering  from  the  ejec- 
tion." 

V.  Where  the  paeaenger  losee  hU  ticket. 

It  seems  that  there  are  but  few  cases  on  the 
question  of  the  duty  of  the  passenger  to  pay  fave 
twice  If  he  has  lost  his  ticket.  The  courts  of  New 
York  and  Illinois  slightly  differ  as  to  the  rule 
of  damages  for  ejection,  where  he  produces  a 
reasonable  amount  of  evidence  to  the  conductor 
showing  that  It  Is  paid  for  and  can  be  used  by 
no  other  person,  as  in  the  case  of  a  drawing- 
room  or  a  sleeping-car  berth  ticket. 

A  passenger  who  purchaaes  a  seat  in  a  draw- 
ing-room car  and  loses  the  same,  but  obtains 
from  the  ticket  agent  a  written  statement  of 
such  purchase,  which  Is  refused  by  the  conduc- 
tor, is  not  bound  to  pay  the  price  of  the  seat 
again,  and  Is  entitled  to  stand  on  the  right  ac- 
quired by  his  original  purchase,  and  the  com- 
pany Is  liable  for  removing  the  passenger  to  an- 
other car.  Buck  v.  Webb,  58  Hun,  185.  In 
this  case  the  court  distinguishes  a  case  claimed 
to  shield  the  defendant  from  liability,  holding 
that  such  cases  "were  either  passage  or  fare 
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tickets,  not  restricted  to  any  car  or  train,  or 
were  detached  in  such  a  manner  as  to  deprive 
the  passenger  of  his  right  to  the  passage,  or  the 
time  to  which  their  use  had  been  limited  had 
previously  expired.**  The  court  held  in  this 
case  that  the  company  was  liable  to  compensate 
the  passenger  for  his  exclusion  from  his  seat, 
and  the  moral  compulsion  to  which  he  submitted 
of  passing  to  and  making  his  passage  in  another 
car. 

In  an  exactly  similar  case,  Pullman  Palace 
Car  Co.  V.  Reed,  76  111.  125,  20  Am.  Rep.  232, 
where  It  was  claimed  that  the  loss  of  the  ticket 
Imposed  on  the  passenger  the  obligation  of  pur- 
chasing another  one  or  of  paying  the  conductor 
the  price  In  money,  it  was  held  that  where  the 
circumstances  were  such  that  It  was  reasonably 
ascertained  that  the  company  could  not  be  de- 
frauded he  should  have  the  berth ;  but  the  dam- 
ages for  an  expulsion  to  another  car  were  held 
to  be  the  price  paid  for  his  ticket  and  a  reason- 
able compensation  for  the  trouble  and  inconven- 
ience he  suffered  In  being  deprived  of  his  berth 
In  the  sleeping  car. 

And  in  Standlsh  v.  Narrangansett  8.  8.  Co. 
Ill  Mass.  512,  15  Am.  Rep.  66,  It  was  held 
that  ^50  was  ample  damages  for  detention  on  a 
steamer  for  two  hours  after  losing  his  ticket, 
where  a  passenger  had  sufficient  money  to  pay 
his  fare,  and  that  it  was  his  duty  to  have  paid 
the  same,  and  that  he  was  the  unnecessary 
cause  of  his  own  detention.  The  court  held 
that  the  defendant  had  the  right  to  detain  the 
passenger  a  reasonable  time  to  investigate  on 
the  spot  the  circumstances  of  the  case ;  but  that 
If  he  was  detained  for  the  puri>ose  of  compelling 
him  to  pay  his  fare  or  give  up  his  ticket,  or  de- 
tained an  unreasonable  time  to  Investigate  his 
case,  or  in  an  unreasonable  way,  he  was  entitled 
to  recover. 

In  this  case  the  passenger  bad  occupied  his 
stateroom  all  night,  and  had  obtained  the  room 
by  a  pencil  memorandum  made  on  his  ticket  by 
an  officer  of  the  boat,  but  subsequently  lost  his 
ticket.  • 

VI.  Conoluaton, 

There  Is  no  uncontradicted  rule  respecting 
the  duty  of  a  passenger  who  has  already  paid 
for  transportation  in  regard  to  payment  of  fare 
to  avoid  an  expulsion  and  keep  down  damages. 
Some  cases  try  to  adhere  to  the  rule  that  a 
passenger  must  always  show  a  clean,  clear  ticket 
to  avoid  the  obligation  of  paying  again  or  else 
leave  the  train.  Other  cases  go  to  the  other 
extreme  holding  the  company  responsible  for  the 
mistakes  of  its  agents  even  to  binding  their  suc- 
cessors. The  question  arises  in  different  ways, 
e.  g,,  where  an  agent  sells  a  second-class  ticket 
for  a  flrst-class  ticket ;  where  he  punches  the 
ticket  to  the  wrong  destination ;  where  he  limits 
the  ticket  to  a  wrong  date  or  an  Impossible 
date ;  where  the  train  sgent  misdirects  the  pas- 
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«r  tickets,  one  of  which  he  could  have  used 
in  payment  of  his  fare,  and  thus  have  pre- 
veuted  his  ejection  for  not  paying;  and  it  is 
earnestly  contended  on  the  part  of  the  de- 
fendant that,  under  the  well-settled  rule  l^iat 
it  is  the  duty  of  one  who  has  been  deprived 
ot  a  contract  right  to  reduce  the  damages 
flowing  from  the  violation  of  the  contract  as 
iQuch  as  possible,  it  was  the  duty  of  the  plain- 
tic  to  have  used  one  of  the  tickets  in  his 

Soesession,  by  doing  which  he  would  have  re- 
uced  the  aamages  growing  out  of  the  wrong- 
ful act  of  the  comluctor  to  the  sum  represent- 
ed by  the  value  of  the  ticket.  The  general 
rule  contended  for  by  the  defendant  is  un- 
questioned, and  it  may  be  conceded  that 
toereunder  the  defendant  would  only  have 
been  liable  in  such  an  amount  of  damages  as 
was  necessarily  imposed  upon  the  plaintiff 
by  its  wrongful  action,  if  such  wroi^rful  ac^ 
tion  had  not  been  committed  by  it  uiraer  cir- 
cumstances which  showed  a  disregard  for  the 
rights  of  the  plaintiff.  If  no  evidence  had 
been  introduced  tending  to  show  that  there 
had  been  a  want  ut  care  and  investigation  on 
the  part  of  the  conductor  before  ne  acted 
upon  the  claim  that  plaintiff  had  not  paid 
his  fare,  there  might  be  reason  for  the  ap- 
plication of  the  rule  cootended  for,  though 
many  of  the  oases  hold  that  such  rule  is  not 
applicable  to  a  contract  of  carriage  by  a 
oommon  carrier  with  a  passenger.  But  there 


was  evidence  sufficient  to  go  to  the  jury  to 
show  that  th^-e  had  been  such  a  disregard 
of  the  rights  of  the  plaintiff  as  to  deprive  the 
defendant  of  the  benefit  of  this  rule,  even  if 
it  applied  to  eases  of  this  kind.  The  undis- 
putea  proof  showed  that,  with  the  delay  of 
a  few  minutes,  the  conductor  could  nave 
made  an  investij^ation  which  would  have 
definitely  determined  whether  or  not  the 
plaintiff  had  paid  his  fare;  and,  in  view  of 
the  plaintiff^s  claim  that  he  luid  paid  it, 
which  claim  was  supported  by  the  statementa 
of  at  least  two  of  his  fellow  passengers,  good 
faith  required  that  such  investigation  should 
have  been  made  before  making  the  definite 
charge  that  plaintiff  was  attempting  to  beat 
his  way  over  the  road,  and  eniorcuig  such 
charge  by  his  expulsion  from  the  car.  In 
view  of  the  action  of  the  conductor,  the  plain* 
tiff  was  placed  in  such  a  position  that  it  was 
not  his  auty  to  use  another  ticket,  and  thus 
tacitly  admit  that  he  had  been  guiltv  of  try- 
ing to  beat  the  company,  as  claimed  by  the 
conductor.  This  being  so,  the  instructions 
as  to  the  measure  of  damages  were  what  thev 
should  have  been,  and  the  evidence  was  sucli 
tha<t  the  verdict  for  $100  was  not  excessive. 
The  judgment  tcUl  he  affimhed. 

Ihuibar,  Seotty  AiUlera,  and  Gordoa,. 

JJ.,  concur. 


senger,  after  examining  bis  ticket,  to  the  wrong 
train ;  where  a  previous  conductor  falls  to  give 
a  proper  stop-over  or  no  stop-over,  or  no  trans- 
fer check,  or  ^taches  the  wrong  part  of  his 
ticket;  where  the  passenger  loses  his  sleeping- 
car  ticket  which  is  good  only  for  that  train  and 
berth,  and  supplies  it  with  a  writing  from  the 
Pullman  car  agent ;  where  the  train  after  start- 
ing has  been  unreasonably  delayed  by  obstruc- 
tions or  otherwise  so  that  the  passenger  goes 
to  a  hotel  to  wait  for  a  through  train, — and  in 
many  other  cases. 

It  does  not  seem  unjust  to  hold  that  a  passen- 
ger ought  to  be  required  to  pay  fare,  even  if  It 
is  not  justly  due  to  the  carrier,  in  order  to  avoid 
unnecessary  damages,  in  a  case  where  he  has 
got  upon  a  train  knowing,  or  having  fair  oppor- 
tunity to  know,  that  he  has  not  the  proper  evi- 
dence of  his  right  to  ride.  In  such  a  cise  his 
own  fault  or  negligence  may  properly  be  held 
to  preclude  him  from  insisting  that  his  own 
word  be  accepted  by  the  conductor  in  respect  to 
his  right  to  ride.  But  in  such  cases  it  may  be 
fairly  urged  that  the  passenger  is  not  in  fact  en- 
titled to  ride  upon  the  train  without  further 
payment,  and  that  the  demand  upon  him  for 
fare  is  rightfully  made  in  the  exercise  of  the 
conductor's  duty,  lind  therefore  it  is  the  duty 
of  the  passenger  to  pay  it,  not  merely  to  keep 
down  damages,  but  because  as  between  him  and 
the  conductor  he  has  no  right  to  ride  without 
paying  It.  But  when  the  passenger  has  not 
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been  negligent — when,  having  paid  for  his  ride, 
he  has  got  upon  a  train  with  a  ticket  which  he 
reasonably  supposes  to  be  good  for  his  transpor- 
tation, the  question  involved  Is  simply  the  ques- 
tion of  duty  to  submit  to  an  improper  and  un- 
just demand  in  order  to  keep  down  damages. 
The  cases  which  affirm  that  such  is  the  passen- 
ger*s  duty  seem  to  be  anomalous  so  far  as  they 
require  a  submission  to  an  unlawful  demand  in 
order  to  procure  protection  from  a  threatened 
assault  or  other  tort.  The  doctrine  of  a  duty 
to  minimize  damages  does  not  seem  to  have 
been  carried  so  far  as  this  in  any  other  class  of 
cases,  or  to  be  justly  applicable  to  excuse  any 
party  from  liability  for  intentionally  Inflicting 
Injuries.  It  is  proper  to  require  due  care  on  the 
part  of  a  person  to  avoid  increasing  his  own 
damages,  but  the  reason  for  the  rule  ceases 
when  the  damajqre  to  be  avoided  is  a  voluntary 
Injury  threatened  by  the  other  party  who  claims 
the  benefit  of  the  doctrine.  For  a  carrier  to 
say  to  a  passenger:  "You  must  submit  to  ex- 
tortion in  order  to  prevent  me  from  assaulting 
you,  else  you  will  be  deemed  in  law  to  have 
caused  your  own  damage  needlessly,** — ^is  equiv- 
alent to  an  attempt  by  the  carrier  to  profit 
by  its  own  wrongful  threats.  It  amounts  to  a 
claim  of  exemption  from  liability  for  an  assault 
because  the  wrongdoer  first  olfered  his  victim 
a  choice  between  assault  and  extortion. 

LT. 
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STATE  of  Washington 

V. 

A.  P.  TUGWELL  et  al. 
(19  WulL  238.) 

1.  lilabllltT  to  pmilaliiiient  for  eon- 
tempt  for  publishing  artlclefl  tending  to  em- 
barrass the  court  pending  a  suit  is  not  taken 
away  by  a  constitutional  provision  giving 
every  person  tiie  right  to  freely  write  and 
publish  on  all  subjects,  being  responsible  for 
abuse  of  that  right. 

2.  Punlaliment  for  eontempt  may  be 
imposed  upon  one  who,  pending  a  suit,  pub- 
lishes articles  which  will  tend  to  embarrass 
the  court  in  deciding  it,  where  the  statutes 
have  adopted  the  common  law  governing  the 
punishment  of  cMitempts. 

3.  A  ne^Tspaper  article  pabllsbed  be- 
fore the  final  determination  of  a 
canse^  stating  that  the  decision  rendered  is 
"rotten/*  that  the  Judge  who  rendered  it  had 
no  mind,  and  intimating  that  he  was  corrupt 
and  that  he  misstated  the  facts,  is  a  con- 
tempt of  court. 

•4.  Tbe  snpreme  conrt  retains  Jnrladle- 
tlon  to  pnnlab  for  eontempt  one  mak- 
ing a  publication  tending  to  embarrass  it  in 
the  declsioh  of  a  case,  even  after  the  rendi- 
tion of  an  opinion  and  the  time  for  rehearing 
has  elapsed,  if  time  still  remains  for  applica- 
tion for  modification  of  the  opinion,  which  is 
made  soon  after  the  article  is  published. 

(April  14,  1898.) 

PROCEEDINGS  to  puiii»1i  defendants  for 
an  alleged  oon.teiiq)t  of  court.    Punish- 
ment imposed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  H.  Winston,  Attorney  Gtener- 
til,  T.  K.  Va]&oe»  and  A.  It.  Tittow,  for 
the  State: 

The  American  doctrine  is  that  both  direct 
and  constructiye  contempts  are  punishable 
'by  the  conrt  wherever  they  are  intended  or 
calculated  to  influence  the  action  of  the 
•court  or  impair  its  authority  with  regard  to 
pending  causes. 

Works,  Gourtci  and  Their  Jurisdiction,  p. 
488;  Hawkins  v.  State,  125  Ind.  670;  Re 
JShortHdge,  99  Cal.  526,  21  L.  R.  A.  765; 
Eta  parte  Terry,  128  U.  8.  289,  82  L.  ed.  406; 
Carttoright's  Case,  114  Mass.  230;  Cooper  t. 
People,  Wyatt,  13  Colo.  337,  6  L.  R.  A.  430; 
Ex  parte  Robinson,  19  Wall.  505,  22  L.  ed. 
-205;  People  V.  Wilson,  64  111.  195,  16  Am. 
Rep.  528;  Clark  v.  People,  1  111.  266,  12  Am. 
Dec.  178,  note;  State  v.  Frew,  24  W.  Va. 
416,  49  Am.  Rep.  257;  Little  ▼.  State,  90 
Ind.  338,  46  Am.  Rep.  224;  Sanders  v.  State, 
85  Ind.  318;  Brown,  Jurisdictio^  of  Courts, 
p.  305,  ft  115;  Staie  v.  Morrill,  16  Ark.  384; 
Bayard  v.  Passmore,  3  Yeates,  438,  2  Am. 
Dec.  388;  Ew  parte  Robinson,  19  Wall.  505, 
22  L.  ed.  205;  Rapalje,  Contempt,  §  56,  p. 
70;  Re  Lambuth,  18  Wash.  478;  Ew  parte 
Adams,  25  Miss.  883,  59  Am.  Dec.  234; 
Brown  v.  Brown,  4  Ind.  627,  58  Am.  Dec. 
641;  State  v.  Matthews,  37  N.  H.  453;  Wat- 

NOTK. — For  contempt  by  newspaper  publica- 
tlon  pending  trial  in  court,  see  also  People,  Con- 
nor. Y.  Stapleton  (Colo.)  28  L.  R.  A.  787 ;  and 
State,  Ashbaugh,  y.  Eau  Claire  County  Circuit 
Ct.  (Wis.)  38  Im  R.  A.  554. 
-43  L.  R.  A. 


son  v.  WiUiams,  36    Mies.   345;    Ew  parte 
Stichnep,  40  Ala.  161. 

This  court  has  the  power  to  punish  the 
defendants  for  a  contempt  if  it  appear,  ( 1 ) 
that  the  article  was  contemptuous,  calcu- 
lated to  obstruct  justice  and  impair  the  au- 
thority of  the  court;  (2)  if  at  the  time  of  its 
puhlication  there  was  a  cause  pending  in  the 
court. 

An  action  is  pending  until  the  judgment 
is  fully  certified. 

Anderson,  Law  Diet,  verb,  Pend;  Wegman 
V,  Childs,  41  N.  Y.  162;  Ulshafer  t.  Stewart, 
71' Pa.  170;  Littlefteld  v.  Delaware  d  F. 
Canal  Co.  3  Cliflf.  371;  Holland  v.  Fox,  3  El. 
A  Bl.  985;  Graham  v.  Robinson,  L.  R.  2  Q. 
B.  390 ;  O'Maley  ▼.  Reese,  1  Barb.  643 ;  How* 
ell  V.  Bowers,  2  Cromp.  M.  &  R.  621 ;  Dresser 
▼.  Van  Pelt,  15  How.  Pr.  19;  Bank  of  Gene- 
see y.  Spencer,  16  How.  Pr.  412;  Gould  y. 
Torrance,  19  How.  Pr.  560. 

The  power  of  the  court  to  punish  for  con- 
tempt, and  thereby  to  protect  itself  in  the 
due  exercise  of  its  functions,  is  as  much  the 
law  of  the  land  as  any  other  process  known. 

2  Story,  Const.  S8  1774-1884;  Ex  parte 
Bollman,  4  Crancfa,  76,  2  L.  ed.  554;  Ex 
parte  Kearney,  7  Wheat.  38,  5  L.  ed.  391; 
Anderson  y.  Dunn,  6  Wheat.  2(M,  6  L.  ed. 
242 ;  Ea  parte  Bergman,  3  Wyo.  396 ;  Sai)in, 
Petitioner,  131  U.  S.  267,  33  L.  ed.  160;  Com. 
y.  Dandridge,  2  Va.  Cas.  414. 

A  case  is  pending  till  remittitur  is  sent 
down. 

Hayne,  New  Trial  &  Appeal,  8  293;  Peo* 
pie  y.  Sprague,  57  Gal.  147;  Blano  y.  Bow- 
man, 22  Cal.  25;  Rowland  y.  Kreyenhagen, 
24  Cal.  63 ;  Leese  y.  Clark,  20  Cal.  417 ;  Gro- 
gan  y.  Ruckle,  1  (M,  194 ;  People  y.  MoDer- 
mott,  97  CaL  247 ;  Columbia  Min,  Co.  v.  Bol- 
ter, 1  Mont.  429 ;  Kimpton  y.  Jubilee  Placer 
Min,  Co,  16  Mont.  383;  State,  Haskell,  y. 
Faulds,  17  Mont.  143;  Hazard  y.  Cole,  1 
Idaho,  305;  People,  Smith,  y.  NelUston,  79 
N.  Y.  688;  Delaplaine  v,  Bergen,  7  Hill,  591 ; 
Latson  y.  Wallaoe,  9  How.  Pr.  334. 

Tbe  constitutional  guarantee  is  not  in* 
fringed  by  punishment  for  contemptuous  ar* 
tic]e  in  newspaper. 

State,  Haskell,  y.  Faulds,  17  Mont.  148; 
Re  Hughes,  8  N.  M.  225 ;  People,  Connor,  y. 
Stapleton,  18  Colo.  568,  23  L.  R.  A.  787; 
Cooper  y.  People,  Wyatt,  13  Colo.  837,  6  L. 
R.  A.  430;  Hughes  y.  People,  5  Colo.  436. 

At  common  law  all  courts  of  record  have 
an  inherent  power  to  punish  cont^npts  com- 
mitted in  facie  ouriw,  such  power  being  es- 
sential to  the  yery  existence  of  a  court  as 
such,  and  granted  as  a  necessary  incident  in 
establishing  a  tribunal  as  a  court. 

Rapalje,  Contempt,  §  1 ;  People  y.  Wilson, 
64  111.  195,  16  Am.  Rep.  628 ;  People,  Field, 
y.  Turner,  1  Cal.  163;  Hughes  y.  People,  6 
Colo.  445. 

This  inherent  and  necessary  power  can  be 
exercised  by  a  "superior  court"  independent- 
ly of  statutory  authority. 

Rapalje,  Contempt,  8  1 ;  Hughes  v.  People, 
5  Colo.  446;  People  y.  Wilson,  64  111.  195,  16 
Am.  Rep.  528. 

Conferment  of  the  power  by  statute  upon 
a  superior  court  is  deemed  no  more  than 
declaratory  of  the  common  law. 
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Rapalje,  Contempt,  §  1 ;  People  v.  WiZtfon, 
64  111.  195,  16  Am.  Kep.  528;  Middlehrook  y. 
State,  43  Conn.  267,  21  Am.  Rep.  660;  Whit- 
tern  y.  State,  36  Ind.  212 ;  Langdon  y.  Wayne 
Circuit  Ct.  Judges,  76  Mich.  367. 

Statutes  may  be  in  affirmation  of  the  com- 
mon-law powers  of  courts,  and  may  regulate 
the  mode  of  procedure  and  prescribe  what 
punishment  may  be  inflicted,  but  they  can- 
not  deprive  a  court  of  power  whioh  is  neces- 
sarily inherent  in  it  to  hear  and  determine 
matters  of  contempt. 

Re  Chad/wick,  100  Mich.  588 ;  State  y.  Mor^ 
rill,  16  Ark.  384;  Langdon  y.  Wayne  Circuit 
Ct.  Judges,  76  Mich.  367;  Cheadle  v.  State, 
110  Ind.  301,  59  Am.  Rep.  199;  Fishhack  y. 
State,  131  Ind.  304;  Holman  y.  State,  105 
Ind.  513. 

Where  a  decree  has  not  been  enrolled,  or 
where  it  is  subject  to  modification  upon  mo- 
tion, or  where  the  court  might  grant  a  re- 
hearing, or  where  an  appeal  might  be  taken, 
or  where  the  costs  had  not  b^  taxed,  or 
where  no  execution  had  issued, — it  not  being 
in  condition  to  issue  execution, — ^the  case 
could  not  be  said  to  haye  reached  that  stage 
where  it  could  be  said  it  was  not  pending 
in  that  court. 

Re  Chadwick,  109  Mich.  588;  Fishhack  y. 
State,  131  Ind.  304;  Bloom  y.  People,  23 
Colo.  416. 

A  petition  of  which  judgment  has  been 
finally  pronounced,  but  on  which  the  order 
has  not  been  drawn  up,  is  a  "pending  pro- 
ceeding." 

EcB  parte  Turner,  3  Mont.  D.  &  De  G.  523. 

The  press  may  suggest  error,  but  all  this 
must  be  done  in  a  decent,  temperate  manner 
in  the  language  and  yiews  of  fair  criticism 
and  with  a  yiew  to  censure  what  is  appar- 
ently wrong.  . 

State  y.  Frew,  24  W.  Va.  478,  49  Am.  Rep. 
267;  State  y.  Morrill,  16  Ark.  384;  Des- 
sault  y.  Belleau,  10  Quebec  L.  R.  247. 

While  the  press  has  a  right  to  oriticise 
judicial  proceedings,  any  material  departure 
from  the  truth  in  doing  so  may  be  punished 
by  the  court  as  contempt. 

Dessault  y.  Belleau,  10  Quebec  L.  R.  247 ; 
State  y.  Morrill,  16  Ark.  384;  Brook  y. 
Evans,  29  L.  J.  Oh.  N.  b.  616. 

The  unbridled  license  of  the  press  is  wrong 
and  should  be  checked  before  the  waning 
powers  of  the  courts  are  impotent  to  stop 
Its  progress. 

Note  to  State  y.  Galloway,  98  Am.  Dec. 
415,  5  Coldw.  326:  State  y.  Frew,  24  W.  Va. 
478,  49  Am.  Rep.  267 ;  Respuhlica  y.  Oswald, 
1  Dall.  319,  1  L.  ed.  156,  1  Am.  Bee.  246. 

It  will  hardly  be  tolerated  to  allow  such 
yicious  attacks  upon  the  court  under  a  per- 
yerted  construction  of  a  constitutional  pro- 
tection which  was  never  meant  to  apply  to 
such  cases  as  the  one  at  bar. 

Burke  y.  Territory,  2  Okla.  499. 

Any  publication  of  any  false  or  scandeJous 
article,  the  tendency  of  which  was  to  impute 
ajiy  improper  motive  to  any  court,  or  the 
iudges  thereof,  or  to  in  any  way  pervert  or 
impede  judicial  proceedings,  is  punishable  as 
contempt  of  the  court. 

State  v.  Morrill,  16  Ark.  384;  Re  Moore, 
63  N.  C.  397;  Littler  v.  Thomson,  2  Beav. 
43  L.  R.  A. 


129 ;  Queen  y.  O'Dougherty,  5  Cox,  C.  C.  348 ; 
State  y.  Frew,  24  W.  Va.  416,  49  Am.  Bep. 
267;  Tenney's  Case,  23  N.  H.  162;  People  r. 
Wilson,  64  111.  195,  16  Am.  Rep.  628. 

Publications  scandalizing  the  court  or 
tending  unduly  to  influence  or  overawe  their 
deliberations  are  conianpt»  which  they  are 
authorized  to  punish  by  attachment. 

People  y.  Freer,  1  Cal.  510 ;  People  v.  WiU 
son,  04  m.  211,  16  Am.  Rep.  528;  State  y. 
Freic,  24  W.  Va.  416,  49  Am.  Rep.  257 ;  Re 
Moore,  63  N.  C.  397;  Bloom  v.  People,  23 
Colo.  416;  1^6  Chadwick,  109  Mich.  588;  Re 
Hughes,  8  N.  M:  225. 

Messrs.  John  C.  Stalloup  and  Ricluwd 
Winsor,  for  defendants: 

The  doctrine  of  constructive  contempts  is 
un-American  and  out  of  harmony  with  the 
constitutional  guaranties  of  nearly  all  the 
states,  and  one  that  should  not  be  main- 
tained in  America. 

A  statute  defining  and  regulating  eon- 
tempt  proceedings  is  a  limitation  upon  the 
power  formerly  exercised  by  courts  to  pun- 
ish contempts. 

State  y.  Kaiser,  20  Or.  50,  8  L.  R.  A.  584; 
Dunham  v.  State,  6  Iowa,  245;  State  v.  An- 
derson, 40  Iowa,  207;  Storey  v.  People,  79 
111.  45,  22  Am.  Rep.  158;  Oalland  v.  Oai- 
land,  44  Cal.  475,  13  Am.  Rep.  167 ;  Johnson 
y.  San  Francisco  City  ^  County  Super.  Ct. 
63  Cal.  578;  Cooley,  Const.  Lim.  6th  ed.  p. 
518. 

After  the  rehearing  and  decision  thereon, 
a  case  is  no  longer  before  the  court. 

Per  CvTiam: 

On  the  3d  of  March,  1898,  the  attorney 
general  filed  an  information  against,  and 
moved  fpr  a  rule  upon,  the  defendants,  to 
show  cause  why  an  attachment  should  not 
issue  against  them  for  contempt  of  court  in 
respect  to  the  publication  on  the  24th.  of 
February,  1898,  m  a  certain  weekly  newspa- 
per in  the  city  of  Tacoma,  known  as  the  **Ta- 
coma  Sun,"  of  the  following  article,  to  wit: 
'The  supreme  court  of  this  state  has  again 
eased  its  conscience,  if  it  ever  had  any  to 
ease,  by  its  infernal  rotten  decision  in  the 
Tacoma  warrant  case  .  .  .  [naming  a 
member  of  the  court]  can  now  sit  snugly  up 
alongside  some  other  supreme  simpletons, 
and  suck  the  hind  teat  of  plutocracy.  It  is 
said  that  he  changed  his  mind.  Suffering 
saints,  who  ever  maae  a  charge  that  he  had 
a  mind  to  change?  It  is  true,  he  voted  the 
other  way  when  the  case  was  up  before;  but 
nobody  ever  accused  him  of  having  a  mind; 
and  even  if  they  did,  after  reading  the  deci- 
sion in  the  warrant  case  referred  to,  which 
he  is  supposed  to  have  written,  they. would 
know  that  the  accusation  had  no  foundation, 
and  could  not  be  substantiated.  This  deci- 
sion is  only  remarkable  for  its  maJigfnant, 
dishonest,  and  damnable  distortions  of.  not 
only  the  law,  but  also  the  facts.  It  states 
the  facts  shockingly  contrary  to  the  truth, 
as  shown  by  the  record  in  the  case,  as  will 
be  seen  bv  the  dissenting  opinion  that  will 
soon  be  filed.  It  is  the  conception  of  an  ass, 
a  lean-witted,  anile  leripoojp,  who  no  doubt 
thinks  he  would  rather  be  nch  than  be  right 
We  speak  of    .     .     .    more  particularly  be- 
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cause  he  flopped.  What  made  him  flop  he 
knows  best,  but  everyone  else  has  a  good 
idea.  There  is  only  one  thing  about  .  .  . 
that  pleases  me,  and  that  is  his  term  soon 
ends,  and  he  will  be  rele^^ated  to  that  ever- 
lasting oblivion  that  awaits  all  of  these  last 
rotten  articles  of  Republicanism.  Hon^ 
long,  O  Merciful  Creator  of  the  Universe, 
are  we  to  still  suffer  for  the  misdeeds  of  dis- 
honest, corrupt,  and  disreputable  public  serv- 
ants? The  people  of  Tacoma  have  lived  in 
a  wild  and  reckless  revel  of  Republican  rule. 
They  have  drunk  deep  from  the  foul  cup 
that  folly  has  filled  with  perfumed  poison 
and  held  to  trusting  lips,  while  the  sweet, 
sensuous  song  sung  by  Satan's  sirens  lulled 
the  senses  to  fancied  rest,  security,  and 
safety  as  they  plunged  headlong  into  the 
frightful  chasm  of  debt,  at  the  bottom  of 
which  they  will  find  destitution,  destruction, 
dishonor,  and  death.  While  yet  money  can 
be  raised,  our  citizens  ought  to  erect  a  monu- 
ment in  memory  of  the  past,  to  stand  as  a 
solemn  warning  for  the  future.  The  pedes- 
tal or  base  should  be  of  busted  banks.  Six 
stalwart  representatives  of  Republicanism — 
such,  say,  as  Boggs  and  McOauley,  Hedges 
and  Holmes,  Shane  and  McKane — should 
stand  shoulder  to  shoulder,  with  hands 
claaped  and  eyes  raised,  with  a  lo(^  of  en- 
vious emulation  at  the  central  figure  yet 
above  them  all.  And  that  figure  should  be, 
...  on  the  top  of  a  long  shaft,  straddling 
the  American  eagle,  in  one  hand  a  bunch  cS 
illegal  warrants,  and  in  the  other  a  double- 
barreled  horse  pistol,  and  as  he  commands 
fair  Tacoma  to  kneel  down  and  take  one  more 
dose  of  the  inle,  nauseating  stuff,  distilla- 
tions of  Republican  rottenness,  that  this  su- 
preme court  has  fixed  up  for  us.  Then  cir- 
cling around  all  we  would  have  the  Repub- 
lican council  dancing  like  diabolical  demons, 
trying  to  put  out  a  huge  bonfire  made  from 
the  wreck  and  ruin  of  a  light  plant  the  city 
once  owned,  with  imaginary  water  from  a 
water  plant  for  which  the  city  paid  more 
than  a  million  real  dollars.  If  all  this  could 
be  placed  in  the  public  park,  where  good  pioujs 
people  could  go  when  the  weather  was  nice 
and  warm,  and  sit  on  the  benches,  amidst 
the  perfxmae  of  sweet  fiowers,  with  a  picture 
of  Gratton  H.  Wheeler  in  one  hand  and  Wal- 
ter J.  Thompson  in  the  other,  oh,  what  a 
flood  of  tender  memories  would  float  over  the 
soul!  Oh,  what  a  history,  pages  without 
printing,  volumes  without  words!  But  Ta^ 
coma  will  never  down.  She  will  fight  for 
justice  till  the  last  dishonest  danm  rascal 
thikt  drags  his  slimy  carcass  across  the  road 
to  justice  shall  have  been  fed  to  the  crows. 
Men  who  have  forgotten  more  law  than 
.  .  .  and  his  stud  of  supercilious  asses 
ever  knew  have  studied  this  warrant  ques- 
tion for  months  and  years;  and'  they  say 
the  w^arrants  have  been  paid;  that  they  are 
dead,  and  should  not  be  paid  again.  This 
is  only  a  touch  of  the  tail  end  of  Republican 
prosperity  of  the  past ;  but  let  us  go  on  to  liie 
future.  The  day  fast  comes  when  the  stains 
of  disgrace  and  dishonor  those  perfidious  and 
pusillanimous  tools  of  the  trusts  have  placed 
upon  the  fair  name  and  fame  of  Washington 
43  L.  R.  A. 


will  be  wiped  out  forever.  We  must  fight 
the  ground  inch  by  inch  until  honest  men, 
who  see  no  Klondike  in  the  bench,  shall  be 
elected, — men  who  have  the  people'^  interests 
at  heart,  as  well  as  the  interest  of  the  bond- 
holder and  warrant  shark.  This  state  will 
rise  in  its  wrath,  and,  when  fall  comes, 
vicious,  vacillating  .  .  .  will  be  swept 
into  oblivion  forever.'* 

The  information  charged  that  the  defend- 
ant Tugwell  was  editor  and  Baker  w^as  as- 
sociate editor  of  the  newspaper,  and  that 
such  publication  was  made  of  and  concern- 
ing the  cause  of  W.  G.  Bardsley,  plaintiff, 
against  W.  A.  Sternberg,  treasurer  of  the 
city  of  Tacoma,  defendant,  then  pending  in 
this  court.  18  Wash.  612.  The  rule  to  show 
cause  was  issued,  and  the  defendants  ap- 

§  eared  and  answered  to  the  information, 
'hey  admitted  that  on  the  24th  of  February, 
1898,  defendant  Tugwell  was  editor  and  de- 
fendant Baker  associate  editor  of  the  weekly 
newspaper  known  as  the  "Tacoma  Sun,"  pub- 
lished in  the  city  of  Tacoma,  and  that  they 
published  the  article  set  forth  in  the  in- 
formation. They  denied  that  on  the  24th 
day  of  February,  1898,  or  at  any  time  there- 
after, there  was  still  pending  in  this  court 
the  cause  of  Bardsley  v.  Sternberg;  denied 
that,  by  the  publication  of  the  article  stated 
in  the  information,  they  were  guilty  of  any 
act  or  omission  towards  the  court  defined  and 
deemed  by  the  laws  of  the  state  to  be  a  con- 
tempt of  court:  alleged  that  under  the  facts 
stated,  and  under  the  laws  and  Constitution 
of  the  state,  they  had  a  right  to  publish  the 
facts  and  comments  as  they  appear  in  the 
article  set  out  in  the  information;  denied 
that  the^  were  amenable  to  the  court  for 
the  publication;  denied  the  right  or  power 
of  the  court  to  call  upon  them  to  answer  as 
in  these  proceedings  required,  and  denied 
that  the  publication  amounted  to  a  contempt. 
The  attorney  general  thereupon  demurred 
to  the  answer,  on  the  ground  that  it  set  up 
no  defense,  and  stated  no  reason  why  attach- 
ment should  not  issue  against  defendants. 
The  facts  relative  to  the  pendency  of  the 
cause  of  Bardsley  v.  Sternberg  were  of  record 
in  this  court  when  the  case  was  argued.  The 
cause  of  Bardsley  v.  Sternberg  was  argued 
and  submitted  at  the  May  session,  1897.  On 
June  22,  1897,  an  opinion  was  filed  by  this 
court  affirming  the  judgment  of  the  superior 
court  in  such  cause,  two  of  the  judges  at  that 
time  dissenting  from  the  opinion  then  filed. 
On  July  20,  1897,  counsel  for  the  appellant 
Bardsley  duly  filed  a  petition  for  rehearing, 
and  a  rehearing  thereafter  was  granted,  and 
the  cause  reargued  in  this  court.  On  Febru- 
ary 18,  1898,  the  opinion  of  the  court  was 
filed  reversing  the  judgment  of  the  superior 
court.  On  February  24,  1898,  a  dissenting 
opinion  in  which  two  of  the  judges  joined 
w£U3  filed. .  On  February  28,  1898,  a  petition 
for  a  modification  of  the  opinion  of  the  ma- 
jority of  the  court  filed  on  the  18th  day  of 
February  was  filed  in  this  court  by  Messrs. 
John  P.  Judson,  John  C.  Stallcup,  and  B.  F. 
Heuston,  attorneys  for  respondent;  and  on 
March  2,  1898,  a  majority  opinion  of  the 
court  was  filed,  denying  the  last  petition  for 
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modification  of  the  opinion  of  rerenal,  and 
final  judgment  entered  in  the  cause  on  the 
2d  day  of  March  1898  (18  Wash.  650),  and 
•on  March  9,  1898,  the  remittitur  issued. 

Section  5,  art.  1,  of  the  Ck>nstitutioa  of 
Washington,  contained  in  the  Bill  of  Rights, 
is  as  follows:  ^'Ever^  person  may  freely 
speak,  write,  and  publish  on  all  subjects,  be- 
ing responsible  for  the  abuse  of  tha4;  right." 
The  statute  of  the  state  defining  contempts 
(2  Ballinger's  Codes  k  Statutes,  9  6796,  2 
Hiirs  Code,  $778)  is  as  foUo^vs:  ''The  fol- 
lowing acts  or  omissions,  in  respect  to  a 
court  of  justice  or  proceedings  therein,  are 
deemed  to  be  contempts  of  court :  ( 1 )  Dis- 
orderly, contemptuous,  or  Insolent  behavior 
toward  the  jud^e  while  holding  the  couii, 
tending  to  impair  its  authority,  or  to  inter- 
rupt the  due  course  of  a  trial  or  other  judi- 
<*i<u  proceedings:  (2)  a  breach  of  the 
peace,  boisterous  conduct,  or  violent  disturfo- 
anoe  tending  to  interrupt  the  due  course  of 
A  trial  or  other  judicial  proceeding;  (3) 
misbehayior  in  ofllce,  or  other  wilful  neglert 
or  violation  of  duty  by  an  attorney,  clerk, 
sheriff,  or  other  person  app|ointed  or  selected 
to  perform  a  judicial  or  ministerial  service; 
(4)  deceit,  abuse  of  the  process,  or  proceed- 
ing of  the  court  by  a  party  to  an  action, 
suit,  or  special  piooeeding;  (5)  disobedience 
of  any  lawful  judgment,  decree,  order,  or 
process  of  the  court;  (6)  assuming  to  be  an 
attorney  or  other  officer  of  the  court,  and 
;acting|[  as  such  without  authority  in  a  partic- 
ujsr  instance;  (7)  rescuing  any  person  or 
property  in  the  lawful  custody  of  an  officer, 
nela  by  such  officei  under  an  order  or  process 
•of  such  court;  (8)  unlawfully  detaining  a 
witness  or  party  to  an  action,  suit,  or  pro- 
eecding  while  ffoing  to,  remaining  at,  or  re- 
turning from,  uie  court,  where  the  same  is  for 
trial;  (9]r  any  other  unlawful  interference 
with  the  process  or  proceedings  of  a  court; 
(10)  disobedience  of  a  subpcena  duly  served, 
or  refusing  to  be  sworn  or  answer  as  a  wit- 
ness; (11)  when  summoned  as  a  juror  in  a 
ocurt,  improperly  conversing  with  a  party  to 
an  action,  suit,  or  proceeding  to  be  tried  at 
such  court,  or  with  any  other  person  in  re- 
lation to  the  merits  of  such  action,  suit,  or 
proceeding,  or  receiving  a  communication 
from  a  partj^,  or  other  person  in  respect  to 
it,  without  immediately  disclosing  the  same 
to  the  court;  (12)  disobedience  by  an  infe- 
rior tribunal,  maffistrate,  or  officer  of  the 
lawful  judgment,  decree,  order,  or  process  of 
A  superior  court,  or  proceeding  in  an  action, 
suit,  or  proceeding  contrary  to  law,  after 
such  action,  suit,  or  proceeding  shall  have 
been  removed  from  the  jurisdiction  of  such 
inferior  tribunal,  magistrate,  or  officer."  Sec- 
tion 5809  of  the  same  Code  (2  Hill's  Code,  8 
789 )  is  as  follows :  "Persons  proceeded  against 
according  to  the  provisions  of  ihU  chapter 
are  also  liable  to  indictment  [or  informa- 
tion] for  the  same  misconduct,  if  it  be  an  in- 
dictable offense,  but  the  court  before  which 
a  conviction  is  had  on  the  indictment  [or  in- 
formation] in  passing  sentence  shall  take 
-into  consideration  the  punishment  before  in- 
flicted." 

1.  On  the  25th  day  of  February,  1898,  a 
formal  communication  was  received  by  ^e 
43  L.  R.  A. 


court  from  a  reputable  member  ci  the  bar  of 
the  city  of  SeB4]tle,  inclosing  a  copy  of  the 
newspaper  cootaining  the  publication  set  out 
ill  the  mformatioii,  and  praying  its  consider-' 
ation  by  the  court ;  and  on  the  same  day  the 
newspaper  containing  the  publictttkHi  was 
delivered  by  mail  to  several  member^  of  the 
court.  The  oHnniunication  and  subject-mat- 
ter thereof  were  then  sulmitted  to  the  at- 
torney ffeneral  by  the  court,  and  be  there- 
upon filed  t^e  information.  The  principal 
question  raised  hv  the  answer  of  the  defend- 
ants, and  argued  by  their  counsel,  is  that, 
uMer  the  facts  above  stated,  defendants  had 
a  right  to  puUish  the  facts  and  comments  in 
the  publication  set  forth  in  the  information. 
It  is  also  maintained  by  the  learned  counsel 
for  defendants  that  §  5,  art.  1,  of  tSie  Ck»nsti- 
tution  of  Washington  guarantees  to  defend- 
ants, as  charged,  immunity  from  the  jiHis- 
diction  and  process  in  the  nature  of  con- 
tempt of  any  court  or  judicial  tribunal  of 
acy  character  whatever.  In  support  of 
their  contention,  oounsel  for  defendants  have 
cited  authorities  from  the  courts  of  same  of 
the  other  states. 

The  case  of  Dunhatn  v.  State  (decided  in 
1858)  6  Iowa,  245,  was  an  appeal  from  a 
conviction  of  contempt  in  the  district  court 
of  t^e  editor  of  a  newspaper  for  publication 
of  matter  deemed  offensive  to  the  court 
The  Iowa  statute,  which  was  construed,  de- 
fined a  contempt  as  "contemptuous  or  in- 
solent behavior  toward  the  court,  while 
engaged  in  the  discharge  of  a  judicial  duty, 
which  may  tend  to  impair  the  respect  doe 
to  its  authority."  The  court  said,  after  stat- 
ing the  acts  of  the  respondent:  "It  will  be 
observed  that,  except  in  reliiAion  to  his  com- 
ments, and  the  publication  made  of  the  pro- 
ceeding in  his  own  case,  on  the  first  hear- 
ing his  articles  had  reference  entirely  to 
caies  that  were  not  before  the  court ;"  and  as 
"there  was  no  rule,  general  or  special,  pro- 
hibiting the  publication  of  the  speeches  of 
counsel,  remarks  of  the  court,  or  giving  a 
statement  of  the  prooeedings,"  it  did  net, 
under  the  drcumstances,  amount  to  a  con- 
tempt. The  court  also  observed:  "We  are 
strongly  inclined  to  think,  however,  that  the 
provisions  of  the  (yode  upon  this  subject 
must  be  regarded  as  a  limitation  upon  the 
pftwer  of  the  courts  to  punish  for  any  other 
contonpts.  We  can  conceive  of  no  possible 
state  of  case  in  which  the  exercise  of  this 
power  might  become  necessary  for  the  pro- 
tection of  the  court  or  the  due  administra- 
tion of  the  law,  tha£  is  not  eovered  by  these 
provisions.  If  such  a  case  should,  by  pos- 
sibility, arise,  we  would  not  say  that,  by 
viitue  of  its  inherent  power,  the  punishment 
might  not  be  inflicted.^'  It  will  De  observed 
in  this  case  that  the  gravamen  of  the  publi- 
cation made  by  the  defendant  was  criueiBin 
and  severe  denunciation  of  the  district  judse 
for  rulings  in  two  cases  which  were  final^ 
concluded  before  the  publication  was  made; 
and  the  court  does  not  seem  to  regard  the 
publication  of  proceeding  occurrii^  in  a 
contempt  proceeding  against  the  defendant 
as  falling  within  the  statute,  in  the  absence 
of  a  rule  of  the  court  forbidding  the  publi- 
cation of  such  proceedings  while  still  pend- 
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ipg.  In  1875,  in  the  case  of  State  v.  Ander- 
sen, 40  Iowa,  207,  cited  by  counsel,  the 
court,  referring  to  Dunham  v.  State,  6  Iowa, 
245,  said:  "In  that  case  it  was  held  that 
the  publication  of  articles  in  a  newspaper,  re- 
flecting upon  the  conduct  of  a  judge  in  rela- 
tion to  a  cause  pending  in  court,  which  had 
been  disposed  of  before  the  publication,  how- 
ever unjust  and  libelous  the  publication  may 
be,  did  not  amount  to  contemptuous  or  vio- 
lent behavior  towards  the  courts"  under  the 
statute;  "nor  tha^  such  articles  were  so  cal- 
cuJated  to  impede,  embarrass,  or  obstruct 
tr.e  court  in  the  administration  of  the  law 
as  to  justify  the  summary  punishment  of  the 
offender,"  under  the  statute.  And  in  the 
case  in  hand  the  court  said:  "The  proceed- 
ings in  the  cause  had  been  brought  to  a  close, 
and  what  was  said  in  the  published  article 
could  in  no  manner  influence  the  rdlings  of 
the  court.  The  publication  was  not  con- 
temptuous or  insolent  behavior  towards  the 
<x>urt  Vhile  engaged  in  the  discharge  of  a 
judicial  duty,'  tending  to  impair  the  respect 
due  to  its  authority."  And  the  court  ex- 
pressly concludes  with  this  declaration: 
**Whetherj  in  case  the  article  in  question  had 
been  published  while  the  court  was  engaged 
in  the  trial,  or  before  the  termination,  of  the 
«ause  in  which  the  rulings  of  the  court  are 
ciiticised,  it  would  have  been  sufficient  to 
justify  the  court  in  punishing  the  author  for 
contempt,  we  do  not  decide,  for  the  reason 
that  such  state  of  case  is  not  before  us  on  the 
record."  It  may  be  observed  that  these  two 
ci-.9es  do  not  decide  whether  in  Iowa  the 
•c&urt  may  punish  contempts  other  than  spec- 
ified in  the  statute,  nor  whether  the  court 
would  deem  a  publication  tending  to  embar- 
TV?%  or  influence  vhe  court  in  a  pending  cause 
a.  contempt,  and  therefore  do  not  aid  the 
court  to  any  considerable  extent  in  the  case 
at  bar. 

The  case  of  Storey  y.  People,  79  111.  45,  was 
where  a  publication  in  a  newspaper  censured 
the  action  of  the  grand  jury,  questioned  its 
integrity  as  a  body,  and  indirectly  attacked 
the  moral  character  of  certain  of  its  mem- 
bers; but  the  publication  was  made  after  the 
grand  jury  had  acted  upon  and  returned 
three  indictments  against  defendant;  which 
had  already  been  filed  in  the  court,  and  at 
the  time  of  the  publication  of  the  record 
there  were  no  complaints  pending  before  the 
■grand  jury  of  any  kind  against  the  defend- 
ant. The  court  said:  "The  only  question, 
therefore,  is,  assuming  the  articles  to  be  li- 
belous, whether  the  publishing  of  a  libel  on 
;a  grand  jury,  or  on  any  of  the  members  there- 
of, because  of  an  act  already  done,  may  be 
summarily  punished  as  a  contempt.  We  do 
Dot  understand  the  articles  as  having  a  ten- 
-dency  directly  to  impede,  embarrass,  or  ob- 
struct the  grand  jury  in  the  discharge  of  any 
of  its  duties  remaining  to  be  discharged  aft- 
•er  the  publications  were  made.  No  allusion 
is  made  to  any  matter  upon  which  the  mem- 
tors  were  thereafter  to  act,  and  there  could 
tlierefore,  of  necessity,  be  no  attempt  to  in- 
terfere with  the  exercise  of  their  free  and  un- 
l)iased  judgments  as  to  such  matters."  And 
the  court,  referring  to  the  oase  of  People  v. 
Wilson,  64  111.  196,  16  Am.  Rep.  528,  defined 
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p/ecisely  what  was  considered  and  adjudged 
in  that  case, — "that  the  cause  in  reference 
to  which  the  article  was  published  was  then 
pending  before  the  court,  undecided,  and 
that  the  article  was  calculated  to,  and  waa 
designed  to,  influence  the  members  of  the 
court  in  deciding  it";  and  further  observes 
that,  "since  the  decision  of  that  case,  the 
statutes  have  been  revised,  and  the  provi<;ion 
in  r^ard  to  contempts,  before  quoted,  has 
been  repealed,  leaving  no  statute  in  force  on 
that  subject,  except  in  regard  to  the  enforce- 
ment of  decrees  in  chancery,  and  the  punish- 
ment of  certain  speciflc  offeneAes,  such  as  the 
failure  of  jurors  to  attend  in  obedience  to 
summons,  the  failure  of  officers  to  make  serv- 
ice and  return  of  writs,"  etc.,  but  observes : 
"Courts,  however,  possess  certain  common- 
law  powers,  subject  to  modifications  that 
may  have  been  imposed  by  our  Constitution 
and  statutes,  among  which  is  included  that 
of  punishing  for  contempt." 

The  case  of  OaJland  v.  Oalland,  44  Cal. 
475,  13  Am.  Rep.  167,  was  one  of  contempt  in 
a  court  of  equity  by  a  husband  for  not  pay- 
in?  a  monthly  sum  for  his  wife's  support, 
which  he  had  been  adjudged  to  pay;  and  on 
appeal  the  supreme  court  merely  decided 
that  the  defendant  mi^ht  purge  himself  from 
tlie  contempt  by  showing  that  he  was  unable 
to  pay  it,  and  that  the  inability  had  not  been 
created  by  his  own  act. .  We  presume  the 
case  was  cited  because  of  the  following  lan- 
guage of  the  opinion:  "In  this  state  the 
power  of  courts  to  punish  for  contempt  has 
been  regulated  by  statute.  .  .  .  This  is 
a  limitation  upon  the  power  formerly  exer- 
cised by  courts  to  punish  for  contempt;  but 
whether  courts  in  this  state  can  exercise 
power  in  this  respect  in  cases  not  named  in 
the  statute,  or  otherwise  than  it  has  provid- 
ed, we  are  not  called  upon  in  this  case  to  con- 
sider. In  our  opinion,  however,  where  one 
is  called  before  a  court  to  answer  for  con- 
tempt for  not  doin^  an  act  which  he  has  been 
adjudged  to  do,  inquiry  may  properly  be 
had  as  to  whether  it  is  still  in  his  power  to 
do  it,  and  if  it  be  not,  he  should  not  be  ad- 
judged ^ilty."  We  cannot  perceive  that  the 
case  is  m  point. 

The  case  of  Johnson  ▼.  San  Fr<incisoo  City 
d  Connty  Super.  Ct.  63  Cal.  578,  arose  upon 
the  refusal  of  the  court  to  allow  process  to  a 
defendant  in  a  divorce  suit  on  the  ground  that 
he  had  not  obeyed  the  order  of  the  court  re- 
quiring him  to  pay  plaintiff  her  costs  and 
counsel  fees.  The  California  Code  [Civ. 
Proc.  §  18]  contained  this  provision:  "No 
statute,  law,  or  rule  is  continued  in  force 
bocause  it  is  consistent  with  the  provisions 
of  this  Code  on  the  same  subject;  but  in  all 
oases  provided  for  by  this  Code,  all  statutes, 
laws,  and  rules  heretofore  in  force  in  this 
state,  whether  consistent  or  not  with  the 
provisions  of  this  Code,  unless  expressly  con- 
tinued in  force  by  it,  are  repealed  and  ab- 
rogated." The  discussion  in  this  case  waa 
upon  the  quantum  and  manner  of  the  pun- 
ishment that  could  be  pronounced  by  the 
court  for  a  disobedience  of  its  order  upon 
tht  defendant,  and  the  court  held  that,  the 
statute  having  prescribed  the  punishment, 
such  provision  was  controlling. 
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Coniisd  for  defendants  seem  to  rely  more 
pairticiilarly  upon  the  case  of  State  t.  Kaiser, 
20  Or.  50,  8  L.  R.  A.  584.  This,  again,  was 
a  punishment  by  the  district  court  of  a  pub- 
lisner  of  a  newspaper  for  a  libelous  publica- 
tion concerning  the  lud^  of  the  court.  The 
Code  of  Oregon  is  identical  with  ours.  The 
court  observes:  ''The  inherent  power  of  a 
court  of  justice  to  punish  parties  for  con- 
tempt who  commit  acts  which  have  a  direct 
tendency  to  obstruct  or  embarrass  its  pro- 
ceedings in  matters  pending  before  it,  or  to 
influence  decisions  regarding  such  matters, 
is  undoubted;  4>nt  it  can  ^u-dly  be  main- 
tained, from  the  adjudications  had  upon  the 
subject  in  the  various  states,  that  such  power 
is  broad  enough  to  vest  in  the  court  the  au- 
thority to  so  punish  anyone  for  criticising 
the  court  on  account  of  its  pro«?edure  in  mat- 
ters whidi  have  fullv  terminated,  however 
much  its  dignity  and  standing  may  be  af- 
fected thereby.  ...  In  any  event,  it  seems 
to  me  that  the  legislature  has  authority  to 
limit  the' power  of  courts  in  regard  to  matters 
of  contempt  to  the  punishment  only  of  such 
a/*ts  as  are  specified  in  the  sections  of  the 
Code  above  set  out.  .  .  .  The  publica- 
tion, according  to  the  general  definition  giv- 
en by  Blackstone  and  oy  some  of  the  more 
modem  laiw  writers  upon  the  subject^  would 
probably  constitute  contempt;  but,  under  the 
Code  of  this  state,  it  does  not;  nor  do  I  think 
it  would  according  to  the  weight  of  decisions 
made  under  the  institutions  of  the  various 
states.  If  it  had  reflected  upon  the  conduct 
of  the  court  with  reference  to  a  pending  suit, 
and  tended  in  any  manner  to  influence  its 
decision  therein,  it  would,  unquestionably, 
have  been  a  contempt;  but  it  was  not  shown 
that  any  suit  was  then  pending  by  which  the 
rights  of  any  litigant  were,  or  could  have 
been,  affected  by  it."  It  will  be  observed  the 
supreme  court  of  Oregon,  upon  a  statute 
identical  with  ours,  holds  that  a  publication 
tending  to  embarrass  or  influence  the  action 
of  the  court  in  a  cause  pending  before  it  is 
contempt.  All  the  cases  cited  by  counsel 
for  the  defendant!*  have  thus  been  examined, 
and  in  them  does  not  seem  to  be  found  any 
substantial  support  of  the  principle  of  con- 
stitutional construction  invoked  here  by 
them. 

2.  The  constitutional  liberty  of  speech  and 
the  press  and  the  guaranties  against  its 
abrid^ent  are  founa  in  the  laws  of  all  the 
American  states  and  the  Federal  Constitu- 
tion, and  undoubtedly  primarily  erew  out  of 
the  censorship  of  articles  intended  for  publi- 
cation by  puDlic  authority.  Such  a  censor- 
ship was  inconsistent  with  free  institutions, 
ana  with  that  free  discussion  of  ell  public 
officers  and  agents  re<}uired  for  the  intelli- 
gent exercise  of  the  right  of  suffrage;  and 
thus  the  common  law  of  libel  was  almost  uni- 
versally revised  by  statute,  so  that  the  truth 
of  the  publication  could  be  given  in  evidence 
as  defense.  The  arbitrary  rule  existing  in 
England  before  the  American  Revolution  was 
thus  abrogated  in  this  country.  Parliament 
had  assumed  anextensivepower  to  punish  for 
contempt,  as  had  likewise  the  English  courts 
of  common  law.  Under  the  rule  frequently 
enforced  by  the  English  courts  of  that  period, 
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any  criticism  upon  a  judicial  officer  made  at 
any    time   after   the   determination   of    the 
cai^se,  of  an  offensive  character,  was  deemed 
a  contempt  of  courts  and  thus  the  rule  was 
dangerous  to  public  and  individual  liberty. 
This  rule,  however,  has  long  since  been  abro- 
gated in  England,  and  the  law  of  contempt 
there  may  be  said  to  be  now  simikur  to  that 
announced  by   the  greater  number  of   the 
American  courts.    Judge  Cooley,  on  Consti- 
tutional Limitations,  5th  ed.  p.  521,  says: 
"The  constitutional  liberty  of  speech  and  of 
tlie  press,  as  we  understand  it,  implies  a 
right  to  freely  utter  and  publish  wlM^ver 
the  citizen  may  please,  ana  to  be  protected 
against   any   responsibility   for    so    doing, 
except  so  far  as  such    puUications,    from 
their   blasphemy,  obscenity,   or   scandalous 
character,  may  be  a  puUic  offense,  or  as  by 
their  falsehood  and  malice  they  may  injuri- 
ously affect  the  stranding,  reputation,  or  pe- 
cuniary  interests    of   individuals.     Or,    to 
state  the  same  thing  in  somewhat  different 
words,  we  understaM  liberty  of  speech  and 
of  the  press  to  imply,  not  only  liberty  to  pub- 
lish, but  complete  immunity  from  legal  cen- 
sure and  punishment  for  the  publication,  so 
long  as  it  is  not  harmful  in  its  character, 
when  tested  by  sudi  standards  as  the  law 
affords.    For  these  standards,  we  must  look 
to  the  common-law  rules  which  were  in  force 
wlien  the  constitutional  guaranties  were  es- 
tablished, and  in  reference  to  which   they 
have  been  adopted."    And  the  same  eminent 
jurist  and  commentator  on  constitutional  law 
further  says,  at  another  place:     "It  is  also 
been  held  in  many  cases  that  the  publication 
of  an  article  in  a  newspaper  commenting  on 
proceedings  in  court  then  pending  and  unde- 
teimined,  or  upon  the  court  in  its  relation 
thereto,  made  at  a  time  and  under  circom- 
stances  calculated  to  affect  the  course  of  jus- 
tice in  SUCH  proceedings,  and  obviously  in- 
tended for  that  purpose,  may  be  punished  as 
a  contempt,*  even  though  the  court  was  not  in 
session  when  the  pin>lication    was  made." 
And  Mr.  Bishop,  a  leading  commentator  on 
American  Criminal  Law,  says :     By  the  com- 
monly accepted  doctrine,  "any  publication, 
whether  by  parties  or  strangers,  relating  io  a 
cause  in  court,  tending  to  prejudice  the  pub- 
lic as  to  its  merits,  and  to  corrupt  or  em- 
barrass the  administration  of  justice,— -or  re- 
flecting on  the  tribunal  or  its  proceedings,  or 
oil  the  parties,  the  jurors,  the  witnesses,  or 
the  counsel, — ^may  be  visited  as  a  contempt." 
2  Bishop,  Kew  Crim.  L.  §  259.    The  learned 
editor  of  American  Decisions,  Mr.  Freeman, 
in  notes  upon  the  Case  of  Sturoo  (N.  H.)  97 
Am.  Dec.  630,  states  the  rule  from  all  the  au- 
thorities:    "It  has  lon^  been  settled,  and  is 
now  generally   acknowledged,   that   certain 
publications  in  newspapers  may  amount  to 
contempts  of  court,  ana  may  be  summarily 
punished  as  sudh.    Publications  pending  a 
suit,  reflecting  upon  the  court,  the  jury,  the 
parties,  the  Sflcers  of  the  court,  or  the  at- 
torneys, with  reference  to  the  suit,  and  hav- 
ing a  tendency  to  influence  the  action  of  the 
tribunal  before  which  the  case  is  pending,  i> 
a  contempt  of  that  court,  which  may  be  sum- 
marily punished  by  atachment."    2  Story, 
Const.  §§  1774-1884;  Em  parte  BoUman,  4 
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Cranch,  75,  2  L.  ed.  554;  Ex  itarte  Kearney , 
7  Wheat.  38,  5  L.  ed.  301 ;  Anderson  v.  Dunti, 
6  Wheat.  204,  5  L.  ed.  242;  Ex  parte  Berg- 
man, 3  Wyo.  395;  8avin,Peiiiioner,\Zl  U.S. 
267,  33  L.  ed.  50.  Rapalje,  a  careful  au- 
thority  on  Contempt,  fiays,  §  56,  p.  70,  with 
reference  to  publications  reflectine  on  the 
court  or  its  proceedings:  "Any  puolication, 
pending  a  suit,  reflecting  on  the  court,  the 
parties  to  the  suit,  the  witnesses,  the  jurors, 
or  the  counsel,  is  a  contempt  of  court.'' 

The  common  law  was  adopted  at  the  or- 
ganization of  Wabhinffton  territory  by  the 
first  legislative  assembly.  The  state  legisla- 
ture enacted  (Laws  1891,  p.  31):  ''The 
common  law,  so  f^r  as  it  is  not  inconsistent 
with  the  Constitution  and  laws  of  the  United 
States,  or  of  the  state  of  Washington,  nor 
incompatible  with  the  institutions  and  condi- 
tion of  society  in  this  state,  shall  be  the  rule 
of  decision  in  all  the  courts  of  this  state."  The 
law  of  contempt  as  enacted  by  the  legisla- 
ture of  this  state,  and  hereinbefore  set  out, 
is  declaratory  of  the  conunon  law  of  con- 
tempt, as  construed  by  the  ^reat  majorit^r  of 
the  American  courts.  This  was  the  view 
hUd  by  the  supreme  court  of  Oregon  in  State 
V.  Kaxeer,  20  Or.  50,  8  L.  R.  A.  584,  in  con- 
struing the  same  statute.  Chief  Justice 
Thayer,  in  that  case,  delivering  the  opinion 
of  the  court,  said:  "As  I  view  the  said  sec- 
tions of  the  Code,  they  are  little  more  than 
declaratory  of  the  law  upon  the  subject  of 
contempt  as  understood  by  a  large  propor- 
tion of  the  courts  of  the  several  states  at  tiie 
time  of  their  adoption."  And  the  various 
adjudications  of  the  American  courts  re- 
ferred to  have  all  had  in  view  similar  consti- 
tutional guaranties  of  freedom  of  speech  and 
pi'pss  as  found  in  our  state  Constitution. 
The  publisher  of  the  article  may  be  respon- 
sible in  a  civil  or  criminal  action  for  libel ; 
but  if  the  article  is  calculated  to  embarrass 
or  influence  a  coart  or  prevent  a  fair  trial 
between  suitors  in  court,  either  by  disturbing 
the  independent  verdict  of  the  jury  or  ths 
independent  and  unbiased  conclusion  of  the 
court,  it  is  contempt;  and  a  jud^e  of  the 
court  cannot  in  any  action  of  libel,  however 
it  may  reflect  upon  him  personally,  recover 
damages  for  such  contempt.  It  is  not  a  per- 
sonal wrong,  and  does  not  affect  the  judge 
personally;  but  it  is  such  an  offense,  as  has 
been  observed,  as  alone  affects  the  court  and 
the  administration  of  justice,  and  the  com- 
mon law  and  statute  affirmatory  thereof  vest 
the  punishment  of  such  contempt  in  the 
court.  The  legislature  of  this  state  has  spec- 
ified punishment  for  contempts,  and  nas 
adopted  the  common  law  relating  to  them. 
The  right  of  suitors  in  courts,  and  of  persons 
chargMl  with  offenses,  to  a  fair  trial,  is  guar- 
anteed by  our  fundamental  law.  This  is  a 
saered  right,  of  very  ancient  origin.  It  was 
the  cause,  and  is  the  only  reason,  for  the  ex- 
istence of  the  judiciary  as  a  co-ordinate  de- 
partment of  the  sovereignty  of  the  state.  It 
IS  this  right  of  impartial  trisil  which  is  vio- 
lated by  the  publication  and  submission  of 
an  article  to  the  court  while  a  cause  is  pend- 
ar.d  yet  undetermined,  tending  to  embarrass 
or  influence  the  court  in  its  final  conclusion ; 
and  the  individual  liberty  of  the  citizen  is 
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gone  when  his  personal  rights  are  endangered 
or  lost  by  such  extraneous  influences.    It  i^ 
tliis  protection  of  the  rights  of  suitors  in  a 
judicial  action  which  compels  the  courts  to 
exercise  their  jurisdiction  of  contempt.    It 
is  sometimes  a  delicate  power  for  the  court 
to  exercise.    It  will  orainarily  much  more 
readily  exercise  its  power  to  punish  such 
contempts  when  the  cSffensive  acts  have  been 
directed  towards  the  improper  control  or  in- 
fluence of  a  jury  or  vdtness  or  some  officer 
of  the  court,  for  the  reason  that,  when  such 
acts  are  directed  towards  a  court,  there  is  al- 
ways something  of  the  appearance  of  the  per- 
sonality of  the  court  involved.    As  observed 
by  the  supreme  court  of  Illinois  in  People  v. 
WiUon,  64  111.  221,  16  Am.  Rep.  628:  "The 
respondents  are  correct  in  saying  in  their 
answers  that  thev  have  a. right  to  examine 
the  proceedings  of  any  and  every  department 
of  the  government.     Far  be  it  from  us  to  de- 
ny that  riffht.    Such  freedom  of  the  press  is 
indispensable  to  the  preservation  of  the  free- 
dom of  the  people.    But  certainly  neither 
these  respondents  nor  any  intelligent  person 
connected  with  the  press,  and  having  a  just 
idea  of  its  responsibilities  as  well  as  its  pow- 
ers, will  claim  that  it  may  seek  to  control 
the  administration  of  justice,  or  influence 
the  decision  of  pending  causes.    A  court  will, 
of  course,  endeavor  to  remain  wholly  unin- 
fluenced by  publications  like  that  under  con- 
sideration; out  will  the  community  believe 
that  it  is  able  to  do  so?    Can  it  even  be  cer- 
tain in  reeard  to  itself?    Can  men  always  be 
sure  of  their  mental  poise?    A  timid  man 
mi^ht  be  influenced  to  ^eld,  while  a  com- 
bative man  would  be  driven  in  the  opposite 
direction.  Whether  the  actual  influence  is  on 
one  side  or  the  other,  so  far  as  it  is  felt  at 
all,  it  becomes  dangerous  to  the  administra- 
tion of  justice.    Even  if  a  court  is  happily 
composed  of  judges  of  such  firm  and  equal 
temper  that  they  remain  wholly  uninfluenced 
in  either  direction,  nevertheless  a  disturbing 
element  has  been  thrown  into  the  council 
chamber,  which  it  is  the  wise  policy  of  the 
law  to  exclude.    ...    It  maybe  said  that, 
as  long  as  the  court  was  conscious  it  had  not 
been  frightened  from  its  propriety  by  the  ar- 
ticle in  question,  the  wiser  course  would 
have  been  to  pass  it  by  in  silence.    So  far  as 
we  are  personally  concerned,  we  should  have 
preferred  to  do  so.    .     .    .    But  a  majority 
of  the  court  were  of  opinion  that  this  pub- 
lication could  not  be  disregarded  without  in- 
fidelity to  our  duty.    By  our  relations  to  the 
bar,  to  the  suitors  in  our  court,  to  the  entire 
judiciary  of  the  state,  and  to  the  state  itself, 
we  felt  constrained  to  call  the  persons  re- 
sponsible for  this  publication  to  account." 
See  also  State,  Eaekelly  v.  Faulda,  17  Mont. 
140;  Re  Eughea,  8  N.  M.  225;  People,  Con- 
nor^ V.  Stapleton,  18  Colo.  568,  23  L.  R.  A. 
787;  Cooper  v.  People,  Wyatt,  13  Colo.  337, 
6  L.  R.  A.  430;  Com,  v.  Dandridge,  2  Va.  Cas. 
414;  State  v.  Frew,  24  W.  Va.  416,  49  Am. 
Rep.  257.    The  last  case  cited  is  an  exhaus- 
tive and  thorough  compilation  of  the  Ameri- 
can  authorities    upon   the   subject   of   con- 
tempt.    The  judiciary  of  this  state  was  cre- 
ated by,  and  its  jurisdiction  and  the  specifi- 
cations of  its  judicial  functions  written  in. 
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the  ConBiitution.  It  receives  its  mandate 
from  the  sovereign  people,  and  it  is  respon- 
sible to  them  for  the  faithful  discharge  of  its 
ti  ust.  Its  sole  authority  from  them  is  to  de- 
clare the  law  of  the  state,  and  by  its  process 
enforce  that  law;  and  it  cannot  make  or  re- 
vise any  law.  It  can  no  more  decline  the  ex- 
ercise of  rightful  authority  in  the  determina- 
tion of  a  case  presented  to  it  than  it  can 
overstep  its  rightful  authority  in  the  as- 
sumption of  arbitrary  power.  A  timorous 
judiciary  shrinking  ircm.  a  rightful  declara- 
tion of  the  law  is  alike  dangerous  to  civil 
rights  and  personal  liberty  with  a  corrupt 
and  arbitrary  one.  As  declared  by  the  su- 
preme court  of  Virginia  in  Com,  y,  Dan- 
dridge,  2  Va.  Cas.  414,  from  the  standpoint 
of  able  jurists:  "They  cannot  but  feel  it  a 
delicate  and  invidious  task  to  define  and  de- 
cide upon  the  extent  of  their  own  powers, 
nor  be  ignorant  that  the  judgment  they  are 
called  upon  to  render  may  expose  them,  on 
the  one  hand,  to  the  imputation  of  timidity 
and  irresolution,  or,  on  the  other,  to  that  of 
usurpation  and  tyranny.  The  verity  of  these 
suspicions  would  not  be  more  unworthy  of 
the  judges  than  the  fact  of  their  shrinking 
from  this  <j|uestlon,  because  of  the  consequen- 
ces in  which  themselves  might  be  involved 
by  it.  .  .  .  In  this  country,  we  know  no 
privileges  but  such  as  exist  for  the  public 
good.  Many  such  privileges  we  have;  from 
those  which  appertain  to  the  legislature  it- 
self, even  down  to  such  as  belong  to  the  low- 
est executive  officer.  Those  which  surround 
the  administration  of  justice  •  belong  to  the 
same  order.  Ck>urts,  their  officers  and  proc- 
ess, are  shielded  from  invasion  and  insult, 
not  from  any  imaginary  sanctity  in  the  in- 
stitutions themselves,  or  the  persons  of  those 
who  compose  them  (as  in  the  political  cuid 
ecclesiastical  establishments  of  anoUier 
hemisphere),  but  solely  for  the  purpose  of 
giving  them  their  due  weight  and  authority, 
and  to  enable  those  who  e^minister  them  to 
discharge  their  functions  with  impartiality, 
fidelity,  and  effect.  This  is  the  true  test  of 
every  privilege  not  granted  by  statifte,  and 
is  tne  spirit  of  everyone  (not  merely  pri- 
vate) which  is  so  secured.^* 

The  court  in  the  case  at  bar  has  concluded 
that  the  publication  made  by  the  defendante, 
if  published  while  the  case  of  Bardaley  v. 
Btemherg  was  pending  here,  under  the  facts 
above  stated,  is  a  contempt,  under  the  laws 
of  this  state.  In  such  conclusion  it  is  not  in- 
tended te  intimate  or  sugsest  that  any  citi- 
zen of  the  state  has  not  a  legal  right  to  com- 
ment upon,  criticise,  and  freely,  and  without 
restriction  frpm  any  lawful  authority,  dis- 
cuss any  cause  determined  by  any  of  the 
oourte  of  this  state  after  the  final  disposition 
of  such  case;  or  that  any  restriction  of  fair 
and  impartial  reporting  of  cases  pending  in 
courts,  unless  forbidden  by  rule,  is  now  im- 
posed by  our  laws.  The  officers  who  compose 
the  courte  are  selected  by  the  people  of  the 
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state  for  the  discharge  of  their  duties.  The 
freest  discussion  of  individual  merits,  ca- 
pacity, and  character  is  necessary  for  an  intel- 
ligent exercise  of  suffrage  in  the  electicm  of 
judges,  as  of  all  other  officers  of  the  state. 
An  action  has  beer  deemed  pending  in  this 
court  until  the  remittitur  issued;  but  coun- 
sel have  argued  that,  although  the  statute 
does  not  determine  when  jurisdiction  ends 
in  this  court,  yet  the  court,  having  been  au- 
thorized by  statute  to  frame  rules,  has,  by 
its  rules,  determined  the  question  of  Jbhe  con- 
clusion of  the  case,  and  refers  to  rule  13  (11 
Wash.  718):  "(1)  Every  petition  for  re- 
hearing must  be  filed  within  thirty  days  aft- 
er the  opinion  shall  have  been  rendered,  and 
no  more- than  one  petition  for  a  rehearing  of 
the  same  question  shall  be  filed:  provided, 
that  the  court  may,  in  ite  discretion,  allow 
any  petition  to  be  amended.  The  filing  of  a 
petition  for  rehearing  shall  suspend  the  de- 
cision of  the  court  until  a  ruling  thereon." 
Elliott,  Appellate  Procedure,  says  (f  558)  : 
"A  second  petition  from  the  same  party  will 
not  be  con.*iidered."  And  that  has  been  the 
practice  in  this  court.  The  first  opinion  in 
the  cause  was  followed  by  a  petition  for  re- 
hearing on  the  part  of  the  appellant.  Leave 
to  print  and  file  additional  briefs  was  grant- 
ed by  the  court,  and  the  case  assigned  regu- 
larly, and  reargued  orally  in  the  court,  and 
the  opinion  of  the  majority  of  the  court  then 
filed,  reversing  the  judgment  of  the  superior 
court.  A  petition  was  then  filed  by  counsel 
for  respondent,  praying  for  an  important 
modification  of  the  opinion  filed,  and  subse- 
quently an  opinion  filed  denying  such  modi- 
fication. There  can  be  no  doubt  of  tiie  juris- 
diction of  this  court  over  the  cause  and  the 
power  to  make  any  modification  of  ite  opin- 
ion, until  the  final  judgment  was  rendered, 
and  until  the  remittitur  issued.  Under  the 
law,  the  courte  in  this  stete  are  always  in 
session,  in  legal  contemplation.  ''An  action 
is  'pending'  .  .  .  until  the  judgment 
is  fully  certified."  Anderson,  Iaw  Diet. 
verb.  Pend,  See  Ulshafer  v.  Biexoart^  71  Pa. 
170;  Holland  v.  Fox,  3  El.  k  Bl.  977;  Weg- 
man  v.  Childs,  41  N.  T.  159;  Hayne,  New 
Trial  &  Appeal,  f  §  292,  293. 

From  an  inspection  of  the  article  set  out 
in  the  information,  it  can  readily  be  per- 
ceived that,  thrust  into  the  court  before  its 
final  deliberation  and  final  expression  in  the 
cause  of  Bardaley  v.  Sternberg  it  oomes 
within  all  the  authorities  as  tending  to  em- 
barrass and  disturb  the  conclusion  of  the  tri- 
bunal in  the  determination  of  the  cause  pend- 
ing before  it. 

In  determining  the  punishment  that  Uie 
judgment  of  the  court  will  affix  to  the  con- 
tempt in  this  case,  the  court  has  taken  into 
consideration  that  this  is  the  first  offense 
formally  brought  to  ite  attention  in  the  his- 
tory of  the  state,  and  the  maximum  penalty 
affixed  by  the  stetute  is  reduced  for  that  rea- 
son. 
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WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


John  J.  CARTER,  PZ/f.  in  Err,, 

V. 

COUNTY  COURT  OF  TYLER  COUNJT. 


( 


.W.  Va. ) 


^1.  flliere  a  party  holds  m.  lease  upon 
land  for  oil  and  sas  pnrposes,  upon  the 
usual  terms  and  conditions,  pajing  one  eighth 
of  the  oil  produced  as  royalty,  the  oil  -while 
It  remains  in  9itu  must  be  regarded  as  realty, 
and  as  remaining  the  property  of  the  lessor 
until  brought  to  the  surface. 

2.  The  prospective  production  of  oil 
from  such  well  cannot  be  properly  charged 
to  the  lessee,  on  the  personal  property  books 
of  the  county. 

8.  Under  chapter  29  of  the  Code,  fvhlch 
provides  for  the  assessment  of  taxes, 

the  words,  ^'personal  property,"  as  therein 
nsed,  shall  include  all  fixtures  attached  to  the 
land,  if  not  included  in  the  valuation  of  such 
land  entered  in  the  proper  land  book. 

(January  26,  1899.) 

ERROR  to  the  Circuit  Court  for  Tyler 
County  to  review  a  judgment  affirming 
a  judgment  of  the  County  Court  refusing  to 
correct  an  alleged  erroneous  aasessment  for 
t fixation  against  petitioner  as  the  owner  of 
certain  oil  wells.     Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolui  H.  MoCoy  and  Bobort 
MoEldoiniej,  for  plaintiff  in  error: 

All  property  Is  classed  for  taxation  as  real 
and  personal  property.  Real  property  is 
taxed  on  the  land  books,  but  a  chattel  real 
U  personal  estate. 

Under  the  statute  the  words  "personal 
property"^  include  all  fixtures  attached  to 
lana  not  included  in  the  valuation  of  such 
land  on  the  land  books. 

Code,  chap.  29,  §  4G. 

Is  an  oil  well  part  of  the  chattel  real, 
that  is,  the  oil  lease,  or  a  part  of  the  realty? 

The  basis  of  the  entire  assessment  is  the 
estimated  production  of  the  wells  for  the 
period  of  one  year.  This  certainly  is  not  an 
c-seessment  of  personal  property,  because  the 
property  was  not  then  in  the  possession  of ' 
cnyone  separate  and  independent  of  the  land 
over  it. 

An  assessor  cannot  estimate  the  value  of 
an  oil  well  at  any  average  future  production 
of  such  well,  or  make  such  average  produc- 
tion the  basis  of  any  production  assessment. 

The  wells  are  drilled  under  and  by  virtue 
cf  mining  leases,  and  they  cannot  be  taxed  as 
land  separately  from  the  surface  of  the  land. 

Only  when  the  oil  under  the  surface  is 
owned  by  another  person  than  the  surface 
owner  can  it  be  taxed  separately,  for  it  is 
then  freehold  estate. 

United  States  Coal,  I,  d  Mfg,  Co.  V.  Ran- 

*IIeadnotes  by  English,  J. 


dolph  County  Ct.  38  W.  Va.  201;  State  v. 
South  Penn  Oil  Co.  42  W.  Va.  102. 

There  is  no  authority  under  the  laws  of 
this  state  to  tax  leasehold  interests  for  oil 
and  gas  purposes. 

Mr.  Anthony  SaUthvfor  defendant  in  er- 
ror. 

Enslish,  J.,  delivered  the  opinion  of  the 
court: 

John  J.  Carter  gave  notice  to  the  prosecut- 
ing attorney  of  Tyler  county  that  on  the  17th 
day  of  January,  1894,  he  would  apply  to  the 
county  court  of  said  county,  under  9ft  94,  95, 
96,  and  97  of  chapter  29  of  the  Code,  for  re- 
lief against  an  erroneous  assessment  on  the 
personal  property  books  of  said  county,  in 
which  he  claimed  he  was  erroneously  charged 
with    oil    at    a   valuation    of   $81,000, — 90 
oil  wells, — and  that  he  would  introduce  evi- 
dence of  such  charge,  and  move  said  county 
court  to  enter  an  order  granting  him  relief 
from    such   erroneous    assessment.     In  pur- 
suance of  said  notice,  Carter  presented  his 
petition,  specifying  therein  that  he  waa  as- 
sessed with  90  oil  wells,  at  a  valuation  of 
$81,000,  and  with  $72,000,  as  the  value  of 
capital  used  by  him  in  his  business,  also  set- 
ting forth  therein  the  reasons  why  said  as- 
sessments were  illegal  and  erroneous.     The 
prosecuting  attorney  objected  to  the  consid- 
eration of  so  much  of  the  applicant's  petition 
as  referred  to  the  assessment  of  the  item  of 
$72,000,  value  of  machinery,  etc.,  as  stated 
in  column  18  of  said  personal  property  book, 
upon  the  ground  that  no  notice  of  the  inten- 
tion of  said  petitioner  had  been  given  him 
that  he  would  ask  the  court  to  }^  released 
fiom  the  payment  of  taxes  upon  said  item, 
to    which    objection    the  petitioner    replied 
generally.    As  to  this  objection  the  record 
shows  that  due  notice  of  the  said  petition 
was  given  the  prosecuting  attorney,  and  that 
he  appeared  on  behalf  of  the  state,  and  ob- 
jected to  the  consideration  by  the  court  of 
60  much  of  the  applicant's  petition  aa  re- 
fers to  the  assessment  of  the  item  of  $72,000, 
value  of  machinery,  etc.,  as  stated  in  column 
18,  and  agreed  that  the  said  petition  be  con- 
tinued until  the  6th  of  February,  1894,  which 
had  the  effect  of  waiving  the  notice  required 
by  statute,  the  only  object  of  which  beintf 
that  the  interests  of  the  state,  county,  and 
district  might  be  represented  in  the  matter. 
Now  it  appears  that  the  sum  of  $72,000  was 
assessed  upon  the  engines,  boilers,  rigs,  and 
appurtenances,  such  as  casing,  etc.,  belong- 
ing   to    the    90    wells    in  the    proceedings 
mentioned.     This  machinery  and  the  appli- 
ances connected  therewith  were  in  use  by  the 
petitioner,  Carter,  in  the  production  of  oil 
from  the  wells  he  had  leased;  and,  in  deter- 
mining whether  this  property  was  properly 
placed  upon  the  personal  property  books  of 
said  county,    we    must    determine    whether 


Note. — The  above  case  decides  the  somewhat 
peculiar  question  of  the  right  to  tax  the  interest 
of  Q  lessee  In  an  oil  lease  as  personal  property. 

That  oil  is  to  be  regarded  as  real  estate 
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while  In  the  land,  see  note  to  Williamson  v. 
Jones  (W.  Va)  25  L.  R.  A.  222;  Marshall  v. 
Mellon  (Pa.)  35  L.  R.  A.  816;  and  Williamson 
V.  Jones  (W.  Va.)  38  L.  R.  A.  694. 
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they   should  be  claMed   as   realty   or  per- 
sonalty. 

I  am  not  unaware  of  the  diversity  of  opin- 
ion expressed  by  text  writers,  and  the  al- 
most irreeondlable  conflict  of  decisions  by 
the  different  courts,  which  would  nec- 
essarily be  encountered  in  investigating 
the  question  as  to  when  machinery  and  ap- 
pliances used  hj  tenants  in  the  prosecution 
of  the  various  industries  and  mining  opera- 
tions upon  the  lands  oi  their  lessors  are  to 
be  considered  personalty,  and  when  realty; 
but  we  are  spared  the  labor  and  perplexity 
attending  this  investigation  by  our  statute, 
which  provides  (Code,  chap.  29,  {  46)  that 
the  "words  'personal  oroperty'  as  used  in 
this  chapter  shall  include  all  fixtures  at- 
tached to  land,  if  not  included  in  the  valua- 
tion of  such  land  entered  in  the  proper  land 
book."  The  machinery  and  appliances  about 
these  90  oil  wells  appear  to  have  been 
assessed  to  the  petitioner,  Carter,  at  $800 
each,  or  $72,000  for  the  whole.  The  ques- 
tion as  to  whether  such  assessment  was  ex- 
cessive or  not  was  a  question  of  fact,  which 
was  passed  upon  by  the  county  court  after 
bearing  testimony  in  behalf  of  both  parties, 
the  court  finding  that  the  property  was  not 
excessively  valued  for  taxation.  The  evi- 
dence was  certified,  and  the  case  appealed  to 
the  circuit  court,  and  the  finding  of  the 
county  court  was  affirmed  by  that  court; 
and,  while  there  may  be  some  slight  conflict 
in  the  testimony  as  to  the  valuation  of  the 
property,  this  court  would  not  undertake  to 
disturb  the  finding  of  the  county  court,,  or 
to  place  a  proper  assessment  of  valuation  on 
said  property,  especially  when  the  county 
court  was  confronted  with  the  witnesses  and 
heard  their  testimony.  The  ruling  of  the 
county  court  and  circuit  court,  therefore,  as 
to  this  property  beinff  properly  placed  on 
the  personal  property  book,  and  toe  assess- 
ment not  being  excessive  as  applied  to  the 
machinery  and  appliances,  is  affirmed. 

The  prosecuting  attorney  also  objected  to 
the  consideration  of  an  affidavit  presented 
with  said  petition,  made  by  one  S.  G.  Pyle, 
who  stated  therein  that  m  the  spring  of 
1893  he  assisted  J.  K.  Smith,  assessor  of  Ty- 
ler county.  West  Virginia,  in  making  out 
said  assessor's  books,  and  extending  levy  on 
same,  and  that  it  was  his  information  that 
the  several  oil  wells  in  and  about  the  town 
of  Sistersville,  consisting  of  rig,  engine,  boil- 
er, casing,  and  other  appurtenances  thereto 
for  the  purpose  of  operating  for  oil,  were  as- 
sessed at  $800  each  respectively,  for  the  pur- 
pose of  taxation,  and,  in  addition  thereto, 
the  several  wells  south  of  said  town  of  Sis- 
tersville, Tyler  county,  aforesaid,  within  said 
county,  producing  petroleum  oil,  were  as- 
sessed upon  a  production  of  10  barrels  per 
day  from  the  Ist  of  April,  1893,  for  the  said 
assessment  year,  beginning  at  10  barrels 
on  April  1,  1B93,  and  running  down  to  noth- 
ing on  April  1,  1894,  or  an  average  of  10 
barrels  per  day  for  six  months,  and  fifteen 
days  at  an  assessed  value  of  60  cents  per 
barrel.  The  wells  north  of  said  town  were 
assessed  at  a  daily  production  of  15  barrels 
per  day,  on  the  same  basis  as  the  10-barrel 
43  L.  R.  A. 


wells,  at  the  same  rate  per  barrel,  and  for 
the  same  length  of  time.  Which  objections 
of  the  prosecuting  attorney  were  sustained, 
and  thereupon  the  court  proceeded  to  hear 
the  evidence  of  said  S.  6.  Fyle,  which  was 
reduced  to  writing,  and  signed  by  him,  whidi 
fact  makes  it  unnecessary  for  us  to  pass  up- 
on the  propriety  of  the  action  of  the  court 
as  to  the  exclusion  of  the  affidavit  of  said 
Pyle. 

The  depositions  of  John  Carter  and  other 
witnesses  were  taken  in  open  court,  and  the 
petitioner,  by  his  attorneys,  moved  the  court 
to  strike  from  said  personal  property  book 
the  entry  of  the  assessments  a^^ainst  Carter 
for  the  year  1893;  which  motion,  being  ar- 
gued and  considered  by  the  court,  was  over- 
iiiled,  the  court  holding  that  said  property 
was  not  excessively  valued  for  taxation,  and 
that  it  belongs  on  the  property  books.  To 
this  opinion  of  th<?  court  the  petitioner,  by 
his  attorneys,  excepted,  and,  on  his  motion, 
the  court  certified  all  the  evidence  taken  in 
the  case;  and  from  these  proceedings  of  said 
county  court,  on  March  15,  1894,  John  J. 
Carter  obtained  an  appeal  to  the  circuit 
court  of  Tyler  county.  On  the  15th  of  Au- 
y^t,  1894,  the  appellant,  John  J.  Carter,  by 
his  attorney,  filea,  with  the  papers  of  the 
cause,  a  copy  of  the  entry  of  the  personal 
property  of  said  Carter  on  the  property 
books  of  Tyler  county  for  the  year  1893; 
also  forty-four  copies  of  certain  oil  leases, 
deeds,  and  assignments  of  oil  leases,  which 
are  copied  in  the  record.  On  the  17th  of 
Decern  oer,  1894,  said  appeal  was  heard  by 
the  circuit  court,  and  the  judgment  of  the 
county  court  appealed  from  was  affirmed, 
Qiid  from  this  juogment  of  the  circuit  court 
this  writ  of  error  was  obtained. 

Did  the  circuit  court  err  in  affirming  the 
ludc^ment  of  the  county  court,  and  thereby 
(lolding  that  the  property  of  the  plaintiff  in 
error,  consisting  of  the  prospective  product 
of  90  oil  wells  for  the  year  1893,  was  not  ex- 
cessively valued  for  taxation,  and  that  the 
same  was  properly  placed  on  the  personal 
property  books?  In  determining  this  ques- 
tion, it  is  proper  that  we  should  first  con- 
sider the  nature  and  character  of  the  con- 
tract between  the  lessor  and  the  lessee. 
One  of  the  main  features  of  the  contract 
embodied  in  these  leases  is  that  the  lessee 
shall  put  down  the  wells  and  bring  the  oil 
to  the  surface;  and,  when  thus  produced, 
the  landlord  is  to  have  one  eighth  as  rent  or 
royalty,  and  the  lessee  seven  eighths.  While 
the  oil  remains  in  the  cavities  of  the  rocks 
in  sttu,  this  court  has  held,  in  Wifoofi  v. 
Yousi,  43  W.  Va.  820,  39  L.  R.  A.  292.  and 
WiUiamaon  v.  Jfmea,  39  W.  Va.  231,  26  L. 
It  A.  222,  that  it  is  part  of  the  realty. 
The  lessee  may  drill  the  well  to  the  sand  or 
rock  in  which  the  oil  is  contained;  but  the 
oil  does  not  change  its  character  from  realty 
to  personalty,  or  any  portion  of  its  owner- 
ship, until  it  is  brought  to  the  surfiace,  and 
then  seven  eighths  of  it  become  the  property 
of  the  lessee. 

Can  we  say  that  the  commissioner  of  the 
revenue  of  Tyler  county,  on  the  1st  of  April, 
1893,  in  assessing  the  prospective  product  of 
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the  90  wells  u  the  property  of  the  lessee, 
John  J.  Carter,  was  riffht?  While  he  was 
the  owner  of  the  wells  tnat  had  heen  drilled 
in  the  rocks,  they  were  merely  the  conduit 
through  which  the  oil  might  be  drawn  to  the 
surface,  and  he  had  the  privileffe  of  pumping 
it  to  the  surface;  but  the  oil  in  its  place 
among  the  rocks  was  not  his,  and  might  pos- 
sibly never  be.  See  State  v.  South  Penn  Oil 
Co,  42  W.  Va.  102.  A^in,  it  is  part  of  the 
history  of  this  oil  territory  that  what  might 
be  a  productive,  playing  well  this  week  or 
this  month  may  not  be  worth  pumping  next 
week  or  next  month.  Aside  from  all  this, 
said  Carter,  on  the  Ist  of  April,  1893,  was 
the  owner  of  no  oil,  the  product  of  the  year 
commencing  on  that  day;  and  he  could  not 
be  assessed  on  property  that  he  had  not  yet 
acquired,  and  it  would  be  too  speculative  to 
as^ss  him  on  property  that  he  might  there- 
after acquire  by  future  exertion.  Now,  the 
duty  which  the  assessor  attempted  to  per- 
form in  this  instance  is  reauired  b^  {  54  of 
chapter  29  of  the  Code,  which  provides  that 
"it  shall  be  the  duty  of  the  assessor,  as  soon 
as  possible  after  the  Ist  day  of  April  in  each 
year,  to  ascertain  all  personal  property  sub- 
iecl  to  taxation  in  his  district  with  the  value 
thereof  and  the  name  of  the  person  to  whom 
the  same  ought  to  be  assessed,  and  to  make 
proper  entry  thereof  In  his  personal  proper- 
ty book."  If  the  assessor,  m  pursuance  of 
this  statute,  had  gone  to  John  J.  Carter  on 
the  Ist  day  of  April,  1893,  and  required  him 
to  return  a  list  of  his  personal  property  un- 
der oath,  he  surely  could  not  have  returned 
one  gallon  of  oil  as  the  prospective  product 
of  said  90  wells  for  the  year  commencing 
April  1,  1893,  and  ending  April  1,  1894,  for 
the  plain  reason  that  no  portion  of  the  oil 
underlying  his  leases,  while  it  remained  be- 
neath the  surface,  was  his  property.  Sec- 
tion 40  of  chapter  29  oi  the  Code  provides 
that  "as  to  real  property  the  person  who  by 
himself  or  his  tenant  has  the  freehold  in  his 
poesession,  whether  in  fee  or  for  life,  shall 
be  deemed  the  owner  for  the  purpose  of  tax- 
ation." See  also,  opinion  of  Holt,  J.,  in 
State  y.  South  Penn  Oil  Co.  42  W.  Va.  102, 
and  U7iited  States  Coal,  7.  d  Mfg,  Co,  v. 
Randolph'  County  Ct,  38  W.  Va.  201  (Syl. 
point  2).  We  are  not,  however,  required  to 
pass  on  the  question  as  to  what  party  shoidd 
be  assessed  with  the  oil  in  aitu  in  this  case, 
but  do  hold  that  it  is  not  assessable  as  per- 
sonalty. I  therefore  hold  that  the  assessor 
ot  Tyler  county  impr(M)erly  placed  upon  the 
personal  property  t)ooks  of  said  county,  as 
the  property  of  said  John  J.  Carter,  90  oil 
wells,  valued  for  the  year  commencing  April 
1,  1893,  at  $87,750,  and  that  the  county 
court  erroneously  held  that  said  property 
belongs  on  the  personal  property  books.  I 
tim  further  of  opinion  that  the  circuit  court 
erred  in  affirming  the  judgment  of  said 
county  court. 

The  judgment  complained  of  is  therefore 
revered  so  far  as  it  holds  that  said  Carter 
was  properly  assessed  with  the  item  of  $87,- 
750  as  the  prospective  product  oi  said  90 
wells  as  personal  property.  '^ 
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<1.  That  elaase  of  |  O,  m.rt.  18,  of  tlio 
state  Constitation,  forfeiting  land  for 

the  failure  of  the  owner  to  enter  It  for  taxa- 
tion. Is  not  In  violation  of  that  clause  of  the 
14th  Amendment  to  the  Federal  Constltn* 
tlon  restraining  states  from  deikriTing  any 
person  of  life,  liberty,  or  property  wltboat  due 
-process  of  law. 
2.  Tlie  14tlt  Amendment  to  tlio  Federal 
Constltntlon  does  not  Itself  define  "dne 
process  of.  law."  What  was  such  before  its 
adoption  continues  such.  It  does  not  prohibit 
a  state  from  future,  new  legislation,  action, 
or  proceedings  necessary.  In  Its  Judgment,  in 
the  administration  of  its  gOYomment,  so  It 
bear  alike  on  all  similarly  circumstanced, 
and  be  not  unusual,  oppressive,  or  arbitrary 
action,  assailing  the  essential  rights  of  the 
person. 

8.  Dne  procena  of  lavr  doeii  not  alvrar* 
reanlre  Judicial  hearing.  It  does  In  mat- 
ters of  purely  Judicial  nature,  but  not  in  mat- 
ters of  taxation  or  matters  purely  adminis- 
trative. 

4.  It  la  ivitb  tbe  Supreme  Conrt  of  tbo 
United  States  to  determine  finally 
whether  legislation  or  action  under  state  an- 
thorlty  is  due  process  of  law. 

5.  "What  In  dne  procens  of  law? 

6.  liaches  -will  not  bar  a  landovmeF 
from  assailing  a  tax  sale  of  his  land,  when 
there  is  no  actual  possession  nnder  the  tax 
title. 

7.  liaebea  fa  not  tmpntablo  to  the  state. 
Statutes  of  limitation  now  mn  against  the 
state. 

8.  A  sale  of  land  for  taxes  la  vrltbont 
vrarranty  by  tbe  state,  and  It  is  not  pre- 
vented thereby  from  setting  up  its  right  un- 
der forfeiture  for  omission  to  enter  the  land 
for  taxes  either  before  or  after  the  tax  sale. 

9.  If  a  sale  for  taxes  is  made,  and  tbe 
tax  pnrcbaser  pays  taxes  tbereafter, 
the  receipt  of  such  taxes  will  not  operate,  on 
the  theory  of  estoppel  in  pais  by  conduct,  to 
prevent  the  state  from  setting  up  against  the 
tax  purchaser  a  title  to  land,  by  forfeiture, 
for  failure  of  the  former  owner  to  enter  it 
for  taxation  subsequent  to  or  before  the  tax 
sale.  If  the  tax  title  be  valid,  it  would  pre- 
vent such  forfeiture  for  taxes  after  the  tax 
sale  from  its  own  force,  not  on  the  theory  of 
estoppel. 

10.  A  sale  of  land  for  taxes,  Talld  to 
pass  title  of  tbe  owner,  will  prevent  its 
forfeiture  for  failure  to  enter  It  for  taxes  In 
the  name  of  the  former  owner  for  years  snb- 
sequent  to  the  tax  sale. 

■ 

•Headnotes  by  Brannon,  P. 


Note. — For  the  general  subject  of  due  process 
of  law  In  tax  or  assessment  matters,  see  Kunta 
y.  Sumption  (Ind.)  2  L.  B.  A.  655,  and  note; 
also  Scott  V.  Toledo  (C.  C.  N.  D.  Ohio)  1  L.  B. 
A.  688;  Speer  v.  Athens  (Ga.)  9  L.  B.  A.  402; 
and  Vlolett  ▼.  Alexandria  (Va.)  31  L.  B.  A.  883. 
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11.  An  omlMlon,  In  a  lint  of  saleii  of 
land  for  taxes,  to  state  the  estate  of  the 
owner,  will  not  annul  the  tax  deed. 


(November  30.  1808.) 


APPEAL  by  interveninff  defendant  from  a 
decree  of  the  Circuit  Court  for  Ran- 
dolph County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  enforce  a  tax  title  to  certain 
real  estate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Woods  for  appellant. 

Mr.  C.  H.  Seott,  for  the  Stete: 

If  the  tax  deed  is  invalid,  it  was  so  from 
its  inception,  conveyed  no  title  from  the 
owner  to  the  grantee  thereunder,  and  could 
have  proved  no  impediment  to  the  forfeiture 
of  the  owner's  title  for  nonentry  for  taxa- 
tion in  his  name. 

If  void  the  deed  may  be  so  declared  and 
set  aside  in  this  suit  both  as  against  the 
Btate  and  petitioner,  Cunningham,  so  far  as 
the  same  may  be  in  conflict  with  the  owner's 
right  to  redeem  the  owner's  title,  or  remain 
a  cloud  upon  it  after  redemption. 
'  Acts  1873,  chap.  24,  $  18. 

By  the  express  provisions  of  the  law  the 
court  is  confined  in  the  adjudication  of  con- 
flicting claims  to  the  time  when  the  title  was 
forfeited  which  the  state  is  proceeding  to  sell. 

The  claimants  under  the  tax  deed  are  not 
within  the  purview  of  art.  13,  §  3;  of  the 
Constitution,  and  therefore  in  no  manner 
acquired  the  title  of  the  state. 

The  owner  while  the  title  is  reposing  in 
the  state,  under  no  rule  of  law  or  equity, 
can  be  required  to  the  exercise  of  diligence 
on  his  part  for  the  protection  and  preserva- 
tion of  his  title,  because  it  has  by  the  opera- 
tion of  law  passed  from  him  and  he  is  left 
without  a  remedy  to  either  compel  its  res- 
toration or  to  antagonize  conflicting  claims 
of  an  individual  character  in  the  court  of 
the  land.  He  must  await  the  bringing  of  a 
feuit  by  the  state ;  he  cannot  take  the  initia- 
tive. 

There  were  irregularities  in  the  sale  of  de- 
linquent lands  in  pursuance  of  which  the 
deed  in  question  was  made. 

The  power  to  sell  lands  for  the  nonpay- 
ment of  taxes  is  not  a  common-law  power, 
l»ut  arises  strictly  from  statute,  and  there- 
fore exists  only  when  the  conditions  of  the 
statute  are  fulfilled. 

1  Blackwell,  Tax  Titles,  §S  126,  127,  note. 

The  omission  in  the  report  of  the  sheriff 
of  lands  sold  for  nonpayment  of  taxes  to 
state  Avhat  estate  was  held  therein  as  re- 
quired by  §  12,  chap.  31,  of  the  Code,  vitiates 
a  sale  under  the  said  chapter. 

Jones  V.  DilSy  18  W.  Va.  764;  Barton  y. 
Gilchrist,  19  W.  Va.  230;  Wakeman  v. 
Thompson,  32  W.  Va.  Appx.  1. 

The  failure  of  the  report  of  the  sheriff  to 
show  in  whose  name  the  land  in  controversy 
was  taxed  was  not  a  mere  irregularity. 

Deqvasie  v.  Harris,  16  W.  Va.  345. 

The  oath  of  the  sheriff,  appended  to  his 
list  of  sales  returned  to  the  recorder,  is  in- 
formal, ambiguous,  and  therefore  invalid. 

The  titles  of  Jacob  Sponaugle  and  the  tax- 
deed  claimant,  under  the  law,  being  in  open 
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hostility  to  each  other  since  the  creation  of 
the  deed,  the  payment  of  taxes  by  the  holder 
under  the  tax  deed  in  his  name  <fid  not  inure 
to  the  benefit  of  the  original  owner  to  pro- 
tect his  title  from  forfeiture,  and  cannot  es- 
top the  state  in  this  proceeding. 

Simpson  v.  Edmiston,    23    W.    Va.    684: 
McClure  v.  Maitland,  24  W.  Va.  581. 

Messrs.  FUek  ft  WestemhaTor,  few-  K 
A.  Cunningham: 

The  validity  of  facts  touching  the  assess- 
ment, levy,  and  delinquency  of  taxes  is  de- 
termined under  the  law  in  force  at  the  time 
they  were  made,  and  the  tax  sale  is  also  gov- 
erned by  the  law  in  force  when  it  was  made. 
1  Blackwell,  Tax  Titles,  f  127 ;  Citizens' 
Gaslight  Co.  v.  State,  Alden,  44  N.  J.  L. 
648;Cont«iy  v.  Cable,  37  111.  82,  87  Am.  Dec 
240;  United  States  v.  Heth,  3  Cranch,  399, 
2  L.  ed.  479 ;  Chew  Heong  v.  United  States, 
1 12  U.  S.  559,  28  L.  ed.  778;  Cook  v.  Lasher, 
42  U.  S.  App.  42,  73  Fed.  Rep.  701,  19  C.  C. 
A.  654;  Sommers  v.  Ward,  41  W.  Va.  76. 

The  tax  sale  and  tax  deed  to  P.  J.  C 
Cresap,  under  which  the  Condon-Lane  Bomn 
A-  Lumber  Company  holds,  is  absolutely  Toid. 

Jones  V.  DiU,  18  W.  Va.  759;  Barton  ▼. 
Gilchrist,  19  W.  Va.  231 ;  Dequasie  v.  Har- 
ris, 16  W.  Va.  345;  Baxter  v.  Wade,  39  W. 
Va.  281;  Jackson  v.  Kittle,  34  W.  Va,  207; 
Hays  V.  Heatherly,  36  W.  Va,  613. 

The  affidavit  to  the  list  of  sales  is  not  in 
conformity  to  the  present  law,  in  that  the 
sheriff  does  not  say  that  he  has  not  hereto- 
fore been  interested  in  this  sale.  Such  an 
omission  renders  void  a  sale  and  tax  deed 
even  after  it  is  made  and  recorded. 

Phillips  V.  Mincar,  40  W.  Va.  58. 

If  the  void  character  of  the  sale  appears 
from  the  deed  itself,  a  suit  to  set  aside  the 
sale  cannot  be  maintained. 

Cooley,  Taxn.  p.  543. 

Section  6  of  article  13  of  the  Constitution 
providing  for  a  forfeiture  for  nonassessment 
is  valid. 

Wild  V.  Serpen,  10  Gratt.  408;  StaaU  r. 
Board,  10  Gratt.  400;  Levasser  v.  Washburn^ 
n  Gratt.  572;  Usher  v.  Pride,  15  Gratt. 
190;  Yokum  v.  Fickey,  37  W.  Va.  762;  Smith 
v.  Tharp,  17  W.  Va.  231. 

The  doctrine  of  laches  has  no  applicati<m. 

Sommers  v.  Ward,  41  W.  Va.  76 :  Cook  v. 
Lasher,  42  U.  S.  App.  42,  73  Fed.  Rep.  701, 
19  C.  C.  A.  654. 

Laches  is  never  a  bar  to  the  rights  of  the 
state. 

United  States  v.  Kirkpatrick,  9  Wheat, 
720,  6  L.  ed.  199;  United  States  v.  Van 
Zandt,  11  Wheat.  184,  «  L.  ed.  448;  Hunter 
v.  United  States,  5  Pet.  173,  8  L.  ed.  86; 
People  V.  Brown,  67  111.  435. 

Assessment  of  land  for  taxes,  and  a  sale 
and  conveyance  of  it  as  delinquent,  do  not 
estop  the  state  to  assert  a  right  to  the  land 
even  previously  existing. 

Michigan  v.  Jackson,  L.  d  S.  R.Co.  37  U.S. 
App.  220,  69  Fed.  Rep.  116,  16  C.  C.  A.  357. 
note ;  Reid  v.  State,  Thonhpson,  74  Ind.  252 ; 
State  V.  Portsmouth  Sae.  Bank,  106  Ind. 
435 ;  Crane  v.  Reeder,  25  Mich.  303 ;  Howard 
County  V.  BuUis,  49  Iowa,  519;  Parish  v. 
Coon,  40  Cal.  33. 
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Mr.  Cunningham  is  the  only  person  enti- 
tled to  redeem  that  part  of  the  land. 

Wiant  V.  Hays,  38  W.  Va.  681,  23  L.  R.  A. 
82;  Waggoner  v.  Wolf,  28  W.  Va.  820;  Yo- 
kum  V.  Fickey,  37  W.  Va.  762;  McClure  v. 
Maitland,  24  W.  Va.  561. 

On  rehearing. 

The  validity  of  this  tax  sale  and  deed  must 
be  controlled  by  the  laws  in  force  when  the 
sale  and  deed  were  made,  and  that  was  the 
Code  of  1868. 

1  Blackwell,  Tax  Titles,  S  127;  Citizens' 
Gaslight  Co.  v.  State,  Alden,  44  K.  J.  L.  648; 
Convoay  v.  Cable,  37  111.  82,  87  Am.  Dec. 
240;  Sommers  v.  Ward,  41  W.  Va.  76;  Cook 
V.  Lasher,  42  U.  S.  App.  42,  73  Fed.  Keo. 
701,  19  C.  C.  A.  664;  Jones  v.  DiU,  18  W. 
\  a.  759;  Barton  v.  Gilchrist,  19  W.  Va.  223; 
Salle  V.  Fenvoick,  4  liand.  (Va.)  585;  Allen 
V.  Smith,  1  Leigh,  231. 

The  act  of  1882  does  not  purport  to  be 
retrospective;  and  acts  are  never  construed 
retrospectively,  unless  the  act  itself  express- 
ly so  declares. 

Walker  v.  Burgess,  44  W.  Va.  399 ;  Casta 
\.  Greer,  44  W.  Va.  332;  Lawyer  v.  Bar- 
ker (W.  Va.)  31  S.  E.  964;  State  v.  Mines, 
38  W.  Va.  125;  United  States  v.  Heth,  3 
Cranch,  399,  2  L.  ed.  479;  Chew  Ueong  v. 
f^nlted  States,  112  U.  S.  559,  28  L.  ed.  778. 

Where  the  validity  of  a  deed  depends  upon 
nets  in  pais,  a  party  claiming  under  it  is 
bound  to  prove  anirmatively  the  performance 
of  those  acts;  in  the  case  of  a  naked  power 
not  coupled  with  an  interest  the  law  requires 
that  every  prerequisite  to  the  exercise  of 
such  power  shall  exist  and  precede  it;  the 
claimant  under  a  tax  sale,  being  one  made  to 
enforce  a  forfeiture,  must  show  that  the  law 
has  been  rigidly  and  exactly  complied  with; 
Ihe  recitals  in  the  deed  of  the  officer  making 
the  sale  for  taxes  are  not  even  prima  facie 
evidence  of  the  regularity  of  his  proceedings, 
or  of  the  existence  of  the  facts  thus  re- 
cited, but  proof  aliunde  must  be  furnished. 

Yancey  v.  Hopkins,  1  Munf.  419;  Christy 
V.  Minor,  4  Munf.  431 ;  Nalle  v.  Fenwick,  4 
Kand.  (Va.)  585;  Allen  v.  Smith,  1  Leigh, 
1:31;  Stead  v.  Course,  4  Cranch,  403,  2  L. 
ed.  660;  Parker  v.  Rule,  9  Cranch,  64^  3  L. 
ed.  658;  Williams  v.  Peyton,  4  Wheat.  77, 
4  L.  ed.  518;  Ronkendorff  v.  Taylor,  4  Pet. 
349,  7  L.  ed.  882. 

These  sales  and  purchases  founded  on  for- 
feitures deserve  no  indulgence  from  the 
court. 

Wilson  V.  Doe,  Bell,  7  Leigh,  22;  Rock- 
hold  V.  Barnes,  3  Rand.  (Va.)  473;  Plana- 
(fan  V.  Grimmet,  10  Gratt.  421 ;  Forqueran 
V.  Donnally,  7  W.  Va.  114;  Shutte  v.  Thomp- 
hcn,  15  Wall.  151,  21  L.  ed.  123;  Burlew  v. 
Quarrier,  16  W.  Va.  108;  Dequasie  v.  Har- 
ris, 16  W.  Va.  346;  Jones  v.  Dils,  18  W.  Va. 
759;  Orr  v.  Wiley,  19  W.  Va.  150;  Barton 
v.  Gilchrist,  19  W.  Va.  223;  McCallister  v. 
Cottrille,  24  W.  Va.  173;  Willia^nson  v.  Rus-, 
sell,  18  W.  Va.  612;  Sommers  v.  Ward,  41 
W.  Va.  76. 

The  omission  of  a  positive  requirement  of 
the  statute,  such  as  exists  in  this  case, 
vitiates  the  sale  and  deed. 

Dequasie  v.  Harris,  16  W.  Va.  346;  Jones 
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V.  DHa,  18  W.  Va.  759;  Orr  v.  Wiley,  19^ 
Va.  150;  Simpson  v.  Edmiston,  23  W.  Va.. 
675;  McCallister  v.  Cottrille,  24  W.  Va.  173; 
Barton  v.  Gilchrist,  19  W.  Va.  223;  Burlew 
V.  Quarrier,  16  W.  Va.  104. 


P.,  delivered  the  opinion  of  the* 
court: 

This  was  a  chancery  suit  in  the  circuit 
court  of  Randolph  county,  in  the  name  of 
the  state,  against  Sponaugle  and  others,  to 
sell  a  tract  of  1,200  acres  of  land  patented 
by  Virginia  to  Jacob  Sponaugle  in  1852,  the 
btate  claiming  title  by  reason  of  forfeiture 
of  the  land  to  th«  state  because  of  its  omis- 
sion from  the  tax  books  for  five  successive 
years  subsequent  to  1872.  Jacob  Sponaugle* 
conveyed  the  land  to  his  children,  and  they 
were  made  defendants,  as  also  E.  A.  Cunning- 
ham, who  claimed  interests  in  the  land  by 
purchase  from  some  of  them.  The  answer 
of  the  children  of  Sponaugle  admitted  the 
forfeiture  and  the  liability  to  sale.  Cun- 
ningham filed  a  petition  setting  up  his  inter- 
est, admitting  the  forfeiture,  and  asking  to 
l)e  allowed  to  redeem  the  land.  This  peti- 
tion and  cross  bill  attacked  and  sought  to 
set  aside  a  tax  deed,  and  title  under  it,  of  the 
Condon-Lane  Boom  9l  Lumber  Company. 
This  company  was  made  a  defendant  to  the 
Etate's  bill,  as  claiming  title  to  the  land;  al- 
leging that  its  claim  was  void  and  ineflfeetuaT 
against  the  state's  title  under  the  forfeiture, 
find  that  the  land  was  liable  to  sale  under  its- 
title  by  forfeiture.  The  Condon-Lane  Boom 
9i  Lumber  Company  demurred  to  the  bill, 
and  answered,  setting  up  that  its  claim  to 
the  land  was  based  on  a  sale  to  Cresap  ii> 
1871  for  taxes  for  years  prior  thereto  delin- 
quent in  the  name  of  Jacob  Sponaugle,  which 
tax  title  had  come  by  conveyance  to  it,  and 
that  this  sale  rendered  the  land  not  taxable 
after  1871  to  Sponaugle,  but  to  Cresap  and 
those  claiming  under  him,  and  that  taxes  had 
been  charged  and  paid  in  their  names  for  the 
years  in  which  it  was  omitted  in  Sponaugle's 
name,  and  for  which  the  forfeiture  was  al- 
leged to  exist.  It  claimed  that,  if  the  land 
was  forfeited,  it  took  the  benefit  of  the  for- 
feited title,  by  reason  of  alleeed  possession 
under  the  color  and  claim  of  title  arising 
from  said  tax  deed  and  payment  of  taxes. 
The  decree  held  the  land  forfeited,  that  the 
lumber  company  had  no  title,  that  its  tax 
title  was  void,  and  allowed  Cunningham  and 
others  claiming  interests  under  Sponaugle  to 
redeem  from  the  forfeiture.  Tne  lumber 
con'ipany  appeals. 

The  demurrer  and  answer  of  the  lumber 
company  challenge  the  title  of  the  state  as 
conferred  by  forfeiture,  and  assert  that  it 
has  no  title  under  which  to  attack  said  com- 
pany, and  is  not  entitled  to  sell  the  land; 
and*  this  on  the  theory  that  |  6,  art.  13,  of 
the  West  Virginia  Constitution  is  repug- 
nant to  article  14  of  Amendments  to  the 
Constitution  of  the  United  States,  in  its  pro- 
vision, "nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law."  If  this  is  so,  the  state  has 
no  title  to  the  land.  No  definite  definition 
— none  but  the  most  general — ^has  been  or 
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can  be  given  of  "due  j^rocess  of  law."    The 
best  the  courts  can  do  is  to  say,  in  each  case 
as  it  arises,  whether  a  given  act  or  proceed- 
ing in  the  particular  matter  is  due  process 
of  law.    It  depends  how  the  question  arises ; 
tliat  is,  upon  the  matter  or  transaction  in- 
volved.   Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  ed.  616.    What  would  be  due  proc- 
ess if  done  under  the  police  power  or  tazine 
power  mieht  not  be,  in  many  cases  would 
not  be,  if  not  done  under  either  of  those 
powers.    3  Am.  &  Eng.  Enc.  Law,  p.  714.    A 
horse  may  be  lawfully  seized  and  sold,  with- 
out judge  or  jury,  for  taxes;  but  an  individ- 
ual or  officer  or  court  or  legislature,  without 
trial,  generally  could  not  do  this.    In  Da/vid- 
3<m  V.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616,    Justice    Bradley    said:     ''In   judging 
what  is  'due  process  of  law,'  respect  must  be 
had  to  the  cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the  power 
of  eminent  domain,  or  the  power  of  assess- 
ment  for    local    improvements,  or  none  of 
these:  and,  if  founa  to  be  suitable  or  ad- 
missible in  the  special  case,  it  will  be  adjudged 
to  be  'due  process  of  law,'  but,  if  found  to 
be  arbitrary,  oppressive,  and  unjust,  it  may 
be  declared  to  be  not  'due  process  of  law.' " 
Tlie  clause  of  the  state  Constitution  in  ques- 
tion makes  it  the  duty  of  the  landowner  to 
put  his  land  on  the  tax  books,  and  provides 
that  "when  for  any  five  successive  years  aft- 
er the  year  1869,  the  owner  of  any  tract  of 
land  containing  1000  acres  or  more  shall  not 
have  been  charged  on  such  books  with  state 
tax  on  said  land,  then,  by  operation  hereof, 
the  land    shall    be    forfeited  and  the  title 
thereto  vest  in  the  state."    This  provision 
is  to  be  justified  under  the  taxing  power  of 
the  state,  and  I  think,  also  under  tne  police 
power.    Its  purpose  was  to  raise  revenue 
from  vast  quantities  of  land  which  had  been 
persistently  and  intentionally  omitted  by  the 
owners  for  years  from  the  tax  books,  and 
oscaped  all  taxation.    What  is  the  limit  of 
the  taxing  power,  except  by  express  provi- 
sion of  the  Constitution?    It  scarcely  has 
any.    It  is  so  nearly  unlimited  from  sheer 
necessity.    It  involves  the  operations,  nay, 
the  verv  existence,  of  government.    It  is  an 
original  power,  inherent    in   every   govern- 
ment.   Cooley,  Const.  Lim.  p.  58/,  does  not 
lay  it  down  too  broadly  as  follows:     "The 
power  to  impose  taxes  is  one  so  unlimited  in 
force,  and  so  searching  in  extent,  that  the 
courts  scarcely  venture  to  declare  that  it 
is  subject  to  any  restrictions  whatever,  ex- 
cept such  as  rest  in  the  discretion  of  the  au- 
thority which  exercises   it.    It   reaches   to 
every  trade  or  occupation;  to  every  object 
of  industry,  use,   or    enioyment;    to  every 
species  of  possession;  ana  it  imposes  a  bur- 
den, which,  in  case  of  failure  to  discharge  it, 
may  be  followed  by  seizure  and  sale  or  con- 
nscation  of  property.    No  attribute  of  sov- 
ereignty is  more  pervading  and  at  no  point 
doeH  the  power    of    the    government  affect 
more  constantly  and  intimately  ail  the  rela- 
tions of  life  than  through  the  exactions  made 
under  it."     "The  basis  of  all  taxation  is  po- 
litical necessity;   without  taxes,  there  can 
be  no  revenue;  without  revenue  there  can  be 
43  L.  R.  A. 


no  r^ular  government.  .  ..  All  sobjecta  over 
\rhicn  the  sovereign  power  of  a  state  extends 
are  objects  of  taxation."  Burrougfae,  Taxn. 
pp.  1,  3.  Justice  Field  said  in  State  Tax  on 
Toreign-held  Bonds,  15  Wall.  319,  21  L.  ed. 
186:  "It  may  touch  property  in  every 
shape,  in  its  natural  condition,  in  its  manu- 
factured form,  and  in  its  varied  transmuta- 
tions. ...  It  may  touch  business  is 
the  almost  infinite  forms  in  which  it  is  con- 
ducted,— ^in  professions,  in  commerce,  io 
manufactures,  and  in  transportation.  Un- 
less restrained  by  provisions  of  the  Federal 
Constitution,  the  power  of  the  state  &b  to  the 
mode,  form,  and  extent  of  taxation  is  unlim- 
ited." In  Witherspoon  v.  Dunoon,  4  Wall. 
210,  18  L.  ed.  339,  the  Supreme  Court  held 
that  the  "states,  as  a  general  rule,  have  the 
right  of  determining  the  manner  of  levyii^ 
and  collecting  taxes  on  private  property." 

The  states  succeeded  to  the  power  of  tax- 
ation of  the  English  Parliament  after  the 
Revolution,  and  possess  it  vet;  and  we  must 
find  in  the  Federal  Constitution  a  plain — 
very  plain — ^prohibition,  to  restrain  this  sov- 
ereign power,  indispensable  for  our  most  nu- 
merous wants.  From  quotations  above,  we 
see  that  the  state  may  fasten  taxes  upon  any 
subject  of  property.  Virginia,  very  long  be- 
fore the  14th  Amendment,  adopted  and  stead- 
ily pursued  the  policy  of  holding  the  land 
itself  liable  for  its  taxes.  By  frequent  acts 
she  directed  sale  of  land  for  taxes  chareed 
pnd  unpaid.  Acts  of  November,  1781;  l&y, 
1782;  October,  1782;  January  7,  1788;  De- 
cember 27,  1790;  December  20,  1791 ;  Decem- 
ber 13,  1792;  February  9,  1814;  March  10, 
1832;  February  27,  1835,  1843;  Code  1849; 
Act  1850.  By  some  acts  she  forfeited  lands 
charged  with  taxes  not  paid.  Acta  oi  De- 
cember 27,  1790;  December  13,  1792;  Janu- 
ery  29,  1803;  January  20,  1807;  April  1, 
1831.  Acts  were  passed  forfeiting  lands  not 
entered  on  the  tax  books.  Acts  of  February 
6,  1810,  and  February  27,  1835.  Many  acts 
were  passed  from  time  to  time,  through 
years,  giving  further  time  to  enter  the  lands 
omitted  from  the  tax  books,  and  to  redeem 
lands  charged  with  unpaid  taxes.  I  refer 
to  these  many  acts  running  through  so  many 
years  to  show  a  persistent,  fixed  poUcr  of 
Virginia,  in  one  mode  and  another,  to  hold 
the  land  itself  amenable  to  taxes.  West 
Virginia,  since  its  birth,  before  the  Four- 
teenth Amendment,  pursued  this  policy,  by 
adopting  the  Virginia  law  for  the  aaJe  of 
lanas  for  taxes,  and  after  that  amendment 
by  her  provision  for  such  sale  in  her  Code  of 
1868,  and  by  the  act  of  March  4,  1869,  for- 
feiting land  for  nonentry  for  taxation.  Thus, 
in  Virginia  and  West  Virginia  these  several 
modes  of  holding  lands  liable  had  become 
the  "law  of  the  land,"  as  to  this  matter,  be- 
fore the  amendment.  Did  that  amendment 
come  to  overthrow  this  long-established  law 
of  the  land?  That  amendment  came  to  de- 
fend existing  personal  rights  against  m- 
usual,  arbitrary  action  of  the  states;  to  save 
the  citizen  his  essential  rights  against  the 
Gxercisie  of  unwonted,  unusual,  arhiirary, 
and  unequal  power  by  the  state,  operating 
to  prejudice  aim  in  such  essential  rights; 
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but  I  cannot  think  that  it  came  to  defend 
him  against  the  exercise  by  the  state  of  its 
usual  powers,  under  its  fixed  policy,  in  a  gov- 
ernmental function  so  indispensable  as  the 
collection  of  revenue.  The  authorities  show 
that  the  state  can  select  its  subjects  of  taxa- 
tion, and  select  its  mode  of  enforcement  and 
collection.  It  can  distrain  personal  prop- 
erty and  sell  it.  It  can  sell  realty.  Why 
may  it  not  impose  forfeiture,  if  it  deem  that 
a  necessary  means  of  getting  its  revenue? 
This  was  "due  process  of  law*'  of  Virginia 
in  this  matter  of  taxation,  and  complies  with 
the  demand  of  the  14th  Amendment.  A  dras- 
tic remedy  it  is,  and  yet  can  you  say  that  it 
is  not  warranted  by  that  immense  power  of 
taxation?  Coke's  old  definition  of  "law  of 
the  land"  says  that  it  is  that  which  is  ac- 
cording to  the  "old  law  of  the  land."  2 
Inst.  50.  "Tax  laws  are  laws  of  the  land, 
and  tax  proceedings  conducted  under  equal 
und  uniform  laws  are  due  process  of  law." 
Bardtoell  v.  Collina,  20  Am.  St.  Rep.  554, 
note  (44  Minn., 97,  9  L.  R.  A.  162).  *Tro- 
<!eeding8  by  which  taxes  have  been  assessed, 
levied,  and  collected  from  the  citizen  have  al- 
ways been  regarded  as  administrative,  and 
not  judicial  in  their  character,  and  to  con- 
stitute due  process  of  law,  within  the  mean- 
ing of  the  Ck)nstitution.  Such  proceedings 
have,  from  necessity,  been  exercised  by  gov- 
ernments, durinff  all  times,  by  summary 
methods  of  procedure.  .  .  .  These  meth- 
ods were  in  exercise  and  existence  long  be- 
fore the  adoption  of  the  Constitution,  and 
Tiave  never  been  supposed  to  be  affected 
thereby."  Ruger,  Ch.  J.,  in  McMahon  v. 
Palmer,  102  N.  Y.  176,  65  Am.  Rep.  796. 
TV  hen  that  case  went  to  the  United  States 
Supreme  Court,  the  opinion  said  (what  is 
apt  in  this  case) :  "That  law  had  been  in 
existence  over  forty  years  at  the  time  of  this 
proceeding.  We  do  not  regard  the  collec- 
tion in  this  way,  founded  on  necessity,  and 
-so  long  recognized  by  the  state  of  New  York 
as  to  be  justifiably  resorted  to  under  the 
circumstances  detailed  in  the  act,  and  oper- 
ating alike  on  all  persons  and  property  sim- 
ilarly situated,  as  within  the  inhibitions  of 
the  14th  Amendment."  Palmer  v.  Mo- 
Mahan,  133  U.  S.  660,  33  L.  ed.  772.  A  tax 
act  is  "law  of  the  land,  not  merely  in  so  far 
as  it  lays  down  a  general  rule  to  be  observed, 
but  in  all  the  proceedings  and  all  the  proc- 
ess which  it  points  out  or  provides  for  in 
order  to  give  tne  rule  full  operation.  .  ,  . 
'The  mo&  of  levying  ...  is  completely 
and  exclusively  wiuiin  the  legislative  pow- 
der.' "  Cooley,  Taxn.  p.  39.  The  author  tnere 
shows  that  the  Constitution  does  not  restrict 
this  power  under  the  due  process  clause. 
Kelly  V.  Piitehurgh,  104  U.  8.  78,  26  L.  ed. 
"638.  The  landlord  under  his  distress,  the 
sheriff  under  his  tax  bill,  seize  and  sell  per- 
-flonalty  without  judicial  process,  and  the 
sheriff  sells  land  for  taxes  without  it.  Why, 
since  the  amendment,  is  this  not  unconstitu- 
tional ?  Because  those  procedures  have  been 
settled  procedures  under  the  law  of  the  land, 
and  are  due  process  of  law  in  those  particu- 
lar matters.  So  is  the  remedy  of  forfeiture 
adopted  by  the  state  to  collect  its  land  tax. 
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Is  such  procedure  necessary?  That  is  for 
the  state  to  say.  But  forfeiture  devests  the 
owner  of  title.  So  does  the  distress  for  rent 
or  taxes  devest  the  owner  of  personal  prop- 
erty. It  is  only  another  mode  of  divestiture. 
It  is^  claimed  that  there  must  be  a  judicial 
inquiry  to  find  the  fact  working  forfeiture 
and  declaring  the  forfeiture.  This  is  so  in 
judicial  proceedings,  but  not  in  administra- 
tive, summary  proceedings.  This  cannot  be 
demanded,  unless  you  say  that  it  is  demand- 
ed by  this  particular  mode  of  enforcing 
taxes, — ^forfeiture, — and  not  to  sales  or  other 
modes;  for  it  is  undeniable  that  no  law  de- 
mands it  in  proceedings  to  collect  taxes. 
Mr.  Justice  Barlan  sustains  this  position  in 
King  y.  MulUna,  171  U.  S.  404,  43  L.  ed.  214, 
and  cites  Den,  Murray,  v.  Hohoken  Land  d 
Tmprov,  Co,  18  How.  272,  15  L.  ed.  372,  in 
which  was  considered  the  case  where  a  dis- 
tress warrant  was  issued,  under  an  act  of 
Congress,  by  the  solicitor  of  the  treasury 
against  a  defaulting  collector  of  customs,  and 
the  question  was  vfhether  it  was  due  process 
of  law;  and  the  court  said:  "Tested  by  the 
common  statute  and  law  of  England  prior 
to  the  emigration  of  our  ancestors,  and  by 
the  laws  of  many  of  the  states  at  the  time 
of  the  adoption  of  this  amendment  [fifth], 
the  proceeding  authorized  by  the  act  of  1820 
cannot  be  denied  to  be  due  process  of  law, 
when  applied  to  the  ascertainment  and  recov- 
erv  of  balances  due  the  government  from  a 
collector  of  customs,  unless  there  exists  in 
the  Constitution  some  other  provision  which 
restrains  Congress  from  authorizing  such 
proceedings ;  for,  though  'due  process  of  law* 
generally  implies  and  includes  actor,  reus, 
jvdex,  regular  allegations,  opportunity  to 
answer  and  a  trial  according  to  some  settled 
course  of  judicial  proceedings  [citing  cases], 
yet  this  is  not  universally  true.  There  may 
be,  and  we  have  seen  that  there  are,  cases, 
tinder  the  law  of  England  after  Magna 
Charta,  and  as  it  was  brought  to  this  coun- 
try and  acted  on  here,  in  which  process,  in 
its  nature  final,  issues  against  the  body, 
lands,  and  goods  of  certain  public  debtors 
without  any  such  trial.  .  .  .  The  power 
to  collect  and  disburse  revenue,  and  to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrving  that  power  into  effect,  in- 
cludes all  known  and  appropriate  means 
of  effectually  collecting  and  disbursing 
that  revenue,  unless  some  such  means 
should  be  forbidden  in  some  other  part 
of  the  Constitution.  ...  It  may  be 
added  that  probably  there  are  few  govern- 
ments which  do  or  can  permit  their  claims 
for  public  taxes  either  on  the  citizen  or  the 
officer  employed  for  their  collection  or  dis- 
bursement to  become  subjects  of  judicial  con- 
troversy according  to  the  course  of  the  law 
of  the  land.  Imperative  necessity  has  forced 
a  distinction  between  such  claims  and  all 
others,  which  has  sometimes  been  carried  out 
by  summary  methods  of  proceeding,  and 
sometimes  by  systems  of  fines  and  penalties, 
but  always  in  some  way  observed  and  yielded 
to."  Justice  Harlan  cites  BelVa  Oap  R.  Co, 
V.  Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892, 
holding  that :     "Process  of  taxation  does  not 
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require  the  same  kind  of  notice  as  is  required 
in  a  suit  at  law,  or  even  in  proceedings 
for  taking  private  property  under  the  power 
of  eminent  domain.  It  involves  no  violation 
of  due  process  of  law,  when  it  is  executed  ac- 
cording to  customary  forms  and  established 
usage. '°  And  Justice  Harlan  added:  "This 
must  be  so,  else  the  existence  of  government 
might  be  put  in  peril  by  the  delays  attend- 
ant upon  formal  judicial  proceedings  for  the 
collection  of  taxes."  So  great  is  this  tax- 
ing power,  that  in  Com,  v.  Byrne,  20  Gratt. 
105,  a  man  was  arrested  and  imprisoned  un- 
der a  mere  license  certificate  issued  by  a 
commissioner  of  the  revenue,  on  failure  to 
pay  the  license  tax  as  a  distiller.  He  was 
held  to  be  lawfully  imprisoned,  and  it  was 
paid  that  his  imprisonment  did  not  violate 
the  requirement  of  due  process  of  law. 
Judge  Moncure  sustained  it  in  an  able  opin- 
ion. The  case  of  Wulzen  v.  San  Francisco 
City  d  County  Supers.  101  Cal.  15,  aptly 
expresses  the  idea  I  would  impress  as  to  the 
effect  of  legislation  of  Virginia  through  so 
many  years  in  the  matter  of  land  taxation. 
That  case  says :  Taxes  are  not,  as  a  general 
rule,  collected  by  judicial  proceedings;  and 
the  procedure  resorted  to  lor  their  imposi- 
tion and  collection  may  properly  be  regarded 
as  due  process  of  law,  if  it  coniforms  to  cus- 
tomary usages.  The  great  opinion  of  Jus- 
tice Curtis  in  Den,  Murray,  v.  Hohoken  Land 
d  Impror,  Co,  18  How.  279,  15  L.  ed.  375, 
strongly  sustains  this  view:  "This  legisla- 
tive construction  of  the  Constitution,  com- 
mencing so  early  in  the  government,  when 
the  first  occasion  for  this  manner  of  proceed- 
ing arose,  continued  throughout  its  exist- 
ence, and,  repeatedly  actod  on  by  the  judi- 
ciary and  executive,  is  entitled  to  no  incon- 
siderable weight  upon  the  question  whether 
the  proceeding  adopted  by  it  was  Mue  process 
of  law.* "  In  Davidson  v.  Neto  Orleans,  96 
U.  S.  97,  24  L.  ed.  616,  it  is  held:  "This 
court  has  heretofore  decided  that  due  proc- 
ess of  law  does  not  in  all  cases  require  a  re- 
sort to  a  court  of  justice  to  assert  the  rights 
of  the  public  against  the  individual,  or  to 
impose  burdens  upon  his  property  for  the 
public  use.  Den,  Murray,  v.  Hohoken  Land 
d  Improv,  Co,  18  How.  272,  16  L.  ed.  372, 
and  McMillen  v.  Anderson,  95  U.  S.  37, 24  L. 
ed.  335."  See  Kentucky  Railroad  Tax  Cases, 
115  U.  S.  321,  29  L.  ed.  414.  If  there  is  any- 
thing settled  by  the  United  States  Supreme 
Court,  it  is  that  the  requirement  of  due  proc- 
ess of  law  does  not  always  require  judicial 
procedure.  Justice  Miller  said,  in  Davidson 
V.  yew  Orleans,  that  the  5th  Amendment, 
restraining  the  exercise  of  power  under  Fed- 
eral authority  without  due  process  of  law, 
though  nearly  a  century  old,  had  scarcely 
ever  been  invoked,  whereas,  the  14th  Amend- 
ment, adopted  in  1866,  had  filled  the  docket 
of  the  Supreme  Court  with  cases  asking  that 
court  to  overthrow  judgments  and  legislation 
of  states;  that  there  is  abundance  of  evi- 
dence that  there  exists  a  "strange  misconcep- 
lion  of  the  scope  of  this  provision  as  found 
in  the  14th  Amendment;"  and  that  it  seems 
every  UQf^uccessfui  litigant  in  a  stato  court 
has  ma<;e  it  the  means  of  bringing  his  ab- 
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stract  opinions  of  the  justice  of  state  deci- 
sions and  the  merits  of  state  legislation  be 
fore  the  Supreme  Court.  He  ridiculed  such 
a  construction  of  the  amendment.  So  have 
ether  justices  of  that  court.  What  is  this 
omendment?  Except  as  a  limitation  upon 
state  action,  it  is  not  new,  as  respects  the  de- 
mand of  "due  process  of  law."  That  is  sim- 
ply a  new  application.  It  only  demands  of 
the  states  what  Magna  dtiarta  demanded 
from  the  time  our  English  ancestors  set  foot 
on  American  soil,  and  was  in  the  Constitu- 
ticns  of  all  the  states.  For  the  ftrst  time 
that  amendment  gave  the  national  govem- 
ment  a  veto  power  upon  state  action  upon 
the  citizen  not  consonant  with  due  process 
of  law,  but  it  gave  no  new  definition  of  the 
term  "due  procetis  of  law,"  or  its  equivalent 
"law  of  the  land."  Before  it,  the  state  had 
final  right  to  say  whether  the  act  was  due 
process;  after  it,  the  supreme  court  has. 
That  is  all.  The  definition  is  the  same. 
Fames  v.  Savage,  77  Me.  212,  52  Am.  Rep. 
757.  The  amendment  does  not  say  what  due 
process  is.  If  it  had  long  been  established 
as  such  in  the  stete,  it  is  due  process  under 
the  amendment.  Slaughter-House  Cases,  16 
Wall.  78,  21  L.  ed.  409.  Legislation,  action, 
and  procedure  long  used  by  the  state  as  nsTuf 
or  customary  in  the  given  case  were  not  at 
once  swept  away  becauFe  not  attended  with 
judicial  inquiry.  Nor  does  this  amendment 
cramp  the  states  so  as  to  forbid  the  adoption 
of  new  legislation,  action,  or  procedure  which 
they  may  deem  necessary,  wise,  and  politic 
in  the  administraticm  of  government.  In 
either  case,  so  it  do  not  assail  the  essential 
right  of  the  citizen  under  the  principles  of 
common  equal  justice,  it  is  valid  under  this 
amendment.  Hurtado  ▼.  California,  110  U. 
S.  537,  28  L.  ed.  239,  where  a  new  Consti- 
tution dispensed  witli  an  indictment  for  mur- 
der, and  allowed  its  trial  on  information. 
The  opinion  says:  "However  exertional  it 
[proceeding]  may  be,  as  tested  by  definitions 
find  principles  of  ordinary  procedure,  never- 
theless this,  in  substence,  has  been  immemo- 
rially  the  actual  law  of  the  land,  and  there^ 
fore*is  due  process  of  law."  This  constitu- 
tional law,  stete  and  Federal,  1  repeat,  » 
old,  and  its  definition  the  same  at  all  times: 
ond  yet  legislation  and  procedure  under  state 
authority,  and  Federal  too,  levying  taxes, 
seizing  and  selling  personal  and  real  estete 
for  texes,  personal  for  rent,  seizing  and  oca- 
fibcating  personalty  under  the  police  power» 
and  even  selling  a.  defaulting  customs  re- 
ceiver's property  under  a  warrant  issued  by 
an  executive  officer  for  a  debt  arising  from 
his  collection  of  teriff,  and  imprisonment 
under  a  mere  license  tax  bill,  have  not  been 
discovered  to  be  without  due  process.  The 
14th  Amendment  is  highly  salutery  as  a 
part  of  the  Federal  Constitution,  properly 
construed  and  applied,  as  it  has  been  thus 
far  by  that  eminent  tribunal,  the  Supreme 
Court  of  the  United  Stetes;  but  it  cannot 
be  given  the  scope  often  claimed  for  it^  prac- 
tically denying  to  the  states  powers  highly 
essential  in  the  administration  of  the  gov- 
ornjnent.  This  construction  has  been  several 
times  repudiated  by  the  Supreme  Court. 
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How  has  this  question  of  forfeiture  for 
taxes  been  regarded  by. the  Virginia  courts? 
They  have  been  unable  to  discover  that  it  is 
not  due  process  of  law.  It  is  true  that  in 
Kinney  v.  Beverley,  2  Hen.  &  M.  318,  where 
the  act  of  1790  which  provided  that  lands 
on  which  taxes  should  not  be  paid  for  three 
ye&TB  "shall  be  lost,  forfeited,  and  vested  in 
the  commonwealth."  Judge  Tucker  did  ex- 
press the  opinion  that,  without  oflSce  found, 
the  state  could  not  take  title,  as  it  was  only 
hy  record  the  King  could  take  title ;  not  defi- 
nitely saying  the  act  was  invalid.  Judge 
Poane  (than  whom  no  one  has  a  higher  name 
among  Virginia  jurists)  said,  "I  cannot  for 
a  moment  doubt  the  power  of  the  legisla- 
ture to  pass  the  law  m  question;"  and  he 
said  that  no  inquest  of  office  was  necessary, 
and  that  such  a  construction  would  defeat 
collection  of  revenue.  Judge  Green's  opin- 
ion does  not  mention  the  subject.  So  this 
case  cannot  be  quoted  (as  it  is  sometimes) 
as  against  the  validity  of  forfeiture  acts,  ad 
it  was  decided  on  other  points.  In  Wild  v. 
Strpell  10  Gratt.  405,  it  was  held  that  "the 
statutes  of  Virginia  forfeiting  land  to  the 
commonwealth  for  the  failure  of  the  owners 
to  enter  them  upon  the  commissioner's  books 
ana  pay  the  taxes  due  thereon  are  constitu- 
tional,'* and  that  title  vested  under  them  in 
the  state  without  judgment,  decree,  or  in- 
quest of  office.  Several  cases  uphold  the  stat- 
ute. Stoats  V.  Board,  10  Gratt.  400 ;  Levas- 
ser  V.  Washburn,  11  Gratt.  572;  Smith  v. 
Chapman,  10  Gratt.  445;  Hale  v.  Branscum, 
10  Gratt.  418;  Usher  v.  Pride,  15  Gratt.  190. 
These  cases  are  unsatisfactory,  in  not  dis- 
cus.«ing  the  matter;  but  they  do  decide  it, 
though  in  but  one  was  it  expressly  men- 
tioned. In  Armstrong  v.  Morrill,  14  Wall. 
120,  20  L.  ed.  765,  the  constitutional  point 
was  not  discussed,  but -the  Virginia  forfeit- 
ure acts  were  recognized  as  operative.  So 
it  was  settled  in  Virginia.  In  West  Vir- 
ginia, our  courts,  in  many  decisions,  have 
recognized  the  Virginiar  decisions  as  binding 
authority.  Twiggs  v.  Chevallie,  4  W.  Va. 
463;  Smith  v.  Tharp,  17  W.  Va.  221.  And 
this  state  adopted  this  forfeiture  policy  as 
her  only  weapon,  as  shown  by  long  experi- 
ence, to  compel  payment  of  taxes  on  vast 
areas  of  wild,  unseated  land,  by  an  act  in 
1809,  and  in  1872  by  the  Constitution  con- 
taining the  forfeiture  clause  in  question,  and 
hy  several  later  acts  to  enforce  it.  Several 
decisions  recognize  the  validity  of  these  laws, 
rot  by  express  decisions  on  the  constitutional 
point,  as  our  courts  and  bar  treated  the  Vir- 
irinia  cases,  and  our  cases  in  4  and  17  W.  Va. 
as  settling  it  under  the  doctrine  of  stare  de- 
cisis, but  oy  recognizing  these  laws  as  bind- 
ing law.  McClure  v.  Maitland,  24  W.  Va. 
561 ;  Auvil  v.  Lacger,  24  W.  Va.  583 ;  Mc- 
Clure V.  Mauperture,  29  W.  Va.  633;  Teh- 
heits  V.  Charleston,  33  W.  Va.  705;  Hays  v. 
Camden,  38  W.  Va.  109;  Wiant  v.  Hays,  38 
W.  Va.  68,  23  L.  R.  A.  82 ;  Holly  River  Coal 
Co.  V.  Howell,  36  W.  Va.  489.  Judge  Goff, 
in  the  United  States  circuit  court  for  West 
\  irginia,  held  this  clause  of  our  Constitution 
valid  in  King  v.  Mullins.  Titles  to  thou- 
sands upon  thousands  of  acres,  the  homes  of 
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our  people,  rest  upon  this  long  line  of  enact- 
ment and  decision ;  and  for  this  court  to  re- 
\er8e  so  many  cases,  and  annul  the  constitu- 
tional provision,  would  shake  those  titles, 
and  turn  thousands  from  their  homes.  The 
rule  of  stare  decisis  binds  us  to  adhere  to 
them,  especially  as  titles  to  property  Test  on 
those  decisions.  Not  to  do  so  would  spread 
disaster,  the  extent  of  which  would  be  ap- 
palling. And  this  is  a  consideration  justly 
and  deeply  entering  into  the  question,  as 
the  United  States  Supreme  Court  said, 
speaking  through  Justice  Harlan,  in  King  v. 
Mullins,  decided  in  1898.  That  court  unani- 
mously affirmed  Judge  Goff's  decision  hold- 
ing valid  the  clause  of  the  Constitution  in 
question.  I  shall  not  say  that  the  opinion 
holds  that  clause,  taken  alone,  valid,  though 
it  virtually  does  so.  The  opinion  holds  that 
as,  in  connection  with  the  state  Constitution, 
the  statutes  to  sell  land  as  forfeited  give  the 
owner  a  hearing,  "there  is  no  ground  for 
him  to  complain  that  his  property  has  been 
taken  without  due  process  of  law."  In  Read 
V.  Dingess,  8  U.  S.  App.  526,  60  Fed.  Rep.  21, 
8  C.  C.  A.  389,  it  was  held  by  the  circuit 
court  of  appeals  (fourth  circuit)  that  the 
clause  of  the  West  Virginia  Constitution 
was  not  against  the  14th  Amendment.  Judge 
Goff  holds  the  same  in  Van  Ounden  v.  Vir- 
ginia Coal  rf  /.  Co.  8  U.  S.  App.  229,  52  Fed. 
Rep.  851,  3  C.  C.  A.  294.  Another  element 
in  this  question  is  not  to  be  overlooked. 
The  state  Constitution  (|  4,  art.  13)  pro- 
vides for  a  sale  of  the  forfeited  land,  and,  by 
§  5,  gives  the  owner  the  excess  of  its  proceeds 
after  paying  taxes.  This  relieves  the  forfeit- 
ure clause  from  the  charge  of  being  arbitrary 
spoliation  and  confiscation  of  property; 
gives  to  it  the  hue  of  being  only  a  step 
necessary  to  collect  the  taxes,  showing  that 
after  that  the  state  regards  his  right  bv 
holding  in  trust  for  him.  I  therefore  reach 
ihe  conclusion  that  this  forfeiture  clause 
is  not  repugnant  to  the  14th  Amendment. 

A  point  that  is  pressed  against  the  state 
Constitution  is  that  it,  ipso  facto,  devests 
the  owner  of  his  title,  and  vests  it  in  the 
Ftate,  without  judicial  inquiry, — without 
what  is  called  "office  found"  at  common  law. 
If  this  is  so,  it  is  within  the  power  of  the 
state,  under  the  tax  power,  to  do  so.  "A 
legislative  act  directing  the  possession  and 
appropriation  of  the  land  is  equivalent  to 
office  found.  The  mode  of  asserting  or  of 
assuming  the  forfeited  grant  is  subject  to 
the  legislative  authority  of  the  government. 
It  may  be  after  a  judicial  investigation,  or 
by  taking  possession  directly  under  the  au- 
thority of  the  government,  without  these 
preliminary  proceedings."  United  States. v. 
Kcpentigny,  5  Wall.  267,  268,  18  L.  ed.  645, 
G46.  Can  it,  indeed,  be  said  that  the  owner 
has  irretrievably  lost  his  land,  without  a 
hearing  to  contest  the  forfeiture?  It  is  be- 
yond doubt  that  the  state  has  power  to  for- 
feit land,  and  vest  title  in  itself,  for  delin- 
quency or  nonentry  for  taxes,  if  it  leave  a 
door  open  for  hearing.  If  the  Constitution 
had  declared  a  forfeiture,  and  expressly 
eiven  a  hearing,  no  question  could  arise.  It 
has  declared  a  forfeiture^  and  has  not  shut 
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tbe  door  aninst  the  owner  to  contest  it.  It 
simply  dedares  that,  if  a  fact  exist,  forfeit- 
ure ensues,  as  a  legal  consequence.  It  only 
says  that  a  certain  offense  shall  involve  a 
certain  penalty.  All  criminal  or  penal  laws 
do  this,  but  final  conviction  and  penalty  are 
to  come  after  trial.  It  seems  to  me,  we  can- 
not consider  the  clause  invalid,  when  privi- 
lege of  contestation  is  not  denied.  Under 
the  law  before  the  act  of  1882,  a  decree  in  a 
proceeding  to  sell  land  as  forfeited  was, 
while  conclusive  upon  strangers,  onl^  prima 
facie  evidence  of  forfeiture  as  against  the 
owner.  Holly  Hirer  Coal  Co,  v.  FoiretZ,  36 
W.  Va.  489 ;  Strader  v.  Goff,  6  W.  Va.  257. 
In  fact,  Ttoiggs  v.  Chevallie,  4  W.  Va.  463, 
holds  the  jurisdiction  as  limited  and  special, 
and  based  only  on  forfeiture;  and,  if  the 
land  was  not  in  fact  forfeited,  the  decree 
would  be  void.  It  is  perhaps  immaterial 
whether  prima  facie  or  not,  it  surely  not  be- 
ing conclusive.  So,  when  the  owner's  title 
is  in  any  way  assailed,  he  can  deny  the  for- 
feiture. It  may  be  questioned  whether  the 
party  claiming  under  the  forfeiture  must 
not  show  it  as  an  original  proposition,  as 
f  he  owner  was  no  party.  The  forfeiting  pro- 
vision does  not  give  the  state  or  a  third  party 
taking  title  possension,  but  merely  vests 
title,  if  forfeited.  When  sued  by  them,  he 
can  contest  the  forfeiture.  If  the  state  could, 
^he  has  not  enacted  that  he  shall  be  ousted 
by  force;  and,  therefore,  if  she  or  her  pur- 
chaser desire  possession,  they  must  sue,  and 
Ite  can  defend,  or  he  can  sue  the  state's  ten- 
ant or  purchaser  in  possession.  This  seems 
fiom  authority,  adequate  hearing,  if  any 
were  required.  How  is  the  party  prejudiced? 
V.niere  the  door  was  open  to  a  taxpayer  to 
ciijoin,  though  a  bond  were  necessary,  it  did 
not  render  an  act  giving  a  right  to  levy  a  tax 
not  due  process.  McMillen  v.  Ander8on,  95 
U.  S.  37,  24  L.  ed.  335.  Justice  Miller  said 
that  as  he  could  sue  to  recover  back  the 
money,  as  an  illegal  tax,  that  would  free  it 
from  the  charge  of  being  without  due  proc- 
ess. In  'Newark  d  8.  0.  Horse  Car  R.  Co. 
\.  Hunt,  50  N.  J.  L.  308,  there  were  statutes 
providing  for  the  destruction  of  diseased 
horses;  and  the  court  held  that  these  acts 
are  within  the  police  power  of  the  state,  and, 
further:  "They  are  not  within  the  prohibi- 
tion of  the  14th  Amendment  to  the  Federal 
Constitution,  because,  although  they  author- 
ize the  abatement  of  such  nuisances  in  ad- 
vance of  a  judicial  adjudication  of  the  fact 
of  nuisance,  yet  they  do  not  make  the  deter- 
mination of  the  officials  as  to  that  fact  con- 
clusive, and  only  permit  their  acts  in  abat- 
ing *the  nuisance  to  be  justified  by  proof  of 
the.  actual  existence  of  such  nuisance." 
*  Plaintiff,  however,  contends  that  the  deter- 
Ttiination  of  the  officials  that  the  prescribed 
disease  exists* is  to  be  made  without  notice 
to  the  property  owners  and  without  afford- 
ing them  an  opportunity  to  be  heard,  and  on 
this  ground  claims  that  these  acts  are  obnox- 
ious to  the  constitutional  provision  invoked. 
If  the  legislature  by  these  acts  has  made  the 
determination  of  these  officials  as  to  the  ex- 
istence of  the  common  nuisance  a  conclusive 
adjudication  upon  the  rights  of  the  property 
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owner,  then  it  is  perfectly  obvious  that  this 
legislation  cannot  be  supported.  It  has  been 
settled  in  this  state  that  it  is  not  within  the 
power  of  legislation  to  impart  to  a  de- 
termination of  this  sort  a  eoodiisive  diar- 
acter,  as  a^inst  the  property  owner,  and 
legislation  intending  that  result  was  held  to 
be  futile.  Button  v.  Camden,  39  N.  J.  L. 
122.  An  examination  of  the  acts  in  question 
clearly  shows  that  there  was  no  intent  in  the 
l^slative  mind  to  make  the  conclusions  of 
the  officials  decisive  of  the  right  of  the  prop- 
erty owner  as  to  the  existence  of  that  condi- 
tion of  things  which  these  acts  declared 
would  constitute  in  these  cases  a  common 
nuisance,  and  would  justify  its  abatement  by 
the  destruction  of  the  animals  diseased. 
The  right  of  the  property  owner  is  not  there- 
by barred,  on  the  one  hand,  nor  is  the  justi- 
fication of  the  officials  made  effective,  on  the 
other  hand,  by  reason  of  their  adjudication, 
but  by  reason  of  the  fact  that  the  common 
nuisance  declared  b^  the  acts  existed,  and 
so  existed  as  to  permit  the  officials  to  exercise 
the  j^wer  of  abatement.  What  the  acts  au- 
thorize is  the  abatement  of  an  actual  nui- 
sance. They  afford  no  protection  to  any  in- 
vasion of  the  rights  of  property  in  any  other 
case."  The  court  says,  in  conclusion :  "But 
ii  the  property  owner  is  not  deprived  of  a 
right  to  contest  the  existence  of  such  condi- 
tions, and  to  obtain  redress,  as  for  a  tres- 
pass, if  they  are  not  shown  to  have  existed, 
such  l^islative  acts  would  not  infringe  any 
constitutional  provision."  So,  in  Lawton  v. 
fiteele,  152  U.  S.  142,  38  L.  ed.  390,  where 
a  statute  authorized  officers  to  destroy  nets 
used  in  violation  of  the  statute,  without  any 
judicial  proceedings  to  ascertain  the  fact  of 
KVLch  violation,  the  court  savs:  '"Nor  is  a 
person  whose  property  is  seized  under  the 
act  in  question  without  his  legal  remedy.  If 
in  fact  nis  property  has  been  used  in  viola- 
tion of  the  act,  he  has  no  just  reason  to  com- 
plain. If  not,  he  may  replevy  his  nets  from 
the  officer  seizing  thenii  or,  if  they  have  be«i 
destroyed,  may  have  his  action  for  their 
value.  In  such  cases  the  burden  would  be 
upon  the  defendant  to  prove  a  justification 
under  the  statute."  In  Read  v.  Dingess,  8 
U.  S.  App.  520,  60  Fed.  Rep.  27,  8  C.  C.  A. 
395,  the  court  said:  "But  if  the  act,  in 
every  case  of  its  commission,  involves  the 
forfeiture,  nothing  remains  but  to  ascertain 
the  fact  of  its  commission,  and  that  can  as 
well  be  done  in  a  subseauent  suit  involving 
the  title  as  by  a  proceeding  brought  by  the 
state  to  enforce  the  forfeiture."  Also,  Kevc 
lork  Health  Dept,  v.  Trinity  Church,  145 
N.  Y.  32,  27  L.  R.  A.  710;  and  People,  Cop- 
cutt,  V.  Tonkera  Bd,  of  Health,  140  N.  Y. 
23,  23  L.  R.  A.  481 ;  Branson  ▼.  Gee,  25  Or. 
462,  24  L.  R.  A.  355.  Statutes  of  limitation 
take  land  from  one  man  and  vest  it  in  an- 
other. Why  does  no  one  claim  that  they  vio- 
late the  Constitution?  I  suppose,  because 
they  allow  him  a  hearing  afterwards.  And 
the  acts  of  1872-73,  providing  for  selling  the 
land,  gave  him  right  to  redeem  his  land, 
and  so  to  pay  what  he  justly  owed  the  state. 
But  since  the  act  of  1882,  and  especially  un- 
der that  of  1893.  for  the  sale  of  forfeited 
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land,  the  proceeding  is  a  regular  chancery 
suit, — ^must  be  such, — ^and  the  owner  must 
be  a  part^,  and  is  entitled  to  make  full  de- 
fense against  the  forfeiture;  and  surely  this 
is  a  fufi  hearing  before  decree,  and  satisfies 
the  demand  for  "due  process  of  law."  Un- 
der the  latter  statute  (Acts  1893,  chap.  24), 
this  proceeding  was  had.  It  was  held  oy  the 
United  States  Supreme  Court  in  King  v. 
Mullins  (1898)  that,  taking  the  clause  of 
the  Constitution  and  statute  of  1882  in  con- 
nection, the  demand  of  the  14th  Amendment 
was  satisfied,  and  the  proceeding  valid. 
That  is  our  adequate  defense  for  this  deci- 
Kiop.  I  am  myself  now  free  from  doubt  as 
to  the  correctness  of  our  holding  on  this  ques- 
tion. 

It  is  claimed  that  the  state  is  prevented 
by  laches  from  assailing  the  tax  deed  under 
the  tax  sale  to  Cresap  in  1871,  twenty-two 
years  having  passed  from  the  tax  deed  to  the 
date  of  this  suit.  No  possession  was  ever 
held  under  the  tax  deed.  The  express  stat- 
ute of  limitations  did  not,  therefore,  bar  the 
^tate,  and  laches  does  not.  Where  the  ad- 
verse claimant  of  land  has  no  actual  posses- 
Fion,  the  other  claimant  need  not  sue.  Until 
then  it  is  mere  cloud,  never  maturing  as  title. 
Datiin  v.  Woods,  27  W.  Va.  68.  Delay  in 
bringing  suit  to  annul  a  tax  deed  is  not  im- 
putable as  laches  to  the  owner.  United 
States  V.  Insley,  130  U.  S.  263,  32  L.  ed.  968 ; 
Cook  V.  Lasher,  42  U.  S.  App.  42,  73  Fed. 
Kep.  701,  10  C.  C.  A.  654;  Sommers  v.  Ward, 
41  W.  Va.  80.  The  statute  of  limitations 
does  not,  at  common  law,  apply  to  the  state. 
Hall  V.  Wehh,  21  W.  Va.  322.  Our  statute 
now  applies  limitations  to  the  state,  like  in- 
dividuals. Code  1891,  chap.  85,  i  20.  But 
no  statute  applies  laches  to  the  state,  and 
the  common-law  rule  says  that  it  does  not 
apply  to  it.  12  Am.  k  £ng.  £nc.  Law,  Ist 
ed.  p.  56. 

It  is  further  raised,  as  a  question,  that  as 
the  state  sold  to  Cresap  for  taxes,  and  col- 
lected taxes  for  years  from  those  claiming 
under  that  title,  it  is  estopped  by  this  con- 
duct from  claiming  forfeiture  for  nonentry 
in  Sponaugle's  name  in  after  years, — the 
very  years  which  the  owners  under  the  tax 
;>ale  were  paying  taxes  for.  Now,  as  the 
state  at  a  tax  sale  sells,  not  her  own  land, 
i.ut  only  such  title  as  the  taxed  party  has, 
and  by  her  sale  and  deed  makes  no  warran- 
ty whatever,  this  estoppel  cannot  be  main- 
tained. And  the  forfeiture  alleged  accrued 
Kt!Vf.ral  years  after  this  sale.  Camden  v. 
Alkire,  24  W.  Va.  681.  An  estoppel  in  pais 
against  the  state  from  asserting  a  title  to 
esclieated  land  is  not  made  out  by  assess- 
ment of  taxes,  and  sale  and  convevance  for 
taxes,  and  the  assessment  and  collection  of 
taxes  from  the  purchaser  at  the  tax  sale. 
An  auditor's  deed  made  in  consummation  of 
n  sale  for  taxes  cannot  bar  the  assertion  by 
the  state  of  any  claim  or  right  to  the  land. 
The  court  says  the  deed  is  without  warranty, 
pnd  has  not,  as  an  estoppel,  the  force  which 
H  quitclaim  deed  has  to  pass  title  in  the 
grantor  at  its  date.  Reid  v.  State,  Thomp- 
son, 74  Ind.  252,  260.  If  it  is  contended 
Hint  payment  by  the  tax  purchasers  of  taxes 
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under  their  title  paid  the  taxes  on  the  land, 
so  that  it  may  be  said  to  the  state,  "You 
have  already  gotten  tax  once  on  the  land, 
and  you  cannot  enforce  a  forfeiture  for  taxes 
for  the  same  years  in  the  name  of  the  origi- 
nal owner,  whose  title  we  got  by  the  tax  sale, 
we  having  acquired  the  land  under  his  tiUe,'^ 
the  response  is:  *'That  is  so  if  your  tax 
deed  is  valid,  because  there  was  no  title  left 
in  the  original  owner  to  be  taxed,  but  n3t 
so  if  youp  tax  title  is  void.  If  valid,  you 
defeat  forfeiture  by  superiority  of  your  tax 
title,  not  by  estoppel  from  conduct,  as  it 
does  not  bind  the  state  in  this  matter;  but,, 
if  void,  the  title  was  left  in  the  old  owner, 
lu  be  forfeited  for  tdxes,  and  the  state  is  not 
bound  merely  by  conduct."  And,  as  to 
double  taxation,  Bimpson  v.  Edmiston,  23 
W.  Va.  680,  holds  that  there  is  no  privity 
between  former  owner  and  tax  purchaser,, 
their  claims  being  hostile,  and  payment  by 
the  tax  purchaser  does  not  discharge  the 
state  demand  for  taxes  against  the  former 
owner,  if  lawful  demand  she  had  against  his 
title  as  yet  good;  and,  if  he  wants  to  deny 
the  validity  of  the  tax  sale  and  keep  his  title 
good,  he  must  still  keep  the  land  on  in  hia 
name,  just  as  in  case  of  two  stranger  titles. 

I  come,  in  conclusion,  to  a  very  important 
question :  Is  the  tax  sale  to  Cresap  efficient 
to  pass  title?  It  is  alleged  to  be  void  becau8e> 
of  irregularity  in  the  sale  lists  apparent.  If 
\oid,  leaving  title  in  Sponaugle,  the  state 
acquired  titfo  by  forfeiture;  but,  if  valid,  it 
devested  Sponaugle  of  title,  leaving  no  land 
in  him  to  be  entered  for  taxes,  and  the  state 
had  no  longer  claims  to  taxes  from  him.  We 
have  concluded  that  this  sale  is  valid. 

One  ground  of  irregularity  is  that  in  the 
column  of  the  list  of  sales  in  which  the  es- 
tate (whether  in  fee  or  life)  of  the  owner  is 
to  be  stated  there  is  a  blank  as  to  this  tract, 
and  so  the  estate  is  not  given.  Code  1868, 
ohep.  31,  S  25,  it  will  be  seen,  makes  seduloui 
eflorts  to  cure  numerous  specific  irregulari- 
ties, so  as  to  confer  upon  purchasers,  effectu- 
rlly,  such  title  as  the  party  charged  with 
taxes  owned,  and  also  inserts  the  general 
pi  ovision  that  the  purchaser  shall  take  such 
title  "notwithstanding  any  irregularity  in 
the  proceedings  under  which  the  said  grantee 
claims  title,  unless  such  irregularity  appear 
on  the  face  of  the  proceedings  of  record  in 
the  office  of  the  recorder,  and  be  such  as  ma- 
terially to  prejudice  the  rights  of  the  own- 
er." First,  I  must  say  that  there  would  be 
a  presumption  of  a  fee.  A  deed,  under  our 
statute,  confers  a  fee,  unless  a  less  estate  is 
stated;  and  even  in  a  tax-sale  list  it  would 
be  a  fair  presumption.  But  who  would  be 
misled  by  ft?  And,  so  the  owner  be  not  mis- 
led, it  is  no  matter  as  to  others.  How  could 
he  be  misled?  He  would  surely  know  his 
own  estate  without  information  from  this 
list.  How  does  this  unsubstantial  slip  preju- 
dice him?  And  the  same  section  says,  "And 
no  irregularity  as  to  the  manner  of  laying 
off  any  real  estate  so  sold,  or  in  the  plat,  de- 
scription, or  report  of  the  surveyor  or  other 
person,  shall,  after  the  deed  is  made,  invali- 
date the  sale  or  deed."  This  is  a  strong 
curative  provision.    The  sale  list  is  a  "re* 
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porf  ander  it,  and  the  "estate"  pertains  to 
the  ''description."  I  know  the  books  tell  us 
that,  in  times  past,  tax  sales  were  looked 
upon  aa  forfeitures,  and  the  proceedings 
must  be  rigidly  regular;  but  these  doctrines 
do  not  apply  in  full  force  in  West  Virginia, 
and  ought  not  to,  because  our  tax-sale  system 
is,  and  long  has  been,  so  large  and  import- 
ant to  the  state  in  collecting  delinquent  rev- 
<enue,  and  to  many  buying  at  her  sales,  and 
so  important,  too,  in  quieting  titl^  and  set- 
tling the  waste  places,  that  the  legislature 
lias,  time  and  time  again,  in  many  acts,  be- 
^nning  as  far  back  as  1814,  sought  to  miti- 
gate and  qualify,  if  not  abolish,  the  strict 
rule  before  prevailing,  by  which  almost  any 
irregularity  would  annul  a  tax  sale,  and  pro- 
Tided  that  only  substantial  errors,  capable 
of  working  harm  to  the  former  owner,  and 
misleading  him,  and  thus  prevent  timely  re- 
demption, should  avoid  such  sale.  Each  one 
•of  these  acts  has  gone  further  than  its  pred- 
ecessor in  this  effort  of  liberalization.  I  re- 
ferred to  this  legislation  in  Winning  v. 
Eakin,  44  W.  Va.  10,  as  did  Judge  Holt  in 
Hays  V.  Heathcrly,  36  W.  Va.  613.  Under 
this  rigid  procedure,  tax  sales  were  a  myth, 
conferring  on  the  purchaser  a  certain  law- 
suit, and  as  certain  defeat;  and  the  state 
had  to  buy  in,  herself,  vast  quantities  of 
lands,  which  lay  in  her  hands  many  years, 
wild  and  unsettled,  paying  no  taxes,  and  she 
lost  her  revenue.  Even  to-day,  with  all  this 
legislation,  everybody  regards  tax  titles  as 
dangerous  shadows.  The  state  offers  the 
lan£  The  purchaser  pays  the  taxes,  and 
-gets  nothing.  The  innocent  purchaser  is  dis- 
regarded, and  the  delinquent  landowner  is 
favored.  True,  it  seems  hard  that  he  should 
lot»e  his  estate  for  a  pittance,  but  whose 
fault  is  it?  Is  it  the  fault  of  the  innocent 
purchaser?  This  state  of  things  is  not  the 
-fault  of  the  legislature.  It  has  seen  the  big- 
ness of  the  evil,  and  often  tried  to  remedy  it. 
Anyone  looking  at  its  acts  must  see  that  it 
seeks  to  favor  the  innocent  purchaser,  to  the 
extent  of  saving  him  from  unsubstantial  er- 
rors by  ministerial  officers,  and  technical  de- 
fects not  injuring  the  owner.  The  courts 
should  be  alert  to  execute  a  plain  purpose  of 
the  lawmakers,  and  not  to  nullify  it.  And 
especially  is  it  more  difficult,  after  the  sale 
lias  been  executed  by  a  deed,  to  annul  the  sale. 
The  Code  itself  so  intends,  as  above  seen. 
Winning  v.  Eakin,  44  W.  Va.  19.  I  am 
aware  that  in  Jones  v.  Dils,  18  W.  Va.  764, 
the  opinion  is  expressed  that  the  defect  in 
ciiestion  vitiates  a  sale;  but  the  syllabus 
does  not  announce  this  as  law.  And  in  Bar- 
ton V.  Gilchfiat,  19  W.  Va.  230,  the  same 
opinion  is  expressed,  though  it  may  be  called 
obiter,  and  is  not  in  the  syllabus. 

Another  irregularity  is,  as  alleged,  that 
the  sale  list  does  not  show  in  whose  name 
the  land  was  charged  for  three  out  of  four 
years  for  which  it  was  sold.  It  shows  as  to 
one  year  confessedly,  and  a  sale  for  that 
year's  taxes  would  be  as  efficacious  as  four. 
It  would  call  the  owner  to  redeem.    But, 
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I  looking  beyond  the  printed  to  the  manosoript 
'  record,  we  find  it  plain  that  it  was  sold  for 
four  years. 
Another  defect  alleged  is  that  in  the  ai&da- 
I  vit  to  the  sale  list  the  sheriff  swears  that 
'  the  li^  contains  a  true  account  of  all  the 
;  real  estate. sold  by  ''me  during  the  present 
}ear  for  nonpaytnent  of  taxes  due  thereon 
for  the  years  1863,  1864,  1865,  1866,  1867. 
1868,  1869,  and  1870  (or  some  of  iho^e 
years)."  The  words  in  parentheses  are 
claimed  to  overthrow  the  whole  sale  proceed- 
ing of  Randolph  county.  This  affidavit  is 
intended,  perhaps,  noore  to  enforce  a  true  ae* 
count  of  the  treasury  than  for  the  benefit  of 
i  the  landowner.  By  the  unnecessary  use  of 
the  words  of  surplusage,  the  sheriff  meant  to 
say  some  tracts  were  sold  for  some  years, 
some  for  others,  but  the  years  named  corered 
the  years  for  which  this  land  was  sold.  Xow. 
it  is  the  list  that  tells  for  what  particular 
years  the  owner's  land  is  sold,  and  Sponaugle 
had  but  to  look  at  it;  and  that  told  him 
hifi  land  was  sold  for  1865,  1866,  1867,  and 
1868.  He  should  look  at  the  list  for  this 
^specification,  rather  than  the  affidavit,  but 
read  both  together.  The  affidavit  does  not 
say  or  intimate  that  the  land  was  sold  for  anv 
other  than  those  four  years.  The  years  it 
specified  include  all  the  years  for  which  any 
tract  was  sold,  and  the  list  tells  for  what 
particular  years  a  particular  tract  was  sold. 
Twenty-two  years  alter  the  tax  deed  to 
Cresap,  it  is  attacked.  During  all  this  long 
period  Cresap  and  his  alienees  have  paid  tax- 
es. This,  as  said  above,  would  not  help 
them,  if  their  tax  title  were  bad;  but  it  is 
a  satisfaction  to  a  court,  in  rendering  judg- 
ment^ to  feel  sure  that  substantial  justice  is 
done.  The  present  owners,  on  the  faith  of 
this  title,  spent  a  large  sum  in  acquiring  the 
land.  The  former  owners  failed  to  pay  taxes 
charged,  let  the  land  be  sold,  failed  to  re- 
deem, and  afterwards  failed  to  charge  their 
land.  They  have  always  been  in  default, 
likely  because  the  land  was  of  little  value: 
but  now  that  this  land  is  in  reach  of  the 
West  Virginia  Central  Railroad,  which  has 
pierced  that  mountain  wilderness,  and  given 
it  life  and  enterprise,  and  made  land  very 
valuable,  and  the  lumber  company  is  carry- 
ing on  large  operations  in  cutting  timber  on 
its  land  very  near  the  line  of  this  traet,  the 
Sponaugle  claimants  come  in  to  redeem.  The 
suit  is  m  the  name  of  the  state,  it  is  true: 
but  the  contest  is  between  than  and  the  com- 
pany, as  the  state  has  only  a  tax  claim,  and 
the  Sponaugle  representatives  applied  to  re- 
deem, and  filed  a  cross  bill  to  assail  the  tax 
title,  and  thus  it  is  their  suit.  On  which 
side  is  the  equity,  if  we  go  by  it?  But  the 
law  decided  it  for  the  Condon-Lane  Boom  k 
Lumber  Company. 

Therefore  we  reverse  the  decree,  and  dis- 
miss the  state's  bill  and  the  Cunningham 
cross  bill. 

Rehearing  denied. 
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OfflO  SUPREME  COURT. 


John  N.  GLIDDEN,  Plff,  in  Err,, 

V, 

MECHANICS'  NATIONAL  BANK  of  Pitte- 

burg. 

(58  Ohio  St.  588.) 

*1.  In  tbe  absence  of  express  agree- 
ment autborlslnar  It,  a  pledgee  can- 
not become  tbe  pnrobaser  of  tbe 
pledored  property  at  his  own  sale ;  and  if 
the  property  be  bid  off  by  him  the  contract 
of  pledge  is  not  thereby  terminated,  nor  the 
relations  of  the  parties  changed,  unless  the 
pledgeor  elects  to  treat  the  transaction  as  a 
▼alid  sale,  in  which  event  the  pledgee  will  be 
accountable  for  the  net  proceeds  of  tbe  sale. 

2.  If  tbe  pledflreor  do  not  so  elect,  the 
pledgee,  while  he  retains  the  possession  and 
control  of  the  property  with  the  ability  to 
perform  his  part  of  the  contract  by  restoring 
the  property  to  the  pledgeor,  cannot  be  held 
for  its  conversion,   without  demand   for  its 

^Headnotes  by  the  Court. 


return  accompanied  with  an  offer  by  the 
pledgeor  to  perform  his  part  of  the  agreement. 
8.  'When  bovrcver,  tbe  pledgee  pnts  It 
ont  of  bis  power  to  perform  bis  part 
of  tbe  aarreement,  by  an  unauthorized  dis- 
position of  the  property,  he  will  be  liable  for 
its  conversion  without  demand  and  offer  of 
performance  by  the  pledgeor;  and  when  he 
has  80  disposed  of  a  part  of  the  property,  he 
may  be  held  for  the  conversion  of  all  of  it, 
as  of  the  time  of  such  disposition. 

(December  17,  1895.) 

ERROR  to  the  Circuit ' Court  for  Cuya- 
lioga  County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Common 
Pleas  allowing  defendant's  claim  to  the  value 
of  certain  collateral  security  in  a  suit  upon 
a  promissory  note.    Affirmed. 

Statement  bv  Wiliian&s,  J.: 
The  original  action  was  brought  by  the 
Mechanics'  National  Bank  against  John  N. 


Note. — Pledgee's  conversion  of  pledged  proper- 
ty hy  invalid  sale. 

L  What  sales  amount  to  a  conversion. 

a.  Oenerally. 

b.  With  reference  to  corporate  stock. 
II.  Power  to  sell. 

a.  General  statement  as  to. 

b.  Implied  authority. 

1.  The  general  rule. 

2.  As  to  goods  and  chuttels. 

3.  As  to  stocks  and  bonds. 

4.  As  to  choses  in  action. 
e.   Special  authority. 

1.  Express  contracts  generally. 

2.  Blank  transfers  of  stock. 
XII.  Demand  and  notice. 

a.  Necessity  of,  generally. 

b.  When  term   for  redemption  or  pay- 

ment is  indefinite. 

c.  Where  stock  is  held  as  security  for 

advances. 

d.  Under  special  contract. 

e.  Sufficiency  of. 
IV.  Conduct  of  sale. 

y.  Purchase  by  pledgee. 
VI.  Tender  of  payment  to  render  oonversion 
actionahle. 

VII.  Ralipcation  of  sale  and  toaiver  of  conver- 

nlon. 

VIII.  Remedies. 

a.  By  direct  action. 

b.  Bif  icaij  of  defense. 

c.  As    aqaitist     purchasers    from     the 

pledgee. 
IX.  Measure  of  damages. 

a.  As  to  personal  property  generally. 

b.  As  to  stocks,  bonds,  and  other  securi- 

ties. 

c.  As  to  fiotes  and  other  choses  in  action. 

I.  What  sales  amount  to  a  oonversion. 
a.  Oenerally. 

The  rule  Is  general,  if  not  universal,  that  the 
wrongful  or  unauthorized  disposition  of  pledged 
property  bv  the  pledgee  so  as  to  put  it  out  of 
his  power  to  redeliver  it  on  payment  of  the 
debt  which  it  secures,  is  a  conversion  for  which 
an  action  will  He. 

This  is  held  directly  in  Luckey  v.  Gannon,  37 
How.  Pr.  134  ;  Klipatrlck  v.  Dean,  19  N.  Y.  S.  H. 
837 ;  Douglas  v.  Carpenter,  17  App.  Dlv.  329 : 


Hope  V.  Lawrence,  1  Hun,  31T ;  Rosenswelg  v. 
Fraxer,  82  Ind.  342 ;  Ainsworth  v.  Bowen,  9 
Wis.  349,  and  it  is  asserted  inferentially  in 
nearly,  if  not  all,  the  cases  in  this  note. 

And  any  disposition  by  a  stock  broker  of  the 
securities  carried  for  a  customer  which  would 
deprive  him  of  his  right  to  immediate  posses- 
sion thereof  upon  paymeht  or  tender  of  the  in- 
debtedness on  account  of  such  securities  wonld 
amount  to  a  conversion  thereof.  Douglas  v. 
Carpenter,  17  App.  Dlv.  329. 

While  a  pledgee  of  personal  property  or  se- 
curity cannot  transfer  them  to  the  injury  of  his 
pledgeor,  or  devest  the  pledgeor  of  title  to  them 
until  he  has  demanded  payment  and  given  the 
pledgeor  opportunity  to  redeem,  and  then  only 
at  public  sale  and  on  notice,  however,  a  trans- 
fer of  his  interest  in  the  pledge  is  no  fraud  on 
the  pledgeor,  as  he  will  occupy  precisely  the 
same  position  as  before,  and  can  redeem  the 
pledge  on  the  same  terms.  Drake  v.  Cloonan, 
99  Mich.  121. 

A  pledgee  of  property  to  secure  a  debt 
acquires  a  special  property  therein  which  he 
may  transfer  to  another  without  impairing  the 
original  lien,  or  give  the  pledgeor  a  right  to  re- 
claim it  on  any  other  or  better  terms  than  he 
could  have  done  before  the  transfer.  Belden  v. 
Perkins,  78  111.  449 ;  Whitney  v.  Peay,  24  Ark. 
22:  Williams  v.  Ashe,  111  Cal.  180;  Bullard  v. 
Billings,  2  Vt.  309;  Talty  v.  Freedman's  Sav. 
&  T.  Co.  93  U.  S.  321,  23  L.  ed.  886 ;  Mores  v. 
Conham,  Owen,  123. 

And  a  pawnee  may  assign  his  Interest  in  the 
pledge,  and  the  assignee  will  take  it  under  all 
the  responsibilities  of  the  original  pawnee,  or 
he  may  transfer  conditionally  his  interest  by 
way  of  pawn  to  another,  and  his  assignee  may 
withhold  the  pledge  until  the  debt  of  the  orig- 
inal owner  is  discharged.  National  Bank  v. 
Winston,  5  Baxt.  685. 

•  Bo  long  as  nothing  is  done  by  a  pledgee  to 
deprive  the  pledgeor  of  the  right  to  redeem  upon 
repayment  of  the  amount  due  on  the  principal 
debt,  the  pledgeor  Is  not  injured,  and  the  pledgee 
may  assign  the  principal  debt  with  the  pledge  to 
a  third  person  who  will  hold  it  subject  to  pay- 
ment and  redemption  the  same  as  the  pledgee, 
without  being  guilty  of  a  conversion  of  the 
pledge.     Chapman  v.  Brooks,  31  N.  Y.  75. 

The  rule  that  a  pledgeor  is  at  liberty  to  treat 
an  unauthorized  sale  of  the  pledged  property  as 
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Dec., 


Gliddeu,  in  the  court  of  common  pleas  of 
Cuyahoga  county^  on  the  following  written 
obligation : 

$14,524. 

Pittsburg,  Pa.,  August  30,  1883. 
On  October  10th  after  date  I  promise  to 

giy  to  the  order  of  the  Mechanics'  National 
ank  fourteen  thousand,  five  hundred  and 
twenty-four  dollars,  without  defalcation,  for 
value  received,  having  pledged  to  the  said 
bank  as  collateral  security,  in  lieu  of  an  in- 
dorser,  nine  warrants  of  the  Union  Storage 
Company  numbers  as  follows:  655,  656,657, 
658,  650,  660,  661,  662,  663,  for  108  (2268) 
tons  each,  972  tons  in  all,  with  authority  to 
sell  the  same  on  the  nonperformance  of  this 
promise,  in  such  manner  as  they  in  their 
discretion  may  think  proper,  without  notice, 
either  at  public  or  private  sale,  and  to  apply 
the  proceeds  hereon  holding  me  responsible 
for  me  deficiency,  if  any  should  occur, 
(signed)  John  N.  Glidden. 

The  petition  alleges  that  the  iron  referred 
to    in  ^  the   above   obligation   "remained    in 


storage  at  the  price  agreed  upon  by  said 
Glidden,  with  the  Union  Storage  Company, 
under  the  said  warrants  described  in  said 
instrument  until  February  7,  1887,  when  the 
said  plaintiff  sold  15  tons  of  said  iron  at  $20 
a  ton,  $300;  and  on  August  20,  1888,  it  sold 
524  tons  at  $16  per  ton,  on  paper  running 
four  months  without  interest,  $8,398.97 ;  and 
on  September  11,  1888,  it  sold  108  tons  at 
$16  per  ton  on  time  at  four  months  without 
interest,  $1,728;  and  on  September  20,  1888, 
it  sbld  324  tons  at  $16  per  ton  on  four  months 
paper  without  interest,  $5,184.  All  said 
iron  was  sold  by  said  plaintiff  in  the  exer- 
cise of  the  power  given  by  said  instrument 
of  writing,  and  amounted  to  the  sum  of  $15.- 
610.97.  The  plaintiff  further  says  that  to 
reduce  said  time  sales  to  cash  required  the 
payment  of  $306.21.  leaving  the  balance  that 
it  received  on  the  sale  of  said  iron  $15,304.76, 
less  charges  which  the  plaintiff  alleges  that 
it  paid  as  follows: 

Storage  to  the  Union  Storage  Company 
under  and  by  virtue  of  the  terms  of  said  war- 
rants, which  the  defendant  agreed  to  pay  t» 


a  conversion  by  the  pledgee  applies  only  to  such 
a  sale  as  puts  the  property  beyond  the  control 
of  the  pledgee.  Glidden  v.  Mechanics'  Nat. 
Bank. 

So,  In  Mores  v.  Conham,  Owen,  123.  cited  in 
Jarvis  V.  Rogers,  15  Mass.  408,  it  was  held  that 
a  pawnee  has  an  Interest  and  special  property 
In  a  pawn  which  he  may  assign,  but  that  if  the 
assignee  detains  it  after  payment  by  the  owner 
he  is  liable  to  an  action  of  detinue. 

And  In  Bailey  v.  Colby,  34  N.  H.  20.  66  Am. 
Dec.  762.  in  which  the  cause  of  action  arose 
from  a  conditional  sale,  title  to  pass  upon  pay- 
ment, it  was  held  that  while  a  sale  of  the  prop- 
erty balled,  by  a  pledgee  or  bailee  puts  an  end  to 
the  bailment,  his  transfer  of  his  Interest  only — 
that  Is,  of  the  property  subject  to  the  rights 
of  the  general  owner — will  convey  that  Inter- 
est, and  the  purchaser  will  hold  the  property  In 
the  same  manner  as  the  seller  did. 

A  pawnee  may  deliver  the  goods  pawned  to 
a  stranger  without  consideration,  or  he  may  sell 
or  assign  all  his  interest  absolutely,  or  he  may 
assign  it  conditionally  by  way  of  pawn,  without 
in  either  case  destroying  the  original  lien  or 
giving  the  owner  a  right  to  reclaim  the  property 
on  any  other  or  better  terms  than  he  could  have 
done  before  such  delivery  or  assignment.  Jar- 
vis  V.  Rogers.  15  Mass.  380 ;  Ratcllffe  v.  Davis, 
cited  in  Jarvis  v.  Rogers.  15  Mass.  408. 

And  the  severance  of  the  security  from  the 
debt,  and  the  assignment  of  a  pledge  without 
the  debt  secured  by  it.  are  not  unlawful  where 
the  assignee  takes  but  the  nominal  interest 
for  the  purpose  of  bringing  an  action,  and  the 
substantial  Interest  remains  in  the  pledgee. 
Eoston  V.  Hodges,  18  Fed.  Rep.  677. 

Nor  Is  a  transfer  of  stock  by  a  pledgee  Into 
other  hands  for  the  purpose  of  avoiding  liability 
as  a  stockholder,  taking  the  certificates  back 
with  a  power  of  attorney  to  transfer  them  at 
his  will,  a  transfer  which  will  amount  to  a  con- 
version of  the  stock  pledged.  Heath  v.  Gris- 
wold,  6  Fed.  Rep.  673,  18  Blatchf.  555. 

And  transfers  of  mining  stock,  made  by  a 
pledgee  thereof  In  good  faith,  for  the  purpose  of 
relieving  himself  from,  supposed  damage  to  his 
credit  by  reason  of  holding  so  much  of  that 
particular  stock,  does  not  amount  in  law  to  a 
conversion  where  there  was  no  contract  of  sale, 
and  no  money  or  other  consideration  was  paid 
43  L.  R.  A. 


or  agreed  to  be  paid,  and  he  took  back  from  the 
transferees  blank  assignments  thereof,  and  all 
the  stock  remained  within  his  control  ready  for 
delivery  to  the  pledgeor  on  payment  of  bis  in- 
debtedness.    Day  V.  Holmes.  103  Mass.  306. 

So,  where  shares  of  stock  are  pledged  to  se- 
cure the  payment  of  notes,  and  it  is  afterwards 
discovered  that  some  of  them  had  been  fraudu- 
lently overissued  by  officers  of  the  company,  and 
the  company  under  a  decree  of  the  court  sub- 
stituted genuine  shares  for  spurious  ones,  which 
were  delivered  to  the  pledgee,  the  substitution 
is  not  such  a  change  of  the  subject-matter  of 
the  pledge  as  will  affect  Its  identity,  or  the  pow- 
er of  sale  given  In  the  pledge.  Jeanes'a  Ap- 
peal, 116  Pa.  573. 

And  where  stock  in  a  mining  corporation  is 
pledged  as  collateral  security  for  a  loan,  and 
the  company  afterwards  reduces  Its  capital  un- 
der legislative  authority  and  proportionately  re- 
duces the  nominal  value  of  the  shares  of  its 
capital  stock,  the  surrender  by  the  pledgee  of 
the  original  certificate  of  stock  and  the  ac- 
ceptance by  him  of  a  new  certificate  for  the 
same  number  of  shares,  are  not  a  wrongfuJ 
conversion  of  the  pledge  where  he  took  no  part 
in  the  reorganisation.  Donnell  v.  Wyckoff,  49 
N.  J.  L.  48. 

So,  where  partners,  after  pledging  goods  to  a 
creditor  as  collateral  security  for  a  debt,  con- 
veyed all  their  partnership  property,  including 
the  goods  pledged,  to  another  In  consideration 
of  his  agreement  to  obtain  a  discharge  of  their 
debts,  appointing  him  their  attorney  to  receive 
all  debts,  goods,  and  effects  owing  or  belonging 
to  the  partnership,  the  delivery  by  the  pledgee 
to  such  purchaser,  upon  payment  of  a  portion 
of  the  debt,  of  a  part  of  the  property  pledged, 
supposed  to  be  proportionate  with  the  payment. 
Is  not  such  a  dealing  with  or  disposition  of  his 
collateral  security  as  will  make  him  liable  to  ac^ 
count  to  the  pledgeors  for  any  greater  sum  than 
that  received  by  him.  Faulkner  v.  HIII.  104 
Mass.  J  88. 

And  a  pledgee  of  collateral  securities  maj  ex- 
change them  for  other  securities  without  the 
consent  of  the  pledgeors  where  there  Is  no  re- 
striction In  the  contract  under  which  the  plcdge^ 
is  given,  and  the  fact  that  a  note  and  other  se- 
curities which  had  been  delivered  as  collateral 
security   for   a   loan   had   been   exchanged   for 
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said  Storage  Company  at  the  time  that  he 

Slaoed  said  iron  in  their  storage: 
rom  March  9,  1883,  to  Sept.  20, 

1888,  Syrs.,  6  mos.  and  10  dys.  $3,223  80 
Freight  on  iron  from  Newcastle  to 
Pittsburg,  where  said  iron  was 
sold,  at  70c.  a  t<m    -    -    -    -    677  64 
Commission  paid  to  auctioneer  for 

selling  iron  at  25c.  per  ton,    •    243  00 


Total  charges $4,144  44 

— ^Which  being  taken  from  $15,304.76,  leaves 
$11,100..32,  which  the  plaintiff  realized  upon 
the  sale  of  said  iron,  and  no  more. 

The  plaintiff  further  says  that  the  freight 
paid  by  it  on  said  iron  from  Newcastle  to 
Pittsburg  where  the  same  was  sold,  was  but 
the  ordinary  and  reasonable  freight  over  the 
line  of  railroad  between  said  places;  and 
the  commission  for  selling  the  iron  was  the 
ordinary  and  customary  price  for  the  sale  of 
the  same. 

The  plaintiff  says  that  after  deducting 
said  amounts  so  received  by  it  on  the  sale  of 
said  iron,  to  wit,  $11,160.32,  as  of  the  date 
of  the  last  sale,  to  wit,  September  20,  1888, 


from  the  amount  due  on  said  note,  there  is 
due  the  plaintiff  the  sum  of  $7,708.73  there- 
on, .with  interest  from  said  20th  day  of  Sep- 
tember, 1888,  no  part  of  which  has  been  paid. 
Wherefore  the  plaintiff  prays  jud<2[ment 
against  the  said  defendant  in  the  said  sum 
of  $7,708.73,  with  interest  thereon  from  the 
20th  day  of  September,  1888. 

The  answer,  after  admitting  the  execu- 
tion of  the  written  instrument  sued  on,  and 
the  corporate  character  of  the  plaintiff,  and 
denying  the  other  allegations  of  the  petition, 
avers,  by  way  of  counterclaim,  that  "at  the 
maturity  of  said  note  this  defendant  was  so 
embarrassed  that  he  could  not  and  did  not 
therefore  pay  the  same;  and  that  thereafter 
on  or  about  the  5th  day  of  November,  1883, 
the  said  plaintiff  proceeded  to  advertise  and 
sell  at  public  auction  the  said  iron  at  Pitts- 
burg, though  the  iron  itself  was  all  still  at 
Newcastle,  about  50  miles  away.  And  at 
said  auction  sale  said  plaintiff  bid  in  all  the 
iron  named  in  said  nine  receipts,  and  all  the 
iron  covered  thereby;  and  proceeded  from 
that  time  forward  to  claim  it  and  to  manage 


other  securities  which  had  been  found  to  be 
worthless  is  not  a  defense  In  an  action  on  the 
note  unless  it  appears  that  proper  care  and  dili- 
gence had  not  been  used,  and  that  there  had 
been  a  loss  to  the  owners  of  the  collaterals  be- 
cause thereof.  Girard  F.  &  M.  Ins.  Co.  v.  Marr, 
46  Pa.  504. 

And  a  payee  of  a  note,  who  takes  other  notes 
as  collateral  security  for  the  payment  thereof, 
Is  not  liable  in  trover  for  the  conversion  of  the 
collaterals,  where  he  transfers  them  with  the 
principal  note  to  an  indorsee  thereof,  and  the 
indorsee  converts  them  to  his  own  use.  Goss  v. 
Emerson,  28  N.  H.  42. 

But  while  a  pledgee  may,  when  not  restrained 
by  statute  or  agreement,  sell  and  transfer  his 
debt  against  the  pledgeor,  and  transfer  other 
collateral  held  by  him  to  secure  its  payment 
to  the  assignee,  he  must  act  fairly,  and  in  do- 
ing so  must  not  prejudice '  the  rights  of  the 
pledgeor  or  impair  his  right  to  redeem  upon  pay- 
ment of  the  otriginal  debt.  E.  F.  Hallack  Lum- 
ber &  Mfg.  Co.  V.  Gray,  19  Colo.  149. 

And  where  one  puts  notes  in  the  hands  of  an- 
other as  collateral  security  for  a  specified  pur- 
pose, and  suit  is  brought  thereon  in  the  name 
of  another,  thns  putting  It  beyond  the  power 
of  the  bailee  to  return  the  notes  when  the  pur- 
poses for  which  they  are  pledged  are  satisfied, 
he  is  justly  charged  with  their  conversion. 
St.  John  V.  O'Connel,  7  Port.  (Ala.)  466. 

A  sale  by  a  pledgee  of  bonds  held  as  collater- 
al security  on  the  same  day  he  receives  them  in 
pledge  is  clearly  a  tortious  conversion  of  the  se- 
curities.    Butts  V.  Burnett,  6  Abb.  Pr.  N.  S.  302. 

b.  With  reference  to  corporate  etook. 

The  rights  of  a  pledgeor  of  stock  are  satis- 
fied, and  there  Is  no  conversion  of  his  stock  by 
the  pledgee,  where  the  stock  in  qaestion  was  not 
defined  and  designated  so  as  to  be  distinguished 
from  other  stock  of  the  same  corporation,  and 
the  pledgee  had  always  in  his  possession  and 
name,  and  under  his  control,  sharee  to  the 
amount  of  that  pledged  during  the  whole  time 
of  the  credit  given,  and  was  ready,  able,  and 
willing  at  all  times  to  account  to  the  pledgeor 
for  that  number  of  shares  and  the  dividends 
arising  thereon  whenever  he  entitled  himself  to 
such  an  account  by  payment.  Nourse  v.  Prime, 
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4  Johns.  Ch.  490,  8  Am.  Dec.  606,  7  Johns.  Ch. 
60,  11  Am.  Dec.  403. 

A  pledgee  of  stock  performs  his  duty,  and  is 
not  liable  as  for  a  conversion,  though  he  may 
have  sold  stock  of  the  same  kind  as  that  pledged 
and  cannot  tell  whether  the  stock  so  sold  was 
the  identical  stock  delivered  to  him  as  collateral 
security  or  not,  where  the  shares  of  the  stock 
in  question  do  not  appear  to  have  been  In  any 
way  distinguished  or  distinguishable  from  any 
other  similar  number  of  shares  of  the  same 
stock.  Berlin  v.  Eddy.  83  Mo.  426;  Skiff  v. 
Stoddard,  63  Conn.  198,  21  L.  R.  A.  102. 

Where  pledgees  of  stock  procure  a  transfer 
of  it  to  themselves  on  the  books  of  the  com- 
pany, it  becomes  impossible  to  distinguish  be- 
tween those  shares  and  others  held  by  them,  and 
it  is  of  no  consequence,  therefore,  that  in  sell- 
ing stock  they  dispose  of  those  particular  shares, 
where  at  all  times  they  have  on  hand  an  amount 
equal  to  or  in  excess  of  the  shares  received  from 
the  pledgee,  and  are  constantly  prepared  to 
keep  their  contract  with  him.  Hubbell  v. 
Drezel,  11  Fed.  Rep.  115. 

And  a  sale  by  a  pledgee  of  the  same  kind  of 
stock  is  a  sale  of  his  own  stock  and  not  that  of 
the  pledgeor,  where  he  was  at  all  times  able, 
ready,  and  willing  to  respond  to  the  pledgeor 
in  case  he  should  come  and  demaud  his  stock, 
whether  the  same  identical  shares  were  kept 
or  not ;  and  in  such  case  it  is  not  material 
whether  the  facts  are  imparted  to  the  pledgeor 
or  not.     Hayward  v.  Rogers,  62  Cal.  372. 

Thus,  a  pledgee  of  mining  stock  upon  a  re- 
demption of  the  plf.dge  Is  not  obliged  to  return 
to  the  pledgeor  the  identical  certificates  pledged, 
but  may  return  corresponding  certificates,  and 
the  fact  that  the  pledgee  sells  the  particular 
certificates  pledged  does  not  render  him  liable 
as  for  a  conversion,  where  he  retains  and  re- 
stores similar  certificates,  and  remains  at  all 
times  ready  to  do  so.  Thompson  v.  Toland,  48 
Cal.  99. 

And  a  broker  who  agrees  to  hold  stock  of  a 
customer  as  security  for  money  advanced  Is  not 
liable  to  the  customer  for  the  money  which  the 
latter  had  Invested  In  such  stock,  because  his 
share  had  not  been  kept  separate  from  the  mass 
of  the  broker's  stock,  where  one  share  was  pre- 
cisely equal  in  value  to  every  other  share,  and 
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and  control  it  as  its  own,  and  did  then  and 
there  convert  it  to  its  own  use ;  and  has  ever 
since  until  the  time  of  filing  said  amended 
petition,  controlled  and  claimed  as  its  own, 
said  iron,  by  virtue  of  said  public  sale  of 
November  5,  1883. 

"And  this  defendant  says  that  at  the  time 
when  said  plaintiff  so  converted  said  iron 
to  its  own  use,  the  same  was  of  the  value  of 
$17  per  ton,  and  of  the  total  value  of  $18,360 
for  which  sum  plaintiff  then  and  there  be- 
came and  was  liable  to  account  to  this  de- 
fendant. And  that  when  sufficient  is  applied 
therefrom  to  pay  the  amount  then  due  on 
said  note,  there  remains  the  sum  of  $3,780.- 
33  for  which  said  plaintiff  is  indebted  to  this 
defendant  with  interest  from  November  5, 
1883 ;  for  which  amount  this  defendant  asks 
judgment  againet  said  plaintiff." 

The  reply  controverts,  generally,  the  alle- 


gations of  the  counterclaim,  but  "admits  and 
avers  that  Just  prior  to  November  5,  1883, 
the  plaintiff  advertised  said  iron  for  sale  at 
public  auction  in  newspapers  of  general  cir- 
culation in  the  vicinity  where  said  iron  was 
located,  that  said  sale  would  occur  on  the 
5th  day  of  November,  1883.  The  plaintiff 
further  admits  that  on  said  day  it  offered 
for  sale  at  public  auction,  the  iron  covered 
by  said  receipts  or  warrants,  and  there  be- 
ing no  one  present  that  was  willing  to  give 
as  much  therefor  as  one  W.  H.  Carr,  who  was 
president  of  the  plaintiff,  he,  the  said  Carr, 
bid  for  portions  of  said  iron  about  $10  per 
ton,  and  for  some  other  portions  about  $11 
per  ton,  he  being  the  highest  bidder  for  the 
same  at  said  sale;  and  the  said  Carr  pur- 
chased the  same  for  said  plaintiff  in  the  be- 
lief that  he  had  the  right  to  do  so;  but  the 
plaintiff  says  that  the  said  defendant  Gl id- 


he  always  had  the  requisite  quantity  of  shares 
on  hand  to  meet  the  customer's  demand.  Hor- 
ton  V.  Morgan,  19  N.  Y.  170,  75  Am.  Dec.  311. 

It  is  not  necessary  that  stock  purchased  by 
a  broker  for  a  customer  upou  a  margin,  and  held 
by  him  as  security  for  advances,  should  be  kept 
separate  and  apart  from  otber  stock  of  the 
same  company  belonging  to  him,  or  that  it 
should  be  so  marked  as  to  designate  it  as  be- 
longing to  the  customer,  if  he  keeps  and  has  in 
his  possession  either  tbat  or  a  like  quantity  of 
similar  stock  ready  for  delivery  upon  the  cus- 
tomer paying  what  he  owed  upon  it ;  that  is  all 
that  is  required.  Worthington  v.  Tormey,  34 
Md.  182. 

And  brokers  in  ordinary  transactions  between 
them  and  their  principals  perform  their  duty 
BO  long  as  they  are  prepared  at  all  times  to 
deliver  on  payment  and  demand  certificates  rep- 
resenting the  requisite  number  of  shares  of  the 
kind  of  stock  purchased,  though  they  may  have 
disposed  of  the  identical  shares  of  stocks  pur- 
chased on  some  one  particular  order.  Boylan 
V.  Huguet,  8  Nev.  345 ;  Gilpin  v.  Howell,  5  Pa. 
41,  45  Am.  Dec.  720 ;  Caswell  v.  Putnam,  120  N. 
Y.  153 ;  Douglas  v.  Carpenter,  17  App.  Div.  320. 

There  is  nothing  in  the  relation  of  a  customer 
and  his  broker  who  purchases  stock  for  him  on 
a  margiu  for  speculation  which  requires  that 
certificates  should  be  taken  out  identifying  the 
stock,  and  retained  by  the  broker  subject  to  the 
customer's  order  upon  his  paying  the  balance; 
the  brokers  are  only  bound  to  have  enough  of 
the  stock  on  hand  to  make  an  immediate  trans- 
fer on  demand,  and  in  case  of  such  a  transac- 
tion the  customer  cannot  repudiate  the  acts  of 
the  broker  because  no  such  certificates  had  been 
taken  out,  and  recover  the  amount  paid  the 
broker.     Ilorton  v.  Morgan,  6  Duer,  56. 

And  a  pledgeor  of  bank'  shares  as  security 
for  the  payment  of  his  note  under  an  agreement 
for  the  sale  thereof  in  case  of  failure  to  pay, 
which  note  was  not  paid  and  the  shares  were 
■old  at  a  reduced  figure,  cannot  call  on  the 
pledgee  to  account  for  the  sale  of  the  like 
amount  of  shares  at  the  highest  price  obtained 
during  the  year  of  the  transaction,  on  the 
ground  that  the  pledgeor's  stock  had  never  been 
sold,  where  the  shares  in  question  were  not  de- 
fined and  designated,  so  as  to  be  distinguished 
from  other  bank  shares  in  the  same  bank. 
Nourse  v.  Prime,  4  Johns.  Ch.  490,  8  Am.  Dec. 
606,  7  Johns.  Ch.  69,  11  Am.  Dec.  403. 

And  a  customer  for  whom  a  firm  of  brokers 
purchased  stock  and  pledged  or  otherwise  dis- 
posed of  it,  after  which  they  became  insolvent, 
may  reach  similar  stock  coming  into  the  hands 
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of  the  receiver  unencumbered  by  any  pledge,  and 
have  a  delivery  of  It  by  paying  to  the  receiver 
the  amount  due  to  the  firm  with  respect  to  It. 
Chamberlain  v.  Greenleaf,  4  Abb.  N.  C.  178. 

8o,  It  has  been  held  that  the  sale  of  stocks 
pledged  by  a  pledgee  as  a  conversion  presents 
a  case  for  nominal  damages  only,  where  the 
pledgeor  was  at  all  times  ready  and  willing  to 
transfer  to  the  owner  an  equivalent  nnmber  of 
similar  shares  In  the  same  company  by  a  proper 
and  valid  certificate.  Atkins  v.  Gamble,  42  CaL 
86,  10  Am.  Rep.  282.  And  see  Ogden  v.  Lath- 
rop,  65  N.  Y.  168,  infra.  III.  d. 

A  broker  purchasing  stock  for  a  cnstomer  Is 
bound  to  keep  at  all  times  on  hand  or  under  hb 
control,  either  the  particular  shares  pnrchased. 
or  an  equal  amount  of  other  shares  of  the  same 
kind,  however,  and  to  have  them  In  such  a 
situation  that  the  customer  paying  the  amount 
due  by  him  can  at  any  time  obtain  them ;  and 
this  Is  so  whether  the  broker  holds  the  stock 
as  pledgee  or  under  a  special  contract.  Taus- 
sig V.  Hart,  58  N.  Y.  425. 

A  pledge  is  not  for  use  but  merely  as  a  secur- 
ity ;  and  if  the  pledgee  sells  it  without  authority 
it  is  a  violation  of  bis  trust,  although  he  after- 
wards purchases  other  articles  of  the  same  klad 
and  value,  to  be  returned  to  the  pledgeor,  unless 
there  is  some  agreement,  either  express  or  Im- 
plied, between  the  parties  that  he  shall  be  per- 
mitted to  do  so.  Dykers  v.  Allen,  7  Hill,  497. 
42  Am.  Dec.  87,  8  Hill,  597. 

In  Allen  v.  Dykers,  3  Hill.  597.  Nonrse  v. 
Prime,  4  Johns.  Ch.  490.  8  Am.  Dec.  606.  7 
Johns.  Ch.  69,  11  Am.  Dec.  403.  was  distin- 
guished upon  the  ground  that  In  that  case  the 
pledgees  had  at  all  times  after  the  date  of  the 
note  a  sufficient  amount  of  stock  standing  In 
their  own  names  subject  to  their  absolute  con- 
trol to  have  enabled  them  to  restore  the  shares 
of  stock  deposited  with  them. 

And  a  tender  of  other  similar  bonds  by  a 
pledgee  with  whom  had  been  pledged  bonds  as 
collateral  security  upon  a  demand  therefor  Is 
not  good,  and  will  not  enable  him  to  recover  in 
an  action  for  the  recovery  of  the  money  loaned, 
in  the  absence  of  proof  that  such  bonds  had  been 
continuously  in  his  possession  from  the  time 
of  the  loan.     Stuart  v.  Bigler,  98  Pa.  80. 

And  evidence  of  a  demand  by  a  pledgeor  of 
bonds  for  their  return,  and  tender  of  the  amount 
due  thereon,  and  of  a  refusal  by  the  pledgee 
and  a  tender  of  a  like  number  of  similar  bonds. 
Is  sufficient  to  go  to  the  jury  on  the  question 
of  the  conversion  of  the  bonds.  In  an  action  by 
the  pledgee  to  recover  the  principal  debt.  /Hd. 

A  broker  who  purchased  stock  for  a  customer 
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den  repudiated  said  sale,  because  of  the  fact 
that  said  plaintiff  could  not  be  both  seller 
and  buyer,  and  refused  to  recognize  the  va- 
lidity of  the  sale,  and  has  ever  since  and 
now  does  repudiate  said  sale  and  refuse  to 
recognize  its  validity.  The  plaintiff  espe- 
cially denies  that  it  controverted  said  iron 
to  its  own  use,  but  alleges  that  the  said  iron 
was  kept  and  retained  in  said  storage  where 
placed  by  said  Glidden  until  the  time  stated 
in  said  petition,  when  the  same  was  sold  for 
the  price  and  in  the  manner  therein  stated." 
Upon  the  trial  of  the  issues  to  a  jury,  the 
court  charged  that  the  purchase  of  the  iron 
by  Carr  for  the  bank  constituted  a  conver- 
sion of  the  iron  as  of  the  date  of  November 
5,  1883;  and  that  the  defendant  could 
hold  the  "bank  to  an  account  for  that  iron 
for  what  it  was  reasonably  worth  on  Novem- 


ber 5, 1883,  in  the  market  where  the  iron  waa 
sold." 

A  verdict  was  returned  finding  the  issues 
for  the  defendant,  and  assessing  the  balance 
due  him,  after  deducting  the  debt  due  the 
bank  from  the  value  of  the  iron  on  the  5th 
day  of  November,  1883;  and,  after  the  over- 
ruling of  a  motion  for  a  new  trial  filed  by 
the  plaintiff,  judgment  was  rendered  on  the 
verdict.  A  bill  of  exceptions,  containing  all 
the  evidence,  was  duly  allowed  and  filed,  and 
on  error  prosecuted  to  the  circuit  court,  the 
judgment  was  reversed,  upon  the  ground,  ae 
stated  in  the  journal  entry,  "that  said  court 
of  common  pleas  erred  in  holding  that  the 
sale  by  the  plaintiff  in  error  of  November  6, 
1883,  of  the  iron  held  by  it,  as  collateral  se- 
curity, was  a  conversion  at  that  time,"  and 
the  cause  was  remanded  for  a  new  trial.  Br- 


and carried  the  same  as  security  for  advances, 
who  sells  all  he  has  of  that  kind  of  stock,  will 
be  deemed  to  have  sold  the  customer's  stock,  and 
the  customer  can  ratify  the  sale  and  claim  the 
benefit  thereof,  or  claim  the  value  of  the  shares 
on  the  date  of  the  sale ;  and  the  subsequent  ac- 
quisition by  the  broker  after  the  stock  had  fal- 
len to  a  lower  flgnre  of  a  sufficient  number  of 
shares  to  replace  those  which  he  had  held  for 
the  customer  will  not  relieve  him  from  liability. 
Taussig  V.  Hart.  58  N.  Y.  425. 

And  the  fact  that  a  broker  Who  had  failed  did 
not  have  enough  stock  of  a  particular  kind  to 
fill  all  his  contracts  therefor  cannot  be  urged 
as  an  objection  to  a  recovery  as  for  a  conver- 
sion of  stocks  by  a  customer  for  whom  he  had 
purchased  stocks  of  that  kind,  and  who  had  not 
assented  to  the  assignment,  and  had  made  a  de- 
mand for  a  return  of  his  stocks,  which  was  re- 
fused.    Boy  I  an  v.  Huguet,  8  Nev.  345. 

And  where  a  firm  of  stock  brokers  becomes 
insolvent  having  a  block  of  stocks  in  its  hands 
carried  for  customers  on  margins,  which  is  In- 
sufficient to  meet  all  the  demands  of  such  cus- 
tomers as  pledgeors  of  the  stock,  it  Is  to  be  di- 
vided pro  rata  among  them,  and  a  shortage  of 
the  stock  pledged  Is  to  be  borne  pro  rata. 
Skiff  V.  Stoddard,  68  Conn.  198.  21  li.  B.  A. 
102. 

So,  a  pledgee  with  whom  stock  has  been  de- 
posited as  collateral  security  for  an  indebted- 
ness payable  on  demand,  which  he  sells  before 
demanding  payment,  is  not  relieved  from  liabili- 
ty for  the  conversion  by  a  tender  and  return  of 
an  equal  number  of  shares  of  converted 
stock  in  the  same  company,  where  the  stock 
pledged  was  consolidated  stock,  and  there  was 
a  material  difference  in  the  market  price  be- 
tween the  consolidated  and  the  converted  stock. 
Wilson  V.  Little,  2  N.  Y.  443,  51  Am.  Dec.  307. 

The  rule  has  been  laid  down  In  some  cases, 
however,  that  a  pledgeor  of  stock  Is  entitled  up- 
on payment  of  the  indebtedness  to  have  the 
Identical  shares  returned,  where  they  can  be 
IdenElfled  and  separated  from  the  other  stock ; 
and  In  such  case  If  they  are  not  returned  the 
pledgee  would  be  liable  for  their  value.  Allen 
V.  Dubois  (Mich.)  6  Det.  L.  N.  168,  76  N.  W. 
443. 

So,  a  pledgee  of  stock  has  been  held  to  be 
bound  to  keep  the  stock  ready  for  delivery  to 
the  pledgeor  on  payment  of  the  debt  at  ma- 
turity or  at  any  time  afterwards  before  a  sale 
in  accordance  with  the  terms  of  the  pledge,  and 
has  no  right  In  the  meantime  to  sell  or  loan  or 
pledge  it :  and  if  he  transfer  it  to  a  creditor  of 
his  own.  the  pledgeor  may  treat  his  act  as  a 
conversion ;  and  the  fact  that  he  has  a  large 
number  of  shares  of  stock  in  the  same  corpora- 
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tlon  standing  to  his  credit  on  the  books  is  Im- 
material.    Fay  V.  Gray,  124  Mass.  500. 

In  the  above  ease  Day  v.  Ilolmes,  103  Mass. 
306,  supra,  I.  a,  was  distinguished  upon  the 
ground  that  there  the  pledgee  assigned  the  col- 
lateral stock  to  third  persons  In  order  not  to  in- 
jure his  credit  by  appearing  to  own  too  much 
of  it,  but  kept  It  In  his  own  control  by  taking 
assignments  in  blank  from  the  transferee  by 
means  of  which  he  could  redeliver  the  stock  if 
the  pledgeor  should  become  entitled  to  It, 
while  in  the  present  case  the  transfer  was  for 
the  pui*pose  of  returning  stock,  which  the 
pledgee  owed  the  transferee,  which  would  put 
the  stock  beyond  his  control. 

So,  one  on  whose  behalf  a  firm  of  stockbrok- 
ers borrowed  a  sum  of  money  for  a  designated 
term  from  another  firm  of  stock  brokers  upon 
the  security  of  certain  railway  stock,  which 
was  transferred  by  the  borrower  to  the  lender, 
and  the  lender  pending  the  loan  sold 
the  stock,  transferring  a  similar  amount 
to  the  t>orrower  on  his  repaying  the  loan, 
has  been  held  to  be  entitled  to  sue  the 
lender  as  principal  In  the  transaction,  and  the 
lender  Is  bound  to  return  the  Identical  stock 
pledged,  and  is  therefore  liable  to  the  borrower 
for  the  disposition  thereof  for  the  amount  of 
profits  realised  by  his  dealings  in  it.  Langton 
V.  Walte,  L.  R.  6  Eq.  165.  37  L.  J.  Ch.  N.  S. 
345,  18  L.  T.  N.  S.  80,  16  Week.  Rep.  508. 

And  where  stock  brokers  employed  to  pur- 
chase a  specified  amount  of  United  States  bonds 
made  a  purchase  and  reported  it  to  the  customer 
at  a  price  greater  than  that  paid,  and  upon  the 
customer's  failure  to  pay  therefor  upon  ma- 
turity of  the  demand  similar  bonds  were  sold 
leaving  a  deficiency,  and  an  action  was  brought 
by  the  customer  to  repudiate  the  alleged  pur- 
chase and  recover  back  the  money  paid,  a 
counterclaim  for  the  deficiency  arising  on  such 
sale  was  held  to  have  been  properly  rejected,  as 
substantial  performance  of  their  contract  by 
the  brokers  was  a  condition  precedent  to  their 
right  to  recover.     Levy  v.  Loeb,  85  N.  Y.  365. 

The  burden  of  proof  in  an  action  by  a  lender 
against  a  borrower  for  money  loaned,  where  the 
borrower  had  deposited  bonds  as  collateral  se- 
curity, and  upon  demand  the  lender  had  declared 
himself  unable  to  restore  the  bonds,  but  ten- 
dered a  like  number  of  similar  ones,  rests  with 
the  lender  to  rebut  the  prima  facie  presumption 
that  he  had  converted  the  bonds  pledged,  either 
by  producing  them  or  satisfactorily  accounting 
for  their  nonproduction.  and  he  cannot  recover 
in  case  of  failure  to  do  so.  Stuart  v.  Bigler,  98 
Pa.  80. 

The  above  rule  has  been  applied  to  personal 
property  where  one  item  or  parcel  is  the  exact 
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ror  is  prosecuted  here  to  obtain  the  rerersal 
of  the  judgment  of  the  circuit  court,  and  the 
afnrmance  of  that  of  the  common  pleae. 

A  further  statement  of  facta  is  contained 
in  the  opinion. 

Messrs,  Bvrke  A  InsersoUs,  for  plain- 
tiff in  error: 

Any  distinct  act  of  dominion  wrongfully 
exerted  by  one  on  the  property  of  another  is 
a  conversion. 

Cooley,  Torts,  p.  448;  2  Greenl.  Ev.  K  642; 
1  Addison,  Torts,  p.  483,  note  3;  4  Am.  A 
Eng.  Enc.  Law,  p.  108  (4)  ;  Jones,  Pledges, 
S  571 ;  BaldvDin  ▼.  Cole,  6  Mod.  212;  Dodge 
V.  Meyer,  61  Cal.  405;  EilU  v.  Snell,  104 
Mass.  173,  6  Am.  Rep.  216;  Johnson  v.  Farr, 
60  N.  H.  426;  Oohleigh  v.  Young,  15  N.  H. 
494. 


A  high  degree  of  good  faith  is  required  on 
the  part  of  a  bailee  of  property. 

Bates  y.  Wiles,  1  Handy  (Ohio)  532;  Erer- 
ett  y.  Coffin,  6  Wend.  603,  22  Am.  Dec.  531; 
Boyoe  y.  Brockvoay,  31  N.  T.  490;  Seoii  r. 
Rogers,  31  N.  Y.  676;  Strong  y.  National 
Mechanics*  Bkg.  Asso.  45  N.  Y.  718;  Pease 
V.  Smith,  61  N.  Y.  477. 

Every  unauthorized  taking  of  personal 
property,  and  all  intermeddling  with  it  be- 
yond the  extent  of  authority  conferred  in 
case  a  limited  authority  had  been  given  with 
an  intent  to  interfere  with  the  owner *s  do- 
minion, is  a  conversion. 

Laverty  y.  Sneth^n,  68  N.  Y.  522,  23  Am. 
Rep.  184;  McCormick  y.  Pennsylvania  C.  R. 
Co.  09  N.  Y.  67,  52  Am.  Rep.  6;  Serat  v. 
Utica,  I.  d  E.  R.  Co.  102  N.  Y.  681 ;  Comley 
v.  Dazian,  114  N.  Y.  161. 


equivalent  of  another,  it  having  been  held  that 
a  purchaser  from  a  pledgeor  of  a  quantity  of 
barrels  of  oil  cannot  take  Advantage  of  the 
wrong  of  the  pledgee  in  disposing  of  the  oil. 
where  he  afterwards  substitutes  in  its  place  and 
delivers  to  the  purchaser  other  barrels  of  oil 
of  like  quantity  and  value  which  are  accepted 
by  him :  and  it  la  no  defense  in  an  action  by  a 
pledgee  to  recover  the  amount  of  bis  lien  upon 
the  goods.     Carrington  v.  Ward,  71  N.  Y.  360. 

But  In  Levy  v.  Loeb,  15  Jones  &  S.  61.  af- 
llrmed  75  N.  Y.  609,  the  court  below  made  a 
finding  of  law  that,  in  the  absence  of  an  express 
agreement  that  a  pledgee  might  part  with  bonds 
pledged,  or  use  them,  provided  a  sufficient 
amount  of  like  bonds  were  always  kept  on  hand, 
lie  was  bound  to  keep  in  his  possession  the 
identical  bonds  bought  for  a  customer,  on  the 
gronnd  that  government  bonds  have  not  the 
same  equivalency  between  them  that  measures  of 
grain  or  undivided  interests  in  capital  stock 
of  corporations  evidenced  by  certiflcatea  have 
between  themselves ;  but  the  court  on  appeal 
refused  to  express  an  opinion  thereon,  deciding 
the  case  upon  other  grounds. 

II.  Power  to  sell. 

'.  General  statement  as  to. 

So.  tlioiigh  a  sale  is  absolute,  passing  title 
and  depriving  the  pledgee  of  power  to  return 
the  thing  pledged  in  case  of  tender  of  payment 
by  the  pledgeor,  it  is  not  necessarily  wrongful 
or  unlawful,  the  question  whether  or  not  it  is 
so  depending  upon  whether  or  not  the  pledgee 
was  authorized  to  sell,  the  extent  of  the  power 
to  sell  If  any  there  was,  and  its  construction 
and  the  manner  In  which  it  was  exercised. 

b.  Implied  authority. 

1.  The  general  rule. 

In  the  absence  of  contract  regulating  the 
matter,  a  pledgee  may,  in  default  of  payment 
of  the  debt  secured  upon  giving  reason- 
able notice,  sell  the  pledged  property  at 
public  auction  and  appropriate  the  proceeds 
to  the  payment  of  the  debt,  unless  the 
character  of  the  thing  pledged  be  such  that  the 
law  will  preRume  that  it  was  the  intention  of 
the  parties  that  the  money  should  be  raised  In 
some  other  way  than  by  a  sale,  as  in  the  case 
of  a  bill  of  exchange  or  promissory  note  which 
matures  in  a  short  time.  King  v.  Texas  Bkg. 
&  Ins.  Co.  58  Tex.  669. 

2.  As  to  goods  and  chattels. 

In  the  alMence  of  special  agreement  ordinary 
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goods  and  chattels  pawned  or  pledged  may  be 
sold  either  with  or  withont  Judicial  process, 
and  the  proceeds  applied  to  the  payment  of  the 
debt.     Union  Trust  Co.  v.  BIgdon,  93  III.  458. 

Where  goods  are  deposited  by  way  of  security 
to  Indemnify  a  party. against  a  loan  of  money, 
the  contract  between  the  parties  Is  to  pepay  the 
money  on  the  one  part,  and  to  redeliver  the 
goods  upon  the  other,  and  if  the  one  party  fails 
to  repay  the  other  may  sell  the  security  for  the 
purpose  of  repaying  himself.  Pothonler  v. 
Dawson,  Holt,  N.  P.  383. 

Thus,  where  goods  are  deposited  as  secarlty 
for  the  repayment  of  a  loan  of  money  on  a  fu- 
ture day  certain  power  to  sell  in  default  of  pay- 
ment on  that  day  is  implied  by  law  from  the 
nature  of  the  transaction,  though  there  was  no 
express  stipulation  to  that  effect,  and  In  case 
of  such  sale  under  such  circumstances,  an  ac- 
tion for  conversion  thereof  cannot  be  main- 
tained. Pigot  V.  Cubley,  16  C.  B.  N.  S.  701. 
33  L.  J.  C.  P.  N.  S.  134,  10  Jur.  X.  S.  818,  0 
L.  T.  N.  S.  804,  12  Week.  Rep.  467. 

But  a  pledgee  of  chattels  pledged  without  au- 
thority by  one  to  whom  they  had  been  intrusted 
by  the  owner  for  a  special  purpose  Is  liable  to 
a  subsequent  purchaser  thereof  In  trover  after 
notice  of  the  true  ownership  and  demand  by  the 
owner,  which  he  refused,  after  a  demand  by 
such  purchaser,  though  he  sold  the  property 
after  the  first  and  before  the  second  demand. 
Carpenter  v.  Hale.  8  Gray.  157. 

So,  while  the  pawnee  of  a  slave  may  assign 
his  claim  he  cannot,  either  at  civil  or  common 
law,  make  an  absolute  sale  of  the  slave  without 
observance  of  the  prescribed  conditions  and  for- 
malities in  cases  of  nonpayment.  Jones  v. 
Thurmond,  5  Tex.  318. 

And  in  the  absence  of  any  express  contract 
or  any  custom  or  usage  in  relation  thereto,  a 
broker  employed  to  purchase  pork  and  lard  on 
the  board  of  trade  upon  a  margin  has  no  right 
to  sell  or  close  out  the  contracts  made  for  the 
customer  before  their  maturity  unless  the  cus- 
tomer so  directs,  or  unless  he  falls  to  keep  his 
margins  good,  and  in  case  he  does  so  the  cus- 
tomer can  recover  back  of  the  broker  the  money 
deposited  as  margins,  and  the  loss.  If  any,  oc- 
casioned by  the  closing  out  of  sudi  contracts. 
Denton  v.  Jackson,  106  III.  4.^3. 

But  a  transaction  by  which  a  customer  de- 
posited with  a  broker  a  sum  of  money  as  a  mtr- 
gln  to  secure  him  against  loss  by  any  decline  is 
the  market,  and  the  broker  purchased  at  his 
request  and  for  his  account  a  designated  amount 
of  gold  coin  to  pay  for  which  the  customer  ad- 
vanced an  amount  In  currency.  Implies  that  if 
the  customer  should  fall  to  keep  the  broker  se- 
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No  demand  is  necessary  where  the  party 
lias  not  the  means  to  comply  with  it. 

Story,  Bailm.  K  107;  6Am.iEng.Enc.Law, 
p.  528,  t  (2)  and  p.  528,  y  (4) ;  Jones, 
Pledges,  §  748;  Spencer  v.  Morgan,  5  Ind. 
146;  Alden  Y.  Pearson,  3  Gray,  347;  Haas 
•V.  Taylor,  80  Ala.  459;  Cothran  v.  Moore, 
1  Ala.  423 ;  Warner  v.  Dunnavan,  23  111.  380. 

A  wrongful  conversion  terminates  the  bail- 
ment. 

2  Am.  &  Eng.  Enc.  Law,  p.  58  (13); 
Smith  V.  Steioart,  5  Ind.  222 ',8€tzar  ▼.  But- 
ler, 27  N.  C.  (5  Ired.  L.)  213;  Story,  Bailm. 
tH  352,  413. 

A  pledgeor  has  a  choice  of  several  reme- 
•dies. 

Qarlick  v.  James,  12  Johns.  146,  7  Am. 
Dec.  204;  Steams  v.  Marsh,  4  Denio,  227, 
47  Am.  Dec.  248 ;  Strong  v.  'Sational  Mechan- 
ics' Bkg.  Asso,  45  N.  Y.  718. 


The  <}uestion  whether  the  pledgee  acts  in 
good  faith  or  not  is  not  material. 

Boyce  v.  Brockway,  31  N.  Y.  493 ;  Laverty 
V.  Snethen,  68  N.  Y.  527,  23  Am.  Rep.  184; 
Dodge  v.  Meyer,  61  Cal.  420. 

The  courts  do  not  hesitate  where  an  at- 
tempted sale  has  been  at  a  very  low  price 
to  comment  on  this  as  an  act  of  oppression 
against  the  real'  owner. 

Wheeler  v.  Netchould^  16  N.  Y.  401. 

Messrs,  Boynton,  Hale,  A  Horr,  for  de- 
fendant in  error : 

A  pledgee  purchasing  the  pledge  at  pub- 
lic sale  is  not  chargeable  with  conversion; 
if  the  purchase  is  invalid,  the  relations  of 
the  pledgeor  and  pledgee  are  unchanged. 

Bryan  v.  Baldioin,  7  Lans.  174,  Affirmed, 
52  N.  Y.  232;  Duncomb  v.  New  York,  H, 
ds  N.  R.  Oo,  84  N.  Y.  205 ;  Roach  v.  Duck- ' 
worth,  96  N.  Y.  402;  Maryland  F.  Ins.  Co, 


cured  against  loss  by  maintaining  the  margin 
the  broker  won  Id  have  the  right  to  sell  the  gold 
for  reimbursement  and  security.  Scbepeler  v. 
Eisner.  3  Daly,  11,  Affirmed.  54  N.  Y.  675. 

So.  the  receipt  by  a  creditor  of  goods  of  an- 
other from  his  debtor  in  pledge,  supposing  them 
to  belong  to  the  debtor,  and  afterwards  permit- 
ting the  debtor  to  sell  the  goods  on  the  promise 
of  the  purchaser  to  pay  the  creditor  the  price 
thereof  toward  the  discharge  of  the  debts  for 
which  they  were  pledged,  does  not  constitute  a 
conversion  thereof,  and  does  not  render  him 
liable  to  the  true  owner  In  an  action  of  trover. 
Leonard  v.  Tidd,  3  Met.  6. 

And  evidence  that  one  person  asked  another 
for  a  loan,  and  offered  his  watch  as  security, 
which  the  other  took  and  went  away  and  upon 
returning  in  about  twenty  minutes  said  that 
he  could  not  let  him  have  all  the  money,  but 
that  he  had  not  got  the  watch,  declining  to  give 
any  explanation,  does  not  show  any  tortious  act 
upon  the  part  of  the  proposed  lender  for  which 
an  action  for  conversion  will  lie.  Hall  v.  Rob- 
inson, 2  N.  Y.  203. 

So.  where  goods  are  sent  to  a  factor  for  sale, 
and  he  makes  an  advance  upon  them  and  is 
afterwards  ordered  not  to  sell,  he  ceases  to  be 
A  factor  and  becomes  a  pledgee  as  to  the  ad- 
vance, having  the  right  of  a  pledgee  to  sell 
on  giving  peasonabie  notice,  but  if  he  sells  with- 
out such  notice  he  is  liable  for  the  damages  suf- 
fered by  the  consignor  therefrom.  Marfleld  v. 
<^oodhuc,  3  N.  Y.  62. 

And  a  power  of  sale  in  case  of  nonpayment 
of  the  princloal  debt  Is  not  Implied  in  a  con- 
tract of  pledge  where  there  is  no  stipulated  day 
for  payment,  or  where  the  stipulated  time  has 
heen  rendered  indefinite  by  subsequent  agreement, 
and  in  stich  case  a  sale  without  proper  demand 
and  notice  would  be  a  conversion.  Plgot  v. 
•Cubley.  16  C.  B.  N.  8.  701,  33  L.  J.  C.  P.  N.  8. 
134,  10  Jur.  N.  8.  818,  9  L.  T.  N.  S.  804,  12 
Week.  Rep.  467. 

If  one  delivers  stock  or  cattle  to  another  to 
he  kept  and  fed,  with  power  to  sell  them  to 
pay  for  their  keeping,  the  pledgee  has  the  right 
to  sell  only  so  much  of  the  stock  as  is  necessary 
to  pay  what  may  be  due  him  for  the  keeping  and 
feeding,  and  If  he  proceeds  to  sell  all  of  them, 
which  was  not  necessary  to  pay  the  expense  of 
such  keeping,  it  ii^  a  conversion  of  the  portion 
of  the  stock  sold  by  him  which  was  not  neces- 
sary to  pay  the  debt  due  for  keeping,  for  which 
trover  will  He.  Whit  lock  v.  Heard,  18  Ala.  776, 
48  Am.  Dec.  73. 

3.  As  to  stocks  and  bonds. 

Stock  or  bonds  pledged  as  collateral  security 
48  L.  R.  A. 


may  be  lawfully  sold  at  public  auction  after  the 
debt  is  due  upon  demand  of  payment  and  due 
notice  of  the  time  and  place  of  sale,  unless  the 
sale  thereof  is  restricted  by  express  stipulation. 
Brown  v.  Ward,  8  Duer,  660. 

And  bonds  are  negotiable  instruments  which 
pass  by  delivery,  and  may  be  sold  on  default  of 
a  pledgeor  even  though  there  was  no  express 
stipulation  in  the  contract  of  pledge  for  a  sale, 
and  they  may  be  sold  upon  default  in  payment 
after  an  adjudication  In  bankruptcy  against  the 
pledgeor.  Jerome  v.  McCarter,  04  U.  8.  734,  24 
L.  ed.  136.  Bank  of  Old  Dominion  v.  Dubuque 
&  P.  R.  Co.  8  Iowa.  277,  74  Am.  Dec  802 ;  Mid- 
dlesex Bank  v.  Minot,  4  Met.  825. 

And  county  bonds  held  as  collateral  security 
for  an  indebtedness  may  be  sold  by  the  pledgee 
on  default,  as  the  mode  of  making  county  bonds 
available  is  by  sale  thereof.  Alexandria  L.  & 
H.  R.  Co.  V.  Burke,  22  Gratt.  254. 

A  deposit  of  coupon  bonds  of  an  incorporate 
company  transferable  by  delivery  as  collateral 
security  for  the  payment  of  promissory  notes 
soon  to  mature  differs  entirely  from  a  deposit  of 
ordinary  bonds,  mortgages,  promissory  notes, 
and  like  choses  in  action,  which  in  the  absence 
of  agreement  the  creditor  cannot  expose  to  sale 
because  they  have  no  market  valne,  the  fair  pre- 
sumption being  that  they  were  designed  to  be 
held  as  a  pledge  and  exposed  to  be  sold  after 
demand  and  due  notice,  like  goods,  chattels, 
stock,  and  public  securities.  In  case  of  nonpay- 
ment of  the  debt.  Morris  Canal  &  Bkg.  Co.  v. 
Lewis,  12  N.  J.  Eq.  828. 

A  sale  by  a  pledgee  of  shares  of  stock  to  be 
held  as  collateral  for  the  payment  of  notes, 
drafts,  etc.,  discounted  or  held  by  a  bank 
against  the  pledgeor  made  in  default  of  a  de- 
mand for  payment  of  a  debt  which  included  a 
large  sum  for  which  the  stock  was  not  pledged, 
however,  and  because  the  debtor  declined  to  pay 
another  debt  to  another  person  which  was  not 
included  in  the  pledge,  is  an  unlawful  conver- 
sion of  the  stock  for  which  the  pledgeor  is  en- 
titled to  recover.  Blood  v.  Erie  Dime  8av.  & 
L.  Co.  164  Pa.  05. 

And  where  a  broker  holds  shares  of  bank 
stock  for  a  customer  as  collateral  security  to  a 
d«bt  due  on  account  of  gold  purchased  for  him. 
and  the  customer  gives  an  absolute  order  to  sell 
at  a  designated  price,  at  which  price  they  then 
might  have  sold,  and  the  broker  fails  to  sell  at 
that  time  and  afterwards  sells  at  a  lower  price, 
and  the  customer  tenders  a  sufficient  sum  to 
pay  the  balance  of  the  amount  if  the  sale  had 
been  made  at  the  higher  price,  a  sale  after  such 
tender  Is  a  conversion  entitling  the  customer  to 
recover  the  value  of  the  stock  sold  after  deduct- 
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Dec., 


T.  Dalrymple,  25  Md.  242,  89  Am.  Dec.  779 ; 
Can  field  v.  Minneapolis  Agricultural  d  Me- 
chanical A  880.  4  McCrary,  64G;  5  Field, 
Lawyers'  Briefs,  title  Pledges,  §  120;  Cooley, 
Torts,  §  453;  Jones,  Pledges,  §  637. 

The  plaintiff  could  not  maintain  an  ac- 
tion for  conversion  until  the  lien  created  by 
the  pledge  was  discharged,  and  the  lien  could 
not  be  discharged  until  payment  or  tender 
of  payment  of  th«  debt  for  which  the  pledge 
was  made. 

Jones,  Pledges,  8  571 ;  Whelan  v.  Kinsley, 
26  Ohio  St.  139 ;  Letois  v.  Mott,  36  N.  Y.  401 ; 
Cumnf>ck  v.  Netoburyport  Inst,  for  8av.  142 
Mass.  342,  56  Am.  Rep.  679;  Day  v.  Holmes, 
103  Mass.  306;  Halliday  v.  Holgate,  L.  R. 
3  Exch.  299;  Thompson  y.  Toland,  48  Cal. 
99;  Talty  v.  Freedman^s  Sav.  d  T.  Co.  93 
U.  S.  326,  23  L.  ed.  887 ;  Smith  v.  Bunting, 
86  Pa.  116;  First  If  at.  Bank  v.  Boyce,  78 


Ky.  42,  39  Am.  Rep.  198;  McCulla  v.  Clarke 
55  Ga.  53;  Colbrooke,  Collateral  Securities, 
§  344. 

What  property  brings  at  public  aucUoa 
is  some  evidence  of  its  market  value. 

Hooven  v.  Scott,  22  Ohio  L.  J.  168;  Camp- 
hell  v.  WoodicortK  20  N.  Y.  499;  People, 
New  York,  v.  McCarthy,  102  N.  Y.  639; 
Dixon  V.  Buck,  42  Barb.  74;  Cray  v.  Wal- 
ton, 107  X.  Y.  259;  Gill  v.  McNamee,  42  X. 
Y.  44;  Hoffman  v.  Conner,  76  N.  Y.  121; 
Lawton  v.  Chase,  108  Mass.  238. 

TXTilliams,  J.,  delivered  the  opinion  of  the 
court: 

The  record  discloses  that  at  the  time  of 
the  execution  of  the  written  instrument  on 
which  the  action  below  was  founded,  the 
maker,  Glidden,  had  in  store  with  the  Union 
Storage  Company,  at  Newcastle,  Pennsylva- 


ing  the  actual  Indebtedness  for  which  the  prop- 
erty was  pledged.  Hope  ▼.  Lawrence,  1  Hun, 
817. 

And  an  owner  of  stock  who  loans  it  to  anoth- 
er to  enable  him  to  pledge  it  as  security  for  tbe 
purchase  of  particular  stock,  such  stock  having 
been  Issued  to  a  trustee  who  had  Indorsed  It  In 
blank,  which  was  used  for  that  purpose  by 
pledging  it  to  a  broker  who  purchased  the  re- 
quired stock  and  afterwards  sold  it  at  an  ad- 
vance, and  the  broker  thereupon  refused  to  re- 
turn the  pledged  stock  but  held  it  for  another 
Indebtedness  against  the  pledgeor,  and  sold  It 
after  notice  by  the  real  owner  of  his  claim  and 
after  offer  by  him  to  pay  any  proper  charges 
against  it,  Is  entitled  to  judgment  against  the 
pledgee  for  such  sale  as  a  conversion  of  his 
stock.     Nlles  V.  Edwards.  90  Cal.  10. 

And  a  corporation  which  takes  shares  of  stock 
as  collateral  security  for  the  payment  of  a  note, 
and  permits  the  stock  to  be  transferred  abso- 
lutely and  for  a  good  consideration  to  its  presi- 
dent to  be  held  by  him  in  his  own  right,  violates 
Its  duty  as  a  pledgee,  and  such  transfer  con- 
stitutes a  misappropriation  or  conversion  of  the 
pledge  rendering  it  liable  for  its  value;  and 
such  liability  may  be  asserted  by  way  of  recoup- 
ment or  counterclaim  in  an  action  on  the  note. 
Star.  F.  Ins.  Co.  v.  Palmer,  9  Jones  A  S.  267. 

And  a  custom  or  usage  by  which  brokers  may 
use  by  hypothecation  or -otherwise  securities  re- 
cieved  by  them  as  a  margin  In  transactions  of 
a  particular  kind  Is  not  admissible  in  evidence 
in  an  action  by  a  customer  against  a  broker 
with  whom  he  had  pledged  certain  stock  certifi- 
cates as  security  against  losses  in  a  contem- 
plated transaction  for  their  conversion,  by  a 
sale  thereof,  though  the  customer  knew  of  such 
custom  or  usage.  Lawrence  v.  Maxwell,  68  N. 
Y.  19. 

So,  one  who  holds  state  scrip  as  a  pledge  or 
collateral  security  for  a  note  with  authority  to 
sell  for  nonpayment  has  the  right  to  sell  In  such 
case  so  much  of  the  scrip  as  Is  necessary  to  pay 
the  indebtedness  and  no  more,  and  where  more 
Is  sold  the  pledgee  is  responsible  for  the  damage 
done.  Fltsgerald  v.  Blocher,  82  Ark.  742,  29 
Am.  Rep.  8. 

Where  a  deposit  as  security  for  an  Indebted- 
ness Is  separable,  no  greater  amount  In  value 
thereof  should  be  sold  In  case  of  nonpayment 
than  is  sufficient  to  pay  the  debt.     Ibid. 

But  a  pledgee  of  scrip  who  sells  more  than 
Is  necessary  to  pay  the  debt  due  is  not  liable 
to  the  pledgeor  who  accepts  the  proceeds  and  re- 
places the  scrip  for  anything  more  than  the 
difference  between  the  price  received  for  the 
scrip  and  the  price  paid  to  replace  It.  Ibid. 
43  L.  R.  A. 


In  the  above  case  Hamilton  v.  State  Bank. 
22  Iowa,  306,  infra,  IV.,  was  distinguished  upon 
the  ground  that  In  that  case  the  sale  was  made 
by  the  direction  and  express  consent  of  the 
plaintiff  given  on  the  day  of  the  sale. 

4.  As  to  choses  nn  aetion. 

The  general  rule,  subject  to  some  exceptions 
noted  below.  Is  that  where  notes  or  other  choses 
in  action  are  deposited  as  collateral  security, 
and  the  contract  Is  entirely  silent  as  to  the 
power  of  the  pledgee  over  them,  he  has  no  right 
on  default  In  payment  of  the  original  Indebted- 
ness to  sell  the  notes  either  at  private  or  public 
sale  or  at  auction,  but  Is  bound  to  hold  and  col- 
lect them  as  they  come  due,  and  apply  the  mon- 
ey to  the  payment  of  the  loan  and  return  the 
balance  If  any  to  the  pledgeor.  Wheeler  v.  New- 
bould,  16  N.  Y.  392,  5  Duer,  29 ;  Brown  v.  Ward, 
3  Duer,  660 :  E.  F.  Hallack  Lumber  &  Mfg.  Co. 
V.  Gray,  19  Colo.  149:  Cole  v.  Dalzlel.  13  HI. 
App.  23 ;  Jollet  Iron  A  S.  Co.  v.  Scioto  Fire 
Brick  Co.  82  111.  548.  25  Am.  Rep.  341 :  Union 
Trust  Co.  V.  Rigdon,  93  111.  458 :  Zlmpleman  v. 
Veeder,  98  111.  613 ;  Stevens  v.  Wiley,  165  Mass. 
402 ;  McLemore  v.  Hawkins,  46  Miss.  715 : 
Whltteker  v.  Charleston  Gas  Co.  16  W.  Va.  717. 

And  in  the  absence  of  such  an  agreement  a 
court  of  equity  will  not  decree  a  sale.  Wbltte- 
ker  V.  Charleston  Gas  Co.  16  W.  Va.  717. 

While  the  bolder  of  stocks  and  bonds  of  m 
corporation  as  collateral  security  may  sell  them 
at  public  auction  after  demand  of  payment  and 
due  notice  of  sale  a  pledge  of  commercial  paper 
as  security  for  a  loan  of  money  does  not.  In 
the  absence  of  a  special  power  for  that  purpose, 
authorise  the  pledgee  upon  the  nonpayment  of 
the  debt  and  vpon  notice  to  the  pledgeor,  to 
sell  the  securities  either  at  public  or  at  private 
sale;  he  Is  bound  to  hold  and  collect  the  same 
when  due,  and  apply  the  money  to  the  pay- 
ment of  the  loan,  for  the  reason  that  notes,  not 
being  usually  mcrketable  at  their  fair  value, 
must  generally  be  sold  at  a  sacrifice,  so  that  in- 
justice would  be  likely  to  be  done  to  the  debtor. 
Fletcher  v.  Dickinson,  7  Allen,  23. 

And  the  holder  of  a  promissory  note  Indorsed 
to  him  as  collateral  security  for  advances  made, 
who  sells  the  note  to  another,  is  liable  to  the 
indorser  for  Its  value  at  the  time  of  the  sale, 
which  is  prima  facie  the  amount  of  the  note 
when  transferred  Including  interest.  Hanard 
V.  Duke,  64  Ind.  220. 

And  where  two  notes  secured  by  a  mortgage 
on  real  estate  were  transferred  as  collateral  se- 
curity to  certain  other  notes  which  the  pledgee 
then  hold  against  the  pledgeor  under  an  agree- 
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nia,  972  tons  of  pig  iron,  for  which  he  held 
the  company's  nine  storage  warrants  men- 
tioned in  the  instrument.  Each  warrant 
bound  the  company  to  deliver  the  iron  repre- 
sented by  it  to  the  order  of  Glidden  at  the 
place  of  storage,  upon  payment  of  the 
charges  and  surrender  of  the  warrant  prop- 
erly indorsed.  When  the  instrument  sued 
on  was  executed  by  Glidden,  he  duly  trans- 
ferred the  nine  warrants  to  the  bank  for  the 
purpose  of  pledging  the  iron  as  collateral 
security  for  the  debt  so  contracted.  On  the 
5th  day  of  November,  1883,  the  debt  having 
then  become  due,  and  being  unpaid,  the  bank 
offered  the  iron  for  sale  at  public  auction, 
after  having  published  notice  to  that  effect 
in  some  of  the  newspapers  of  Pittsburg:  and 
the  president  of  the  bank,  in  its  behalf,  made 
a  bid  of  $10  per  ton  for  part  of  the  iron,  and 
$11  per  ton  for  the  remainder,  and  all  of  it 


was  struck  off  to  him  at  those  prices.  There- 
upon, the  cashier  of  the  bank  notified  the 
storage  company  of  the  purchase,  and  re- 
quested the  ownership  of  the  iron  to  be  trans- 
ferred at  once  to  the  president  of  the  bank. 
That  company  made  the  transfer  on  its 
books,  and  thereafter,  from  time  to  time,  ren- 
dered its  accounts  for  storage,  against  the 
bank,  which  were  paid  by  it.  No  demand  of 
the  debt  was  made  of  Glidden  before  the 
sale,  nor  was  any  notice  of  the  sale  given 
him,  before  or  after  it  occurred;  the  first 
information  he  had  with  respect  to  it  was 
when  the  action  below  was  commenced,  in 
1888.  In  the  meantime,  however,  he  had 
made  no  effort  to  pay  his  debt,  and  no  in- 
juiry  concerning  it,  or  the  situation  of  the 
iron  pledged  for  its  security,  for  the  reason, 
as  he  states,  that  he  had  become  embarrassed, 
and  unable  to  pay  the  debt.    At  the  time  of 


nMfnt  that  when  such  other  notes  were  paid  the 
notes  and  mortgages  were  to  be  reassigned  or 
the  proceeds  received  accounted  for,  tho  pledgee 
bad  no  right,  by  private  agreement  between  him- 
self and  another  of  which  the  pledgeor  had  no 
notice,  to  sell  the  securities  for  a  sum  much  less 
than  the  amount  due  upon  them  to  one  who 
purchased  them  for  the  purpose  of  discharging 
the  mortgage,  to  the  knowledge  of  the  pledgee. 
Fletcher  v.  Dickinson,  7  Allen,  23. 

So,  In  Gay  v.  Moss,  34  Cal.  125,  which  was 
an  action  for  the  conversion  by  a  pledgee  of  a 
chose  in  action  by  a  sale  thereof  without  notice. 
It  was  said  that  It  may  well  be  doubted  whether 
the  pledgee  was  authorized  to  sell  a  pledge  of 
this  character  at  all,  and  whether  he  was  not 
bound  to  collect  the  amount  due  on  the  chose 
In  action  and  reimburse  himself  out  of  the  pro- 
ceeds. 

When  a  creditor  who  has  received  a  note  as 
collateral  security  transfers  It  to  another  he 
must  be  taken  to  have  elected  that  mode  of  pay- 
ment, and  to  have  made  the  security  a  substi- 
tute for  the  debt.     Cocke  v.  Chaney,  14  Ala.  66. 

And  where  one  debt  is  transferred  as  collat- 
eral security  for  another  the  creditor  becomes 
an  agent  for  the  collection,  and  the  amount  col- 
lected after  deducting  costs  and  other  charges 
should  be  credited  on  the  debt  to  be  secured, 
and  if  the  transferee  transfers  the  security,  he 
appropriates  it  to  his  own  use  and  to  the  extent 
of  its  valoe  the  debt  is  thereby  extinguished. 
Ihid. 

And  where  a  collateral  note  Is  transferred 
without  a  transfer  of  the  original  indebtedness, 
the  transfer  operates  as  a  payment  to  the  ex- 
tent of  the  amount  then  due  upon  It  of  the 
original  Indebtedness,  leaving  only  the  residue, 
and  where  this  is  done  on^  taking  the  note  rep- 
resenting the  original  Indebtedness  after  ma- 
turity can  only  recover  the  balance  due  after 
allowing  credit  for  the  collateral  note.  Ware 
V.  Russell,  57  Ala.  48,  29  Am.  Rep.  710. 

When  commercial  securities  pledged  as  collat- 
eral lor  the  payment  of  a  debt  are  sold  by  the 
pledgee  without  authority  before  maturity  of 
the  debt,  the  pledgeor  may  at  his  election  either 
ratify  the  sale  and  claim  the  proceeds  or  treat 
the  unauthorized  sale  as  a  conversion,  and  re- 
cover the  advance  In  the  market  price  from  the 
time  of  the  sale  up  to  a  reasonable  time  with- 
in which  to  replace  the  securities,  or  hold  the 
pledgee  for  a  breach  of  his  duty  to  keep  the 
property  pledged  until  the  maturity  of  the  debt 
and  claim  as  damages  the  market  value  of  the 
securities  at  that  time.  Dlmock  v.  United 
States  Nat.  Bank,  55  N.  J.  L.  296. 

And  where  one  comes  into  the  possession  of 
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notes  lawfully  as  a  pledge  and  security  for  an- 
other note,  and  ne  sells  or  trades  them  for  bank 
stock  to  another,  the  conversion  takes  place  at 
the  time  of  the  absolute  trade  and  wron^ul  dis- 
position and  notice  thereof  to  the  pledgeor. 
Walley  v.  Deseret  Nat.  Bank,  14  Utah,  305. 

Where  notes  deposited  as  collateral  are  con- 
verted, however,  it  is  competent  for  the  de- 
fendant in  an  action  therefor  to  show  in  reduc- 
tion of  damages  the  inability  of  the  maker  to 
pay,  his  insolvency,  or  any  other  matter  which 
would  legitimately  affect  or  diminish  the  value 
of  the  notes  at  the  time  of  the  conversion, 
though  they  had  no  market  value.     Ihid. 

And  the  sale  by  a  pledgee  of  notes  of  a  third 
person  held  as  collateral  security  for  the  pay- 
ment of  the  pledgeor's  note  at  public  auction 
after  default  is  not  a  conversion  thereof  where 
it  was  made  under  an  authority  to  collect  or 
negotiate  for  the  purpose  of  liquidating  the 
principal  debt  In  case  of  nonpayment.  Fraker 
V.  Reeve,  36  Wis.  85. 

In  the  above  case  Wheeler  v.  Newbould,  16 
N.  Y.  392,  supra,  was  distinguished  upon  the 
ground  that  In  that  case  the  contract  was  en- 
tirely silent  as  to  the  power  of  the  pledgee  over 
the  subject  of  the  pledge. 

And  where  a  borrower  gives  his  own  note  for 
a  sum  larger  than  that  borrowed,  secured  by 
deed  of  trust  as  collateral  security  for  the  note 
given  for  the  orlorinal  Indebtedness,  both  notes 
being  made  by  him  and  payable  to  the  same 
payee,  the  first  note  will  be  deemed  to  have  been 
without  consideration  and  the  payee  will  only 
have  power  to  sell  and  transfer  the  original  note 
and  trust  deed  to  raise  money  with  which  to 
pay  the  smaller  one  and  until  sold  and  indorsed 
the  larger  note  is  inoperative,  and  no  sale  can 
be  made  under  the  trust  deed  securing  them. 
Walker  v.  Carleton,  97  111.  587. 

Upon  the  other  hand,  however,  It  has  been 
held  that  the  rule  that  a  pledge  may  be  sold 
after  maturity  of  the  principal  debt  upon  due 
notice  is  the  same  where  the  pledge  Is  a  promis- 
sory note  of  a  third  person  as  when  It  is  a 
chattel,  when  the  note  will  not  mature  until  a 
long  time  after  the  time  fixed  for  the  maturity 
of  the  loan.  Richards  v.  Davis.  5  Clark  (Pa.) 
471. 

And  that  the  authority  of  a  pledgee  of  a  note 
to  give  the  pledgeor  notice  and  to  sell  the 
pledge  is  not  affected  by  the  fact  that  the  pledge 
is  a  negotiable  note  of  a  third  person  not  yet 
due.     Brightman  v.  Reeves,  21  Tex.  70. 

And  that  where  negotiable  notes  are  delivered 
as  collateral  security  It  is  upon  the  supposition 
that  something  Is  due  or  at  least  owing  upon 
them,  and  they  may  be  collected  or  sold  to  raise 
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the  auction  sale,  the  iron  was  worth  in  the 
market  from  $16  to  $17  per  ton,  and  the 
defendant  sought,  by  way  of  counterclaim, 
to  compel  the  bank  to  account  for  the  mar- 
ket value  of  the  iron,  as  of  that  date,  upon 
the  sTound  that  the  sale  constituted  a  con- 
version of  it.  An  account  upon  that  basis 
leaves  a  balance  due  Glidden.  After  that 
sale  the  iron  remained  in  store,  as  it  had 
been  before,  at  the  same  place,  subject  to  the 
same  charges,  and  without  change  in  any  re- 
spect, except  the  transfer  of  ownership  on 
the  books  of  the  storage  company  to  the  pres- 
ident of  the  bank,  and  the  entry  of  the  stor- 
age chai-ges  against  it,  until  February  7, 
1887,  when  the  bank  sold  16  tons  of  the  iron 
at  $20  per  ton,  and  thereafter,  in  August 
and  September,  1888,  sold  the  balance  for  $16 
per  ton;  and  an  account  stated  upon  the 
basis  of  those  sales,  after  deducting  storage 


charges,  leaves  a  balance  due  the  bank.  In 
nuiking  these  sales,  the  officers  of  the  bank 
believing  in  good  faith  it  had  become  theown- 
er  of  the  iron  at  the  auction  sale,  aseumed  to 
sell  it  aa  the  property  of  the  bajik,  and  not 
under  or  in  execution  of  the  power  of  sale 
contained  in  the  instrument  by  which  it  was 
pledged ;  but  it  claims  the  sales  were  within 
the  power  thus  given.  The  case  here  turns 
upon  the  question  whether  the  first  sale  con- 
stituted a  conversion?  The  right  of  the 
pledgee  to  sell  the  article  pledged  upon  the 
nonperformance  of  the  pledgeor's  obligation 
is  the  one  characteristic  which  distingui<!hes 
A.  pledge  from  a  common-law  lien ;  and  while 
the  former  is  always  accompanied  with  an 
implied  power  of  sale,  if  none  be  expressed, 
it  IS  often  declared  in  the  contract  of  pledge, 
and  the  exercise  of  the  power  may,  of  course, 
be  regulated  and  controlled,  and  the  rights 


the  money  due  for  which  they  are  pledged,  or 
may,  if  nothing  oe  due,  apd  they  are  only  in  the 
nature  of  accommodation  papers,  be  negotiated, 
and  the  money  applied  on  the  debt  for  which 
they  were  intended  as  a  security.  Walker  v. 
Oarleton,  07  111.  587. 

So,  In  England  the  rule  of  law  that  if  the 
pawnor  neglects  or  refuses  to  comply  with  his 
enrp  cement,  the  pawnee  may  upon  due  demand 
or  notice  to  the  pawnor  require  the  pawn  to  be 
sold,  applies  to  a  pledge  of  choses  in  action,  as 
well  as  to  a  pledge  of  physical  chattels.  Prance 
V.  Clark,  L.  R.  22  Ch.  Dlv.  830.  62  L.  J.  Ch.  N. 
S.  263,  48  L.  T.  N.  S.  185,  31  Week.  Rep.  374. 

And  a  pledgee  who  takes,  as  collateral  secu- 
rity for  the  return  of  certain  railroad  bonds 
loaned,  two  notes  and  an  acceptance  made  by 
the  borrower  and  indorsed  by  third  persons  as 
accommodation  indorsers,  who  demands  the 
bonds  of  the  agent  of  the  borrower  on  the  date 
OH  which  they  were  made  returnable  by  the 
agreement,  tendering  the  securities  in  exchange 
for  them,  may  lawfully  sell  such  securities  at 
public  auction  after  due  notice  for  his  reim- 
bursement, where  they  had  all  fallen  due  before 
the  notice  of  sale  was  given.  Potter  v.  Thomp- 
son, 10  R.  I.  1. 

And  a  wholesale  merchant  who  makes  an  ar- 
rangement with  a  Jobber  to  give  him  accommo- 
dation In  the  form  of  loans,  discounts,  and  the 
sale  of  goods,  for  which  the  Jobber  places  bonds, 
notes,  and  accounts  of  his  customers  in  the 
hands  of  the  merchant  as  collateral  security 
without  agreement  as  to  the  mode  in  which 
they  are  to  be  dealt  with,  and  the  Jobber  after- 
wards fails,  largely  Indebted  to  the  merchant, 
may  compound  or  compromise  a  debt  held  by 
him  as  such  collateral  If.  looking  to  the  interests 
of  the  creditor  in  the  exercise  of  an  honest  dis- 
cretion, that  is  deemed  beet.  Fant  v.  Miller,  17 
Gratt.  187. 

So,  In  Morris  Canal  &  Bkg.  Co.  v.  Fisher,  9 
N.  J.  Eq.  667,  64  Am.  Dec.  423,  It  was  doubted, 
though  nothing  was  decided,  whether  a  third 
party's  bond  or  mortgage  deposited  by  way  of 
collateral  security  or  as  a  pledge  can  be  sold 
by  the  pledgee  In  default  of  payment  after  no- 
tice to  the  pledgeor,  unless  a  known  usage  or  ex- 
press agreement  to  do  so  Is  shown. 

Bat  in  Commercial  Bank  v.  Shuart,  46  Barb. 
871.  which  was  an  action  brought  by  creditors 
holding  notes  to  reach  a  note  made  by  third  per- 
sons and  deposited  to  secure  an  accommodation 
Indorser  on  the  principal  note  against  loss,  it 
was  held  that  it  was  entirely  competent  for  the 
accommodation  Indorser  to  convert  the  collater- 
al note  Into  money  by  selling  and  transferring 
43  L.  R.  A. 


it  to  a  third  person,  and  that  after  he  had  so 
sold  it  and  received  the  money  therefor  neither 
the  purchaser,  nor  any  person  to  whom  the  pnr- 
chaser  might  have  transferred  It,  was  responsi- 
ble for  the  manner  in  which  he  appropriated  the 
proceeds. 

The  rule  applicable  to  commercial  paper,  that 
the  pledgee  thereof  cannot  sell  the  same  on  de- 
fault of  payment  of  the  original  debt  without  a 
special  authority,  is  applicable  to  railroad  bonds 
payable  upon  condition.  Joliet  Iron  ft  8.  Co. 
V.  Scioto  Fire  Brick  Co.  82  111.  648,  25  Am.  Bep. 
341. 

And  a  holder  of  a  mortgage  as  oollateral  se- 
curity, who  causes  the  property  to  be  sold  on 
execution,  himself  becoming  the  purchaser,  does 
not,  within  the  California  Code,  |  3006,  hold 
the  title  as  a  trustee  for  his  debtor,  unless  It  is 
shown  that  he  obtained  the  title  by  some  fraodu- 
lent  means ;  he  cannot  sell  an  evidence  of  debt 
of  that  kind,  but  may  collect  the  same  whea 
due,  and  to  that  end  he  may  foreclose  the  lien 
and  himself  become  the  purchaser,  and  he  takes 
an  absolute  title  to  the  property  and  muat  wc- 
count  for  the  proceeds.     Kelly  v.  Matlock,  85 

Cal.  122. 

c  Special  authority. 

1.  Bxpreat  oontracta,  generally. 

A  sale  of  a  pledge  under  a  special  power  made 
to  a  third  person  cannot  be  treated  as  an  aa- 
lawful  conversion  for  which  trover  will  lie. 
Cole  V.  Daislel,  18  111.  App.  23. 

Thus,  sales  of  collaterals  made  to  third  per- 
sons which  are  not  impeached  for  fraod  or  un- 
falrness,  under  an  authority  to  sell  the  pledges 
for  payment  of  the  debt  without  notice,  tLtt 
valid  and  not  the  subject  of  an  action  of  trover. 
Baltimore  Marine  Ins.  Co.  v.  Dalrymple,  25  Md. 
260. 

And  under  a  contract  by  which  one  pledges  s 
note  to  another  with  express  authority  to  sell 
the  note  on  default  at  either  public  or  private 
sale  without  notice,  the  title  of  the  pledgeor  Is 
gone  beyond  reach  where  a  bona  fide  sale  is 
made  to  a  person  capable  of  buying.  Zimple- 
man  v.  Veeder,  98  111.  618. 

And  a  direction  by  the  drawer  of  drafts  to 
one  who  held  his  securities  to  pay  them  froo 
the  proceeds  of  the  securities  gives  anthority 
to  sell  such  securities,  and  an  order  to  pay  hi 
funds  from  the  proceeds  makes  the  deduct  ion 
conclusive  that  other  sales  are  yet  to  be  made, 
and  a  sale  under  such  authority  without  notice 
of  the  time  or  place  and  without  previous  de- 
mand of  payment  Is  good,  and  does  not  coa- 
stitute  a  conversion  of  the  securities.  Hyatt 
V.  Argentl.  3  Cal.  151» 
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and  obligations  of  the  parties  with  respect 
to  the  sale  specifically  defined,  by  the  ex- 
press agreement  of  the  parties.  Where  the 
power  rests  upon  implication,  the  pledge  can- 
not be  sold  without  reasonable  notice  to  the 
pledgeor  of  the  time  and  place  of  sale,  for 
the  reason  that  he  is  entitled  to  redeem  up 
to  the  very  time  of  sale,  and  should  be  af- 
forded opportunity  to  be  present  at  the  sale 
to  see  that  it  is  fairly  conducted,  and  pro* 
ciire  bidders,  if  he  should  so  desire.  This 
requirement  of  notice  may  be  waived  by  the 
pledgeor,  either  in  the  contract  of  pledge,  or 
afterward;  and  by  the  agreement  between 
the  parties  in  this  case,  the  bank  was  ex- 
pressly authorized  to  sell  the  property 
pledged  to  it  by  Glidden,  without  notice. 
But  there  was  no  agreement  that  the  bank 
might  become  the    purchaser    at    any  sale 


which  should  be  made;  and  it  is  well  settled 
that  in  the  absence  of  an  express  agreement 
to  that  effect,  a  pledgee  cannot,  directly  or 
indirectly,  become  a  purchaser  at  his  own 
sale,  for  the  satisfactory  reason  that  he  holds 
the  property  in  a  fiduciary  capacity  which 
forbids  the  disposition  of  it  for  his  personal 
benefit,  and  requires  good  faith  and  fidelity 
to  the  interests  of  the  pledgeor,  in  making  a 
sale  of  it.  His  duty  as  a  seller  is  inconsist- 
tent  with  his  interest  as  a  purchaser;  and 
the  principle  that  a  trustee  cannot  be  a  pur- 
chaser at  his  own  sale  is  applicable.  Story, 
Bailm.  §  319;  Torrey  v.  Bank  of  Orleans^  9 
Paige.  «49-603;  Chouteau  v.  Allen,  70  Mo. 
290,  335. 

The  purchase  for  the  bank,  by  its  presi- 
dent, at  the  auction  eale  of  November  5, 1683, 
was  therefore  unauthorized,  and  its  subse- 


So,  an  express  contract  contained  in  a  note, 
that  stocks  given  as  collateral  security  therefor 
should  be  sold  after  a  certain  specified  time  and 
in  a  particular  manner,  precludes  the  idea  of 
implied  authority  to  sell  before  the  note  be- 
comes due  or  at  any  other  place  than  that  pro- 
vided for.  Dykers  v.  Allen.  7  Hill,  497,  42  Am. 
Dec.  87,  3  Hill.  594. 

But  a  pledge  of  a  promissory  note  with  a 
power  of  sale  in  case  of  default  does  not  author- 
ise the  pledgee  to  compromise  with  the  maker  of 
the  note  and  take  less  than  was  due  thereon, 
where  the  note  was  well  secured  and  apparently 
worth  its  face  value.  Zimpleman  v.  Veeder,  98 
111.  613. 

And  a  sale  by  a  pledgee  of  a  negotiable  prom- 
issory note  under  a  contract  conferring  power 
to  sell  for  an  amount  much  less  than  the  face 
value  of  the  note,  without  notice  to  the  pledgeor, 
will  not  be  regarded  as  such  a  sale  as  the  law 
requires,  but  rather  as  a  compromise  between 
the  pledgee  and  the  maker  of  the  note.     Ihid, 

And  the  surrender  by  a  pledgee  of  promissory 
notes  as  collateral  security  who  has  an  express 
written  authority  to  sell  at  public  or  private 
sale,  for  a  sum  less  than  is  due  thereon,  but 
which  is  euough  to  pay  the  particular  debt,  is 
not  a  sale  within  the  meaning  of  the  power  con- 
ferred, but  is  a  compromise  which  renders  the 
pledgee  liable  in  an  action  on  the  notes  to  the 
pledgeor  for  the  injury  thereby  sustained,  and 
if  at  the  same  time  he  sells  other  collaterals  of 
the  same  debtor  the  whole  transaction  being  a 
tort,  the  pledgeor  may  recover  for  the  whole. 
Uuion  Trust  Co.  v.  Itigdon,  93  111.  458. 

So,  trover  will  not  He  against  a  pledgee  of 
bonds  deposited  as  collateral  security  where 
they  are  sold  pursuant  to  the  terms  of  the  agree- 
ment of  the  parties  made  at  the  time  of  the 
deposit,  to  recover  any  surplus  in  his  hands  be- 
longing to  the  depositor.  Loomis  v.  Stave,  72 
III.  623. 

A  sale  by  a  pledgee  of  stocks  at  the  board  of 
brokers  publicly  and  fairly  made  in  parcels  in 
the  usual  way  to  a  third  person  is  legal,  how- 
ever, terminating  the  pledge  and  vesting  title  in 
the  purchaser  under  a  contract  authorising  him 
to  sell  for  nonpayment  without  further  notice. 
Maryland  F.  Ins.  Co.  v.  Dalrymple,  25  Md.  24^ 
89  Am.  Dec.  779. 

And  authority  In  a  pledge  of  shares  of  stock 
to  secure  payment  of  loans  to  sell  the  shares 
on  nonpayment  of  the  notes  secured  at  maturity 
without  demand  of  payment  or  further  notice 
warrants  the  holder  upon  the  dishonor  of  the 
notes  secured  in  selling  the  pledge  at  public 
or  private  sale  without  notice  to  redeem  and 
without  notice  of  sale.  Jeanes's  Appeal,  116 
Pa.  573. 
43  L.  R.  A. 


And  a  sale  of  hypothecated  stock,  made  by  a 
broker  at  private  sale  for  the  full  market  value 
of  the  stock,  under  authority  In  writing,  signed 
by  the  pledgeor,  expressly  authorising  the 
pledgee  to  sell  the  pledge  in  case  it  is  not  re- 
deemed by  a  specified  day  or  to  give  the  same 
to  any  broker  to  sell  on  that  date,  is  valid  where 
the  pledge  is  not  redeemed  on  tlie  day  specified. 
Bryson  v.  Rayner,  25  Md.  424.  90  Am.  Dec.  69. 

But  authority  to  use,  transfer,  or  hypothecate 
stock  pledged  to  secure  a  note  does  not  author- 
ize a  sale  of  the  stock  by  the  pledgee  for  his  own 
account  before  the  note  matures  or  becomes 
due.     Ogden  v.  Lathrop,  1  Sweeney,  648. 

And  authority  to  a  pledgee  in  a  contract  of 
pledge  to  sell  stock  pledged  before  maturity  of 
the  debt  without  notice,  if  the  security  should 
depreciate  in  value,  will  not  warrant  a  sale  of 
the  pledge  before  maturity  by  a  purchaser  of  the 
debt  without  notice,  on  the  ground  that  the 
stock  was  fraudulently  issued.  Huiskamp  v. 
West,  47  Fed.  Rep.  230. 

And  authority  to  a  creditor  who  holds  col- 
lateral security  to  sell  it  before  maturity  of  the 
debt  in  the  event  of  such  security  or  any  part 
thereof  depreciating  in  market  value,  gives  him 
no  right  to  sell  on  finding  that  corporate  stock 
which  forms  a  part  of  the  security  is  not  genu- 
ine and  is  therefore  worthless.  National  Bank 
V.  Baker,  128  111.  533,  4  L.  B.  A.  586,  27  111. 
App.  856. 

A  power  of  attorney  given  to  an  agent  au- 
thorizing him  to  buy,  sell,  and  transfer,  at  his 
discretion,  gold,  stocks,  etc.,  and  to  draw,  exe- 
cute, and  deliver  all  orders,  checks,  or  other 
instruments  in  wrltins  which  shall  or  may,  in 
his  discretion,  be  necessary  in  the  transaction 
of  the  business  of  purchasing  and  selling  stocks 
on  speculation,  however,  authorizes  him  to  em- 
ploy a  broker  to  purchase  and  sell  stocks  and 
empower  him  to  sell  stocks  purchased  at  public 
or  private  sale  without  notice  whenever  the 
margin  should  fall  below  a  designated  per  cent, 
and  in  case  of  such  employment  a  sale  under 
such  circumstances  by  the  broker  would  not  be 
wrongful,  and  any  deficiency  arising  on  such 
sale  may  be  set  up  as  a  counterclaim  In  an  ac- 
tion by  the  principal  against  tue  broker  charg- 
ing an  unlawful  sale.  Wicks  v.  Hatch,  62  N. 
Y.  535.  6  Jones  &  S.  95. 

But  written  authority  to  act  for  another  in 
any  stock  transactions  with  certain  brokers  does 
not  authorize  the  person  holding  it  to  direct  the 
brokers  to  .sell  such  stocks  or  interfere  with  the 
contract  between  the  parties,  where  the  person 
from  whom  he  had  the  authority  did  not  own 
the  stock  bul  held  It  for  the  purpose  of  using  it 
as  security  in  stock  transactions,  and  where  the 
brokers  had  notice  of  such  ownership  and  the 
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quent  assumption  of  proprietorship  unwar- 
ranted, unless  ratified  in  some  way  by  Glid- 
den,  which  is  not  claimed;  the  sale  was  re- 
pudiated by  him  soon  after  he  became  aware 
of  it,  and  ratification  could  not  be  presumed 
from  his  silence,  for  he  was  ignorant  of  the 
sale,  and  it  was  manifestly  against  his  in- 
terest, having  been  made  at  a  price  much  be- 
low the  market  value  of  the  property.  If 
the  sale  had  been  ratified,  his  right  would 
have  been  to  charge  the  bank  with  the  price 
at  which  the  property  was  so  sold,  and  require 
the  application  of  the  proceeds,  as  of  the 
date  of  the  sale,  toward  the  satisfaction  of 
his  debt  and  the  charges  against  the  prop- 
erty; and  in  that  case  he  would  have  re- 
mained liable  for  the  balance  due  on  his  debt. 
And,  it  appears  to  be  established  by  the  great 
weight  of  authority  that  such  a  sale,  when 
repudiated  by  the  pledgeor,  is  not  a  conver- 


ftion,  where  no  change  has  occurred  in  the 
actual  condition  and  situation  of  the  prop- 
erty. The  relation  of  the  parties  remains 
the  same  as  before  the  sale,  the  pledgee  con- 
tinuing to  hold  under  the  contract  of  pledge, 
leaving  the  title  to  the  property  and  rights 
of  the  parties  unaffected,  as  though  no  sale 
had  been  attempted.  Indeed,  in  such  case, 
it  is  said  there  is  no  sale  for  want  of  a  com- 
petent purchaser.  Bryan  v.  Baldicin,  52  N. 
Y.  232;  Middlesex  Bank  v.  Uinoty  4  Meu 
326 ;  Stokes  v.  Frazier,  72  111.  428 ;  Killian 
V.  Hoffmany  6  111.  App.  200;  Maryland  F. 
Ins.  Co.  V.  Dalrymple,  25  Md.  242,  89  Am. 
Dec.  779 ;  Bank  of  Old  Dominion  v.  Dubuque 
d  P,  R.  Co.  8  Iowa,  277,  74  Am.  Dec.  302; 
Canfield  v.  Minneapolis  Agricultural  d  Me- 
chanical Asso.  4  McCrary,  646;  Duncomh 
v.  yew  York,  H,  d  N.  R.  Co,  84  N.  Y.  206; 
Ualliday  v.  Holgate,  L.  R.  3  Exch.  299 ;  Day 


facts  of  the  case  they  are  liable  for  such  dlsposl-  ■ 
tion  as  a  conversion.     Porter  v.  Parks,  49  N.  Y. 
564. 

And  an  authority  by  a  wife  to  her  husband 
to  raise  money  on  her  watch  does  not  authorize 
the  husbaDd  to  consent  to  a  sule  of  the  watch 
by  the  pledgee,  except  in  the  ordinary  mode  aft- 
er due  notice  as  required  by  law,  and  where  he 
authorizes  such  a  sale  and  a  sale  is  made  with- 
out notice,  the  pledgee  having  knowledge  of  the 
facts,  the  sale  is  a  conversion,  and  the  title  of 
the  true  owner  is  not  devested,  and  her  right 
to  sne  is  complete.  Van  Arsdale  v.  Joiner,  44 
Ga.  173. 

A  clause  in  an  assignment  of  a  note  and  mort- 
gage as  collateral  security,  providing  that  in 
case  of  default  the  pledgee  might  maintain  Im- 
mediately an  action  for  the  purpose  of  fixing  the 
amount  due  and  directing  the  note  and  mort- 
gage to  be  sold  by  the  sheriff,  does  not  restrict 
the  pledgee  to  a  sale  of  the  notes  and  mortgage 
or  prevent  him  from  foreclosing  the  mortgage. 
McArthur  v.  Magee,  114  Cal.  126. 

And  where  a  number  of  persons  associated 
themselves  together  to  purchase  lands  of  a  cor- 
poration, and  it  was  arranged  that  the  interest 
of  the  purchasers  was  to  be  divided  into  shares, 
and  there  was  to  be  issued  to  each  purchaser 
a  certificate  of  the  number  of  shares  belonging 
to  him  on  payment  of  10  per  cent  of  the  pur- 
chase price  in  cash  and  the  remainder  in  his 
bond  secured  by  a  pledge  of  his  certificates,  the 
fact  that  the  agreement  of  the  corporation  for 
the  improvement  of  the  land  sold  was  to  be  com- 
pleted within  a  period  which  would  expire  be- 
fore the  bonds  would  become  due,  upon  the  ex- 
pectation of  all  the  parties  that  the  land  would 
be  speedily  sold  after  the  completion  of  the  im- 
provements, does  not  show  the  intention  that 
the  pledgee  should  rely,  as  the  means  of  meet- 
ing any  default  In  payment  of  the  bonds  secured, 
upon  dividends  to  be  made  from  the  proceeds  of 
land  to  be  sold,  and  not  upon  a  sale  of  the  certifi- 
cates ;  but  the  ordinary  right  of  foreclosure  im- 
plied in  a  pledge  of  stock  or  personal  property 
would  be  included.  Merchants'  Nat.  Bank  v. 
Thompson,  133  Masa  482. 

The  liability  of  a  pledgee  in  an  action  by  the 
pledgeor  against  a  pledgee  and  purchaser,  in 
which  there  is  evidence  that  a  negotiable  note 
was  pledged,  and  that  the  pledgeor  upon  being 
notified  to  redeem  gave  the  pledgee  authority  to 
sell,  and  it  was  sold  at  what  appeared  to  be  an 
unreasonably  low  price,  depends  upon  whether 
the  pledgeor  had  in  fact  authorized  the  sale, 
and  whether  the  purchase  was  m'ado  Id  good 
faith  for  a  reasonable  price,  and  an  instruction 
to  the  Jury  that  the  liability  of  the  purchaser 
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depended  on  the  question  whether  he  had  notice 
that  the  note  was  pledged,  is  erroneous.  Bright- 
man  V.  Reeves,  21  Tex.  70. 

A  pledgee  under  a  written  contract  authoriz- 
ing him  to  sell  the  thing  pledged,  however,  is 
limited  In  his  authority  to  sell  to  the  articles 
named  in  the  contract.  Clark  v.  Bouvain.  20 
La.  Ann.  70. 

And  a  pledgee  of  property  for  security  for 
money  advanced  with  the  right  to  sell  the  prop- 
erty and  satisfy  the  debt  and  pay  over  the  bal- 
ance of  the  price  to  the  pledgeor,  who  exchanges, 
the  property  for  other  property,  exceeds  his  au- 
thority, and  it  would  be  optional  with  thr 
pledgeor  either  to  adopt  or  repudiate  the  act  of 
making  the  exchange.  Strong  v.  Adams,  30 
Vt.  221,  73  Am.  Dec.  305. 

And  one  who  exchanges  stock  owned  by  him 
for  an  equal  number  belonging  to  another, 
pledged  to  secure  an  indebtedness,  cannot  claim 
that  he  did  not  know  the  terms  of  the  pledge, 
and  did  not  consent  that  his  stock  should  be 
sold  at  private  sale  without  notice,  where  the 
exchange  was  made  under  such  circumstances 
that  the  pledgee  had  the  right  to  assume  that 
the  exchanged  stock  would  become  and  remain 
the  property  of  the  pledgeor  to  be  dealt  with  the 
same  as  the  shares  originally  pledged.  Smith 
V.  Lee,  84  Fed.  Rep.  557. 

So,  the  holder  of  corporate  stock  who  has 
pledged  it  as  security  for  a  debt  of  the  corpora- 
tion, under  an  agreement  that  bonds  pledged  by 
the  corporation  for  the  same  debt  should  be  first 
resorted  to  though  the  8toc&  was  void  because 
issued  without  receiving  the  76  per  cent  of  its 
par  value  required  by  statute,  may  sue  for  a 
conversion  of  the  stock  by  a  sale  thereof  In 
violation  of  such  agreement.  Hinckley  v.  Pfls- 
ter,  83  Wis.  64. 

The  Missouri  statute  giving  to  a  pawn  broker 
the  right  of  absolute  disposition  of  and  owner- 
ship in  pledges  left  with  him  as  security  for  his 
debt  after  the  failure  to  pay  the  interest  on  the 
principal  debt  or  the  debt  itself  for  sixty  days 
after  maturity  thereof,  does  not  apply  to  a 
pledge  of  notes  secured  by  deed  of  trust  on  real 
estate  as  collateral  to  the  indebtedness  repre- 
sented by  the  note.  Richardson  v.  Ashbv,  132 
Mo.  238. 

And  where  a  pledge  is  not  redeemed  at  the  ex- 
piration of  a  year  and  a  day,  the  pawnbroker 
has  the  right  under  the  Bnglish  statute  to  ex- 
pose it  to  sale  as  soon  as  he  can  consistently 
with  the  provisions  of  the  act,  but  the  failure 
to  pay  within  cuat  time  does  not  absolutely  ]a» 
ail  right  to  the  pawnor:  If  at  any  time  before 
the  sale  has  actually  taken  place  he  tenders 
the  principal,  interest,  Aid  expenses  incurred. 
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T.  Holmes,  103  Mass.  ^07,  311;  Donald  v. 
Suckling,  L.  R.  1  Q.  B.  585. 

The  rule  results  from  the  nature  of  the 
•contract  between  the  parties.  Under  a  con- 
tract of  pledge  the  right  of  the  pledgee  to 
retain  possession  of  the  property  continues 
until  the  debt  or  engagement  for  the  security 
of  which  it  was  pledged  has  been  discharged 
by  payment  or  performauQe,  or  a  tender,  and 
•demand  for  its  return;  and  his  obligation  is 
to  keep  the  article  pledged,  with  due  care, 
and  restore  it  to  the  pledgeor  upon  the  per- 
formance of  his  agreement.  On  the  other 
hand,  in  the  absence  of  any  stipulation  to 
the  contrary,  it  is  the  duty  of  the  debtor  to 
seek  the  creditor  at  the  proper  place  and 
pay  the  debt,  or  tender  its  payment,  before 
ne  is  entitled  to  receive  back  the  pledge. 
These  obligations  of  the  parties  are  recipro- 
cal, and  neither  can  require  performance  by 


the  other  without  himself  being  able  and 
ready  to  perform  on  his  part;  so  that,  the 
possession  of  the  pledgee  being  lawful  as  long 
as  he  retains  the  actual  control  and  custody 
of  the  pledge,  with  the  ability  to  perform 
his  obligation  by  restoring  it,  he  is  not  in 
default  until  a  demand,  accompanied  by  a 
tender  of  the  debt,  is  made.  If  he  then  re- 
fuse or  fail  to  restore  the  pledge,  he  may  be 
charged  with  its  value.  The  action  for  its 
recovery,  though  treated  as  one  for  conver- 
sion, is,  in  reality,  founded  on  the  breach 
of  the  contract,  and  hence  the  creditor  is  en- 
titled to  recoup  his  debt.  Until  the  breach 
occurs  no  right  of  action  accrues  in  favor  of 
the  pledgeor;  suffering  the  debt  to  run  un- 
satisfied after  maturity  does  not  destroy  the 
pledgee's  lien,  or  the  pledgeor's  right  to  re- 
deem. Whelan  v.  Kinsley,  26  Ohio  St 
131;  Jones,  Pledges,  S§  543,,  566,  571. 


he  has  a  right  to  his  goods,  and  In  sach  case 
the  right  to  sell  is  terminated,  and  If  the  pawn 
broker  sells  the  owner  Is  entitled  to  recover  in 
trover  for  such  sale.  Walter  v.  Smith,  6  Bam. 
&  Aid.  439.  1  Dowl.  A  R.  1. 

2.  Blank  irangfera  of  atoch. 

A  pledge  of  stock  as  collateral  security  by  the 
delivery  of  cretlflcates  with  a  blank  transfer 
•on  the  back  signed  by  the  owner  confers  power 
upon  the  pledgee  where  the  principal  indebted- 
ness Is  past  due  to  sell  the  stock,  after  giving 
the  pledgeor  reasonable  notice  to  redeem  and  of 
the  time  and  place  of  sale,  that  being  the  readi- 
est mode  of  collection.  Canfleld  v,  Minneapolis 
Agrl.  &  Mechanical  Asso.  4  McCreary,  646;  Eas 
parte  Sargent,  L.  R.  17  Ea.  273,  43  L.  J.  Ch.  N. 
S.  425,  22  Week.  Rep.  815 ;  France  v.  Clark,  L. 
R.  22  Ch.  Ulv.  830,  52  L.  J.  Ch.  N.  S.  263,  48 
L.  T.  N.  S.  185,  31  Week.  Rep.  374. 

Such  a  transfer  confers  on  the  pledgee,  not 
merely  a  power  to  complete  his  title  by  regis- 
tration, but  also  a  power  to  sell  the  shares. 
France  v.  Clark.  L.  R.  22  Ch.  Dlv.  830,  52  L.  J. 
Ch.  N.  S.  263.  48  L.  T.  N.  S.  185,  31  Week.  Rep. 
374. 

And  the  transfer  will  pass  the  legal  title  If 
the  articles  of  association  do  not  require  a  deed, 
otherwise  It  will  pass  the  equitable  title.  Ex 
parte  Sargent,  L.  R.  17  Eq.  273,  43  L.  J.  Ch.  N. 
S.  425,  22  Week.  Rep.  816. 

Tbus.  one  who  advances  money  In  good  faith 
to  the  holder  of  a  certificate  of  stock  with  the 
power  of  attorney  In  blank  annexed,  which  Is 
expressed  to  be  for  value  and  Is  Irrevocable  on 
Its  face,  taking  It  as  collateral  security,  ac- 
quires a  valid  title  as  against  the  person  by 
whom  the  power  was  executed  and  In  whose 
name  the  stock  stood,  and  Is  not  bound  to  sur- 
render It  except  upon  repayment  with  interest 
of  his  whole  advance,  though  such  owner  may 
have  satisfied  the  debt  for  which  he  himself 
pledged  It.     Fatman  v.  Lobach,  1  Duer.  354. 

And  where  an  owner  of  stock  delivers  to  and 
leaves  with  his  brokers  the  certificates  of  the 
shares,  having  Indorsed  thereon  the  form  of  an 
assignment  expressed  to  be  made  for  value  re- 
ceived and  an  Irrevocable  power  to  make  all 
necessary  transfers,  he  confers  upon  them  such 
an  apparent  title  to  or  power  of  disposition  over 
the  shares  In  question  as  will  estop  him  from 
asserting  his  own  title  as  against  parties  who 
take  bona  fide  through  the  broker.  McNeil  v. 
Tenth  Nat.  Bank.  46  N.  Y.  325.  7  Am.  Rep.  341 ; 
La  combe  v.  Forstall,  123  U.  S.  562.  31  L.  ed. 
255. 

In  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  825, 
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7  Am.  Rep.  341,  Bush  v.  Lathrop,  22  N.  Y.  535, 
infra,  VIII.  c.  was  distinguished  and  explained, 
that  being  a  case  of  pledge  of  a  bond  and  mort- 
gage, the  court  saying  that  In  no  part  of  the 
opinion  Is  it  sought  to  apply  the  doctrine  to 
shares  In  corporations  or  any  other  personal 
property,  the  legal  title  to  which  is  capable  of 
being  transferred  by  assignment  and  the  free 
transmleslon  of  which  from  hand  to  hand  Is  es- 
sential. 

And  where  certificates  of  stock  are  transfer- 
able by  Indorsement  In  blank  and  delivery  on 
pledge,  a  bona  fide  purchaser  or  subsequent 
pledgee  may  hold  them  against  the  real  owner, 
and  Is  not  liable  to  him  therefor  in  an  action  of 
trover.     Jarvis  v.  Rogers,  15  Mass.  389. 

A  certificate  of  stock  deposited  as  collateral 
security  for  the  payment  of  a  loan,  accompanied 
by  Irrevocable  power  of  attorney  to  sell,  assign, 
and  transfer  It,  la  nrlma  facie  evidence  of  equi- 
table ownership  In  the  whole,  and  may  be  held 
by  any  person  In  whose  hands  It  Is  found  where 
he  Is  shown  to  be  a  holder  for  value  without 
notice  of  the  rights  of  the  pledgeor.  Mount 
Holly,  L.  &  M.  Turnp.  Co.  v.  Ferree,  17  N.  J. 
Bq.  117. 

And  a  title  of  a  holder  for  value  without  no- 
tice of  a  certificate  of  stock  pledged  as  collater- 
al security,  accompanied  by  a  power  of  attorney 
to  sell  or  transfer  it  when  disposed  of  by  the 
pledgee,  is  In  no  wise  affected  by  a  provision 
In  the  charter  or  by-laws  of  the  corporation  that 
stock  Is  transferable  only  on  its  books,  such 
provision  being  Intended  merely  for  the  protec- 
tion and  benefit  of  the  corporation.     Ihid. 

And  the  owner  of  certificates  of  mining  stock 
Issued  In  the  usual  form  in  the  name  of  and  In- 
dorsed by  certain  persons  as  trustees,  which 
were  delivered  to  a  creditor  as  collateral  secur- 
ity and  by  the  creditor  delivered  to  another  who 
had  full  knowledge  of  the  former  transactions, 
and  thereafter  delivered  by  such  other  to  stock 
brokers  to  sell  in  the  stock  board,  and  sold,  the 
brokers  having  no  knowledge  of  the  previous 
transactions,  cannot  assert  his  title  to  the  certifi- 
cates as  against  the  brokers,  though  he  had 
tendered  the  debt  and  demanded  the  return  of 
the  stock  of  the  intermediate  holders.  Stone 
V.  Marye,  14  Nev.  362. 

And  the  owner  of  such  certificates  Issued  In 
the  name  of  different  parties  and  Indorsed  by 
them  as  trustees,  who  deposit  them  with  a  bank 
to  be  held  as  collateral  security  for  any  Indebt- 
edness then  existing  or  thereafter  to  be  Incurred 
by  reason  of  purchases  or  sales  of  stock  that  the 
bank  might  make  for  him.  which  stock  Is  sub- 
sequently  delivered    by    the   bank    with    other 
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The  pledgeor  may,  undoubtedly,  refuse  to 
recognize  a  sale  made  by  the  pledgee  to  him- 
self when  such  a  sale  is  not  expressly  author- 
ized; but  he  cannot  affirm  it  in  part  and  re- 
ject it  in  part;  he  cannot  adopt  it  so  far  as 
to  make  it  effectual  to  transfer  the  title  to 
the  pledgee,  and  at  the  same  time  reject  it  as 
to  the  price  and  terms  of  the  sale;  nor  can 
his  rejection,  which  has  the  effect  of  defeat- 
ing the  pledgee's  title  under  the  sale,  at  the 
same  time  destroy  the  lien  of  the  latter  un- 
der the  contract  of  pledge.  The  sale  must 
be  either  accepted  or  rejected  as  an  entirety ; 
and  when  so  rejected,  and  the  pledgee  re- 
mains in  the  possession  and  control  of  the 
property,  with  the « ability  to  perform  his 
contract  by  restoring  it  to  the  pledgeor  on 
demand,  the  contract  of  pledge  continues  in 
force,  and  the  pledgee's  possession,  being  ref- 
erable to  the  contract,  is  as  lawful  as  before 


the  sale,  and  therefore  he  can  be  charged 
with  a  conversion  of  the  property  only  upon 
his  refusal  or  failure  to  return  it  on  the  per- 
formance, or  tender  of  performance,  of  the 
pledgeor's  obligation.  The  observation  some- 
times met  wrSi  in  the  opinions  of  judge&», 
and  in  tevt-books,  that  the  pledgeor  is  at 
liberty  to  treat  an  unauthorized  sale  of  the 
pledged  property  -as  a  conversion  by  the 
pledgee,  must  be  taken  to  refer  to  such  a 
sale  as  puts  the  property  beyond  tiie  control 
of  the  pledgee.  In  cases  of  that  kind  the 
pledgeor  may  charge  the  pledgee  as  for  a  con- 
version of  the  property  without  demand  or 
tender  of  i>erformance ;  though  he  is  not 
bound  to  do  so,  but  may  by  subsequent  ten- 
der and  demand  require  the  pledgee  to  ac- 
count for  the  market  value  of  the  propertv  at 
that  time.  And,  of  course,  it  is  not  tne  right 
of  the  pledgee  to  insist  that  hia  wrongful  sale 


stocks  to  another  as  collateral  security  for  the 
payment  of  a  loan  made  by  him  to  the  bank,  and 
for  further  advances  that  might  be  made,  the 
lender  having  no  knowledge  of  the  ownership  of 
the  stock,  cannot  recover  the  value  thereof  of 
the  second  pledgee  as  for  a  conversion  thereof. 
Gass  V.  Hampton,  16  Nev.  185. 

So,  executors  are  not  entitled  to  recover  for 
certificates  of  stock  pledged  as  collateral  secur- 
ity for  the  personal  indebtedness  of  coezecutors 
against  the  last  pledgee,  where  the  certificates 
were  accompanied  by  a  blank  bill  of  sale  and 
power  of  attorney,  and  the  pledgee  pledged 
them  to  one  who  advanced  money  to  him,  sup- 
posing him  to  be  the  real  owner,  as  the  same 
principle  which  prevails  in  the  case  of  an  abso- 
lute owner  applies  In  the  case  of  an  executor 
who  invests  the  holder  of  certificates  of  stock 
Wich  apparent  ownership.  Wood's  Appeal,  92 
Pa.  379,  37  Am.  Itep.  694. 

The  delivery  by  a  debtor  to  a  creditor  of 
stocks  with  a  blank  transfer  by  way  of  security, 
however,  does  not  authorize  the  creditor  to  dele- 
gate to  another  person  authority  to  fill  up  the 
blanks  for  purposes  foreign  to  the  original  con- 
tract. Prance  v.  Clark.  L.  E.  26  Ch.  Div.  257, 
50  L.  T.  N.  S.  1,  86  Week.  Rep.  466,  53  L.  J. 
Ch.  N.  S.  585. 

And  one  who  without  authority  takes  from 
another  holding  the  same  in  pledge  an  instru- 
ment signed  In  blank  by  a  third  party,  and  fills 
up  the  blanks,  cannot,  even  In  the  case  of  a 
negotiable  instrument,  claim  to  be  a  purchaser 
for  value  without  notice,  so  as  to  acquire  a 
greater  right  than  the  person  from  whom  he  re- 
ceived It.     lUd. 

And  where  owners  of  shares  of  stock  deposit 
the  certificates  with  a  signed  transfer  by  way 
of  security  with  another,  with  the  understand- 
ing that  they  are  not  to  be  dealt  with  by  tne 
pledgee,  and  the  pledgee  does  not  put  them  upon 
the  register  or  execute  an  acceptance  of  the 
shares,  but  fraudulently  transfers  them  and 
hands  them  over  with  the  previous  transfer  and 
certificates  to  mortgagees  for  value,  such  mort- 
gagees cannot,  after  becoming  aware  of  the  true 
ownership,  get  their  title  perfected  against  the 
owner  through  further  acts  on  the  part  of  the 
mortgagor,  which  would  be  a  continuation  of  his 
fraud,  as  they  have  no  equity  which  will  prevail 
airalnst  the  owner.  Ortigosa  v.  Brown,  47  L. 
J.  Ch.  N.  S.  168,  38  L.  T.  N.  S.  145. 

And  where  a  lirm  of  stock  brokers,  having 
bonds  and  shares  of  stock  payable  to  bearer, 
and  passing  by  delivery,  belonging  to  a  cus- 
tomer. In  Its  possession  for  safe  keeping,  sells 
some  of  them,  and  contracts  for  a  repurchase  of 
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similar  securities  for  the  same  amount  for  tb^ 
next  settling  day,  and  pledges  the  substituted 
securities  with  others  belonging  to  the  same 
owner  to  a  bank  to  secure  a  loan  from  the  bank 
in  order  to  obtain  funds  to  pay  for  the  pur- 
chase, the  substituted  securities  are  the  prop- 
erty of  the  original  owner,  and  though  the  bank 
believed  that  the  brokers  were  entitled  to  pledge 
the  secarlties,  if  they  did  not  believe  that  they 
had  authority  from  the  true  owners  to  pledge 
them  en  bloc  with  other  securities  to  raise  a 
lump  sum,  they  are  not  bona  fide  holders  for 
value  without  notice,  and  tiie  owner  Is  entitled 
to  recover  such  stocks  or  the  value  thereof  from 
the  bank.  Simmons  v.  London  Joint  Stock 
Bank,  63  L.  T.  N.  8.  789. 

So,  one  with  whom  a  registered  holder  of 
shares  in  a  company  whose  articles  of  associa- 
tion do  not  require  a  transfer  of  shares  to  be 
by  deed  deposits  the  certificates  of  his  shares 
accompanied  by  a  transfer  executed  by  himself 
with  the  name  of  the  transferee  and  the  date 
of  execution  left  In  blank  with  the  transferee 
as  security  for  a  loan,  no  time  being  fixed  for 
repayment  of  the  loan,  has  no  authority  without 
previous  demand  for  repayment  to  sell  or  sub- 
mortgage the  shares,  and  if  he  does  so.  and  a 
purchaser  or  mortgagee  fills  the  blank  with  his 
own  name,  he  acquires  no  title  as  against  the 
original  owner  except  to  the  extent  of  what  was 
due  him  from  his  pledgeor  or  mortgagor.  Prance 
V.  Clark,  L.  R.  22  Ch.  DIv.  830,  52  L,  J.  Ch.  N. 
S.  362,  48  L.  T.  N.  8.  185.  31  Week.  Rep.  374. 
Afllrming  L.  R.  ?6  Ch.  DIv.  257,  50  L.  T.  N.  S.  1, 
36  Week.  Rep.  406.  53  L.  J.  Ch.  N.  S.  585. 

In  the  above  case  Ea^  parte  Sargent.  L.  R.  17 
Eq.  273.  43  L.  J.  Ch.  N.  8.  425,  22  Week.  Rep. 
815,  was  distinguished  upon  the  ground  that  the 
question  in  that  case  was  as  to  the  legal  right 
of  a  person  to  have  a  transfer  on  the  register 
of  members  of  a  company,  and  that  in  that  ease 
the  blanks  were  filled  up  by  the  first  transferee. 

III.  Demand  and  notice. 

a.  Nece€9itu  of  generatly. 

*  A  pledge  to  secure  a  loan  of  money  to  be  re- 
paid at  a  fixed  time  may  be  sold  by  the  pledgee 
after  the  expiration  of  such  time  and  a  demand 
for  repayment  duly  made,  provided  reasonable 
notice  be  also  given  to  the  pledgeor  of  the  time 
and  place  of  the  Intended  sale,  but  In  the  ab- 
Hence  of  such  notice  the  sale  would  be  invalid. 
Richards  v.  Davis.  5  Clark  (Pa.)  471 :  Alns- 
worth  V.  Bo  wen,  9  Wis.  349. 
«  And  a  creditor  to  whom  a  pledge  of  property 
is  given  is  bound  to  call  for  a  redemption  or 
give  notice  of  sale  before  selling  the  property 
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constitutes  a  conversion,  for  that  would  en- 
able him,  if  he  were  allowed  to  do  so,  to  take 
advantage  of  his  own  wrong,  and  by  his  own 
violation  of  the  contract  determine  the  time, 
and  tJius  the  measure,  of  his  liability  for  its 
breach.  As  has  already  been  stated,  no  offer 
was  made  by  Glidden,  at  any  time,  to  pay 
the  debt  he  owed  the  bank,  nor  was  any 
demand  made  for  the  return  of  the  iron  held 
in  pledge;  and,  after  it  was  bid  off  by  the 
president  of  the  bank,  on  the  5th  day  of  No- 
vember, 1883,  it  remained  in  the  control  of 
the  hank,  as  it  had  been  before,  without 
change  in  any  respect,  up  to  the  7th  day  of 
February,  3887,  when,  under  the  sale  that 
day  made,  part  of  the  iron  passed  into  other 
hands;  so  that  until  that  time  the  bank's 
possession  was  lawful,  and  it  was  able  to 
perform  its  obligation  to  Glidden  by  return- 
ing the  iron  to  him  upon  payment  of  his 


debt.  It  had,  up  to  that  time,  exercised  no 
actual  dominion  or  control  over  the  property 
inconsistent  with  Glidden's  right  to  redeem; 
and  the  sale  of  November  5,  1883,  being  in- 
effectual to  transfer  the  title,  did  not,  we 
think,  constitute  a  conversion  of  the  prop- 
city,  which,  in  legal  contemplation,  was  still 
hefd  under  the  contract  of  pledge. 

But,  by  the  sale  of  February  7,  1887,  a 
part  erf  the  property  pledged  passed  beyond 
the  control  of  the  bank,  and  it  was  thereafter 
no  longer  able  to  perform  its  contract  with 
Glidden  by  making  return  of  the  iron  to 
him;  and  if  that  sale  was  unauthorized  by 
the  terms  of  the  pledge,  he  might  rightfully 
claim  there  was  then  a  conversion  of  the 
whole  of  the  property  without  tender  or  de- 
mand by  him.  The  obligation  of  the  pledgee 
being  to  return  all  of  the  property  pledged, 
a  conversion  of  part  may,  at  the  election  of 


pledged,  where  the  debt  was  one  which  did  not 
become  due  and  payable  until  a  future  day  cer- 
tain, as  well  as  where  it  became  due  and  pay- 
able immediately.  Steams  ▼.  Marsh,  4  Denio, 
227.  47  Am.  Dec.  248. 

—  A  sale  by  a  pledgee  without  notice  or  a  call 
for  redemption  of  the  property  pledged  Is  wrong- 
ful. Ibid,;  Wilson  ▼.  Little.  1  Sandf.  351; 
Washburn  v.  Pond,  2  Allen,  474. 

And  where  In  a  promissory  note,  the  payment 
of  which  was  secured  by  a  deposit  of  specified 
chattels.  It  was  stipulated  that  In  case  of  the 
nonpayment  of  the  note  at  maturity  the  payee 
might  sell  the  collaterals  after  giving  at  least 
ten  days*  notice  to  the  maker  of  the  note,  and 
the  creditor  sells  the  collaterals  without  giving 
such  notice,  the  sale  Is  a  conversion  thereof, 
esneclally  when  the  seller  also  becomes  the  pur- 
chaser. Waring  v.  Gasklll,  95  Ga.  731. 
*  A  creditor  having  property  pledged  to  him 
as  security  for  his  debt  cannot  sell  it  until  he 
has  called  npon  the  debtor  to  redeem,  and  given 
him  notice  of  the  time  and  place  of  sale. 
Stevens  v.  Ilurlbut  Bank,  31  Conn.  146 :  Cas- 
tello  V.  City  Bank,  1  N.  Y.  Legal  Obs.  25 ;  Gay 
V.  Moss,  34  Cal.  125 ;  Robertson  v.  Lipplncott, 
1  Phlla.  308:  Conyngham's  Appeal.  57  Pa.  474  ; 
and  see  Wheeler  v.  Newbould.  16  N.  Y.  392,  6 
Duer,  29 :  Morgan  v.  Dod,  8  Colo.  551 ;  Luckett 
v.  Townsend,  3  Tex.  119,  49  Am.  Dec.  736; 
Bates  v.  Wiles,  1  Handy  (Ohio)  532,  infra,  IV. 
«k  And  a  pledgee  electing  to  sell  a  pledge  with- 
out resort  to  Judicial  proceedings  must.  In  the 
absence  of  agreement,  make  the  sale  at  public 
auction  upon  reasonable  notice  of  the  time  and 
place  to  the  pledgeor  that  be  may  have  op- 
portunity to  redeem.  Sharpe  v.  National  Bank, 
87  Ala.  644  :DllIer  v.  Brubaker,  52  Pa.  498,  91 
Am.  Dec.  177 ;  Davis  v.  Funk,  39  Pa.  243,  80 
Am.  Dec.  51ft:  Wheeler  v.  Newbould.  16  N.  Y. 
892,  5  Duer,  29;  Little  v.  Barker,  Hoftm.  Ch. 
487. 

And  where  a  sale  Is  made  without  notice,  the 
pledffeor  is  entitled  to  maintain  an  action  for 
an  accounting.  DiUer  v.  Brubaker,  52  Pa.  498, 
91  Am.  Dec.  177. 

And  it  amounts  to  a  conversion  of  the  pledge 
which  renders  the  pledgee  liable  to  the  pledgeor 
in  an  action  for  conversion.  Gay  v.  Moss,  34 
Cal.  125. 

A  sale  of  a  pledge  is  not  valid  so  as  to  pro- 
tect the  pledgee  making  It  where  It  was  without 
a  previous  demand  of  payment  and  notice  to  the 
plediireor.     Lewis  v.  Graham,  4  Abb.  Pr.  110. 

And  a  pledgee  has  no  right  to  sell  until  after 
demand  and  notice,  and  If  he  does  so  without 
demand  and  notice  to  a  party  having  full 
knowledge,  no  absolute  title  passes  and  the 
43  L.  R.  A. 


property  remains  In  the  hands  of  the  purchaser 
as  a  pledge,  and  the  pledgeor  may  maintain 
a  suit  In  ^equity  to  enforce  the  performance  of 
the  trust.     Dewey  v.  Bowman,  8  Cal.  145. 

One  who  receives  a  bond  as  collateral  secur- 
ity for  an  Indebtedness  of  the  pledgeor  to  him 
assumes  the  duty  resulting  from  that  relation 
01  notifying  the  pledgeor  of  the  time  and  place 
of  sale  thereof  in  case  of  nonpayment  of  the  In- 
debtedness before  disposing  of  the  same,  or,  In 
case  of  neglect  so  to  do,  to  account  to  him  for 
the  value  thereof.  Washburn  v.  Pond,  2  Allen, 
474. 

And  a  sale  of  stock  by  a  pledgee  Is  Illegal  and 
a  conversion  thereof,  where  It  was  pledged 
to  secure  a  loan  payable  on  demand,  and  a  rea- 
sonable time  to  make  payment  was  not  allowed 
between  the  time  of  the  demand  and  notice  and 
the  sale.     Genet  v.  Rowland,  45  Barb.  560. 

The  rule  that  a  sale  of  stock  by  a  pledgee  Is 
not  valid  unless  made  at  public  auction  upon 
reasonable  notice  of  time  and  place,  and  that 
It  cannot  be  made  at  a  btfard  of  brokers  unless 
otherwise  agreed,  applies  even  In  a  case  where 
the  hypothecation  was  general  and  no  specifica- 
tion of  the  mode  or  time  of  sale  was  made,  and 
the  pledgee  had  applied  to  the  borrower  to  re- 
pay the  debt,  notifying  him  that  he  would  sell 
In  case  of  nonpayment.  Castello  v.  City  Bank, 
1  N.  Y.  Legal  Obs.  25. 

An  attempt  to  sell  property  pledged  by  send- 
ing it  to  a  market  for  that  purpose  without  no- 
tice to  the  owner  and  without  offer  to  deliver' 
it  or  demand  payment  of  the  lien  is  In  Itself  a 
conversion  which  destroys  the  Hen  and  renders 
unnecessary  a  demand  by  the  owner  before  com- 
mencing suit  to  obtain  possession.  Vincent  v. 
Conklln,  1  E.  D.  Smith,  203. 

A  pledgeor  Is  entitled  to  notice  of  the  time 
and  place  of  sale  of  the  thing  pledged  unless 
his  right  has  been  waived  or  surrendered  by  con- 
sent, and  in  case  of  failure  to  give  it  the  pledgee 
becomes  liable  for  the  value  of  the  thing 
pledged.     Milllken  v.  Dehon,  10  Bosw.  325. 

And  a  pledgee  of  a  bond  as  collateral  secur- 
ity for  an  Indebtedness  due  him,  who  sells  the 
bond  without  notice  to  the  pledgeor  of  the  time 
and  place  of  sale,  Is  not  relieved  from  liability 
by  a  subsequent  notice  to  the  pledgeor  that  he 
might  redeem  the  bond  within  thirty  days  at 
the  same  price  and  expense.  Washburn  v. 
Pond,  2  Allen,  474. 

And  a  bank  loaning  money  to  a  customer  and 
taking  a  pledge  of  shares  of  stock  as  collateral 
to  the  Indebtedness  has  no  right  to  sell  the 
shares  without  first  demanding  payment  of  the 
debt  and  giving  him  notice  of  the  Intention  to 
sell,   and   cannot  sell   at   private  sale  for  less 
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the  ple^lgeor,  be  treatfed  as  a  conTersion  of  all, 
for  he  is  entitled  to  the  return  of  the  very 
thing  pledged,  and  is  not  obliged  to  accept  a 
part  of  it  only.  Nor  is  a  tender  of  payment 
and  demand  for  the  property  necessary  where 
the  pledgee  has  put  it  out  of  his  power  to 
•comply  with  the  demand,  and  make  restora- 
tion of  the  pledge,  in  order  to  entitle  the 
pledgeor  to  maintain  an  action  for  its  wrong- 
ful sale.  Such  tender  and  demand,  when  the 
pledgee  has  thus  incapacitated  himself  to 
perform  his  part  of  the  contract,  are  excused 
because  the  act  would  be  a  useless  ceremony 
which  the  law  never  requires.  Cortelyou  v. 
Lansing,  2  Cai.  Cas.  200;  Alden  v.  Pearson, 
3  Grav,  342 ;  Fletcher  v.  Dickinson,  7  Allen, 
23;  Wilson  v.  Little,  2  N.  Y.  443,  61  Am. 
Dec.  307. 


than  its  fair  market  price,  and  where  It  takes 
less  he  Is  responsible  to  the  pledgeor  for  the  dif- 
ference between  that  amount  and  the  market 
value  of  the  stock.  Nabrlng  v.  Bank  of  Mobile, 
58  Ala.  204. 

So,  a  transfer  of  a  bill  of  lading  lof  a  quan- 
tity of  flour  for  which  a  receipt  was  given  by 
which  it  was  stipulated  that  the  flour  was  to  be 
used  as  security  for  the  owner's  note  and  that 
the  sale  of  it  was  to  be  under  his  direction.  Is 
a  pledge,  and  the  pledgee  has  no  right  to  sell 
the  flour  until  payment  of  the  note  Is  demanded 
and  reasonable  notice  of  the  Intended  sale  Is 
given,  and  where  it  Is  sold  without  notice  the 
owner  may,  after  offering  to  pay  the  note  and 
expenses  and  demanding  the  flour,  maintain  an 
action  against  the  pledgee  for  its  conversion. 
Jaroslanski  v.  Saunderson,  1  Daly,  232. 

And  that  a  sale  made  by  a  consignee  to  reim- 
burse himself  for  advances  upon  a  cargo  was 
made  in  good  faith  is  no  defense  In  an  action 
against  him  by  the  consignor  for  damages  for 
selling  without  notice  of  sale  or  calling  upon 
him  for  reimbursement,  as  the  consignee  has  no 
rieht  to  sell  to  reimburse  himself  without  no- 
tice to  the  consignor  and  calling  on  him  for 
reimbursement,  and  If  he  does  so  the  consignor 
may  maintain  an  action  against  him  for  the 
damages  thereby  caused.  Porter  v.  Patterson, 
15  Pa.  229. 

So.  the  Inability  of  a  pledgee  to  make  a  de- 
mand and  give  notice  of  the  time  and  place 
of  sale  of  a  pledge,  does  not  entitle  him  to  sell 
without  such  demand  or  notice,  and  without 
Judicial  proceedings.  Strong  v.  National  Me- 
chanics' Bkg.  Asso.  45  N.  Y.  718. 
^  Though  where  stocks  and  bonds  of  a  corpora- 
tion are  pledged  they  may  upon  default  be  sold 
for  the  debt,  the  sale  must  be  at  public  auction 
and  can  only  be  made  after  demand  of  payment 
and  notice  to  the  pledgeor  of  ithe  time  and  place 
of  sale,  and  if  the  pledgeor  cannot  be  found  so 
that  a  personal  demand  may  be  made  upon  him, 
the  pledgee  must  resort  to  proceedings  at  law 
for  a  Judicial  sale.  Indiana  &  I.  C.  B.  Co.  v. 
McKernan,  24  Ind.  62. 

But  It  has  been  held  that  where  bonds  are 
pledged  by  a  bank  as  security  for  the  perform- 
ance of  an  agreement,  and  the  pledgee  is  empow- 
ered to  sell  them  in  case  of  a  breach  of  the 
agreement  on  thirty  days'  notice  of  sale,  and  the 
bank  afterwards  falls  and  closes  Its  place  of 
business,  and  thereafter  transacts  no  business 
and  has  no  office  or  officers,  and  falls  to  perform 
the  agreement,  a  sale  of  the  pledge  may  be  made 
without  notice  to  the  bank  on  the  ground  that 
the  giving  of  notice  had  been  rendered  Impossi- 
ble by  the  act  of  the  pledgeor,  such  sale  not  ren- 
dering the  pledgee  liable  as  for  a  conversion  of 
the  bonds.  City  Bank  v.  Babcock,  Holmes,  180. 
43  L.  R.  A. 


Whether  the  sale  of  Pebniary  7, 1887,  was 
made  in  violation  of  the  agreement  between 
the  parties,  so  as  to  render  the  bank  liable 
for  the  market  value  of  the  property  at  that 
date,  or  whether  that  and  the  subsequent 
sales  were  made  in  pursuance  of  the  power 
conferred  by  the  contract,  which,  if  so  made 
would  limit  the  bank's  liability  to  the 
amount  of  the  net  proceeds  of  those  saies, 
are  questions  not  now  l>efore  us,  and  upon 
which  we  express  no  opinion.  Issues  of  fact 
are  joined  by  the  pleadings  concerning  them, 
upon  which  the  parties  are  entitled  to  have 
a  trial  by  jury. 

In  the  decision  of  the  question,  upon  which 
the  judgment  below  was  reversed,  tiie  circuit 
court,  we  think,  committed  no  error,  and  its 
judgment  is  affimied. 


Where  no  agreement  was  made  as  to  notice 
In  a  contract  between  a  broker  and  a  cnstomer 
for  whom  he  bought  and  sold  pork  and  lard  on 
the  board  of  trade,  and  the  broker  is  compelled 
to  secure  himself  against  losses  by  a  sale,  the 
transaction  Is  to  be  governed  by  the  rules  of  the 
board  of  trade.     Denton  v.  Jackson,  106  111.  433. 

A  sale  of  county  bonds  held  as  collateral  se- 
curity by  a  pledgee  without  notice  is  not  wrong- 
ful, however,  though  the  pledgeor  was  entitled 
to  notice,  where  It  appears  that  he  bad  actual 
knowledge  of  the  time  and  place  and  reaaonable 
time  before  the  sale  was  to  take  place.  Alex- 
andria, L.  &  H.  R.  Co.  V.  Burke,  22  Gratt.  254. 
*And  some  of  the  cases  have  appeared  to  dis- 
pense with  notice  under  some  circomstances. 
Thus,  the  want  of  notice  of  sale  of  stock  pledged 
will  not  affect  bona  flde  purchasers  for  a  valu- 
able consideration  where  a  power  of  attorney  to 
transfer  was  delivered  by  the  pledgeor  to  the 
pledgee  with  the  stock  pledged.  Conyngham'i 
Appeal,  67  Pa.  474. 

And  where  gold  is  held  by  way  of  pledge  or 
security,  the  pledgee  may  sell  It  upon  giving  rea- 
sonable notice  in  case  of  default,  and  no  all^a- 
tlon  In  an  action  by  the  pledgee  for  a  balance 
due  of  tender  of  the  gold  or  notice  to  redeem 
Is  necessary.  Schepeler  v.  Eisner,  3  Daly,  11. 
Affirmed  54  N.  Y.  675. 

b.  When  term  for  redemption  or  ^yment  is  m- 

definite. 

Where  no  time  Is  expressly  fixed  by  contract 
between  the  parties  for  the  payment  of  a  debt 
secured  by  a  pledge,  the  pledgee  cannot  sell  the 
pledge  without  a  previous  demand  of  payment 
although  the  debt  is  technically  due  Immediate- 
ly, and  though  he  had  t>een  authorised  to  sell 
without  notice  In  case  of  nonpayment.  Wilson 
V.  Little,  2  N.  Y.  443,  61  Am.  Dec.  307. 

Where  the  time  of  redemption  Is  Indefinite 
the  pawnee  cannot  sell  it  without  notice  to  the 
pledgeor,  and  if  be  does  so  the  pledgeor  may 
maintain  an  action  for  damages  for  a  refusal 
to  retransfer  It.  De  Lisle  v.  Prlestman.  1 
Browne  (Pa.)  176. 

Where  a  pledge  Is  delivered  without  any  speci- 
fied time  of  payment  or  redemption,  the  pledgeor 
has  his  whole  lifetime  to  redeem,  and  If  the 
pledgee  sells  the  pledge  before  application  or 
notice  to  redeem  he  is  answerable  for  the  value 
at  the  time  of  the  application.  Cortelyou  v. 
Lansing,  2  Cai.  Cas.  200. 

And  a  sale  of  stock  hypothecated  to  secure 
a  note  under  an  agreement  authorizing  the  sale 
thereof  In  case  of  nonpayment  without  notice  at 
public  or  private  sale,  without  notice  thereof 
or  demand  that  the  note  should  be  paid,  may  b« 
treated  as  a  conversion,  where  the  time  of  pay- 
ment had  been  extended  indefinitely,  and  where 
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the  purchase  was  made  by  the  pledgee,  the 
pledgeor  would  be  entitled  to  redeem  on  pay- 
ment or  tender  of  the  principal  debt.  Greer 
T.  Lafayette  County  Bank,  128  Mo.  559. 

In  Barrow  v.  Pazton,  5  Johns.  260,  4  Am. 
Dec.  354,  It  was  said  with  reference  to  the  case 
of  Cortelyou  ▼.  Lansing,  2  Cal.  Cas.  200,  by 
Kent,  Ch.  J.,  that  that  case  was  never  decided 
by  the  court,  that  It  was  argued  once  and  he 
prepared  the  written  opinion  which  appears  In 
the  report  of  Mr.  Calnes,  but  the  court  directed 
a  second  argument  which  for  some  reason  or 
other  was  never  brought  on,  so  that  no  deci- 
sion took  place  on  the  points  raised  In  the  cause. 

So.  while  one  who  makes  an  advance  upon  an 
assignment  of  cotton  under  an  agreement  that 
should  there  be  a  decline  in  the  market  price 
the  coDsignor  should  on  demand  deposit  cash 
nufflcient  to  cover  such  decline,  and  if  he  failed 
to  do  so  or  repay  the  advance  at  a  fixed  date, 
the  consignee  might  sell  the  cotton  for  the  most 
it  would  bring,  can  sell  in  the  usual  mode  where 
the  consignor  fails  to  make  good  a  decline  in 
the  market  price^  without  giving  notice  of  his 
Intention  or  of  the  time  or  place  of  sale,  he  is 
bound  to  give  notice  of  a  decline  and  make  an 
actual  demand  for  the  margin,  though  such  de- 
mand need  not  be  a  personal  on*e.  Mllllken  v. 
Dehon,  27  N.  Y.  364. 

c  Where  stock  is  held  as  security  for  advances. 

Some  of  the  earlier  cases  draw  a  distinction 
between  ordinary  pledges  of  stock  and  stocks 
purchased  and  held  by  brokers  for  customers 
as  security  for  advances  made  by  them,  and  It 
has  even  been  intimated  that  no  notice  at  all  is 
necessary  in  case  of  a  sale  of  stocks  pledged. 

Thus,  the  notice  required  in  the  case  of  a 
sale  of  pledged  stock  as  security  for  the  pay- 
ment of  money  advanced  thereon  is  not  required 
In  case  of  a  purchase  by  brokers  as  agents  ad- 
vancing money  therefor,  but  the  brokers  must 
give-  the  customer  notice  that  his  margin  Is 
diminished  and  that  they  Require  a  further  mar- 
gin, and  a  reasonable  time  must  be  given  within 
which  to  comply  with  the  demand  before  the 
stock  can  be  sold.  Hanks  v.  Drake,  49  Barb. 
186. 

So,  in  Sterling  v.  Jaudon,  48  Barb.  459,  It 
was  held  that  notice  of  the  time  and  place  of 
aale  for  failure  to  maintain  a  margin  applies 
to  a  pledge  of  stock  or  other  securities  for  the 
payment  of  a  debt  only,  and  does  not  apply  to 
the  time  and  place  of  purchase,  where  a  cus- 
tomer employs  a  broker  to  sell  short  and  upon 
a  failure  to  maintain  a  margin  the  broker  buys 
for  the  customer  to  fill  the  order  at  a  large  loss. 

And  in  Worthlngton  v.  Tormey,  34  Md.  182, 
It  was  said  in  case  of  sales  of  some  kinds  of 
I)^ges  such  OS  heirlooms,  plate,  and  other  arti- 
idles  of  like  character  and  description  which 
'possess  a  peculiar  value  to  the  owner,  or  which 
cannot  readily  be  replaced,  it  is  right  and  neces- 
sary to  give  notice  to  the  pledgeor  of  both  the 
time  and  place  of  sale  that  he  may  have  an  op- 
portunity of  redeeming  or  attending  and  pro- 
tecting his  interests,  but  that  the  same  reason 
does  not  apply  in  case  of  sales  of  stocks,  as  one 
share  Is  exactly  similar  to  and  of  the  same  value 
as  another  of  the  same  company,  and  can  be 
readily  purchased  to  replace  that  sold  if  desir- 
able. 

This  Idea,  however,  would  seem  to  have  been 
entirely  overthrown,  at  any  rate  in  New  York, 
by  later  well-considered  cases. 

Thus,  the  relation  existing  between  a  cus- 
tomer and  a  stock  broker  with  reference  to 
stocks  purchased  by  the  broker  on  a  margin  for 
the  customer  is  that  of  pledgeor  and  pledgee, 
and  If  the  broker  sells  the  stock  without  de- 
manding additional  margin  or  giving  the  cus 


tomer  reasonable  notice  of  the  sale.  It  will  be 
wrongful  and  operate  as  a  conversion.  Glllett 
V.  Whiting,  120  N.  Y.  402 ;  Baker  v.  Drake,  66 
N.  Y.  518,  23  Am.  Rep.  80 ;  Bead  v.  Lambert,  10 
Abb.  Pr.  N.  S.  428. 

A  broker  employed  to  purchase  and  sell 
stocks,  who  purchases  stock  with  his  own  funds 
and  In  his  own  name  and  afterwards  sells  them 
to  realize  his  advances  without  demanding  pay- 
ment of  the  price  and  without  transferring  or 
offering  to  transfer  them  to  his  principal  and 
without  notice  of  his  intention,  thereby  dis- 
abling himself  from  making  the  necessary  trans- 
fer or  tender.  In  effect  converts  the  stock  to  his 
own  use,  and  loses  all  right  of  action  against 
the  principal  that  he  might  otherwise  have  had. 
Merwin  v.  Hamilton,  6  Duer,  244. 

And  while  parties  may  agree  that  a  broker 
may  sell  stocks  purchased  by  him  without  notice 
when  they  fall  in  price,  so  that  the  margin  does 
not  cover  the  difference  between  current  rates 
and  prices  paid,  he  cannot  do  so,  in  the  absence 
of  special  authority,  without  giving  his  princi- 
pal opportunity  to  Increase  his  margin,  and  hold 
the  stock  for  a  favorable  change  in  the  market. 
Bitter  V.  Cushman,  35  How.  Pr.  384. 

Where  stocks  are  held  by  a  broker  for  a  cus^ 
tomer  on  a  margin,  it  is  a  part  of  the  contract 
that  if  the  stock  depreciates  the  margin  shall 
be  kept  good  on  demand,  and  upon  failure  to 
do  so  the  stocks  may  be  sold  upon  reasonable 
and  customary  notice,* but  where  the  stock  de- 
preciates and  a  call  for  additional  margin  is 
made  and  complied  with,  and  afterwards  a  sec- 
ond call  is  made  which  is  not  complied  with, 
and  the  brokers  sell  the  stock  without  notice, 
the  sale  Is  irregular  and  constitutes  a  conver- 
sion.    Gruman  v.  Smith,  81  N.  Y.  25. 

So,  the  rule  has  been  laid  down  that  a  cus- 
tom among  brokers  to  sell  stocks  deposited  with 
them  as  collateral  security  for  call  loans  at  the 
board  on  failure  of  the  borrower  to  pay  on  the 
date  on  which  demand  is  made  Is  not  illegal  as 
to  parties  familiar  with  and  dealing  on  the 
basis  of  such  custom.  Colket  v.  Ellis,  10  Phila. 
875. 

It  has  been  held,  upon  the  other  hand,  how- 
ever, that  a  custom  in  a  designated  place  be- 
tween brokers  and  their  customers  by  which  the 
brokers  have  a  right  to  sell  out  a  customer's 
stock  on  the  exhaustion  of  the  margin  would 
be  in  hostility  to  the  terms  of  the  contract  be- 
tween them  and  an  attempt  to  change  its  obli- 
gation, and  is  not  therefore  admissible  In  an  ac- 
tion by  a  customer  against  a  broker  for  an  al- 
leged wrongful  sale  of  his  stocks.  Markham  v. 
Jaudon,  41  N.  Y.  235. 

In  the  above  case  Wilson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307.  supra.  III.  b,  was  dis- 
tinguished upon  the  ground  that  that  was  a  case 
of  a  formal  pledge  and  therefore  not  an  author- 
ity In  the  present  case. 

But  evidence  of  a  custom  in  a  broker's  office 
to  sell  stocks  In  pledge  at  the  public  board  of 
brokers  for  want  of  margin  without  notice  to 
the  pledgeor  of  the  time  and  place  of  sale  is  ad- 
missible in  evidence  in  an  action  by  a  customer 
against  a  broker  for  a  conversion  of  his  stock 
by  sale  without  notice,  where  it  was  agreed  t>e- 
tween  the  parties  that  all  transactions  In  stocks 
should  be  In  every  way  subject  to  the  usages  of 
the  broker's  office.  Baker  v.  Drake,  66  N.  Y. 
518,  23  Am.  Rep.  80. 

And  an  arrangement  by  which  stock  brokers 
are  employed  by  a  customer  to  buy  certain 
stocks  on  his  account  and  carry  them  for  him 
on  paying  and  keeping  with  them  a  designated 
margin,  authorizing  a  sale  without  notice  in 
case  of  his  failure  to  keep  the  margin  good.  Is 
a  contract  of  pledge  and  the  pledgee  is  bound 
first  to  call  upon  the  pledgeor  to  make  good  his 
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margfo*  and,  fMdllag  In  that,  the  pledgeor  is  en- 
titled to  notice  of  tbe  time  and  place  where  the 
atock  would  be  aold,  which  time  and  place  moat 
be  reasonable.  Martham  t.  Jaodon,  41  N.  Y. 
235. 

But  a  contract  bj  which  a  broker  pnrchaaea 
atocka  aa  a^ent  tor  a  customer  and  adyances 
monej  therefor,  upon  condition  that  tlie  cus- 
tomer deposits  a  margin  ota  designated  per  cent 
and  a  further  margin  when  required  bj  the 
agent,  is  not  a  pledge  of  stocks  for  payment  of 
the  money  adranced  requiring  notice  of  the 
time  and  place  of  selling  the  pledge  for  nonpay- 
ment to  render  tlie  aale  legal.  Smith  t.  Savin, 
69  Hun,  811,  30  Abb.  N.  C.  192. 

In  the  above  case  Thompson  y.  St.  Nicholas 
Nat.  Bank,  113  N,  T.  325,  infra,  VI.,  waa  dis- 
tinguished upon  the  ground  that  in  that  caae 
tbe  pledgee  acted  in  pursuance  of  and  under  the 
power  conferred  by  the  contract  of  pledge,  and 
It  was  immaterial  therefore  what  ulterior  rights 
there  were  of  which  it  had  no  notice  at  the  time 
of  the  making  of  the  pledge,  the  waiver  of  right 
of  notice  of  the  time  and  place  of  sale  and  per- 
sonal demand  being  a  part  of  the  contract  of 
pledge. 

In  the  absence  of  any  contract  between  a 
broker  and  customer  with  regard  to  notice  of 
sale,  and  of  any  rule  of  the  board  of  trade,  the 
eommon  law  would  govern  regarding  reasonable 
notice  and  opportunity  to  tbe  customer  to  make 
hlB  margin  good  in  order  to  Justify  the  sale. 
Denton  ▼.  Jackson,  106  111.  488. 

d.  Under  special  contract. 

The  rule  that  a  pledgee  of  personal  property 
must  demand  payment  of  the  pledgeor  before 
sale,  and  give  him  notice  of  the  time  and  place 
of  tbe  Intended  sale,  may  be  waived  by  agree- 
ment of  the  parties.  Chouteau  v.  Allen,  70  Mo. 
290. 

And  an  express  waiver  by  a  pledgeor  of  stock 
of  notice  of  sale  is  broad  enough  to  include  no- 
tice of  the  reasons  for  making  it,  and  a  pledgee 
having  such  authority,  wUhlng  to  sell  because 
he  regards  the  security  as  depreciating  In  value, 
or  for  any  other  reason,  may  do  so  without  any 
formal  announcement  of  the  reason  on  which  he 
exercises  his  power.  McDougall  v.  Hasleton 
Tripod  Boiler  Co.  60  U.  S.  App.  209,  88  Fed. 
Bep.  217,  81  C.  C.  A.  487. 

Wh«re  the  parties  to  a  pledge  agreed  to  have 
It  sold  at  public  or  private  sale  without  notice, 
the  pledgeor  cannot  insist  that  he  should  have 
notice,  and  no  question  can  arise  as  to  the  mode 
of  sale  or  want  of  notice.  Qenet  ▼.  Rowland, 
46  Barb.  060. 

The  rule  that  a  pledgee  of  personal  property 
must  demand  payment  of  the  pledgeor  before 
selling,  and  ^ive  him  notice  of  the  time  and 
place  of  the  Intended  sale,  does  not  apply  where 
a  power  of  sale  without  notice  is  given,  and 
where  by  the  contract  a  definite  time  is  fixed 
for  the  payment  of  the  debt.  Chouteau  v.  Al- 
len. 70  Mo.  290. 

And  where  a  debt  secured  by  a  pledge  was 
payable  at  a  fixed  time,  and  by  the  terms  of  the 
contract  no  demand  of  payment  was  necessary, 
sale  without  notice  being  expressly  authorised, 
a  sale  made  under  the  contract  In  pursuance 
thereof  cannot  be  treated  as  a  conversion  of  the 
property  though  no  notice  was  given,  and  all 
that  the  pledgeor  would  be  entitled  to  receive 
was  what  the  property  brought  In  excess  of 
the  amount  loaned,  and  Interest  thereon.  Har- 
ris v.  Thomas.  37  III.  App.  517. 

And  In  illluois  and  Maryland  the  rule  Is  that 
an  authority  to  sell  property  pledged  either  at 
public  or  private  sale,  saying  nothing  as  to  no- 
X\c\\  is  a  waiver  of  notice  to  the  pledgeor  of  j 
the  time  and  place  of  sale. 
43  L.  It  A. 


Thna,  where  a  pledge  is  made  upon  a  special 
contract  with  reference  to  aale  for  nonpayment 
OMiferring  the  right  to  sell,  bat  wlilch  is  silent 
as  to  tlie  question  of  notice.  It  will  be  Intended 
tliat  a  power  of  sale  was  conferred  wltbont  no- 
tice. McDowell  V.  Chicago  Steel  Works.  124  UL 
491. 

And  a  contract  between  a  pledgeor  and 
pledgee  of  atocfc  as  collateral  for  a  loan,  that  if 
said  loan  waa  not  properly  paid  aceordinc  to 
aoreement  the  eoUaterala  might  be  sold  for  the 
payment  of  the  debt  without  further  notice, 
walvea  and  dispenses  with  all  notice  of  the  time 
and  place  of  aaie  when  the  power  arises,  leaving 
the  pledgee  only  under  the  obligation  to  sell  pub- 
licly and  fairly  for  the  best  price  he  can  obtain. 
Maryland  F.  Ina.  Co.  v.  Dalrymple,  25  Md.  242. 
89  Am.  Dec  779. 

m  In  New  York,  however,  the  contrary  rule  has 
been  adopted.  Thua,  an  agreement  between  a 
pledgeor  and  pledgee  that  in  default  of  pay- 
ment the  pledgee  might  sell  at  public  or  private 
sale  and  pay  the  debt  and  expenses  does  not  have 
the  eflTect  to  waive  notice  of  the  aale  ao  as  to 
relieve  the  pledgee  from  liability  aa  for  conver- 
sion for  selling  the  pledge  without  notice. 
Haskins  v.  Patterson,  1  Edm.  SeL  Casi  120: 
MiUlken  v.  Dehon,  10  Bosw.  325. 

8o,  stock  pledged  to  secure  a  loan  payable  on 
demand  cannot  be  lawfully  sold  until  a  demand 
for  the  payment  of  the  loan  Is  made,  iand  a  rea- 
sonable time  allowed  for  such  payment,  thougli 
the  contract  provided  that  sale  might  be  made 
upon  default  wichout  notice.  Genet  t.  How- 
land,  43  Barb.  660. 

And  a  pledgee  of  stock  certificates  deposited 
with  him,  by  a  customer,  as  margin,  or  condi- 
tional security  against  loss  while  carrying  other 
stocks  for  the  depositor,  has  no  legal  right  se- 
cretly or  without  knowled<^  or  notice  to  the 
pledgeor  to  sell  stock  pledged,  though  a  power 
of  attorney  from  the  owner  was  annexed  au- 
thorising the  transfer  of  the  scrip,  the  purpose 
of  such  i>ower  of  attorney  being  to  put  the 
pledge  in  condition  to  be  available  as  such  in 
case  of  default.  McNeil  v.  Tenth  Nat.  Bank„ 
55  Barb.  59. 

In  the  above  case,  Crocker  v.  Crocker,  SI  N. 
Y.  507,  88  Am.  Dec.  291,  infra,  VIII.  c,  was 
distinguished  upon  the  ground  that  in  the 
present  case  there  never  was  any  title  In  the 
brokers,  or  any  agency  to  make  an  absolute  sale 
without  notice,  and  no  consent  to  the  use  of 
the  pledge  to  borrow  money  was  ever  given,  and 
its  use  was  unknown  and  unauthorized,  while 
in  that  case  Its  use  was  known  and  authorised. 

So,  an  agreement  between  a  pledgeor  and 
pledgee,  made  upon  receipt  of  the  property 
pledged,  that  If  the  original  indebtedness  should 
not  be  promptly  paid  at  maturity,  the  pledgee 
should  have  the  right  and  privilege  of  disposing' 
of  the  pledge  at  private  sale,  and  apply  the  pro- 
ceeds to  the  satisfaction  of  the  debt,  and  pay 
the  balance  to  the  pledgeor,  changes  the  legal 
rights  of  the  parties  only  by  dispensing  with 
notice  to  the  pledgeor  to  redeem  before  making 
a  sale.  Itobinson  v.  Hurley,  11  Iowa,  410,  79 
Am.  Dec.  497. 

And  authority  given  to  a  pledgee  upon  a  pledge 
of  promissory  notes,  that  if  the  debt  Is  not  paid 
at  maturity  he  may  make  the  money  out  of  tlie 
notes  in  the  best  way  he  can,  and  that  he  may 
sell  the  notes  for  that  purpose,  does  not  author- 
ise him  in  case  of  such  nonpayment  to  sell  the 
notes  without  notice  to  the  debtor  to  redeon 
and  of  the  time  and  place  of  sale.  Goldsmidt 
V.  First  M.  E.  Church,  25  Minn.  202. 

And  an  authority  in  a  conveyance  of  shares 
of  insurance  company  stock  as  collateral  secoriiy 
to  sell  the  same  at  the  brokers*  board  or  at  pub- 
lic sale  at  tue  credltor'a  discretion,  and  author!- 
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tj  to  QM,  transfer,  or  hypothecate  the  tame  at 
his  option,  the  creditor  being  required  on  pay- 
ment or  tender  at  the  proper  time  of  the 
amount  loaned  and  Interest  to  retnm  an  equal 
quantity  of  such  security,  does  not  warrant  a 
sale  of  the  stock  made  before  any  default  and 
without  any  notice  of  any  kind  to  the  debtor, 
but  where  the  pledgee  upon  demand  returns  the 
same  quantity  of  similar  stock,  no  wrong  Is 
committed.     Ogden  t.  Lathrop,  65  N.  Y.  168. 

So,  the  sale  by  a  broker  of  stocks  purchased 
by  him  for  a  customer  and  carried  ui>on  a  mar- 
gin, without  making  any  demand  for  more 
margin.  Is  wrongful  and  unauthorized,  rendering 
him  liable  to  a  customer,  though  the  contract 
between  the  parties  authorised  a  sale  In  the 
event  of  a  noncompliance  with  a  demand  for 
more  margin  without  notice.  Btenton  ▼.  Je- 
rome, 54  N.  Y.  480. 

And  one  to  whom  collaterals  have  been 
pledged  to  secure  a  debt  with  authority  under 
certain  circumstances  to  sell  them  before  Its 
maturity  must  before  sale  give  notice  to  the 
pledgeor  to  redeem  In  case  he  elects  to  sell  up- 
on the  happening  of  a  contingency  of  which  the 
pledgeor  may  be  In  profound  Ignorance.  Na- 
tional Bank  r.  Baker,  128  111.  533,  4  L.  R.  A. 
686. 

And  a  contract  between  a  customer  and  a 
firm  of  BtocV  brokers  by  which  they  undertook 
to  purchMe  such  stocks  as  he  should  direct  and 
pay  for,  and  hold  them  for  him  and  resell  as  he 
should  direct,  for  which  they  were  to  receive  a 
fixed  rate  of  Interest  and  a  commission,  and  he 
was  to  keep  on  deposit  a  margin  of  5  per  cent 
of  the  value  of  the  purchase  as  security  against 
depredation  and  loss,  which  margin  was  to  be 
constantly  kept  good,  confers  no  right  upon  the 
broker  to  sell  stock  thus  carried  without  notice 
to  or  knowledge  of  the  customer,  although  the 
price  sank  so  low  that  the  collaterals  deposited 
were  no  longer  equal  to  the  margin  required. 
Brass  v.  Worth,  40  Barb.  648. 

The  notice  required  under  a  contract  between 
stock  brokers  and  a  customer  by  which  they 
were  to  purchase  and  carry  stock  for  him  and 
he  was  to  maintain  a  margin  of  5  per  cent  se- 
curity, where  the  security  sinks  below  5  per 
cent.  Is  not  a  notice  to  redeem,  but  a  notice  to 
make  the  margin  good,  or  that  the  brokers  would 
proceed  to  sell  and  apply  the  proceeds  to  reim- 
burse themselves  for  monev  advanced  with  In- 
terest and  commissions.     JJHd. 

On  this  subject,  see  also  cases  supra,  II.  c^  1. 

e.  Sufficiency  of. 

The  sufficiency  of  the  demand  and  notice 
would  seem  to  depend  upon  the  differing  cir- 
cumstances of  each  particular  case. 

Reasonableness  of  the  time  and  place  of  sale 
seems  to  be  the  primary  requisite.  See  Mark- 
ham  V.  Jaudon,  41  N.  Y.  285. 

Thus,  a  demand  of  payment  by  a  pledgee  by 
letters  which  were  received  and  a  subsequent 
letter  sent  to  the  pledgeor  demanding  payment 
and  giving  notice  of  the  sale  of  the  stocks 
pledged,  thirty-four  days  before  the  sale,  speci- 
fying that  the  property  would  be  sold  at  an 
appointed  time,  is  sufficient  as  to  property  origi- 
nally pledged,  but  would  not  include  property 
subsequently  pledged  as  an  additional  security. 
Lewis  V.  Graham,  4  Abb.  Pr.  llOv 

And  a  notice  of  the  sale  of  municipal  bonds 
pledged  as  collateral  security  for  money  loaned, 
published  In  a  newspaper  printed  in  the  city 
where  the  bonds  were  Issued  thirty  days  before 
the  sale,  and  also  In  a  newspaper  published  in 
a  neighboring  city  in  which  they  were  sold  for 
more  than  they  could  have  been  sold  for  In  the 
city  where  they  were  issued.  Is  sufficient  to  ren- 
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der  the  sale  Talld,  where  no  fraud  is  shown. 
Stokes  ▼.  Fraster,  72  111.  428. 

So,  the  notice  required  in  case  of  failure  to 
redeem  a  pledge  is  not  of  the  time  and  place  of 
sale  but  of  the  intention  of  the  pledgee  to  en- 
force his  lien,  so  as  to  warn  the  pledgeor  that 
he  must  redeem  In  time,  and  a  notice  that  If 
the  pledgeor  did  not  pay  the  amount  and  take 
the  property  pledged  away  the  pledgee  would 
sell  it  according  to  agreement,  to  which  the 
pledgeor  made  no  objection,  but  promised  to 
call  the  following  week  and  arrange  It,  is  suf- 
ficient to  constitute  a  defense  in  an  action  of 
trover  for  the  conversion  of  the  pledge  by  a 
sale  thereof.  Hasklns  v.  Patterson,  1  Edm.  Sel. 
Cas.  120. 

And  two  days'  notice  of  sale  of  stock  held  as 
collateral  security  to  a  promissory  note  under 
an  authority  containing  no  restrictions  as  to 
the  mode  of  selling  the  stock  In  case  of  nonpay- 
ment to  be  made  at  a  board  of  brokers  In  the 
city  of  New  York  will  be  deemed  sufficient  to 
support  the  sale  where  there  was  no  objection 
either  to  the  length  of  the  notice  or  the  place 
of  sale.     Willou^hby  v.  Comstock,  3  Hill,  389. 

And  a  formal  written  notice  of  sale  with  a 
copy  of  the  advertisements  thereto  annexed, 
signed  by  the  auctioneer  by  whom  the  sale  was 
made  and  left  at  the  place  of  business  of  the 
pledgeor  with  a  person  In  charge  thereof  two 
days  before  the  sale,  Is  sufficient  to  justify  a 
sale  by  a  pledgee  of  stock  pledged,  though  the 
Pledgeor  testifies  that  he  had  no  recollection  of 
having  received  the  notice.  Bryan  v.  Baldwin, 
7  Lans.  174. 

And  a  notice  by  a  pledgee,  given  on  the  13th 
of  the  month,  to  return  the  whole  of  a  loan 
on  the  14th  thereof.  Is  sufficient  under 
a  contract  for  return  of  the  loan  upon  one 
day's  notice,  and  that  If  the  loan  was  not 
promptly  paid  the  pledgee  was  authorized 
without  further  notice  to  sell  the  said  coflaterai 
for  payment  of  the  debt  to  justify  a  sale  of  the 
collateral  made  on  the  20th  of  that  month. 
Maryland  F.  Ins.  Co.  v.  Dalrymple,  25  Md.  242, 
89  Am.  Dec.  779. 

So,  a  notice  sent  by  a  pledgee  to  a  pledgeor  to 
inform  him  of  the  sale  of  his  pledge  consisting 
of  stocks  by  mall  Is  sufficient  to  bind  him, 
though  upon  the  day  It  was  sent  he  was  in 'the 
place  from  which  it  was  sent,  and  did  not  re- 
ceive it  until  later.  Worthlngton  v.  Tormey, 
34  Md.  182. 

And  a  pledgeor  who  relies  upon  his  distance 
away  as  an  objection  to  the  sufficiency  of  a  notice 
of  the  sale  of  stock  pledged  must  show  that  the 
time  of  transmission  by  mail  was  such  as  to 
deprive  him  of  the  benefit  of  the  notice  In  order 
to  Invalidate  the  sale  made  on  such  notice. 
Lewis  V.  Graham,  4  Abb.  Pr.  110. 

So,  refusal  to  submit  to  the  jury  the  question 
as  to  what  was  a  reasonable  time.  In  an  action 
by  a  customer  against  a  stock  brolter  for  the 
illegal  sale  of  securities  belonging  to  him.  Is  not 
error  where  the  time  covered  by  the  evidence 
was  thirty  days.     Colt  v.  Owens.  90  N.  Y.  368. 

But  two  hours'  time  after  notice  by  a  broker 
to  a  customer  that  his  margin  is  diminished 
requiring  a  further  margin  before  selling,  where 
no  time  is  specified  for  compliance,  cannot  be 
held,  as  matter  of  law,  to  be  reasonable  time 
for  performance.  Hanks  v.  Drake,  49  Barb. 
186. 

And  where  In  a  former  transaction  between 
the  same  parties  brokers  had  given  to  a  custo- 
mer notice  that  his  margin  was  diminished,  and 
made  a  demand  that  it  be  made  good,  which  de- 
mand was  complied  with  the  next  morning, 
which  was  satisfactory  to  tne  brokers,  the  cus- 
tomer In  a  subsequent  transaction  has  the  right 
to   suppose   that    the   same   course   of   dealing 
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woald  be  expected  upon  receiving  a  Blmllar  no- 
tice, and  if  a  quicker  compliance  ia  required  the 
notice  should  so  specify  in  order  to  yalldate  a 
sale  made  for  noncompliance.     Ibid. 

So,  a  sale  of  securities  by  a  pledgee  to  reim- 
burse himself  Is  not  rendered  Invalid  for  want 
of  personal  notice  to  the  pledgeor,  where  It  ap- 
pears that  the  pledgeor  was  absent  in  Europe, 
and  that  notice  was  given  at  his  place  of  busi- 
ness to  a  person  appointed  his  agent  during  his 
absence,  with  full  power  to  do  all  things  that 
he  might  do  if  personally  present.  Potter  t. 
Thompson,  10  R.  I.  1. 

And  a  notice  by  a  pledgee  of  stock  to  the 
pledgeor  that  the  stock  would  be  sold  is  not 
rendered  insufficient  to  support  the  sale  by  the 
fact  that  It  named  no  place,  where  it  appears 
that  that  particular  stock  was  for  sale  gener- 
ally at  one  place  only,  and  that  the  pledgeor 
had  knowledge  of  that  fact  Worthlngton  v. 
Tormey.  34  Md.  182. 

But  the  object  to  be  attained  by  the  giving 
of  notioe  of  sale  of  a  pled^  by  the  pledgee  to 
the  pledgeor  is  to  aiford  the  debtor  an  oppor- 
tunity to  redeem  and  to  be  present  at  the  sale 
to  see  and  know  that  it  is  fairly  conducted  and 
the  property  disposed  of  to  the  best  advantage, 
and  a  disposition  after  notice  of  intention  to 
sell  without  saying  when,  or  where,  or  in  what 
manner  It  will  be  made,  deprives  the  debtor  of 
the  substantial  right  and  is  Illegal.  Wheeier 
V.  Newbould.  16  N.  Y.  892. 

And  a  notice  without  date  or  signature  left 
In  the  office  of  a  pledgeor  of  stock,  that  If  a 
specified  amount  of  the  loan  was  not  paid  the 
stock  would  be  used,  does  not  constitute  a  de- 
mand which  will  mature  the  loan  which  was 
payable  on  demand,  and  authorise  a  sale  of  the 
stock.     Genet  v.  Howland,  45  Barb.  560. 

Nor  is  a  notice  by  a  pledgee  that  he  will  sell 
unless  an  excessive  sum  Is  paid  immediately, 
such  a  notice  as  will  Justify  a  sale  or  relieve 
him  from  liability  as  for  a  conversion  in  case 
he  sells.  Plgot  v.  Cubley.  15  C.  B.  N.  S.  701, 
38  L.  J.  C.  P.  N.  8.  134.  10  Jur.  N.  S.  818,  9 
L.  T.  N.  S.  804,  12  Week.  Rep.  467. 

And  an  offer  by  a  pledgee  of  stock  as  col- 
lateral to  an  indebtedness,  which  he  was  about 
to  sell  because  the  <lebtor  declined  to  pay  an- 
other debt  to  another  person  not  included  in  the 
pledge,  to  accept  the  amount  of  his  own  debt, 
will  not  render  the  sale  valid  and  prevent  its 
being  a  conversion  of  the  stock,  where  It  was 
made  Immediately  before  the  sale  so  that  the 
debtor  did  not  have  reasonable  time  within 
which  to  comply  with  the  offer.  Blood  v.  Brie 
Dime  Sav.  &  L.  Co.  164  Pa.  95. 

So,  a  notice  by  a  pledgee,  given  after  the 
debt  has  matured,  that  if  it  is  not  paid  within 
a  specified  time  the  pledgee  will  make  the  best 
disposition  he  can  of  the  notes  pledged  to  raise 
the  money  either  by  public  or  private  sale,  is 
not  sufficient  under  a  power  to  make  the  money 
out  of  the  notes  in  the  best  way  he  can,  and  to 
sell  the  notes  for  that  purpose.  Goldsmidt  v. 
First  M.  E.  Church.  25  Minn.  202. 

And  a  sale  of  dock  warrants  for  brandy  In 
dock  by  a  pledgee  with  whom  they  were  depos- 
ited as  security  for  a  loan  made  on  the  28th 
day  of  January,  and  the  delivery  of  the  war- 
rants to  the  purchaser  on  the  29th,  the  pur- 
chaser taking  possession  on  the  30th,  is  a  con- 
version of  the  warrants  by  the  pledgee,  though 
the  owner  was  bankrupt  and  would  not  have 
redeemed.  Johnson  v.  Stear,  15  C.  B.  N.  S.  330, 
33  L.  J.  C.  P.  N.  S.  130.  10  Jur.  N.  S.  99,  9  L. 
T.  N.  S.  538,  12  Week.  Rep.  347. 

And  a  bonk  holding  stocks  as  collateral  se- 
curity, with  the  right  to  sell  them  if  the  indebt- 
edness was  not  paid  wltbln  a  reasonable  time, 
with  no  arrangement  as  to  the  time  or  manner 
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of  sale,  which  made  a  conditional  sale  of  the 
stocks  without  previous  notice,  which  was  to 
take  effect  if  the  debtor  did  not  pay  on  a  cer- 
tain day,  giving  him  notice  to  that  effect,  where- 
upon he  remonstrated  and  asked  to  be  allowed 
another  day,  which  was  refused.  Is  liable  to  him 
for  damages  for  such  disposition  of  the  stock 
where  he  procured  the  means  and  was  ready  to 
pay  the  greater  part  of  the  debt  on  the  day  fol- 
lowing.   Stevens  v.  Hnrlbut  Bank,  31  Conn.  146L 

So,  one  who  furnished  a  margin  and  directed 
a  broker  to  purchase  stock  and  bonds  for  him 
with  his  own  money  upon  a  commission,  nnder 
an  agreement  that  the  broker  could  hold 
them  until  a  ST>ecifled  day  and  then  sell  them, 
and  that  the  customer  should  watch  the  margin 
value  of  the  stock  and  bonds  while  they  were 
so  held  and  keep  the  margin  good,  la  not  In 
default  where  the  margin  was  good  on  Satar- 
day,  but  prices  fell  on  that  day,  so  that  on  Mon- 
day It  was  not  good,  by  reason  of  not  having 
anticipated  the  decline  and  given  additional 
security  on  that  day,  and  a  sale  thereof  by  the 
brokers  upon  the  meeting  of  the  board  is  un- 
authorised and  Illegal,  rendering  them  liable 
for  the  market  value  of  the  stock  and  bonds  on 
the  last  day  of  the  period  during  which  they 
had  agreed  to  hold  them.  Andrews  v.  Clerke, 
3  Bosw.  585. 

And  under  an  agreement  between  a  stock 
broker  and  a  customer  that  the  broker  was  to 
purchase  and  carry  stocks  for  the  customer  up- 
on his  direction,  and  be  allowed  therefor  inter- 
est upon  the  money  until  reimbursed,  and  com- 
missions, and  that  the  customer  should  main- 
tain a  distinct  margin  if  the  broker  has  a  right 
to  sell  the  stocks  purchased  on  the  failure  of 
the  customer  to  maintain  the  required  margin, 
a  sale  made  upon  a  particular  day,  when  there 
was  a  clear  understanding  between  the  parties 
that  the  customer  was  to  make  good  his  margin 
on  that  day  and  In  default  thereof  the  stock 
should  be  sold.  Is  wrongful,  and  leaves  the  broker 
liable  for  the  damages  caused  thereby,  as  the  un- 
derstanding would  constitute  a  waiver  of  the 
customer's  default  in  falling  to  maintain  the 
margin,  and  he  would  not  be  at  liberty  to  sell 
until  after  that  day.  Morgan,  v.  Jaudon,  40 
How.  Pr.  366. 

Proof  that  a  pledgee  had  been  pressing  a 
pledgeor  for  payment,  and  that  he  was  making 
efforts  to  raise  money.  Is  sufficient  to  show  a 
demand  for  payment,  which  in  case  of  failure 
to  make  it  would  authorise  a  sale  of  the  stock 
pledged  by  the  pledgee.  Carson  v.  Iowa  City 
Gas  Light  Co.  80  Iowa,  638. 

And  an  offer  by  a  pledgee  of  stock  as  collat- 
eral, made  to  the  pledgeor,  to  take  a  specified 
amount  of  money  for  the  collateral,  which  the 
pledgeor  entertained  and  tried  to  raise  the  mon- 
ey to  pay  it,  and  proof  that  the  note  secured 
by  the  pledge  had  been  sent  to  the  pledgeor. 
and  that  papers  had  been  put  In  the  han<i^  of 
an  attorney  for  collection,  sufficiently  show  a 
demand  for  payment  of  the  note  to  mature  It 
and  warrant  a  sale  .of  the  pledge  by  the  pledgee. 
McDougall  V.  Haselton  Tripod  Boiler  Co.  60  U. 
S.  App.  209,  88  Fed.  Rep.  217,  81  C  C.  A.  487. 

IV.  Conduct  of  aale. 

The*  general  rule  is  that  In  the  absence  of  a 
special  authority  property  pledged  can  only  be 
sold  at  public  auction.  Diller  v.  Brubaker.  52 
Pa:  498,  91  Am.  Dec.  177 :  Davis  v.  Punk,  39 
Pa.  243.  80  Am.  Dec.  519 ;  Wheeler  v.  Newbould, 
5  Duer,  29;  Rankin  v.  McCullough,  12  Barix 
103 :  Little  v.  Barker,  Hoffm.  Ch.  487 ;  Morgan 
V.  Dod,  3  Colo.  551 ;  Sharpe  v.  National  Bank, 
87  Ala.  644.  And  see  Brown  v.  Ward,  3  Duer, 
660,  supra,  II.  b,  3 ;  Indiana  &  I.  C.  B.  Co.  v. 
McKernan,  24  Ind.  62,  aupra.  III.  a. 
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And  tliat  in  the  absence  of  express  authority 
a  pledgee  has  no  legal  right  to  dispose  of  stock 
pledged  at  private  sale,  and  in  case  he  does  so 
the  pledgeor  is  entitled  to  maintain  his  action 
therefor  either  In  trover  or  in  case.  Baltimore 
Marine  Ins.  Co.  v.  Dairymple,  25  MdL  269.  And 
see  Nabring  v.  Bank  of  Mobile,  58  Ala.  204. 
aupra.  III.  a. 

Thus,  a  party  with  whom  stock  is  hypothecat- 
ed after  having  called  for  a  redemption,  and  ap- 
prised the  pledgeor  of  his  intention  to  sell  and 
after  offering  It  at  the  board  of  brokers  in  New 
York,  cannot  sell  at  private  sale  without  any 
notice  to  the  pledgeor  of  the  time  and  place. 
Castello  V.  City  Bank,  1  N.  Y.  Legal  Obs.  25. 

And  the  sale  by  a  pledgee  of  bonds  specifically 
pledged  as  security  for  an  advance  at  private 
sale  is  unauthorized  and  wrongful,  and  the 
pledgeor  may  elect  either  to  affirm  it  and  claim 
the  benefit  thereof  or  repudiate  it  and  hold  the 
pledgeor  responsible  for  the  bonds.  Strong  v. 
National  Mechanics'  Bkg.  Asso.  45  N.  Y.  718. 

But  a  pledgeor  whose  property  pledged  as 
security  Is  sold  at  private  sale  with  his  consent 
or  by  his  direction  cannot  afterwards  object 
that  such  sale  was  not  authorized  by  law.  Ham- 
ilton V.  State  Bank,  22  Iowa,  306. 

So,  a  sale  of  bonds  deposited  with  a  bank  as 
colateraJ  by  the  cashier  at  private  sale  to  a 
director  of  the  bank,  who  was  also  security  for 
the  debt  secured  for  a  sum  clearly  less  than 
their  value,  is  fraudulent  and  void.  Dana  v. 
Buckeye  Coal  &  C.  Co.  38  111.  App.  371. 
^  And  where  a  sale  is  made  of  a  negro  boy  held 
in  pledge  for  an  indebtedness  of  the  owner  with- 
out notice  to  him,  which  was  not  a  public  sale 
at  auction,  and  the  purchase  was  made  by  one 
who  had  full  knowledge  of  the  fact,  he  at  most 
acquires  only  the  title  of  his  vendor,  the  pledgee, 
and  the  owner  Is  entitled  to  redeem.  Luckett 
V.  Townsend.  3  Tex.  119,  49  Am.  Dec.  736. 

And  a  usage  and  custom  In  a  city  to  sell  notes 
and  drafts  pledged  after  demand  of  payment 
and  notice  that  such  sale  would  be  made  in  de- 
fault of  payment,  at  private  sale  for  the  best 
price  that  could  be  obtained  and  not  at  public 
sale  or  auction,  is  inadmissible  In  evidence  in 
an  action  for  conversion  of  the  pledge  by  such 
disposition,  as  the  usage  is  In  contradiction  of 
tbe  fair  legal  Import  of  the  contract  between  the 
parties.     Wheeler  v.  Newbould,  16  N.  Y.  892. 

And  in  McLemore  v.  Hawkins,  46  Miss.  715, 
it  was  doubted  whether  a  valid  sale  of  a  note 
pledged  could  be  made  by  the  pledgee  to  the 
maker  at  private  sale  without  the  consent  of 
the  pledgeor. 

As  to  special  authority  for  private  s^Je,  see 
Jeanes*s  Appeal,  116  Pa.  573 :  and  Smith  v.  Lee, 
84  Fed.  Rep.  557,  aupra,  II.  c,  1. 

So,  a  sale  of  stocks  pledged  as  security  at  a 
board  of  brokers  is  a  private,  and  not  a  public, 
sale,  and  a  clear  violation  of  the  duty  owed  by 
the  pledgee  to  the  pledgeor.  Brass  v.  Worth, 
40  Barb.  648 ;  Rankin  v.  McCul  lough,  12  Barb. 
103. 

And  a  sale  of  stock  held  in  pledge  at  the  board 
of  brokers  upon  default  In  payment  of  the  prin- 
cipal debt  is  not  valid  In  the  absence  of  an  ex- 
press stipulation  authorizing  It.  Castello  v. 
City  Bank,  1  N.  Y.  Legal  Obs.  25. 

And  authority  to  a  pledgee  of  stock  to  sell  It 
at  tbe  board  of  brokers  for  the  payment  of  the 
debt  secured  If  it  was  not  paid  when  due  does 
not  authorize  the  pledgee,  even  if  he  had  re- 
tained the  stock  in  his  own  hands,  to  put  It 
up  secretly ;  It  should  be  sold  openly  to  the 
highest  bidder  at  the  board  of  brokers  after  stat- 
ing that  it  was  the  stock  which  had  been 
pledged  for  the  security  of  that  particular  debt, 
with  authority  to  sell  In  that  manner.  Dykers 
V.  Allen,  7  Hill,  497,  42  Am.  Dec.  87. 
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Where  authority  Is  given  a  pledgee  of  stock 
to  sell  without  notice  at  public  or  private  sale 
in  case  of  default,  however,  a  sale  at  the  board 
of  brokers  is  valid.  Wicks  v.  Hatch,  6  Jones 
&  B.  5,  Affirmed  62  N.  Y.  535. 

And  a  sale  of  stock  or  bonds  pledged  as  col- 
lateral security  for  nonpayment  of  the  debt  se- 
cured after  proper  demand  and  notice  may  law- 
fully be  made  in  the  city  of  New  York  at  the 
merchants'  exchange.  Brown  v.  Ward,  8  Duer, 
060. 

It  will  be  inferred  from  an  allegation  of  due 
notice  of  intention  to  sell  and  of  sale  pursuant 
to  notice.  In  an  action  by  a  broker  against  a 
customer  whose  stock  had  been  sold  for  failure 
to  maintain  a  margin,  that  the  sale  was  made 
at  the  time  specified  in  the  notice  at  the  gold 
board.  Schepeler  v.  Eisner,  8  Daly,  11,  Af- 
firmed. 54  N.  Y.  675. 

As  to  sale  by  board  of  brokers,  see  also  Mary- 
land F.  Ins.  Co.  V.  Dalrymple,  25  Md.  242,  80 
Am.  Dec.  779 :  and  Bryson  v.  Rayner,  25  Md. 
424,  90  Am.  Dec.  69,  aupra,  II.  c,  1. 

A  postponement  of  the  exercise  of  the  right  of 
a  pledgee  to  sell  the  thing  pledged  upon  failure  * 
to  pay  the  original  Indebtedness  cannot  be  com- 
plained of  by  the  pledgeor,  as  it  merely  enlarges 
his  opportunity  to  redeem  and  thereby  prevent 
any  sacrifice  that  would  result  from  a  forced 
sale  of  the  pledge.  Robinson  v.  Hurley,  11 
Iowa,  410,  79  Am.  Dec.  497. 

And  the  time  when  bonds  pledged  as  security 
for  the  payment  of  a  note,  which  Is  In  turn 
pledged  as  security  for  the  payment  of  accept- 
ances, may  be  sold  for  nonpayment,  is  de- 
termined by  the  maturity  of  the  note,  and  not 
of  the  acceptances.  Chouteau  v.  Allen,  70  Mo. 
290. 

And  the  sale  of  stock  hypothecated  to  secure 
a  three  months*  note  under  which  the  pledgee 
agreed  to  hold  three  months,  at  the  end  of  the 
three  months.  Is  not  a  wron^^ul  act,  though  the 
three  days  of  grace  allowed  on  the  note  had 
not  expired.  Rankin  v.  McCul lough,  12  Barb. 
103. 

But  a  transfer  by  a  pledgee  of  a  bond  and 
mortgage  held  as  collateral  security  for  a  sum 
sufficient  to  pay  the  principal  debt  but  grossly 
Inadequate  to  the  value  of  the  bond  and  mort- 
gage, which  were  thus  canceled,  constitutes  a 
conversion  of  such  bond  and  mortgage  for 
which  the  pledgee  Is  liable  In  an  action  of  tro- 
ver.    Campbell  v.  Parker,  9  Bosw.  322. 

And  while  stock  transferred  as  collateral  se- 
curity with  power  to  sell  at  public  or  private 
sale  may,  on  default  of  payment  of  the  debt, 
be  sold  by  the  pledgee  after  demand  of  payment 
and  notice  of  the  time  and  place  of  sale,  the 
sale  must  be  conducted  in  good  faith,  and  if  It 
is  made  In  an  unusual  mode,  or  on  short  notice, 
or  without  notice.  It  will  be  declared  invalid, 
and  the  pledgee  will  be  held  liable  for  the  dam- 
ages caused.   Bates  v.  Wiles,  1  Handy  (Ohio)  532. 

And  where  the  officers  of  a  bank  are  em- 
powered to  sell  collateral  security  upon  the 
failure  of  the  maker  of  a  note  to  comply  with 
Its  terms,  and  the  option  Is  given  by  which 
they  can  dispose  of  the  stock  held  as  security 
at  public  or  private  sale,  and  they  choose  to 
make  the  sale  public,  they  must  conform  to  the 
rules  governing  public  sales  so  far  as  publfclty 
Is  concerned,  and  the  power  of  sale  must  be  ex- 
ercised with  a  view  to  the  Interests  of  the 
pledgeor  as  well  as  the  pledgee,  and  the  saie 
should  not  be  forced  for  barely  sufficient  money 
to  secure  the  payment  of  the  debt,  when  the  se- 
curities are  known  to  be  much  more  valuable. 
Foote  V.  Utah  Commercial  &  Sav.  Bank,  17 
Utah,  283. 

So,  a  commission  merchant  receiving  goods 
to  sell  at  a  certain  limited  prlce,who  makes  an 
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advance  upon  them  and  is  expressly  authorised 
to  sell  and  thereby  to  reimburse  himself,  no 
limit  being  placed  upon  the  time  when  the  sale 
Is  to  be  made,  must  wait  a  reasonable  time  if 
the  sale  could  not  be  made  for  the  price  limited, 
but  after  a  reasonable  time  has  elapsed,  and  a 
demand  has  been  made  upon  the  consignor  to 
repay  the  money  advanced,  which  he  refuses  to 
do,  he  may  sdl  them  at  a  fair  market  price 
though  below  the  limit.  Parker  y.  Brancker, 
22  Pick.  40. 

But  sales  of  stock  below  the  market  price,  by 
brokers  holding  the  same  in  pledge  when  duly 
authorized,  does  not  render  them  liable  for  the 
difference  between  .the  selling  price  and  the 
market  price,  unless  made  with  an  Intent  to  in- 
jure the  principal  beyond  the  mere  regulation 
of  the  amount  due  the  brokers.  Durant  r.  Ein- 
stein, 35  How.  Pr.  231. 

And  brokers  who  are  mere  pawnees  are  not 
bound  in  disposing  of  a  pawn  to  use  even  the 
same  diligence  as  an  agent  to  obtain  the  best 
price,  and  will  not  be  held  liable  except  for  ex- 
traordinary negligence,  which  must  be  proved 
and  not  presumed.     Ibid. 

And  a  pledgee  of  property  hypothecated  to 
secure  a  debt,  having  a  right  to  sell  it  on  no- 
tice or  demand,  no  time  having  been  fixed  for 
payment,  may  do  so  at  public  auction,  and  Is 
under  no  legal  obligation  lo.  wait  until  a  de- 
pressed money  market  Is  better  In  order  to  ob- 
tain a  higher  market  price  therefor,  as  the 
parties  will  be  presumed  to  have  taken  the  risk 
of  fluctuations  when  the  pledge  was  made. 
King  V.  Texas  Bkg.  &  Ins.  Co.  58  Tex.  669. 

So,  one  who  places  money  in  the  hands  of  a 
broker  as  a  margin  for  the  purchase  of  pork  and 
lard  on  the  board  of  trade,  and  who  is  notified 
that  bis  margin  has  become  exhausted  and  fails 
to  produce  the  necessary  margin,  and  after  such 
failure  and  within  a  reasonable  time  according 
to  the  customs  and  usages  of  the  board  of  trade 
the  stock  is  sold  by  the  broker,  cannot  recover 
the  margins  thus  deposited,  if  the  sale  was  reg- 
ular according  to  the  agreement,  or  in  the  ab- 
sence of  an  agreement  to  the  rules  of  the  board 
of  trade.     Denton  v.  Jackson,  106  111.  433. 

And  an  owner  of  stock  which  he  exchanges 
for  other  stock  pledged  to  secure  a  debt  past 
due  cannot  complain  of  want  of  proper  care  on 
the  part  of  the  pledgee  in  protecting  his  inter^ 
ests  as  pledgeor  in  making  a  sale  thereof  and 
that  the  sale  was  made  for  less  than  the  real 
value,  where  In  the  preceding  month  other 
shares  of  the  same  stock  had  been  sold  by  the 
pledgee  at  the  same  price,  and  the'pledgeor  had 
said  that  the  price  was  satisfactory,  and  there 
was  nothing  to  show  that  the  parties  had  learned 
any  facts  showing  a  change  in  the  value  of  the 
stock  or  in  the  situation  of  the  property. 
Smith  v.  Lee,  84  Fed.  Bep.  557. 

And  a  sale  of  promissory  notes  and  a  draft 
held  in  pledge  as  collateral  security  for  reim- 
bursement is  not  rendered  Invalid  by  the  fact 
that  It  was  made  In  Providence  instead  of  New 
York,  where  the  contract  of  hypothecation  pur- 
ported to  be  a  Bhode  Island  contract,  and  it 
does  not  appear  that  any  objection  was  ever 
made  to  the  place  of  sale.  Potter  v.  Thompson, 
10  R.  I.  1. 

But  where  the  maker  of  a  promissory  note 
pledges  a  chattel  to  a  surety  thereon,  and  the 
surety  transfers  It  to  the  payee  for  the  purpose 
of  discharging  the  debt,  the  transfer  does  not 
change  the  status  of  the  property,  and  the 
pledgeor  has  the  right  to  redeem  even  after  ma- 
turity.    Morgan  v.  Dod,  3  Colo.  551. 

V.  Purchase  hy  pledgee. 

The  doctrine  of  the  principal   case  on  this 
subject  seems  to  be  general,  if  not  universal. 
43  L.  R.  A. 


Thus,  while  a  sale  by  the  pledgee  of  the  thing 
pledged  to  himself  is  illegal  and  Ineffectual  to 
pass  title,  it  does  not  break  up  the  bailment  ex- 
cept at  the  election  of  the  pledgeor.  The  title 
to  the  property  remains  as  before,  and  where 
the  property  remains  in  the  possession  of  the 
pledgee  the  transaction  does  not  work  a  coa- 
veirsion,  but  the  bailment  continues  aa  If  noth- 
ing had  been  done.  Maryland  F.  Ins.  Co.  v. 
Dalrymple,  25  Md.  242,  89  Am.  Dec  779 ;  Balt- 
imore Marine  Ins.  Co.  v.  Dalrymple,  25  Md. 
269;  Bryan  v.  Baldwin,  52  N.  Y.  232.  7  Lana 
174.  And  see  Greer  v.  Lafayette  County  Bank, 
128  Mo.  650,  supra,  IIL  b ;  Earle  t.  Grant,  14 
R,  I.  228,  hifra,  VIL 

And  authority  given  to  a  pledgee  to  sell  the 
pledge  to  any  person,  persons,  or  corporation 
does  not  authorise  him  to  become  himself  the 
purchaser,  and  in  case  he  does  so  the  pledgeor 
may  redeem  by  paying  the  debt*  with  interest 
notwithstanding  the  sale ;  authority  to  the 
pledgee  to  become  the  purchaser  must  be  given 
in  very  plain  terms.  Hamilton  t.  Schaack,  16 
N.  Y.  Week.  Dig.  428. 

A  purchase  by  a  pledgee  of  the  thing  pledged 
is  voidable  but  not  void;  the  pledgeor  has  the 
option  to  affirm  or  to  repudiate  the  sai«.  If  he 
affirms  the  sale  his  action  validates  It  and 
passes  the  title  to  the  collaterals  to  the  pledgee 
and  entitles  the  pledgeor  to  the  amount  bid  at 
the  sale,  but  to  no  more,  and  if  he  repudiates  it, 
the  sale  is  void,  and  the  pledgee  has  the  col- 
laterals under  the  original  pledge  with  the  sauv^ 
rights  and  subject  to  the  same  liabilities  as  if 
no  sale  had  been  attempted,  and  cannot  be 
charged  with  conversion  until  he  wrongfully 
parts  with  the  possession  of  and  control  over 
them.  First  Nat.  Bank  v.  Rush,  56  U.  8.  App. 
556,  85  Fed.  Rep.  589,  29  C.  C.  A.  333. 

So,  a  pledgee  who  takes  notes  secured  by  a 
mortgage  as  collateral  security  for  a  debt  repre- 
sented by  the  mortgage  is  not  liable  aa  for  i 
conversion  of  the  pledge  for  procuring  a  judg- 
ment of  foreclosure  of  the  assigned  mortgage 
in  his  own  name;  he  Is  merely  liable  to  ac- 
count for  the  proceeds  when  collected  and  for 
the  payment  to  the  debtor  of  any  surplus  re- 
maining after  the  application  of  the  proceeds 
of  sale  under  his  own  mortgage  and  tbe  pay- 
ment of  the  balance  from  the  proceeds  of  the 
assigned  mortgage.  McArthnr  v.  Magee.  114 
Cal.  126. 

And  a  sale  of  stock  pledged  by  a  pledgee  with- 
out notice  to  the  pledgeor.  In  which  the  original 
certificates  were  surrendered  and  new  certificates 
issued  in  the  name  of  the  purchaser,  which  were 
Indorsed  In  blank  by  him  and  remained  In  the 
possession  of  the  pledgeor,  the  purchaser  never 
paying  anything  or  claiming  them,  and  liii 
name  having  been  used  as  a  convenience  In  or- 
der to  effect  a  sale,  the  pledgee  being  the  real 
purchaser,  is  not  a  conversion  of  the  stock 
where  it  was  all  the  time  within  the  power  of 
the  pledgee  to  return  the  stock  to  the  pledgeor 
upon  payment  of  the  Indebtedness  secured  up 
to  the  time  when  the  pledgee  subsequently  made 
a  valid  sale  thereof  upon  notice  to  the  pledgeor. 
Terry  v.  Birmingham  Nat.  Bank,  98  Ala.  699. 

And  an  instruction  in  an  action  on  a  promis- 
sory note  to  secure  which  stock  had  bees 
pledged,  which  pledge  had  been  sold  and  pur- 
chased by  the  pledgee,  that  the  defendant  was 
entitled  to  set  off  the  full  value  of  the  stock 
at  the  time  of  the  sale  without  regard  to  the 
amount  realized  from  the  sale,  in  effect  declares 
that  because  the  stock  was  sold  to  the  pledgee 
Instead  of  a  third  person  and  might  for  that 
reason  be  avoided  it  was  ipso  facto  a  conver- 
sion, although  it  might  have  been  made  In  good 
faith  and  Is  therefore  erroneous,  the  rights  of 
the  pledgeor  being  to  disavow  the  sale  and  re* 
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claim  his  stock  upon  paying  his  nota.  KllUan 
▼.  Hoffman,  6  111.  App.  200. 

So,  a  pledgeor  of  stocks  cannot  recover  In  tro- 
ver against  a  pnrchaser  thereof  from  the  pledgee 
where  the  pledgee  had  first  sold  them  and  him- 
self become  the  pnrchaser.  If  he  sold  them 
publicly  at  the  board  of  brokers  In  parcels  to 
different  presons  fairly  and  In  the  usual  way, 
though  a  recovery  might  be  had  In  an  action 
€w  contractu  for  any  excess  that  might  remain 
In  the  hands  of  defendant  arising  from  the  sale 
of  the  stock,  or  dividends  received  therefrom. 
Maryland  F.  Ins.  Co.  v.  Dalrymple,  26  Md.  242, 
89  Am.  Dec.  770. 

The  rule  has  been  laid  down,  however,  that  a 
pledgee  to  whom  stock  was  conveyed  as  collat- 
eral security  for  a  debt  which  was  afterwards 
paid,  who  sells  the  stock  at  auction  and  bids 
It  In,  Is  liable  in  trover  for  the  value  of  the 
stock  at  the  time  of  the  alleged  sale,  and  for 
dividends  received  by  him  thereon  and  Interest, 
deducting  therefrom  the  amount  of  assessments 
paid  and  expenses  of  sale.  Freeman  v.  Har- 
wood,  49  Me.  195. 

And  a  sale  by  a  bank  of  stocks  pledged  to  it 
by  a  debtor  as  collateral  security  for  existing 
and  future  liability  to  its  own  officers  without 
notice  or  Judicial  sale  is  a  violation  of  its  du- 
ties to  the  pledgeor,  and  an  Illegal  mode  of 
dealing  with  the  collateral  held  in  trust,  which 
will  render  It  liable  for  the  value  of  the  securi- 
ties which  may  be  offset  against  Its  claim.  Sit- 
greaves  v.  Farmers'  &  M.  Bank,  49  Pa.  359. 

So,  it  has  been  held  that  where  a  pledgee 
takes  a  conveyance  of  securities  pledged  to  him 
without  a  Judicial  sale  he  Is  properly  held  for 
the  value  of  the  property  received  by  him.  He 
may  be  held  as  trustee  for  the  reason  that  he 
had  taken  title  to  property  without  the  owner's 
consent  and  in  violation  of  his  rights,  or  he  may 
be  treated  as  wrongfully  converting  the  same, 
and  held  for  its  value.  Kelly  v.  Matlock,  85 
Cal.  122. 

No  duty  devolves  upon  a  special  partner  In  n 
firm  which  took  a  pledge  of  stocks  as  collateral 
security  in  reference  to  the  bailment,  and  a 
purchase  by  him  individually  of  the  stucs 
pledged  at  a  sale  thereof  terminates  the  bail- 
ment, and  will  not  be  deemed  a  purchase  by  the 
firm.     Lewis  v.  Graham,  4  Abb.  Pr.  110. 

VI.  Tender  of  payment  to  render  conversion  an- 

tionahle. 

The  general  rule  is  that  no  tender  of  the  debt 
due  by  the  pledgeor  is  necessary  as  a  prelimin- 
ary to  an  action  by  him  against  the  pledgee  for 
the  conversion  of  the  pledge  by  an  unauthorised 
sale  thereof  made  before  the  debt  was  due,  as  by 
making  such  sale  the  pledgee  disabled  himself 
from  returning  the  property.  Kilpatrick  v. 
Dean,  19  N.  Y.  S.  R.  887 ;  Read  v.  Lambert,  10 
Abb.  Pr.  N.  S.  428;  Cortelyou  v.  Lansing,  2 
Cal.  Cas.  200 ;  Steams  v.  Marsh,  4  Denio,  227. 
47  Am.  Dec.  248 ;  New  York,  L.  B.  &  W.  R.  Co. 
V.  Davles,  38  Hun,  477 ;  Wheeler  v.  Newbould, 
16  N.  Y.  392 ;  Sheridan  v.  Presas,  18  Misc.  180 ; 
Work  V.  Bennett,  70  Pa.  484 ;  Walley  v.  Des- 
eret  Nat.  Bank,  14  Utah,  305. 

Thus,  a  wife  whose  watch  Is  pledged  by  her 
husband  under  an  authority  to  raise  money 
thereon,  which  is  sold  by  the  pledgee  without 
notice,  may  recover  therefor  without  paying 
or  offering  to  pay  the  money  borrowed.  Van 
Arsdale  v.  Joiner,  44  Ga.  178. 

And  the  defense  of  a  conversion  of  stock 
pledged  by  a  pledgee  by  a  sale  thereof  without 
notice  in  an  action  brought  by  the  pledgee  upon 
the  principal  debt  may  be  made  without  de- 
manding restitution  of  the  collateral,  or  ten- 
dering payment  of  the  debt  secured  thereby. 
WarlQg  V.  Gasklll,  95  Ga.  731. 
43  L.  R.  A. 


And  a  pledgeor  who  la  sued  upon  the  princi- 
pal debt  need  not  tender  payment,  but  he  can 
maintain  a  counterclaim  for  damages  for  a  sale 
of  his  collaterals  to  a  third  person  who  had 
transferred  them  beyond  the  control  of  the 
pledgeor  without  notice  to  the  latter  that  he 
holds  them  as  the  agent  of  the  pledgee  who  Is 
the  real  purchaser.  First  Nat.  Bank  v.  Rush, 
56  U.  S.  App.  556,  85  Fed.  Rep.  539,  29  C.  C. 
A.  338,  86  U.  8.  App.  248.  71  Fed.  Rep.  102,  17 
C.  C.  A.  627. 

Nor  is  A  tender  of  a  debt  secured  by  a  pledgeor 
necessary  to  the  maintenance  of  an  action  to  re- 
deem where  the  pledgee  had  disposed  of  the 
property  pledged  by  private  sale  withdut  notice, 
though  the  purchaser  had  knowledge  of  the 
facts.  Luckett  v.  Townsend,  8  Tex.  119,  49 
Am.  Dec  728. 

So,  a  complaint  In  an  action  against  stock 
brokers  for  selling  a  customer's  stock  purchased 
by  him  payable  on  time,  at  his  option,  in  viola- 
tion of  his  instructions,  need  not  allege  a  de- 
mand upon  defendant  and  an  exercise  of  the 
plaintlfTs  option,  or  a  tender  of  the  amount 
due  on  the  purchase  of  the  stock.  Clarke  v. 
Meigs,  22  How.  Pr.  840. 

And  where  a  pledgee  disposes  of  things 
pledged  separate  from  the  debt,  and  thereby  in- 
capacitates himself  from  returning  the  pledge 
on  demand,  the  pledgeor  may  sustain  an  action 
to  recover  therefor  without  a  tender  of  the 
amount  advanced.  Felt  v.  Heye,  28  How.  Pr. 
859. 

And  where  a  firm  of  brokers  which  purchased 
stock  for  a  customer  l>ecomes  Insolvent  and  has 
no  stock  which  It  can  deliver,  the  customer  Is 
at  liberty  to  claim  the  market  value  of  the 
stock  by  way  of  credit  on  account,  without  mak- 
ing a  demand  for  the  stock  and  tendering  pay- 
ment of  the  amount  due,  as  in  such  case  a  de- 
mand would  be  an'  idle  ceremony.  Chamberlain 
V.  Greenleaf,  4  Abb.  N.  C.  178. 

So,  the  fact  that  stock  brokers,  who  had  pur- 
chased stock  for  a  customer  on  a  margin  and 
held  it  as  security,  converted  a  part  of  it  by 
pledging  it  for  their  own  debt,  which  was  after- 
wards sold  by  the  pledgee,  will  not  prevent  a  re- 
covery by  them  from  the  customer  of  the  pur- 
chase price  of  the  stock  so  pledged,  though  the 
stock  was  never  tendered  to  him  or  the  amount 
due  thereon  demanded,  as  the  pledge  and  sale 
of  the  stock  did  not  constitute  a  failure  to  per- 
form a  condition  precedent,  but  was  a  breach 
of  a  condition  subsequent  to  the  purchase,  so 
that  they  were  entitled  to  credit  for  it,  but 
were  liable  for  damages  sustained  by  the  cus- 
tomer by  reason  of  the  subsequent  conversion. 
Capron  v.  Thompson,  86  N.  Y.  418. 

And  a  complaint  in  an  action  for  an  advance 
or  loan  is  sufficient  where  it  simply  states  that 
the  defendant  was  Indebted  to  the  plaintiff  for 
a  designated  amount  of  money  loaned  or  ad- 
vanced ;  and  where  the  plaintiff  goes  further, 
and  states  that  an  advance  of  money  was  made, 
and  that  stock  was  received  as  collateral,  and 
that  it  was  sold  and  produced  a  certain  sum, 
which  being  deducted  from  the  advance  left  a 
balance,  which  with  the  accrued  Interest 
amounted  to  the  sum  stated,  the  complaint  is 
not  demurrable  because  it  was  not  also  alleged 
that  demand  for  the  advance  and  notice  of  the 
contemplated  sale  of  securities  was  made,  as 
such  matter  is  matter  of  defense.  Wallace  v. 
Berdell,  24  Hun,  879. 

The  right  to  the  possession  of  property 
pledged  follows  from  the  extinguishment  of  the 
debt  secured  or  a  sufficient  tender  of  payment 
of  such  debt,  however,  and  a  tender  of  what 
Is  due  is  essential  to  the  establishment  of  the 
right  of  the  pledgeor  to  recover  for  a  conversion 
'  of  the  thing  pledged ;  and  If  no  tender  is  made 
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by  the  pledgeor  he  cannot  maintain  an  action  as 
for  converBlon  where  after  the  debt  was  due  and 
unpaid  the  pledgee  disposed  of  It  without  notice. 
Reardon  v.  Patterson,  19  Mont.  231. 

And  a  sale  of  bonds  held  as  collateral  secur- 
ity by  a  pledgee  to  reimburse  himself  Is  not  In- 
valid because  made  after  the  pledgeor  had  of- 
fered to  redeem,  where  the  offer  was  not  accom- 
panied by  a  tender  of  the  bonds  themselves  or 
the  money  to  pay  for  them  and  the  money  to 
pay  for  their  depreciation.  Potter  y.  Thomp- 
son, 10  R.  I.  1. 

And  one  who  gave  canal  scrip  to  a  creditor 
as  collateral  security  for  his  note,  authorising 
the  creditor  to  sell  the  security  and  apply  the 
avails  in  payment  if  the  note  was  not  paid  at 
maturity,,  which  scrip  was  sold  and  assigned  by 
the  creditor  to  another,  who  afterwards  sold 
the  same  at  auction  after  maturity  and  nonpay- 
ment of  the  note,  cannot  recover  against  the 
last  holder  of  the  scrip  as  for  a  tort  or  illegal 
conversion,  where  he  simply  offered  to  pay  him 
the  amount  due  without  making  any  tender 
thereof.     Lewis  v.  Mott,  86  N.  Y.  395. 

So,  a  sale  by  one  who  loaned  a  sum  of  money 
on  a  promissory  note  of  the  borrower  payable 
on  demand  and  on  the  security  of  scrip  certifi- 
cates for  shares  of  stock  after  the  borrower  be- 
came bankrupt,  without  demand  or  notice  to 
repay  the  debt,  does  not  revest  the  Immediate 
right  to  the  possession  of  the  shares  In  the  as- 
signee of  the  borrower  so  as  to  enable  him  to 
maintain  trover,  either  for  the  whole  value  of 
the  shares  or  for  nominal  damages,  without 
making  any  payment  or  tender  of  the  amount 
of  the  debt.  Halliday  v.  Holgate,  L.  R.  8  Ezch. 
299,  37  L.  J.  Exch.  N.  S.  174,  18  L.  T.  N.  8. 
656,  17  Week.  Rep.  18. 

And  a  tender  made  by  a  pledgeor  after  the 
satisfaction  of  the  debt  secured  by  the  pledge 
by  a  sale  thereof  properly  made  is  too  late  to 
be  available  In  an  action  of  trover  brought  for 
Its  conversion.     Loomls  v.  Stave,  72  III.  623. 

So,  a  pledgeor  of  bonds  which  have  been  sold 
by  the  pledgee  cannot,  after  waiting  some  time 
after  the  sale  and  the  bonds  have  risen  In  value, 
maintain  an  action  In  equity  to  recover  their 
value,  where  he  had  never  made  any  tender  for 
the  purpose  of  redeeming  them  or  any  effort  to 
reclaim  them.  Lacombe  t.  Forstall,  123  U.  B. 
662,  81  L.  ed.  255. 

And  a  demand  by  a  pledgeor  for  a  return 
of  stock  pledged  or  for  its  present  value  will  be 
deemed  a  stale  demand,  and  to  have  been  barred 
by  unreasonable  delay  In  Its  assertion,  where 
it  was  made  more  than  thirteen  years  after  the 
original  deposit,  and  at  one  time  during  the 
period  the  stock  was  pledged  It  was  worth  but 
very  little,  and  at  the  time  of  its  sale  by  the 
pledgee  It  was  not  above  par,  and  when  the  bill 
was  filed  it  had  rapidly  Increased  in  value  and 
during  the  progress  of  the  cause  reached  eight 
times  Its  par  value  and  nearly  forty  times  the 
lowest  rate  to  which  it  had  once  fallen.  Oll- 
mer  v.  Morris,  80  Ala.  78,  60  Am.  Rep.  85. 

But  in  Gilmer  v.  Morris,  35  Fed.  Rep.  682. 
which  was  a  subsequent  action  brought  upon 
substantially  the  same  facts.  It  was  held  that 
where  stock  is  pledged  to  secure  a  present  In- 
debtedness and  future  advance,  the  statute 
of  limitations  will  not  begin  to  run  until  no- 
tice Is  given  that  sale  will  be  made  In  default 
of  paynfent. 

So,  while  no  tender  and  demand  are  necessary 
to  the  maintenance  of  an  action  for  the  conver- 
sion of  bonds  purchased  and  carried  by  a  brok- 
er for  a  customer  and  transferred  by  him  to  a 
stranger  for  a  larger  amount  than  was  due 
from  the  customer,  a  tender  should  be  made 
where  he  had  merely  passed  the  bonds  over  to 
the  pledgee  for  an  amount  not  greater  than  that 
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which  the  customer  owed  him  thereon.  RanktU 
V.  McCul  lough.  12  Barb.  103. 

And  an  owner  of  railroad  bonds,  who  trans- 
fers them  to  stock  brokers  to  be  held  as  mar- 
gins in  stock  transactions,  which  stock  brokers 
deposit  them  with  a  bank  as  security,  upon  the 
faith  of  which  the  bank  makes  advances,  after 
which  the  brokers  fail,  cannot  recover  of  the 
bank  where  no  offer  to  repay  the  advance  nr 
redeem  the  bonds  was  made  and  the  bank  aft- 
erwards sold  them,  realizing  less  than  the 
amount  of  the  advance.  Thompson  v.  St. 
Nicholas  Nat.  Bank,  113  N.  T.  325. 

And  a  pledgeor  of  bank  stock  cannot  recover 
of  the  bank  as  for  a  conversion  of  the  stock 
where  the  pledgee  procured  a  sale  of  the  stock 
without  notice,  and  Itself  purchased  at  the  sale 
and  procured  the  transfer  of  the  stock  to  itself 
on  the  books  of  the  corporation,  on  the  ground 
that  the  corporation  participated  In  converting 
the  stock  by  transferring  it  on  Its  books  to  the 
pledgee,  where  the  pledgeor  still  owes  the 
pledgee  the  original  Indebtedness.  First  Nat. 
Bank  v.  Mings,  11  Tex.  Civ.  App.  302. 

To  put  the  pledgee  of  a  stock  note  in  default, 
and  to  subject  him  to  the  consequences  of  a 
conversion  thereof  by  an  unlawful  sale,  the 
pledgeor  is  bound  to  pay  or  offer  to  pay  his 
note  on  the  day  it  becomes  due,  though  that 
would  not  be  necessary  In  case  of  an  action 
to  redeem.  Butts  v.  Burnett,  6  Abb.  Pr.  N.  H. 
302. 

And  a  request  by  a  debtor  to  his  creditor 
to  present  the  note  representing  the  principal 
Indebtedness  for  payment  is  not  such  an  offer 
of  payment  as  will  sustain  an  action  for  a  ooa- 
version  by  the  creditor  of  securities  held  by  hlra 
by  a  sale  thereof.     Ibid. 

See  also  Fisher  v.  Brown.  104  Mass.  250,  6 
Am.  Rep.  235,  infra,  IX.  b. 

YII.  Ratification  of  sale  and  waiver  of  conver- 
sion. 

The  question  whether  a  pledgeor  has  ratified 
a  sale  or  waived  a  conversion  Is  one  of  fact  de- 
pending generally  upon  all  the  facts  of  each 
particular  case,  and  particularly  upon  the  ques- 
tion whether  he  had  knowledge  of  the  facts  at 
the  time  of  the  acts  alleged  to  constitute  a  rati- 
fication or  waiver. 

Thus,  where  property  pledged  Is  sold  by  the 
pledgee  at  private  sale,  and  the  pledgeor  know- 
ingly accepts  the  proceeds  of  such  sale,  he  can- 
not complain  of  it  as  a  conversion  of  the  pledge. 
Hamilton  v.  State  Bank,  22  Iowa,  306. 

And  a  sale  of  a  pledge  by  a  pledgee  cannot 
be  avoided  on  the  ground  that  no  demand  was 
made  on  the  pledgeor  for  payment,  and  that 
the  pledgee  did  not  give  the  pledgeor  any  notice 
of  the  time  and  place  of  sale,  and  that  the  sale 
was  not  at  a  public  auction,  where  the  pledgeor 
attended  the  sale  and  did  not  object  to  It,  bot 
made  a  bid,  and  after  the  sale  the  pledgeor 
with  the  pledgee  and  purchaser  Joined  in  drink- 
ing in  celebration  of  the  sale,  and  the  sale  was 
held  in  a  room  which,  though  generally  open 
only  to  members  of  the  board  of  trade,  was 
open  to  the  public  at  the  time  of  the  sale.  JEarie 
V.  Grant,  14  R.  I.  228. 

And  a  pledgeor  whose  property  was  pledged 
with  power  of  sale  to  the  pledgee,  who  ex- 
changes the  same  for  other  property,  who  brings 
an  action  for  the  recovery  of  the  property  taken 
by  the  exchange,  thereby  sufficiently  ratifies  the 
exchange ;  but  If  he  brings  suit  to  recover  the 
original  property  It  amounts  to  a  repudiation 
thereof.  Strong  v.  Adams,  80  Vt.  221,  73  Am. 
Dec.  805. 

So,  one  who  pledges  a  diamond  pin  to  secure 
the  payment  of  a  debt,  and  afterwards  calls 
upon  the  pledgee  to  redeem  It,  and  tenders  the 
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money  dae,  which  Is  refused  on  account  of  a 
difference  of  opinion  as  to  the  amount,  and  who 
then  leaves  the  pledge  in  the  pledgee's  posses- 
sion, taking  no  immediate  steps  to  recover  it, 
when  it  is  afterwards  disposed  of  by  the  pledgee, 
abandons  his  right  thereto  based  upon  the  ten- 
der, and  authorizes  others  to  regard  the  pledge 
as  still  subsisting,  and  cannot  thereafter  re- 
cover It  of  the  person  to  whom  it  is  subsequent- 
ly pledged,  without  tendering  the  amount  for 
which  the  pledge  was  given  and  demanding  its 
return.     Bradley  v.  Parks,  83  111.  169. 

And  a  debtor  pledging  a  bond  as  collateral  se- 
curity for  his  indebtedness,  which  bond  is  col- 
lected by  the  pledgee  instead  of  being  kept  for 
return  upon  payment  of  the  debt,  who  brings 
an  action  for  money  had  and  received,  thereby 
waives  the  tort  and  ratifies  the  act  of  the 
pledgee  in  collecting  the  bond.  Hancock  v. 
Franklin  Ins.  Co.  114  Mass.  156. 

And  the  maker  of  a  promissory  note  who 
pledged  a  policy  of  life  insurance  as  collateral 
security  for  Its  payment,  with  power  to  sell  the 
same  at  public  or  private  sale,  who,  upon  being 
pressed  for  payment,  wrote  to  the  payee  fifteen 
months  after  the  maturity  of  the  note  that  he 
would  pay  him  a  certain  sum  for  the  policy, 
which  the  payee  refused  to  take  and  demanded 
a  larger  sum,  stating  that  unless  it  was  paid 
he  would  sell  it,  to  which  the  maker  made  no  re- 
ply, and  seven  months  later  the  payee  sold  the 
policy  and  notified  the  maker,  who  made  no  ob- 
jection or  complaint  for  over  seven  years,  will 
be  deemed  to  have  waived  further  notice. 
Downer  v.  Whit  tier,  144  Mass.  448. 

Where  a  pledgee  of  scrip  sells  more  than  is 
necessary  to  pay  the  indebtedness  due,  however, 
the  pledgeor  does  not  forfeit  his  right  to  recov*ir 
damages  therefor  by  accepting  the  excess  price 
of  scrip  so  sold.  Fitzgerald  v.  Blocher,  32  Ark. 
742,  29  Am.  Rep.  8. 

But  ihe  right  to  bring  an  action  for  trover 
for  the  unlawful  sale  of  a  pledge  will  be  deemed 
to  have  been  waived,  where  sifter  the  sale  the 
pledgeor  accepted  from  the  pledgee  the  esti- 
mated difference  between  the  real  value  of  his 
stock  pledged  and  what  it  sold  for,  and  after- 
wards'  demanded  his  stock  note  on  the  theory 
that  it  had  been  paid  by  the  sale  of  his  stock, 
and  neglected  to  bring  action  until  six  years 
after  the  sale.  McDowell  v.  Chicago  Steel 
Works,  124  III.  491,  22  III.  App.  405. 

And  a  pledgeor  of  securities  as  collateral  to 
a  stock  note,  who  after  knowledge  of  a  sale 
thereof  by  the  pledgee  presents  to  him  a  state- 
ment showing  the  balance  due  him,  accompany- 
ing it  with  an  offer  to  receive  it  in  satisfaction, 
waives  the  tort,  and  cannot  maintain  an  action 
for  the  conversion.  Butts  v.  Burnett,  6  Abb. 
Pr.  N.  S.  802. 

And  an  owner  of  securities  pledged  with  pow- 
er of  sale  is  not  entitled  to  an  accounting  by  the 
pledgees  and  purchasers  thereof,  or  to  a  declara- 
tion of  trust  with  respect  to  it  on  the  ground 
that  the  stock  was  sold  for  less  than  its  true 
value,  where  In  the  following  month  sales  were 
made  of  shares  of  the  same  stock,  at  the  same 
figure,  which  the  pledgeor  said  were  satisfactory, 
and  there  is  nothing  to  show  that  he  had 
learned  any  facts  showing  a  change  in  the  value 
of  the  stock,  or  in  the  situation,  which  should 
have  given  him  a  different  opinion.  Smith  v. 
Lee.  84  Fed.  Rep.  557. 

So,  one  who  deposits  securities  with  a  bank 
with  power  of  sale,  who  is  informed  of  the 
purpose  of  the  bank  to  sell  them  and  of  the 
proposition  of  three  directors  of  the  bank  to 
purchase  them,  must  give  expression  in  some 
form  to  his  disapproval,  and  if  he  makes  no 
objection  and  permits  the  sale  to  take  place 
without  objecting,  he  cannot  maintain  an  action 
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in  equity  against  the  bank  for  the  redemption 
of  the  securities  and  to  compel  it  to  retransfer 
them  to  him.  Hayward  v.  Elloc  Nat.  Bank,  96 
U.  S.  611,  24  L.  ed.  855. 

And  a  pledgeor  of  mining  stocks  who  knew 
In  advance  of  a  contemplated  sale  thereof  and 
of  the  time  and  place,  and  made  no  objection, 
and  was  presented  with  an  account  after  the 
sale,  in  which  he  was  credited  with  the  amount 
received  at  the  sale,  and  knowing  all  the  factii 
admitted  the  correctness  of  the  account,  and 
even  approved  of  the  sale,  and  afterwards  re- 
peatedly promised  to  pay  the  balance,  and  never 
objected  to  the  correctness  of  the  account  or  to 
the  sale,  or  on  account  of  want  of  notice,  or 
for  any  other  reason,  will  be  held  to  have  rati- 
fied it,  and  to  have  estopped  himself  from  ob- 
jecting that  sufficient  notice  of  the  time  and 
place  of  sale  was  not  given.  Child  v.  Hugg,  41 
Cal.  519. 

And  the  maker  of  a  note  who  pledged  stock 
as  collateral  security  therefor  with  power  to  sell 
the  same  at  public  or  private  sale,  who  after 
maturity  of  the  note  received  letters  from  the 
payee  stating  that  he  must  sell  the  stock  un- 
less something  Is  paid,  and  afterwards  received 
notice  that  he  would  sell  the  stock  on  a  certain 
day,  which  was  seven  days  later,  to  which  he 
makes  no  reply,  on  which  day  the  stock  was  sold 
and  the  proceeds  applied  in  part  payment  of 
the  note,  will  be  deemed  to  have  waived  any 
further  notice  where  the  old  certificate  was  sent 
to  the  maker,  who  was  the  treasurer  of  the 
corporation  issuing  the  stock,  which  he  trans- 
ferred on  the  books  of  the  corporation  and  Is- 
sued a  new  certificate,  and  afterwards,  when 
the  corporation  sold  out  to  another  company 
of  which  he  was  also  treasurer,  he  issued  new 
stock  to  the  purchaser  in  exchange  for  the  old, 
without  at  any  time  making  any  objections  io 
the  sale  or  to  the  notice  given  him.  Downer 
V.  Whittier,  144  Mass.  448. 

But  a  wrongful  sale  of  stocks  carried  by  a 
broker  for  a  customer  without  a  demand  for 
more  margin  is  not  assented  to  or  ratified  by  the 
payment  by  the  customer  of  an  account  show- 
ing the  sale  and  the  balance  due,  which  was 
demanded,  where  the  customer  demurred,  but 
made  the  payment  upon  the  threat  of  the  brok- 
er to  sell  other  securities  belonging  to  her  which 
she  needed  for  use.  Stenton  v.  Jerome,  54  N. 
Y.  480. 

And  the  failure  of  a  customer  to  dissent  from 
a  sale  made  by  stock  brokers  carrying  stocks 
for  him  upon  a  margin,  upon  learning  of  it,  is 
not  a  ratification  and  confirmation  of  their  ac- 
tion, where  he  did  not  know  at  the  time  that 
the  sale  had  been  made  privately  at  the  board 
of  brokers  instead  of  at  public  auction.  Brass 
V.  Worth,  40  Barb.  648. 

A  principal  whose  stock  Is  sold  by  a  broker, 
which  sale  is  reported  to  him  and  he  expresses 
no  dissatisfaction  with  it,  however,  is  not  en- 
titled to  damages  on  account  thereof.  Gallgher 
V.  Jones.  129  U.  S.  193,  32  L.  ed.  658. 

An  owner  of  stocks  which  were  sold  by  his 
broker  for  failure  to  make  good  his  margin,  de- 
siring to  claim  that  the  sale  was  void  because 
prematurely  made,  should  have  dissented  at 
once  and  notified  his  brokers  of  such  dissent, 
and  where  he  received  information  of  the  sale 
in  May,  and  remained  silent  until  September, 
and  demanded  in  the  meantime  an  account  of 
sales,  which  was  sent  him  with  a  check  for  the 
balance  due  which  he  indorsed  and  collected,  he 
will  be  held  to  have  ratified  the  sale.  Hanks  v. 
Drake,  49  Barb.  186. 

And  where  stocks  held  by  a  broker  on  a  mar- 
gin are  sold  by  the  broker  and  an  account  ren- 
dered to  the  customer,  his  failure  to  object  to 
the  sale  within  a  reasonable  time  after  notice 
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antonnts  to  an  Implied  ratification,  and  the  ac- 
count will  be  treated  as  an  account  stated.  Van- 
horn  ▼.  Gilboo^h  (Pa.)  21  Am.  L.  Beg.  N.  S. 
171. 

And  one  whose  stock  was  sold  by  his  brokor, 
and  who  repudiated  and  disavowed  the  sale, 
and  the  broker  acceded  to  such  disavowal  and 
agreed  that  he  would  consider  the  sale  as  his 
own,  and  that  it  was  to  be  subsequently  treated 
as  a  nullity,  thereby  waived  hla  right  to  recover 
against  the  broker  as  for  a  conversion  of  the 
stock  at  that  sale,  and  he  cannot  recover  there- 
for where  the  stock  Is  subsequently  sold  by  the 
broker  on  due  notice  for  failure  to  maintain 
the  margin.     Stewart  v.  Drake,  49  N.  Y.  449. 

But  a  complaint  In  an  action  by  a  br6ker 
against  a  customer  for  a  balance  due,  alleging 
that  the  plaintiff  had  sold  stock  carried  by  him 
and  applied  the  proceeds  In  payment  of  the  orig- 
inal Indebtedness  as  security  for  the  payment 
of  which  It  was  held  in  pledsre,  does  not  pre- 
clude the  plaintiff  from  showing  that  he  had  not 
sold  and  disposed  of  the  stock,  where  at  the 
trial  he  was  permitted  to  prove  what  in  fact 
had  been  done  without  objection,  as  in  such  case 
the  court  will  determine  the  caqe  from  the  facts 
proved  irrespective  of  the  allegations  of  the 
pleadings.     Bryan  v.  Baldwin,  52  N.  Y.  232. 

Whether  a  customer  whose  stock  had  been 
sold  out  by  a  broker  carrying  it  for  failure  to 
maintain  the  margin,  making  certain  extra 
charges  for  carrying  the  stock,  agreed  to  repay 
such  extra  charges  Is  a  question  for  the  jury 
in  an  action  of  assumpsit  by  the  customer 
against  the  broker,  where  there  was  evidence 
that  he  assented  to  the  sale  of  his  stock  after 
being  made  acquainted  with  the  charges,  for  the 
reason  that  they  were  rapidly  eating  up  the 
margins,  and  afterwards  received  the  balance 
due  without  objection.  Wagner  v.  Peterson,  S3 
Pa.  238. 

And  where  a  private  sale  Is  made  of  stock 
pledged,  and  the  pledgee  becomes  the  purchaser, 
and  the  evidence  leaves  in  doubt  the  time  when 
the  pledgeor  was  Informed  of  the  fact,  the  ques- 
tion of  his  ratification  of  such  sale  by  a  subse- 
quent settlement  with  the  pledgee  should  be  sub- 
mitted to  the  jury  to  be  determined  from  the 
conduct  of  the  pledgeor  and  the  entire  evidence 
in  the  case.  Sharps  v.  National  Bank,  87  Ala. 
644. 

So,  where,  after  a  private  sale  of  a  pledge  is 
made  without  notice  to  the  pledgeor,  he  is  In- 
formed that  his  stock  was  sold  at  par,  and  re- 
ceives a  statement  of  his  account  showing  a 
credit  of  the  proceeds  of  the  sale,  and  a  few 
days  afterwards,  without  objection  or  further 
Inquiry,  he  settles  with  the  pledgee  by  giving 
his  note  for  the  unsatisfied  balance,  such  settle- 
ment is  not  a  waiver  of  the  right  to  object  to 
the  private  sale  and  the  purchase  by  the  pledgee, 
if  made  In  ignorance  of  the  fact  that  the  pledgee 
was  the  purchaser,  but  would  be  so  If,  after 
being  informed  of  the  facts,  he  retained  the 
benefits  of  the  sale  for  some  time  without  ob- 
jection brought  home  to  the  pledgee,     md. 

And  a  sale  by  a  pledgee  of  property  pledged 
in  which  he  himself  becomes  the  purchaser  can- 
not be  avoided  and  set  aside  in  equity,  wnere 
the  pledgeor,  after  full  knowledge  of  all  that 
had  been  done,  acquiesced  and  remained  silent 
for  more  than  eleven  years,  during  which  time 
there  had  been  great  changes  in  the  value  of  the 
property,  there  having  been  a  rise  in  value  at 
the  time  of  the  application.  Marsh  v.  Wlilt- 
more,  1  Haskell,  391,  21  Wall.  178,  22  L.  ed. 
482. 

And  a  pledgeor  whose  stock  pledged  as  collat- 
eral security  had  been  sold,  and  purchased  at 
such  sale  by  the  pledgee,  who  remained  silent 
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for  nearly  two  months  after  Ife  was  Informed  of 
the  facts,  and  until  the  stocks  had  risen  to  a 
very  high  price,  will  be  deemed,  as  matter  of 
law,  to  have  ratified  such  sale.  HJll  t.  Finl- 
gan,  77  Cal.  267. 

Merely  leaving  a  pledge  In  the  hands  of  a 
pledgee  with  no  offer  to  redeem  when  no  attempt 
by  the  creditor  for  the  payment  was  made, 
however,  is  not  of  Itself  enough  to  justify  sub- 
mitting the  question  of  its  al>andonment  to  the 
jury  on  the  question  whether  or  not  a  sale 
thereof  amounted  to  a  conversion.  Reynolds  v. 
Cridge,  181  Pa.  189. 

But  while  mere  silence  irrespective  ot  lapse 
of  time  might  not  amount  to  an  election  or  rati- 
fication on  the  pai^  of  the  pledgeor,  whose  stock 
pledged  as  collateral  security  had  been  sold  by 
the  pledgee  to  himself,  where  he  commenced 
to  treat  with  the  pledgee  for  the  purchase  of 
a  portion  of  the  property  with  knowledge  of 
his  rights  it  would  be  sufflcient.  Hill  v.  Flni- 
gan,  77  Cal.  267. 

And  an  instruction  In  an  action  for  the  con- 
version of  a  pledge  by  a  sale  thereof,  that  If  a 
pledgeor  upon  being  informed  of  the  fact  th:ii 
the  pledgee  had  purchased  the  property  at  such 
sale  did  not  within  a  reasonable  time  object  to 
such  purchase  it  would  be  deemed  to  have  been 
ratified,  and  be  valid.  Is  not  subject  to  the  ob- 
jection that  ratification  is  a  fact  which  the  Jury 
should  not  be  told  they  could  infer  from  oth^r 
facts,  or  that  ratification  implies  affirmative  ac- 
tion, as  the  substance  of  it  is  that  if  the  Jniy 
believe  that  there  was  unreasonable  delay  they 
must  find  a  ratification ;  though  It  might  hare 
been  better  to  have  charged  that  the  pledgeor 
had  a  right  of  election  to  treat  the  sale  as  In- 
valid, and  that  he  would  lose  this  right  by  fail- 
ing to  exercise  it  within  a  reasonable  time. 
Ibid. 

And  an  Instruction  in  an  action  by  tlie 
pledgeor  against  the  pledgee  for  the  conversion 
of  stock  pledged  by  a  sale  thereof,  that  If  the 
defendant  caused  the  property  pledged  to  be  of- 
fered for  sale  at  public  auction  but  without  no- 
tice, and  if  at  the  sale  the  property  was  bid  Is 
by  him  for  a  fair  market  price,  and  hi^ier 
prices  were  not  obtainable  at  the  timew  and  It 
the  plaintiff  upon  being  informed  of  sndi  sale 
made  no  objection  thereto,  but  commenced  to 
treat  with  the  defendant  for  the  purchase  of  a 
portion  of  the  property  pledged,  the  Jury  should 
find  that  the  sale  was  so  ratified.  Is  not  sob- 
Ject  to  the  objection  that  it  is  an  instmctlon  ss 
to  what  inferences  of  fact  should  be  drawn  Uy 
the  jury,  as  all  the  jury  could  have  nndentood 
from  it  was  that  if  the  plaintiff  did  certain 
things  those  things  amounted  to  a  sufficient  elee* 
tlon  to  treat  the  sale  as  valid,  and  having  once 
made  his  election  he  was  bound  by  it.    /Md. 

So,  the  omission  to  enumerate  the  pledgeor^s 
knowledge  of  the  law  as  one  of  the  elements  of 
the  ratification  of  the  sale  of  his  secorltles  by 
his  pledgee  to  himself,  in  an  instruction  as  to 
what  would  constitute  a  ratification  of  the  sale, 
is  not  error  whether  such  knowledge  is  essential 
to  ratification  or  not,  where  there  Is  nothing  In 
the  record  to  show  that  the  pledgeor  did  not 
know  the  law,  as  the  presumption  is  that  hs  did 
know  it.     Ibid, 

One  for  whom  a  broker  parchased  sto^ 
who  admits  that  he  was  not  acting  in  good  faith 
and  never  intended  to  pay  for  it.  Is  estopped 
from  complaining  of  want  of  notice  of  sale 
thereof,  or  any  other  formality  in  connection 
with  it.  Vanhom  v.  Gllbough  (Pa.)  21  Am. 
L.  Beg.  N.  S.  171. 

And  a  pledgeor  of  stock  cannot  claim.  In  an 
action  against  the  pledgee,  that  by  depositing 
the  stock  in  escrow  under  ^n  agreement  to  con- 
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yey  It  upon  the  exercise  of  an  option,  that  he 
converted  the  stock  and  so  lost  his  lien  as 
pledfiree,  where  by  his  pleading  he  waived  the 
tort  of  the  pledgee  If  tort  there  was.  and  elected 
to  treat  the  contract  with  the  purchaser  as  one 
which  the  pledgee  had  authority  to  make.  Biz- 
by  ▼.  Crafts  (Cal.)  53  Pac.  404. 

So,  an  owner  of  securities,  who  places  them 
In  the  possession  of  an  agent,  which  agent 
wrongfully  pledges  them  to  a  third  party,  who 
converts  them  by  an  unlawful  sale  thereof,  may, 
on  ratifying  the  pledge  made  by  the  agent, 
maintain  an  action  for  their  conversion  against 
the  pledgee.     Smith  v.  Savin,  69  Hun,  311. 

And  where  stocks  are  bought  for  a  customer 
by  a  firm  of  brokers  which  afterwards  become 
Insolvent,  which  can  be  Identified  In  the  hands 
of  any  pledgee  of  the  firm  who  has  sold  It,  such 
customer  may  elect  to  ratify  such  sale  If  he  has 
done  nothing  Inconsistent  with  his  right  to 
make  such  election,  and  claim  the  price  at  which 
It  was  sold.  Chamberlain  v.  Greenleaf,  4  Abb. 
N.  C.  178. 

The  provision  of  California  Civil  Code,  S  306, 
forbidding  a  pledgee  to  sell  any  evidence  of  debt 
pledged  to  him,  and  limiting  his  right  to  collect 
the  same  when  due,  Is  designed  for  the  benefit 
of  the  pledgeor,  and  may  be  waived  by  him. 
McArthnr  v.  Magee,  114  Cal.  126. 

YIII.  Remedies. 

a.  By  direct  action. 

Where  a  pledgee  violates  the  terms  of  his 
pledge,  and  converts  the  thing  pledged  by  a  sale 
thereof,  the  pledgeor  has  an  Immediate  right  to 
possession  and  Immediate  right  of  action,  and 
may  maintain  trover  or  a  special  action  on  the 
case.  Simlth  v.  Savin,  69  Hun,  311,  30  Abb.  N. 
C.  192:  Donnell  v.  Wyckoff.  49  N.  J.  L.  48. 

A  pledgeor  whose  property  pledged  has  been 
wrongfully  disposed  of  by  a  pledgee  has  an  elec- 
tion of  remedies  for  such  conversion,  and  may 
maintain  either  trover  or  assumpsit.  Steams 
V.  Marsh.  4  Denio,  227,  47  Am.  Dec.  248. 

So,  where  a  cashier  of  a  bank  holds  stock  in 
trust  for  another,  and  uses  It  with  other  securi- 
ties as  collateral  in  obtaining'  a  loan  from  a 
bank,  without  Its  present  knowledge  or  approval, 
and  the  bank  afterwards  accepts  such  note  and 
security,  and  sells  the  collateral  to  Itself  to  pay 
the  note,  after  It  has  received  notice  of  the  In- 
terest of  the  cestui  que  trust  therein,  when  the 
security  left  by  the  cashier  outside  of  the  trust 
fund  Is  more  than  doubly  sufllclent  to  pay  the 
loan  If  sold  with  proper  care  and  diligence,  the 
cestui  que  trust  may  by  proper  proceeding  have 
the  sale  of  his  stock  set  aside  and  a  decree  en- 
tered transferring  the  stock  to  his  own  use. 
Foote  V.  Utah  Commercial  &  Sav.  Bank,  17 
Utah,  283. 

And  where  stock  Is  purchased  by  brokers  for 
a  customer,  and  pledged  by  them,  after  which 
they  fall,  which  can  be  identified  In  the  hands 
of  the  pledgee  who  has  sold  It,  the  customer  may 
reach  the  proceeds  of  the  stock  thus  Id^itlfied 
when  they  come  into  the  receiver's  hands. 
Chamberlain  v.  Greenleaf,  4  Abb.  N.  C.  178. 

So,  a  pledgee  who  sells  collaterals  In  his 
hands,  though  publicly,  and  purchases  them  him- 
self, holds  them  after  the  sale  as  he  did  pre- 
viously, as  a  mere  security,  and  the  pledgeor 
may  redeem  or  require  him  to  account  for  their 
market  value.  Register  v.  Sellers,  4  Pa.  Co.  Ct. 
490,  44  Phlla.  Leg.  Int.  502. 

And  a  holder  of  collateral  securities,  who 
sells  them  on  default  of  payment  of  the  princi- 
pal debt,  and  purchases  at  his  own  sale,  holds 
them  subject  to  the  original  trust,  though  the 
sale  Is  entirely  regular,  and  cannot  sue  upon 
them  after  his  debt  Is  paid ;  and  the  pledgeor 
43  L.  R.  A. 


may  maintain  an  action  for  an*  accounting  or 
for  the  return  of  the  securities.  Hestonville, 
M.  &  F.  Pass.  R.  Co.  v.  Shields,  3  Brewst.  (Pa.) 
257. 

And  a  pledgee  of  stock  who  without  special 
authority  causes  the  same  to  be  offered  for  sale 
at  the  board  of  brokers  and  becomes  the  pur- 
chaser thereof,  and  continues  to  hold  it,  will  be 
regarded  as  still  maintaining  the  character  of 
bailee,  and  holding  the  pledge  to  secuiie  the 
payment  of  the  loan  with  interest,  and  will  be 
required  to  account  for  all  dividends  on  the 
stock  received  by  him  in  the  meantime.  Bry- 
son  V.  Rayner,  25  Md.  424,  90  Am.  Dec.  69. 

And  where  a  debtor  secures  his  promissory 
note  payable  on  demand  at  a  bank  by  a  transfer 
of  shares  of  stock,  and  the  bank  makes  other 
advances  and  receives  other  notes  from  him, 
and  demand  Is  made  for  the  payment  of  the, 
note  but  no  notice  of  Intention  to  sell  the  secur- 
ity Is  given,  three  days  after  which  the  debtor 
assigns  to  a  trustee  for  the  benefit  of  his  credit- 
ors, and  subsequently  the  bank  sells  the  stock 
held  as  security,  the  trustee  and  the  debtor 
waiving  notice  and  consenting  to  the  sale,  and 
the  proceeds  are  more  than  sufficient  to  pay 
the  note,  the  trustee  can  recover  such  surplus 
in  an  action  against  the  bank.  Brown  v.  New 
Bedford  Inst  for  Sav.  137  Mass.  262. 

Unliquidated  damages  for  the  unauthorized 
sale  of  pledged  stocks  or  securities,  however, 
can  form  no  part  of  an  account  for  the  purpose 
of  giving  Jurisdiction  to  a  court  of  equity.  Dn* 
rant  v.  Binsteln,  35  How.  Pr.  231. 

And  one  whose  securities  have  t>een  wrong- 
fully disposed  of  by  a  pledgee  has  an  adequate 
remedy  at  law  In  an  Independent  action  of  tro- 
ver or  assumpsit,  and  a  bill  in  equity  seeking  an 
application  of  his  damages  to  the  debt  secured 
will  not  be  sustained  while  an  action  is  pend- 
ing by  the  creditor  for  the  recovery  of  the  debt. 
Bulkeley  v.  Welch,  31  Conn.  339. 

And  a  bill  in  equity  to  redeem  stock,  pledged 
to  a  bank  as  security  for  the  payment  of  a  note 
with  absolute  power  to  sell,  which  was  trans- 
ferred by  written  assignment  to  another,  who 
made  a  general  assignment  for  the  benefit  of 
creditors,  and  the  assignee  notified  the  bank 
that  he  would  pay  the  note  at  maturity,  and 
claimed  the  stock,  but  the  bank  afterwards  sold 
It  and  applied  the  proceeds  to  the  payment,  first 
of  that  note,  and  afterwards  of  other  notes  of 
the  pledgeor,  will  not  lie  at  the  suit  of  the  as- 
signee, as  he  has  a  full,  adequate,  and  conven- 
ient ren^edy  at  law.  Roland  v.  Lancaster  Coun- 
ty Nat.  Bank,  135  Pa.  598. 

A  court  of  equity,  however.  In  which  an  ac- 
tion has  been  commenced  for  the  redemption 
of  the  pledge,  where  It  appears  that  no  good 
ground  therefor  existed  and  that  nothing  re- 
mained but  an  action  for  tort  in  Improperly  dis- 
posing of  the  pledge,  for  which  an  ample  rem- 
edy exists  at  law.  may  order  the  cause  to  be 
tried  by  a  Jury  at  the  circuit.  Genet  v.  How- 
land,  45  Barb.  560. 

And  where  a  pledgee  purchased  stock  pledged 
at  a  sale  thereof,  made  because  the  debtor  re- 
fused to  pay  another  debt  to  another  person  not 
Included  In  the  pledge,  and  sold  It  after  a  bill 
was  filed  to  compel  a  reconveyance,  a  court  of 
equity  has  Jurisdiction  to  enter  a  decree  for 
damages  against  the  pledgee  for  the  conversion 
of  the  stock.  Blood  v.  Erie  Dime  Sav.  &  L. 
Co.  164  Pa.  95. 

But  an  equitable  action  for  an  accounting  by 
a  debtor  against  his  creditor  with  whom  he  had 
deposited  collateral  security  which  collaterals 
had  been  sold,  cannot  be  converted  Into  an  ac- 
tion at  law  for  the  recovery  of  damages,  and 
Judgment  given  therein  as  in  an  action  for  tort. 
Lewis  V.  Varnum,  12  Abb.  Pr.  308. 
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Bonds  of  a  elty  deliyered  to  contractors  mak- 
ing Improvements  upon  which  they  borrowed 
money  with  which  to  prosecnte  the  work,  giving 
them  as  collateral  security,  the  lender  to  be  re- 
paid the  money  advanced  with  interest  and  to 
have  one  third  of  the  profits  realised,  no  time 
for  repayment  or  for  sale  of  the  collaterals  be- 
ing fixed,  however,  are  so  far  in  the  nature  of 
a  trust  fund  as  to  give  a  court  of  chancery  Ju- 
risdiction on  the  bill  of  one  of  the  contractors 
for  an  accounting  and  to  convert  the  securi- 
ties and  distribute  the  fund.  Stokes  v.  Frazler, 
72  111.  428.    ' 

So,  the  fact  that  a  pledgeor  of  stock  borrowed 
money  with  which  It  was  purchased  from  the 
pledgee  does  not  affect  his  right  to  a  reconvey- 
ance from  the  pledgee  of  the  stock  pledged,  or, 
m  case  of  a  disposition  of  it  by  him,  of  an  equal 
amount  of  stock  of  the  same  kind  and  value, 
'where  he  had  given  his  note  for  money  bor- 
rowed, and  W8S  personally  bound  for  its  pay- 
ment.    Krouse  v.  Woodward.  110  Cal.  638. 

And  one  who  purchased  stock  to  secure  the 
payment  of  his  note,  which  stock  was  disposed 
of  by  the  pledgee  who  owned  other  stock  in  the 
same  company  and  of  the  same  value,  is  entitled 
to  an  order  on  the  ground  that  he  had  no  ade- 
quate remedy  at  law  requiring  the  pledgee  ro 
convey  to  him  an  equal  amount  of  his  own  stock 
in  lieu  thereof,  where  the  stock  had  no  market 
value  and  was  purchased  for  investment  with  a 
view  to  an  anticipated  increase  in  value,  and 
other  shares  could  not  be  obtained  because  the 
holders  would  not  sell.     Ibid. 

So,  the  rule  has  been  laid  down  that  a  credit- 
or who  dlspoftes  of  an  article  pledged  as  secur- 
ity for  his  debt  loses  his  lien  and  the  pledgeor 
can  recover  its  value  without  deducting  the  debt 
due.     Cooke  v.  H  addon.  3  Post.  &  P.  229. 

And  that  an  action  by  a  pledgeor  against  a 
pledgee  for  damages  for  an  illegal  sale  or  dis- 
position of  the  thing  pledged  is  one  for  conver- 
sion In  which  a  counterclaim  is  not  allowable. 
Smith  V.  Hall.  67  N.  Y.  48. 

But  the  prevailing  rule  would  seem  to  be  that 
a  pledgee  who  has  disposed  of  the  property 
pledged  may  recover  the  debt  of  the  pledgeor 
when  sued  by  him  for  conversion.  Nabring  v. 
Bank  of  Mobile.  58  Ala.  204 ;  Steams  v.  Marsh, 
4  Denio,  227,  47  Am.  Dec.  248 ;  Smith  v.  Savin, 
66. Hun,  311.  30  Abb.  N.  C.  192;  Donnell  v. 
Wyckoff,  49  N.  J.  L.  48. 

Within  this  rule  a  conversion  by  a  pledgee 
does  not  per  ae  absolve  the  pledgeor  from  the 
payment  of  the  debt  he  has  secured,  pardon 
V.  Patterson,  19  Mont.  231. 

And  though  a  sale  of  a  note  held  as  collateral 
security  by  the  pledgee  amounts  to  a  conver- 
sion, where  the  sum  owing  the  pledgee  by  the 
pledgeor  Is  equal  to  the  value  of  the  paper,  the 
pledgeor  would  be  entitled  to  nominal  damages 
only.     Cole  v.  Dalelel.  13  III.  App.  23. 

The  allowance  of  the  unpaid  debt  In  abate- 
ment of  damages  in  an  action  against  the 
pledgee  for  a  wrongful  sale  of  the  pledge  does 
not  rest  upon  recoupment,  strictly  speaking, 
but  It  is  made  upon  the  principle  of  avoiding 
circuity  of  action.  Donnell  v.  Wyckoff,  49  N. 
J.  L.  48. 

And  an  action  by  a  pledgeor  to  recover  dam- 
ages of  a  pledgee  for  selling  stock  at  private 
sale  and  without  notice  to  the  pledgeor,  Is  not 
an  action  for  trover  and  conversion,  but  Is  one 
upon  contract  which  will  admit  of  a  set-off. 
Seaman  v.  Reeve.  25  Barb.  454. 

And  a  defense  In  an  action  by  a  pledgeor 
against  a  pledgee  for  conversion  of  the  proper- 
ty pledged,  that  the  original  debt  was  not  paid 
and  that  It  was  equal  to  the  value  of  the  prop- 
erty pledged,  need  not  be  specially  pleaded,  but 
is  fairly  covered  by  the  plea  of  nonassumpslt. 
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Stearns  v.  Marsh,  4  Denio.  227,  47  Am.  Dec. 
248. 

So,  a  pledgee  to  whom  property  is  delivered 
as  security  for  a  debt  under  a  contract  reserv- 
ing the  right  to  the  debtor  to  determine  wfaea 
and  how  it  should  be  sold,  but  which  he  sells 
without  the  consent  of  the  debtor,  may  recoup 
the  amount  of  the  debt  for  which  the  property 
was  pledged,  in  an  action  against  him  for  money 
had  and  received.  Belden  v.  Perkins,  78  111. 
449. 

And  where  stock  is  pledged  as  collateral  to 
an  indebtedness  with  authority  to  the  pledgee 
to  sell  in  case  of  nonpayment,  and  the  pledgeor 
dies  and  the  pledgee  sells  the  property  for  a 
sum  greater  than  the  indebtedness,  he  cannot, 
as  against  the  administrator,  hold  the  balance 
to  apply  on  another  debt  due  him  from  the 
pledgeor,  under  Tenn.  Code.  U  3219,  3242.  and 
3243,  providing  that  the  balance  of  accounts 
between  the  deceased  and  any  creditor  or  debtor 
after  allowing  any  just  credits  or  set-off  shall 
be  taken  as  the  true  amount  due  to  or  from  the 
estate,  and  in  all  suits  by  the  execute)^  or  ad- 
ministrator of  any  deceased  person,  the  Insol- 
vency of  whose  estate  has  been  suggested,  the 
defendant  may  plead  a  set-off  of  whatever 
amount  may  be  due  him  from  the  testator  or 
intestate  at  the  time  of  his  death.  Peters  v. 
Nashville  Sav.  Bank,  86  Tenn.  224. 

And  a  debtor  who  secures  his  Indebtedness  by 
a  pledge  of  a  bond,  and  tenders  the  amount  dae 
shortly  before  the  bond  becomes  due.  has  the 
right  to  treat  the  property  pledged  ws  dis- 
charged from  the  lien,  and  may  maintain  an 
action  for  the  conversion  of  the  bond  In  which 
the  damages  would  be  the  value  of  the  bond 
after  deducting  the  amount  of  the  pledgee's 
claim,  but  cannot  set  up  that  the  pledgee  had 
no  right  to  collect  the  bond  and  apply  it  to  hi« 
debt,  and  that  the  lien  being  discharged  be  had 
no  right  to  set-off  because  the  note  was  out- 
lawed, and  that  therefore  he  was  entitled  to 
Judgment  for  the  whole  amount  received  by  the 
pledgee  on  the  bond  as  so  much  money  received 
to  his  use.  Hancock  v.  Franklin  Ins.  Co.  114 
Mass.  166. 

So,  an  owner  of  stock  pledged  to  a  pledgee 
who  becomes  insolvent  and  makes  an  assign- 
ment is  not  entitled  to  payment  in  full  out  of 
the  assigned  estate  on  the  ground  that  his 
stock  was  his  property  and  its  conversion  was  .i 
breach  of  trust,  which  enabled  him  to  follow  th? 
proceeds  specifically,  where  it  was  converted 
prior  to  the  assignment,  though  on  the  same 
day,  not  directly  by  the  insolvent  but  by  credlr- 
ors  with  whom  he  had  pledged  it,  and  none  of  It 
came  to  the  hands  of  the  assignee.  Jamison's 
Estate.  163  Pa.  143. 

And  a  pledgeor  of  stock  should  not  be  allowed 
a  dividend  on  the  entire  value  thereof  without 
any  deduction  or  set-off  for  the  unpaid  balance 
due  by  him  to  the  pledgee,  where  such  stock  had 
been  sold  and  the  pledgee  subsequently  made  an 
assignment  for  the  benefit  of  creditors.     Ibid. 

And  expenses  incurred  by  a  pledgee  of  rail- 
road bonds  in  repairing  damage  done  to  the 
bonded  railroad  by  a  flood,  which  saves  to  them 
a  large  part  if  not  the  whole  of  their  valn^, 
may  be  given  In  evidence  in  an  action  by  a  pur- 
chaser of  the  pledgeor's  interest  against  tb« 
pledgee  for  conversion  by  an  unlawful  disposi- 
tion thereof,  where  previous  to  the  expenditure 
the  bonds  were  generally  considered  worthless 
and  the  amount  realized  upon  them  was  based 
largely,  If  not  entirely,  upon  such  repairs,  as 
the  pledgeor  would  be  equitably  bound  to  con- 
tribute his  ratable  proportion  of  the  expenditure 
which  produced  such  result.  Reynolds  v.  Cridge, 
131  Pa.  189. 

A   pledgee    who    Is    general    creditor    of  the 
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pledgeor,  to  whom  securities  are  pledged  as  col- 
lateral security  for  a  personal  debt,  however, 
cannot  set  off  his  general  demand  against  the 
pledgeor  in  an  action  against  blm  for  a  disposi- 
tion of  the  securities  amounting  to  a  conversion. 
Lane  v.  Bailey,  47  Barb.  390. 

And  debts  due  a  pledgee  in  independent  trans- 
actions cannot  be  set  off  against  the  claim  of  a 
pledgeor  for  the  conversion  of  the  property 
pledged  by  a  sale  thereof  before  the  debt  was 
•due,  as  such  cause  of  action  arose  on  contract, 
and  formed  no  part  of  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaln- 
tiffs  claim.  Kilpatrlck  v.  Dean,  19  N.  Y.  &, 
R.  837. 

And  trover  will  not  He  against  a  depositary 
•of  township  bonds  as  collateral  security  for  the 
repayment  of  loans,  to  recover  any  surplus  In 
his  hands  belonging  to  the  depositor,  where  the 
bonds  were  sold  pursuant  to  the  terms  of  the 
agreement  under  which  they  were  deposited. 
Ix>oml8  V.  8tate,  72  III.  623. 

An  action  for  damages  for  a  conversion  of 
property  pledged  by  a  sale  thereof  Is  one  in 
which  a  Jury  trial  must  be  had  unless  waived 
by  the  parties  in  the  manner  prescribed  by 
law.     Lewis  v.  Varnum,  12  Abb.  Pr.  308. 

And  a  right  of  action  by  a  pledgeor  against 
a  pledgee  for  the  wrongful  sale  and  conversion 
of  property  pledged  does  not  die  with  the  per- 
son upon  death  of  the  pledgeor  as  In  other 
cases  of  personal  tort,  but  survives  to  his  repre- 
sentatives. Cortelyou  v.  Lansing,  2  Cai.  Cas. 
200. 

And  a  claim  for  damage  arising  from  wrong- 
ful conversion  of  personal  property  by  the  sale 
or  other  disposition  of  a  pledge  is  a  chose  In 
action  which  Is  assignable,  and  action  may 
be  properly  brought  In  the  name  of  the  assignee. 
<}enet  v.  Howland,  45  Barb.  560. 

But  an  assignment  of  stock  subject  to  the 
payment  of  the  amount  due  thereon  Is  Insufficient 
to  transfer  a  claim  for  damages  for  a  prior 
conversion  thereof  by  a  sale  thereof  by  a 
pledgee.     Ibid. 

And  where  stock  Is  transferred  as  collateral 
-security  for  a  note,  and  upon  failure  to  pay  the 
note  the  pledgee  purchases  It  himself,  and  the 
pledgeor  afterwards  agrees  to  transfer  his  Inter- 
est to  another,  who  demands  the  return  of  the 
■Stock  and  tenders  the  amount  of  the  note,  which 
Is  refused,  the  arrangement  between  the  pledgeor 
and  his  transferee  is  only  an  agreement  to  sell, 
leaving  the  title  to  the  stock  in  the  pledgeor  so 
as  to  entitle  him  to  maintain  trover  against  the 
pledgee  for  conversion.  Seymour  v.  Ives,  46 
Conn.  109. 

So,  the  right  of  action  for  the  conversion  of 
mining  stock  held  by  a  pledgeor  In  secret  trust 
for  another,  which  Is  sold  by  the  pledgee,  who 
takes  It  without  notice  of  the  secret  trust,  with- 
out previous  demand  and  notice,  is  In  the 
pledgeor.  and  not  In  the  ceatui  que  trust. 
Thompson  v.  Toland,  48  Cal.  99. 

And  the  holder  of  a  note,  who  also  holds  col- 
lateral securities  for  his  payment,  and  who  as- 
signs the  securities  to  a  third  person.  Is  a 
necessary  party  to  the  debtor's  action  for  an 
accountli^  as  well  as  the  assignee  of  the  se- 
curities.    Lewis  v.  Varnum,  12  Abb.  Pr.  308. 

And  whether  or  not  a  stockholder  whose 
shares  have  been  duly  transferred  on  the  books 
of  the  company  as  security  for  a  debt,  may  have 
such  a  legal  title  as  will  enable  him  to  maintain 
trover  against  the  pledgee  for  an  unauthorized 
sale  thereof,  he  may  maintain  a  special  action 
•  on  the  case,  and  a  count  in  case  may  be  added 
to  the  complaint  In  an  action  of  trover  by 
.amendment.  Nabrlng  v.  Bank  of  Mobile,  5S 
Ala.  204. 

A  pledgeor,  who  prosecutes  an  action  against 
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his  pledgee  for  a  conversion  of  bonds  pledged 
to  Judgment  elects  thereby  to  treat  the 
refusal  of  the  pledgee  to  deliver  the  bonds  to 
him  upon  the  tender  of  the  debt  for  which  they 
were  pledged  as  a  sale  thereof,  and  cannot 
thereafter  successfully  maintain  an  action 
against  the  receiver  of  the  pledgee  for  a  recov- 
ery of  a  part  of  such  bonds.  Deits  v.  Field,  10 
App.  Div.  425. 

But  the  doctrine  of  election  of  remedies  does 
not  apply  In  an  action  by  an  owner  of  bonds  and 
stocks  which  had  been  deposited  with  bankers 
as  security  for  overdrafts,  and  pledged  by  the 
bankers  for  their  own  debt,  and  unlawfully  sold 
by  the  pledgee,  brought  by  the  owner  against 
the  pledgee,  where  it  was  originally  brought  as 
an  action  to  reach  the  proceeds  of  the  sale,  and 
changed  by  an  amendment  to  the  complaint  to 
one  of  conversion,  there  having  been  but  one  ac- 
tion. Smith  V.  Savin,  69  Hun,  811,  30  Abb.  N. 
C.  102. 

And  an  instruction  in  an  action  by  a  pledgiM>r 
for  the  conversion  of  stock  pledged  by  his 
pledgee  that  a  conversion  of  personal  property 
takes  place  whenever  a  person  assumes  the 
ownership  or  control  of  another's  property  In 
contravention  of  and  against  the  rights  of  such 
other  person  and  against  his  consent,  is  not 
subject  to  the  objection  that  *  It  ignores  the. 
pledgeor's  right  of  election,  where  it  appears 
that  the  pledgeor  elected  to  treat  the  sale  as 
Invalid  at  the  time  mentioned  In  the  Instruc- 
tion.    Hill  V.  Finigan,  77  Cal.  267. 

And  a  recovery  cannot  be  had  In  an  action 
against  brokers  holding  stock  purchased  by 
them  as  security  for  advances  upon  proof  that 
they  had  actually  made  the  purchase  but  after- 
wards converted  the  stock  by  a  sale  thereof  un- 
der an  allegation  that  they  had  falsely  pre- 
tended to  make  the  purchase  and  falsely 
pretended  to  resell  the  stock,  and  also  falsely 
pretended  to  sell  the  stock  held  as  collateral  se- 
curlty  to  make  up  a  deficiency,  as  the  variance 
between  the  cause  of  action  for  a  flctltioiis  pur- 
chase and  sale  and  one  for  conversion  is  be- 
yond the  power  of  amendment.  Saltus  ▼.  Gen- 
In,  7  Abb.  Pr.  193,  3  Bosw.  267. 

So,  an  allegation  that  the  plaintiff  deposited 
certain  stocks  with  the  defendant  as  collateral 
security  for  his  indebtedness,  and  that  It  was 
the  duty  of  the  defendant  to  keep  the  stocks 
safely  and  hold  them  exclusively  as  such  col- 
lateral security,  and  that  the  defendant  fraudu- 
lently disposed  of  them,  whereby  the  plaintiff 
lost  them,  sounds  in  tort,  and  cannot  be  Joined 
with  a  coimt.in  assumpsit,  and  such  misjoinder 
may  be  taken  advantage  of  by  writ  of  error. 
Stevens  v.  llurlbut  Bank,  31  Conn.  146. 

Ai|d  an  allegation  In  an  action  for  the  conver- 
sion of  stock  pledged,  that  the  plaintiff  pledged 
certain  stock  to  secure  a  loan,  and  that  the 
defendant  in  consideration  thereof  undertook 
and  promised  to  hold  the  stock  as  pledgee  only, 
and  not  to  sell  or  convert  it  without  notifying 
plaintiff  of  his  Intention  so  to  do,  which  he  vio- 
lated by  a  sale  of  the  stock  to  the  plaintiff's 
damage  to  the  value  of  the  stock,  sets  forth  a 
cause  of  action  e»  delicto  and  not  e»  contractu, 
as  the  whole  value  of  the  stock  pledged  Is  made 
the  measure  of  recovery,  and  not  the  mere  ex- 
cess of  the  proceeds  of  the  sale  thereof,  and  may 
therefore  be  amended  by  adding  a  count  formal- 
ly and  substantially  In  case.  Sharpe  v. 
National  Bank,  87  Ala.  644. 

So,  mere  lapse  of  time  is  not  a  bar  to  an 
action  by  a  pledgeor  against  a  pledgee,  for  the 
conversion  of  the  pledge  by  a  sale  thereof,  in 
the  absence  of  circumstances  of  equitable  es- 
toppel.    Reynolds  v.  Cridge,  131  Pa.  189. 

And  while  the  holder  of  a  note,  to  whom  a 
bond  has  been  pledged  as  collateral  security» 
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may  avail  himself  of  the  statute  of  limitations 
as  a  defense  to  a  suit  upon  the  note  if  he  does 
not  sell  the  bond  and  apply  the  proceeds  to  the 
payment  of  the  debt  but  collects  it,  he  cannot 
claim  that  the  note  was  outlawed  and  that 
therefore  he  had  the  right  to  treat  the  collateral 
as  his  absolute  property,  but  the  proceeds  of 
the  bond  will  be  held  to  go  to  the  payment  of 
the  debt,  and  the  balance  of  the  money  to  be- 
long to  the  pledgeor,  and  can  be  recovered  in 
an  action  for  money  had  and  received,  the 
statute  of  limitations  running  against  such  an 
action  only  from  the  time  when  the  pledgee  i«- 
ceived  the  money.  Hancock  v.  Franklin  Ins. 
Co.  114  Mass.  156. 

But  where  a  mortgage  Is  assigned  by  the 
holder  as  security  for  his  own  promissory  note, 
and  there  is  a  breach  of  the  condition  of  the 
mortgage  and  assignment,  and  the  assignee  fore- 
closes the  mortgage  and  obtains  seisin  and  pos- 
session of  the  land,  after  which  the  assignee 
sells  the  land,  a  bill' in  equity  by  the  assignor 
to  redeem  the  land,  brought  within  twenty  years 
from  such  sale  and  more  than  twenty  years 
after  possession  is  obtained,  cannot  be  main- 
tained. Stevens  v.  Dedham  Inst,  for  Bav.  129 
Mass.  547. 

b.  2?y  waif  of  defense. 

While  stock  deposited  as  collateral  security 
for  an  advance  or  loan  may  be  disposed  of  for 
nonpayment  thereof.  Its  Improper  conversion 
constitutes  a  good  defense,  to  an  action  brought 
to  recover  the  loan.  Wallace  v.  Berdell,  24  Hun, 
879. 

And  the  pledgeor  may  set  up  a  wrongful  eon- 
version  by  sale  of  the  pledge  on  the  part  of 
the  pledgee  by  way  of  defense  in  an  action  by 
the  pledgee  for  the  debt  for  which  the  pledge 
was  made.  Donnell  v.  Wyc^off,  49  N.  J.  L. 
48;  Bulkeley  v.  Welch,  81  Conn.  339;  Waring 
V.  Gaskill,  95  Ga.  731;  Durant  v.  Einstein,  35 
How.  Br.  231 ;  Ainsworth  v.  Bowen,  9  Wis.  349. 

Thus,  a  lender  with  whom  a  borrower  de- 
posited bonds  as  collateral  security,  who  con- 
verts them  to  his  own  use  by  a  sale,  is  not  en- 
titled to  recover  the  money  loaned  without  ac- 
counting to  the  borrower  for  the  proceeds  of 
the  bonds.     Stuart  v.  Bigler.  98  Pa.  80. 

And  the  conversion  of  stock  held  by  a  broker 
for  a  customer  does  not  operate  as  an  extin- 
guishment of  the  entire  claim  of  the  broker 
against  the  customer  for  advances,  but  simply 
gives  the  customer  a  cause  of  action  for  the 
damages  which  he  sustained  by  reason  of  the 
conversion,  which  can  be  offset  against  any  sum 
found  due  the  broker.  Levy  v.  Loeb,  15  Jones 
A  S.  61,  Affirmed,  75  N.  Y.  609;  Gruman  v. 
Smith,  81  N.  T.  25.  And  see  Star  F.  Ins.  Co. 
V.  Palmer,  9  Jones  &  S.  267,  supra,  II.  b,  3; 
Wicks  V.  Hatch,  62  N.  T.  535,  6  Jones  &  S.  95, 
supra,  II.  c,  1 ;  Sltgreaves  v.  Farmers*  &  M. 
Bank,  49  Pa.  359,  supra,  V. 

He  Is  liable  for  the  conversion  of  the  pledge, 
but  whether  this  would  equal  the  amount  of  the 
claim  or  not  would  depend  upon  the  facts  de- 
veloped.    Gruman  v.  Smith,  81  N.  Y.  25. 

And  where  securities  deposited  as  collateral 
for  a  debt  were  under  the  control  of  the  presi- 
dent and  general  manager  of  the  corporation 
which  was  the  creditor,  and  he  fraudulently  ab- 
stracted and  disposed  of  them  and  deprived  the 
corporation  of  the  power  of  performing  Its 
obligation  to  return  them  on  payment,  a  receiv- 
er of  the  corporation  after  insolvency  cannot  re- 
cover the  amount  of  the  original  Indebtedness 
without  allowing  for  the  value  of  the  securltieii 
received.     Cutting  v.  Marlor,  17  Hun,  573. 

And  it  has  been  held  that  where  a  broker  who 
had  purchased  stock  on  a  margin  for  a  customer 
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sells  it  without  demanding  additional  margin, 
or  giving  notice  that  a  sale  will  be  made,  it 
does  not  merely  entitle  the  customer  to  a  reduc- 
tion of  the  broker's  claim  by  the  amount  of  loss 
proved  to  have  been  suffered  because  of  the 
sale,  but  goes  to  the  whole  damages,  as  the 
broker,  having  failed  to  perform  his  contract, 
is  not  entitled  to  any  recovery.  Giilett  v. 
WhiUng.  120  N.  T.  402.  And  see  Merwin  t. 
Hamilton,  6  Duer,  244,  supra.  III.  c. 

In  Giilett  V.  Whiting.  120  N.  Y.  402.  Bstker 
V.  Drake,  53  N.  Y.  211,  18  Am.  Rep.  607,  infra, 
IX.  b,  was  distinguished  upon  the  ground  that 
that  was  a  case  In  which  th^  customer  was  si^ 
ing  the  broker  for  damages  he  had  sustained 
by  reason  of  a  conversion  of  stock  by  the  broker. 

So,  where  a  broker  purchases  gold  coin  for  a 
customer,  to  pay  for  which  the  customer  ad- 
vances the  amount  in  currency  and  deposits 
with  the  broker  a  sum  of  money  as  a  margin, 
and  the  market  value  declines  and  the  margin 
is  not  kept  good  and  not  made  good  after  due 
notice,  and  a  sale  Is  fairly  and  justly  made  up- 
on notice  in  such  a  manner  as  to  obtain  the  ac- 
tual market  value,  the  customer  Is  liable  to  pay 
the  difference  between  the  amount  of  indebted- 
ness and  the  amount  received  for  the  coin  as 
money  laid  out  and  expended  at  his  request  and 
for  his  use.  Schepeler  v.  Eisner,  8  Daly,  11, 
Affirming  54  N.  Y.  675. 

And  the  disposal  by  the  pledgee  of  collat^^ 
notes  left  with  him  by  a  pledgeor  In  a  manner 
not  within  the  purview  of  any  power  delegated 
to  him  and  not  within  the  manner  prescribed  by 
the  policy  and  rules  of  law  for  the  disposition 
and  use  of  collateral  security  rendering  the 
pledgee  answerable  as  for  a  conversion  thereof. 
is  a  violation  of  the  contract  of  pledge  and  a 
part  of  the  transaction  leading  up  to  the  mak- 
ing of  the  original  Indebtedness,  and  is  a  wrong- 
ful conversion  growing  out  of  the  same  trans- 
action, and  is  thefefore  a  proper  matter  of  set- 
off in  an  action  upon  the  original  indebtedness. 
Richardson  v.  Ashby,  132  Mo.  238. 

And  where  stock  is  pledged  as  collateral  se- 
curity for  the  payment  of  a  note,  and  the 
pledgee  takes  tt  mortgage  as  further  security, 
the  stock 'being  at  the  time  of  greater  valae 
than  the  amount  of  the  mortgage,  and  the 
pledgee  disposes  of  the  stock  so  as  to  be  unable 
to  redeliver  it  on  redemption,  the  mortgage  is 
to  be  credited  on  the  foreclosure  thereof  with 
the  value  of  the  stock  when  executed.  Ashton^s 
Appeal,  78  Pa.  153. 

So,  a  broker  purchasing  stock  for  a  customer 
upon  a  margin,  who  sells  It  for  failure  to  main- 
tain the  margin,  is  not  prevented  from  recover- 
ing an  unpaid  balance  of  such  customer  by  the 
fact  that  he  had  not  paid  for  the  stocks,  where 
the  purchase  was  made  upon  his  credit  and 
he  was  charged  with  and  held  liable  for  the 
price.     Worthlngton  v.  Tormey,  34  Md.  162. 

And  an  indorser  of  a  note  given  by  a  debtor 
to  a  bank,  which  Is  secured  to  the  bank  by  a 
pledge  of  certain  stocks,  which  are  afterwards 
sold  by  the  bank  to  its  own  officers  without  no- 
tice. Is  entitled  to  avail  himself  of  the  equities 
between  the  bank  and  the  principal  debtor,  in 
an  action  by  the  bank  upon  his  inaorsement. 
Sltgreaves  v.  Farmers'  &  M.  Bank,  49  Pa.  359. 

But  an  answer  in  an  action  upon  a  promis- 
sory note,  as  collateral  security  for  which  stock 
had  been  pledged,  alleging  that  the  plaintiff 
through  its  president  had  sold  the  stock  and 
that  he  had  purchased  it  stating  the  value 
thereof,  is  insufficient  as  a  counterclaim,  as  up- 
on such  a  state  of  facts  the  plaintiff  would  be 
entitled  to  recover  the  full  amount  due  on  the 
note  and  upon  payment  thereof  the  defendant 
would  be  entitled  to  his  stock.  Star  F.  Ins. 
Co.  V.  Palmer,  9  Jones  &  S.  267. 
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A  sale  of  bonds  secured  by  mortgags  held  as 
collateral  security  at  which  toe  pledgee  becomes 
the  purchaser,  however,  remits  the  parties  to 
their  original  rights,  and  docs  not  cancel  the 
bonds,  but  leaves  them  with  all  their  original 
vigor,  and  the  pledgeor  has  the  right  to  set 
them  up  for  the  amount  appearing  on  their 
face.  Chicago  Artesian  Well  Co.  v.  Corey,  60 
111.  78. 

And  a  sale  of  shawls  held  as  collateral  se- 
curity for  the  payment  of  a  note,  the  title  re- 
maining In  the  pledgeor,  and  their  purchase  by 
the  pledgee,  though  irregular,  simply  leaves  the 
title  to  the  shawls  in  the  pledgee  as  such,  and 
the  pledgeor  Is  entitled  to  have  their  full  ^alue 
allowed  upon  the  debt.  DuAen  v.  Waltsfoldcr, 
16  Hun,  837. 

So, -in  Mott  V.  Havana  National  Bank,  22 
Hun,  354,  it  was  held  that  one  who  sells  an 
engine  under  a  contract  by  which  he  retains 
title  until  payment  must  be  treated  as  holding 
the  engine  after  retaking  possession  as  under  a 
chattel  mortgage  or  pledge,  and  where  he  him- 
self purchased  it  at  a  sale  to  satisfy  the  indebt- 
edness, the  purchaser  may  prove  the  value 
thereof,  and  have  it  applied  in  satisfaction  of 
the  debt. 

Trustees  In  insolvency  of  an  original  creditor 
who  has  wrongfully  disposed  of  securities  given 
him  by  his  debtor  stand  in  the  same  position 
with  relation  to  the  right  of  the  debtor  to  set 
off  the  claim  for  such  securities  against  vhe 
debt  that  the  original  creditor  stood  in.  Bu  Ike- 
ley  T.  Welch,  31  Conn.  339. 

And  the  burden  of  proof  rests  with  the  de- 
f^idant,  in  an  action  upon  a  note  brought  by 
an  Indorsee  against  an  Indorser,  to  show  that 
collateral  securities  received  by  the  plaintiff  for 
the  payment  of  the  note  had  been  improperly 
disposed  of.     Vose  v.  Yulee,  4  Hun,  628. 

See  also,  .on  this  subject.  First  Nat.  Bank  v. 
Rush,  66  U.  S.  App.  556,  85  Fed.  Rep.  539,  29 
C.  C.  A.  333,  36  U.  S.  App.  248,  71  Fed.  Rep. 
102,  17  C.  C.  A.  627;  Capron  v.  Thompson,  86 
N.  Y.  418,  supra,  VI. 

e.  A8  against  purcTiasers  from  the  pledgee. 

The  rule  that  a  pledgee  may  recoup  the 
amount  of  the  debt  secured  by  the  pledge  in 
an  action  for  money  had  and  received,  brour;ht 
by  the  pledgeor  upon  his  sale  of  the  thing 
pledged,  applies  where  the  suit  Is  against  Tbe 
purchaser  of  the  property  who  has  converted  it 
into  money.     Belden  v.  Perkins,  78  III.  449. 

A  purchaser  In  good  faith  and  for  value  of 
property  pledged,  consisting  of  personal  chat- 
tels, from  the  pledgee,  however,  succeeds  to  the 
right  of  the  original  pledge,  and  the  owner  of 
the  property  cannot  recover  the  pledge  in  the 
same  manner  as  If  the  case  was  a  naked  ton. 
Williams  V.  Ashe,  111  Cal.  180. 

A  transferee  of  stO(^  pledged.  If  he  Is  a  bona 
fide  holder  for  value  without  notice,  cannot 
be  guilty  of  a  tort  In  disposing  of  the  stock, 
even  if  the  party  who  transferred  it  to  him  had 
exceeded  his  authority  or  broken  his  contract 
with  the  pledgeor.  Felt  v.  Heye,  23  How.  Pr. 
359. 

And  an  honest  purchaser  or  bona  fide  holder 
of  collateral  that  has  been  pledged  by  one  who 
has  converted  it  obtains  a  good  title,  and  may 
be  protected  as  against  the  real  owner  who  has 
made  the  perpetration  of  the  fraud  possible. 
Myers  v.  Merchants'  Nat.  Bank,  27  Abb.  N.  C. 
266. 

Where  the  owner  of  property  in  pledging  ft 
confers  upon  the  pledgee  an  apparent  title  tj  or 
power  of  disposition  over  It  he  is  estopped, 
as  against  an  Innocent  purchaser  from  the  ap- 
parent owner,  without  knowledge  of  the  claims 
of  the  true  owner,  from  asserting  his  title. 
43  L.  R.  A. 


McNeil  T.  Tenth  Nat.  Bank,  46  N.  T.  325,  7  Am. 
Rep.  341 ;  Crocker  v.  Crocker,  31  N.  Y.  507. 

Thus,  the  pledge  of  a  diamond  In  putting  the 
pledgee  into  possession  clothes  him  with  the 
appearance  of  ownership,  and  a  sale  thereof  to 
an  innocent  purchaser  would  be  good ;  and  *u 
such  case  the  pledgeor  does  not  estop  hlmsielf 
from  proceeding  against  the  pledgee  for  the 
conversion  of  the  diamond  by  purchasing  the 
same  from  such  innocent  purchaser.  Hilgert 
V.  Levin,  72  Mo.  App.  48. 

And  where  stock  pledged  has  been  sold  bona 
fide  without  notice  it  cannot  be  pursued  Into 
the  hands  of  a  bona  fide  holder  without  notice 
of  the  pledge.  Little  v.  Barker,  Hoffm.  Ch. 
487. 

And  a  pledgee  of  negotiable  securities  trans- 
ferable by  delivery  should  be  treated  as  the 
agent  of  the  owner,  and  the  owner  should  be 
bound  by  his  acts,  and  where  he  transfers  such 
securities  pledged  to  a  third  party  who  takes 
it  in  good  faith  the  pledgeor  loses  all  right  ro 
them.  Colt  v.  Humbert,  6  Cal.  260,  68  Am. 
Dec.  128. 

Where  one  receives  a  note  as  collateral  se- 
curity for  money  advanced  at  the  time  of  the 
indorsement,  or  for  any  consideration  then 
arising,  he  is  treated  as  having  received  it  for 
value,  and  is  entitled  to  recover  the  amount 
of  the  maker.  Tarbell  v.  Sturtevant,  26  Vt. 
513. 

And  that  a  note  was  held  as  collateral  se- 
curity by  an  Indorsee,  and  that  an.ssslgnee  of 
the  note  had  tendered  to  the  Indorsee  the 
amount  due  him,  are  inadmissible  as  a  defense 
in  a  suit  by  the  indorsee  against  the  maker  cf 
the  note.    Ihid, 

But  an  innocent  holder  of  collateral  which 
has  been  converted  by  the  pledgee  will  be  al- 
lowed to  use  it  only  In  such  manner  and  to  such 
an  extent  as  will  secure  his  own  interests,  iiud 
operate  also  to  the  protection  of  the  original 
owner.  Myers  v.  Merchants'  Nat.  Bank,  27 
Abb.   N.   C.   266. 

And  while  as  a  general  rule  a  pledgee  recov- 
ering on  an  instrument  held  as  collateral  is 
entitled  to  recover  the  entire  amount,  recover- 
ing any  surplus  for  the  use  of  the  principal 
debtor,  where  the  collateral  Is  in  the  hands  of 
a  bona  fide  holder  without  notice  of  a  good  de- 
fense against  his  assignor,  the  rule  !s  that  the 
pledgee  can  recover  the  amount  of  his  principal 
debt  only.  Union  Nat.  Bank  v.  Roberts,  45  Wis. 
373. 

And  a  purchaser  of  a  watch  at  a  pawn 
broker's  sale,  made  without  notice  to  the  own- 
er, is  entitled  when  sued  for  the  conversion  of 
the  watch  to  reduce  the  damages  by  the  amount 
of  money  due  the  pledgee,  where  it  was  pawned 
by  the  husband  of  the  owner  under  an  author- 
ity to  raise  money  thereon,  but  without  au- 
thority to  authorise  a  sale  without  notice. 
Van  Arsdale  v.  Joiner,  44  Ga.  173. 

A  purchaser  of  notes  from  a  pledgee  with  no- 
tice that  they  were  merely  held  by  him  in 
pledge,  however.  Is  not  protected  by  the  fact 
that  the  pledgeor  at  the  time  of  making  the 
pledge  Indorsed  the  notes  in  blank.  Gold- 
smidt  V.  First  M.  B.  Church,  25  Minn.  202. 

And  where  stock  is  hypothecated  to  secare 
the  payment  of  a  note,  and  it  is  sold  under  exe- 
cution on  a  Judgment  against  the  pledgee,  the 
pledgeor  is  entitled  to  relief  where  the  purchaser 
had  notice  of  the  hypothecation  before  the  sbie. 
Rogers  v.  New  Jersey  Ins.  Co.  8  N.  J.  Eq.  107. 

So,  an  accommodation  note  executed  for  the 
purpose  of  being  used  as  collateral  to  secure 
an  indebtedness  of  the  payees  to  a  bank,  and 
Indorsed  for  that  purpose,  which  Is  afterwards 
sold  by  an  Indorsee  to  satisfy  his  own  debt,  can 
be  enforced  only  to  the  extent  necessary  to  secure 
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the  bank,  where  It  was  Indorsed  after  maturity, 
and  the  holders  under  sucta  Indorsement  took 
it  with  notice  of  the  defense  and  eqaitles  of 
the  maker.  Flnt  Nat.  Bank  ▼.  Werst,  52  Iowa, 
684. 

And  non-negotiable  paper  transf^red  by  a 
pledgee  thereof  is  subject  to  the  same  defense 
in  the  hands  of  the  assignee  as  in  the  hands  of 
the  pledgee,  as  he  can  convey  no  greater  right 
to  it  than  he  himself  possessed.  Chouteau  t. 
Allen.  70  Mo.  200. 

And  where  a  note  is  pledged  on  a  tortious 
misappropriation  by  die  agent  of  the  owner, 
and  the  pledgee  without  notice  of  the  own'v'a 
rights  sells  it  and  receives  the  proceeds^  and 
the  owner  subsequently  demands  the  note  of 
lilm  without  effect,  the  evidence  of  the  conver- 
sion is  sufficient.  Keutgen  t.  Parks,  2  Sandf. 
«0. 

So,  a  pledgee  cannot  give  away  the  pledge  so 
4LB  to  affect  the  rights  of  a  pledgeor,  and  a  pre- 
tended and  merely  colorable  sale  without  con- 
sideration win  not  devest  the  pledgeor  of  his 
rights  as  such,  or  confer  upon  the  pretended 
purchaser  any  greater  interest  than  that  held 
by  the  pledgee.  Norton  v.  Baxter,  41  Minn. 
146,  4  L.  R.  A.  305. 

And  the  act  of  the  pledgee  of  two  diamond 
rings  in  changing  the  settings  of  the  diamonds 
and  giving  them  away,  constitutes  a  conversion 
thereof,  and  gives  no  right  of  possession  to  the 
rings  to  the  donee  as  against  the  owner.  Sheri* 
•dan  V.  Presas,  18  Misc.  180. 

And  a  creditor  of  a  pledgee  who  takes  prop- 
erty pledged  with  him  in  satisfaction  of  an  an- 
tecedent debt  of  his  own,  is  not  a  bolder  for 
value  as  against  the  pledgeor,  but  takes  the 
title  of  the  original  pledgee,  and  cannot  hold 
the  property  as  against  the  pledgeor  after  a 
tender  and  an  offer  to  redeem.  Torrey  v.  Har- 
ris. 12  Daly,  385. 

So.  while  the  fact  that  a  holder  of  bond^  of 
a  corporation  as  collateral  security  is  a  director 
thereof  does  not  charge  a  purchaser  from  hiru 
with  constructive  notice  of  his  want  of  power 
to  sell,  where  the  bonds  are  taken  from  a  di- 
rector in  pledge  for  a  precedent  debt,  the 
pledgee  gets  no  better  title  than  his  pledgor. 
Duncomb  v.  New  York.  H.  ft  N.  B.  Co.  84  N.  Y. 
100. 

But  the  mere  fact  that  a  certificate  of  azock. 
transferred  by  a  pledgee  was  In  the  name  of  the 
pledgeor  is  not  sufllclent  to  charge  the  trans- 
feree with  notice,  or  to  put  him  upon  inquiry, 
where  It  was  accompanied  with  a  full  power  of 
attorney  authorizing  the  transfer.  Felt  v. 
Heye.   23   How.   Pr.  350. 

And  the  equities  of  a  pledgeor  of  a  mortgage 
attach  to  it  in  the  hands  of  a  subsequent  as- 
signee for  full  value  without  notice.  Bush  v. 
Lathrop.  22  N.  Y.  585. 

And  an  Implication  that  a  holder  of  stocks 
has  no  authority  to  sell  or  hypothecate  them  in 
the  usual  course  of  business  does  not  arise 
from  the  fact  that  the  person  holding  the  legal 
title  Is  styled  "trustee.**  Brewster  v.  Slme,  42 
•Cal.  139. 

And  there  is  nothing  in  the  mere  fact  of  the 
disposition  by  a  bank  of  certificates  of  mining 
stock  Issued  in  the  name  of  different  parties  and 
indorsed  by  them  as  trustees  tu,  collateral  se- 
curity, to  put  them  upon  Inquiry  as  to  the  own- 
ership of  the  stocks,  and  as  to  whether  the  bank 
held  them  as  collateral  or  not.  Oass  v.  Hamp- 
ton, 16  Nev.  183. 

A  pledgee  of  stocks  as  collateral  to  the  pay- 
ment of  a  note,  who  exchanges  any  of  the  col- 
laterals with  the  maker  of  the  note  for  other 
stocks  of  equal  value,  would  take  the  latter  as 
security  for  a  pre-existing  debt,  but  would  be 

Purchaser  of  them  to  the  extent  of  the  con- 
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slderatian  given  In  exchange.  Cherry  t.  Frosr. 
7  Lea,  1. 

And  a  Iwna  fide  purchaser  of  stock  or  olier 
property  which  had  been  held  as  collateral  se- 
curity for  a  nsurlous  loan  may  be  compelled  ts 
surrender  it  under  the  New  York  statntes  of 
1837.  even  where  the  assignee  of  the  stocic  is 
not  the  assignee  of  the  debt.  Little  t.  Barker, 
Hoffm.  Ch.  487. 

On  this  subject  with  relation  to  transfers  of 
stock,  see  also  cases  supra,  IL  c.  2.  And  see 
Conyngham's  Appeal,  57  Pa.  474. 

IX.  Meaaure  of  dannaget. 
a.  A$  to  personal  property  generally. 

When  property  converted  by  a  sale  thereof 
by  a  pledgee  has  a  fixed  value,  the  measure  of 
damages  is  that  value  with  legal  interest  /ro^ 
the  time  of  the  conversion.  Donglass  v.  Kraft. 
0  Cal.  562. 

The  value  of  the  pledge  at  the  time  of  the 
conversion.  Ainsworth  v.  Bowen,  9  Wis.  .^49: 
Johnson  v.  Stear,  15  C.  B.  N.  S.  330.  33  L.  J. 
C.  P.  N.  8.  130,  10  Jur.  N.  8.  09,  9  L.  T.  N. 
S.  538,  12  Week.  Rep.  347;  Belden  v.  Perkins. 
78  111.  449;  Cortelyou-v.  Lansing.  2  CaL  Cas. 
200. 

The  value  of  the  article  less  the  amount  for 
which  it  was  pledged.  Rosenswelg  v.  Pra-ter. 
82  Ind.  342 :  Jarvls  v.  Rogers.  15  Mass.  389. 

Or  allowed  as  a  payment  pro  tanto  for  tlie 
debt.     Donnell  v.  Wyckoff.  49  N.  J.  L.  48. 

Thus,  the  measure  of  damages  for  the  <x>3- 
version  of  a  watch  pledged  by  a  sale  thereof 
without  notice.  In  an  action  against  the  par- 
chaser.  Is  the  value  of  the  watch  less  the  mooer 
advanced  thereon  by  the  pledgee.  Van  ArsdaJe 
V.  Joiner,  44  Ga.  173. 

And  the  measure  of  damages  In  an  actioc 
of  trover  against  a  pledgee  in  disposing  of  ;pld 
coin  pledged  as  security  for  becoming  bail, 
which  afterwards  rises  in  value  much  above  pvir. 
is  the  value  of  the  coin  at  the  time  it  was  con- 
verted, and  not  its  value  when  the  verdict  la 
rendered.     Frothlngham  v.  Morse.  45  N.  H.  &45. 

And  the  damages  in  an  action  for  money  had 
and  received  must  be  limited  to  the  amount  re- 
ceived with  interest,  and  cannot  be  enhanced  by 
its  increase  in  value  as  merchandise.     Ibid. 

So,  a  pledgee  with  power  of  sale  which  he 
has  exercised,  who  refuses  to  account  for  the 
proceeds,  will  be  charged  with  the  goods  pledged 
at  the  highest  market  price.  Simes  v.  Zane,  1 
Phlla.  501. 

So.  where  the  owner  of  property  pledged  and 
converted  has  recovered  it,  the  meaaure  of 
his  damage  is  the  expense  he  has  neceasarlly 
Incurred,  and  the  value  of  the  time  he  has  spent 
in  recovering  it,  together  with  the  value  of  the 
use  of  the  property,  if  any.  while  he  was  wrong- 
fully deprived  of  it,  not  exceeding  the  total 
value  of  the  property  at  the  time  of  the  conver- 
sion. First  Nat.  Bank  v.  Rush,  56  U.  8.  AppL 
556.  85  Fed.  Rep.  539,  29  C.  C.  A.  883. 

The  amount  of  damages  in  an  action  for  con- 
version of  property  by  a  pledgee  by  a  sale  there- 
of Is  a  question  for  the  Jury,  and  the  Jury  is 
not  limited  to  the  price  on  the  day  of  the  con- 
version.    Douglass  V.  Kraft,  9  Cal.  562. 

b.  As  to  stocks,  bonds,  and  other  securitiea. 

The  rule  has  been  laid  down  generally,  that 
the  measure  of  damages  in  trover  for  conver- 
sion of  stock  pledged  by  an  unlawful  sale  by 
the  pledgee  is  the  market  value  of  the  stock. 
Seymour  v.  Ives,  46  Conn.  109;  Brewster  v. 
Van  Llew,  119  III.  554,  59  Am.  Rep.  823 :  Loom- 
is  V.  Stave,  72  111.  623 ;  Jamison's  Estate.  163 
Pa.  143. 

And  not  the  amount  of  money  which  nuy 
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have  been  paid  upon  the  contract  by  the  custo- 
mer with  interest.  Brewster  y.  Van  Llew,  119 
111.  554.  59  Am.  Rep.  823. 

And  not  the  highest  price  which  had  been 
paid  for  such  bonds  In  a  particular  case. 
Loomis  ▼.  Stave,  72  III.  623. 

And  In  some  of  the  PennsylTanla  cases  It  is 
held  to  be  such  value  at  the  time  of  the  conver- 
sion. Jamison's  Estate,  163  Pa.  143 ;  Neller  ▼. 
Kelley,  69  Pa.  403. 

With  interest  from  the  date  of  conversion. 
Keller  v.  Kelley,  69  Pa.  403. 

Thus,  the  measure  of  damages  for  the  con- 
version of  stock  pledged  by  a  sale  thereof, 
without  notice  and  because  the  debtor  declined 
to  pay  another  debt  not  included  In  the  pledge, 
is  the  real  value  of  the  collateral  at  the  date 
of  the  sale.  Blood  v.  Erie  Dime  Sav.  L.  Co.  164 
Pa.  95 ;  Washburn  v.  Pond,  2  Allen,  474. 

And  In  adjusting  an  account  between  a 
pledgeor  who  had  pledged  stock  as  collateral  to 
his  note,  and  the  pledgee  who  had  sold  the 
stock  without  proper  notice  and  sued  the  pledge- 
or for  the  balance,  the  pledgeor  Is  entitled  to 
credit  for  the  actual  value  of  the  collateral  at 
the  time  of  the  sale.  Waring  v.  Gasklll,  95  Ga. 
731. 

The  ground  work  of  an  action  for  the  con- 
Tersion  of  stock  pledged  by  a  private  sale  there- 
of without  authority  is  the  sale  and  transfer 
of  the  stock,  and  not  the  refusal  to  accept  the 
tender  and  comply  with  a  demand  for  a  return 
of  the  stock,  and  the  proper  measure  of  dam- 
ages is  the  actual  value  of  the  stock  at  the  time 
of  such  conversion  deducting  the  amount  of  the 
debt  due  by  way  of  recoupment,  and  not  the 
value   of   the   stocks   at   their   highest   market 
value  on  the  day  of  the  trial  or  any  other  date 
before  that  time,  and  after  the  demand.     Balti- 
more Marine  Ins.  Co.  v.  Dalrymple,  25  Md.  269. 
Where  a  demand  Is  necessary,  however,  the 
conversion  of  stock  by  a  broker  by  a  refusal  to 
transfer  It   to  a  customer  upon   demand   and 
tender  occurs  upon  the  refusal  to  deliver,  and 
not  upon  his  disposition  of  the  stock,  and  the 
measure  of  damages  therefor  is  the  value  of  the 
property    at    the  time  of    the    conversion    with 
damages  for  detention  which  should  bear  legal 
interest  from  the  conversion  to  judgment,  and 
any  special   damage  which  might  legitimately 
arise  out  of  matters  In  existence  at  the  time  of 
the  conversion.     Boylan  v.  Huguet,  8  Nev.  845. 
And  the  owner  of  stock  pledged  as  collateral 
security  for  an  Indebtedness,  which  stock  was 
aold  by  the  pledgee  and  the  proceeds  appropri- 
ated to  his  own  use  without  authority,  is  en- 
titled after  demanding  the  stock  and  offering 
to  pay  his  debt,  which  demand  was  refused  on 
the  pretense  that  the  pledgee  had  a  right  to 
hold  the  stock  pledged  for  the  debt  of  a  third 
person,  to  recover  the  market  value  of  the  stock 
on  the  day  of  the  demand  with  interest,  less 
the  amount  of  his  debt,  without  further  demand 
or  tender,  though  at  the  time  of  the  demand  he 
did  not  tender  any  money,  the  pledgee  not  ob- 
jecting on  that  ground.     Fisher  v.  Brown,  104 
Mass.  259.  6  Am.  Rep.  236. 

And  one  who  pledges  stock  as  collateral  se- 
curity for  a  debt  payable  on  demand,  with  au- 
thority, in  case  of  a  failure  to  meet  any  de- 
mand, to  sell  the  stock  or  a  sufficient  portion 
thereof  to  pay  the  amount  due  and  demanded, 
which  stock  is  sold  by  the  pledgee  without  de- 
mand or  notice,  is  entitled  to  recover  for  such 
wrongful  conversion  the  highest  market  value 
of  the  stock  at  any  time  between  the  time  of 
the  conversion  and  the  time  of  the  trial, — espe- 
cially where  after  the  conversion  an  effort  was 
made  to  procure  the  stock  to  be  replaced  and 
considerable  time  was  consumed  in  correspond 


refused  to  replace  It.    Romaine  t.  Van  Allen, 
26  N.  Y.  809. 

The  sale  of  a  pledge  by  the  pledgee  is  not 
ipso  facto  a  conversion  which  will  create  a 
cause  of  action  in  favor  of  the  pledgeor,  so  as 
to  require  the  plaintiff's  damages  to  be  the 
value  of  the  certiflcate  at  that  time,  bat  it  Is 
wrongful,  and  the  pledgeor  may.  at  his  option, 
so  consider  it,  and  tender  or  offer  to  pay  his 
debt  and  demand  his  pledge  or  sue  for  damages 
for  the  sale  thereof,  so  that  the  cause  of  action 
will  not  accrue  until  the  demand  and  refusal, 
and  the  measure  of  damages  is  the  value  at 
that  time.  Hopper  v.  Smith,  68  How.  Pr.  34. 
In  the  above  case,  Markham  v.  Jaudon,  41  N. 
T.  235.  Baker  v.  Drake,  53  N.  Y.  211,  18  Am. 
Rep.  507,  and  Gruman  v.  Smith,  81  N.  T.  25, 
and  similar  cases  were  distinguished  upon  the 
ground  that  In  those  cases  the  stock  was  held  by 
the  pledgee  subject  to  the  order  of  the  pledgeor, 
and  for  the  express  purpose  of  being  sold 
at  his  direction,  and  the  unauthorised  sale  was 
an  entire  destruction  of  the  contract  rendering 
a  demand  unnecessary.  And  It  was  said  that 
all  the  cases  in  this  state  involving  the  right  of 
the  pledgee  to  maintain  trover  for  a  sale  of  the 
pledge  are  stock  cases  or  cases  in  which  the 
debt  had  been  tendered  or  has  been  extin- 
guished. 

So,  the  general  rule  that  the  measure  of  dam- 
ages for  conversion  is  the  market  value  of  the 
property  at  the  time  of  the  conversion  has  been 
held  not  applicable  to  the  conversion  of  stoclcs 
and  bonds  by  a  broker  by  an  Improper  sale 
thereof,  as  they  are  commercial  securities  of  a 
fluctuating  value  in  the  market.  Dlmock  v. 
United  States  Nat.  Bank,  55  N.  J.  L.  296 ;  WU- 
son  V.  Little.  2  N.  T.  443,  61  Am.«Dec.  807. 

And  the  rule  has  been  adopted  by  some  of  the 
cases  that  where  property  converted  by  a  sale 
thereof  by  a  pledgee  is  of  fluctuating  value,  the 
pledgeor  may  recover  the  highest  value  at  the 
time  of  the  conversion  or  at  any  time  after- 
wardSb  Douglass  t.  Kraft,  9  Cal.  662 ;  Rankin 
V.  McCullough,  12  Barb.  103. 

Within  this  rule  the  measure  of  damages  In 
an  action  by  a  pledgeor  against  a  pledgee  for 
the  unlawful  sale  of  the  stocks  pledged  where 
suit  is  brought  without  unreasonable  delay,  Is 
the  highest  price  of  the  stock  between  the  date 
of  the  sale  and  commencement  of  the  suit. 
Wilson  T.  Little,  1  Sandf.  861 ;  Bates  ▼.  Wiles, 
1  Handy   (Ohio)   682. 

Or,  as  It  Is  given  In  some  of  the  cases,  the 
highest  market  value  of  the  stock  between  the 
date  of  the  conversion  and  the  trial.  Markham 
V.  Jaudon,  41  N.  Y.  236 ;  Wilson  y.  Little,  2  N. 
Y.  443,  51  Am.  Dec.  807 ;  Lawrence  t.  Maxwell, 
64  Barb.  102 ;  Conyngham's  Appeal,  67  Pa.  474. 
Especially  where  time  was  given  to  the 
pledgee  at  his  request  to  replace  the  stock,  and 
the  pledgeor  failed  to  replace  it  at  a  reduced 
price,  relying  on  the  expectation  that  the  pledgee 
would  do  it.  Wilson  v.  Uttle,  2  N.  Y.  448,  61 
Am.  Dec  807. 

The  prevailing  doctrine,  however,  and  the  one 
which  seems  to  have  been  adopted  by  the  later 
New  York  cases,  is  that  the  rule  that  a  pledge- 
or is  entitled  to  damages  for  the  conversion  by 
the  pledgee  of  the  thing  pledged,  measured  by 
the  highest  market  price  between  the  time  of 
the  conversion  and  the  time  of  the  trial,  does 
not  apply  where  it  was  agreed  between  the 
parties  that  the  property  was  to  be  sold  when 
it  reached  a  certain  price,  and  it  was  of  such  a 
character  that  it  would  have  been  difficult,  if 
not  impossible,  to  have  preserved  it  until  a  sub- 
sequent time  when  a  higher  price  was  jeacbed. 
Matthews  v.  Coe,  49  N.  Y.  57. 
And  that  where  stocks  are  held  not  as  an  in- 


ence  and  negotiations  before  the  pledgee  finally    vestment,  the  object  of  the  transaction  being 
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the  realization  of  profit  by  their  sale,  and  the 
brolcer  supplies  all  the  capital  embarlced  in  the 
speculation  except  the  margin,  and  the  brolcer 
sells  the  same  without  notice,  if  upon  becoming 
informed  of  the  sale  the  customer  desires  fur- 
ther to  prosecute  the  adventure,  he  has  the  right 
to  disalfirm  the  sale  and  require  the  broker  to 
replace  the  stoclc,  and  if  he  fails  or  refuses  to 
do  so,  his  remedy  is  to  do  it  himself,  and 
•charge  the  broker  with  the  loss  sustained  in  do- 
ing so,  which  would  be  the  advance  in  the 
market  price  of  the  stock  from  the  time  of  the 
sale  up  to  a  reasonable  time  to  replace  it,  after 
receiving  notice  thereof.  Baker  v.  Drake,  S3 
N.  T.  211,  18  Am.  Rep.  507. 

In  the  alK>ve  case,  Markham  v.  Jaudon,  41 
N.  T.  208,  was  overruled  so  far  as  it  holds  that 
the  measure  of  damages  for  the  wrongful  dis- 
position of  stocks  pledged  is  the  highest  market 
value  which  it  reaches  after  such  disposition 
down  to  the  date  of  the  trial. 

So,  under  this  doctrine  the  measure  of  dam- 
ages in  an  action  by  a  customer  against  a  stock 
broker  for  the  conversion  of  stock  purchased 
and  held  by  him  for  the  customer  for  specula- 
tion by  a  sale  thereof  without  notice  is  what  it 
would  have  cost  the  customer  to  replace  the 
stock  on  a  day  within  a  reasonable  time  after 
the  sale,  deducting  the  sum  due  to  the  broker. 
Baker  v.  Drake,  66  N.  Y.  618.  23  Am.  Rep.  80. 

And  the  measure  of  damages  in  an  action  by 
an  owner  of  securities  whose  agent  has  pledged 
them  without  authority,  which  act  he  has  rati- 
fied, for  the  conversion  of  the  securities  by  the 
pledgee  by  an  unlawful  sale,  is  the  market 
value  of  his  securities  within  a  reasonable  time 
after  his  discovery  of  the  conversion  less  the 
amount  actually  due  the  pledgee  for  money  ad- 
vanced upon  theuL  Smith  v.  Savin,  69  Hun, 
811. 

And  where  stocks  purchased  and  carried  by  a 
firm  of  brokers  for  a  customer,  and  others  de- 
posited by  the  customer  to  secure  his  margin, 
are  wrongfully  sold  by  the  broker,  the  measure 
of  the  customer's  damage  is  the  value  of  the 
stock  deposited  as  security  for  the  margin  at 
the  time  when  its  return  was  demanded,  with 
interest,  and  the  difference  between  the  market 
value  of  the  stock  purchased  and  carried  at  a 
reasonable  time  after  the  sale  and  the  cost  price 
of  the  broker's  purchase  thereof  with  Interest 
after  allowing  and  deducting  therefrom  interest 
upon  the  cost  of  the  stock  purchased  and  car- 
ried from  the  date  of  the  purchase,  and  the 
commissions  earned.  Brass  v.  Worth,  40  Barb. 
648. 

So,  the  measure  of  damages  for  the  conver- 
sion of  stocks  by  a  pledgee  to  whom  they  were 
pledged  as  collateral  security  by  selling  them  be* 
fore  the  maturity  of  the  principal  debt  is  the 
highest  intermediate  market  value  between  the 
time  of  the  conversion  and  a  reasonable  time 
after  notice  of  the  conversion  within  which  to 
replace  the  securities.  Dlmock  v.  United  States 
Nat.  Bank,  55  N.  J.  L.  296. 

And  the  measure  of  damages  for  the  conver- 
sion of  stock  of  a  principal  by  a  broker  by  sell- 
ing the  same  without  directions  is  the  highest 
intermediate  value  of  the  stock  between  the  time 
of  its  conversion  and  a  reasonable  time  after 
the  owner  has  received  notice  of  the  conversion, 
to  enable  him  to  replace  it.  Galigher  v.  Jones, 
129  U.  S.  193,  32  L.  ed.  658 ;  Wright  v.  Bank 
of  the  Metropolis,  110  N.  Y.  237,  1  L.  R.  A. 
289. 

Less  the  debt  secured  thereby  with  Interest. 
Wright  V.  Bank  of  the  Metropolis,  110  N.  Y. 
237,  1  L.  R.  A.  289. 

And  the  question  as  to  what  Is  reasonable 
time  for  an  owner  of  pledged  stock  which  had 
been  unlawfully  sold  to  replace  it,  is  one  of  law 
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for  the  court,  when  the  facts  are  undisputed, 
and  different  Inferences  cannot  he  reasonably 
drawn  from  the  same  facts.     Ibid. 

So,  the  measure  of  damages  in  an  action  for 
selling  more  pledged  scrip  than  was  necessary  to 
pay  the  indebtedness  is  the  difference  between 
the  price  for  which  the  scrip  was  sold  and  the 
price  paid  by  the  pledgeor  to  replace  It.  Pltx- 
gerald  v.  Blocher,  32  Ark.  742,  29  Am.  Rep.  3. 

And  where  a  broker  sells  stock  of  his  princi- 
pal of  his  own  motion,  and  without  notice  to 
the  principal,  he  is  only  liable  for  any  advance 
on  the  stock  that  takes  place  up  to  the  time 
when  the  principal  received  notice  of  the  sale, 
and  had  time  to  replace  it  by  the  purchase  of 
new  stock.  Galigher  v.  Jones,  129  U.  &  193,  32 
L.  ed.  658. 

And  a  stock  broker  who  purchased  and  car> 
ried  l)onds  on  marginal  security  for  a  customer, 
and  sold  them  without  authority,  becomes  liable 
for  the  subsequently  enhanced  market  value 
of  the  bonds  and  coupons  less  the  amount  of 
his  own  claims.  Read  v.  Lambert,  10  Abb.  Pr. 
N.  S.  428. 

A  broker  who  has  converted  stock  of  a  cus- 
tomer held  on  a  margin  by  selling  the  same 
without  notice  is  entitled  to  a  reasonable  time 
after  notice  of  the  sale  to  replace  the  stock,  and 
If  in  the  meantime  it  advances  in  price,  tbe 
customer  would  be  entitled  to  the  difference  in 
price.     Oruman  v.  Smith,  81  N.  Y.  25. 

But  a  customer  for  whom  a  broker  purchases 
and  carries  certain  shares  of  stock  under  agree- 
ment, which  stock  is  sold  without  authority, 
after  which  the  customer  is  notified  of  the  sale, 
is  entitled  to  recover  nominal  damages  only, 
where  it  appears  for  thirty  days  after  the  sale 
the  stock  could  have  been  purchased  In  the 
market  at  the  price  for  which  it  was  sold,  or 
for  a  less  price.     Colt  v.  Owens,  90  N.  Y.  36S. 

And  the  dismissal  of  the  complaint  in  an  ac- 
tion by  the  assignee  of  stock  brokers  against  a 
customer  for  an  alleged  balance  due  on  a 
speculative  account  on  the  ground  that  tbe 
stock  brokers  had  sold  stock  purchased  by  them 
for  the  customer  on  a  margin  without  notice, 
is  error  where  there  was  evidence  in  the  case 
tending  to  show  that  the  stock  sold  could  hare 
been  repurchased  in  open  market  within  tbe 
next  fifteen  days  below  the  price  realised  on  tiie 
sale.     Minor  v.  Beveridge,  141  N.  Y.  399. 

Where  pledgees  convert  the  subject  of  tbe 
pledge  to  their  own  use  by  making  an  nnas- 
thorised  sale  of  it,  the  transaction  operates  as 
a  payment  of  the  debt  to  the  extent  of  tbe  value 
of  the  property,  and  if  the  value  exceeds  tike 
debt  the  pledgeors  are  entitled  to  damages  for 
the  market  value  of  the  property  converted  less 
the  amount  of  the  debt,  the  measure  l>elng  the 
difference  between  the  two  amounts.  Kilpat- 
rick  V.  Dean.  19  N.  Y.  S.  B.  837. 

And  where  a  broker  sells,  without  due  notice, 
stock  purchased  by  him  for  a  customer  on  a 
margin,  holding  it  in  pledge  to  secure  the  ad- 
vance made  by  him  for  the  purchase,  he  does 
not  thereby,  as  matter  of  law,  extinguish  all 
claim  against  the.  customer  for  the  advance,  iKit 
the  customer  is  entitled  to  l>e  allowed  as  dam- 
ages the  difference  between  the  price  for  which 
the  stock  sold  and  for  which  he  received  credit 
and  its  market  price  then  ^r  within  such  rea- 
sonable time  after  notice  of  sale  as  would  hare 
enabled  him  to  replace  the  stock  In  case  the 
market  price  exceeded  the  price  realised.  Min- 
or V.  Beveridge.  141  N.  Y.  399. 

In  the  above  case.  Glllett  v.  Whiting.  120  X. 
Y.  402,  supra,  VIII.  b,  was  distinguished  upon 
the  ground  that  in  that  case  the  sole  questioa 
presented  on  the  appeal  was,  the  customer's 
right  to  have  the  jury  charged  that  a  sale  of  his 
stock  by  a  broker  without  notice  was  a  conver- 
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Bion.  aod  the  effect  of  the  conversion  if  found 
by  the  Jnry  was  not  presented  on  the  appeal. 

So,  the  rule  has  been  laid  down  that  a  pledgee 
of  collateral  security  who  makes  an  unauthor- 
ised sale  thereof  is  chargeable  with  what  would 
have  been  received  for  it  had  he  retained  it  un- 
til the  equity  of  redemption  had  been  foreclosed 
by  a  sale  upon  notice  according  to  law.  Con* 
yngham's  Appeal,  S7  Pa.  474. 

The  owner  of  stock  pledged  as  collateral  se- 
curity and  wrongfully  sold  by  the  pledgee  is 
entitled  to  be  placed  in  the  same  position  as  If 
the  sale  had  not  been  made,  and  the  pledgee 
may  be  charged  with  the  market  value  of  the 
shares  at  the  time  of  filing  a  bill  in  equity  to 
redeem  though  it  was  sold  for  the  full  market 
price  at  the  time.  Fowle  v.  Ward,  113  Mass. 
548,  18  Am.  Rep.  534. 

And  the  measure  of  damages  where  stock  is 
purchased  by  a  broker  on  a  margin  and  sold  for 
failure  to  keep  the  margin  good  without  giving 
the  customer  an  opportunity  to  redeem,  is  the 
difference  in  the  market  price  of  the  stock  on 
the  day  fixed  tor  its  delivery  to  the  customer, 
and  the  contract  price.  North  v.  Phillips,  89 
Pa.  250. 

And  a  pledgeor  of  stock  which  has  been  un- 
lawfully sold  by  the  pledgee  Is  at  liberty,  where 
there  were  several  applications  made  to  the 
pledgee  for  the  return  of  the  stock,  to  regard 
the  last  application,  and  the  omission  then  to 
return  it,  as  the  final  breach  of  duty,  and  he 
may  recover  for  the  value  of  the  stock  at  that 
time.     Wilson  v.  Little,  1  Sandf.  351. 

The  unwarranted  sale  of  stock  purchased  by 
a  stock  broker  for  a  customer,  however,  does  not 
entitle  the  customer  to  recover  back  money  de- 
posited with  which  to  make  the  purchase  and 
maintain  a  margin,  but  simply  leaves  the 
pledgee  liable  for  damages,  if  any,  sustained  by 
the  pledgeor  through  such  sale.  Morgan  v. 
Jaudon,  40  How.  Pr.  866. 

And  the  sale  by  a  pledgee  of  stocks  pledged  at 
private  sale  without  authority  Is  a  breach  of  a 
legal  duty  arising  out  of  a  contract,  and  the 
damages  therefor  should  be  compensatory  on- 
ly. Baltimore  Marine  Ins.  Co.  v.  Dalrymple,  25 
Md.  269. 

And  only  the  amount  received  can  be  recov- 
ered in  an  action  for  money  had  and  received 
brought  by  a  customer  against  a  broker  who 
had  sold  stock  which  he  was  carrying  for  him 
upon  a  margin  In  which  overcharges  of  interest 
were  alleged,  as  such  an  action  waives  the  tort. 
Wagner  v.  Peterson,  83  Pa.  288. 

Upon  the  other  hand,  however.  It  has  been 
held  that  the  measure  of  damages  for  the  con- 
version by  a  broker  of  stocks  purchased  for  a 
customer  and  held  subject  to  his  order,  by  an 
Illegal  sale  thereof,  does  not  depend  upon  the 
form  of  the  action,  but  is  the  same  whether  it 
is  for  the  conversion  or  In  assumpsit.  Brewster 
▼.  Van  Llew,  119  111.  554,  59  Am.  Rep.  823. 

And  that  the  measure  of  damages  for  the  con- 
Terslon  of  stock  pledged  by  an  unauthorised 
private  sale  thereof  is  the  same  whether  the 
action  therefor  Is  treated  as  a  special  action  in 
case  or  as  an  action  in  trover.  Baltimore  Ma- 
rine Ins.  Co.  V.  Dalrymple,  25  Md.  269. 

Damages  to  which  a  pledgeor  of  stock  is  en- 
titled for  its  conversion  by  an  Illegal  sale  there- 
of may  be  established  by  showing  its  dividend- 
earning  capacity,  where  there  Is  no  evidence 
of  the  market  valae.  Qreer  v.  Lafayette  County 
Bank,  128  Mo.  559. 

And  an  agreement  between  a  pledgeor  of 
stock  deposited  to  secure  the  payment  of  his 
note  and  another  by  which  the  other  was  to 
take  the  stocks  and  allow  the  pledgeor  $75  per 
share  on  an  Indebtedness  due  him,  does  not  set 
the  value  of  the  stock  at  |75  per  share  as  a  meas- 
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ure  of  damages  In  an  action  by  the  pledgeor 
against  the  pledgee  for  Its  conversion  by  an 
unlawful  sale  at  |60  per  share,  that  being  the 
highest  market  price  of  the  stock  during  the 
period  covered  by  the  transaction.  Seymour  v. 
Ives,  46  Conn.  109. 

The  damages  for  the  conversion  of  dock  war- 
rants by  a  pledgee  with  whom  they  were  de- 
posited as  security  for  a  loan  by  a  sale  thereof 
are  to  be  measured  by  the  losses  actually  sus- 
tained, and  the  Interest  of  the  pledgee  at  the 
time  of  the  conversion  Is  to  be  taken  into  ac- 
count. Johnson  v.  Stear,  15  C.  B.  N.  S.  330, 
33  U  J.  C.  P.  N.  S.  130.  10  Jur.  N.  S.  99.  9  L. 
T.  N.  S.  538,  12  Week.  Rep.  347. 

And  a  pledareor  of  a  receiver's  certificate  who 
pledged  It  under  a  contract  that  the  pledgee 
would  redeliver  It  to  him  when  the  debt  was 
paid,  or  if  collected  would  pay  the  balance  to 
him  after  deducting  the  costs  of  collecting,  who 
tenders  the  debt  and  interest  and  demands  a 
certificate,  and  Is  Informed  that  It  bad  been 
sold,  is  entitled  to  recover  the  value  of  the 
•ertlficate  as  of  the  time  of  the  tender  and  de- 
mand.    Hopper  V.  Smith,  63  How.  Pr.  34. 

And  while  the  disposition  of  a  warrant 
pledged  by  the  pledgee  without  giving  the 
pledgeor  an  opportiulty  to  redeem  it  or  any 
notice  of  sale  after  the  Indebtedness  secured  Is 
due.  Is  a  conversion  which  would  rrader  the 
pledgee  liable  for  the  value  of  the  warrant  at 
the  time  of  the  conversion  with  legal  Interest 
from  that  day,  the  recovery  of  the  value  of  such 
warrant  cannot  be  had  where  the  pledgee  has 
credited  the  pledgeor  with  the  full  value  of  the 
warrant,  and  he  has  received  the  benefit  of  what 
he  would  recover  if  the  action  could  be  main- 
tained.    Reardon  v.  Patterson,  19  Mont.  231. 

c  A$  noien  and  other  ehoses  in  action. 

Collateral  securities  are  held  by  a  creditor  as 
the  agent  or  trustee  of  his  debtor  to  be  col- 
lected for  the  benefit  of  the  debtor  in  discharge 
of  the  principal  debt,  and  if  he  undertakes  to 
transfer  them  to  third  persons  without  the  au- 
thority of  the  principal  debtor  he  will  be  held 
to  have  elected  to  take  them  for  the  amount 
due  upon  their  face  in  satisfaction  to  that  ex- 
tent of  the  principal  debt.  Hawks  v.  Hlnch- 
cllff,  17  Barb.  492. 

And  the  amount  expressed  upon  the  face  of 
notes  placed  in  the  hands  of  another  as  col- 
lateral security  for  a  specified  purpose  with  In- 
terest from  their  maturity  up  to  the  time  of  the 
conversion  and  then  interest  on  the  aggregate 
from  that  time  to  the  verdict,  is  the  proper 
measure  of  damages  for  their  conversion  where 
the  pledgee  puts  it  out  of  his  power  to  redeliver 
them  when  the  purposes  tor  which  they  were 
pledged  are  satisfied.  St.  John  v.  O'Connel,  7 
Port.  (Ala.)  466.  And  see  Hassard  v.  Duke, 
64  Ind.  220,  supra,  II.  b,  4. 

It  is  the  value  of  the  pledge  at  the  time  of 
the  conversion  in  excess  of  the  demand  secured 
by  it  with  legal  Interest  thereon  from  the  time  of 
the  conversion.     Gay  v.  Moss.  34  Cal.  125. 

So,  the  measure  of  damages  in  an  action 
against  the  maker  of  a  note,  brought  by  an  In- 
dorsee to  whom  It  had  been  delivered  as  col- 
lateral security  for  the  payment  of  notes  dis- 
counted for  the  benefit  of  the  indorser,  Is  the 
amount  due  on  the  debts  embraced  by  the  secu- 
rity, and  it  Is  incumbent  on  the  plaintiff  to 
show  what  debts  were  Intended  to  be  secured 
by  the  pledge,  and  the  amounts  remaining  due 
thereon.  Maitland  v.  Citizens'  Nat.  Bank,  40 
Md.  540.  17  Am.  Rep.  620. 

And  a  pledgee  of  a  mortgage  note  in  whose 
hands  it  had  been  placed  to  secure  a  debt  due 
him  from  the  pledgeor,  who  sells  the  property 
mortgaged  for  a  sum  less  than  the  amount  of 
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the  note,  and  Immediately  resells  It  for  a  larger 
sum  than  that  of  the  amount  of  the  note,  be- 
comes liable  to  the  pledgeor,  not  for  the  price 
at  which  the  property  was  resold,  bat  merely 
for  the  amount  of  the  note.  Blchardson  t. 
Mann,  30  La.  Ann.  1060. 

But  while  an  obligor  Is  usually  entitled  prima 
facie  to  the  face  value  of  money  securities  con- 
Terted  by  a  pledgee,  the  pledgee  has  the  right 
to  show,  in  reduction  of  damages,  the  pay- 
ment In  whole  or  in  part,  the  Inability  of  the 
maker  to  pay,  a  release,  invalidity  of  the  instru- 
ment, or  any  other  matter  which  would  legiti- 
mately affect  or  diminish  Its  value,  the  proper 
measure  of  damages  being  the  value  of  such  se- 
curity at  the  time  of  the  conversion,  with  in- 
terest to  the  time  of  trlaL  Walley  v.  Deseret 
Nat.  Bank,  14  Utah,  806. 

And  the  measure  of  damages  in  an  action  by 
a  pledgeor  against  the  pledgee  for  damages  for 
the  wrongful  conversion  of  a  note  where  there 
was  evidence  that  the  maker  of  the  note,  though 
honest,  was  regarded  as  In  failing  circum- 
stances, and  that  the  best  paper  in  the  country 
was  at  a  large  discount,  is  not  the  face  value 
of  the  note,  but  its  market  value.  Brfghtman 
V.  Reeves,  21  Tex.  70. 

And  the  measure  of  damages  for  a  disposi- 
tion by  a  pledgee  of  notes  pledged  as  collateral 
security  not  authorized  by  law  or  by  any  agree- 
ment  of  the  parties  by  way  of  set-off  in  an  ac- 
tion on  the  original  indebtedness,  where  it  ap- 
pears that  the  collateral  was  not  worth  its  face 
value,  is  its  actual  value  at  the  time  of  the  dis- 
position of  the  same  by  the  pledgee.  Richard- 
son V.  Ashby,  132  Mo.  238. 

So,  the  fact  that  the  maker  of  a  note  pledged 
as  security  kept  his  property  concealed  or  cov- 
ered up  in  the  name  of  other  parties,  where  It 
could  not  be  found  or  reached  by  execution, 
would  tend.  If  shown,  to  affect  the  value  of  his 
paper,  and  Is  properly  admissible  on  the  ques- 
tion of  the  amount  of  damages  in  an  action  by 
the  pledgeor  against  the  pledgee  for  the  con- 
version of  the  note.  Walley  v.  Deseret  Nat 
Bank,  14  Utah,  306. 

And  It  is  competent  for  tiie  defendant  In  an 
action  by  a  pledgeor  against  a  pledgee  of  a  note 
for  the  conversion  of  the  note  to  show  in  his 
defense.  In  reduction  of  damages,  the  insolvency 
oir  Inability  of  the  maker  to  pay,  or  any  other 
matter  which  would  legitimately  affect  or 
diminish  its  value,  or  which  would  tend  to 
show  insolvency  or  want  of  business  integrity. 
ntid. 

And  the  proper  return  of  executions  nulla 
bona  issued  upon  valid  judgments  against  the 
maker  of  a  note  Is  prima  facie  evidence  of  his 
Insolvency  at  the  time,  in  an  action  by  the 
pledgeor  of  the  note  against  the  pledgee  for  a 
conversion  thereof.     Ibid. 

And  the  testimony  of  the  maker  of  a  note 
In  an  action  by  a  pledgeor  against  a  pledgee 
thereof  for  its  conversion,  to  the  effect  that  he 
had  a  short  time  before  stated  that  he  had  no 
property  that  creditors  could  reach.  Is  admis- 
sible as  tending  to  show  his  financial  ability  and 
as  affecting  his  credit  as  a  witness,  and  as  con- 
tradicting and  qualifying  his  testimony  in  chief, 
where  he  had  given  testimony  to  show  V's  sol- 
vency and  ability  to  pay  his  <lebts.     Ibid. 

The  defendant  In  an  action  by  a  pledgeor 
against  the  pledgee  for  the  conversion  of  notes 
pledged  is  limited  In  his  proof,  however,  to  the 
market  value  of  the  notes  and  the  solvency  or 
insolvency  of  the  maker  for  a  period  between 
the  date  of  the  pledge  and  the  date  of  the  al- 
leged conversion,  and  is  precluded  from  showing 
their  value  or  the  insolvency  of  the  maker  dur- 
ing the  following  year.  Ibid,  F.  H.  B. 
4.3  L.  R.  A. 
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*!•    A  ehlld  beirottem  br  paremta  ^vrli* 
-vwer^    »t    tlt«  tlm«  not    Imtemuirrled, 

and  who  could  not  then  enter  Into  a  legal 
contract  of  marriage,  may  be  legitimated,  un- 
der S  4176,  Rev.  SUt.,  by  subsequent  legal 
marriage  of  the  parents,  and  the  acknowledg- 
ment of  the  child  by  the  father  as  his  child. 
9.  U.,  »n  mmuirried  aaaa,  haA  m  clkllA 
br  R.,  m  married  woman.  R.  afterwards 
became  divorced  from  her  husband,  and  there- 
after M.  intermarried  with  her,  and  acknowl- 
edged the  child  as  his  child.  Held,  that  the 
child  was  thereby  legitimated,  and  upon  the 
death  of  M.  the  child  had  all  the  ri^ts  of 
an  heir  of  his  body. 

(January  17,  1899.) 

ERROR  to  the  Circnit  Court  for  Hamil- 
ton County  to  review  a  judgment  al- 
firming  a  jud^ent  of  the  court  of  Common 
Pleafi  in  favor  of  plaintiff  in  an  action 
brought  to  obtain  the  partition  of  oertain 
real  estate.    Affirmed, 

Sta4>emeiit  by  Bnrket,  J. : 

Margaret  C.  McNicoU  commenced  her  ac- 
tion against  Claribel  Ives  for  the  partition 
of  certain  real  estate  situate  in  the  city  of 
Cincinnati,  and  fully  described  in  the  sec- 
ond item  of  the  will  of  Peter  McNiooll,  de- 
ceased. The  cause  was  heard  in  the  court  of 
common  pleas,  and  there  waR  a  finding  of 
facts  made,  separate  from  the  conel unions  of 
law.  The  entire  will  of  Peter  McNicoll  ap- 
pears in  the  finding  of  facts,  but  only  so 
much  thereof  is  given  here  as  relates  to  the 
controversy  in  hand.  The  court  finds  as  fol- 
lows! 

(1)  That  Peter  McKicoll  a  dtisoen  and 
resident  of  Hamilton  county,  Ohio,  died  in 
the  year  1852,  leaving  his  will,  which  was 
duly  admitted  to  probate  in  said  county,  the 
second  item  of  which  is  as  follows:  **!  give 
and  devise  unto  my  son,  Henry  McXicoU,  for 
the  term  of  his  natural  life,  and  at  his  de- 
cease to  go  to  the  heirs  of  his  body  in  fee, 
the  following  described  real  estate,  to  wit.** 

(Here  follows  a  description  of  the  real  es- 
tate sou£[ht  to  be  partitioned.) 

(2)  That  the  testator's  son,  Henry  Mc- 
NicoU, in  the  year  1856,  was  married  to 
Mary  Qalbraith,  and  the  defendant,  Claribel 
Ives,  is  the  only  offspring  of  such  marriage. 
In  the  year  1863,  Mary  Galbraith  MdCicoU, 
the  mother  of  the  defendant,  was  panted  a 
decree  of  divorce  from  Henry  McViooU  by 
the  court  of  common  pleas  of  Hamilton  coun- 
ty, Ohio. 

(3)  That  Elizabeth  Meyer,  who  is  the 
mother  of  the  plaintiff,  Margaret  C.  Mc- 
Nicoll, waq  married  in  Newport,  Campbell 
county,  Kentucky,  on  the  lOl^h  day  of  De- 

^Headnotes  hj  the  Comt. 

NoCT. — As  to  legitimation  of  children  by  ma? 
riage,  see  Adams  v.  Adams  (Mass.)  18  Lk  & 
A.  275,  and  also  cases  in  note  thereCOb 
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cember,  1867,  to  Samuel  P.  Keasoner,  who 
was  then  a  soldier  in  the  United  States 
army,  stationed  at  the  Newport  Barracks. 
That  said  Samuel  P.  Reasoner  ^as  dis- 
charged July  13,  1869,  at  Newport  Barracks, 
Kentucky,  but  he  again  enlisted  in  tlte  army 
of  the  United  States  on  the  27  th  day  of  De- 
cember, 1869,  at  Cincinnati,  Ohio,  for  a 
period  of  five  years,  and  served  in  Company 
H.  of  the  18th  regiment  of  the  United  States 
infantry.  On  January  10,  1370,  Samuel  P. 
Reasoner  went  with  his  regiment  to  the  state 
of  South  Carolina,  where  he  continued  in  the 
service  of  the  United  States,  in  the  army, 
until  the  27th  of  December,  1874,  when  he 
was  duly  discharged  at  Columbia,  South 
Carolina,  and  where  he  was  again  married 
on  the  7th  day  of  January,  1876.  He  then 
became  domiciled  in  Columbia,  South  Caro- 
lina, where  he  has  ever  since  continued  to 
reside;  and  he  never  left  the  state  of  South 
Carolina,  or  returned  to  the  state  of  Ken- 
tucky, after  the  10th  day  of  January,  1870. 
The  court  finds  as  a  matter  of  fact  that  there 
was  absolutely  nonaccess  and  non intercourse 
between  said  Samuel  P.  Reasoner  and  Eliza- 
beth Reasoner,  his  wife, — that  i»  to  say,  they 
never  saw  each  other,  never  met  each  other, 
and  never  lived  or  cohabited  togethei*, — aft- 
er the  13th  day  of  July,  1869,  up  to  and  in- 
cluding the  time  of  the  present  trial. 

(4)  Elizabeth  Reasoner  oontinui^d  to  re- 
side in  the  state  of  Kentucky  from  July  13, 
1869,  until  the  year  1878,  ami  was  not  ab- 
sent from  that  state  or  the  state  of  Ohio  dur- 
ing that  entire  period  of  time.  The  testa- 
tor's son,  Henry  McNicoll,  an  unmarried 
man,  who  then  and  thereafter  was  a  citizen 
of,  and  resided  and  had  his  domicil  in.  Cin- 
cinnati, Ohio,  became  intimate  with  Eliza- 
beth Reasoner  in  Newport,  Kentucky,  in 
1875  and  thereafter,  and  was  the  father  of 
the  plaintiff.  Margaret  C.  McNicoll,  who 
was  bom  in  Newport,  Kentucky,  on  the  10th 
day  of  September,  1876. 

(5)  About  the  year  1878,  Elizabeth  Rea- 
soner removed  with  her  daughter,  the  plain- 
tiff, to  Cincinnati,  Ohio,  and  on  the  23d  day 
of  April  A.  D.  1899,  she  obtained  a  divorce 
from  her  husband,  Samuel  P.  Reasoner,  by 
the  judgment  of  the  common  pleas  court  of 
Hamilton  county,  Ohio. 

(6)  On  the  27th  day  of  June,  1889,  the 
said  Henry  McNicoll  and  Elizabeth  Reason- 
er, mother  of  the  plaintiff,  were  married  in 
the  city  of  Covington,  Kenton  county,  Ken- 
tucky. They  thereafter  lived  for  one  year 
in  Cincinnati,  Ohio,  and  then  for  two  years 
in  Dayton,  in  Campbell  county,  Kentucky, 
when  they  removed  to  Clermont  county, 
Ohio,  and  there  resided  until  the  10th  day 
of  December,  1893,  when  Henry  McNicoll 
died.  That  said  Henry  McNicoll  was  a  cit- 
izen of,  and  resided  and  had  his  domicil  in, 
the  dty  of  Cincinnati,  Ohio,  continuously 
from  the  year  1870  up  to  and  including  the 
period  of  one  year  after  his  said  marriage  on 
the  27th  day  of  June,  1889. 

(7)  At  all  times  from  her  birth,  in  Sep- 
tember, 1876,  until  his  death,  in  December, 
1893,  Henry  McNicoll  recognized  und  ac- 
knowledged the  said  Margaret  C.  McNicoll 
43  L.  R.  A. 


as  his  daughter,  and  after  his  marriage  with 
her  mother  she  resided  in  the  family  of 
Henry  McNicoll,  who  provided  for  her  edu- 
cation and  support,  and  by  and  in  his  last 
will  and  testament,  which  was  duly  admitted 
to  probate,  he  recognized  her  as  hid  daugh- 
ter, and  named  her  in  his  said  will  and  tes- 
tament as  one  of  his  heirs  and  devisees. 

(8)  The  plaintiiT,  Margaret  C.  McNicoll, 
and  Claribel  Ives  are  the  only  children  or  de- 
scendants of  Henry  McNicoll  who  sui-vived 
him.  The  property  described  in  the  petition 
is  the  property  devised  by  Peter  Mc>ficoll  in 
the  second  item  of  his  will  to  Henry  Mc- 
Nicoll for  life,  and  to  the  heirs  of  his  body 
upon  his  death. 

(9)  During  all  the  time  mentioned  the 
following  provision  has  been  a  part  of  the 
statute  law  of  the  state  of  Kentucky  (Ken- 
tucky Rev.  Stat,  fi  1398) :  **If  a  man  hav- 
ing had  a  child  by  a  woman  shall  afterwards 
marry  her,  such  child,  or  its  descendants,  if 
recognized  by  him  before  or  after  marriage, 
shall  be  deemed  legitimate."  And  the  court 
of  appeals  of  Kentucky,  which  is  the  court  of 
last  resort  in  that  state,  in  the  year  1887  de- 
cided in  the  case  of  Sams  v.  ^ama,  85  Ky. 
396,  that  the  foregoing  statute  of  Kentucky 
does  not  apply  to  a  case  where  a  man  had 
children  during  the  coverture  of  tlio  man 
with  another  woman,  and  who  might  after- 
wards nuirry;  which  said  case  and  the  state- 
ment of  the  law  contained  in  said  decision  is 
now  the  law  of  the  state  of  Kentucky.  And 
the  court  makes  the  decision  of  the  case  of 
Sams  V.  Sams  a  part  of  this  finding  of  fact, 
which,  by  agreement  of  parties  in  open  court, 
may  be  considered  as  a  part  hereof  as  fully 
as  though  the  same  were  herein  set  forth  at 
large.  And  the  said  case  of  Sams  v.  Sams, 
as  it  appears  reported  in  said  volume  of  said 
Kentucky  reports,  may  be  referred  to  as  con- 
stituting a  part  of  this  finding  of  facts. 

Upon  the  facts  so  found  the  court  found 
as  a  conclusion  of  law  that  Margaret  C.  Mc- 
Nicoll is  seised  in  fee  as  a  tenant  in  common 
with  Claribel  Ives  of  the  undivided  one  half 
of  the  real  estate  in  controversy,  and  or- 
dered partition,  to  all  of  which  Cfaribel  Ives 
excepted,  and  filed  her  petition  in  error  in 
the  circuit  court,  seeking  to  reverse  the  judg- 
ment of  the  court  of  common  pleas.  The 
circuit  court  affirmed  the  judgment,  one 
judge  dissenting.  Thereupon  Ciaaibel  Ives 
filed  her  petition  in  this  court  seeking  to  re- 
verse the  judgment  of  the  courts  below. 

Messrs.  Kittredse  A  Wilby,  for  plain- 
tiff in  error: 

If  Margaret  is  not  the  legitimate  daugh- 
ter of  Henry  McNicoll,  she  canrot  take 
under  the  will  of  Peter  McNicoll  a^  one  of 
the  heirs  of  the  body  of  Henry  McNicoll. 

Margaret  was  begotten  and  born  in  Ken- 
tucky, and  at  the  time  of  her  begetting  and 
birth  her  mother.  Mrs.  Reasoner,  re-sided  in 
Kentucky;  and  the  subsequent  marriage  of 
Henry  McNicoll  to  Mrs.  Reasoner  was  in 
Kentucky. 

The  court  of  appeals  of  Kentucky  has 
construed  the  Kentucky  statute  in  Sams  v. 
SamSy  85  Ky.  396,  holding  that  it  does  not 
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confer  legitimacy  upon  an  adulterine  bas- 
tard. 

A  proper  construction  or  application  of 
the  Ohio  statute  excludes  from  its  opera- 
tion an  adulterine  bastard;  and  the  inter- 
pretation given  to  the  like  Kentucky  stat- 
ute by  the  Kentucky  court  of  appeals  in 
the  Sams  Cctae,  supra,  was  correct. 

2  Pingrey,  Real  Prop.  1895,  p.  11S4,  art. 
3;  1  Ballard,  Real  Prop.  8  344;  Cope  v. 
Cope,  137  U.  S.  682,  34  L.  ed.  932. 

To  read  the  statute  as  claimed  by  our  ad- 
versaries leads  to  absurd  con*jequence9,  dis- 
turbing principles  of  policy  and  of  the  gen- 
eral law  protecting  the  marriage  relation. 

United  States  v.  Kirhy,  7  Wall.  4S2,  19  L. 
ed.  278;  Stone  v.  Elliott,  11  Ohio  St.  252; 
Maxwell,  Interpretation  of  Statutes,  95. 

In  Scotland,  where  the  practice  of  legiti- 
mating by  subsequent  marriage  has  long 
prevailed,  the  theory  upon  which  such 
legitimaiting  of  bastards  proceeds  is  by 
means  of  the  assumption  tnat  at  the  date 
of  the  cohabitation  which  produced  the 
bastard  valid  promises  to  marry  had  been 
exchanged  between  persons  who  at  that  time 
were  capable  of  performing  such  promises 
to  marry,  and  that  the  subsequent  marriage, 
between  those  parties  was  in  performance  of 
those  promises,  and  related  back,  therefore, 
to  the  date  of  the  cohabitation. 

Munro  v.  Munro,  7  Clark  &  F.  872. 

The  correct  statement  of  the  purpose  of 
the  legislature  in  passing  this  statute  may 
be  found  in  Wallace  v.  Rappleye,lO^  111.  229. 

The  doctrine  is  one  founded  in  public  pol- 
icy, which  has  in  view,  partly,  at  least,  the 
discouragement  of  illicit  commerce  be- 
tween the  sexes  and  the  fostering  of  mar- 
riage and  the  sustaining  of  the  interests  of 
the  family  created  by  lawful  marriage. 

The  marriage  necessary  to  l^itimate 
previously  born  bastards  must  be  a  valid 
marriage. 

Adams  V.  Adams,  154  Mass.  290,  13  L.  R. 
A.   275;    Greenhow  v.  James,  80   Va.   636. 

Messrs.  Robert  Ramsey,  Joseph  IXT. 
O'Hara,  and  John  If iehole,  for  defendant 
in  error: 

It  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation. 

2  Vattel,  Law  of  Nations,  chap.  17,  §  263 ; 
Patton  V.  Pickaway  County  Sheriff,  2  Ohio, 
396;  Kurd  y.  Robinson,  11  Ohio  St.  232; 
Woodbury  v.  Berry,  18  Ohio  St.  466; 
Smith  Bridge  Co.  v.  Bowman,  41  Ohio  St. 
37;  Deem  v.  Millihin,  6  Ohio  C.  C.  367; 
Shellenberger  v.  Ransom,  41  Neb.  631,  25  L. 
R.  A.  564,  39  Cent.  L.  J.  217;  Carpenter's 
Estate,  170  Pa.  203,  29  L.  R.  A.  145,  41  Cent. 
L.  J.  377. 

It  is  reasonable  to  suppose  that  the  legis- 
lature, in  adopting  this  provision,  did  so  in 
view  of  the  construction  which  had  been 
put  up<m  it,  and  with  the  intention  that  it 
should  receive  the  same  construction  here. 

FavoHte  v.  Booher,  17  Ohio  St  655;  Malt- 
hy  V.  Cooper,  Morris  (Iowa)  60;  Potter's 
Dwarr.  Stat.  p.  274,  note,  4;  Sutherland, 
Stat.  Constr.  %  256. 

The  statute  in  question  was  taken  bodily 
from  the  statute  book  of  Virginia. 
43  L.  R.  A. 


12  Hening's  Stat  at  L.  139,  passed  in  Oc- 
tober, 1785. 

The  legislature,  conceiving  that  the  rule 
of  descents  by  the  common  law  was  not  well 
adapted  to  the  genius  of  the  people  and  the 
form  of  our  government,  totally  changed  it 
by  the  act  of  October,  1785,  which  appears 
to  have  provided  for  every  possible  case. 

Browne  v.  TurberviUe,  2  Call   (Va.)   391. 

The  issue  of  a  woman  by  a  second  mar- 
riage which  took  place  during  the  lifetime  of 
her  first  husband,  are  legitimate  after  the 
death  of  their  father. 

Stones  Y,  Keeling,  5  Call  (Va.)  143:  Tem- 
pleman  v.  Steptoe,  1  Munf.  339;  Davis  v. 
Rowe,  6  Rand.  (Va.)  355;  Oarland  v.  Harri- 
son, 8  Leigh,  368. 

The  identity  of  both  parents  being  estab- 
lished by  a  subsequent  formal  marriage  and 
recognition  on  the  father's  part,  the  child 
shall  inherit  frcHn  both,  whetlier  it  be  an 
adulterine  child  or  not. 

Penn  v.  Cow,  16  Ohio,  32;  Drake  v.  Rog- 
ers, 13  Ohio  St  21 ;  Wright  v.  Lore,  12  Ohio 
St  619;  if  orris  v.  Williams,  39  Ohio  St 
554. 

The  provisions  of  a  statute  ought  to  re- 
ceive such  reasonable  construction,  if  the 
words  and  subject-matter  will  admit  of  it 
as  that  existing  rights  oi  the  public  or  of  in- 
dividuals be  n^  infringed. 

Moore  v.  Vance,  1  Ohio,  12 ;  Allen  v.  Lit- 
tle, 5  Ohio,  71;  Brown  v.  Farran,  3  Ohio. 
140. 

The  particular  question  before  us  has 
been  settled  by  weight  of  authority. 

Sutphin  v.  Cox,  1  Western  Law  Monthly, 
346;  Bawbecker  v.  Hawbecker,  43  Md.  516; 
Carroll  v.  Carroll,  20  Tex.  731 ;  SnanUm  v. 
Walshe,  81  Md.  118;  Schouler,  Dom.  Rd. 
4th  ed.  1889,  §  226;  Blythe  v.  Ayres,  96  Cal 
670,  19  L.  R.  A.  40;  Brewer  v.  Blo%igher^  14 
Pet  178,  10  L.  ed.  408. 

The  law  of  the  place  where  the  property  is 
situate  governs  the  descent  and  alienation  <rf 

Morris  v.  Williams,  39  Ohio  St.  554;  Jomei 
▼.  Rohinsof^  17  Ohio  St.  171 ;  Hutchinson  In- 
vest. Co.  V.  Caldwell,  152  XJ.  S.  65,  38  L.  ed. 
356;  Harvey  v.  Ball,  32  Ind.  98;  Story,  ConlL 
L.  §  428;  Wharton,  Conil.  L.  %  273;  2 
Wait,  Act  &  Def .  p.  644 ;  3  Am.  &  £ng.  Ene. 
Law,  p.  663 ;  Birtwhistle  v.  VardiU,  7  Clark 
&  F.  895 ;  Munro  v.  Munro,  1  Rob.  App.  492 ; 
Jones  V.  Marable,  6  Humph.  116;  Potter  v. 
Titcomb,  22  Me.  300;  Stoltz  v.  Doering^  112 
ni.  234;  Loring  v.  Thomdike,  5  Allen,  257: 
Blythe  v.  Ayres,  96  Cal.  532,  19  L.  R.  A.  40. 

Where  the  will  disposes  of  real  property, 
the  laws  of  the  place  where  the  r&gd  estate 
is  situate  are  to  govern. 

1  Redf.  Wills,  4th  ed.  398,  and  note;  1  Jar- 
man,  Wills,  Bigelow's  ed.  1893,  1. 

The  testator's  domicil  governs. 

2  Wait,  Act  &  Def.  p.  646;  Harrison  r. 
Vicoon,  9  Pet  483,  9  L.  ed.  201 ;  Story,  Confl. 
L.  fi$  404,  405;  3  Am.  ft  Eng.  Enc  Law,  pp. 
632,  635,  637 ;  Dannelli  v.  Dannelli,  4  Bush, 
51 ;  Gibson  v.  McNeely,  11  Ohio  St.  131. 

The  domicil  of  the  father  determines  the 
capacity  of  the  child  for  legitimation. 
Jacobs,  Domicil,  §§  30  et  seq.;  Blythe  v. 
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Ayre8,  96  Cal.  532,  19  L.  R.  A.  40;  Rosa  y. 
Ro88,  129  Mass.  249,  37  Am.  Kcp.  321 ;  Munr 
ro  Y,  Munro,  1  Rob.  App.  492;  Wharton, 
Confl.  L.  §§  240-247;  6  Am.  &  £ng.  Enc. 
Law,  p.  861. 

Wright  v.  Lore,  12  Ohio  St.  619;  Morris 
V.  Williams,  39  Ohio  St.  554;  Sneed  v. 
Etoing,  5  J.  J.  Marsh.  460,  22  Am.  Dec.  41 ; 
Harris  v.  Ha/rris,  85  Ky.  49 ;  and  Leonard  v. 
Brasirell,  99  Ky.  528,  36  L.  R.  A.  707,— are 
very  inuch  in  point  and  on  principle  conclu- 
sive. 

There  is  always  a  disposition  to  shield  and 
favor  the  innocent  children,  and  to  lend  them 
a  helping  hand  towards  obtaining  their  in- 
heritance. 

Bingham  v.  iftHer,  17  Ohio,  445,  49  Am. 
Dec.  471;  Knifpn  v.  Schaffer,  12  Ohio  C.  C. 
753 ;  Re  Matthias,  63  Fed.  Rep.  523 ;  Cope  v. 
Cope,  137  U.  S.  682,  34  L.  ed.  832;  f^tones  v. 
Keeling,  5  Call  (Va.)  143;  Hawbecker  v. 
Hawhecker,  43  Md.  516;  Oreen  v.  Qr^en,  126 
Mo.  17 ;  Blythe  v.  Ayres,  96  Cal.  532,  19  L. 
R.  A.  40. 

The  statute  legitimates  for  everv  purpose. 

Kniffin  v.  Schaffer,  12  Ohio  C.  C.  753;  13 
Am.  &  Eng.  Enc.  Law,  p.  227,  note;  Mc- 
Kamic  v.  Baskerville,  86  Tenn.  459 ;  Monson 
V.  Palmar,  8  Allen,  556;  Loring  v.  Thorn- 
dike,  5  Allen,  257;  Miller's  Appeal,  52  Pa. 
113;  McGunnigle  v.  McKee,  77  Pa.  81,  18 
Am.  Rep.  428*;  Bretoer  v.  Hamor.  83  Me.  251 ; 
Hicks  V.  Smith,  94  Ga.  809;  Williams  v. 
Williams,  11  Lea,  652. 

Bvrket,  J.,  delivered  the  opinion  of  the 
court : 

While  the  court  finds  that  Mr.  Reasoner 
and  Mrs.  Reasoner  were  married  at  a  certain 
time,  and  that  she  obtained  a  divorce  from 
him  at  a  certain  time  thereafter,  there  is  no 
finding  that  he  obtained  a  divorce  from  her ; 
and  an,  in  reviewing  a  judgment  based  upon 
a  finding  of  facts,  facts  not  found  are  re- 
garded as  not  existinjj;^  this  record  must  be 
construed  as  showing  that  Mrs.  Re:isoner 
was  the  wife  of  Mr.  Reasoner  at  the  time  her 
daughter,  Margaret  C,  was  begotten.  The 
court  finds,  in  effect,  that  the  child.  Mar- 
garet C,  is  the  offspring  of  Henry  McNicoU, 
an  unmarried  man,  and  Mrs.  Reasoner,  a 
married  woman.  The  child  is,  therefore, 
what  is  known  as  an  "adulterine  bastard," 
begotten  of  an  adulterous  connection  be- 
tween a  man  and  woman  who  at  that  time 
could  not  make  a  valid  contract  of  marriage. 
The  legal  obstacle  to  their  marriage  was  aft- 
ei^ards  removed  by  divorce  obtained  by 
her,  and  they  were  shortly  thereafter  legally 
married,  ai^d  the  child  at  once  became  a 
member  of  his  family,  and  was  recognized 
and  acknowledged  by  him  as  his  child,  up  to 
the  time  of  his  death,  and  was  so  treated  in 
his  last  will  and  testament.  The  child  now 
claims  that  she  was  and  is  thereby  legiti- 
mated under  our  statute,  and  entitled  to  one 
half  of  the  property  devised  by  Peter  Mc- 
NicoU to  Henry  McNicoll  for  the  term  of  his 
natural  life,  and  at  his  decease  to  go  to  the 
heirs  of  his  body;  while  Clairbel  Ives,  the 
only  child  of  Henry  McNicoll  begotten  in 
lawful  wedlock,  claims  that  an  adulterine 
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bastard  cannot  become  legitimated  under  our 
statute  by  the  subsequent  marriage  of  the 
parents,  and  that,  therefore,  Margaret  C. 
McNicoll  has  no  interest  in  the  property,  and 
is  not  entitled  to  have  partition  thereof. 

By  the  civil  law,  the  taw  of  Scotland,  and 
the  Code  Napoleon,  an  adulterine  bastard 
oould  not  become  legitimated  by  the  subse- 
quent legal  marriage  of  the  parents.  All 
bastards  who  were  the  offspring  of  parents 
who  might  legally  marry  at  the  time  of  be- 
getting such  bastards  might  become  legiti- 
mated by  the  subsequent  marriage  of  the  pa- 
rents followed  by  an  acknowledgment  of  the 
child  by  the  father  as  being  his  child.  Under 
the  common  law  of  England  there  could  be 
no  legitimating  of  basSirds,  whether  adul- 
terine or  otherwise.  This  was  the  state  of 
the  law  in  Europe  as  to  legitimating  bastards 
when  our  first  statute  on  the  subject  was 
passed, — Feb.  22,  1805  (3  Ohio  Laws,  p. 
281).  Our  statute  of  that  date  is  a  tran- 
script of  the  statute  of  Virginia  on  the  same 
subject  passed  in  1785,  and  entitled  *'An  Act 
Concerning  the  Course  of  Descents.'*  12 
Hening*s  Stat  p.  139.  The  bill  was  drafted 
and  reported  oy  a  ccmimittee,  of  which 
Thomas  Jefferson  was  one,  after  some  years 
of  deliberation,  and  was  adopted  by  the  Vir- 
ginia legislature,  omitting  the  exception  of 
the  civil  law  and  the  law  of  Scotland  as  to 
adulterine  bastards,  and  disregarding  the 
common  law  of  England,  which  prevented 
all  bastards  from  being  lesritimated.  The 
statute  of  Virginia  did  not  follow  nor  adopt 
any  of  the  European  laws  as  to  bastards,  but 
enacted  a  new  statute  on  the  subject,  to  be 
construed  and  enforced  by  reference  to  the 
words  used  in  the  statute  itself,  untram- 
meled  by  the  rules  of  the  civil  law.  The 
courts  of  Virginia,  both  before  and  after  the 
adoption  of  our  statute,  construed  the  stat- 
ute of  that  state  as  having  abrogated  the 
exception  of  the  civil  law  as  to  adulterine 
bastards.  Stones  v.  Keeling,  5  Call  (Va.) 
143;  Browne  \,  Turhervill€,2CM.  (Va.)  391; 
Templeman  v.  Steptoe,  I  Munf.  339;  Davis 
V.  Rotce,  6  Rand.  (Va.)  355;  Garland  v.  Har- 
rison, 8  Leigh,  368.  When  we  adopted  in  this 
state  the  Virginia  statute  as  to  bastArds,  we 
adopted  with  the  statute  the  construction 
placed  upon  it  by  the  courts  of  Virginia,  and 
at  each  re-enactment  of  the  statute  we  ac- 
quiesced in  the  constructions  up  to  that  time 
placed  upon  the  statute  by  the  courts  of  Vir- 
ginia, no  construction  having  in  the  mean- 
time been  placed  upon  the  statute  by  our  own 
courts.  Favorite  v.  Booher,  17  Ohio  St.  548. 
As  the  exception  as  to  adulterine  bastards 
existed  in  the  civil  law  and  in  the  law  of 
Scotland,  and  was  omitted  from  the  Virginia 
statute,  it  must  be  presumed  and  held  that 
such  omission  was  intended,  and  that  it  was 
the  purpose  of  the  Virginia  legislature  to 
wipe  out  tfce  exception  as  to  adulterine  bas- 
tards, and  to  permit  them  to  be  legitimated 
the  same  as  other  bastards.  When  the  leg- 
islature of  this  state  adopted  the  Virginia 
statute,  in  1805,  it  was  familiar,  not  only 
with  the  Virginia  statute,  but  also  with  the 
civil  law,  the  law  of  Scotland,  the  common 
law  of  England,  and  the  Code  Napoleon;  and 
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tha  omiMioD  of  the  ezoeption  u  to  adulter- 
ine baetardB  was  not  i^  ignorance  of  those 
la.ws»  but  was  with  the  purpose  of  wiping 
out  the  exception,  and  doing  justice  to  the 
innocent  <^8iNring. 

It  is  urged  by  counsel  for  plaintiff  in  er- 
ror thaty  while  the  words  of  our  statute  are 
broad  enough  to  include  adulterine  bastards, 
the  generiu  assembly^  could  not  have  in- 
tended to  include  them,  because  to  do  so 
would  be  against  public  policy,  would  dis- 
turb the  general  law  protecting  the  mar- 
riage relation,  and  lead  to  absurd  conse- 
quences, and  that  married  people  should  not 
be  encouraged  to  forsake  their  marriage 
vows,  and  cohabit  with  others  in  anticipar 
tion  of  a  future  marriage  with  a  view  of 
making  their  offspring  legitimate ;  and  these 
considerations  induct  the  decision  in  l^e 
case  of  8atns  t.  8am8,  85  Ky.  39C.  There 
can  be  no  public  policy  in  this  state  in 
conflict  with  a  valid  statute  of  the  state. 
Public  policy  must  always  yield  to  a  val- 
id statute.  The  general  assembly  has  the 
power  to  enact  a  law  Intimating  adulter- 
ine bastards,  and  there  would  be  no  absurd- 
ity in  so  doing.  Neither  would  such  a  stat- 
ute disturb  the  general  law  protecting  the 
marriage  relation,  nor  the  law  of  crimes  and 
misdemeanors,  nor  the  law  as  to  public  mor- 
alb.  The  subject  of  marriage  and  divorce, 
and  the  subject  of  adultery  and  fornication, 
and  the  subject  of  public  morals,  are  all  care- 
fully provided  for  and  protected  by  separate 
chapters  and  sections  of  our  statutes;  and, 
if  the  general  assembly  desired  to  prevent 
adulterine  bastards  from  becoming  legiti- 
mated, some  provision  to  that  effect  would 
be  found  in  some  of  the  statutes.  No  such 
provision  is  found,  but,  on  the  contrary,  § 
4175,  Rev. Stat., has  been  enacted,  as  follows: 
''When  a  man  has  by  a  woman  one  or  more 
children,  and  afterwards  intennarries  with 
her,  such  issue,  if  acknowledged  by  him  as 
his  child  or  children,  shall  be  deemed  legiti- 
mate; and  the  issue  of  parents  whose  mar- 
riage is  deemed  nnll  in  law  shaU  neverthe- 
less be  legitimate."  The  force  and  effect  of 
this  section  begin  after  the  sections  as  to 
marriage,  divorce,  adultery,  fornication,  and 
public  morals  have  expended  their  force. 
After  marriage  and  divorce,  and  after  pros- 
ecutions for  adultery  and  fornication,  and 
to  protect  public  morals,  there  are  often 
adulterine  bastards  existing,  whose  parents 
have  thereafter  become  legally  married,  and 
have  recognized  and  adknowledged  them  as 
their  children;  and  the  purpone  of  our  stat- 
ute is  to  legitimate  such  children,  and  to 
permit  them  to  inherit  from  the  father  as 
well  as  the  mother.  Thereby  justice  is  done 
to  the  innocent  offspring  without  in  any 
manner  impinging  upon  the  laws  as  to  the 
marriage  relation  or  as  to  public  morfils. 
Those  laws  are  allowed  to  hav^  their  full 
force  and  effect,  and  this  statute  as  to  bas- 
tards provides  for  a  state  of  things  existing 
after  the  other  Statutes  have  been  fully  ex- 
ecuted. Neither  would  such  a  statute  en- 
courage married  persons  to  forsake  their 
marriage  vows,  and  cohabit  with  others,  in 
anticipation  of  a  future  marriage,  with  a 
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view  of  thereby  making  their  offspring  legiti- 
mate. The  adulterous  connection  is  not 
had  with  a  view  to  subsequent  marriage  and 
legitimating  children,  but  with  a  view  to 
present  pleasure;  and  the  anient  hope  and 
desire  usually  exist  that  no  offspring  should 
result  therefrom;  and  this  section  was  en- 
acted to  enable  parents,  when  all  impedi- 
menta to  a  legal  marriage  should  be  removed, 
to  intermarry,  and  recognize  and  adcnowl- 
edge  their  (^spring,  and  thereby  in  a  meas- 
ure atone  for  toe  sins  of  the  past,  and  do  jus- 
tice to  their  innocent  and  uufortunate  chil- 
dren. Viewed  in  this  lights  the  statute  is  a 
righteous  enactment,  while  to  visit  the  sins 
of  the  parents  upon  the  innooent  and  help- 
less offspring  would  shock  eveiy  sense  of 
right  and  justice. 

Again,  it  is  dear  that  after  the  birth  of  an 
adulterine  bastard,  all  obstacles  being  re- 
moved, parents  may  legally  marry,  and  en- 
joy all  the  rights  and  privileges  of  marriage. 
They  may  inherit  from  each  other  under  our 
statute,  and  to  allow  them  to  marry  and  en- 
joy all  the  fruits  thereof,  and  deprive  their 
(^spring  from  inheriting  from  them,  woold 
seem  rimk  injustice;  and  it  cannot  be  pre- 
sumed, without  dear  words  to  that  effect 
that  the  legislature  intended  sudi  an  unjust 
result.  To  so  hold  would  be  to  reward  the 
guilty  parents  and  punish  the  innocent  off- 
spring. That  our  statute  was*  intended  for 
the  benefit  and  protection  of  the  innooent  off- 
spring, and  not  for  their  punishment  on  ac- 
count of  sins  committed  by  tlieir  parents,  is 
shown  by  the  cases  of  Wright  v.  Jjorc,  12 
Ohio  St.  619;  Morris  r,  Williams,  39  Ohio 
St.  554.  If  the  purpose  of  our  law  is  to  pun- 
ish the  bastard  children  for  the  errors  of  the 
parents,  to  be  consistent  the  children  should 
be  prevented  from  inheriting  f ix>m  the  moth- 
er as  wdl  as  the  father  after  the  marriage  of 
the  parents.  It  is  said  that  the  mother  is 
always  known,  but  the  father  is  not.  But 
when  the  father  marries  the  mother,  and  rec- 
ognizes and  acknowledges  the  children  as  his 
own,  he  thereby  makes  himself  known,  and 
thereafter  there  is  no  more  reason  for  deny- 
ing inheritance  to  them  from  him  than  from 
the  mother. 

Again,  the  weight  of  authority  in  this 
country  is  in  favor  of  the  defendant  in  error. 
Carroll  v.  Carroll,  20  Tex.  731 ;  HoAJohecker  t. 
Hawhecker,  43  Md.  516;  Blythe  v.  .lyres.  96 
Cal.  532,  19  L.  R.  A.  40;  Schouler,  Dom.  Rd. 
p.  226 ;  Sutphin  v.  Cow,  1  Western  Law  Month- 
ly, 346.  Opposed  to  these  authorities  is  the 
case  of  Sams  v.  Sams,  85  Ky.  396.  That  case 
is  cited  by  Pingrey  on  the  Law  of  Real  Prop- 
erty, §  1143;  by  Ballard  on  the  Law  of  Real 
Property,  §  4175;  Cope  v.  Cope,  137  U.  S. 
682-685,  34  L.  ed.  832.  833;  Latin  Maxims 
and  Phrases  by  John  Trainer,  450;  Rapalje 
&  Lawrence,  Law  Diet.  p.  11^;  The  Law  of 
Persons  and  Personal  Property,  by  Dwight^ 
257.  The  only  adjudged  case  is  f^ams  v. 
!!?a^ms,  85  Ky.  396,  and  aU  the  cita;tions  and 
references  are  to  that  case,  and  most  of  them 
refer  to  the  case  in  language  indicating  a 
doubt  as  to  its  soundness. 

Again,  the  language  of  the  f^tatute  is  too 
clear  to  require  construction:  ''When  a  man 
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bas  by  a  woman  one  or  more  children,  an^ 
afterwarcU  intermarries  with  her/'  etc.  ''A 
man"  means  any  man,  and  "n,  woman" 
means  any  woman.  There  are  no  exceptions. 
If  he  is  a  man  and  she  is  a  woman,  no  mat- 
ter what  their  previous  lives  may  have  been, 
they  come  within  the  langua^Qre  of  the  stat- 
ute, and,  when  legally  married,  and  the  for- 
mer issue  acknowledged  by  him  as  his  child, 
such  issue  becomes  thereby  les^itimated,  even 
though  it  is  an  adulterine  bastard.  Take 
the  case  at  bar.  Mr.  McNicoll  was  a  man, 
Mrs.  Reasoner  was  a  woman.  He  had  a 
child  by  her,  and  afterwards  intermarried 
with  her,  and  acknowledged  the  child  as  his 
child.  The  statute  says  that  in  such  case 
the  child  shall  be  deemed  legitimate.  Noth- 
ing is  said  in  the  statute  as  to  whether  the 
parents  could  or  could  not  lei^illy  marry  at 
the  time  the  child  was  begotten.  Tlie  gen- 
eral assembly  having  attached  no  such  condi- 
tion, the  courts  can  attach  none,  and  to  do  so 
would  be  judicial  legislation. 
Judgment  affirm^. 


CINCTNNATI,  NEW  ORLEANS,  ft  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Plff. 
♦fi  Err,, 

V. 

CITIZENS'  NATIONAL  BANK  of  Cincin- 
nati, Ohio  et  al. 

(56  Ohio  St.  851.) 

*1.  A  oertlllc»te  of  atoek  of  »  eorpora» 
tion  In  tlie  ii«iia.l  form  la  «b  ««aiir- 
mnee  to  the  world  that  the  person  named 
Is  the  owner  of  the  nnmber  of  shares  of  Its 
capital  stock  stated  therein,  and  that  these 
shares  will  be  transferred  on  the  books  of  the 
company  to  one  purchasing  the  same  on  a 
surrender  of  the  certificate  with  a  proper  as- 
signment :  and  one  who  pnrchases  such  certifi- 
cate In  the  market,  without  knowledge  of  any 
fraud  In  Its  Issue,  Is  entitled  to  have  It  trans- 
ferred to  him  OD  the  books  of  the  company, 
and  If.  on  demand,  such  transfer  Is  refused, 
may  recover  of  the  company  Its  value  at  the 
time  of  the  demand. 

9.  W^here  certlftcAtea  of  tlte  atoelc  of 
»  eonip»B7'  »re  repaired  to  be  lasiied 
by  the  president  and  the  secretary  under  the 
seal  of  the  company,  and  no  other  mode  Is 
provided  or  can  be  used,  and  neither  the 
secretary  nor  the  president  Is  prohibited  from 
holding  stock,  and  both,  with  Its  knowledge, 
do  in  fact  hold  stock,  the  fact  that  a  certifi- 
cate Is  Issued  In  favor  of  the  secretary  Is  not» 
of  Itself*  sufficient  to  put  a  party  on  Inquiry 
as  to  whether  the  secretary  Is  rightfully  the 
owner  of  It. 

8.  "Bt  reaaoii  of  ^vrliat  «ppe«r«  on  tbe 
fnce  of  a,  certlllcate  of  stoclc,  and  the 

fact  that,  as  a  matter  of  general  knowledge 
In  the  business  world,  such  certificates  of 
stock  are  extensively  purchased  as  Invest- 
ments, with  no  other  Inquiry  than  as  to  the 
genuineness  of  the  signatures  of  the  officers 

^Headnotes  by  the  Coukt. 


to  the  certificates,  and  that  such  use  of  them 
adds  to  the  value  of  the  stock  of  a  company, 
and  Is  largely  to  Its  advantage,  the  company 
Is  charged  with,  the  duty  of  observing  care  In 
their  issue,  and  of  supervising  their  agents 
charged  with  the  performance  of  the  duty. 
This  Is  a  duty  it  owes  to  all  persons  dealing: 
in  Its  stock;  and  if,  by  reason  of  Its  negli- 
gence in  this  regard,  spurious  stock  is  issued, 
it  is  liable  in  damages  to  anyone  purchasing, 
it  for  value,  without  knowledge  of  its  fraud- 
ulent character.  And  a  failure  of  the  party, 
under  such  circumstances,  to  Inqi|ire  at  the 
office  of  the  company,  is  not  such  contributory 
negligence  as  will  deprive  him  of  the  right  to 
recover,  although  such  Inquiry  would  have 
disclosed  the  fraudulent  character  of  the  cer- 
tificate. 

(Bhauok,  J.,  di$8enU,y 
(Hay  11,  1807.) 

ERROR  to  a  General  Term  of  the  Superior 
Court  of  Cincinnati  reversing  a  judg- 
ment of  the  Trial  Term  in  favor  of  plaintin 
in  an  action  brought  to  cancel  shares  of  stock 
in  the  plaintiff  corporation  which  were  al- 
leged to  have  heen  fraudulently  issued  by  ita 
s^retary.    Affirmed, 

Statement  by  Mlwaball,  J. : 

At  the  time  of  his  death,  which  occurred 
May  25,  1882,  Geor^re  F.  Doughty  was  the 
secretary  of  the  plaintiff  in  error,  and  had 
been  such  from  the  time  of  its  incorporation 
in  October,  1881.    During  this  time  he  had 
fraudulently  caused  to  be  issued  a  large  num- 
ber of  spurious  certificates  of  the  stodc  of 
the  company,  being  shares  in  excess  of  ita 
capital  stock.    These  certificates  were  in  the 
hands  of  various  individuals,  each  of  whom 
had  eitiier  purchased   what   he   held    from 
Doug'hty,  or  taken  it  in  pledge  for  mon^ 
loaned  him  by  the  holder.  Suits  were  brought 
by  many  of  them  against  the  company  for  the 
value  of  the  stock,  on  its  refusal  to  transfer  the 
stock  to  them  on  the  books  of  the  company; 
and   a   judgment  had  been  obtained  in  one 
case,  and  a  verdiot  in  another,  when  the  suit 
below  was  commenced  in  the  superior,  court, 
against  all  the  individuals  claiming  to  own 
such  stock,  asking  that  they  be  required  to 
set  up  their  claims  to  the  stock  held  oy  them, 
and  ihe  certificates  be  delivered  up  and  canr 
celed.    Tho  defendants  answered  separately, 
each  claiming  that,  whatever  the  ctiaracter 
of  certificates  held  by  him,  he  was  an  inno- 
cent holder  for  value  and  entitled  to  recover 
of  the  company  the  value  of  his  stock.    Two 
set  up  former  adjudications  in  their  favor. 
The  case  was  tried  in  special  term  on  the  is- 
sues.    The  court,  at  the  request  of  the  de- 
fendants,  made   a  separate  finding  of   the 
facts  and  the  law,  and  rendered  judgment  in 
favor  of  the  railway  company.    On  error  to 
the  general  term  the  judgment  was  reversed, 
and  judgments  rendered  in  favor  of  the  de- 
fendants respectively.    The  finding  of  facts 
so  far  as  materied  to  the  question  here  pre- 
sented,— the  right  of  the  company  to  relief 


NoTB. — ^As  to  the  liability  of  a  corporation 
for  fraud  or  forgery  of  Its  officers  in  the  issue 
of  stock,  see  note  to  Fifth  Avenue  Bank  v. 
Forty-Second  Street  ft  G.  Street  Ferry  R.  Co. 
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against  innocent  holders  for  Talue  of  the 
stock, — is  as  follows: 

"First.  That  the  plaintiff  was  incorporated 
under  the  laws  of  Ohio  on  October  8,  1881, 
with  an  authorized  capital  stock  of  $3,000, 
000,  divided  into  shares  of  $100  each,  all  of 
which  shares  were  lawfully  subscribed  for  by 
bona  fide  subscribers,  paid  in  full  in  cash, 
and  proper  certificates  therefor  duly  issued 
to  such  subscribers  on  or  before  October  12, 
1881,  which  certificates  were  dulv  signed  by 
Theodore -Cook,  as  president,  and  by  George 
F.  Douffhty,  as  the  secretary,  of  the  plain- 
tiff, ana  were  evidenced  by  the  genuine  seal 
of  the  plaintiff  corporation.  That  Theodore 
Cook  was  elected  and  qualified  as  president 
of  the  plaintiff  corporation  at  the  date  of  its 
organization,  and  George  F.  Doughty  was 
elected  and  qualified  as  secretary  of  the 
plaintiff  corporation  at  the  date  of  its  or- 
ganization, and  that  the  said  Theodore  Ckx^ 
and  George  F.  Doughty  were  re-elected  and 
qualified  as  president  and  secretary,  respect^ 
ively,  of  said  corporation  on  the  first  Monday 
in  January,  1882,  and  the  said  Theodore 
Cook  continued  to  be  president  thereof  un- 
til January,  1883,  and  the  said  George  V, 
Doughty  continued  to  be  its  secretary  until 
his  death  on  May  25,  1882.  That  the  plain- 
tiff's capital  stock  has  never  been  increased 
by  any  express  action  of  the  directors  or  of 
the  stockholders,  as  provided  by  the  statutes 
of  the  state  in  that  behalf.  That  upon  its 
organization  the  plaintiff  corporation  adopt- 
ed, among  others,  the  following  by-laws  in 
reference  to  the  issue  of  its  certificates  of 
stock,  which  continued  in  force  until  Janu- 
ary, 1883.  'Art  8.  Certificates  of  sto<4c 
shall  be  issued  to  each  subscriber  for  the 
numbor  of  shares  which  he  may  own,  under 
the  corporate  seal  of  the  company,  signed  by 
the  president  and  secretary,  setting  forth  the 
amount  due  upon  each  share.  Art.  9.  It 
shall  be  the  duty  of  the  secretary  to  kee^  the 
office  of  the  company  open  during  business 
hours.  He  shall  be  the  custodian  of  the  seal 
of  the  company,  and  shall  affix  the  same  with 
his  attestation  thereto  whenever  the  official 
business  of  the  company  may  require.  He 
shall  attend  all  meeting  of  the  stockholders, 
directors,  and  executive  committee,  unless 
excused,  and  keep  and  record  a  full  and  true 
minute  of  their  proceedings.  He  shall  also 
attend  the  meetings  of  any  committee  aj^- 
pointed  by  the  directors  or  tftodcholders  if 
requested,  and  keep  a  record  of  their  pro- 
ceedings. He  shall  keep  the  stock  ledger  of 
the  company,  and  make  transfers  of  stock 
upon  the  surrender,  and  properly  indorse  and 
cancel  all  stodc  certificates  which  may  be 
presented  for  transfer.  He  shall  ^ve  bond 
for  $50,000,  with  two  ^ood  securities,  to  be 
approved  by  the  executive  committee.' 

"Second.  All  of  the  stock  certificates  of 
the  plaintiff  issued  by  it,  and  all  the  stock 
certificates  of  the  plaintiff  purporting  to  be 
issued  by  the  plaintiff  and  held  by  the  de- 
fendants, were  in  the  same  form,  and  were  as 
follows,  with  the  blanks  for  the  number  of 
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shares  and  the  party  in  whose  faror  they 
were  issued  filled  in  writing,  to  wit: 

Form  of  Certificate. 
This  is  to  certify  that — ^Is  entitled  to— ^ 
shares  of  one  hundred  dollars  eadi  in  the  cap- 
ital stodc  of  the  Cincinnati,  New  Orleans,  ft 
Texas  Pacific  Railway  Company,  transfer- 
able only  on  the  books  of  the  company,  in 
person  or  by  attorney,  on  the  surrender  of 
this  certificate.  Witness  the  seal  of  the  oom- 
pany  and  the  signature  of  the  president  and 
secretary  at  Cincinnati  this    —  day  of    — ^. 

,  Secretary. 

-^,  PresidenU 
[Corporate  Seal.] 

''Tfa&t  all  of  said  certificates  issued  during 
the  lifetime  of  (xeorge  F.  Doughty,  were 
filled  out  and  signed  by  George  F.  Doughty 
as  secretary.  They  all  bear  the  signature  of 
Theodore  Cook  as  president,  with  the  excep- 
tion of  two,  which  were  signed  by  John  Scott, 
the  vice  president;  and  lul  bore  the  need  of 

Slaintiff  corporation,  affixed  by  George  F. 
doughty,  ito  secretary, 
"•fiiird.  The  certificates,  before  issue,  were 
bound  in  two  books  called  the  'Certificate 
Books,'  with  stubs,  numbered  from  one  to 
five  hundred  in  t^e  first  and  from  five  hun- 
dred to  one  thousand  in  the  second.  Each 
certificate  uears  the  same  number  as  ite  stub. 
The  secretary.  Doughty,  was  provided  with  a 
stock  ledger  and  stock  journal  and  roister 
of  transfers,  and  the  hooks  oontaining  ihe 
blank  certificates,  regularly  numbered,  as 
above  stated.  There  was  no  book  designed 
to  contain  the  actual  transfer  of  the  stock, 
but,  instead  of  that,  each  certificate  was  in- 
dorsed with  a  blank  form  of  assignment,  to 
be  filled  out  when  assigned  or  surrendered, 
in  form  as  follows : 


For  value  received 


sells  to 


the 


stock  within  mentioned,  and  authorize , 

attorney,  to  transfer  t^e  same  on  the 

books  of  the  company. 

Witness  my  hand  and  seal  this day  of 

A.  D.  188-. 

In  presence  of         • 

''The  register  of  transfers  was  a  book  con- 
taining a  regularly  ruled  page  with  numbers 
on  it  to  correspond  with  the  numbers  of  oer* 
tificates,  and  was  arranged  with  reference  to 
each,  so  as  to  permit  the  bookkeeper  to  ahow 
both  the  certificate  from  which  and  the 
one  into  which  it  wsus  transferred.  The 
stock  ledger  simply  kept  a  ledger  ac- 
count with  each  stockholder  and  was  poeied 
from  the  stodc  journal  in  which  the  en- 
tries were  journalized.  The  secretary'* 
(Doughrty's)  mode  of  keeping  the  certifi- 
cate books  was  to  mark  upon  a  stub  of 
the  new  certificate  the  number  of  the  certi- 
ficate surrendered,  in  addition  to  the  date, 
the  names  of  the  transferrer  and  the  trans- 
feree, and  the  number  of  shares.  The  stub 
had  a  place  for  the  receipt  of  the  transferee 
upon  getting  the  new  certificate. 
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"Fonth.  The  president,  Theodore  Oook, 
gave  but  little,  if  any,  personal  attention  to 
transfers  of  stodc,  except  to  sign  the  certifi- 
oates.  After  the  issue  of  ,the  certificates  to 
the  original  subecribers  to  the  capital  stock 
of  the  plaintiff,  th^  president  wtiA  in  the  habit 
of  signing  a  number  of  certificates  in  blank, 
and  leaving  them  with  Doughty,  as  secretary, 
to  be  filled  out  when  necessary  upon  the  pre- 
sentation to  said  Doughty,  as  such  secretary, 
of  outstanding  certificates  for  transfer  duly 
indorsed  as  above  provided,  and  for  no  other 
purpoee.  When  the  said  Doughty  died,  there 
had  been  signed  by  the  president  and  secre- 
tary, with  the  corporate  seal  affixed,  and  re- 
moved from  the  book,  certificates  for  34,000 
shares  of  stock  which  had  not  been  canceled 
or  surrendered  by  them.  The  authorized 
stock  was  30,000  shares. 

"Fifth.  Said  George  F.  Doughty  origi- 
nally subscribed  for  650  shares,  and  received 
therefor  certificates  Nos.  86,  87,  88,  89,  90, 
and  91.  Of  these  Nos.  87,  for  250  shares, 
and  88,  for  50  shares,  belonged  to  others,  who 
paid  the  subscriptions  therefor,  and  the  cer- 
tificates therefor,  indorsed  by  Doughty,  were 
at  once  delivered  to  them,  and  never  again 
came  into  his  possession.  The  certificates 
Nos.  89  for  50  stiares,  90  for  100  shares,  and 
91  for  100  shares,  were  subscribed  for  by  ^aid 
Doughty  on  the  equal  joint  account  of  him- 
self and  defendants  Herman  Klein  &  Son, 
and  issued  in  the  name  of  George  F.  Doughty. 
The  subscription  therefor  was  paid  with 
funds  borrowed  on  a  pledge  of  said  certifi- 
cates 89,  90,  and  91  ,and  on  October  8,  1881, 
by  said  Doughty  and  Herman  Klein  Ik  Son, 
and  such  certificates  were  never  afterwards 
in  the  possession  of  said  Doughty  and  said 
Herman  Klein  &  Son  until  the  same  were 
redeemed  and  returned  to  said  Doughty  on 
May  17,  1882.  On  November  9,  1881, 
Doughty  issued  certificates  Nos.  255  and  256 
to  himself,  and  noted  upon  the  register  of 
transfers  tiiat  they  had  been  issued  upon  the 
surrender  of  certificate  No.  86.  No.  86  was 
then  in  the  bank  of  Kuhn  &  Sons,  and  pledged 
as  above  stated.  On  May  20,  1882,  the  sec- 
retary, Doughty,  delivered  to  Herman  Klein 
A  Son  certificates  Nos.  547  and  548,  for  125 
shares,  but  made  no  entry  thereof  on  the 
books  of  the  company.  On  May  5,  1882, 
Joseph  Kawson  &  Sons  purchased  a  note  of 
George  F.  Doughty  for  $7,500,  secured  by  100 
shares  of  plaintiff's  stock,  represented  by 
certificate  No.  86  which  they  continued  to 
hold  until  November  27.  1882,  and  then  sold 
the  mme  in  the  market.  Subsequently  io 
Doughty *s  death,  to  wit.  on  September  6, 
1882,  Herman  Klein  &  Son,  surrendered  to 
the  company  certificates  Nos.  547  and  548, 
and  Theodore  Cook,  as  administrator  of 
George  F.  Doughty,  surrendered  certificate 
No.  89,  for  50  snares,  and  75  from  certificate 
No.  90,  for  100  shares,  and  the  company  is- 
sued to  Herman  Klein  &  Son  certificates  Nos. 
597  and  598,  for  125  shares.  Said  Doughty 
afterwards  became  the  owner  of  50  shares  on 
December  23,  1881,  represented  by  certifi- 
cate No.  373,  which  he  sold  and  transferred 
to  other  parties  than  the  defendants  herein. 
He  also  became  the  owner,  by  purchase,  of 
25  shares  on  December  31,  1881,  represented 
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by  certificate  No.  434,  which  was  found  in- 
dorsed by  George  F.  Doughty,  in  an  envelbpe 
marked  ^George  F.  Dou^ty,'  in  the  safe  of 
the  company,  and  came  to  the  possession  of 
Theodore  Cook ;  and  the  court  mid  that  said 
certificate  was  the  private  property  of  George 
F.  Doughty^  and  tnat  it  came  into  the  pos- 
session of  Theodore  Cook  as  his  administrar 
tor,  and  was  subsequently  transferred  by  said 
Theodore  Cook,  as  administrator,  to  other 
parties  than  the  defendants  named  in  this 
case.  He  also  became  the  owner  by  pur* 
cfaaae,  on  February  27,  1882,  of  100  shares 
evidenced  by  certificate  No.  466,  which  he 
subsequently  sold  and  transferred  to  parties 
other  than  the  defendants  in  this  case;  and  on 
April,  1882,  said  Doughty  purchased  1  erhare 
of  capital  stock,  evidenced  by  certificate  No. 
513,  which  was  neither  found  in  the  posses- 
sion of  said  Doughty  nor  of  said  plaintiff  at 
the  time  of  his  death.  The  above  were  all 
t.he  shares  which  the  court  find  that  the  evi- 
dence shows  were  ever  held  or  owned  by  said 
Geor^  F.  Doughty. 

"Sixth.  The  court  further  find  the  per- 
sonal account  of  George  F.  Doughty  in  the 
stopk  ledger  at  the  deaUi  of  George  F. 
Doughty  was  as  follows : 

"Dr.  George  F.  Doughty,  1881,  Oct.  15.  To 
Meyer  Behtman,  4,  $5,000.  Dec.  8.  Sundry 
parties,  10,  $1,000. 

"Or.  1881.  Oct.  8.  By  Capital  stock,  3, 
$60,000.  Oct.  8.  By  capital  stock,  3, 
$5,000.  Nov.  11.  By  L.  Markbreit,  7,  $1,- 
000,  Dec.  23.  By  Simon  ft  Huseman,  10, 
$5,000. 

"But  that  the  account,  as  shown  by  com- 
parison with  the  stock-certificate  books  and 
the  register  of  transfers,  was  neither  com- 
plete nor  correct.  And  the  court  find  that 
the  stock- certificate  books  and  the  register  of 
transfers  contain  the  only  entries  of  the  is- 
sue of  fraudulent  certificates  by  said  George 
F.  Doughty.  That  the  entries  upon  the 
stock-certificate  books  and  the  register  of 
transfers  disclose  from  November  9,  1881, 
down  to  the  death  of  said  George  F.  Doughty, 
entry  after  entry  that  was  suspicious  upon 
its  face,  and  was  fraudulent  in  fact,  and  tnat 
very  little  investigation  of  these  books 
would  have  disclosed  the  fraud  which  Dough- 
ty was  engaged  in  perpetrating  in  issuing 
stock  certificates  hereinafter  referred  to,  ana 
found  to  be  spurious  by  the  court;  and  that 
the  directors  and  president  of  the  plaintiff 
company  were  negligent  in  the  examination 
and  supervision  of  the  said  certificate  books 
and  register  of  transfers,  and  of  the  certifi- 
oates  from  time  to  time  surrendered  and  in 
the  possession  of  said  company  for  cancela- 
tion, and  of  the  use  being  made  by  said 
Doughty  of  certificates  signed  in  blank,  and 
that  such  n^ligence  enabled  said  Doughty 
to  commit  the  frauds  hereinafter  returned." 
To  the  latter  part  of  which  finding  plaintiff 
excepted. 

The  seventh,  to  and  including  the  eigh- 
teenth, findings  are  on  the  special  facts  of 
the  case  of  eacn  defendant,  and  are  in  general 
as  summarized  by  the  judge  in  delivering  the 
opinion  in  general  term:  "That  George  F. 
Doughty,  disregarding  his  duty  in  the  prem- 
ises and  without  the  knowledge  of  the  plain- 
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tiff  or  any  of  its  officers  other  than  himself, 
falsely  and  fraudulently  filled  up  the  cer- 
tificates in  his  own  favor  that  had  been 
siffned  in  blank  bv  the  president,  and  eiEher 
fiusely  and  fraudulently  entered  upon  the 
bodes  of  the  company  that  the  certificate  had 
been  issued,  or  falsely  and  fraudulently 
made  no  entry  of  the  certificate  upon  the 
books  of  said  company.  That  the  said  Georp;e 
F.  Doughty  made  and  executed  his  promis- 
sory notes,  and  sold  the  notes  through  a 
banker,  with  the  certificates  properly  in- 
dorsed by  the  said  George  F.  Doughty  for 
transfer.  That  the  defendants  bought  said 
notes  relying  upon  the  representations  in 
said  certificates  contained,  and  made  no  in- 
qniry  in  respect  to  the  vaJidity  of  said  cer- 
tificates, or  the  issue  thereof,  of  any  officer  of 
the  company;  and  that  no  defendant  had  any 
knowledge  of  the  issue  of  any  notes  or  cer- 
tificates by  said  Doughty,  or  in  his  favor, 
other  than  the  notes  and  certificates  bought 
by  him.  It  also  appears  in  these  findings 
that,  although  the  fraudulent  certificates 
bore  dates  ranging  from  November,  1881,  to 
May,  1882,  vet  no  one  of  the  defendants  made 
his  or  her  loan  prior  to  February  18,  1882, 
and  some  of  them  as  late  as  May  20,  1882." 
The  nineteenth  finding  is  as  follows :  "Nine- 
teenth. The  court  further  find  that  each  of 
the  above-named  parties  defendant  are  hold- 
ers and  owners,  respectively,  of  said  promis- 
sory notes ;  that  they  purchased  the  same  in 
the  ordinary  course  of  business,' without  any 
actual  knowledge  of  any  fraud  or  irr^ular- 
ity  of  said  Doughty  in  respect  to  or  in  the 
issue  of,  said  certificates  of  stock,  and  rely- 
ing upon  them  as  genuine  and  valid  security 
for  the  money  advanced  by  them  in  the 
purchase  of  said  notes;  that  each  of  said 
parties  knew  that  the  said  Qeorge  F.  Doughty 
was  the  secretary  of  the  said  company;  and 
that  none  of  said  parties  made  any  inauiry 
of  any  of  the  officers,  agents,  or  stockholder'^ 
of  said  company  in  respect  to  said  certifi- 
cates of  stock,  or  the  issue  thereof,  before 
purchasing  notes  except  as  hereinafter 
stated.  And  the  court  find  that,  if  any  of 
the  parties  defendant,  in  the  purchase  of  the 
foregoing  notes,  had  made  inquiry  as  to 
the  genuineness  of  the  certificates  pledged  to 
secure  any  one  of  said  notes,  sucn  inquiry 
would  have  disclosed  the  fraudulenit  char- 
acter of  such  certificates;  to  which  conclu- 
sions each  of  the  defendants  severally  ex- 
cept. The  court  further  find  that  each  of 
the  said  parties  defendant  presented  his 
aforesaid  certificates  to  the  plaintiff  corpora- 
tion, and  made  demand  for  the  transfer  of 
the  same  at  the  dates  alleged  in  their  several 
answers  and  cross  petitions,  and  that  the 
plaintiff  refused  to  make  such  transfers. 
The  court  further  find  that  each  of  said  par- 
ties defendant  thereupon  commenced  an  ac- 
tion in  the  superior  court  of  Clnoinnati,  and 
in  the  court  of  common  pleas  of  Hamilton 
county,  as  alleged  by  them  in  their  several 
answers  and  cross  petitions,  and  that  the 
plaintiff  filed  its  anwers  as  therein  set  forth, 
and  that  several  actions  are  still  pending  in 
said  courts." 

The  court  also  found  the  market  value 
of  the  stock  at  the  time  the  demand 
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for  its  tranefer  was  made,  and  also  made  a 
finding  designating  the  stock  it  found  to  be 
genuine  and  that  which  it  found  to  be  spuri- 
ous. Its  conclusions  of  law  may  be  stated 
generally  as  follows:  (1)  That  the  presence 
of  the  name  of  Doughty — ^both  as  secretary 
and  as  owner — on  each  of  the  spurious  cer- 
tificates put  the  party  in  acquiring  it  on  in- 
quiry, and  that  a  failure  to  inquire  of  some 
officer  of  the  company  other  than  Doughty 
was  contributory  negligence,  depriving  him 
of  the  right  to  recover.  (2)  That  tne  sign- 
ing of  the  spurious  certificates  by  Doughty 
was  not  the  act  of  the  company,  and  im- 
posed no  obligation  on  it  to  recognize  the 
holder  as  a  stockholder.  (3)  *tiiat  Uie  plain- 
tiff is  entitled  to  have  the  spurious  certifi- 
cates delivered  up  and  canceled.  The  plea 
of  res  judicata  Btk  up  by  two  of  the  defend- 
ants was  sustained.  In  general  term,  the 
finding  "that  if  any  of  the  parties  defendant, 
in  the  purchase  of  the  foregoing  notes,  had 
made  inquiry  as  to  the  genuineness  of  the 
certificate  pledged  to  secure  any  of  said 
notes,  such  inquiry  would  have  disclosed  the 
fraudulent  character  of  such  certificate," 
was  set  aside  aa  not  sustained^ by  the  evi- 
denca. 

Mettars.  Hannon,  Oolsioiit  Goldsmith 
St   Hoadly    and   Ramsey,   Mazw^ell,   Si 

Ranuiey,  for  plaintiff  in  error: 

In  veiw  of  the  fact  that  stodc  certificates 
are  not  negotiable  {Hammond  v.  Hasiing», 
134  U.  S.  404,  33  L.  ed.  062) ,  and  of  the  fact 
that  even  bona  fide  purchasers  for  value  must 
therefore  necessarily  take  instruments  of  that 
nature  subject  to  all  defenses  {Second  "Sat. 
Bank  ▼.  Walbridge,  19  Ohio  St  419,  2  Am. 
Rep.  408 ) ,  surely  it  is  going  far  enough  to  hold 
that  a  corporation  is  estopped  by  the  state- 
ments in  a  certificate  actually  issued  by  it 
in  the  r^ular  course  of  business,  when  there 
is  nothing  to  suggest  any  question  of  its  pos- 
sibly f  raiKlulent  character. 

When  on  the  very  face  of  the  paper  a  case 
was  shown  where  Doughty's  int^^est  and  his 
duty  conflicted,  what  reason  can  be  given 
why  the  well-laiown  rule  should  not  apply 
that  persons  dealing  with  him  in  the  line  c^ 
his  interest  should  take  the  risk  of  his  hav- 
ing violated  his  duty? 

The  person  with  specific  knowledge  before 
him,  and  free  choice  to  act  or  refrain,  should 
take  whatever  risk  there  may  be. 

New  York  Iron  Mine  v.  First  Nat.  Bank, 

39  Mich.  656;  King  v.  Sparks,  77  Oa.  283; 
Smith  V.  Los  Angeles  Immigration  d  Land 
Co-Op.  Asso.  78  Cal.  289;  Strong  ▼.  Strauss, 

40  Ohio  St.  94;  Moores  v.  Citisfens'  Nat. 
Bank,  111  U.  S.  156,  28  L.  ed.  385. 

The  law  of  negligence,  as  applied  to  instm- 
ments  issued  without  the  authority  of  the 
obligor,  applies  only  to  negotiable  instni- 
ments. 

Sivan  ▼.  North  British  Australasian  Co.  2 
Hurlst  &  C.  176,  7  Hurlst.  &  N.  603 ;  Second 
Nat,  Bank  v.  Walhridge,  19  Ohio  St.  419,  2 
Am.  Kep.  408. 

There  mu!f>t  be  more  than  negligence  to  cre- 
ate estoppel. 

Ensel  V.  Levy,  46  Ohio  St.  255. 

There  is  no  rule  of  law  which  requires  a 
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principal  to  supervise  the  conduct  of  his 
mgent  to  prevent  the  agent  from  committing 
fraud  or  crime,  either  against  his  principal 
or  third  persons. 

An  instrument  is  either  negotiable  or  non- 
negotiable.  There  is  no  middle  ground.  If 
non-negotiable,  the  maker  is  entitled  to  de- 
fend against  it  unless  he  have  by  his  own 
fraudulent  conduct,  with  reference  to  it,  pre- 
cuded  himself  from  so  doing. 

Boalt  V.  Brovm,  13  Ohio  St.  364;  Manhat- 
tan Beach  Co,  v.  Homed,  27  Fed.  Rep.  486; 
Pollard  V.  Vinton,  105  U.  8.  7,  26  L.  ed.  998 ; 
7*he  Freeman  v.  Buckingham,  18  How.  182, 
15  L.  ed.  341;  Friedlander  v.  Tewaa  d  P.  R. 
Co,  130  U.  S.  416,  32  L.  ed.  991. 

A  stock  certificate  is  a  non-negotiable  in- 
strument. 

Dewing  v.  Perdicariea,  96  U.  S.  193  24  L. 
ed.  654;  Mechanics'  Bank  v.  i^ew  York  d  N. 
H.  R.  Co,  13  N.  Y.  699;  New  York  d  N,  H.  R, 
Co,  V.  Schuyler,  34  N.  Y.  30;  Jfoore  v.  Met- 
ropolitan  Nat,  Bank,  55  N.  Y.  41,  14  Am. 
Rep.  173. 

The  law  of  negligence,  as  applied  to  the 
creation  of  liability  by  carelessly  allowing 
instruments  to  go  into  circulation,  does  n<^ 
Apply  to  non-negotiable  instruments. 

0ican  V.  North  British  Australasian  Co,  7 
Hurlat.  &  C.  603;  Second  Nat.  Bank  v.  Wal- 
bridgCy  19  Ohio  St.  419.  2  Am.  Rep.  408; 
Bank  of  Ireland  v.  Evanses  Charities^  5  H.  L. 
Cas.  389:  Western  U,  Teleg.  Co,  v.  Daven- 
port, 97  U.  S.  369,  24  L.  ed.  1047 ;  Pitts- 
burgh, Ft,  W.  d  C.  R.  Co,  V.  Bingham,  29 
Ohio  St.  364,  23  Am.  Rep.  751;  Arnold  v. 
Cheque  Bank,  L.  R.  1  C.  P.  Div.  578;  John- 
son V.  Credit  Lyonnais  Co,  L.  R.  3  C.  P.  Div. 
32 ;  Salem  Bank  v.  Gloucester  Bank,  17  Mass. 
1,  9  Am.  Dec.  Ill :  BaoDendale  v.  Bennett,  L. 
R.  3  Q.  B.  Div.  525. 

Mere  negligence  never  creates  estoppel  in 
pais,  except  in  cases  where  a  duty  is  cast  up- 
on one  party  to  exercise  care  toward  tine 
other. 

McKinzie  v.  Steele,  18  Ohio  St.  38 ;  Sepa- 
rate School  Dist.  Bd.  of  Edu.  v.  Sinton,  41 
Ohio  St.  504;  Henahaw  v.  Bissell,  18  Wall. 
255,  21  L.  ed.  835;  Brant  v.  Virginia  Coal  d 
I,  Co,  93  U.  S.  326,  23  L.  ed.  927. 

It  is  not  negligent  to  rely  upon  the  integ- 
rity and  faithfulness  of  an  agent  of  good  rep- 
utation. 

Baxendale  v.  Bennett,  L.  R.  3  Q.  B.  Div. 
525;  Lehman  r.  Central  R,  d  Bkg,  Co,  12 
Fed.  Rep.  595;  Ang.  &  A.  Corp.  fi  314; 
Seott  V.  Depeyster,  I  Edw.  Ch.  513. 

Merely  affording  another  an  opportunitv 
to  perpetrate  a  fraud  is  not  actionable  negli- 
gence, even  if  negligent. 

First  Nat.  Bank  v.  Western  U,  Teleg.  Co, 
30  Ohio  St.  555,  27  Am.  Rep.  485 ;  Lowery  v. 
Western  U.  Teleg,  Co.  60  N.  Y.  198,  19  Am. 
Rep.  154;  Ogden  v.  Ogden,  4  Ohio  St.  182; 
Lowell  Five  Cents  Sav.  Bank  v.  Winchester, 
"B  Allen,  109;  Mussey  v.  Beecher,  3  Gush. 
511. 

The  corporation  is  bound  only  as  an  indi- 
vidual would  be  bound. 

Ang.  &  A.  Corp.  §  382;  Merchants*  Nat, 
Bank  v.  State  Nat.  Bank,  10  Wall.  604,  19 
L.  ed.  1008 ;  Ranger  v.  Chreat  Western  R.  Co, 
5  H.  L.  Cas.  72. 
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Where  an  agent  is  known  to  be  dealing  for 
himself,  the  party  dealing  with  him  is  put 
upon  inquiry,  if  the  dealing  affects  the  prin- 
cipal in  any  way. 

Bank  v.  Bank,  4  Am.  L.  Rec.  705;  Piatt  v. 
Birmingham  Axle  Co,  41  Coiin.265 ;Wright*s 
Appeal,  99  Pa.  425 ;  Winchester  v.  Baltimore 
d  S,  R,  Co,  4  Md.  241 ;  ClafUn  v.  Farmer^  d 
C,  Bank,  25  N.  Y.  293;  Moores  v.  Citizens' 
Nat,  Bank,  15  Fed.  Rep.  141,  111  U.  S.  156,28 
L.  ed.  385 ;  Separate  School  Dist  Bd.  of  Edu, 
V.  Sinton,  41  Ohio  St.  504. 

A  principal  is  liable  for  a  misrepresenta- 
tion b^  his  agent  only:  (1)  Where  it  is 
done  m  the  course  of  his  employment  as 
agent;  (2)  within  the  scope  of  the  agency; 
(3)  where  it  is  done  upon  behalf  of  the  prin- 
cipal; or  (4)  where  the  principal  voluntari- 
ly retains  the  benefit  of  the  misrepresenta- 
tions. 

Wharton,  Agency,  SI  129,  158,  472;  New 
York  d  N.  H,  R.  Co,  v.  Schuyler,  34  N.  Y.  30 ; 
Bank  of  Kentucky  v.  Schuylkill  Bank,  1 
Pars.  Sel.  £q.  Cas.  180;  Charter  Oak  L,  Ins, 
Co.  V.  Smith,  3  Week.  L.  Bull.  608;  Lowell 
Five  Cents  Sav,  Bank  v,  Winchester,  8  Al- 
len, 109;  Separate  School  Dist.  Bd,  of  Edu. 
V.  Sinton,  41  Ohio  St.  504;  Udell  v.  Ather- 
ton,  7  'Hurlst.  &  N.  172 ;  Barwick  v.  English 
Joint  Stock  Bank,  L.  R.  2  Exch.  259;  Mo- 
Gowan  v.  Dyer,  L.  R.  8  Q.  B.  141 ;  SvHft  v. 
Winterhotham,  L.  R.  8  Q.  B.  244;  Swift  v. 
Jewshury,  L.  R.  9  Q.  B.  301;  British  Mut. 
Bkg,  Co.  V.  Chamwood  Forest  R.  Co.  L.  R. 
18  Q.  B.  Div.  714;  Vagliano  Bros,  v.  Bank  of 
England,  L.  R.  22  Q.  B.  Div.  103;  Mackay 
V.  Commercial  Bank,  L.  R.  5  P.  C.  394 ;  Ken- 
nedy V.  McKay,  43  N.  J.  L.  288,  39  Am.  Rep. 
581 ;  Western  Bank  v.  Addie,  L,  R.  1  H.  L 
Sc.  App.  Cas.  145 ;  Foster  ▼.  Essex  Bank,  17 
Mass.  479. 

The  sale  and  delivery  of  stodc  certificates 
generally  vest  in  the  purchaser  only  an 
equitable  title  to  the  stock.  The  purchaser 
always  takes  subject  to  the  equities  of  the 
corporation,  until  transfer  upon  the  books  of 
the  company. 

Conant  v.  Reed,  1  Ohio  St  298;  Union 
Bank  v.  Laird,  2  Wheat.  390,  4  L.  ed.  269; 
Bridgeport  Bank  v.  New  York  d  N,  H,  R,  Co. 
30  Conn.  231 ;  Haldeman  v.  Hillsborough  d 
C.  R,  Co,  2  Handy  (Ohio)  101. 

The  maxim  "Where  one  of  two  innocent 
pai'ties  must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occa^ 
sion  the  loss  musrt  sustain  it,"  — is  usually 
employed  in  the  discussion  or  decision  of 
sucn  cases,  and  it  is  perfectly  plain  that  in 
all  cases  it  only  tends  to  create  confusion 
and  to  mislead.  The  act  of  alleged  agency 
was  either  an  act  for  which  the  principal  is 
liable  according  to  the  rules  of  law  applica- 
ble to  the  subject,  or  it  was  not  such  an  act. 
This  question  being  determined,  the  subject 
is  disposed  of.  And  yet,  before  this  maxim 
can  be  applied,  that  question  must  be  settled. 
Hence,  the  maxim  cannot  aid  in  its  settle- 
ment. 

Arnold  V.  Cheque  Bank,  L.  R.  1  C.  P.  Div. 
587;  Isnard  v.  Torres,  10  La.  Ann.  103; 
Holmes  v.  Trumper,  22  Mich.  427,  7  Am.  Rep, 
661. 

The  doctrine  of  estoppel  «n  pais  is  a  doc- 
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trine  which  applies  in  cases  of  fraud,  and  to 
the  party  guilty  of  it,  and  not  to  "innocent" 
persons. 

Howk  v.  Minnick,  19  Ohio  St.  467,  2  Am. 
Rep.  413. 

Fraud,  from  its  very  nature,  can  exist 
only  in  connection  with  some  form  of  con- 
tract. 

2  Billiard,  Torts,  p.  137 ;  Hem  v.  Nichola, 
1  Salk.  289;  A'eti?  York  Iron  Mine  v.  Fir8t 
Nai.  Bank,  39  Mich.  653;  Friedlander  v. 
Texas  d  P.  R.  Co.  130  U.  S.  426,  32  L.  ed. 
995;  Briiiah  Mut,  Bkg.  Co.  v.  Chamwood 
Forest  R.  Co.  L.  R.  18  Q.  B.  Div.  714;  Vagli- 
ano  Bros.  v.  Bank  of  England,  L.  R.  22  Q.  B. 
Div.  103 ;  Bank  v.  R.  Co.  1  Ohio  C.  C.  199. 

Messrs.  J.  B.  Foraker,  Frank  R.  I*aw- 
renee,  and  Gordon  T.  Hngkes,  also  for 
plaintiff  in  error: 

The  law  applicable  to  this  case  has  its 
foundation,  botn  in  England  and  America,  in 
decisions  in  which  it  is  held  that  a  ship-mas- 
ter, signing  a  bill  of  lading  for  ^oods  which 
have  never  been  shipped,  is  acting  without 
the  apparent,  as  well  as  the  real,  scope  of  his 
employment;  and  hence  is  not  to  be  consid- 
ered as  the  agent  of  the  shipowner  so  as  to 
I'^nder  the  latter  responsible  to  one  who  hsLS 
made  advances  upon  the  faith  of  bills  of  lad- 
ing 80  signed. 

Grant  v.  tforway,  10  C.  B.  664;  Eubhersty 
V.  Ward,  8  Exch.  330;  Coleman  v.  Riches,  16 
C.  B.  103 ;  Meyer  v.  Dresser,  16  C.  B.  N.  S. 
646;  Jessel  v.  Bath,  L.  R.  2  Exch.  267; 
If 'Leon  V.  Fleming,  L.  R.  2  H.  L.  Se.  App. 
Gas.  128;  Brovm  v.  Powell  Duffryn  Steam 
Coal  Co.  L.  R.  10  C.  P.  662 ;  Cow  v.  Bruce,  L. 
R.  18  Q.  B.  Div.  147;  Walter  v.  Brewer,  11 
Mass.  99;  The  Freeman  v.  Buckingham,  18 
How.  182,  15  L.  ed.  341;  Sears  v.  Wingate,  3 
Allen,  103;  Union  R.  d  Transp.  Co.  v.  Yea- 
ger,  34  Ind.  1 ;  Stollenwerok  v.  Thacher,  115 
Mass.  224;  Pollard  v.  Vititon,  105  U.  S.  7, 
26  L.  ed.  998 ;  Robinson  v.  Memphis  d  C.  R. 
Co,  9  Fed.  Rep.  129;  Erh  v.  Creat  Western 
R.  Co.  5  Can.  S.  C.  Rep.  179;  The  Querini 
Stamphalia,  19  Fed.  Rep.  123;  Williams  v. 
Wilmington  d  W.  R.  Co,  93  N.  C.  42;  St. 
Louis,  I.  M.  d  8.  R.  Co.  v.  Knight,  122  tl.  S. 
79,  30  L.  ed.  1077 ;  Friedlander  v.  Tewas  d 
P.  R.  Co.  130  U.  S.  416,  32  L.  ed.  991 ;  Nor 
tiondl  Bank  of  Commerce  v.  Chicago^  B.  d  N, 
R.  Co,  44  Minn.  224,  9  L.  R.  A.  263 ;  Second 
Nat.  Bank  v.  Walbridge,  19  Ohio  St.  419,  2 
Am.  Rep.  408;  Dean  v.  King,  22  Ohio  St.  118. 

Applying  the  principles  settled  by  cases  in- 
volving the  wrongful  issue  by  agents  of  bills 
of  lading  and  receipts  for  goods  not  in  pos- 
session, it  becomes  clear  that  it  is  not  with- 
in the  apparent  scope  of  the  employment  of 
the  secretary  of  a  railroad  company  to  is- 
sue, in  his  own  name  and  for  his  own  pur- 
poses, stock  certificates  where  the  total  au- 
thorized capital  stock  has  been  issued,  where 
no  certificates  have  been  returned,  and  where 
the  by-laws  expressly  provide  that  the  power 
to  issue  certificates  can  only  be  exercised  up- 
on the  return  of  prior  certificates. 

Moores  v.  Citizens*  Nat.  Bank,  15  Fed. 
Rep.  141,  111  U.  S.  156,  28  L.  ed.  385;  BHt- 
ish  Mut.  Bkg.  Co.  v.  Chamwood  Forest  R. 
Co.  L.  R.  18  Q.  B.  Div.  714. 

The  secretary  of  a  corporation  has  not 
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wider  apparent  authority  than  the  agents  of 
carriers  and  warehousemen  who  issue  biUa 
of  lading  and  receipts. 

No  court  has  held  that  stock  certificates 
have  the  negotiability  which  attaches  to  bills 
and  notes,  so  as  to  make  a  transfer  of  them  to 
a  purchaser  in  good  faith  equivalent  to  a 
passing  of  actual  title,  although  such  trans- 
fer wnB  not  made  within  the  actual  or  ap- 
parent scope  of  the  agency  of  the  transfer- 
ring party. 

Knox  V.  Eden  Musee  Am^ricain  Go,  148  N. 
Y.  441,  31  L.  R.  A.  779;  Hammond  v.  Has- 
tings, 134  I).  S.  401,  33  L.  ed.  960;  Lowdl, 
Transfer  of  Stock,  §  129;  Cook,  Stock  & 
Stockholders,  3d  ed.  §  412,  and  cases  cited. 

In  Manhattan  L.  Ins.  Co.  v.  Forty-Second 
Street  d  G.  Street  Ferry  R.  Co.  139  N.  Y. 
146,  the  court  of  aj^als  of  New  York  ^oes 
far  in  the  direction  of  modifying  its  previous 
views  and  placing  itself  in  line  upon  this 
question  with  the  other  leading  tribimals  of 
this  country  and  of  England. 

Goshen  Nat.  Bank  v.  State,  141  N.  Y.  387 ; 
Bank  of  New  York  Nat.  Bkg.  Asso.  v.  Amer- 
ican Dock  d  Trust  Co.  143  N.  Y.  559. 

Messrs.  E.  "W.  Kittredse  &nd  J.  W. 
mrarrincton,  for  defendants  in  error: 

The  issuing  of  a  certificate  of  stock,  signed 
b^  the  president  and  secretary  of  tlie  plain- 
tiff in  error,  and  under  its  corporate  seal,  is 
the  corporate  act  of  the  company,  and  not  the 
act  of  the  president  and  secretary  as  the 
mere  agents  of  the  corporation.  Such  a  cer- 
tificate, to  all  intents  and  purposes,  is  the 
certificate  of  the  defendant  corporation  in  its 
corporate  capacity. 

Ohio  Rev.  Stat.  1880,  i  3254;  Wilson  v. 
Salamanca,  99  U.  S.  499,  25  L.  ed.  330;  Pot- 
lard  V.  Vinton,  105  U.  S.  12,  26  L.  ed.  1000; 
Scotland  County  v.  Thomas,  94  U.  S.  682,  24 
L.  ed.  219;  South  Yorkshire  R.  d  River  Dun 
Co.  V.  Great  Northern  R.  Co.  9  Exch.  84: 
Lewis  V.  Rochester,  9  C.  B.  N.  S.  426;  PUta- 
burgh,  C.  C.  d  St.  L.  R.  Co.  v.  Lynde,  55  Ohio 
St.  23. 

The  stock  certificate  is  an  instrument  of 
evidence,  recognized  by  the  law,  of  ownership 
of  its  stock,  created  and  issued  by  the  corpo- 
ration in  the  exercise  of  its  franchise,  and  in 
the  interest  of  the  whole  body  of  its  stock- 
holders, to  enable  its  shares  to  be  freely  dealt 
in  by  the  public. 

The  corporation  is  estopped  to  deny  as 
against  a  bona  fide  purchaser  for  value  the 
validity  of  such  a  certificate  if  it  was  not  an 
overissue ;  and  if  an  overissue,  it  ie  estopped 
to  deny  thsut  the  issue  was  a  corporate  act, 
and  is' responsible  for  the  loss  sustained  by 
such  a  bona  fide  purchaser  for  value. 

New  York  d  N.  H.  R.  Co.  v.  Schuyler,  34 
N.  Y.  30 ;  Bruff  v.  Mali,  36  N.  Y.  200 ;  Hoi- 
hrook  V.  ^etf  Jersey  ZUic  Co.  67  N.  Y.  616; 
Titus  V.  Great  Western  Tump.  Co.  61  N.  Y. 
237 ;  Toms  v.  Parkershurg  Branch  R.  Co.  39 
Md.  36,  17  Am.  Rep.  540;  Western  Mary- 
land R.  Co.  V.  Franklin  Bank,  60  Md.  36; 
Willis  V.  Fry,  13  Phila.  33 ;  PeopU^s  Bank  v. 
Kurtz,  99  Pa.  349,  44  Am.  Rep.  112:  Bank 
of  Kentucky  v.  Schuylkill  Bank,  1  Pars.  Sel. 
Eq.  Caa.  248 ;  Machinists'  Nat.  Bank  v.  Field. 
126  Mass.  345 ;  Re  Bahia  d  S.  F.  R.  Co.  L. 
R.  3  Q.  B.  584;  Shaw  v.  Port  PhUip  d  C 
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Oold  Min.  Co,  L.  R.  13  Q.  6.  Div.  103; 
Moores  v.  Citizens*  Nat.  Bank,  111  XJ.  S.  156, 

28  L.  ed.  385 ;  Citizens*  8av.  Bank  v.  Blakes- 
ley,  42  Ohio  St.  645;  Com.  v.  Reading  8av. 
Bank,  137  Mass.  431;  fifth  Ave.  Bank  y. 
Forty-Second  Street  d  O.  Street  Ferry  R.  Co. 
137  N.  Y.  231,  19  L.  R.  A.  331 ;  Bank  of  New 
York  Nat.  Bkg.  Asso.  v.  America/n  Dock  d 
Trust  Co.  143  N.  Y.  559 ;  Qoshen  Nat.  Bank 
V.  State,  141  N.  Y.  379;  Bank  of  Batavia  v. 
NevD  York,  L.  E.  d  W.  R.  Co.  106  N.  Y.  196. 

The  negligence  of  the  corporation  in  in- 
trusting Doughy,  as  its  secretary,  with 
certificates  signed  in  blank  by  the  pree>ideiit, 
and  with  the  corporate  seal,  and  in  failing 
to  make  any  examination  of  the  certificates 
in  the  certificate  books,  or  other  books  show- 
ing the  issuing  ci  stock,  and  of  the  certifi- 
cates surrendered  from  time  to  time  to  such 
secretary,  in  lieu  of  the  certificates  so  signed 
in  blank  and  left  in  his  possession,  or  oQier- 
wise  to  jaiyestiffate  the  use  made  of  certifi- 
cates, so  signed  in  blank,  continued  almost 
daily  for  a  period  of  seven  months,  until  it 
constituted  a  course  of  business,  whereby  the 
directors  are  chargeable  with  knowledge  of  all 
the  facts  included  in  this  course  of  business, 
renders  the  corporation  liable  for  the  injury 
occasioned  by  such  n^lect,  to  the  same  extent 
that  it  would  be  if  its  board  of  directors 
knew  and  approved  of  all  the  acts  of  Dough- 
ty. 

Neto  York  d  N,  H.  R.  Co.  v.  Schuyler,  34 

N.  Y.  30;  Martin  v.  Wehh,  110  U.  S.  15,  28 
L.  ed.  52;  Merchants*  Nat.  Bank  v.  State 
Na(.  Bank,  10  Wall.  604,  19  L.  ed.  1008; 
London  d  8.  W.  Ba/nk  v.  Wentworth,  L.  R. 
5  Exch.  Div.  96;  Pompton  v.  Cooper  Union, 
101  U.  S.  196,  25  L.  ed.  803 ;  Dair  v.  United 
States,  16  Wall.  1,  21  L.  ed.  491;  Citizens 
Sav.  Bank  v.  Blakesley,  42  Ohio  St.  645; 
Fifth  Avenue  Bank  v.  Forty-Second  Street  d 
G.  Street  Ferry  R,  Co.  137  N.  Y.  231,  19  L.  R. 
A.  331;  Bank  of  New  York  Nat.  Bkg.  Asso. 
V.  American  Dock  d  Trust  Co.  143  N.  Y. 
559;  Hanover  Nat.  Bank  y.  American  Dock 
d  Trust  Co.  148  N.  Y.  620. 

Under  the  circumstances  of  the  case  it  was 
not  legally  incumbent  upon  the  defendants 
to  make  inquiry  at  all  before  acquiring  the 
certificates  of  stock  in  question. 

Titus  y.  Great  Western  Tump.  Co.  61  N. 
Y.  237 ;  Western  Maryland  R.  Co.  y.  Franklin 
Bank,  60  Md.  36;  WiUis  v.  Fry,  13  Phila. 
33,  Approved  in  People's  Ba/nk  v.  Kurtz,  99 
Pa.  349,  44  Am.  Rep.  112. 

There  are  differences  between  bills  of  lad- 
ing and  certificates  of  stock. 

Lee  v.  Sturges,  46  Ohio  St.  153,  2  L.  R.  A. 
556;  Bradley  Y.  Bauder,  36  Ohio  St.  28,  38 
Am.  Rep.  547 ;  Worthington  v.  Sebastian,  25 
Ohio  St  1 ;  Sturges  v.  Carter,  114  U.  S.  512, 

29  L.  ed.  241. 

Scrutton,  in  his  work  on  Charter  Parties 
and  Bills  of  Lading  (3d  ed.)  p.  5,  note  X, 
refers  to  several  English  decisions,  where, 
notwithstanding  the  decision  in  Grant  y. 
Norway,  10  C.  d.  064,  statements  in  bills  of 
lading  are  held  to  bind  the  owner  as  against 
an  indorsee  for  value,  though  such  state- 
ments were  made  without  the  owner's  au- 
thority. 

Brooke  v.  New  York,  L.  E.  d  W.  R.  Co.  108 
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Pa.  529,  56  Am.  Rep.  235 ;  Siowo  City  d  P.  R. 
Co.  V.  First  Nat.  Bank,  10  Neb.  556,  35  Am. 
Rep.  488;  Coventry  v.  Great  Eastern  R.  Co. 
L.  R.  11  Q.  B.  Div.  776;  Wichita  Sav.  Bank  v. 
Atchison,  T.  d  S.  F.  R.  Co.  20  Kan.  519; 
Armour  v.  Michigan  C.  R.  Co.  65  N.  Y.  Ill, 
22  Am.  Rep.  603 ;  St.  Louis  d  I.  M.  R.  Co.  v. 
Lamed,  103  111.  293;  Bigelow,  Estoppel,  5th 
ed.  pp.  474-476;  5  Thomp.  Corp.  §§  6332, 
6333 ;  Walters  v.  Westem  d  A.  R.  Co.  56  Fed. 
Rep.  369. 

When  a  corporation  issues  a  certificate  of 
stock  it  is  delivering  the  intangible  prop- 
erty, as  distinf^uished  from  a  mere  symbol, 
to  the  person  m  whose  favor  it  is  issued, 
with  the  object  of  enabling  him  to  sell  it  to 
third  parties. 

If  tne  certificate  contains  the  representa- 
tion that  it  is  fully  paid-up  stock,  it  is  bind- 
ing and  conclusive  lx>th  against  the  corpora- 
tion and  its  creditors. 

Nicholls*  Case,  26  Week.  Rep.  334,  L.  R.  3 
App.  Cas.  1004;  Steacy  v.  Little  Rock  d  Ft. 
8.  R.  Co.  5  Dill.  348;  Brant  v.  Ehlen,  59  Md. 
1;  Young  v.  Erie  Iron  Co.  65  Mich.  111. 

lUaaHall,  J.,  delivered  the  opinion  of  tbe 
court: 

Independently  of  any  question  of  negli- 
genoe  in  the  issue  on  the  part  of  the  company 
or  its  agents,  it  would  seem  on  the  plainest 

{principles  that  the  company  should  be  held 
iable  to  an  innocent  holder  for  value  of  any 
part  of  the  stock  issued  by  its  secretary. 
The  certificates  were  all  signed  by  the  presi- 
dent and  the  secretary,  and  had  the  corpo- 
rate seal  attached,  as  required  by  law  and  th^ 
rules  of  the  company.  If  aitodk  so  issued  is 
not  to  be  r^araed  as  issued  by  the  act  of 
the  company,  it  is  difficult  to  understand 
what  would  constitute  an  act  of  the  com- 
pany done  in  its  corporate  capacity.  It  is  as 
much  the  act  of  the  company  as  is  the  deed 
of  a  natural  person,  sifted,  sealed,  and  de- 
livered by  himself.  This  is  so,  or  a  corpora- 
tion can  do  no  act  which  can  be  re- 
garded as  done  by  itself.  A  corporation 
IS  a  mere  fiction  created  by  law  and 
must,  therefore,  act  through  some  human 
agency,  or  it  cannot  act  at  all.  These  agen- 
cies necessarily  differ  in  character.  Many 
simply  represent  it  as  agents,  others  repre- 
sent it  as  a  corporation  in  what  they  do,  and 
their  acts  are  its  acts  as  much  so  as  the  acts 
of  an  individual  done  by  himself  in  his  own 
behalf.  This  is  so  as  to  all  acts  appointed 
by  the  law  and  its  own  rules  to  be  done  by  a 
particular  agent  or  agents,  and  can  be  done 
by  no  other  officer  or  agent  of  the  company, 
as  is  the  case  in  the  issue  and  transfer  of 
stock.  In  Bank  of  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  Sel.  Eq.  Cas.  180,  Where  the  lia- 
bility of  a  corporation  for  the  acts  of  what  is 
well'termed  its  "statute  agents"  is  considered, 
the  court  says  (p.  240)  :  "Although  a  bank 
corporation  is  compelled,  by  the  incorporeal 
nature  of  its  essence,  to  act  by  others,  yet, 
when  these  are  part  of  its  organic  machinery, 
like  its  cashier,  it  is  as  much  responsible  for 
their  omissions  and  commissions  as  is  a  natu- 
ral person  who  employs  assistants  in  the  exe- 
cution of  any  commission."  And  it  was  there 
held  that  the  Bank  of  Kentucky  was  liable 
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to  the  holders  of  ite  stock  that  had  heen 
fraudulently  transferred  by  its  transfer  agent 
the  Schuylkill  Bank,  situated  in  Philadel- 
phia; ana  the  latter  bank  was  held  liable  to 
the  Kentucky  Bank  for  the  frauds  ot  its  cash- 
ier to  whom  it  had  intrusted  the  senrice  it 
had  undertaken  as  the  transfer  agent  of  the 
Bank  of  Kentucky.  It  is  required  by  the 
statute,  and,  in  this  case,  by  the  by-laws  of 
the  company,  that  all  certificates  of  stodc 
should  be. issued  by  the  president  and  secre- 
tary of  the  company,  attested  by  its  own  seal. 
Stodc  certificates  can  be  issued  in  no  other 
way,  and  by  no  other  agencies  of  the  com- 
pany. Hev.  Stat.  §  3254,  and  rule  10  of  the 
hy-laws  of  the  company.  In  the  absence  of 
any  knowledge  of  fraud  in  its  issue,  we  know 
of  no  rule  of  diligence  that  requires  one  in 
purchasing  such  stodc  to  inquire  beyond  the 
genuineness  of  the  certificate  on  its  face.  If 
the  signatures  of  the  president  and  the  secre- 
taiy  are  genuine,  and  the  seal  has  been  af- 
fixed and  the  paper  on  its  face  is  a  certifi- 
cate of  stock,  to  req|uire  one  without  knowl- 
edge of  any  fraud  in  its  issue,  before  pur- 
chasing it,  to  inquire  of  the  company  or  any 
t>f  its  officers  as  to  whether  it  is  genuine 
would  be  to  require  a  degree  of  care  not  ex- 
acted in  any  otner  similar  business  transac- 
tion, and  not  observed  by  the  most  careful 
ImsinesB  men  in  dealing  in  the  stock  of  a 
company.  And  hence  the  omission  to  make 
such  inquiry  is  not  such  negligence  as  to  de- 
prive the  holder  of  stock  innocently  acquired 
•of  his  remedy  against  the  company  on  a  re- 
fusal to  transfer  it  as  promised  in  the  cer- 
tificate. The  fact  that  the  certificate  ap- 
pears on  its  face  to  have  been  issued  to  the 
secretary  as  the  owner  of  it  cannot  be  re- 
garded as  a  suspicious  circumstance  where, 
as  in  this  case,  he  was  not  forbidden  to  hold 
stock,  and,  as  found,  650  valid  shares  had 
l)een  issued  to  him.  Western  Maryland  R, 
Co,  V.  Franklin  Bank,  60  Md.  36;  Titus  v. 
Great  Western  Tump,  Co.  61  N.  Y.  237.  As 
the  secretary  had  the  right  to  hold  stock  and 
did  hold  it,  and  as  but  one  mode  is  provided 
by  statute  and  the  rules  of  the  company  for 
the  issue  of  stock  certificates,  the  fact  that  a 
certificate  is  issued  in  his  favor  cannot,  of 
itself,  be  adjudged  a  circumstance  calculated 
to  place  an  ordinarily  prudent  man  on  in- 
•quiry.  This  is  shown  by  the  fact  that  it  did 
not  excite  inquiry  in  the  minds  of  any  of  the 
numerous  persons  who  became  the  owners  of 
such  stock,  men  accustomed  to  such  business, 
and  including  some  of  the  most  careful  busi- 
ness men  of  Cincinnati.  Protection  against 
the  possibility  of  such  frauds  is  provided 'in 
the  requirement  that  the  certificate  shall  be 
signed  by  the  president  as  well  as  the  secre- 
tary. Either,  by  this  requirement,  must  be 
deemed  a  sufficient  check  on  the  dishonesty 
of  the  other,  where  the  company  itself  has 
provided  no  other  check.  Where,  then,  one 
of  the  officers  becomes  negligent,  or  conspires 
with  the  other  to  commit  a  fraud  on  the 
company  by  the  issue  of  spurious  stock, 
which  comes  into  the  possession  of  an  inno- 
cent holder  for  value,  who  should  more  rea- 
sonably suffer  the  loss  than  the  company, 
who  selected  its  president  and  secretary,  and 
i^hua  placed  it  in  the  power  of  one  or  both  to 
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practice  the  fraud?  The  law  has  always 
been  careful  to  protect  the  rights  of  the  in- 
nocent  third  person  under  sudi  circum- 
stances. When  one,  by  the  fraud  of  another, 
is  induced  to  make  and  deliver  him  a  deed, 
who  then  sells  and  conveys  the  land  to  an  in- 
nocent purchaser  for  value,  the  latter  is  pro- 
tected against  the  fraud  that  had  been  prac- 
tised by  his  grantor  in  acquiring  the  land, 
for  the  reason  that,  having  no  knowledge  of 
the  fraud,  he  had  the  right  to  rely  on  the 
deed  held  by  his  grantor.  This  is  the  doc- 
trine of  innooent  purchaser  for  value,  and  is 
of  verj  general  application.  It  rests  upon  the 
principle  tnat,  wnere  one  of  two  innocent 
persons  must  suffer  by  the  wrongful  act  of 
another,  he  must  bear  the  loss  that  placed  it 
in  the  power  of  suoh  person  to  do  the  wronff. 
This  is  but  the  application  of  a  principle 
sanctioned  by  time  and  the  dictates  of  nat- 
ural justice.  Thus,  in  Lickharrow  ▼.  Mtuon, 
2  T.  K.  70,  it  is  said :  "Wherever  one  of  two 
innocent  persons  must  suffer  by  the  acts  of 
a  tiiird,  he  who  has  enabled  such  third  per- 
son to  occasion  the  loss  must  sustain  it." 
T^e  same  principle  is  expressed  in  another 
form  by  Lord  Holt  in  Hem  v.  Jfichola,  1  Satk. 
289,  wno  there  says :  "For,  seeing  somebody 
must  be  a  loser  by  this  deceit,  it  is  more  rea- 
son that  he  that  employs  and  puts  a  trust 
and  confidence  in  the  deceiver  should  be  a 
loser  than  a  straneer."  The  principle  has 
recently  been  appl^  in  two  cases  m  this 
court:  Schurtz  v.  Colvin,  55  Ohio  St.  274: 
and  Siranahan  Bros.  Catering  Co.  v.  Coii,  55 
Ohio  St.  398. 

So  far  we  have  considered  the  liability  of 
the  company  to  innocent  parties  as  resting 
simply  on  the  eround  that  the  issue  of  the 
fraudulent  certificates  was  an  act  done  by 
the  company  in  its  corporate  capacity,  and 
affecting  it,  irrespective  of  any  question  of 
care,  in  the  same  manner  that  any  similar 
a«ot  done  by  a  natural  person  would  affect  him, 
whether  done  by  agent  or  not.  But  there  is 
another  element  in  this  case,  presented  by  the 
finding  of  facts,  on  which  the  cross  petition- 
ers rely  as  fixing  the  liability  of  the  company 
to  them,  and  tnat  is  the  negligence  of  the 
company  and  its  agents  in  regard  to  the  is- 
sue <A  these  spurious  certificates  by  Ha  sec- 
retary. The  uicts  in  regard  to  tiiis  are  set 
forth  in  the  fourth  and  sixth  findings  con- 
tained in  the  ste;tement  of  the  case.  From 
these  findings  it  appears  that  the  president 
signed  from  time  to  time  a  large  number  of 
certificates  in  blank,  and  intrusted  them  to 
the  secretary,  who  fraudulently  filled  them 
up  in  his  own  favor,  and  obtained  loans  upon 
them  by  pledging  them  as  security;  that  the 
president  gave  little,  if  any,  personal  atten- 
tion to  the  transfer  of  stock ;  that  from  No- 
vember 9,  1881,  the  books  of  the  company 
showed  entry  after  entry  that  was  suspieioas 
on  its  face,  and  that  very  little  investigation 
of  these  books  would  have  disclosed  the  frand 
being  practised  by  Doughty;  and  the  court 
then  expressly  finds  that  the  directors  and 
president  "were  negligent  in  the  examination 
and  supei-vision  of  toe  certificate  books  and 
register  of  transfers,  and  the  oertifloates 
from  time  to  time  surrendered  and  in  posses- 
sion of  the  company  for  canoelatian  aad  {A 
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the  use  being  made  by  Dougbty  of  certificates 
signed  in  blank,  and  that  such  negligence 
enabled  Doughty  to  commit  .the  frauds'  be- 
fore referred  to.  The  general  rule  is  that  a 
corporation,  like  a  natural  person,  is  liable 
for  the  negligence  of  its  agents  causing  in- 
jury to  others,  where  the  aot  done  is  within 
the  scope  of  their  agency,  whether  the  act  be 
one  of  omission  or  commission.  Story, 
Agency,  $  452 ;  Tome  v,  Parkeraburg  Branch 
R.  Co,  39  Md.  36,  17  Am.  Rep.  640;  Western 
Maryland  R,  Co,  v.  Franklin  Bank,  60  Md. 
36,  42.  But  in  answer  to  the  claim  of  liabil- 
ity on  the  ground  of  negligence  the  company 
asserts  thait  there  is  no  privity  between 
it  and  third  persons  who  may  deal  in  its 
stock;  that  a  certificate  of  stock  is  not  ne- 
^tiable ;  and  therefore  that  neither  the  com- 
pany nor  an^  of  its  agents  were  under  any 
legal  obligation  in  favor  of  persons  dealing 
in  its  sto<3c  to  supervise  the  acts  of  its  presi- 
dent and  secretary  in  issuing  or  in  transfer- 
ring stock.  It  is  not  necessary  to  determine 
whether  a  certificate  of  stock  is  a  negotiable 
instrument,  like  a  promissory  note  or  bill  of 
«xchanee.  It  is  not  a  promise  to  pay  money, 
and  it  has  no  period  of  maturity  as  such  in- 
struments have;  yet,  as  has  been  said,  it  is 
much  like  negotiable  instruments.  On  its 
face,  a  certificate  of  stock  is  an  evidence  of 
the  title  of  the  person  named  in  it  to  a  cer- 
tain number  of  shares,  with  an  assurance  to 
all  persons  that  it  will  be  transferred  on  the 
'books  of  the  company  to  anyone  purchasing 
it,  on  surrendering  the  certificate.  In  First 
Nat.  Bank  v.  Lwnier,  11  Wall.  377,  20  L.  ed. 
174,  it  is  said:  "Although  neither  in  form 
nor  character  negotiable  paper,  they  [certifi- 
cates of  stock]  approximate  to  it  as  nearly  as 
practicable.  ...  It  is  easy  to  see  why  in- 
Testments  of  this  character  are  sought  after 
and  relied  upon.  No  better  form  could  be 
adopted  to  assure  the  purchaser  that  he  can 
buy  with  safety.  He  is  told,  under  the  seal 
of  the  corporation,  that  the  shareholder  is 
entitled  to  so  much  stock,  which  can  be  trans- 
ferred on  the  books  of  the  corporation,  in 
person  or  by  attorney,  when  the  certificates 
are  surrendered,  but  not  otherwise.  This  is 
a  notification  to  all  persons  interested  to 
know  that  whoever  in  good  taith  buys  the 
stock,  and  produces  to  the  corporation  the 
certificates,  regularly  assigned,  with  power  to 
transfer,  is  entitled  to  have  the  stock  trans- 
ferred to  him."  Re  Bahia  d  8.  F.  /?.  Co.  L. 
11.  3  Q.  B.  584,  is  to  the  same  effect ;  and  it  is 
there  shown  that  the  power  of  giving  certifi- 
cates is  for  the  benefit  of  the  company  in 
general,  a»  the  effect  of  it  is  to  make  the 
shares  of  greater  value.  It  is  said  in  Cook, 
Stock  &  Stockholders,  S  416:  "To  such  an 
extent  has  the  law  of  estoppel  been  applied  to 
protect  a  bona  fide  purchaser  of  stock  that 
he  is  protected  now  m  almost  every  instance 
where  he  would  be  protected  if  he  were  pur- 
chasing a  promissory  note  or  other  negotiable 
instrument."  The  cases  and  authorities  cer- 
tainly show  that  the  claim  of  the  company 
that  there  is  no  duty  ( for  that  is  all  that  can 
be  meant  by  the  use  of  the  term  "privity") 
resting  upon  it  or  its  agents  towards  third 
persons  to  observe  care  in  the  issue  and  trans- 
fer of  its  certificates  of  stock,  and  that,  as  a 
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consequence,  it  is  not  liable  to  them  for  neg- 
ligence in  such  matters,  is  not  well  founded. 
From  the  character  of  the  certificate  it 
must  be  held  to  contemplate  and  know  that 
persons  relying  upon  it  will  purchase  the  cer- 
tificate in  the  market,  and  meet  with  loss 
should  the  person  namcKl  in  it  not  be  the  law- 
ful owner  of  it.  It  must  therefore  be  held  to 
care  in  regard  to  this,  and  answer  for  any 
loss  the  result  of  its  negligence,  or  of  its 
agents. 

There  has  been  an  effort  to  liken  a  certifi- 
cate of  stock  to  a  bill  of  lading  and  a  ware- 
house receipt,  and  to  apply  the  rule  as  to 
liability  that  seems  to  obtain  in  those  cases. 
The  principal  case  cited  is  that  of  Grant  v. 
Norway,  10  G.  B.  665,  where  it  was  held  that 
"the  master  of  a  ship  signing  a  bill  of  lading 
for  goods  which  have  never  been  shipped  is 
not  to  be  considered  as  the  agent  of  the  own- 
er in  that  behalf,  so  as  to  muce  the  latter  re- 
sponsible to  one  who  has  made  advances  upon 
the  faith  of  bills  of  lading  so  signed."  This 
case,  with  many  others  like  it,  is  placed  upon 
the  distinction  that  a  bill  of  lading  is  simply 
a  contract  of  carriage,  and  while  it  may  be 
used  as  a  symbol  of  property,  it  makes  no 
representation  to  third  persons,  which  they 
have  a  right  to  rely  on,  that  the  fact  is  as 
stated  in  the  bill.  In  this  there  is  a  broad 
distinction  between  a  bill  of  lading  and  a  cer- 
tificate of  stock;  the  latter,  as  already 
shown,  being  an  assurance  to  the  world  that 
the  person  named  in  it  is  the  owner  of  stock 
in  the  company,  and  that  it  will  be  trans- 
ferred on  tne  books  of  the  company  to  a  pur- 
chaser on  a  surrender  of  the  certificate.  No 
case  is  cited  in  which  the  rule  of  this  class 
of  cases  has  been  applied  to  certificates  of 
stock.  It  has  not  been  applied  in  England, 
where  the  case  of  Chrant  v.  Norway  was  de- 
cided, as  appears  from  Re  Bahia  d  8.  F.  R. 
Co.  L.  R.  3  Q.  B.  584.  It  was  there  held  that 
a  certificate  of  stock  amounts  to^a  statement 
intended  by  the  company  to  be  acted  on  by 
purchasers  of  shares  in  the  market,  that  the 
person  named  in  it  is  entitled  to  shares,  and 
that  the  company  is  liable  to  one  who  in  good 
faith  acts  upon  it,  though  the  certificate  was 
void  as  between  the  company  and  the  person 
named  in  it  as  owner.  The  case  of  Chrant  v. 
Norway,  in  its  limited  application,  has  not 
met  with  universal  approval.  Bank  of  Ba- 
tavia  y.  Neto  York,  L.  E.  d  W.  R.  Co,  106  N. 
Y.  195,  60  Am.  Rep.  440.  In  Mechem,  Agen- 
cy, §  717,  it  is  said,  in  commenting  on  the 
New  York  cases:  "A  different  result  has 
in  some  cases  been  reached  upon  the  same 
state  of  facts,  but  the  doctrine  of  the  New 
York  court  seems  moat  consonant  with  rea- 
son and  justice."  Among  the  cases  so  re- 
ferred to  he  includes  the  case  of  Grant  v. 
Norway.  It  is  certainly  much  modified  by 
the  decisions  of  this  court  in  Ensel  v.  Levy, 
46  Ohio  St.  255,  where  the  maker  of  a  ware- 
house receipt  was  held  estopped  from  setting 
up  a  claim  against  a  bona  fide  purchaser,  in- 
consistent with  a  statement  in  the  receipt 
that  the  property  would  be  delivered  on  com- 
pliance with  the  conditions  named  therein. 

There  are  many  oases  decided  by  courts  of 
last  resort  of  the  highest  character  that  eith- 
er directly  or  in  principle  sustain  a  recovery, 
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ia  a  ca«e  like  this,  on  the  part  of  an  innocent 
purchaser  for  value  of  a  certificate  of  stock, 
on  the  refusal  of  the  company  to  transfer  tiie 
stock  on  its  books  to  him.  Every  distinction 
does  not  constitute  a  difference,  for,  as  fre- 
ouently  observed  by  Lord  Mansfield,  the  law 
aoe:s  not  consist  in  decided  cases,  but  of  gen- 
eral principles  that  run  through  them,  and 
by  which  they  have  been  decided.  If  it  were 
different,  the  use  of  oases  in  applying  the  law 
would  be  of  little  help  to  the  lawyer  or  judge. 
Cases  are  principally  useful  as  tokens  of 
what  the  law  is  in  its  generality.  They 
bend  to  the  principle,  and  not  the  principle 
to  them.  Therefore  a  difference  in  facts  that 
does  not  amount  to  a  difference  in  law  must 
be  disreffarded  in  applying  the  rule  of  a  case. 
These  observations  are  made  because  coun- 
sel, in  commenting  upon  many  of  the  cases 
relative  to  the  subject,  seem  to  have  seizcxl 
upon  the  slightest  difference  in  facte  as  call- 
ing for  the  application  of  a  different  rule. 
S<Hne  of  the  ca^es  to  which  we  refer  as  gov- 
erninff  this  one  are  as  follows:  Western 
Maryland  B,  Co.  y.  Franklin  Bank,  60  Md. 
36;  New  York  d  N,  H.  R.  Co.  y.  Schuyler, 
34  N.  Y.  30;  Bank  of  Kentucky  y.  Schuylkill 
Bank,  1  Pars.  Sel.  £q.  Cas.  180,  Affirmed  on 
appeal  by  the  supreme  court;  Hackensack 
Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548 ;  Mer- 
cJiants*  Bank  y.  State  Bank,  10  Wall.  604,  19 
L.  ed.  1008 ;  People's  Bank  v.  Kurtz,  99  Pa. 
344,  44  Am.  Hep.  112;  Titue  v.  Great  West- 
ern Tump.  Co.  61  N.  Y.  237 ;  Bruff  v.  Mali, 
36  N.  Y.  200;  McNeil  y.  Tenth  Nat.  Bank,  46 
N.  Y.  325,  7  Am.  Rep.  341 ;  Moore  v.  Metro- 
politan Nat.  Bank,  66  N.  Y.  41,  14  Am.  Rep. 
173 ;  Holbrook  v.  West  Jersey  Zinc  Co.  57  N. 
Y.  616;  Bridgeport  Bank  v.  New  York  d  N. 
B.  R.  Co.  30  Conn.  231 ;  Tome  y.  Parkersburg 
Branch  R.  Co.  39  Md.  36,  17  Am.  Rep.  540; 
Willis  v.  Fry,  13  Phila.  33;  First  Nat.  Bank 
v.  Lanier,  11  Wall.  369,  20  L.  ed.  172;  Allen 
y.  South  Boston  R.  Co.  150  Mass.  200,  5  L.  R. 
A.  716;  Jarvis  v.  Manhattan  Beach  Co.  148 
N.  Y.  662,  31  L.  R.  A.  776;  Fifth  Avenue 
Bank  v.  Forty-Second  Street  d  G.  Street  Fer- 
ty  R.  Co.  137  N.  Y.  231,  19  L.  R.  A.  331. 
Two  of  the  cases  above  cited — Bank  of  Ken- 
tucky V.  Schuylkill  Bank  and  New  York  d  N. 
H.  R.  Co.  y.  Schuyler — ^may  be  regarded  as 
of  the  same  family  with  this  case.  They 
both  grew  out  of  large  overissues  of  stock  by 
a  transfer  agent  of  the  respective  companies. 
The  large  sums  involved  secured  the  employ- 
ment of  the  ablest  of  counsel,  who  seem  to 
have  exhausted  every  resource  of  skill  and 
ingenuity  in  making  a  defense  for  the  compa- 
nies against  the  claims  of  innocent  holders 
of  the  spurious  certificates.  Most,  if  not  all, 
of  the  arguments  advanced  in  subsequent 
cases,  and  now  urged  in  this  case,  were  there 
pressed  upon  the  attention  of  the  courts. 
But  in  each  case,  after  the  fullest  consider- 
ation, and  in  opinions  of  unusual  ability, 
they  were  rejected,  and  judgment  given  for 
the  holders  of  the  stock.  In  Bank  of  Ken- 
tucky V.  Schuylkill  Bank  it  was,  however, 
directly  for  the  plaintiff,  the  suit  being  for 
indemnity  against  its  transfer  agent,  the 
Schuylkill  Bank. 

The  principle  on  which  the  decisions  have 
generally  gone  is  the  liability  of  a  corpora- 
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tion  for  tiie  acta  of  its  agents  done  within  tlie 
scope  of  the  agency  conferred  on  them.  There 
has  been  some^  controversy  as  to  what  is 
meant  by  "the*  scope  of  the  tLg&aej"  bat  it 
seems  now  well  settled  that  an  ai^  thoi]g]& 
wilfully,  fraudulently,  or  negligently  done  by 
an  agenty  is  within  the  scope  of  hia  agency, 
and  charges  the  principal  as  to  innooent 
third  persons,  where  the  acts  done — ^the  noak- 
ing  of  a  contract,  the  disposition  of  pr<^>erty, 
the  transfer  of  stock,  and  the  issuing  of  cer- 
tificates therefor — are  within  the  powers  con- 
ferred on  him  as  an  agent.  The  language  of 
the  court  in  Bridgeport  Bank  y.  New  York 
d  N.  H.  R.  Co.  30  Conn.  231,  is  applicable 
here:  '*It  is  said  that  Schuyler  was  the 
agent  of  the  defendants  only  to  do  rightful 
acts,  and  when  he  did  wrongful  acts  he  ceased 
to  be  their  a^ent.  If  he  committed  tlie 
wrongful  acts  in  the  course  of  his  employ- 
ment, if  the  doing  of  like  acts  was  withiB 
the  scope  of  his  employment,  then  he  was 
their  agent  throughout,  so  far  aa  third  par^ 
ties  were  concerned.  If  this  convenient  doc- 
trine is  sound,  when  can  a  principal  be  held 
liable  for  the  wrongful  act  of  his  agent?  No 
man  appoints  an  agent  to  do  a  wrong,  and  if 
the  moment  an  agent  transcends  his  author- 
ity his  relation  to  his  principal  ceases,  when 
can  a  principal  be  hela  for  a  wrongful  act? 
And  yet  it  is  well  settled  that  he  can  be  so 
held."  See  also  Mechem,  Agency,  §  739; 
Story,  Agency,  $  652;  Beach,  Priv.  Corp.  § 
488;  Citizens'  Sav.  Bank  v.  Blakesley,  42 
Ohio  St.  645,  652.  In  some  of  the  cases  im- 
portance has  been  attached  to  the  negligence 
of  the  company,  through  its  proper  agents, 
in  not  supervising  the  conduct  of  its  busi- 
ness, and  whereby  the  particular  aeent  has 
been  enabled  to  perpetrate  his  frauds.  Bnt 
I  apprehend  that,  upon  an  accurate  analysis 
of  the  company's  liability  in  such  a  ease,  it 
will  be  found  to  rest  on  its  liability,  for  the 
aots  of  the  agent  who  perpetrated  the  fraud. 
If  the  extent  of  his  agency  included  the  legit- 
imate doing  of  an  act  of  the  kind  done,  then 
it  will  be  liable  though  the  act  done  was  a 
fraud  as  to  it  and  other  persons.  As  to  an 
innocent  third  person,  affected  by  the  agem*3 
wrongful  act,  the  negligence  of  the  company 
in  not  discovering  or  preventing  the  fraud 
may  accentuate  his  right  of  recovery,  but 
does  not,  as  I  apprehend,  add  to  nor  create 
that  right. 

The  plaintiff  in  error  relies  much  upon  the 
case  of  Moores  v.  Citizens^  Nat,  Bank,  111 
U.  S.  156,  28  L.  ed.  385.  We  think  it  sufiB- 
cient  to  distinguish  that  case  from  this  that 
the  court  there  found  that  the  plaintiff 
made  the  cashier  of  the  bank,  who  ocMumitted 
the  fraud,  her  agent  to  procure  and  have 
transferred  to  her  the  stock  on  which  she 
proposed  to  loan  him  the  money,  and  that  ia 
doing  so  he  acted  for  her,  and  not  the  bank: 
and  therefore  that  she,  and  not  the  bank,  was 
responsible  for  his  wrongful  act  in  filling  up 
the  certificate  in  fraud  of  the  bank  as  well 
as  of  the  plaintiff.  If  the  court  was  right 
in  its  assumption  as  to  the  fact  of  agency, 
then  the  decision  can  have  no  application  to 
this  ease,  because  there  is  no  such  feature  in 
it.  In  the  facts  as  found  there  is  no  sugges- 
tion that  any  of  the  defendants  employed 
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Doughty  to  procure  stock  for  them.  If  the 
court  was  wrong  in  its  opinion  as  to  the 
facts,  then  all  that  can  be  said  of  ics  decision 
is  that  it  was  upon  a  misconceived  state  of 
facts,  and  cannot  apply  here,  although,  as  a 
matter  of  fact,  the  two  cases  should  be  found 
to  be  substantially  alike  in  their  facts.  In 
the  course  of  his  opinion,  the  judge  deliver- 
ing it  referred  to  a  number  of  cases  similar 
to  this  one,  without  any  expression  of  disap- 
proval, and  placed  the  decision  on  the  ground 
just  stated.  It  may  be  further  observed  that 
the  ease  does  not  seem  to  be  in  harmony  with 
Allen  V.  South  Boston  R.  Co,  150  Mass.  200, 
5  L.  R.  A.  716,  where,  on  a  state  of  facts  quite 
similar  the  court  held  the  treasurer  who 
committed  the  frauds  to  be  the  agent  of  the 
company,  and  not  of  the  party  purchasing 
the  stock.  The  case  of  Claflin  v.  Farmers'  d 
C.  Bank,  25  N.  Y.  293,  has  been  cited  as  sus- 
taining the  contention  of  the  railway  com- 
pany. But  this  case  was  distinguished  from  a 
case  like  the  present  one  by  the  court  deliv- 
ering the  opinion,  as  well  as  by  the  same 
court  in  the  later  case  of  Titus  v.  Great  West- 
ern Tump.  Co.  61  N.  Y.  243.  In  the  former 
case  the  president  of  a  bank,  having  a  gener- 
al authority  to  certify  checks  upon  it  as 
good,  certified  one  in  his  own  favor.  This 
the  court  held  was  out  of  the  ordinary  course 
of  business,  and  contrary  to  business  and  le- 
gal rules,  and  not  within  the  scope  of  the 
agency,  but  was  particular  to  distinguish  it 
from  the  issuing  or  transfer  of  a  certificate 
of  stock.  The  recent  case  of  Know  v.  Eden 
Musee  Americain  Co.  148  N.  Y.  441,  31  L.  R. 
A.  779,  needs  to  be  noticed.  In  that  case  it 
will  be  observed  that  Jurgens,  the  wrong- 
doer, was  not  the  agent  of  the  company  to 
issue  or  transfer  stock.  His  employment 
was  simply  to  cancel  surrendered  stock.  Sur- 
rendered certificates  were  by  him  abstracted 
from  the  safe  of  the  company,  and  pledged 
as  security  for  a  loan.  With  respect  to  uiis 
the  court  said:  "If  it  can  be  said  that  the 
direction  of  the  president  to  Jurgens  to  can- 
cel the  certificates  made  him  the  agent  of 
the  company  for  that  purpose,  it  was  an  au- 
thority to  destroy,  and  not  use.  His  act  in 
ab$9tracting  them  from  the  safe  and  uttering 
them  as  valid  certificates  had  no  relation  to 
the  authority  conferred.  It  was  not  an  act 
of  the  same  kind  as  that  which  he  waa  au- 
thorized to  perform.  He  had  no  apparent 
authority  to  issue  them  as  genuine  certifi- 
cates, because  he  had  no  authority  to  issue 
certificates  for  any  purpose."  This  broadly 
distinguishes  the  case  from  the  one  before  ue. 
No  disposition  is  shown  to  modify  the  doc- 
trine of  the  same  court  as  announced  in 
many  previous  cases  as  to  the  liability  of  a 
corporation  for  the  acts  of  its  agents  done 
within  the  scope  of  their  employment,  al- 
though not  only  negligently,  but  even  fraud- 
ulently done,  and  contrary  to  the  purpose 
and  instructions  of  the  company.  This 
clearly  appears  from  the  decision  in  Jarvis 
V.  Manhattan  Beach  Co.  148  N.  Y.  652,  31  L. 
R.  A.  776,  decided  at  the  same  term.  The 
ca«e  draws  the  distinction  between  negotia- 
ble instruments  and  certificates  of  stock.  The 
former,  though  lost  or  stolen,  are  available 
in  the  hand^  of  an  innocent  purchaser  for 
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value,  whereas  the  latter  are  not;  and  the 
court  treated  the  certificate  abstracted  by 
Jurgens  as  stolen  from  the  company.  The 
fact  that  the  court  in  general  term,  on  set- 
ting aside  the  finding  made  in  special  term 
that  inquiry  at  the  office  of  the  company 
would  have  disclosed  the  fraudulent  charac- 
ter of  the  stock  in  question,  proceeded  to  ren- 
der the  judgment  the  special  term  should 
have  render^  instead  of  remanding  the  case 
for  a  new  trial,  was  not  error,  for  uie  reason 
that  the  finding  was  immaterial,  as  such  care 
was  not  required  under  the  circum'Qtanoes; 
and  its  omission  was  not  contributory  negli- 
gence on  the  part  of  the  defendants,  or  any 
of  them,  depriving  them  of  a  right  to  recover. 
If  the  statements  contained  in  a  certificate 
of  stock  made  by  a  company  cannot  be  rdied 
on  by  a  purchaser  in  the  market  without 
further  inquiry,  it  may  well  be  asked.  What 
real  purpose  does  the  certificate  subserve? 
The  language  used  by  the  court  in  Bridge^ 
port  Bank  v.  New  York  d  N.  E.  R.  Co.  30 
Conn.  247,  is  pertinent  to  tne  question:  "To 
require  those  who  acted  on  €he  certificate  to 
ascertain,  at  their  peril,  from  the  books  of 
the  company,  subject  to  the  possibility  of 
false  entries  by  officers  of  the  company  in 
those  books,  whether  the  certificates  were 
correct,  is  repugnant  to  the  face  of  the  cer- 
tificate, to  the  purpose  of  it,  and  to  the  du- 
ties committed  to  the  officers  of  the  com- 
pany. It  would  defeat  the  transferability 
of  the  stock."  And,  as  observed  in  Willis  v. 
Fry,  13  Phila.  40:  "Such  an  investigation 
is  obviously  superfluous  where  the  officers  of 
the  corporation  have  done  their  duty,  and 
will  generally  be  unavailing  when  they  ar« 
engaged  in  the  perpetration  of  a  fraud." 
And,  in  Jjowry  v.  Commercial  d  F.  Bank, 
Taney,  310,  329,  where  it  was  held  that  pur- 
chasers of  stock  are  not  bound  beyond 
the  certificate,  or  to  examine  the  books  of  the 
corporation,  to  ascertain  the  validity  of  the 
transfer,  Taney,  Ch.  J.,  said:  "A  different 
rule  would  render  the  ri^ht  of  every  purchas- 
er of  stock  in  a  bank  insecure  or  liable  to 
doubt,  and  grea/tly  impair  its  value,  and 
would,  moreover,  seriously  disturb  the  usa- 
ges of  trade,  and  the  established  order  of 
business  in  relation  to  this  subject,  in  a  man- 
ner highly  injurious  to  the  community;  for 
purchasers  always  rely  on  tne  certificate  of 
the  bank  in  which  it  is  held  as  conclusive 
evidence  of  the  ownership."  See  also  Neto 
York  d  N.  E,  R.  Co.  v.  Schuyler,  34  N.  Y.  30, 
71.  The  case  of  Separate  School  Dist.  Bd. 
of  Edu.  V.  Sinton,  41  Ohio  St.  504, 
does  not  require  a  different  rule  oi 
diligence.  There  the  court  found  from  the 
character  of  the  act  under  which  the  bonds 
were  issued  that  they  might  be  redeemed 
before  due,  and  for  this  reason  held  that 
Siiifton  should  have  inquired  of  the  board  be- 
fore taking  the  bonds  of  the  treasurer  as  se- 
curity for  a  loan.  The  bonds  had  in  fact 
been  redeemed,  and  placed  in  the  hands  of 
the  treasurer  for  cancelation,  and  inquirv  of 
the  board  would  have  disclosed  that  lact. 
These  particular  bonds  were  regarded  as  not 
negotiable.  We  may  add  that  the  finding  of 
fact  set  aside  is,  more  properly,  a  conclusion 
of  law,  and,  as  such,  is  not  warranted  by  the 
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findings  made  in  the  case.  As  the  company 
did  not  discover  the  frauds  until  after  the 
death  of  Doughty,  it  is  difRculi  to  see  how 
an  inquiry  at  the  office  of  the  company  would 
have  disclosed  anything  as  to  the  fraudulent 
character  of  the  certificates  in  question,  but 
the  authorities  show,  and  reason  suggests, 
that  there  is  no  suoh  rule  of  diligence  re- 
quired of  those  who,  in  the  market,  for  value, 
and  in  good  faith,  purchase  certificates  of 
stock  that  are  genuine  on  their  face.  Judg- 
ment affirmed, 

Sliauok,  J.,  dissenting: 

The  failure  of  Doughty 's  victims  to  make 
the  investigation  required  of  them  by  famil- 
iar rules  of  the  law  enabled  him  to  perpe- 
trate many  frauds  of  much  magnitude.  Be- 
fore the  bringing  of  this  suit  by  the  com- 
pany, numerous  actions  were  brought  against 
it  by  some  of  those  who  had  loaned  him  mon- 
ey upon  his  notes,  and  accepted  as  security 
his  own  false  representations  touching  his 
ownership  of  stock.  In  those  cases  and  in 
this  the  superior  court  of  Cincinnati  and  the 
circuit  court  of  Hamilton  county  have  denied 
the  company's  liability  for  Doughty's  frauds, 
vindicating  that  conclusion  in  opinions  of 
much  research  and  accurate  discrimination. 
Force,  J.,  in  Citizens*  Nat,  Bank  v.  Cincin- 
nati, N,  0.  d  T.  P,  R,  Co.  11  Ohio  L.  J.  86; 
Taft,  J.,  in  this  case,  24  Ohio  L.  J.  198 ;  Peck, 
J.,  same  case,  22  Ohio  L.  J.  248,  and  Cincin- 
nati, N,  0.  d  T.  P.  R.  Co.  V.  Third  Nat.  Bank, 
1  Ohio  C.  C.  199.  The  same  conclusion  has 
been  reached  by  the  supreme  court  of  the 
United  Sta^tes  in  a  case  not  distinguishable 
from  this  by  any  fact  of  legal  import,  and  by 
a  court  of  equal  authority  m  England. 
Moorea  v.  Citizens'  Nat.  Bank,  111  U.  S.  I56, 
28  L.  ed.  ZS5;  British  Mut.Bkg.  Co.  v.  Cham- 
wood  Forest  R.  Co.  L.  R.  18  Q.  B.  Div.  714. 
For  extended  discussion  of  the  principles  in- 
volved and  analysis  of  the  cases  cited  in  the 
opinion  of  the  majority,  these  references  are 
deemed  sufficient.  Attention  to  the  precise 
case  before  us  will  make  apparent  the  irrel- 
evancy of  the  cases,  and  the  inconclusiveness 
of  the  reasoning  upon  which  the  recovery  is 
sustained.  These  certificates  of  stock  are 
spurious.  The  full  amount  of  stock  which 
the  company  might  lawfully  issue  had  been 
issued.  The  company  was  therefore  without 
authority  to  transfer  the  shares  which 
Doughty  thus  falsely  claimed  to  own,  and 
his  pledgees  have  no  demand  against  it  for 
any  failure  of  duty  in  that  regard.  The  pre- 
cise nature  of  the  demand  appears  very  clear- 
ly in  the  record.    There  was  no  transaction 


between  the  pledgees  and  the  company.  The 
demand  is  that,  because  Doughty  was  secre- 
tary and  agent  of  the  company,  it  shall  aa- 
swer  to  them  for  frauds  perpetrated  in  tran- 
sactions in  which  he  borrowed  money  for  his 
own  use,  upon  his  own  notes,  transferring 
false  certificates,  which  bore  upon  their  face 
conclusive  notice  that  he  had  exercised  bis 
authority  as  agent  for  his  own  advantage. 
and  adversely  to  the  interest  of  his  princi- 
pal. The  company  derived  no  benefit  from 
the  transactions,  and  did  not  ratify  them. 
Really,  do  the  elementary  principles  of  the 
law  leave  any  occasion  to  doubt  that  in  such 
a  case  a  recovery  should  be  denied?  The 
case  affords  no  place  for  the  rule  that  when 
one  of  two  innocent  persons  must  suffer  los^ 
from  the  act  of  a  third,  it  must  be  borne  by 
him  who  enabled  such  third  person  to  in- 
flict it.  The  rule  was  not  intended  to  pen- 
alize the  ownership  of  property.  Its  terms 
presuppose  two  innocent  persons.  Can  it  be 
said  that  the  defendants  innocently  disre- 
garded the  notice  brought  home  to  them  that 
the  agent  was  exercising  his  authority  ad- 
versely to  the  interests  of  his  principal? 
Unless  the  logical  consequences  of  this  re- 
covery shall  be  averted  by  arbitrary  excep- 
tions, but  little  can  remain  of  the  familiar 
and  salutary  rules  of  law,  founded  on  mor- 
als, and  contrived  to  render  fraud  ineffec- 
tual, and  prevent  the  divestiture  of  title  by 
crime.  Why  inay  it  not  be  said  to  erery  ooe 
who  seeks  to  recover  his  stolen  chattel  from 
the  vendee  of  the  thief  that  he  must  fail  be- 
cause his  ownership  of  the  chattel  enabled  the 
thief  to  commit  the  wrong?  No  conclusive 
answer  to  that  question  can  be  given  except 
by  a  court  of  last  resort.  In  Moorea  v.  Citi- 
eens*  Nat.  Bank  the  Supreme  Court  of  the 
United  States  denied  the  liability  of  a  corpo- 
ration for  the  fraud  of  its  issuing  officer 
where  he  issued  the  stock  directiv  to  his 
pledgee  with  the  false  representation  that  it 
was  a  transfer  of  stock  which  he  owned: 
while  here  the  officer  issued  the  stock  to  him- 
self, and  indorsed  it  to  his  pledgees.  The 
cases  do  not  otherwise  differ.  To  say  that 
the  defense  is  cut  off  by  the  assignment  of  the 
certificates  is  to  affirm  that  they  have  an  at- 
tribute of  negotiability.  But  the  view  that 
they  are  negotiable  is  disclaimed  by  the  ma- 
jority, and  by  counsel  for  the  defendants. 
For  obvious  reasons,  it  could  not  be  main- 
tained. The  attempt  to  distinguish  the 
has  therefore  failed. 

Spear,  J.,  did  not  sit. 


TENNESSEE  SUPREME  COURT. 


John  D.  SHARP,  Sheriff  of  Davidson  Coun- 
ty, Appt., 

V. 

STATE  of  Tennessee,  ex  rel.  J.  D.  CASON. 


( Tenn. 


) 


Note. — As  to  legislative  power  to  abridge  the 
power  of  courts  to  punish  contempt,  see  Hale 
V.  State  (Ohio)  36  L.  B.  A.  254. 
43  L.  R.  A. 


Tlte  pardonlnir  pofrer  of  the  governor  ex- 
tends to  cases  of    contempt 

(January  14,  1899.) 

APPEAL  by  the  sheriff  from  a  iudgment  of 
the  Circuit  Court  for  Davidson  Coun^ 
re1easing«relator  from  custody  to  which  he 
hAd  been  committed  for  contempt  of  court* 
Affirmed. 


1S99. 


Sharp  y.  Stats  ex  rei,  Cason. 


789 


The  facts  are  stated  in  the  opinion. 

Messra^JELoheTt  VangHn  and  J.  A.  Pitts 
for  appellant. 

Messrs.  Steger,  WasMnston,  Sc  Jaok« 
•on  and  Estes  Sc  Estes  for  appellee. 

MeAlister,  J.,  delivered  the  opinion  of 
the  court : 

This  record  presents  the  single  question  of 
the  right  of  the  governor  to  exercise  the 
pardoning  power  in  respect  of  fines  imposed 
for  contempt  of  court.  It  appears  from  the 
record  that  one  W.  A.  Cason  was  under  in- 
dictment in  the  criminal  court  of  Davidson 
county  for  making  false  and  fraudulent  en- 
tries in  the  books  of  his  employers.  When 
the  jury  was  being  summoned  by  an  officer 
of  the  court  for  the  trial  of  W.  A.  Cason, 
his  father,  J.  D.  Cason,  sought  to  have  cer- 
tain individuals,  whose  names  were  handed 
the  officer,  summoned.  This  misconduct  on 
the  part  of  J.  D.  Cason  was  reported  to  the 
judge,  who,  upon  investigation  of  the  facts, 
adjudged  the  contemner  guilty  of  an  attempt 
to  pack  the  jury,  and  fined  him  $50,  and  sen- 
tenced him  to  jail  for  a  period  of  ten  days. 
It  appears  that  the  court  suspended  its  judg- 
ment in  the  ca9e  from  June  20  until  July  9, 
1S98.  On  the  8th  day  of  July,  1898,  the  gov- 
ernor pardoned  the  said  J.  D.  Cason  of  said 
ofTeniae.  The  judge  of  the  criminal  court, 
conceiving  that  the  pardoning  power  of  the 
executive  did  not  extend  to  cases  of  contempt, 
refu*ied  to  recognize  the  pardon,  and  ordered 
the  prisoner  into  custody.  Thereupon  the 
prisoner,  through  his  counsel,  applied  to  the 
circuit  court  for  the  writ  of  habeas  corpus. 
Upon  an  investigation  of  the  case  the  circuit 
judge  was  of  opinion  that  the  prisoner  was 
entitled  to  his  liberty,  and  he  was  according- 
ly discharged.  The  sheriflT  appealed,  and 
has  assigned  as  error  the  action  of  the  circuit 
court  in  discharging  the  prisoner. 

The  precise  question  here  presented  was 
adjudged  by  this  court  at  its  December  term, 
1803,  in  the    case  of    Garrett  v.    State,  in 
which  it  was  held  that  the  pardoning  power 
of    the    governor    does    extend    to  case^    of 
contempt.    A  similar  ruling  had  been  made 
by  our  predecessors  in  the  case  of  McCarty 
V.  State.     Article  3,  §  1,  of  the  Constitution 
provides  that  "the  supreme  executive  power 
of  the  state  shall  be  vested  in  a  governor." 
Section   6   provides,   viz.:     "He  shall   have 
power  to  grant  reprieves  and  pardons  after 
conviction,  except  in  cases  of  impeachment." 
It  will  be  observed  that  the  only  exception 
to  the  power  conferred  upon  the  governor 
to  grant  reprieves  and  pardons  is  in  cases  of 
impeachment,  and  the  only  limitation   im- 
jx)j>ed  is  that  the  power  cannot  be  exercised 
until  after  conviction.     A  judgment  impos- 
ing a  fine  for  contempt  is  a  conviction,  with- 
in the  meaning  of  the  Constitution.     Sin- 
nott  V.  State,  11  Lea,  281;  Bryns  v.  Wood- 
ward, 10  Lea,  444 ;  Netc  Orleans  v.  New  York 
Mail  8,  8.  Co.  20  Wall.  387-392,  22  L.  ed. 
354-357;  Fischer  v.  Hayes,  6  Fed.  Rep.  64; 
3  Am.  &  Eng.  Enc.  Law,  p.  796.  Contempts  of 
court  are  public  offenses,  and  pardonable  as 
such.     1  Bishop,  Crini.  L.  §  913,  subsec.  2; 
1  McClain,  Crim.  L.  §  9;  Eso  parte  Hickey, 
43  L.  R.  A. 


4  Smedes  &  M.  751;  State,  Van  Orden,  ▼. 
Saumnet,  24  La.  Ann.  119,  13  Am.  Rep.  115; 
He  Mullee,  7  Blatchf .  23 ;  Bates's  Case,  55  N. 
H.  326:  State  v.  Matthews,  37  N.  H.  450; 
Re  Sims,  54  Kan.  1,  25  L.  R.  A.  110;  i2fl 
Manning,  44  Fed.  Rep.  275.     In  the  case  of 
State,  Van  Orden,  v.  Sauvinet,  24  La.  Ann. 
119,  13  Am.  Rep.  115,  Jud^e  Taliaferro  said: 
"There    being   no   exception    found    in  our 
state  Constitution  precluding  in  such  cases 
the  exercise  of  the  pardoning  prerogative  by 
the  governor  of  the  state,  we  feel  no  hesitan- 
cy in  recognizing  its  existence.    That  the  of- 
fense arising  from  a  contempt  of  the  author- 
ity of  a  court  is  one  which,  from  its  nature, 
should  be  summarily  punished,  to  the  end 
that  an  efficient  and  wholesome  exercise  of 
judicial  powers  may  be  had,  no  one  will  ques- 
tion.    ...    A  contempt  of  court  is  an  of- 
fense against  the  state,  and  not  an  offense 
against  the    judge    personally.    In    such  a 
case  the  state  is  the  offended  party,  and  it  be- 
longs to  the  state,  acting  through  another 
department  of  its  government,  to  pardon  or 
not  to  pardon,  at  its  discretion,  the  offen- 
der."   Again,  in  Ex  parte  Hickey,  4  Smedes 
&  M.  751,  the  court  said,  viz.:    "The  whole 
doctrine  of  contempts  goes  to  the  point  that 
the  offense  is  a  wrong  to  the  public,  not  to 
the  person  of  the  functionary  to  whom  it  is 
offered,  considered  merely  as  an  individual. 
It  follows,  then,  that  the  contempts  of  court 
are  either  crimes  or  misdemeanors,  in  pro- 
portion to  the  aggravation  of  the  offense, 
and  as  such  are  included  within  the  pardon- 
ing power  of  the  state,"  and  the  prisoner  wa9 
discharged.    It  appeared  in  that  case  that 
Hickey  had  been  sentenced  to  fine  and  impris- 
onment for  contempt  of  the  circuit  court  at 
Vicksburg,  and  was  pardoned  by  Governor 
Albert  Gallatin  Brown.     The  prisoner  was 
released  upon  habeas  corpus,  the  court  sus- 
taining th6  right  of  the  governor  to  exercise 
the   pardoning  power   in   such   a  case.     Re 
Mullee;  7   Blatchf.  23,  Blatchford,  District 
Judge,   said,   viz.:     "On   a   motion    for   an 
attachment   against  the   applicant  as  a  de- 
fendant in  a  suit  in  equity  in  this  court,  he 
was  adjudged  to  have  been  guilty  of  a  con- 
tempt of  this  court,  by  violating  an  injunc- 
tion isFued  by  this  court;  and  on  the  27th 
of  June,  1868,  a  fine  of  $2,500  was  imposed 
on  him  as  a  punishment  for  sucli  contempt, 
and  it  w^as  ordered  that  he  should  stand  com- 
mitted until  the  fine  should  be  paid.    After 
having  been  imprisoned  for  some  time  under 
such  sentence,  he  presented  a  petition  to  this 
court,    praying    for    his    discharge  on    the 
ground  that  he  was  unable  to  pay  the  fine. 
The  decision  of  the  court  thereon  was  that 
it  had  no  jurisdiction  or  power  to  grant  the 
prayer  of  the  petition,  and  that  relief  must 
be  sought  by  an  application  to  the  President 
of  the  United  States.     I  then  said:     By  the 
Constitution  ( art.  2,  g  2,  subd.  1 )  the  presi- 
dent is  invested  with  power  "to  grant  re- 
prieves and  pardons  for  offenses  against  the 
United  States,  except  in  cases  of  impeach- 
ment."   No  such  power  is  conferred  upon 
any  other  officer  or  upon  any  court.    A  con- 
tempt   of  court    is    an  offense   against  tihe 
United  States.    In  the  present  case  there  is 
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a  judgment  judicially  declaring  the  con- 
tempt and  offense.  ...  In  the  case  of 
one  Dixon,  a  fine  was  imposed  upon  him  by 
the  circuit  court  of  the  United  States  for  the 
district  of  Missiseippi  for  a  contempt  of 
court.  He  applied  to  the  President  for  a 
pardon.  The  attorney  general,  Mr.  Gilpin 
(3  Ops.  Atty.  Gen.  622),  decided  that  the 
pardoning  power  extended  to  such  a  case, 
and  that  the  contempt  was  an  offense,  within 
the  language  of  the  provision  of  the  Ck>nsti- 
tution.  I  fully  concur  in  this  view;  and  it 
neoeeearily  follows  that,  if  the  power  of  re- 
lieving from  the  sentence  imposed  on  Mullee 
falls  within  the  pardoning  power  of  the  Pres- 
ident, it  is  ezdusiye  in  the  President,  and 
cannot  be  exercised  by  this  court.  .  .  . 
The  inquiry  made  of  the  attorney  general  in 
the  Caae  of  Diwan  was  whether  tibe  executive 
authority  to  pardon  properly  extended  to 
that  case.  In  his  opinion,  given  to  the  sec- 
retary of  state  in  February,  1841,  the  attor- 


ney general  says:  'If  we  adopt,  as  the  Su- 
preme Court  of  the  United  States  has  de- 
cided we  should  do,  the  principles  estab- 
lished by  the  common  law  respectinf^  the 
operation  of  a  pardon,  there  can  be  do  doubt 
it  may  embrace  such  a  case.  A  pardon  baa 
been  held  to  extend  to  a  contempt  oommitted 
in  Westminster  Hall,  under  circumstances 
not  materially  different  from  those  which  oc- 
curred in  the  case  submitted  to  the  President. 
I  am  therefore  of  opinion  that,  should  the 
President  consider  the  facts  such  as  to  justi- 
fy  the  exercise  of  his  constitutional  **  power 
to  grant  reprieves  and  pardons  for  ofiTenses 
against  the  United  States,"  there  is  nothing 
in  the  character  of  this  offense  which  with- 
draws if  from  the  general  authority/  ^ 
After  a  careful  review  of  the  authorities 
we  are  thoroughly  satisfied  with  the  former 
rulings  of  this  court  on  this  subject,  and  th^ 
judgment  of  the  Circuit  Court  is  therefore 
affirmed. 


ILLINOIS  SUPREME  COURT. 


Alexander  H.  REVELL,  Appt., 

V. 

PEOPLE  of  the  State  of  Illinois. 

(177  111.  468.) 

1.  The  o^rner  of  premises  bounded  om 
Lake  Mlcltliraift  takes  no  title  to  any 

submerged  land  under  the  waters  of  the  lake. 

8.  A  pnrpreatiire  may  be  enjoined  and 
abated  in  a  court  of  equity,  although  it  is  not 
injurioos  and  Is  not  a  public  nuisance. 

S.  Pier*  bnllt  Into  tbe  fratera  of  Lake 
Mleblgran  to  protect  tbe  land  of  a 
shore  o-vmer  from  erosion,  and*  not  In  aid 
of  navigation,  the  effect  of  which  is  also  to 
reclaim  submerged  land  of  which  the  fee  Is 
vested  In  the  state  In  trust  for  the  people, 
constitute  a  purpresture  which  the  state  may 
require  to  be  removed,  although  they  are  not 
detrimental  to  the  public  interest  and  will 
not  become  so  until  the  state  wishes  to  re- 
claim and  use  the  land. 

(December  21,  1898.) 

CROSS-APPEALS  from  a  decree  of  the 
Circuit  Court  for  Cook  CJounty  in  favor 
of  plaintiffs  in  an  information  in  equity  to 
remove  purprestures  which  defendant  had 

S laced  in  a  lake  in  front  of  his  property ;  the 
efendant  appealing  from  so  much  of  the  de- 
cree as  held  the  erections  illegal ;  and  plain- 
tiffs appealing  from  so  much  as  refund  to 
order  their  immediate  removal.  Reversed 
on  plaintiffs*  appeal. 

Statement  b^  Craig,  J.: 
This  was  an  information  in  equity,  brought 
in  the  circuit  court  of  Cook  county  in  the 
name  of  the  people,  by  the  attorney  general, 
against  Alexander  H.  Revell,  as  the  owner 
of  a  certain  tract  of  land  bordering  on  Lake 
Michigan.    The  information  alleges  that  so 

Note. — As  to  right  to  erect  wharves,  see  note 
to  Madison  v.  Mayers  (Wis.)  40  L.  R.  A.  635. 
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much  of  Lake  Michigan  as  is  inclnded  bv 
lines  running  north  from  the  point  where  the 
eastern  boiindary  of  the  state  of  Illinois 
strikes  the  southern  bend  of  said  lake,  to 
a  point  in  the  middle  of  the  said  lake  in 
north  latitude  42  d^.  30  min.,  and  thence 
west  along  that  parallel,  is  within  the  state 
of  niinois;  that  the  soil  or  submerged  land 
lying  or  being  under  the  waters  of  Lake 
Micnigan  aforesaid,  within  the  limits  of  the 
state  of  Illinois,  to  the  line  or  point  on  the 
shores  of  said  lake  within  the  limits  afore- 
said, belongs  to,  and  the  title  thereto  is,  by 
virtue  of  Uie  common  law  in  force  in  said 
state,  vested  absolutely  in,  the  state  of  nii- 
nois, free  from  the  obstruction  and  interfer- 
ence of  private  parties  therein;  that  it  is 
the  duty  of  the  state  to  preserve  such  waten 
ana  submerged  lands  for  the  use  of  the  pub- 
lic, to  be  u^  and  enjoyed  by  them  free  and 
unmolested  by  erections  and  incloeures  of 
any  kind  thereon  made  by  private  individ- 
uals, or  others  claiming  to  own  the  adjoin- 
ing shore,  without  the  sanction  or  authority 
of  said  state  of  Illinois;  that  no  municipal 
or  private  corporation  or  individual  has  any 
right,  power,  or  authority  to  exercise  ex- 
clusive control  over  the  submerged  land 
aforesaid,  or  to  trespass  and  intrude  on  the 
same,  by  the  erection  of  cribs,  piers,  jetties, 
breakwaters,  bulkheads,  obstructions,  or  in- 
closures  of  any  kind,  extending  beyond  the 
usual  water  line  on  the  shore  of  LaJce  ^ch- 
igan,  or  to  reclaim  by  the  means  aforesaid, 
or  otherwise,  the  submerged  land  so  de- 
scribed, the  same  being  subject  to  the  super- 
vision, ownership,  and  control  of  the  state 
of  Illinois  as  aforesaid;  that  Alexander  £L 
Revell  is  now,  and  for  a  long  time  previous 
has  been,  the  owner  of,  or  interested  in,  a 
certain  tract  of  land,  described  as  follows: 
Sublet  1  in  assessor's  subdivision  of  lots  1 
and  2  in  the  city  of  Chicago  subdivision  of 
the  E.  fractional  %  of  section  28,  township 
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40,  range  14,  E.  of  the  third  P.  M.,  and 
block  0  (except  the  weat  7  feet  thereof)  in 
Crehrke  i  Brauckmann's  subdivision  of  the 
S.  Va  of  the  N.  E.  fractional  14  of  the  N.  W. 
fractional  y^  of  section  28,  township  40, 
range  14,  E.  of  the  third  P.  M.,  bordering 
on  said  lake,  in  the  county  of  Cook,  Illinois ; 
that  said  Revell  has,  by  tiie  construction  of 
piers,  reclaimed  from  the  bed  of  the  lake  a 
large  amount  of  land  (about  250  feet)  lying 
east  of  the  premises  described ;  that  tbe  land 
90  reclaimed  belongs  to  the  state;  that  said 
Revell  has  further  constructed  piers  of  tim- 
ber and  stone  130  to  200  feet  at  right  angles 
to  the  shore,  upon  the  submerged  land  op- 
posite said  premises,  for  the  purpose  of  fill- 
ing in  and  reclaiming  further  large  tracts, 
said  piers  being  extensions  of  or  similar  to 
the  structures  above  mentioned;  that  the 
said  Revell  claims  the  right,  as  riparian 
owner,  to  reclaim  the  said  lands  and  to  re- 
claim other  lands  by  the  means  aforesaid, 
and  disputes  the  title  of  the  state  to  such 
reclaimed  and  submerged  lands;  that  said 
structures  are  solely  for  the  purpose  of  re- 
claiming submerged  land,  and  not  in  aid  of 
navigation  or  commerce,  or  to  protect  the 
land  of  said  Revell  from  erosion;  that  said 
Revell  has  no  right  to  construct  such  piers 
even  for  the  purposes  aforesaid;  that  the 
said  structures  are  an  irreparable  injury  to 
the  state,  and  a  purpresture,  and  should  be 
abated,  or  seized  tor  the  benefit  of  the  state ; 
that  there  is  no  remedy  at  law  for  the  in- 
jury aforesaid,  wherefore  the  informant 
prays  a  perpetual  injunction  against  said 
Revell  from  further  filling  in  and  reclaiming ; 
that  said  piers  be  a1)ated ;  that  defendant  be 
enjoined  from  building  piers  in  the  bed  of 
Lake  Michigan  and  from  doing  any  work  on 
said  piers,  or  from  filling  in  any  of  the  bed 
or  encroaching  on  the  waters  of  Lake  Mich- 
igan. 

The  answer  of  said  Revell  claims  the  own- 
ership of  the  land  in  question  from  a  time 
long  prioc  to  the  filing  of  the  information; 
denies  that  by  the  construction  of  piers  he 
bas  reclaimed  the  whole  or  a  large  portion  of 
flaid  premises  from  the  bed  of  said  lake; 
denies^  he  has  constructed  piers,  as  al- 
li^ed  in  the  information,  for  the  purpose  of 
re(!laiming  l«.nd  from  the  lake;  avers  that  he 
constructed  a  pier  of  a  permanent  character 
on  the  south  line  of  his  premises,  at  right 
angles  to  the  shore,  but  denies  it  was  made 
to  reclaim  submerged  land;  and  avers  it 
wiM  built  lawfully,  to  protect  his  land  from 
ero.^ion;  that  prior  to  its  construction  there 
had  been  violent  erosion,  and  his  land  was 
threatened  with  further  waste;  that  said 
pier  w^as  erected  to  save  and  protect  his  land, 
and  does  not  extend  into  the  waters  proper 
of  the  lake;  denies  that  it  is  an  intrusion  or 
an  interference  with  navigation ;  denies  that 
it  is  a  purpresture,  and  insists  that  the  peo- 
ple have  no  interest  or  right  in  its  removal. 
The  defendant  further  set  up  in  his  an- 
swer that  the  information  was  not  brought 
on  behalf  of  the  people,  but  by  the  commis- 
sioners of  Lincoln  Park,  who  are  interested 
in  getting  a  decision  as  to  the  rights  of  lit- 
toral owners,  whose  lands  they  may  desire 
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hereafter  to  condemn  and  acquire,  and  who, 
to  get  an  expression  of  the  courts  on  that 
subject,  instigated  this  suit,  which  is  there- 
fore not  brought  in  good  faith.  The  answer 
concludes  with  a  general  denial  of  allega^ 
tions  not  admitted,  confessed,  traversed,  or 
denied.  Subsequently  a  supplemental  an- 
swer was  filed,  m  which  the  defendant  set  up 
that  since  the  filing  of  the  answer  the  com- 
missioners of  Lincoln  Park  had  prepared 
and  adopted  a  plan  for  the  enlargement  of 
Lincoln  Park,  and  the  location  of  a  boule- 
vard over  the  bed  of  the  lake  opposite  to, 
and  about  1,200  feet  east  of,  aefendant's 
premises,  the  land  under  the  water  between 
said  boulevard  and  the  shore  line  as  it  ex- 
isted at  the  time  of  the  adoption  of  said  plan 
to  be  reclaimed  for  park  purposes,  and  had 
made  an  estimate  of  the  cost  of  such  im- 
provement, all  in  accordance  with  an  act  of 
the  general  assembly  approved  June  15, 
1895;  that  said  plan  was  adopted  and  said 
action  taken  about  March  20,  1896. 

Replication  was  filed  to  the  answer  and 
supplemental  answer,  and  the  cause  was  re- 
ferred to  the  master  to  take  proofs.  A  hear- 
ing was  bad  on  the  pleadings  and  evidence, 
and  the  court,  in  its  decree,  finds  that  the 
cribs,  piers,  breakwaters,  or  bulkheads  de- 
scribed in  said  information  and  in  the  an^- 
swer  filed  herein,  constructed  by  the  said  de- 
fendant. Revell,  as  charged  in  said  informa- 
tion and  admitted  by  said  answer  to  have 
been  constructed,  are  trespasses  on  the  sub- 
merged lands  of  Lake  Michigan,  the  title  of 
which  lands  was  at  the  time  of  their  erection 
in  the  state  of  Illinois,  and  that  they  are 
purprestures,  but  finds  that  they  were  built 
for  the  protection  of  the  defendant's  land 
from  erosion  by  the  waters  of  Lake  Michi- 
gan; that  they  are  not  detrimental  to  the 
public  interest,  and  will  not  become  so  until 
the  state  of  Illinois  wishes  to  reclaim  and 
use  the  submerged  lajids  on  which  they 
stand;  ''that  the  said  defendant  and  all 
claiming  through  or  under  him,  be,  and  here- 
by are,  perpetually  enjoined  from  building 
hereafter,  opposite  to  or  in  connection  with 
his  land  described  in  the  information,  any 
pier,  crib,  breakwater,  bulkhead,  or  other  ar- 
tificial device  or  construction  on  the  sub- 
merged lands  under  Lake  Michigan  for  the 
purpose  o!  making  any  land  or  reclaiming 
any  submerged  lands  for  the  purpose  of  pro- 
tecting the  lands  above  described  from  ero- 
sion by  Lake  Michigan,  or  for  any  other  pur- 
pose whatever;  that  the  said  piers,  break- 
waters, or  bulkheads  now  existing,  opposite 
and  connected  with  the  said  land,  are,  so 
far  as  they  stand  on  the  submerged  lands  of 
Lake  Michigan,  purprestures,  and  subject  to 
abatement  by  the  state  of  Illinois  whenever 
said  state  shall  desire  to  reclaim  or  use  the 
submerged  lands  on  which  the  said  piers, 
breakwaters,  or  bulkheads  stand;  that  be- 
cause of  its  finding  that  the  said  purpres- 
tures are  not  detrimental  to  the  public  in- 
terests, and  will  not  become  so  until  the 
state  of  Illinois  wishes  and  undertakes  to 
reclaim  and  use  the  submerged  lands  on 
which  they  stand,  the  court  does  not  now 
order   the*  said  purprestures   abated;    that 
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the  said  defendant/  and  those  claiming 
through,  by,  or  under  him,  be  perpetually  en- 
joined and  restrained  from  in  any  manner  in- 
terfering with  the  state  of  Illinois,  or  witli 
the  commissioners  of  Lincoln  Park,  as  the 
agents  and  trustees  of  the  state  of  Illinois, 
in  their  taking  possession  of  the  submerged 
lands  of  Lake  Michigan  opposite  to,  east^ 
ward  of,  and  adjoining  the  land  of  the  de- 
fendant in  said  information  described,  up  to 
the  water's  edge,  and  at  the  time  such  pos- 
session is  taken,  and  reclaiming  the  some, 
and  using  the  same  for  park  purposes;  that 
whenever  the  said  state  of  Illinois,  directly 
or  by  its  said  agents  or  trustees,  may  choose 
to  take  such  possession  and  reclaim  and  use 
the  said  submerged  lands  up  to  the  water's 
edge  opposite  and  adjoining  the  land  or  lot 
of  the  defendant,  it  may  abate  and  remove, 
without  let  or  hindrance  from  the  defendant^ 
or  those  claiming  by,  from,  or  under  him. 
any  structure,  piers,  cribs,  breakwaters,  or 
bulkheads  found  standing  on  said  submerged 
lands  eastward  of  the  said  water  line,  and 
the  said  Revell,  and  those  claiming  by, 
through,  or  under  him,  is  and  are  hereby 
perpetually  enjoined  and  restrained  from 
any  interference  with  such  abatement  or  re- 
moval." To  reverse  this  decree  the  defend- 
ant prayed  for  and  obtained  an  appeal.  As 
will  be  observed,  the  court,  in  its  decree, 
found  from  the  evidence  that  the  piers  were 
built  for  the  protection  of  defendant's  land 
from  the  erosion  of  the  waters  of  Lake  Mich- 
igan, and  that  they  were  not  detrimental 
to  the  public  interest,  and  would  not  become 
so  until  the  state  of  Illinois  wished  to  re- 
claim and  use  the  submerged  land  upon 
which  they  stood;  and  the  court  refused  to 
order  the  Miid  purprestures  abated  until  the 
state  of  Illinois  directly  or  indirectly  took 
possession  of,  and  reclaimed  and  used,  the 
submerged  lands  adjacent  to  the  defendant's 
holdings.  Upon  these  points  the  appellee 
has  assigned  cross  errors. 

Mesfns.  Wilson,  Moore,  ft  MoIlTaiiie, 

for  defendant: 

In  the  absence  of  any  wrong  or  injury  to 
the  state  or  the  public,  there  existed  no 
ground  for  relief  by  injunction  in  a  court  of 
chancery. 

People  V.  Davidson,  30  Cal.  379;  1  High, 
Inj.  §§  759,  760;  2  Story,  Eq.  Jur.  §§  924, 
924a;  10  Am.  &  Eng.  Enc.  Law,  p.  841,  note; 

2  Waterman's  Eden,  Inj.  3d  ed.  p.  259; 
Atiy,  Oen,  v.  Sheffield  Go*  Consumers*  Co. 

3  De  G.  M.  &  G.  319;  Gould,  Waters,  §  168; 
1  Dan.  Ch.  PI.  &,  Pr.  p.  5;  United  States  v. 
Hughes,  11  How.  568,  13  L.  ed.  816;  Russell 
V.  Allen,  107  U.  S.  163,  27  L.  ed.  397;  Flotch- 
er  V.  Tuttle,  151  111.  41,  25  L.  R.  A.  143; 
People  V.  St.  Louis,  10  111.  374,  48  Am.  Dec. 
339;  Dunning  v.  Aurora,  40  111.  484;  Lake 
View  V.  Letz,  44  111.  84;  Atty.  Oen.  v.  Met- 
ropolitan R.  Co.  125  Mass.  516,  28  Am.  Rep. 
204. 

The  court  erred  in  decreeing  thaf  appel- 
lant had  no  riparian  rights  as  against  tVie 
stfi  te 

Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S.  387, 
36  L.  ed.  1018;  Yates  v.  Miluxiukee,  10  Wall. 
503,    19   L.  ed.    986;    Dutton  v.    Strong,  1 
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Black,  31,  17  L.  ed.  32;  St.  Paul  d  P.  R.  Co, 
V.  Schurmeir,  7  Wall.  288,  19  L.  ed.  78; 
Boston  V.  Richardson,  105  Mass.  361 ;  Rumr- 
seij  V.  New  York  d  N.  E.  R.  Co.  133  N.  Y. 
79,  15  L.  R.  A.  618;  King  v.  Pagham  Hvcer 
Comrs.  8  Barn.  &  C.  355;  Atty.  Oen.  v.  Lons- 
dale. L.  R.  7  Eq. 387  ;  Diedrich  v. Northicestem 
Union  R.  Co.  42  Wis.  201,  24  Am.  Rep.  399; 
Hanford  v.  St.  Paul  d  D.  R.  Co.  43  Minn. 
105;  Bradshaw  v.  Duluth  Imperial  Mill  Co. 
52  Minn.  61 ;  Province  Steam-Engine  Co.  v- 
Providence  d  S.  S.  8.  Co.  12  R.  I.  348,  34  Am. 
Rep.  662;  Gould,  Waters,  S  160. 

In  England  the  Crown  owns  the  tide  lands, 
that  is  the  lands  between  high  and  low  water, 
and  the  owners  of  the  upland  cannot  in  any 
strict  sense  be  said  to  he  riparian  owners 
or  to  own  the  land  abutting  on  the  sea. 

Gould,  Waters,  §  24;  Atty.  Oen.  v.  Tom- 
line,  L.  R.  12  Ch,  Div.  214;  Nicholson  v- 
Williams,  L.  R.  6  Q.  B.  632. 

Messrs.  Smith,  Blair,  ft  Smith  also  for 
defendant. 

Messrs.  Edward  C.  Akin,  Attorney  Ger- 
oral,  and  Edward  O.  Brown  for  plaintiff. 

Craig,  J.,  delivered  the  opinion  of  the 
court : 

It  has  been  suggested  in  the  argument  of 
counsel  for  appellant  that  the  people  have 
no  interest  in  this  litigation, — that  the  real 
parties  in  interest  are  the  commissioners  of 
Lincoln  Park.  We  do  not  regard  this  posi- 
tion as  sustained  by  the  record.  The  suit 
was  instituted  in  the  name  of  the  people,  by 
the  attorney  general.  The  commissiooiers  of 
Lincoln  park,  as  a  board,  have  taken  no  ac- 
tion whatever  in  reference  to  the  commence- 
ment or  prosecution  of  the  action,  nor  have 
they  any  interest  in  the  result,  exoept  such 
as  may  be  shared  by  the  people  at  large.  So 
far  a«  appears,  the  attorney  general,  repre- 
senting the  people,  brought  the  action  in 
good  faith  for  and  on  behalf  of  the  people. 
The  oomniissioners  of  Lincoln  park  were  not 
made  parties  to  the  proceeding  nor  are  they 
mentioned  in  the  information.  It  is  true 
that  the  defendant,  by  a  supplemental  an- 
swer, undertook  to  bring  into  the  controversy 
the  rights  of  the  commissioners  of  Lincoln 
park  under  an  act  of  the  legislature;  but 
that  matter  was  not  responsive  to  anything 
found  in  the  infoimation,  and,  in  our  opin- 
ion, it  had  no  proper  place  in  the  record. 
When  the  commissioners  of  Lincoln  park  un- 
dertake to  condemn  or  otherwise  appropri- 
ate any  part  of  the  submerged  lands  of  the 
lake  fronting  upon  the  premises  of  appellaait, 
then  will  be  the  proper  time  to  determine 
their  rights  and  their  powers,  but  until  that 
time  arrives  nothing  need  be  said  upon  that 
question. 

The  appellant,  as  a  shore  owner,  con- 
structed from  his  premises  into  the  lake  two 
piers,  extending  from  the  shore  into  the  wa- 
ters of  the  lake  some  200  feet,  and  the  main 
question  involved  here  is  his  right  to  build 
and  maintain  those  structures.  A  descrip- 
tion of  the  structures  so  built  by  appellant 
in  the  lake  will  be  found  in  appellant's  ar- 
gument, substantially  as  follows:  "Defend- 
ant  purchased  the  premises  in  question  in 
July,  1890.    The  pier  at  Barry  avenue 
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built  by  Fitz  Simons,  at  Reveirs  instanc*^.  in 
the  fall  of  1800.  and  the  addition  on  the  ea«t 
end  in  1891.  The  whole  structure  is  about 
220  feet  m  length,— 20  feet  on  land,  and  200 
feet  in  water.  The  north  side  consists  of 
dose  piling,  and  the  south  of  piles  6  feet 
apart,  v;ith  single  sheeting.  The  two  sides 
are  about  8  feet  apart,  and  the  space  be- 
tween is  filled  with  riprap,  with  two  Jines 
of  planking  on  the  top  to  walk  on.  The  pier 
at  George  street  is  not  quite  so  long,  and  is 
made  of  a  single  row  of  piling,  spaced  and 
sheeted  and  anchored  to  piles  to  the  south. 
At  the  e&9>t  end  is  a  bulknead  8  by  15  feet, 
filled  with  riprap,  and  covered  with  plank. 
The  latter  was  built  by  the  O.  B.  Green 
Dredging  Company  in  1893.  Both  piers  are 
practically  perpendicular  to  the  shore." 

The  law  is  well  settled  in  the  different 
states  that  the  title  to  and  dominion  over 
lands  covered  bv  tide  waters  within  the 
boimdaries  of  the  several  states  belong  to 
each  state  wherein  the  lands  are  located. 
The  state  holds  the  fee  in  trust  for  the  pub- 
lic. The  doctrine  established  in  regard  to 
lands  covered  by  tide  waters  has  also  been 
held  applicable  to  lands  bounded  by  fresh 
water  in  our  large  lakes.  People^  Moloney^ 
V.  Kirk,  162  111.  138;  Shively  v.  Bowlby,  152 
U.  S.  9,  38  L.  rd.  335.  In  the  case  last  cited 
it  is  said:  "By  the  common  law,  both  the 
title  and  the  dominion  of  the  sea,  and  of 
rivers  and  arms  of  the  sea,  where  the  tide 
ebbs  and  flows,  and  of  all  the  lands  below 
hip-h- water  mark,  within  the  jurisdiction  of 
the  Crown  of  England,  are  in  the  King. 
Such  waters,  and  the  lands  which  they  cover, 
either  at  all  times,  or  at  least  when  the  tide 
is  in,  are  incapable  of  ordinary  and  private 
occupation,  cultivation,  and  improvement, 
and  their  natural  and  primary  uses  are  pub- 
lic in  their  nature,  for  highways  of  naviga- 
tion and  commerce,  domestic  and  foreign, 
and  for  the  purpose  of  fishing  by  all  the 
King's  subjects.  Therefore  the  title,  jus 
privatum,  in  such  lands,  as  of  waste  and  un- 
occupied lands,  belongs  to  the  King  as  the 
sm'breign;  and  the  dominion  thereof,  jus 
publicum  is  ve^^ted  in  him  as  the  representa- 
tive of  the  nation  and  for  the  public  ben- 
efit." In  Illinois  C.  R.  Go,  v.  Illinois,  14»J 
L\  S.  452,  36  L.  ed.  1042,  speaking  of  this 
question,  the  court  said:  *'That  the  state 
holds  the  title  to  the  lands  under  the  naviga- 
ble waters  of  T^ke  Michigan,  within  its  lim- 
its, in  the  same  manner  that  the  state  holds 
title  to  soils  under  tide  water,  by  the  com- 
mon law,  wc  have  already  shown,  and  that 
title  necessarily  carries  with  it  control  over 
the  waters  above  them  whenever  the  lands 
are  subject  to  use.  .  .  .  It  is  a  title  held 
in  trust  for  the  people  of  the  state,  that 
they  may  enjoy  the  navigation  of  the  waters, 
carry  on  commerce  over  them,  and  have  the 
liberty  of  fishing  therein  freed  from  the  ob- 
struction or  interference  of  private  parties." 
Indeed,  the  doctrine  that  the  state  holds  the 
title  to  the  lands  covered  by  the  waters  of 
Lake  Michigan  in  trust  for  the  people  is  not 
controverted  in  the  argument.  It  will  not, 
Uierefore,  be  necessary  to  cite  further  au- 
thorities upon  that  question. 
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The  appellant  here  owned  the  premieee  bor- 
dering on  the  lake,  but  his  title  t&  the  prem- 
ises extended  only  to  the  water's  edge,  and. 
the  fee  in  and  to  the  lands  covered  by  the- 
waters  of  the  lake  was  vested  in  the  state,, 
and  held  by  the  state  in  trust  for  the  people.. 
The  fee  being  in  the  state,  the  important 
question  presented  is  whether  appellant,, 
without  a  grant  or  other  authority  from  the- 
state,  had  the  right  to  go  upon  the  sub- 
merged lands  and  erect  the  structures  com- 
plained of  in  the  information.  This  state 
has  adopted  the  common  law  as  it  existed 
prior  to  March  24,  1606, — the  fourth  year 
of  James  I. ;  and,  in  the  absence  of  any  stat- 
ute of  the  state  changing  the  common  law 
in  regard  to  the  rights  of  riparian  or  littoral 
owners,  the  common  law  a.H  it  then  existed 
must  control.  Upon  an  examination  of  the- 
authorities,  we  think  it  is  clear  that  the  act 
complained  of  in  the.  information  was  a 
trespass  upon  the  lands  of  the  state;  that 
the  erection  of  the  piers  in  the  lake  in  front 
of  appellant's  premises  was  a  purpresture. 
But  it  is  said  in  the  argument  that  the  erec- 
tion of  the  structures  complained  of  was  not 
injurious  to  the  state,  and  hence  there  was- 
no  basis  for  the  interfei-ence  of  a  court  OT 
equity.  We  do  not  concur  in  that  view.  Al- 
though the  act  complained  of  was  not  inju- 
rious, and  was  not  a  public  nuisance,  still 
it  was  an  unlawful  act,  of  such  a  character 
as  would  properly  authorize  a  court  of  equi- 
ty to  interfere,  upon  the  information  of  the- 
attorney  general,  as  is  well  established  by 
the  authorities.  Coulson  and  Forbes  on  the 
Law  of  Waters  (p.  15)  say:  "Any  unau- 
thorized intrusion  or  encroachment  upon  the 
soil  of  the  shore,  such  a«  the  building  of 
quays,  piers,  moles,  etc.,  is  termed  a  'pur- 
presture," and  may  be  abated  by  the  Crown 
or  the  owner  of  the  shore,  or  restrained  by 
injunction  at  suit  of  the  attorney  general, 
whether  thev  create  a  nuisance  or  not.  Such 
purprestures  may  or  may  not  be  nuisances 
to  navigation.  W^hether  they  are  so  or  not 
is  a  question  of  fact."  On  page  670  the 
authors  say :  "Any  inva^^ion  of  the  right  of 
the  Crown  to  the  bed  of  the  sea  or  navigable 
river  is  a  purpresture,  and  may  be  restrained 
by  injunction  at  the  suit  of  the  attorney  gen- 
eral, whether  it  be  a  nuisance  or  not.  If 
the  act  complained  of  be  merely  a  trespass 
upon  the  property  of  the  Crown,  and  not  a 
nuisance  to  the  navigation,  the  court  will 
generally  direct  an  inquiry  whether  it  i* 
more  beneficial  to  the  Crown  to  abate  the 
purpresture  or  suffer  it  to  remain."  Wood 
on  Nuisances  (§84)  says:  "A  purpresture 
purely,  is  not  indictable;  but,  when  a  pur- 
presture and  encroachment  is  both  a  pur- 
presture and  a  nuisance,  it  is  indictable, 
abatable,  and  punishable  as  for  a  nuisance. 
The  remedy  for  a  purpresture,  simply,  is  by 
information  in  equity  at  the  suit  of  the  at- 
torney general  or  other  proper  officer."  Eden 
on  Injunctions  (chap.  11,  p.  2p9),  in  discuss- 
ing the  question,  says:  "Purpresture, — or 
more  properly  pourpresture, — is  derived  from 
the  French  pourprise,  and,  according  to  Lord 
Coke,  signifies  a  close  or  inclosure;  that  ie, 
when  one  cncroacheth  and  makes  that  several 
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to  hixDflelf  which  ought  to  be  common  to 
many.  It*is  laid  down  by  all  the  old  writ- 
ers, that  it  might  be  committed  either 
against  the  King,  the  lord  of  the  fee,  or  any 
other  subject.  But  in  its  common  accepta- 
tion^ it  is  at  present  understood  to  mean 
any  encroachment  upon  the  King,  either 
upon  part  of  the  demesne  lands,  or  in  the 
highways,  rivers,  harbors,  or  streets.  The 
remedy  for  this  species  of  injury  is  either 
by  information  of  intrusion  at  common  law, 
or  by  information  at  the  suit  of  the  attor- 
ney general  in  equity.  In  case  of  a  judg- 
ment upon  an  information  of  intrusion,  the 
erection  complained  of,  whether  it  were  a 
nuisance  or  not,  was  abated;  but  upon  a 
decree  upon  an  information  in  equity,  if  it 
appeared  to  be  a  purpresture,  without  being 
at  the  same  time  a  nuisance,  the  court  might 
direct  an  inquiry  whether  it  was  mo^t  bene- 
ficial to  the  Crown  to  abate  the  purpresture, 
or  to  suffer  the  erections  to  remain  and  be 
arrested."  Story,  in  his  Equity  Jurispru- 
dence (§  922),  says:  "In  cases  of  purpres- 
ture, the  remedy  for  the  Crown  is  either  by 
an  information  of  intrusion  at  the  common 
law  or  by  an  information  at  the  suit  of  the 
attorney  geineral  in  equity.  In  the  case  of  a 
judgment  upon  an  information  of  intrusion, 
the  erection  complained  of,  whether  it  be  a 
nuisance  or  not,  is  abated.  But  upon  a  de- 
cree in  equity,  if  it  appear  to  be  a  mere  pur- 
presture, without  being  at  the  same  time  a 
nuisance,  the  court  may  direct  an  inquiry 
to  be  made,  whether  it  is  most  beneficial  to 
the  Crown,  to  abate  the  purpresture,  or  to  suf- 
fer the  erections  to  remain  and  be  arrested." 
Gould  on  Waters  (§21)  declares:  "There 
is  a  broad  distinction  between  a  violation  of 
the  public  right  and  an  invasion  of  the  pro- 
prietary int^est  of  the  Crown.  The  one 
creates  a  public  nuisance;  the  other,  a  pur- 
presture. Any  encroachment  upon  the  King, 
either  upon  part  of  the  demesne  lands  or 
any  public  rivers,  harbors,  or  highways,  is 
called  a  purpresture.  If  a  littoral  proprie- 
tor, without  grant  or  license  from  the  Crown, 
extends  a  wharf  or  building  into  the  water 
in  front  of  his  land,  it  is  a  purpresture, 
though  the  public  rights  of  navigation  and 
fishery  may  not  be  impaired.  .  .  .  The 
remedy  for  a  purpresture  is^  either  by  an  in- 
formation of  intrusion  at  common  law,  or 
by  information  in  equity  at  suit  of  the  at- 
torney general."  In  Angell  on  Tide  Waters 
(p.  200)  will  be  found  this  language:  "A 
wharf  or  pier  or  other  erection  may  there- 
fore be  below  high-water  mark,  or  even  be- 
low low-water  mark,  but  not  necessarily  a 
nuisance,  though  a  purpresture.  The  rem- 
edy for  a  purpresture,  it  is  laid  down,  is 
either  by  information  of  intrusion  at  com- 
mon law,  or  by  information  at  the  suit  of  the 
4ittorney  general  in  equity.  The  judicial  de- 
partment of  the  English  court  of  exchequer 
is  divided  into  one  of  equity  and  one  of  law, 
and  the  primary  business  of  the  former  is 
to  recover  any  lands  belonging  to  the  Crown, 
so  that  purprestures  upon  arms  and  creeks 
•of  the  sea  are  proper  subjects  of  information 
in  the  court  of  exchequer.  The  King's  at- 
torney general,  on  the  part  of  the  Crown, 
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may  proceed,  for  the  purpose  of  protecting 
either  the  jus  privatum  of  the  King  from  the 
purpresture  or  the  jus  publicum  of  the  sub- 
ject from  nuisance,  by  information  on  the 
King's  remembrancer's  side  of  the  exchequer 
by  English  bill,  praying  a  personal  decree 
against  the  defendant  in  the  suit."  See  also 
Atty.  Gen.  v.  Terry,  L.  R.  9  Ch.  423;  Atty. 
f7en..v.  Burridge,  10  Price,  350;  Atty.  Gem. 
V.  Parmeter,  10  Price,  378;  Atty,  Gen.  v. 
London,  8  I^v.  270.  In  opposition  to  the 
above  authorities  the  ca«e  of  People  v.  David- 
son, 30  Cal.  379,  is  cited  and  relied  upon.  In 
that  case  it  was  held  that  the  district  courts 
of  California  have  no  power  to  decree  the 
destruction,  or  to  enjoin  the  erection  of  a 
wharf,  unlese  it  is  or  will  be  a  nuisance,  or  is 
or  will  be  followed  by  some  form  of  irrepa- 
rable damage,  or  unless  it  is  or  will  be  an 
appreciable  hindrance  to  the  execution  of 
some  legislative  act  relating  to  fishery  or  tr 
commerce  or  navigation.  So  far  as  this  case 
is  in  conflict  with  the  rule  established  by  the 
authorities  cited,  we  are  not  inclined  to  fol- 
low it.  We  think  the  decided  weight  of  au- 
thority is  that  a  purpresture  may  be  en- 
joined or  abated  in  a  court  of  equity,  al- 
though it  is  not  injurious  or  not  a  public 
nuisance. 

But,  aside  from  this  position,  it  is  appar- 
ent from  an  examination  of  this  record  that 
the  construction  of  the  piers  was  injurious 
to  the  state.  It  is  true,  the  appellant  tes- 
tified that  the  piers  were  constructed  to  pre- 
vent erosion,  and  protect  his  shore  bordering 
on  the  lake;  but  it  is  apparent  from  the  evi- 
dence l^at  the  effect  has  been  to  add  new 
land  to  his  premises,  and  that  the  accretioos 
resulting  from  the  construction  of  the  piers 
have  extended  the  boundary  of  his  premises 
into  the  lake.  In  other  words,  the  erection 
of  the  piers  has  increased  appellant's  land, 
and  diminished  the  land  belonging  to  the 
state.  This  being  so,  it  cannot  be  said  that 
the  construction  of  the  piers  was  not  injuri- 
ous to  the  state.  Theappellanthadnorigntto 
build  piers  or  "wharf  out"  into  the  lake  for 
tlie  purpose  of  making  land  or  increasing  the 
boundary  of  his  premises,  nor  had  he  the 
right  to  do  any  act  which  would  produce 
that  result.  As  has  heretofore  been  said,  the 
lands  covered  by  the  waters  of  the  lake  be- 
long to  the  state,  and  appellant  had  no  right, 
by  any  device  whatever,  to  extend  his  bound- 
ary line  beyond  the  water's  ed^e ;  and  when 
he  did  so  an  injury  was  inflicted  on  the 
rights  of  the  state,  which  mi^ht  be  inquired 
into  and  abated  in  a  court  of  equity  on  tte 
application  of  the  attorney  general. 

It  is,  however,  insisted  that  the  court  erred 
in  decreeing  that  appellant  had  no  riparian 
rights  as  against  the  state.  We  do  not  un- 
derstand that  the  decree  goes  to  the  extent 
claimed  in  the  argument.  ^But,  however 
that  may  be,  the  main  question  preeeated  by 
the  record  and  discussed  in  the  ai^ument  is. 
Wliat  are  the  riparian  rights  of  appellant, 
as  a  shore  o^vner,  on  lAke  Michigan?  There 
is  one  riparian  right,  which  Existed  at  com- 
mon law,  which,  is  not  disputed  or  called  in 
question  in  the  argument,  and  that  is: 
Where  land  bordering  on  the  lake  gradually 
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■and  imperceptibly  encroaches  upon  the  wa- 
ter, the  accretion  thus  made  belongs  to  the 
shore  owner.  This  riparian  right  of  appel- 
lant was  not  disturbed  or  interfered  with  by 
the  decree.  The  shore  owner  also  has  an- 
other riparian  right  which  is  undisputed, — 
the  right  of  access  from  his  land  to  the  lake; 
in  other  words,  the  right  to  pass  to  and  from 
the  waters  of  the  lake  within  the  width  of 
his  premises  as  thev  bordered  on  the  lake. 
Til  is  right  cannot  be  diverted  or  taken  from 
the  shore  owner  without  just  compensation 
being  made  therefor  as  provided  by  law. 
These  are  common-law  rights,  and,  as  we 
understand  the  law,  they  are  the  only  com- 
mon-law rights  possessed  by  the  shore  own- 
•er.  Other  rights  may  have  been  conferred 
in  different  states  by  statute,  usage,  or  cue- 
lorn,  but  the  question  involved  here  is  wheth- 
er such  additional  rights  exist  in  this  state. 
In  the  well-known  case  of  Shively  v.  Bowlby^ 
152  U.  S.  9.  38  L.  ed.  335.  the  Supreme  Court 
-of  the  United  States,  after  a  tiiorough  ex- 
amination of  the  authorities,  held  that  the 
common  law  of  England  is  the  law  of  this 
country  upon  the  question  of  the  rights  of 
a  shore  owner,  except  where  it  has  been  mod- 
ified by  the  Constitutions,  statutes,  or  usages 
-of  the  diiTerent  states,  or  by  the  Constitution 
and  laws  of  the  United  States.  The  court 
also  held  that  the  rights  of  these  owners  have 
"been  committed  to  the  several  states,  and 
that  each  state  has  dealt  with  the  lands  un- 
der tide  wfltcr  within  its  boundaries  accord- 
ing to  its  own  notion  of  right  and  public  pol- 
icy. We  are  aware  of  no  statute  of  this 
state  changing  the  common  law,  nor  has 
"there  been  established  any  custom  or  usage 
which  ^  modifies  the  common  law.  What, 
then,  is  the  common  law  in  regard  to  the 
right  of  a  shore  owner  to  build  out  from  the 
-shore  into  the  waters  of  the  lake,  as  was  done 
by  appellant  in  this  case?  In  Shively  v. 
Bowlhy,  152  U.  S.  9,  38  L.  ed.  335,  after  de- 
claring that  it  is  settled  in  England  that 
the  title  to  the  soil  of  the  sea,  or  arms  there- 
of, below  ordinary  high-water  mark,  is  in 
the  King,  it  is  said :  "It  is  equally  well  set- 
tled that  a  grant  from  the  sovereign  of  land 
"bounded  by  the  sea,  or  any  navigable  tide  wa- 
ter, does  not  pass  any  title  below  high-water 
-mark,  unless  either  the  language  of  the 
•grant,  or  long  usage  under  it,  clearly  indi- 
-cates  that  such  was  the  intention.  .  .  . 
By  the  law  of  England,  also,  every  building 
or  wharf  erected,  without  license,  below  high- 
water  mark,  where  the  soil  is  the  King's  is 
a  purpresture,  and  may,  at  the  suit  of  the 
King,  either  be  demolished,  or  be  seized  and 
rented  for  his  benefit,  if  it  is  not  a  nuisance 
to  navigation.  [Citing  many  cases.]  ]By 
recent  judgments  of  the  house  of  lords,  after 
conflictiijg  decisions  in  the  courts  below,  it 
has  been  established  in  Engl  ana,  that  the 
owner  of  land  fronting  on  a  navigable  river 
in  which  the  tide  ebbs  and  flows  has  a  right 
of  access  from  his  land  to  the  river ;  and  may 
recover  compensation  for  the  cutting  off  of 
that  accec3s  by  the  construction  of  public 
works  authorized  by  an  act  of  Parliament, 
which  provides  for  compensation  for  'inju- 
ries affecting  lands/  'including  easements,  in^- 
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terests,  rights,  and  privileges  in,  over,  or  af- 
fecling  lands.'  The  right  thus  recognized, 
however,  is  not  a  title  in  the  soil  below  high- 
water  mark,  nor  a  right  to  build  thereon, 
but  a  right  of  access  only,  analogous  to  that 
of  an  abutter  upon  a  highway.  Buccleuck  v. 
Metropolitan  Bd.  of  Works,  L.  R.  5  H.  L. 
418 ;  Lyon  v.  Fishmongers'  Co,  L.  R.  1  App. 
Cas.  662.  That  decision/  says  Lord  Sel- 
borne,  'must  be  applicable  to  every  country 
in  which  the  same  general  law  of  riparian 
rights  prevails,  unless  excluded  by  some  posi- 
tive rule  or  binding  authority  of  the  lex  lod.* 
North  Shore  R.  Co.  v.  Pton,  L.  R.  14  App. 
Cas.  612-620.  Affirming  14  Can.  S.  C.  677. 
The  common  law  of  England  upon  this  sub- 
ject, at  the  time  of  the  emigration  of  our 
ancestors,  is  the  law  of  this  country,  except 
so  far  as  it  has  been  modified  by  the  charters, 
constitutions,  statutes,  or  usages  of  the  sev- 
eral colonies  and  states,  or  by  the  Constitu- 
tion and  laws  of  the  United  States.'*  Un- 
der the  common  law  as  declared  in  this  case, 
— and  it  is  fully  sustained  by  the  authori- 
ties,— it  is  apparent  that  appellant,  as  own- 
er of  premises  bounded  on  Lake  Michigan, 
took  no  title  to  any  submerged  lands  under 
the  waters  of  the  lake;  nor  did  he,  by  virtue 
of  being  a  shore  owner,  have  any  right  to  con- 
struct piers  upon  the  submerged  lands  with- 
out the  consent  of  the  state. 

It  is.  however,  suggested  in  the  argument 
that  this  court,  in  passing  upon  the  rights  of 
riparian  owners  upon  the  Mississippi  and 
other  rivers  in  the  state  navigable  in  fact, 
but  not  navigable  at  law,  has  held  that  the 
shore  owner  may  "wharf  out"  from  the  shore 
into  the  stream,  and  that  the  same  doctrine 
should  be  extended  to  a  shore  owner  on  Lake 
Michigan.  Those  cases  have  no  bearing  here, 
for  the  reaeon  that  they  all  are  predicated 
on  the  theory  that  the  line  of  the  riparian 
owner  extends  to  the  center  thread  of  the 
stream.  Being  the  owner  of  the  soil  under 
the  water,  he  had  the  right  to  build  such 
structures  on  hie  own  land  as  he  mi^ht  de- 
sire, except  such  as  might  interfere  with  the 
navigation  of  the  stream.  Under  the  rule 
establi«(hed  in  those  cases,  beginning  with 
Middleton  v.  Pritchard,  4  111.  510,  38  Am. 
Dec.  112,  it  was  held  in  Ensminger  v.  Peo- 
ple, 47  III.  384,  95  Am.  Dec.  495,  that  a  ri- 
parian owner  in  the  Ohio  river,  having  the 
title  to  the  land  between  high  and  low  water 
mark,  and  the  right  to  the  exclusive  iiM 
thereof,  had  the  right  to  establish  a  private 
wharf  on  his  land,  and  make  reasonable 
charges  for  its  use  by  those  navigating  the 
river.  The  right,  however,  as  is  apparent 
from  the  rule  established  in  the  case,  resta 
upon  the  ownership  of  the  underlying  soil 
Much  reliance  is,  however,  placed,  m  the  ar- 
gument, in  Illinois  C.  R.  Co.  v.  Illinois,  146 
U.  S.  387,  36  L.  ed.  1018.  It  is  true  that 
the  majority  of  the  court  in  that  case  held 
that  a  littoral  owner  of  lands  bordering  on 
Lake  Michigan  had  the  right  to  wharf  out 
from  his  premises  into  the  lake,  in  aid  of 
navigation ;  but  upon  an  examination  of  that 
case  it  will  be  found  that  the  decision  is 
predicated  largely  upon  Yates  v.  Milwaukee, 
10  Wall.  497,  19  L.  ed.  984;  St.  Paul  d  P.  R. 
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Co,  V.  Rchurmeir,  7  Wall.  272,  19  L.  ed.  74; 
and  Duttwi  v.  Strong,  1  Black,  23,  17  L.  ed. 
29,  or  two  of  them ;  and  in  Shively  v.  Bowl- 
hij,  152  U.  S.  9,  38  L.  ed.  335,  decided  two 
years  after  the  Illinois  Central  Case,  the  doc- 
trine laid  down  in  the  three  cases  above  cited 
seems  to  have  been  substantially  repudiated. 
It  is  there  said:  "Some  passages  in  the 
opinions  in  Button  y.  Strong, ,  ,  .  8t  Paul 
d  P.  R.  Co.  V.  Schurmeir,  .  .  and  Yates 
V.  Aliltcaukec  .  .  .  were  relied  on  by 
the  learned  counsel  for  the  plaintiff  in  error, 
as  showing  that  the  owner  of  land  adjoining 
any  navigable  water,  whether  within  or 
above  the  ebb  and  flow  of  the  tide,  has,  in- 
dependently of  local  law,  a  right  of  property 
in  the  soil  below  high-water  mark,  and  the 
right  to  build  out  wharves,  so  far,  at  least, 
as  to  reach  water  really  navigable.  But  the 
remarks  of  Mr.  Justice  Clifford  in  the  first 
of  those  cases,  upon  which  his  own  remarks 
in  the  second  case  and  those  of  Mr.  Justice 
Miller  in  the  third  case  were  based,  distinct- 
ly recognized  the  diversity  of  laws  and  usages 
in  the  different  states  upon  this  subject. 
.  .  .  And  none  of  the  three  cases  called 
for  the  laying  down  or  defining  of  any  gen- 
eral rule,  independent  of  local  Taw  or  usage, 
or  of  the  particular  facts  before  the  court. 
.  .  .  In  Button  v.  Strong  .  .  .  there 
can  be  no  doubt  of  the  correctness  of  that 
decision,  for,  even  if  the  pier  had  been  un- 
lawfully erected  by  the  defendants  as 
against  the  state,  the  plaintiffs  had  no  right 
to  pull  it  down  or  injure  it,  and,  upon  the 
facts  of  the  case  were  mere  trespassers  upon 
the  defendant's  possession.  ...  In  Schur- 
ineir  v.  St.  Paul  dP.R.Co.  .  .  .  the  question 
in  controversy  was  whetlier  the  plain  tiff  *s 
patent  was  limited  by  the  main  shore,  or  ex- 
tended to  the  outside  of  the  island.  The  su- 
preme court  of  Minnesota  held  that,  by  the 
law  of  Minnesota,  land  bounded  by  a  naviga- 
ble river  extended  to  low-water  mark,  at 
least,  if  not  to  the  thread  of  the  river;  and 
that  the  plaintiff's  title  therefore  extended 
to  the  water's  edge  at  low-water  mark  and 
included  the  island,  and  gave  judgment  for 
the  plaintiff.  10  Minn.  82  (Gil.  69)  88  Am. 
Dec.  50.  This  court  affirmed  the  judgment, 
saying :     '.     .     .     express  decision  of  tlie  sn- 

freme  court  of  the  state  was,  etc.',  .  .  . 
n  Yatea  v.  MiUcaukee  .  .  .  the  point 
adjudged  was  that  the  mere  declaration  of 
the  city  council  that  the  wharf  already  built 
and  owned  by  the  plaintiff  was  a  nuisance 
did  not  make  it  such,  or  subject  it  to  be  re- 
moved by  authority  of  the  city.  It  was  rec- 
ognized in  the  opinion  that  by  the  law  of 
Wisconsin,  established  by  the  decisions  of 
its  supreme  court,  the  title  of  the  owner  of 
land  bounded  by  a  navigable  river  extended 
to  the  center  of  the  stream,  subject,  of  course, 
to  the  public  right  of  navigation.  .  .  . 
And  the  only  decision  of  that  court,  which 
this  court  considered  itself  not  bound  to  fol- 
low was  Yatea  v.  Judd,  18  Wis.  119,  upon 
the  question  of  fact  whether  certain  evidence 
was  sufiicient  to  prove  a  dedication  to  the 
public.  .  .  .  The  later  judgments  of  this 
court  clearly  establish  that  the  title  and 
rights  of  riparian  or  littoral  proprietors  in 
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the  soil  below  high- water  mark  of  navigable- 
waters  are  governed  by  the  local  laws  of  the 
several  states,  subject,  of  course,  to  the 
rights  granted  to  the  United  States  by  the 
Constitution."  If  the  three  cases  cited  did 
not  call  for  the  laying  down  of  a  general  rule 
independently  of  local  law  or  usage  in  the 
states,  as  was  held  in  the  Sh%i?ely  Case,  the 
doctrine  laid  down  in  the  Illinois  Central 
Case  could  not  be  predicated  upon  thoee 
cases.  Moreover,  we  regard  the  rule  estab- 
lished by  the  common  law  as  the  safer  and 
better  doctrine,  and  as  each  state  has  the 
right  to  determine  for  itself  the  title  and 
rights  of  riparian  owners  within  its  border, 
we  regard  it  a  better  policy  for  all  concerned 
to  adhere  to  the  common -law  rule  rather 
than  follow  the  doctrine  laid  down  in  the 
Illinoia  Central  Case.  Moreover,  the  learned 
justice  who  delivered  the  opinion  of  the 
court  in  the  Illinoia  Central  Case,  in  Weher 
V,  Board  of  State  Harbor  Comrs.  18  Wall. 
57,  21  L.  ed.  798,  practically  concedes  the 
correctness  of  the  doctrine  laid  down  in  the 
Shively  Case.  Mr.  Justice  Field,  in  deliv- 
ering the  opinion,  of  the  court,  while  recog- 
nizing the  correctness  of  the  doctrine  that  a 
riparian  proprietor  whose  land  is  bounded 
by  a  navigable  stream  has  the  right  of  access 
to  the  navigable  part  of  the  stream  in  front 
of  his  land,  and  to  construct  a  wharf  or  pier 
into  the  stream,  subject  to  such  general  rules 
and  regulations  as  the  legislature  may  pre- 
scribe for  the  protection  of  the  public,  said: 
"In  the  absence  of  such  legislation  or  usage, 
however,  the  common-law  rule  would  govern 
the  rights  of  the  proprietor,  at  least  in  those 
states  where  the  common  law  obtains.  By 
that  law  the  title  to  the  shore  of  the  sea,  and 
of  the  arms  of  the  sea,  and  in  the  soils  under 
tidewaters  is,  in  England,  in  the  King,  and, 
in  this  country,  in  the  state.  Any  erection 
thereon  without  license  is,  therefore,  deemed 
an  encroachment  upon  the  property  of  the 
sovereign,  or,  as  it  is  termed  in  the  language 
of  the  law,  a  purpresture,  which  he  may  re- 
move at  pleasure,  whether  it  tend  to  obstruct 
navigation  or  otherwise." 

Cases  from  other  states  have  been  cited 
by  the  appellant  and  appellee  as  sustaining 
their  respective  views  of  riparian  rights,  but 
it  would  extend  this  opinion  to  too  great  a 
length  to  enter  upon  a  review  of  those  cases- 
Moreover,  local  laws,  customs,  and  usages 
enter  so  largely  into  the  decisions  of  the 
courts  in  the  different  states  that  such  deci- 
sions cannot,  as  a  general  rule,  control  as 
precedents  here.  But  if  the  right  to  wharf 
out  in  aid  of  navigation  existed,  as  held  in 
the  Illinois  Central  Case,  the  rule  thus  estah- 
lished  could  have  no  application  here,  as  the 
piers  erected  by  the  appellant  in  this  case 
were  not  constructed  in  aid  of  navigation. 
That  is  not  claimed  or  pretended  from  any- 
thing appearing  in  the  record.  It  is,  how- 
ever, insisted  that  owners  of  land  bcM'dering 
on  Lake  Michigan  have  the  right,  as  riparian 
owners,  to  wharf  out  in  order  to  protect  the 
shore  of  their  lands  from  erosion.  If  a  right 
of  this  character  exists,  it  is  one  not  recog^ 
nized  by  the  common  law.  As  we  under- 
stand the  common  law,  any  structure  placed 
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apon  the  land  of  the  state  below  or  beyond 
^e  water's  edge  in  the  waters  of  the  lake 
ia  a  purpresture,  and  may  be  abated  in  a  pro- 
•eeeding  inatituted  on  behalf  of  the  people.  A 
shore  owner  may,  no  doubt,  erect  on  his  own 
land  such  structures  as  may  be  necessary  to 
protect  his  land  from  erosion,  provided  such 
structures  do  not  interfere  with  navigation, 
but  he  has  no  riffht  to  intrude  upon  the  lands 
of  the  state,  unless  authorized  by  the  state. 
Tyler,  in  his  work  on  Boundaries  (p.  95), 
states  the  doctrine  of  protection  in  the  fol- 
lowing language:  ''There  can  be  no  doubt 
that  by  the  law  of  England  encroachments 
cannot  be  made  on  the  property  of  the  Crown 
-or  its  grantee.  .  .  .  But  if  an  embank- 
ment which  is  lawfully  made  on  a  man's 
•own  land  cause  a  silting  up  of  sand  and  mud, 
whereby  soil  is  gradually  gained  from  the 
sea,  the  owner  of  the  embankment  would  ap- 
pear to  be  entitled  to  this  increase,  upon  the 
principle  laid  down  in  respect  to  alluvion 
-and  reliction.  .  .  .  An  encroachment 
upon  the  King,  or  upon  part  of  the  demenso 
lands,  or  in  the  highways,  public  rivers,  bar- 
'bors,  or  common  streets,  is  called  a  purpres- 
ture.  This  word  frequently  occurs  in  the  ju- 
dicial reports  of  both  this  country  and  Eng- 
land, and  invariably  signifies  an  encroach- 
ment of  this  kind.  ...  A  man  may 
raise  an  embankment  on  his  own  property 
*to  prevent  the  encroachments  of  the  sea,  al- 
though the  effect  of  his  doing  so  may  be  to 
*cause  the  water  to  beat  with  violence  against 
the  adjoining  land,  thereby  rendering  it  nec- 
essary for  the  adjoining  landowner  to  en- 
large or  strengthen  his  defenses."  Wood  on 
Nuisances  (sec.  494)  says:  "Every  proprie- 
tor of  land  exposed  to  the  inroads  of  the  sea 
may  erect  on  his  own  land  groins  or  other 
reasonable  defenses,  for  the  protection  of  his 
land  from  the  inroads  of  the  sea.  .  .  . 
But  a  man  has  no  right  to  do  more  than  is 
necessary  for  his  defense,  and  to  make  im- 
nrovetnents  at  the  ex}>ense  of  his  neighbor.'* 
Gould  on  Waters  (§  160)  says:  "The  own- 
•ers  of  lands  exposed  to  the  inroads  of  the  sea 
or  of  inland  waters  may  erect  walls  and  em- 
bankments to  prevent  the  wearing  away  of 
the  land  or  to  protect  it  from  overflow.  .  .  . 
If  a  sea  wall  or  embankment  is  erected  in 
tide  waters  beyond  the  limits  of  the  owner's 
land,  it  is  doubtless  illegal  at  common  law 
as  being  a  purpreature,  since  it  does  not  ap- 
pear that  littoral  proprietors  are  authorized, 
as  a^in«)t  the  Crown,  or  without  its  sanc- 
tion, to  erect  even  defenses  against  the  sea 
below  high-water  mark."  Reliance  is,  how- 
ever, placed  by  appellant  in  King  v.  Pagham 
Sewer  Comrs.  8  Barn.  A.  C.  355.  Expres- 
sions may  be  found  in  that  case  that  seem  to 
sustain  the  view  of  appellant;  but  upon  an 
examination  it  will  be  found  that  what  was 
said  was  not  necessary  to  a  decision  of  the 
ca«>e,  or  applicable  to  the  facts  involved 
therein,  and  we  do  not  regard  the  expres- 
sions used  in  deciding  the  case  as  authority 
on  the  question.  See  Coulson  &  Forbes,  War 
ters.  32.  It  may  be  conceded  that  under  the 
doctrine  of  protection  a  shore  owner  may 
erect  structures  on  his  own  land  for  protec- 
tion against  erosion,  but,  as  we  understand 
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the  law,  he  has  no  right  to  enter  upon  the 
lands  of  the  state  and  erect  thereon  such 
structures,  and  when  he  undertakes  to  do  so 
he  is  a  trespasser.  The  state,  holding  the 
submerged  lands  of  the  lake  in  trust  for  the 
people  of  the  state,  would  be  false  to  its 
trust  should  it  permit  shore  owners  Co  en- 
croach on  the  public  domain,  and  gradually 
appro{>riate  such  property  to  their  own  use. 
Here,  in  the  erection  of  the  structures  com- 
plained of  in  the  information,  there  has  been 
a  clear  violation  of  the  law,  and  no  reason 
occurs  to  us  why  the  structures  should  not 
be  abated  on  the  application  of  the  people. 

The  decree  in  this  case  was  in  favor  of  the 
complainant,  but,  after  a  careful  considera- 
tion of  the  whole  record,  we  do  not  think  it 
goes  far  enough.  We  think  the  cross  errors 
of  appellee  are  well  assigned. 

The  decree  will  therefore  he  reversed,  and 
the  cause  remanded,  on  the  cross  errors,  with 
directions  to  the  circuit  court  to  enter  a  de- 
cree according  to  the  prayer  of  the  informa- 
tion, in  conformity  to  the  views  here  ex- 
pressed. 

Petition  for  rehearing  denied  February  9, 
1899. 


Abram  F.  DOREMUS  et  at,  Appts., 

V, 

Mary  G.  HENNESSY. 

(176  111.  608.) 

1.  MemberB  of  a  trade  ansoelatloa  frho 
combine  to  Induce  or  compel  otber 
persons  not  to  deal  or  enter  into  con- 
tracts with  one  who  will  not  Join  the  associa- 
tion or  conform  his  prices  to  those  fixed  by 
the  association  will  be  liable  for  the  injuries 
caused  to  him  by  loss  of  business  resulting 
from  such  combination. 

2.  Maliclonsly  to  persuade  another  to 
break  bis  contract  with  a  third  person 
for  the  purpose  of  Injuring  the  latter  Is  an 
actionable  wrong  if  the  Injury  results  as  in- 
tended. 

3.  ^'betber  or  not  Inducement  of  a 
person  to  break  bis  contract  tritb  an- 
other Is  tbe  proximate  cause  of  the  re- 
sulting Injury  to  the  latter  is  a  question  for 
the  Jury. 

(October  24,  1898.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Cook  (Jounty  in  favor  of  plaintiff  in  an  ac 
tion  brought  to  recover  damages  for  losses 

Note.— -For  boycott^ or  combination  by  dear 
ers  or  persons  engaged  In  business  to  injure 
rivals,  see  Bohn  Mfg.  Co.  v.  Northwestern  Lum- 
bermen's Asso.  (Minn.)  21  L.  R.  A.  337:  Jack- 
son V.  Stanfieid  (Ind.)  23  L.  B.  A.  588:  Ma- 
cauley  v.  Tlerney  (R.  I.)  37  L.  R.  A.  455 ;  Brew- 
ster V.  C.  Miller's  Sons  (Ky.)  38  L.  R.  A.  505: 
llartnett  v.  Plumber's  Supply  Asso.  (Mass.)  38 
L.  R.  A.  104;  also  Boutwell  v   Marr  (Vt.)  post. 

As  to  liability  for  damit^es  for  inducing 
breach  of  contract  with  third  person,  see  Boysen 
V.  Thorn  (Cal.)  21  L.  R.  A.  233,  and  note;  also 
Raycroft  v.  Tayntar  (Vt.)  33  L.  R.  A.  225  ;  and 
Gore  y.  Condon  (Md.)  40  L.  R.  A.  382. 
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alleged  to  have  resulted  from  an  alleged  con- 
spiracy by  defendants  to  break  up  plaintiff's 
business.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  Henderson  and  Fran- 
cis W.  Walker,  for  appellanis: 

Appellants  cannot  be  held  liable  for  the 
mere  inducing  of  others  to  break  Iheir  con- 
tracts, the  parties  themselves  who  broke 
their  contracts  being  the  only  ones  liable. 
They  were  free  agents,  and  not  coerced  or 
influenced  by  force  or  fraud. 

Chambers  v.  Baldwin,  91  Ky.  122,  11  L.  R. 
A.  645 ;  Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am. 
Rep.  559;  Payne  v.  Western  <€  A.  H.  Co.  13 
Lea,  608,  49  Am.  Rep.  6iy6;Ht'y}jrood  v.  Till- 
son,  76  Me.  225,  46  Am.  Rep.  373:  Cote  v. 
Murphy,  159  Pa.  420,  23  L.  R.  A.  135:  Bour- 
Her  Bros.  v.  Macauley,  91  Ky.  136,  11  L.  R. 
A.  550. 

Appellants  cannot  be  held  liable  for  inde- 
pendent intervening  causes  of  damage  in 
themselves  sufficient  to  cause  the  injury  com- 
plained of.  And  so  far  as  direct  intervening 
causes  of  damage  at  laundries  to  which  ap- 
pellee went  long  after  the  commission  of  the 
acts  charged  in  the  declaration,  and  in  which 
the  evidence  in  no  wise  connects  appellants, 
were  sufficient  of  themselves  to  occasion  in- 
jury, as  to  such  injury  at  such  laundries, 
previous  acts  of  appellants  must  be  consid- 
ered too  remote. 

Cooley,  Torts,  2d  ed.  pp.  76,  91;  DaU  v. 
Orant,  34  N.  J.  L.  142;  Rockingham  Mut.  F. 
Ins.  Co.  V.  Bosher,  39  Me.  253,  63  Am.  Dec. 
618:  Anthony  v.  Slaid,  11  Met.  290;  Silver 
V.  Frazier,  3  Allen,  382,  81  Am.  Dec.  662; 
Watson  V.  People,  27  III.  Apn.  49C:  Louis- 
iana Mut.  Ins.  Co.  V.  Ttceed,  7  Wall.  44,  19 
L.  ed.  65 ;  Sharp  v.  Powell,  L.  R.  7  C.  P.  253 ; 
Denny  v.  A'etr  York  C.  R.  Co.  13  Gray,  481, 
74  Am.  Dec.  645;  Cuff  v.  Netcark  d  N.  Y. 
R.  Co.  35  N.  J.  L.  17,  10  Am.  Rep. 205;  Morri- 
son V.  Davis,  20  Pa.  171,  67  Am.  Pec.  695; 
Memphis  &  C.  R.  Co.  v.  Reeves,  10  Wall.  176, 
19  L.  ed.  909;  Rockford  v.  Trijyp,  83  III. 
247,  25  Am.  Rep.  381;  Murphy  v.  Mich- 
igan C.  R.  Co.  107  Mich.  627;  Lamheck  v. 
Grand  Rapids  d  I.  R.  Co.  106  Mich.  512; 
Scott  V.  Allegheny  Valley  R.  Co.  172  Pa, 
646 ;  Jammison  v.  Chesapeake  iC  0.  R.  Co.  92 
Va.  327. 

The  acts  of  appellants  in  inducinor  parties 
to  break  their  contracts  w^ith  appellee  were 
not  merely  malicious  acts,  done  solely  with 
the  intent  to  injure  her,  but  were  in  the  line 
of  legitimate  trade  competition,  and  for  this 
they  cannot  be  held  liable. 

Bourlier  Bros.  v.  Macauley,  91  Ky.  136,  11 
L.  R.  A.  550;  Mogul  S.  S.  Co.  v.  McGregor, 
L.  R.  23  Q.  B.  Div.  598;  Cha^vhers  v.  Bald- 
«nw,  91  Ky.  122,  11  L.  R.  A.  545;  Benjamin 
V.  Wheeler,  8  Gray,  409 ;  Stevenson  v.  yewn- 
ham,  13  C,  B.  285;  Jenkins  v.  Fowler,  24  Pa. 
308;  Phelps  v.  Nowlen,  72  N.  \.  43,  28  Am. 
Rep.  93 ;  Hey  wood  v.  Tillson,  75  Me.  225,  46 
Am.  Rep.  373;  Continental  Ins.  Co.  v.  Board 
of  Fire  Underwriters,  67  Fed.  Rep.  310. 

That  the  acts  which  appellants  are 
charged  to  have  done  were  dc»ne  in  pursu- 
ance of  a  conspiracy  does  not  create  any  li- 
ability. In  the  civil  action  of  conspiracy 
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the  damage  illegally  done,  and  not  the  con- 
spiracy, is  the  gist  of  the  action. 

Wellington  v.  Small,  3  Gush.  145,  50  Anu 
Dec.  719;  Mogul  8.  S.  Co.  v.  McGregor,  L. 
R.  23  Q.  B.  Div.  598 ;  Payne  v.  Western  d  A. 
R.  Co.  13  Lea,  508,  49  Am.  Rep.  66IS. 

Appellants  cannot  be  held  liable  for  in- 
ducing S.  P.  Miller,  Hamlin  Bro*:.,  Arm- 
strong and  Sargent^  and  Gook  &  William- 
son to  terminate  their  contractual  relations 
with  appellee,  because  appellant's  acts 
could  not  produce  the  injuries  complained 
of  without  the  intervention  of  an  indepen- 
dent force,  which  force  was  the  act  of  the 
parties  themselves  who  broke  their  con- 
tracts, and  were  the  efficient  cause  of  the 
damages  suffered  by  her. 

Gooley,  Torts,  2d  ed.  pp.  76.  91;  Dale  t. 
Grant,  34  N.  J.  L.  142:  R^kingham^  Mut. 
P.  Ins.  Co.  V.  Bosher,  39  Me.  253,  63  Am.  Dec 
618;  Anthony  v.  Slaid,  11  Met.  290;  Silver 
V.  Frazier,  3  Allen,  382,  81  Am.  Dec.  662: 
Watson  V.  People,  27  III.  App.  496:  Louisi- 
ana Mut.  Ins.  Co.  V.  Ticeed,  7  Wall.  44,  1& 
L.  ed.  65;  Sharp  v.  Powell.  L.  R.  7  C.  P.  253: 
Denny  y.  New  York  C.  R.  Co.  13  Gray,  48,  74 
Am.  Dec.  645 ;  Cuff  v.  Netcark  d  N.  Y.  Co.  35 
N.  J.  L.  17,  10  Am.  Rep.  20.">;  Morrison  v. 
Davis,  20  Pa.  171,  67  Am.  Dec.  695:  Mem- 
phut  d  C.  R.  Co.  V.  Retres,  10  Wall.  176,  10 
L.  ed.  909;  Rockford  v.  Tripp,  83  111.  247,  25 
Am.  Rep.  381 :  Murphy  v.  Michigan  C.  R. 
Co.  107  Mich.  627 ;  Lamheck  v.  Grand  Rap- 
ids d  I.  R.  Co.  106  Mich.  512. 

On  petition  for  rehearing. 

A  malicious  motive  cannot  be  a  cau8«  of 
action.  Gompetition  in  trade  does  not  be- 
come unlawful  because  actuated  by  motives 
of  malice. 

The  English  authorities  cited  by  the  court 
in  support  of  the  doctrine  thai  a  malicious 
motive  may  be  a  cause  of  action,  so  far  as  ther 
apply  to  a  state  of  facts  like  that  in  the  case 
at  bar,  having  been  disapproved  by  the  Eng- 
lish House  of  Tx>rds  in  tne  case  of  Allen  v. 
Flood  should  be  reconsidered.  And  the 
American  cases  cited  by  the  court,  depend- 
ing as  they  do  for  their  authority  upon  the 
same  English  cases  so  disapproved  in  part, 
should  also  be  reconsidered  in  the  light  of 
that  decision. 

Allen  V.  Flood,  67  L.  J.  Q.  B.  N.  S.  119, 
[1898]  A.  G.  1;  Huttly  v.  Simmons,  67  L.  J. 
Q.  B.  N.  S.  213;  Perrault  v.  Gaufhier,  2S 
Gan.  S.  C.  241;  Davis  v.  United  Portable 
Hoisting  Engineers,  28  App.  Div.  396; 
Chambers  v.  Baldwin,  91  Ky.  122,  11  L.  R. 
A.  545. 

Among  the  American  cases  opnosed  to 
those  cited  in  the  opinion  are  the  follow- 
ing: 

Chambers  v.  Baldioin,  91  Ky.  122,   11  L. 

R.  A.  545 ;  Payne  v.  Western  d  A.  R.  Co.  13 
Lea,  507,  49  Am.  Rep.  666;  Hcywoml  v.  Till- 
son,  75  Me.  225,  46  Am.  Rep.  373,  Bourlier 
Bros.  V.  Macauley,  91  Ky.  130.  11  I..  R,  A. 
550:  Boyson  v.  Thorn,  98  Gal.  578,  21  L.  R. 
A.  233 ;  Cojitinenial  Ins.  Co.  v.  Board  of  Fire 
Uyider writers,  67  Fed.  Rep.  310;  Howen  v. 
Matheson,  14  Allen,  499;  Macauley  Bros.  t. 
Tierney.  19  R.  I.  255,  37  L.  R.  A.  455. 
There  are  manv  other  American  authori- 
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ties  to  the  general  effect  that  a  malicious 
motive  wul  not  make  that  unlawful  which 
would  otherwise  be  lawful. 

Jenkins  v.  Fouler,  24  Pa.  308;  Payne  v. 
Western  d  A.  R.  Co.  13  Lea,  507,  49  Am. 
Rep.  666;  Phelps  v.  Noiclen,  72  N.  Y.  43,  28 
Am.  Rep.  93;  Hunt  v.  Shuonds,  lli  Mo. 
583;  Glendon  Iron  Co.  v.  Vhlrr,  75  Pa.  467 ; 
South  Royalton  Bank  v.  Suffolk  Bank,  27 
Vt.  505;  &CallaghaPr  v.  Cronan,  121  Mass. 
114;  Benjamin  v.  Wheeler,  8  Gray,  409; 
Rich  V.  New  York  C.  d  H.  R.  R.  Co.  87  N.  Y. 
382. 

Messrs.  Ti&ttle  ft  GMer,  for  appellee: 

An  action  will  lie  for  inducin;^  one  to 
break  a  contract  with  the  plaintiff  to  do 
certain  work,  if  done  without  justifiable 
cause,  with  the  intention  of  injuring  the 
plaintiff,  if  damage  results  to  the  plaintiff. 

Lumley  v.  Gye,  2  El.  &  Bl.  216;  Bowen  v. 
Hall,  L.  R.  6  Q.  B.  Div.  333;  Walden  v. 
Conn,  84  Ky.  312;  Haskins  v.  lioyster,  70  N. 
C.  601,  16  Am.  Rep.  780;  Jones  v.  Stanly,  76 
N.  C.  355;  Cooley,  Torts,  pp.  280,  281. 

An  action  will  lie  for  wilful  acts  calcu- 
lated to  cause  damage  to  the  plaintiff  in  his 
or  her  lawful  business,  done  with  the  inten- 
tion to  cause  such  damage  and  loss  without 
right  or  justifiable  cause  on  the  part  of  the 
defendant,  if  actual  damage  and  Iohs  result. 

Carew  v.  Rutherford,  106  Mass.  1,  8  Am. 
Rep.  287;  Walker  v.  Cronin,  107  Mass.  555; 
Chipley  v.  Atkinson,  23  Fla.  206;  Delz  v. 
Winfree,  80  Tex.  400 ;  Temperton  v.  Russell, 
4  Rep.  376;  Moores  v.  Bricklayers*  Union 
No.  1,  7  Ry.  &  Corp.  L.  J.  108;  Mogul  S.  S. 
Co.  V.  M'Oreqor,  L.  R.  15  Q.  B.  Div.  476,  L. 
R.  21  Q.  B.  Div.  544,  L.  R.  23  Q.  B.  Div.  598; 
Chesley  v.  King,  74  Me.  164,  43  Am.  Rep. 
569. 

It  is  not  necessary  thai  a  definite  contract 
be  broken  to  render  defendants  liable. 

Rice  V.  Manley,  66  N.  Y.  82,  23  Am.  Rep. 
30;  Benton  v.  Pratt,  2  Wend.  385,  20  Am. 
Dec.  623.* 

The  following  cases  deal  particularly 
with  the  element  of  right  or  juKti6able 
cause,  and  in  so  doing  define  the  limits  of 
legitimate  competition: 

Olive  V.  Van  Patten,  7  Tex.  Civ.  App.  630; 
Curran  v,  Oalen,  52  X.  Y.  S.  K.  470 :  Love- 
joy  V.  Michels,  88  Mich.  15,  13  L.  R.  A.  770; 
Jackson  v.  Stanfield,  137  Ind.  592,  23  L.  R. 
A.  588;  More  v.  Bennett,  140  111.  09.  15  L. 
R.  A.  361 ;  Mogul  S.  8.  Co.  v.  McGregor,  L. 
R.  23  Q.  B.  Div.  598. 

In  order  to  render  the  defendants  liable 
for  wilfully  inducing  parties  to  break  their 
contract  or  contracts  with  the  plaintiff,  done 
by  the  defendants  with  the  intention  of  caus- 
ing injury  to  the  plaintiff,  without  right  or 
justifiable  cause,  and  from  which  acts  dam- 
age results  to  the  plaintiff,  it  is  not  neces- 
sary that  such  inducements  should  be  with 
either  force,  fraud,  threats,  or  intimidations. 

Such  inducement  on  the  part  of  the  de- 
fendants will  give  a  cause  of  action  if  con- 
sisting merely  of  advising  or  arguing  that 
it  would  be  to  the  businef«s  interest  of  the 
one  breaking  the  contract,  if  such  acts  were 
done  by  the  defendants  maliciously,  without 
right  or  justifiable  cause,  and  with  the  in- 
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tention  of  injuring  the  plaintiff,  if  damages 
actually  result  therefrom. 

Lumley  v.  Gye,  2  El.  &  Bl.  216;  Bowen  ▼. 
Hall,  L.  R.  6  Q.  B.  Div.  333 ;  Varew  v.  Ruth-^ 
erford,  106  Mass.  1,  8  Am.  Rep.  287 ;  Walker 
V.  Cronin,  107  Mass.  555;  Chipley  v.  Atkin- 
son, 23  Fla.  206;  Delz  v.  Win  free,  80  Tex.. 
400. 

Malice  is  the  intent  to  injure  another,, 
without  right  or  justifiable  cause. 

Moores  v.  Bricklayers*  Union  No.  I,  7  Ry.. 
Corp.  L.  J.  108;  State  v.  CoclUi.  3  Wash.  99; 
Lovett  V.  State,  30  Fla.  142,  17  L.  R.  A.  705; 
Territory  v.  Egan,  3  Dak.  119;  B^^ckley  v. 
Knapp,  48  Mo'.  152;  Mitchell  v.  Wall,  111: 
Mass.  498;  Tuttle  v.  Bishop,  SO  Conn.  80. 

Where  an  injury  is  maliciously  inflicted,, 
the  jury  may,  in  addition  to  the  actual  dam- 
ages sustained,  visit  upon  the  wrongdoer 
vindictive  or  punitive  damages  for  the 
double  purpose  of  setting  an  example  and  of 
punishing  the  wrongdoer. 

Grahle  v.  Margrave,  4  111.  372,  38  Am. 
Dec.  88;  Sherman  v.  Dutch,  16  fll.  283; 
Dean  V.  Blackuell,  18  111.  3:J«:  Wahash,  St. 
L.  d  P.  R.  Co.  V,  Rector,  104  111.  296 ;  Harri- 
sofi  V.  Ely,  120  111.  83. 

In  actions  in  tort  the  jury  have  neces- 
sarily a  wide  latitude,  and  the  question  of 
the  extent  of  damages  is  almost  exclusively 
for  the  jury.  A  verdict  will  not  be  dis- 
turbed on  the  ground  of  excessive  damages 
unless  it  seems  probable  from  the  amount  of 
the  damages  assessed  that  the  jury  acted*' 
under  the  influence  of  prejudice,  passion,  or 
misconception  of  the  evidence. 

Schlencker  v.  Risley,  4  111.  483,  38  Am. 
Dec.  100 ;  Chicago  d  R.  I.  R,  Co.  v.  McKean, 
40  111.  218;  Baker  v.  Youn^i.  44  111.  42,  92 
Am.  Dec.  149;  Chicago  v.  Smith,  48  111.  107; 
Freeman  v.  Tinsley,  50  111.  497;  Chicago  d 
A.  R.  Co.  V.  Pondrom,  61  IV.  333,  2  Am. 
Rep.  306;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Otto, 
52  111.  416;  Sulzery.  Yott,  57  111.  164;  Gales- 
burg  V.  Higley,  61  111.  287 ;  Douglas  v.  Gaus- 
man,  68  111.  170;  Conrad  Seipp  Brewing  Co, 
V.  Doody,  25  111.  App.  305. 

The  amount  of  exemplary  damages  is  en- 
tirely within  the  discretion  of  the  jury,  and 
the  verdict  can  be  set  aside  by  the  court 
only  when  it  is  grossly  excessive  or  evident- 
ly actuated  by  passion,  prejudice,  or  undue 
influence. 

I  Sedgw.  Damages,  p.  547,  9  388;  Rogers 
V.  Henry,  32  Wis.  327 ;  Bircliard  v.  Booth,  4 
Wis.  67;  Borland  v.  Barrett,  70  Va.  128,  44 
Am.  Rep.  152;  Goctz  v.  Amh^,  27  Mo.  28; 
Peshine  v.  Shepperson,  17  Gratt.  488,  94 
Am.  Dec.  468. 

The  question  whether  or  not  the  damages 
are  excessive  is  conclusively  f^ettled  by  the 
decision  of  the  Illinois  appellate  court,  and 
cannot  be  assigned  as  error  on  appeal  to  the 
supreme  court. 

Aurora  v.  Pennington,  92  111.  564;  Laird 
V.  Wai-ren,  92  111.  204;  Banqor  Furnace  Co. 
V.  Magill,  108-111.  656;  Louishille,  E.  d  St. 
L.  Consol.  R.  Co.  v.  Spencer,  149  111.  97; 
Lake  Shore  d  M.  S:  R.  Co.  v.  Hesaions,  150 
111.  546. 

Whether  or  not  an  act  is  the  proximate 
cause  of  injury  is  a  question  for  the  jury 
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upon  the  evidence,  under  appropriate  in- 
structions, and  when  passed  on  by  the  Illi- 
nois court  is  not  subject  to  leview  in  this 
court. 

Wright  v.  Chicago  d  A\  W.  R.  Co.  27  111. 
App.  200;  Fent  v.  Toledo,  P.  rf  W.  R.  Co.  59 
111.  349,  14  Am.  Rep.  13;  Pullman  Palace 
Car  Co.  V.  Bluhm,  109  111.  20,  50  Am.  Rep. 
601;  Mt.  Carmel  v.  Howell,  137  111.  91; 
Meyer  v.  Butterhrodt,  146  111.  131. 

Whether  or  not  the  loss  at  Coleman  & 
Newman's,  Brigham  &  Finch's,  Armstrong 
&  Sargent's,  or  other  places,  where  the  evi- 
dence in  this  case  tended  to  show  a  loss  to 
the  plaintiff,  was  or  was  not  the  result  of 
the  acts  of  the  appellants  in  their  attempt 
to  break  up  the  business  of  the  appellee,  as 
a  proximate  cause,  or  was  the  result  of  a 
new  and  independent  factor  for  which  ap- 
pellants were  not  responsible,  could  not 
have  been  determined  by  the  trial  court  as  a 
-question  of  law;  it  could  only  be  properly 
tested  by  hearing  the  evidence  and  submit- 
ting the  facts  to  the  jury  undf^r  appropriate 
instructions,  and,  having  been  passed  upon 
by  the  appellate  court,  cannot  be  reviewed 
'by  this  court. 

Pullman  Palace  Car  Co.  v.  Bluhm,  109 
111.  20,  50  Am.  Rep.  601;  l/f.  Carmel^. 
Hoicell,  137  III.  91;  Meyer  v.  Butterhrodt, 
146  111.  131. 

Phillips,  J.,  delivered  the  opinion  of 
the  court: 

Appellee  instituted  an  action  on  the  case, 
alleging  that  in  1890,  and  several  years 
prior  thereto,  she  was  conducting  :v  laundry 
office  in  the  city  of  Chicago,  where  she  re- 
ceived clothing  from  various  customers  to 
be  laundered;  that  she  did  not  own  a  laun- 
dry plknt  herself,  but  employed  other  oper- 
ating laundries,  who,  when  the  work  was 
done  returned  the  same  to  Ijev  for  delivery 
to  her  customers;  that  she  had  built  up  a 
good  and  profitable  business;  that  appel- 
lants conspired  to  injure  her  in  her  good 
name  and  credit,  and  to  destrov  her  busi- 
ness,  because  she  would  not  increase  the  price 
charged  by  her  to  customers  in  accordance 
with  the  scale  of  prices  fixed  l-y  an  organi- 
zation known  as  the  Chicago  Laundrymen's 
Association,  and  to  that  end  wilfully  and 
unlawfully,  by  intimidation  and  unlawful 
inducements,  caused  parties  who  were  doing 
her  work  (five  of  whom  were  mentioned  in 
the  declaration)  to  refuse  to  longer  do  the 
same,  and  by  threats,  intimidation,  false 
representations,  and  unlawful  inducements 
caused  others  who  were  operating  laundries 
(who  were  specifically  designated  in  a  bill  of 
particulars)  to  refuse  to  take  or  do  her  work ; 
that  this  was  done  for  no  justifiable  pur- 
pose, but  to  cause  loss  to  the  plaintiff  and 
injure  and  destroy  her  business;  that  vari- 
ous persons  with  whom  she  had  engagements 
to  80  do  her  work,  in  consequence  of  the  acts 
of  the  appellants  broke  their  contracts  with 
her,  and  the  business  she  had  built  up  as  a 
laundry  agent  was  destroyed  and  entirely 
broken  up,  and  she  thereby  sustained  great 
loss  and  damage  by  reason  of  appellants  so 
contriving,  plotting,  and  conspiring,  by  the 
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means  aforesaid,  to  break   up  and  ilestroy 
her  said  business. 

The  evidence  shows  that  plaintiff  had  a 
contract  with   one   Miller,    who  operated    a 
laundry,  and  who  agreed  to  do  her   work 
and  give   her  two  weeks'   notice  before   he 
would  quit  doing   it,   and  that  through  the 
interference  of  appellants  he  refused  to  do 
her  work  without  giving  the  notice  agreed 
on.       Subsequently    she    applied    to    other 
laundrymen,  who  agreed  to  do  her  work  sj» 
long  as  the  laundry  association  did  not  in- 
terfere.    She  made  arrangements  with  other 
laundries,  by  written  agreement,  by  which 
her  work  was  to  be  done.     In  one  case  the 
contract  was  for  a  year,   and  according   to 
the  testimony  in  this  record  that  contract  was 
broken  by  the  party  contractin^r  with  her  al- 
most as  soon  as  made.     One  contract  with 
Joseph  Apple,  by  which  her  laundry  work 
was  to  be  done  for  one  year,  was  violated. 
The  officers  of  this  association,  as  testified 
to  by  the  witness  who  entered  into  the  con- 
tract with  appellee,  interferetl,  and  sought 
to  injure  tlie  plaintiff  by  having  him  keep 
baclc  her  work,  retaining  it  as  long  %s  possi- 
ble,   to    her  detriment,  and  al&o  by  havin«r 
him  retain  parts  of  the  work.     He  testifies: 
"They  told    me    that     they  would  give  me 
$300,  a  horse  and  wagon,  and  enough  work 
to    keep  me  going,  provided    I    would  keep 
back  her  work  and  retain  it  as  long  as  1 
possibly  could,  to  the  detriment  of  her  pat- 
ronage.    That  was  at  the  first  meeting,  and 
I  agreed  to  that.     I  kept  a  bundle  out.     At 
the  second  meeting,  they  made  threats  to  me 
if  I  didn't  accept  that  th€y  would  ruin  my 
business  at  any  rate,  as  well  as  hera."     An- 
other witness  who  agreed  to  do  her  work  as 
long  as  the  laundry  association  would  let 
him  alone,  was  induced,  by  threats  of  des- 
troying his  business,  to  cease  connection  in 
business    with      appellee.      The      evidence 
shows  that  appellants  were  active  in  induc- 
ing these  various  breaches  of  contract,  as 
well  as  other  contracts  entered  into  between 
her  and  various  parties  engaged  in  operai- 
ing  laundries. 

Issues  were  joined,  and  u]>on  a  trial  in 
the  circuit  court  of  Cook  county  defendants 
were  found  guilty  and  the  plaintiff^s  dama- 
ges were  assessed  by  a  jury  at  $6,000.  Mo- 
tions for  a  new  trial  and  in  arrest  of  judjj- 
ment  were  overruled  and  judgment  was  en- 
tered on  the  verdict,  to  which  defendant) 
excepted.  On  appeal  to  the  appellate  court 
for  the  first  district  the  judgment  was  af- 
firmed, and  this  appeal  is  prosecuted. 

The  contention  of  appellants  is,  .that 
they  cannot  be  held  liable  for  merely  induc- 
ing others  to  break  their  contracts;  that  the 
parties  who  broke  their  contracts  were  the 
only  ones  liable,  they  being  free  agents  and 
not  coerced  or  infiuenced  by  force  or  fraud: 
that  their  acts  in  inducing  parties  to  break 
their  contracts  with  appellee  \Vere  not  mere 
malicious  acts,  done  solely  with  the  intent  to 
injure  her,  but  were  in  the  line  of  legiti- 
mate trade  competition,  for  which  they  can- 
not be  held  liable:  nor  can  they  be  held  lia- 
ble, they  claim,  for  acts  which  are  <^arged 
to  have  been  done  in  pursuance  of  a  conspir- 
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Acy,  as  it  is  insisted  that  a  conspiracy 
does  not  create  a  liability  in  a  civil  action, 
as  the  damage  illegally  done,  and  not  the 
conspiracy,  must  be  the  gist  of  the  action. 

The  common  law  seeks  to  protect  every 
person  against  the  wrongful  acts  of  others, 
whether  committed  alone  or  by  combina- 
tion, and  an  action  may  be  had  for  injuries 
done  which  cause  another  loss  in  the  enjoy- 
ment of  any  right  or  privilege  or  property. 
No  persons,  in(uvidually  or  by  combination, 
have  the  right  to  directly  or  indirectly  in- 
terfere or  disturb  another  in  his  lawful 
business  or  occupation,  or  to  threaten  to  do 
80,  for  the  sake  of  compelling  him  to  do 
some  act  which,  in  his  judgment,  his  own 
interest  does  not  require.  Losses  wilfully 
caused  by  another,  from  motives  of  malice 
to  one  who  seeks  to  exercise  and  enjoy  the 
fruits  and  advantages  of  his  own  enter- 
prise, industry,  skill,  and  credit,  will  sus- 
tain an  action.  It  is  clear  that  it  is  un- 
lawful and  actionable  for  one  man,  from 
unlawful  motives,  to  interfere  with  an- 
other's trade  by  fraud  or  misrepresentation, 
•or  by  molesting  his  customers  or  those  who 
would  be  customers,  or  by  preventing 
others  from  working  for  him  or  causing 
them  to  leave  his  employ  by  fraud  or  mis- 
representation or  physical  or  moral  in- 
timidation or  persuasion,  with  an  intent  to 
inflict  an  injury  which  causes  loss.  A  con- 
spiracy may,  when  accompanied  by  an  overt 
act,  create  a  liability,  by  reason  of  the  fact 
that  one  or  more  conspirators  may  do  an  un- 
lawful act  which  causes  damage  to  another, 
by  which  all  those  engaged  in  the  conspiracy 
for  the  accomplishment  of  the  purpose  for 
which  the  iniury  was  done,  and  which  was 
done  in  pursuance  of  the  conspiracy, 
would  be  alike  liable,  whether  actively  en- 
gaged in  causing  the  loss  or  not.  For  acts 
illegally  done  in  pursuance  of  such  conspir- 
acy, and  consequent  loss,  a  liability  may 
exist  against  all  of  the  conspirators.  Ap- 
pellants, and  those  persons  who  refuse  to 
do  appellee's  work,  had  each  a  separate  and 
independent  right  to  unite  with  the  organi- 
zation known  as  the  Chicago  LaundrjTnen's 
Association,  but  they  had  no  right  sepa- 
rately or  in  the  aggregate,  with  others,  to 
insist  that  the  appellee  should  do  so,  or  to 
insist  that  appellee  should  make  her  scale 
of  prices  the  same  as  that  fixed  by  the  as- 
sociation, and  make  her  refusal  to  do  this  a 
pretext  for  destroying  and  breaking  up  her 
business.  A  combination  by  them  to  in- 
duce others  not  to  deal  with  appellee  or  en- 
ter into  contracts  with  her  or  do  any  further 
work  for  her  was  an  actionable  wrong. 

Every  man  has  a  right,  under  the  law,  as 
between  himself  and  others,  to  full  freedom 
in  disposing  of  his  own  labor  or  capital  ac- 
*  cording  to  his  own  will,  and  anyone  who  in- 
vades that  right  without  lawful  cause  or 
justification  commits  a  legal  wron^,  and, 
if  followed  by  an  injury  caused  m  con- 
sequence thereof,  the  one  who^e  right  is  thus 
invaded  has  a  legal  ground  of  action  for 
such  wrong.  Damage  inflicted  by  fraud  or 
misrepresentation,    or    by    the    use    of    in- 


malicious  motives,  is  without  excuse,  and 
actionable.  Competition  in  trade,  business, 
or  occupation,  though  resulting  in  loss,  will 
not  be  restricted  or  discouraged,  whether 
concerning  property  or  personal  service. 
Lawful  competition  that  may  injure  the 
business  of  another,  even  though  success- 
fully directed  to  driving  that  oUier  out  of 
business,  is  not  actionable.  Nor  would 
competition  of  one  set  of  men  against  an- 
other set,  carried  on  for  the  purpose  of 
gain,  even  to  the  extent  of  intending  to 
drive  from  business  that  other  set  and  act- 
ually accomplishing  that  result,  be  action- 
able unlese  there  was  actual  malice.  Mal- 
ice as  here  used,  does  not  merely  mean 
an  intent  to  harm,  but  means  an  intent 
to  do  a  wrongful  harm  and  injuiy.  An 
intent  to  do  a  wrongful  harm  and  injury 
is  unlawful,  and  if  a  wrongful  act  is  done 
to  the  detriment  of  the  right  of  another 
it  is  malicious,  and  an  act  maliciously 
done,  with  the  intent  and  pm-pose  of  injur- 
ing another,  is  not  lawful  competition.  In 
this  case  it  is  clear  the  evidence  sustained 
the  allegations  of  the  plaintifl^'s  declaration, 
and  there  is  here  no  contention  on  the  facts. 
The  principles  herein  announced  are  sus- 
tained by  the  weight  of  authority  in  England 
and  in  this  country.  Lumley  v.  Oye^  2  El. 
&  Bl.  216;  Blake  v.  Lanyon,  6  T.  K.  221; 
Sykes  v.  Dixon,  9  Ad.  &  El.  693;  Pilkington 
V.  Scott,  15  Mees.  &  W.  667;  Hartley  v.  Cum- 
mings,  5  C.  B.  247;  Boioen  v.  Hall,  L.  R.  6 
Q.  B.  Div.  333;  Carew  v.  KtMerford,  106 
Mass.  1,  8  Am.  Rep.  287 ;  Walker  v.  Cronin, 
107  Mass.  555,  Chipley  v.  Aikinaon,  23  Fla. 
206;  Delz  v.  Winfree,  80  Tex.  400;  Ourran  v. 
Galen,  62  N.  Y.  8.  R.  479 ;  Van  Horn  v.  Van 
Horn,  62  N.  J.  L.  284,  10  L.  R.  A.  184. 

In  Mogul  8.  8.  Co.  v.  M'Gregor,  L.  R.  16  Q. 
B.  Div.  476,  Lord  Coleridge  said:  "It 
seems  that  a  large  number  of  important  and 
rich  shipowners  joined  together,  and  they 
issued  two  circulars  or  documents  .  .  . 
to  the  different  traders  and  their  agents  with 
whom  they  had  been  in  the  habit  of  deal- 
ing in  the  tea  trade  and  other  trades  in 
China,  ...  to  tlie  effect  that.,  if  the 
persons  whom  that  circular  reached  and  was 
meant  to  affect  should  deal  with  the  plain- 
tiffs or  plaintiffs'  ships,  they,  the  defendants, 
would  aeny  them  all  the  beneflts,  or  at  least 
a  very  large  and  substantial  benefit,  which 
had  accrued  to  them  in  their  dealing  with 
the  defendants;  .  .  .  that,  if  the  per- 
sons to  whom  they  ibddressed  the  circular 
would  deal  exclusively  with  them  they 
should  have  certain  advantages  at  their 
hands.  .  .  .  It  is  certainly  conceivable 
that  such  a  conspiracy, — ^because  conspiracy 
undoubiedly  it  is, — aa  this  might  be  proved 
in  point  of  fact,  .  .  .  were  made  out  to 
be,  not  the  mere  honest  support  ...  of 
the  defendant's  trade,  but  the  destruction  of 
the  plaintiffs'  trade,  and  their  oonsequent 
ruin  as  merchants,  it  would  be  an  offense  for 
which  an  indictment  for  conspiracy,  and  if 
an  indictment,  then  an  action  for  conspiracy, 
would  lie;  .  .  .  that  a  conspiracy  to  do 
the  thing  which  has  been  calle<l  by  the  name 


timidation,  obstruction,  or  molestation,  with    of  boycotting  is  unlawful  and  an  indictable 
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offense,  and,  if  so,  then  a  thing  for  which  an 
action  will  lie,  an  action  may  well  lie  for 
that  which  is  complained  of  here." 

It  is  urged  hy  appellants  that  they  cannot 
he  held  liable  for  inducing  certain  persons 
named  in  the  declaration  to  terminate  their 
contractual  relations  with  appellee,  because 
their  acts  could  not  produce  the  injuries 
complained  of  without  an  independent  force 
which  was  the  act  of  the  parties  themselves, 
and  these  appellants,  it  is  urged,  cannot  be 
held  liable  for  an  intervening  cause  of  dam- 
age sufficient  to  cause  the  injury;  and  that 
the  refusal  of  different  persons  to  work  for 
the  appellee  was  sufficient,  of  itself,  to  oc- 
casion injury,  for  which  the  appellants  can- 
not be  held  responsible.  The  nrst  branch  of 
tills  proposition  has  been  disposed  of  by  what 
we  have  heretofore  said,  and  the  authorities 
above  cited.  In  Lumley  v.  Oye,  2  El.  &  Bl. 
216,  it  was  said:  ''He  who  maliciousljjr  pro- 
cures a  damage  to  another  by  violation  of 
his  right  ought  to  be  made  to  indenmify." 
In  Bawen  v.  Hall,  L.  R.  6  Q,  B.  Div.  333,  it 
was  said:  "Merely  to  persuade  a  person  to 
break  his  contract  may  not  be  wrongful  in 
law  or  fact  .  .  .  But  if  the  persuasion 
be  used  for  the  indirect  purpose  of  injur- 
ing the  plaintiff  ...  it  is  ...  ac- 
tionable, if  injury  ensues  from  it." 

The  second  branch  of  the  proposition,  in 
which  it  is  urged  that  appellants  could  not 
produce  the  injuries  complained  of  without 
the  intervention  of  an  independent  force, 
presents  the  question  whether  the  proximate 
cause  of  the  injury  is  a  question  of  fact.  It 
has  been  settled  by  the  adjudication  of  this 
state,  so  far  as  this  question  is  here  con- 
cerned, that  in  this  state  what  was  the  cause 
of  the  injury,  or  the  combination  of  causes 
producing  it,  is  a  question  of  fact.  Whether 
the  injury  and  damage  sustained  by  plain- 
tiff resulted  from  the  acts  of  the  defendant, 
or  were  tiie  result  of  a  new,  independent 
factor  for  which  appellants  were  not  respon- 
sible, cannot  be  determined  by  the  couit  as 
a  question  of  law,  unless  the  fact  be  conceded 
or  the  proof  be  substantially  all  to  that  ef- 
fect. Fullman  Palaoe  Car  Co.  v.  Bluhm, 
109  111.  20,  60  Am.  Rep.  601 ;  Mi.  Oarmel  v. 
Howell,  137  m.  91;  Meyer  v.  Butterhrodi, 
146  111.  131.  The  finding  of  the  trial  and  ap- 
pellate courts  on  this  question  is  not  subject 
to  review  in  this  court. 

It  IS  next  insisted  that  tlie  damages  are 
excessive.  This  has  so  repeatedly  been  held 
to  be  an  error  which  cannot  be  assip^ed  in 
this  court  that  citation  of  authority  will  be 
unnecessary. 

What  has  been  said  in  the  discussion  of  the 
questions  heretofore  presented  effectually 
aisposes  of  all  questions  raised  on  giving, 
refusing,  and  modifying  instmction^. 

The  judgment  of  the  Appellate  Cottrt  for 
the  First  District  affirming  the  judgment  of 
the  Circuit  Court  of  Cook  County  is  affirmed. 

A  petition  for  a  rehearing  having  been 
43  L.  R.  A. 


filed,  Phillips,  J.,  subfle<)ueutly  delivered 
the  following  additional  opinion : 

Appellants  present  their  petition  for  a  re- 
hearing of  this  cause,  and  have  brought  to* 
the  attention  of  the  court  the  case  of  Allett 
V.  Flood  [67  L.  J.  Q.  B.  N.  S.  119,  [1898 J 
A.  G.  1],  decided  by  the  House  of  Lords  in 
Great  Britain,  which  was  not  accessible  at 
the  time  the  opinion  in  this  ca^  was 
written.  Since  the  petition  for  rehearing 
was  presented  counsel  have  procured  a  fufl 
report  of  that  case  and  brougjit  the  same  to- 
the  attention  of  the  ooitrt.  From  th»t  case 
it  appears  that  boiler  makers  in  common 
employment  with  the  respondents.  Flood  and 
another,  who  were  shipwrightn  working  on 
wood,  G4>jected  to  working  with  the  latter 
on  the  ground  that  in  a  previous  employ- 
ment thev  bad  been  engaged  on  iron  work. 
The  appellant,  an  official  of  the  boUer-mak- 
ers'  union,  in  response  to  a  tel^ram  from 
one  of  the  boiler-makers,  came  to  the  yard 
and  dissuaded  the  men  from  immediately 
leaving  their  work,  as  they  threatened  to  do, 
intimating  that  if  they  did  so  he  would  do  his 
best  to  have  them  deprived  of  the  benefits  of 
the  union  and  also  fined ;  that  they  must  waii 
till  the  matter  was  settled.  The  appellant, 
Allen,  then  saw  the  managing  director,  to 
whom  he  said  that  if  the  respondents,  who 
were  engaged  from  day  to  day,  were  wit  dis- 
missed, the  boiler-makers  would  leave  their 
work  or  be  called  out.  Respondents  were 
thereupon  dismissed.  The  men  so  dis- 
charged instituted  their  action  against  the 
official  of  the  boiler-makers'  union,  and  olh 
tained  judgment,  which  was  affirmed  by  the 
court  of  appeal,  and  on  appeal  to  the  House 
of  Lords  the  assistance  of  uie  judges  was  r^ 
quested,  and  the  question  submitted  to  the 
judges  was:  ''Assuminff  the  evidence  to  be 
given  by  the  plaintiffs' witnesses  to  be  oorreet, 
was  there  any  evidence  of  a  cause  of  action 
fit  to  be  left  to  the  jury?"  Six  of  the  eight 
judges  answered  in  the  affirmative  and  two 
in  the  negative.  It  appears  there  wae  no 
contract,  as  the  men  were  engaged  by  the 
day,  and  were  liable  to  be  discharged  at  the 
close  of  any  day,  without  a  breach  of  con- 
tract; that  the  only  question  presented  by 
that  case  was,  ( 1 )  "Did  the  defendant  Allen 
'maliciously  induce'  the  company  to  dis- 
charge the  plaintiffs T  (2)  Did  he  'ma- 
liciously induce'  the  company  not  to  engage 
them?"  and  it  was  held  if  the  defendant's 
action  was  in  itself  lawful  it  was  not  made 
unlawful  by  the  motive.  It  is  a  veiy  differ- 
ent thing  to  do  a  lawful  act  witii  a  proper 
motive,  and  to  do  an  illegal  act  with  a  ma- 
licious motive.  The  facts  in  the  case  of 
Allen  V.  Flood  are  entirely  different  from 
the  facts  presented  in  this  recorO.  There 
was  no  contract  in  that  case,  the  breach  of 
which  was  induced  by  the  defendant.  Heres 
existing  contracts,  which  were  a  property 
right  in  the  plaintiff  (the  appellee),  were 
broken;  and  this  was  brought  about  by  the 
action  of  the  defendants  in  inducing  those 
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contraetuBg  with  her  to  Tiolate  their  con- 
tracts. This  caused  a  right  to  be  taken 
away,  in  consequence  of  which  she  was  in- 
jured and  damaged. 

After  a  carefm  consideration  of  the  ease 
of  Allen  ▼.  Flood,  and  with  a  full  recogni- 


tion of  the  importance  of  the  principles  in- 
volved in  the  questions  presented  by  this  rec- 
ord, we  are  constrained  to  adhere  to  what 
luuB  been  said  in  our  opinion  heretofore,  and 
must  den^  the  petition  for  rehearing. 
Rehearing  denied. 


VERMONT  SUPBEMB  COURT. 


James  U.  BOXn^ELL  et  aL 
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1.  TTttlidrAwal  of  patronmffe  from  a 
person  by  menbers  of  an  asaociation 

by  concerted  action  becomes  Illegal  when  the 
concert  of  action  Is  procured  by  the  coercion 
of  a  by-law  which  Imposes  a  fine  or  penalty 
uiK>n  any  member  who  violates  IL 

a.  Tbe  fact  tbat  nenbera  of  an  aaao- 
eiatloa  volantarlljr  asaaned  tta  oblt- 
■ratlona  in  tbe  first  Instance  does  not  make 
legal  a  by-law  which,  by  fine  or  penalty,  com- 
pels them  to  act  In  concert  In  withdrawing 
their  patronage  from  another  person. 

8.  Bxemplary  damagrea  eaanot  be  re- 
ooverod  in  an  action  against  the  several 
members  of  an  association  for  acting  In 
concert  to  withdraw  their  patronage  from  a 
dealer,  when  some  of  them  have  been  coerced 
by  a  by-law  which  imposed  a  penalty  for  its 
violation.  * 

(February  IS,  .1890.) 

EXCEPTIONS  hj  defendants  to  the  action 
of  the  Washington  County  Court  in  en- 
tering judgment  for  plaintiffs  upon  a  special 
verdict  in  an  action  brought  to  recover  dam- 
ages for  ooneninu^  which  resulted  in  the 
ruining  of  piaindfTfl  business.  Judgment 
reversed. 

The  facts  are  stated  in  the  opinion. 

Meesrs,  Oeorse  W.  Wise,  O.  A.  Proit- 
tjr,  and  J.  P.  LaiBaon  for  defendants. 

Messrs,  W.  A.  Itord,  John  Ii.  Soator, 
and  DtlHngbami  Huao,  ft  Howla»d  for 
plaintiffs. 


J.,  delivered  the  opinion  of  the 
court: 

On  the  (Hh  day  of  June,  1893,  the  plain- 
tiffs obtained  a  bond  for  the  conveyance  of  a 
mill  in  Barre,  equipped  with  machinery  for 
polish inff  granite;  and  on  the  16th  day  A  the 
month  they  received  a  deed,  and  took  posses- 
sion of  the  property,  and  became  copartners, 
under  the  name  of  the  Boutwell  Polishing 
Company.  The  mill  had  been  operated  for 
several  years  by  the  plaintiffs'  grantor ;  and, 
in  the  interval  between  the  teJcing  of  the 
bond  and  the  receipt  of  the  deed,  the  plain- 
tiffs saw  the  patrons  of  the  mill,  and  received 
assurances  of  a  continuance  of  their  custom, 
limited  in  the  case  of  s<Mne  patrons  hj  the 
mention  of  an  expectation  or  a  possibility  of 
their  putting  in  polishing  machines  of  their 

NoTB. — See  also  preceding  case  of  Doremus  v. 
Hennessy  (IIL)  <n»te,  797,  and  footnote  thereto. 
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own.  From  the  time  of  their  purchase  until 
November  the  work  of  the  mill  averaged  over 
$1,000  a  month,  that  of  the  last  month  being 
but  little  below  that  amount.  In  November 
the  receipts  were  some  less  than  $200.  In 
December  and  January  the  mill  was  without 
work,  and  substantially  all  that  it  did  after 
that  was  upon  stock  purchased  by  the  com- 
pany from  parties  outside  of  Barre.  On  the 
19th  of  April,  1894,  the  mill  was  sold  to  one 
of  the  defendants.  No  complaint  was  ever 
made  of  the  plaintiffs'  work  or  their  methods 
of  business.  Ifuring  this  time  there  was  an 
organization  in  Barre  called  the  "Granite 
Manufacturers'  Association,"  which  em- 
braced about  95  per  cent  of  all  the  granite 
manufacturers  in  the  place.  There  was  also 
on  organization  located  at  Boston,  called  the 
''Granite  Manufacturers'  Asociation  of  New 
England,"  with  which  were  connected  the  lo- 
cal organizations  of  the  New  England  states, 
including  that  at  Barre.  All  the  defendants 
held  by  the  verdict  were  members  of  the 
Barre  association.  Neither  the  plaintiffs' 
firm  nor  any  of  its  members  were  connected 
with  this  or  any  similar  organization.  Prior 
to  November,  1893,  the  Barre  association 
adopted  by-laws,  which  prohibited  dealings 
with  members  not  in  good  standing,  and  im- 
posed fines  for  the  violation  of  its  rules.  On 
the  10th  of  November  the  association  in- 
dorsed a  resolution  previously  adopted  by  the 
New  England  Association,  which  recommend- 
ed that  none  of  its  members  sell  any  roueh 
stock,  partly  finished  or  finished  granite,  di- 
rectly or  indirectly,  to  any  firm,  individual, 
or  corporation  engaged  in  cutting,  quarry- 
ing, or  polishing  granite  in  any  of  the  New 
Englana  states  or  in  New  York  City,  and 
not  a  member  of  the  association.  On  the  24th 
of  November  the  association  adopted  a  reso- 
lution of  the  following  terms:  "Resolved 
for  the  purpose  of  strengthening  the  associa- 
tion, and  [for]  the  mutual  protection  of  its 
members,  [that]  no  trade  shall  be  conducted 
with  any  individual,  firm,  or  corporation  en- 
gaging in  cutting,  quarrying,  or  polishing 
granite  in  the  state  of  Vermont,  who  are  not 
members  of  this  association." 

George  Lampeon,  a  defendant,  testified 
that  he  assistea  in  the  formation  of  both  as- 
sociations, and  had  been  connected  with  them 
ever  since;  that  he  was  notified  by  a  circular 
of  the  action  taken  November  10;  that  the  ef- 
fect of  that  resolution  would  be  that,  if  a 
company  declined  to  join  the  association,  no 
member  of  the  association  would  tliereafter 
do  any  business  with  it.  Alexander  Grordon, 
another  defendant,  testified  that  he  under- 
stood that  the  main  reason  for  the  collapse  of 
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tlie  plaiDtiff's  business  was  the  passage  of  tlie 
resolution;  that  he  voted  for  it,  and  did  so 
believing  that  it  would  have  that  effect  on 
their  business;  that,  after  its  passage,  he 
stopped  sending  work  to  the  plaintiffs;  and 
that  he  did  so  because  of  that  vote.  It  ap- 
pears from  the  testimony  at  some  of  the  de- 
fendants that  during  the  summer  and  early 
fall  of  1893  they  had  several  conversations 
wth  JohnW.Dillon,the  manager  of  the  plain- 
tiff's business,  in  regard  to  their  becoming 
members  of  the  association,  in  which  they  ex- 
pressed a  desire  to  have  them  join.  Mr. 
Kemp,  one  of  the  plaintiffs,  testified  that 
some  time  in  November,  and  after  the  loss  of 
th«ir  business,  defendant  Kelliher  asked  him 
why  they  would  not  join  the  association,  and 
said  they  would  find  out  that  they  would 
have  to  join  it  before  they  could  do  any  busi- 
ness. Mr.  Senter,  an  attorney  for  the  plain- 
tiffs, testified  that,  in  December,  defendant 
Eagan,  on  coming  out  from  an  interview  with 
the  plaintiffs,  said  to  him  that  "they  would 
find  out  they  couldn't  do  any  polishing  busi- 
ness until  they  joined  the  association.''  Mr. 
Kemp  further  testified  that  in  January,  1894, 
he  had  two  interviews  with  certain  defend- 
ants, at  their  suggestion,  in  which  the  ques- 
tion of  plaintiffs'  joining  the  association  was 
discussed  at  length.  His  testimony  tended 
to  show  that  the  firet  of  these  meetings  was 
with  defendants  Ady  and  Crordon,  and  that 
Ady  remarked  that  tJie  object  of  the  inter- 
view was  to  see  if  they  could  induce  the 
plaintiffs  to  join  the  association,  but  that 
they  hardly  expected  to  get  them  to,  as  they 
6up|>o6ed  plaintiffs  were  still  etubborn  about 
joining:  that  later  in  the  conversation  he 
used  substantially  these  words,  "I  will  ad- 
mit that  the  effect  of  that  resolution  was  to 
destroy  the  business  of  your  company  in  one 
day,  but  it  is  m^  opinion  that,  if  you  will 
join  the  association,  you  can  get  your  busi- 
ness all  back  in  one  day;"  and  that  Gordon 
on  being  appealed  to  by  Ady,  affirmed  his 
statement;  that  the  second  of  these  inter- 
views was  with  the  defendant  J.  D. 
Smith,  who  said  it  was  true  that  the  action 
of  the  association  had  had  the  effect  to  close 
plaintiffs'  mill,  but  that  he  was  perfectly 
confident  that  it  could  be  started  up,  with  all 
their  old  customers,  at  once,  if  they  would 
join  the  association. 

The  defendants  have  not  brought  up  their 
exceptions  to  the  charge,  but  stand  on  their 
motion  that  a  verdict  he  directed  for  want  of 
sufficient  evidence  to  make  them  liable. 
There  was  clearly  evidence  tending  to  show 
that  the  defendants  undertook  to  compel  the 
plaintiffs  to  join  the  association  by  depriving 
their  mill  of  work,  and  that  they  made  use 
of  their  organization  as  a  means  of  concerted 
action  to  accomplish  their  purpose.  But 
there  wa«  no  evidence  tending  to  show  that 
the  defendants  made  any  attmpt  to  compel 
persons,  not  members  of  the  association,  to 
withhold  their  patronage,  and  they  insist 
that  they  cannot  be  made  liable  for  simply 
withholding  their  own. 

The  crime  of  conspiracy  consists  in  a  com- 
bination of  two  or  more  persons  to  effect  an 
illegal  purpose ,  either  by  legal  or  illegal 
means,  or  to  effect  a  legal  purpose  by  illegal 
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means.  State  v.  Sievoart,  59  Vt  273,  59  Am. 
Rep.  710.  But  the  grounds  of  recovery  in  a 
civil  suit  are  not  identical  with  tibe  elements 
of  the  crime.  The  law  punishes  the  mere 
agreement  to  effect  an  illegal  purpose  or  to 
use  ille^  means.  But  it  is  clear  that,  a 
civil  action  cannot  be  sustained  unless  some- 
thing causing  damage  to  the  plaintiff  has 
been  done  in  furtherance  of  the  agreement; 
and  it  is  claimed  to  be  also  requisite  that  the 
thing  done  be  something  unlawful  in  itself. 
This  would  preclude  a  rdiance  upon  the  ex- 
istence of  an  illesal  purpose,  and  require  that 
the  means  used  be  illegal.  The  agreeing  to- 
gether to  effect  an  illegal  purpose  being  it- 
self illegal,  it  might  seem  toat  any  act  done 
in  furtherance  of  the  agreement,  and  result- 
ing in  damage,  even  though  not  itself  a  vio- 
lation of  right,  would  sustain  a  recovery. 
But  the  view  suggested  is  not  sustained  by 
the  authoritiee,  and  we  proceed  with  our  in- 
quiry upon  the  assumption  that  there  can  be 
no  recovery  unless  illegal  means  were  em- 
ployed. 

It  is  clear  that  everyone  has  a  right  to 
withdraw  his  own  patronage  when  he  pleas- 
es, but  it  is  equally  clear  that  he  has  no  right 
to  employ  threats  or  intimidation  to  divert 
the  patronage  of  another.  If  it  be  true  as  a 
general  proposition  that  several  may  law- 
fully unite  in  doing  to  another's  injury,  even 
for  the  accomplishment  of  an  unlawful  pur- 
pose, whatever  each  has  a  right  to  do  indi- 
vidually, it  by  no  means  follows  that  the 
combination  may  .not  be  so  brought  about 
as  to  make  its  united  action  an  unlawful 
means.  The  defendants  insist  that,  as  mem- 
bers of  the  association,  they  had  a  right  to 
resolve  to  keep  their  work  among  themselves, 
and  that,  in  tne  absence  of  anything  tending 
to  show  an  attempt  on  their  part  to  influenes 
the  action  of  others,  they  cannot  be  held  lia- 
ble. It  may  be  true  that  if  the  defendants, 
acting  independently  of  any  organization, 
and  moved  solely  l^  similarity  of  interest 
and  views,  had  united  in  withdrawing  their 
patronage,  the  effect  upon  the  plaintiffs' 
business  would  have  been  the  same,  and  yet 
the  defendants  have  incurred  no  liability. 
But,  in  the  case  supposed,  the  united  action 
would  result  from  the  free  exercise  of  indi- 
vidual choice.  It  will  be  seen  upon  further 
inquiry  that  this  cannot  be  said'of  the  action 
of  an  organization  like  that  operated  by  the 
defendants. 

It  is  true,  as  suggested  in  argument,  that 
everyone  engaged  in  business  is  liable  to 
have  it  injured  or  destroyed  by  the  action  of 
those  upon  whom  he  depends  for  patronage. 
But,  when  those  upon  whom  he  depends  for 
patronage  are  acting  as  individuals,  he  has 
a  measure  of  security  in  the  probability  that 
different  preferences  will  be  shown  by  per^ 
sons  left  to  their  own  choice;  and,  if  some 
who  desire  to  injure  his  business  secure  the 
co-operation  of  others  by  unlawful  means,  the 
law  ^ives  him  a  remedy.  If  the  defendants 
are  right,  he  can  be  deprived  of  this  security 
and  this  remedy  by  converting  those  who  de- 
sire his  injury  into  the  majority  of  an  asso- 
ciation, and  those  who  do  not  into  a  sup- 
pressed minority,  held  to  the  designated 
course  by  the  pressure  of  a  system  of  fines 
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and  penalties.  Bat  giving  a  new  face  to  an 
old  wrong  can  never  defeat  the  remedy,  for 
the  law  will  inquire  as  to  the  substajice  of 
the  thing  complained  of.  If  the  plaintiffs 
were  in  fact  ioijured  by  a  forced  withdrawal 
of  patronage  secured  through  the  action  of 
defendants'  organization,  they  are  entitled  to 
redress.  Without  undertaking  to  designate 
with  precision  the  lawful  limit  of  organized 
effort,  it  may  safely  be  affirmed  that  when 
the  will  of  the  majority  of  an  organized 
body,  in  matters  involving  the  rights  of  out- 
side parties,  is  enforced  upon  its  members  by 
means  of  fines  and  penalties,  the  situation  is 
essentially  the  same  as  when  unity  of  action 
is  secured  among  unorganized  individuals  by 
threats  or  intimidation.  The  withdrawal  of 
patronage  by  concerted  action,  if  legal  in  it- 
self, becomes  illegal  when  the  concert  of  ac- 
tion is  procured  by  coercion.  In  this  case  it 
could  easily  be  found  that  a  fine  of  $50  for  a 
violation  of  the  rules  was  not  intended  to  be 
applied  to  rules  adopted  to  secure  a  perform- 
ance of  the  ordinary  duties^ of  membership. 
If  in  fact  designed  to  hold  unwilling  mem- 
bers to  unity  of  action  in  an  aggressive  move- 
ment of  unlawful  character,  the  defendants 
cannot  complain  if  the  law  so  treats  it.  The 
jury  could  properly  infer  from  the  nature 
and  management  of  the  defendants'  organi- 
zation that  their  united  action  was  due  in 
part  to  the  means  adopted  to  secure  it.  The 
force  of  the  measure  resolved  upon  ley  partly 
in  the  fact  that  the  by-laws  threatened  pen- 
alties against  any  who  should  fail  in  carry- 
ing it  into  effect. 

The  fact  that  the  members  of  the  associa- 
tion voluntarily  assumed  its  obligations  in 
the  first  instance,  so  far  as  it  is  a  fact,  is 
not  controllinff.  The  law  cannot  be  compelled 
by  any  initieu  agreement  of  an  associate 
member  to  treat  him  as  one  having  no  choice 
but  that  of  the  majority,  nor  as  a  willing 
participant  in  whatever  action  maT  be  tak- 
en. The  voluntary  acceptance  of  by-laws 
STOviding  for  the  imposition  of  coercive  fines 
oes  not  make  them  legal  and  collectible, 
and  the  standing  threat  of  their  imposition 
may  properly  be  classed  with  the  ordinary 
threat  oi  suits  upon  groundless  claims.  The 
fact  that  the  relations  and  processes  deemed 
essential  to  a  recovery  are  brought  within 
the  membership  and  proceedings  of  an  organ- 
ized body  cannot  change  the  result.  The 
law  sees  in  membership  of  an  association  of 
this  character  both  the  authors  of  its  coer- 
cive system  and  the  victims  of  its  unlawful 
pressure.  If  this  were  not  so,  men  could 
deprive  their  fellows  of  established  rights, 
and  evade  the  duty  of  compensation,  simply 
by  working  through  an  association.  But  it 
can  hardly  be  supposed  that  the  defendants' 
organization  reached  its  present  proportions 
without  some  previous  use  of  the  methods 
disclosed  by  the  evidence  above  cited;  and, 
as  far  as  its  membership  was  due  to  coer- 
cion, there  was  a  further  element  of  unlaw- 
ful pressure  in  the  enforcement  of  the  unitp 
ed  action  against  the  plaintiffs.  It  would  ^o 
strange,  indeed,  if  the  members  of  an  asso- 
ciation organized  upon  such  a  basis,  and  ad- 
vanced by  such  means,  could  meet  a  claim 
of  this  nature  by  saying  that  they  had  made 
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no  attempt  to  secure  the  co-operation  of  out- 
side parties.  It  is  clear  that  if  the  associa- 
tion had  comprised  but  a  small  portion  of  the 
manufacturers,  and  had  destroyed  the  plain- 
tiffs' business  by  compelling  the  manufac- 
turers to  join  them  in  withholding  patronage, 
its  members  would  have  beenJiiU>le.  But  it 
is  claimed,  in  effect,  that  a  business  can  be 
destroyed  with  impunity  when  the  organiza- 
tion has  become  so  extensive  that  there  are 
no  outside  patrons  to  control,  or  so  few  that 
their  course  is  a  matter  of  no  moment.  Up- 
on this  theory,  every  successful  instance  of 
coercion  would  increase  the  safety  with 
which  another  coercion  could  be  attempted, 
and,  when  coercion  had  been  pursued  until 
but  one  contumacious  person  remained,  im- 
munity would  be  complete.  It  is  clear  that 
the  law  cannot  concede  to  organizations  of 
this  character  the  powers  and  immunities 
claimed  for  their  association  by  these  de- 
fendants, and  retain  its  own  power  to  pr> 
teot  the  individual  citizen  in  the  free  enjoy- 
ment of  his  capital  or  labor. 

The  evidence  excepted  to  was  properly  ad- 
mitted. Evidence  that  the  defendants  in- 
dividually expressed  a  purpose  to  continue 
to  patronize  the  mill,  in  connection  with  evi- 
dence that  they  did  so  without  complaint  un- 
til the  general  withdrawal,  was  evidence 
tending  <Uy  characterize  the  withdrawal  when 
made.  The  items  offered  as  showing  the 
profit  of  the  mill  tended  to  establish  the 
damages  according  to  the  rule  adopted  by 
the  court,  and  no  question  is  now  made  as 
to  the  correctness  of  that  rule.  Evidence  of 
the  existence  and  rules  of  the  New  England 
association  was  admissible  because  of  the 
connection  of  that  body  with  the  local  organ- 
ization. The  resolution  and  by-laws  of  the 
Barre  association,  the  agreement  of  that  as- 
sociation with  the  Boston  Wholesalers'  As- 
sociation in  restriction  of  the  sales  of  its 
members,  the  appointment  of  a  committee  to 
inquire  as  to  violations  of  its  rules,  the  offi- 
ciflj  correspondence  had  with  one  of  its  mem- 
bers upon  that  subject,  the  fact  that  a  fine 
was  imposed  for  an  ascertained  violation, 
and  the  action  of  the  association  in  assuming 
the  defense  of  its  secretary  when  sued  be- 
cause of  a  letter  written  in  respect  to  an  al- 
leged violation,  were  all  admissible  as  show- 
ing the  purpose  and  use  of  the  organization, 
SLoa.  its  coercive  character  as  against  its  own 
members.  The  statements  of  different  de- 
fendants indicative  of  their  purpose  and  of 
members  of  the  association  not  defendants  as 
to  the  force  and  effect  of  the  vote,  made  con- 
temporaneously with  and  in  explanation  of 
their  action  under  it>  were  clearly  admissi- 
ble. 

The  case  stands  upon  grounds  which  are 
inconsistent  with  the  allowance  of  exemp- 
lary damages ;  for  damages  of  this  nature,  if 
ever  recoverable  against  several  defendants, 
are  recoverable  only  where  all  are  shown  to 
have  been  moved  by  a  wanton  desire  to  in- 
jure. The  exemplary  damages  were  sepa- 
rated by  a  special  verdict,  but  were  incluaed 
in  the  judgment  rendered. 

Judgment  reversed,  and  judgment  for  ac- 
tual damages,  with  interest  from  date  of 
judgment  bslow. 
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1.  Poorer  to  convey  land  la  not  In- 
dnded  In  a  power  of  attorney  to  demand 
and  receive  real  and  personal  estate  and 
prosecute  salts,  and  to  perform  all  and  every 
act  and  thing  whatsoever  requisite  and  neces- 
sary to  be  done  in  and  about  the  premises. 

S.  A  conToynnee  by  n  eommlttee,  of  the 
land  of  a  lunatic,  Is  not  valid,  when  author- 
ized only  by  Judgment  of  a  coart  of  another 
state,  In  which  the  lunatic  and  the  committee 
reside. 

8.  A  iv^nlvery  to  be  efleotlTef  must  be 
made  with  full  knowledge  of  the  rights  which 
ohe  Intends  to  waive. 

(January  12, 1890.) 

APPEAL  bjr  defendant  from  a  decree  of 
the  Circuit  Court  for  Rockingham  Coun- 
ty in  favor  of  complainants  in  a  suit  to  en- 
join the  prosecution  of  an  action  in  ejectment 
to  recover  possession  of  certain  real  estate 
and  for  partition  thereof.    Reversed, 

The  facte  are  etated  in  tbe  opinion. 

Messrs.  Jaates  Bvmsardker,  Jr.,  J. 
lie  wis  BumsAr^ln^r*  andBwdolph  Bvm- 
Sardner,  for  appellaiit: 

The  plaintiff  had  a  right  to  try  hie  title  at 
law,  and  to  have  the  facte  upon  which  the 
validity  of  his  title  depended  ascertained  by 
the  verdict  of  a  jury,  unless  the  defendants 
in  ejectment  were  prevented  bv  fraud,  aoei- 
demt,  or  surprise  from  making  defense  at  law, 
or  unless  the  plaintiff  occupied  some  relation 
to  the  defendant«  exdusivelv  co^izable  in 
equity,  which  precluded  the  plaintiff  from  as- 
serting against  the  defendant  a  superior  le- 
gal title. 

Oxford's  Oaie,  2  White  &  T.  Lead.  Cas.  in 
Eq.  pt.  2,  p.  676. 

A  partition  suit  cannot  be  made  a  substi- 
tute for  an  action  of  ejectment. 

Pillow  V.  8<mthu>est  Virginia  Improv,  Co, 
92  Va.  145. 

The  original  jurisdiction  of  courts  of  chan- 
cery in  cases  of  partition  was  only  where  the 
complainants  had  a  clear  legal  title,  and 
where  any  doubt  arose  in  regard  to  the  com- 
plainant's title  the  court  either  dismissed  the 
bill  or  retained  the  case  until  the  question  of 
title  was  tried  at  law. 

2  Minor,  Inst.  ed.  1877,  417. 

And  so  it  is  clear  that  where  there  is  no 
relation  of  tenant  in  common,  joint  tenant, 
or  coparcener  between  complainant  and  re- 
spondent, there  can  be  maintained  no  suic  for 
partition,  and  equity  can  have  no  possible 
jurisdiction  to  try  the  title  to  the  land. 

Va.  Stat.  Code,  §  2562. 

It  is  as  essential  to  prove  that  the  attor- 
ney in  fact  was  duly  authorized  by  a  legal 

Note. — As  to  the  validity  of  a  deed  made  by 
an  Insane  person,  see  note  to  Riley  v.  Carter 
(Md.)  lU  L.  B.  A.  489. 
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power  of  attorney,  as  it  is  to  prove  the  exe- 
cution of  the  instrument  executed  by  the  at^ 
torney. 

Btuart  ▼.  Com.  01  Va.  152;  Devlin,  Deeds, 
§  357 ;  Hager  v.  8peot,  52  Cal.  579 ;  Preston 
T,  HuU,  23  Gratt  600,  14  Am.  Rep.  153. 

There  are  caees  where  a  court  of  chancery, 
having  jurisdiction  over  parties  owning 
lands  outside  of  the  territorial  jurisdiction 
of  the  court,  haa  entered  a  decree  against 
such  party  subject  to  ite  jurisdiction,  requir- 
ing such  party  to  execute  a  deed  conveying 
the  land,  or  to  do  some  other  act  affecting 
the  land. 

Penn  v.  Baltimore,  1  Ves.  Sr.  444,  2  White 
&  T.  Lead.  Cas.  in  Eo.  pt  2,  pp.  1806-1832. 

But  no  court  outsiae  of  the  limite  of  Vir- 
ginia has  jurisdiction  to  authorise  any  agent 
of  the  court  to  convey,  or  to  do  any  act  af- 
fecting lands  situated  within  the  limits  of 
Virginia. 

Wimer  v.  Wimer,  82  Va.  890;  Poindexier 
V.  BurtoeU,  82  Va.  507;  Freeman,  Judgm.  i 
664. 

Every  requirement  of  the  statutes  author- 
izing and  providing  for  the  sale  and  convey- 
ance of  land  returned  for  nonpayment  of 
taxes  must  be  complied  with,  as  the  proceed- 
ings are  ex  parte  and  merely  derioaJ  and  not 
judicial  in  any  sense;  and  such  statutes  are 
in  the  nature  of  penal  statutes,  and  must 
therefore  be  strictly  pursued,  and  nnleee  tiie 
statutory  provisions  and  requirements  are 
complied  with  the  sale  and  oonv^anoe  are 
void. 

Delaneyv.Godddn,  12  Gratt  266;  Randolph 
V.  Stalnaker,  13  Gratt.  525;  Nowlin  v.  Bur- 
well,  28  Gratt  883 ;  Bond  v.  Pettit,  89  Va. 
474;  Boon  v.  Simmons,  88  Va.  269. 

These  powers  of  attorney  were  not  a  rati- 
fication of  the  illegal  conveyance  of  Butler, 
committee  of  Helen  D.  Hawkesworth,  to 
Mount. 

Wilson  V.  Carpenter,  91  Va.  183;  Mon- 
tague V.  Mctssey,  76  Va.  307. 

By  attorneys  in  fact  are  meant  penons 
who  are  acting  under  a  special  power  created 
by  deed. 

18  Am.  k  Eng.  Enc.  Law,  p.  871,  note; 
Stuart  V.  Com,  91  Va.  152;  Preston  v.  HuU^ 
23  Gratt  600,  14  Am.  Rep.  153. 

A  committee  of  an  insane  person  im  power- 
less, to  sell  the  lands  of  such  insane  person 
situated  in  Virginia,  although  so  direoAed  by 
decree  of  a  chanoery  court  of  the  state  oJf 
New  Yoric,  the  state  of  which  the  ineane  per- 
son ie  an  inhabitant 

Penn  ▼.  Baltimore,  1  Ves.  Sr.  444,  2  White 
&,  T.  Lead.  Cas.  in  Eq.  pt  2,  pp.  1806-1832; 
Wimer  v.  Wimer,  82  Va.  890 ;  Poindexter  v. 
Burwellt  82  Va.  507;  Freeman,  Judgm.  S 
564;  Oihson  v.  Burgess,  82  Va.  650;  Whar- 
ton, Confl.  of  L.  i  289. 

Messrs,  O.  B.  BoUar  and  J.  B.  8tepk- 
eaeont  for  appellees: 

Inasmuch  as  the  said  Helen  D.  Hawkes- 
worth was  a  resident  of  the  city  and  county 
of  New  York,  that  court  had  personal  juris- 
diction of  the  lunatic  and  of  her  committee, 
and  could  direct  a  conveyance  by  such  com- 
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jinittee  becanse  of  that  facpt,  even  if  the  land 
WBM  not  in  that  state. 

Poindexter  v.  BurtpeU,  82  Va.  512;  Perni  y. 
Baltimore,  1  Ves.  Sr.  444,  2  White  &  Tudor 
Lead.  Cas.  in  Eq.  1800-1832;  Massie  v. 
WatU,  6  Cranch,  148,  3  L..ed.  181;  Farley 
-y.  Bhippen,  Wythe,  135 ;  Ouerrant  y.  Fowler, 
1  Hen.  &  M.  5;  Dichiruon  v.  Hoomes,  8 
•Gratt  353;  4  Minor  Inat.  1201. 

Any  form  of  words  indicating  an  intention 
is  sufficient  to  create  a  power. 

2  Bouvier,  Law  Diet  title  Power,  356. 

The  power  may  be  created  by  paiHol  ae  well 
as  by  sealed  ineitmment. 

2  Minor,  Inst  901;  Yerhy  ▼.  Qrigshy,  9 
Leigh,  387;  Ewing  v.  Burnet,  11  Pet  52,  9 
L.  ed.  629;  Naddo  v.  Bardon,  4  U.  S.  App. 
642,  51  Fed.  Rep.  493,  2  C.  C.  A.  335;  Under- 
wood  V.  Dugan,  139  U.  8.  380,  35  L.  ed.  197. 

If  the  deeds  gotten  in  1872  and  1874  from 
estates  Wilkins  and  Helen  H.  Furman  respec- 
tively, were  not  utterly  worthless,  for  the 
reason  that  they  had  no  title  to  convey,  those 
deeds  surely  inured  to  the  benefit  of  all  of 
the  joint  owners  of  these  "undivided  acres" 
cf  the  Gambill-Hustcm  survey. 

Forrer  v.  Forrer,  29  Gratt  134;  Turner 
▼.  Sawyer,  150  U.  S.  580,  27  L.  ed.  1189. 

Neither  the  tax  title  of  John  N.  Hill  nor 
that  acquired  b/  John  E.  Roller  to  the  tract 
•of  5,000  acres  in  controversy  can  be  assailed 
collaterally. 

Black,  Tax  Titles,  §  430;  Rohinett  v.  Pres- 
ion,  4  Gratt  141 ;  Smith  v.  Ohapm^n,  10 
Gratt.  465;  Bawkinherry  v.  Snodgrase,  39 
W.  Va.  332 ;  Machir  v.  Funk,  90  Va.  289. 

Possession  of  part  is  in  no  sense  possession 
of  the  whole,  in  the  case  of  an  interlock,  un- 
less the  possession  is  of  a  part  of  that  inter- 
lock. 

.Taylor  v.  Bumaide,  1  Gratt.  200;  Koi/ner 
V.  Rankin,  11  Gratt.  427,;  Cline  v.  Catron,  22 
Gratt  392;  QarrettY.  i?am«ey,  26  W.Va.  345. 

Messrs.  Hvlst  Olenn,  Heiirsr  V.  Stray- 
•r,  JohA  XL  Boiler,  and  Ohiirlas  Gurry, 
.also  for  appellees: 

Appellant  cannot  claim  under  theHawkes- 
worth-Wilkins-Butler  deed  of  1837,  for  one 
purpose,  and  for  another  purpose  deny  the 
■  deea.  If  appellant  claims  under  the  deed  at 
all,  he  is  estopped  to  deny  its  validity.  He 
cannot  even  set  up  an  outstanding  title  at 
all  against  it 

Boiling  v.  Teel,  76  Va.  487 ;  Herman,  Es- 
toppel, 243;  Cfaines  v.  New  Orleans,  6  Wall. 
717,  18  L.  ed.  965;  Kinsman  v  Loomis,  II 
Ohio,  475;  Rangely  y.  Spring,  28  Me.  142; 
Farrar  v.  Cooper,  34  Me.  401;  Douglass  v. 
•  Scott,  5  Ohio,  195;  Carver  v.  Jackson,  Astor, 
4  Pet  1,7  L.ed.  761. 

If  appellant  is  estopped  to  deny  the  valid- 
ily  of  the  Hawkeswortn-Wilkins-Butler  deed 
•of  1837,  then  the  deed  must  be  accepted  as 
valid,  and  appellant  having  no  title  by  ad- 
verse possession,  and  appellees  tax  title  deed 
being  unassailable,  this  case  is  settled  in  fa- 
vor of  appellees. 

The  New  York  court  had  jurisdiction  to 
sell  said  lands. 

Barger  v.  Buckland,  28  Gratt.  863 ;  Penn 
V.  Baltimore,  1  Ves.  Sr.  444 ;  Massie  v.  Watts, 
6  Cranch,  148,  3  L.  ed.  181;  Dickinson  y. 
Hoomesi,  8  Gratt  353. 
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^  It  is  not  absolutely  necessary  to  the  execu- 
tion of  a  power  that  the  deed  should  recite 
or  refer  to  it. 

Devlin,  Deeds,  i  223. 

If  the  instrument  should  be  wholly  inoper- 
ative, unless  taken  as  an  execution  of  the 
power,  the  maker  will  be  considercMi  as  hav- 
ing intended  to  have  executed  it,  although  no 
relerenoe  to  the  power  is  made;  but  then  if 
there  be  any  legal  interest  on  which  the  deed 
can  attach,  it  will  not  execute  a  power,  but 
pass  the  interest  of  the  one  executing  the 
deed. 

Devlin,  Deeds,  i  223,  note  1 ;  Pease  v.  PUoi 
Knob  Iron  Co.  49  Mo.  124;  Code  1887,  §9 
2464,  2438. 

Keitli,  P.,  delivered  the  opinion  of  the 
court: 

Hotohkiss,  trustee,  brought  an  action  of 
ejectment  in  the  circuit  court  of  Rockingham 
county  against  Samuel  Middlekauf  and<^ers 
to  recover  5,000  acres  of  land  lyins  in  said 
county.  Before  this  cause  was  tried,  the  de- 
fendants filed  a  bill  in  chancery,  in  which 
they  allege  that  the  5,000  acres  which  is  the 
subject-matter  of  the  ejectment  suit  was 
part  of  a  larger  tract  of  land  originally 
granted  by  the  commonwealth  on  the  8th  of 
FebruarY,  1796,  to  one  Gambill,  and  that  by 
virtue  of  certain  deeds  they  have  become  the 
owners  of  the  land  in  controversy,  and  have 
thus  become  ''joint  owners"  with  the  plain- 
tiff in  ejectment  in  the  proportion  which  the 
5,000  acres  bears  to  the  whole  of  the  original 
patent,  the  title  to  the  residue  of  which  thev 
concede  is  in  Hotchkiss,  trustee.  In  accord- 
ance with  the  prayer  of  the  bill,  proceedings 
in  the  action  01  ejectment  were  enjoined,  and, 
t^e  chancery  cause  coming  on  to  be  heard 
upon  the  bill,  answer,  exhibits,  depositions, 
and  the  report  of  the  commissioner  in  chan- 
cery, to  whom  it  had  been  referred,  the  court 
decreed  "that  the  complainants  ...  be 
quieted  in  their  posseseion  and  ownership  of 
the  5,000  acres  of  land  known  as  the  'Hill 
Survey'  upon  the  terms  indicated  in  che  re- 
port of  Commissioner  Liffgett."  The  cause 
IS  before  us  upon  an  appeal  from  that  decree. 

Appellcmt  urged  upon  the  court  that  there 
was  error  in  the  decree,  for  the  reason,  among 
others,  that  the  bill  was  to  be  taken  as  claim- 
ing a  tenancy  in  common  upon  the  part  of 
the  plaintiffs  with  the  defenaants,  while  the 
decree  was  in  favor  of  the  plaintiffs  for  an 
ascertained  tract  of  5,000  acres;  but,  without 
entering  upon  any  discussion  of  that  and 
other  technical  objections  taken  to  the  pro- 
ceedings in  the  circuit  court,  we  shell  content 
ourselves  with  an  inquiry  into  the  title  pre- 
sented for  our  consideration  by  the  appellees, 
and  endeavor  to  ascertain  whether  they  have 
shown  any  right  whatever  to  the  real  estate 
in  controversy. 

Their  alleged  title,  like  that  of  the  appel- 
lant, henna  with  the  graat  from  the  com- 
monwealth of  Virginia  to  Matthew  Gambill, 
dated  February  8,  1706,  and  the  chains  of 
title  of  appellant  and  appellees  are  coincident 
until  the  deed  from  States  Wilkins  and 
George  F.  Butler,  attorney  in  fact,  and  com- 
mittee of  Helen  Hawkesworth,  to  James  R. 
Mount,  is  reached.' 
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Appellees  daim  under  a  deed  to  James  R. 
Mount  from  George  F.  Butler  claiming  to  act 
as  the  attorney  in  fact  of  States  Wilkins  and 
as  committee  of  Helen  D.  Hawkesworth,  a 
lunatic.  Placing  the  title  by  this  means  in 
James  R.  Mount,  they  deduce  it  through  him 
to  Prosper  Knowlton,  and  ae  to  the  land  of 
Prosper  Knowlton  appellees  daim  that  it 
was  sold  for  taxes,  and  conveyed  by  Little 
W.  Gambill,  clerk  of  the  county  court  of 
Rockingham,  to  one  John  N.  Hill,  of  said 
county,  by  deed  dated  the  5th  of  December, 
1857.  By  Hill  it  was  conveyed  to  J.  D.  Price 
by  deed  of  the  7th  of  April,  1866,  and  from 
hmi,  by  several  deeds  shown  in  the  record, 
and  not  disputed,  it  is  vested  in  the  appellees. 
The  deed  to  Mount  was,  as  we  have  seen, 
executed  by  Geoive  F.  Butler,  as  attorney  in 
fact  for  States  Wilkins,  and  committee  of  a 
lunatic;  and  his  power  and  authority,  both 
fi9  attorney  in  fact  and  as  committee,  are  de- 
nied by  the  appellant. 

The  authority  to  execute  a  deed  must  be  by 
deed,  for  "tiie  law  requires  that  a  power  of 
attorney  to  execute  a  deed  should  be  in  writ- 
inf  and  of  the  same  solemnity  as  the  deed  it- 
sdf;  .  .  .  [and  the]  .  .  .  author- 
ity [of  the  agent]  should  be  co-extensive 
with  the  act  to  be  done,  and  the  instrument 
clothing  him  with  the  authority  as  complete 
as  the  deed  which  he  is  to  give."  1  Devlin, 
Deeds,  2d  ed.  S  356. 

The  following  power  of  attorney  is  exhib- 
ited with  the  record: 

Know  all  men  by  these  presents  that  I, 
States  Wilkins,  of  the  city  of  New  York, 
have  made,  constituted,  and  appointed,  and 
by  these  presents  do  make,  constitute,  and  ap- 
point, my  friend.  G^eorge  F.  Butler,  of  said 
city,  my  irrevocable,  true,  and  lawful  attor- 
ney for  me  and  in  my  name,  place,'  and  stead 
to  ai^,  demand,  and  receive  of  and  from  any 
person  or  persons  all  such  real  and  personal 
estate  as  I  may  be  entitled  to  by  virtue  of  my 
being  a  son  and  heir  at  law  of  Jacob  Wilkins 
and  Ann,  hie  wife,  late  of  the  dty  of  New 
York,  deceased;  and  I  do  hereby  irrevocably 
authorize  and  empower  the  said  George  F.  But- 
ler to  commence  and  prosecute  in  my  name 
any  suit  or  suits  in  that  behalf,  and  to  com- 
promise or  settle  or  compound  the  same,  or 
either  of  them  from  time  to  time,  as  he  may 
deem  proper,  with  full  power  of  substitution, 
irrevocably  giving  ana  grranting  unto  my 
said  attorney  full  power  and  auuiority  to  do 
and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be  done 
in  and  about  tne  premises,  as  fully  to  all  in- 
tente  and  purposes  as  I  might  or  could  do  if 
personally  present,  with  full  power  of  substi- 
tution and  revocation,  hereby  ratifying  and 
confirming  all  that  my  said  attorney  or  his 
substitute  shall  lawfully  do  or  cause  to  be 
done  by  virtue  hereof. 

In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  the  29th  day  of  October  in 
the  vear  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-four. 

Sta^tes  Wilkins.     [L.  S.] 

Powers  of  attorney  are  strictly  construed. 
**While  the  general  rule  governing  the  inter- 
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pretation  of  all  contracto  or  written  instru- 
ments that  the  intention  of  the  parties  is  to- 
be  considered  in  construing  their  language* 
applies  to  the  construction  of  powers  of  at- 
torney, yet  powers  of  attorney  are  oonstrued 
strictly,  and  the  authority  is  never  consid- 
ered to  be  greater  than  that  warranted  by 
the  language  of  the  instrument,  or  indis- 
pensable to  the  effective  operation  of  such 
authority.  'Powers  of  attorney  are,  ordin- 
arily, subject  to  a  strict  construction;  or,. 
rather,  the  authority  given  is  not  extended 
beyond  the  meaning  of  the  terms  in  whidi  it 
is  expressed.'"  1  Devlin,  Deeds,  2d  ed.  ( 
358. 

The  power  of  attorney  under  oonsidemtion 
nowhere  authorizes  the  agent  to  sell  and 
convey.  He  is  empowered  ''to  demand  and 
receive  of  and  from  any  person  or  persons. 
all  such  real  and  personal  estate"  as  States 
Wilkins  may  be  entitled  to  as  son  and  heir  at 
law  of  Jacob  Wilkins  and  Ann,  his  wife. 

Just  such  an  instrument  came  under  con- 
sideration before  the  court  of  civil  appeals  of 
Texas.  Said  the  court:  It  was  "found  as 
a  conclusion  of  law  that  the  power  of  attor- 
ey  from  Parsons  and  wife  to  Duncan,  Mor- 
gan, and  Adams  did  not  authorize  them  to 
nell  the  land  in  controversy.  The  court  did 
not  err  in  this  conclusion.  The  power  con- 
ferred was  'to  bring  suit  for,  settle  up,  com- 
promise, release,  obtain,  or  recover  the  inter- 
est belonging  to  and  owned  by  Louisa  C. 
Parsons,'  eto.  The  power  is  not  given  to- 
sell  and  convey.  Powers  of  attorney  are 
strictly  construed,  and  the  extent  of  author- 
ity must  be  ascertained  from  the  terms  of 
the  instrument  iteelf." 

So  far,  therefore,  as  George  F.  Butler  un- 
dertook to  convey,  as  attorney  in  fact  of 
States  Wilkins,  his  deed  is  a  nullity,  because 
the  authority  under  which  he  assumed  to  act 
conferred  no  power*  to  execute  such  an  in- 
strument. G€K>rge  F.  Butler  and  States  Wil- 
kins were  appointed  a  committee  of  Helen  D. 
Hawkesworth,  a  lunatic,  by  order  of  the 
chancery  court  of  the  state  of  New  York,  on 
the  23d  of  May,  1836,  and  on  the  8th  of  An- 
gujst  of  the  same  year,  upon  the  petition  of 
George  F.  Butler,  stating  that  Helen  D. 
Hawkesworth  was  interested  in  two  large 
tracte  of  land  in  the  counties  of  Rockingham, 
Albemarle,  and  Orange  in  the  state  ol  Vir- 
ginia, that  the  lands  were  entirely  unproduc- 
tive, that  there  was  no  prospect  of  their  im- 
proving in  value  that  it  was  to  the  interest 
of  the  lunatic  that  her  interest  should  be 
sold,  and  praying  for  authority  to  sell  the 
same,  it  was  referred  to  one  of  the  masters 
of  the  court  to  ascertain  whether  it  would  be 
advantageous  or  beneficial  to  tbe  said  luna- 
tic that  all  her  right,  title,  and  interest  in 
the  land  should  be  sold.  The  master  was  re- 
quired to  report  with  all  convenient  speed. 
He  obeyed  the  order  by  submitting  a  report 
of  even  date  with  the  order  itself,  in  which 
he  states  that  the  land  consiste  of  about  20,- 
000  acres;  that  it  is  not  worth  5  ceate  per 
acre,  and  he  does  not  believe  it  could  be  sold 
for  any  price  in  cash;  that  one  half  of  it 
belongs  to  the  lunatic;  and  that,  if  it  is  not 
disposed  of,  it  will  probably  be  sold  for  taxes. 
Upon  these  facte  he  is  of  opinion  that    it 
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would  be  advantageous  and  beneficial  to 
Helen  D.  Hawkesworth,  the  lunatic,  that  all 
her^right.  titl*.  and  i^tereat  i.  «id  laad  be 

The  proceedings  in  the  courts  of  the  state 
oi  New  York  by  which  Helen  D.  Hawkes- 
worth  was  adjudged  a  lunatic,  and  Qeorge 
F.  Butler  waa  appointed  her  committee,  and 
authorized  to  eeU  her  land  in  the  state  of 
Virginia,  and  the  deed  executed  by  him  in 
oonS>rmity  with  and  obedience  to  that  order 
constitute  the  only  authority  with  which  But- 
ler was  dothed  to  devest  the  title  of  Helen 
Hawkesworth,  and  transmit  it  to  his  gran- 
tee. Nor  is  it  pretended  that  tiiere  is  any 
other  deed  from  her  upon  which  the  title  of 
appellees  to  the  land  of  which  she  was  seised 
can  rest.  It  is  settled  law  that  real  es- 
tate is  exclusively  subject  to  the  laws  and 
jurisdiction  of  the  courts  of  the  nation  or 
state  in  which  it  is  located.  No  other  laws 
or  courts  can  affect  it.  Storj',  Gonfl.  L.  | 
591.  And  it  was  said  by  Chancellor  Za- 
briskie  in  Davis  ▼.  Headley,  22  N.  J.  Eq.  115 : 
"I  find  no  case  in  which  a  statute,  judgment, 
or  proceeding  in  one  country  has  been  held 
to  affect  such  property  when  eituate  in  an- 
other country,  or  beyond  the  jurisdiction  of 
the  sovereign  or  court  making  the  statute  or 
decree."  It  is  true  "that  in  cases  of  fraud, 
trust,  or  contract,  courts  of  equity  will, 
whenever  jurisdiction  over  the  parties  has 
been  acquired,  administer  full  relief  without 
regard  to  the  nature  or  situation  of  the  prop- 
erty in  which  the  oontroversy  had  its  origin, 
and  even  where  the  relief  sought  consists  in 
a  decree  for  the  conveyance  of  property 
which  lies  beyond  the  control  of  the  court, 
provided  it  can  be  reached  by  the  exercise  of 
its  powers  over  the  person  and  the  relief 
asked  is  of  such  a  nature  as  the  court  is 
capable  of  administering."  Wimer  v.  Wi- 
mer,  82  Va.  901,  and  authorities  there  cited. 

Between  these  two  propositioms  there  is 
not  the  slightest  conflict.  The  decree  of  the 
court  does  not  operate  ew  propria  vigore  in 
the  foreign  state  or  territory,  but  having  ju- 
risdiction over  the  person,  it  will,  in  cases  of 
fraud,  trust,  or  contract,  compel  the  party 
within  its  jurisdiction  to  obey  its  decree. 
As  was  said  by  Chancellor  Wythe  in  Farley 
V.  Shippen,  Wythe,  136:  "If  an  act  per- 
formed b^  a  party  in  Virginia,  who  ought  to 
perform  it,  will  be  effectual  to  convey  land  in 
North  Carolina,  why  mav  not  a  court  of  equi- 
ty in  Virginia  decree  that  party,  regularly 
brought  before  that  tribunal,  to  perform  the 
act?  Some  of  the  defendant's  counsel  sup- 
posed that  such  a  decree  would  be  deemed 
b^  our  brethren  of  North  Carolina  an  inva- 
sion of  their  sovereignty.  To  this  shall  be 
allowed  the  force  of  a  good  objection  if  those 
who  urge  it  will  prove  that  the  soverei^ty 
of  that  state  will  be  violated  by  the  Virginia 
court  of  equity  decreeing  a  party  within  its 
jurisdiction  to  perform  an  act  there,  which 
act,  voluntarily  performed  anywhere,  would 
not  be  such  a  violation."  In  the  last  clause 
above  quoted  is  to  be  found  the  very  kernel 
of  the  matter.  A  foreign  court  can  compel 
a  party  within  its  jurisdiction  to  do  an  act  in 
Virginia,  which  act,  if  voluntarily  performed 
by  such  party,  would  not  violate  the  sever- 
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eignty  of  tiiis  state.  If  Helen  Hawkesworth 
hful  been  of  sound  mind,  and  had  voluntarily 
conveyed  the  property  in  question,  it  would 
have  been  a  valid  act, — valid  everywhere. 
So,  if  she  had  as  a  result  of  contract,  trust, 
or  fraud  been  under  obligation  to  convey  this 
property,  the  court  of  New  York,  having  iu- 
risdiction  over  her,  could  have  compelled 
obedience  to  its  decree,  and  that  act  which 
she  could  voluntarily  have  performed  would 
have  been  equally  valid,  though  done  under 
the  compulsion  of  a  decree  of  a  foreign  court. 
But  here  we  have  no  such  case.  Helen 
Hawkesworth  was  a  lunatic.  She  has  made 
no  deed,  and  ehe  was  under  no  obligation, 
by  contract  or  otherwise,  to  make  a  deed. 
The  authoritv  with  which  Butler,  her  com- 
mittee, was  clothed,  is  derived,  not  from  her, 
but  from  the  laws  of  New  York,  and  the  act 
of  her  committee  derives  its  whole  validity 
from  the  jud^ent  of  the  court  which 
clothed  him  with  power  as  her  committee, 
and  upon  his  petition  decreed  the  sale  of  the 
property  of  the  lunatic  lyin^  beyond  its  ju- 
risdiction and  wHhin  the  linuts  of  this  state. 

We  are  of  opinion  that  the  deed  from 
George  F.  Butler  to  Janies  R.  Mount  as  at- 
torney in  fact  for  States  Wilkins  and  as 
committee  of  Helen  D.  Hawkesworth  was 
ineffectual  to  convey  the  land  in  controversy. 
Nor  do  we  think  that  any  efficacy  is  imparted 
to  it  by  the  subsequent  conduct  of  States 
Wilkins  and  of  Mrs.  Furman,  the  daughter 
and  heir  at  law  of  Helen  Hawkesworth,  even 
if  the  deed  of  Butler  as  committee  is  to  be 
considered  as  a  voidable,  and  not  as  a  void, 
act.  Ratification  and  acquiescence  imply 
knowledge,  and  there  is  no  proof  in  this  rec- 
ord that  the  acts  relied  upon  as  a  ratification 
oi  or  acquiescence  in  the  assumption  upon 
the  part  of  George  F.  Butler  of  authority  to 
execute  the  deed  to  Prosper  Knowlton  were 
performed  with  knowledge  on  the  part  of 
Wilkins  and  Mrs.  Furman  of  the  existence  of 
that  deed,  and  the  circumstances  attending 
its  execution. 

As  was  said  by  Judge  Harrison  in  Wilson 
V.  Carpenter  91  Va.  192:  "'Confirmation 
must  be  a  solemn  and  deliberate  act.'  .  .  . 
No  man  can  be  bound  by  a  waiver  of  his 
riffhts,  unless  such  waiver  is  distinctly  made 
with  full  knowledge  of  the  rights  which  he 
intends  to  wcuve ;  and  the  fact  that  he  knows 
his  rights,  and  intends  to  waive  them,  must 
plainly  appear." 

As  we  have  seen,  appellees'  title  fiowing 
from  the  deed  of  Butler  to  James  R.  Mount 
passed  from  him  to  Pro«)[)er  Knowlton,  and, 
he  being  delinquent  in  the  payment  of  taxes, 
it  was  sold  by  the  state,  and  a  deed  made  by 
L.  W.  Gambul,  cleric  of  Rockingham  county 
court,  on  the  5th  of  December,  1857. 

What  has  been  said  with  reference  to  the 
deed  of  George  F.  Butler  in  his  double  ca- 
pacity of  attorney  in  fact  and  committee 
renders  it  unnecessary  to  say  anything  with 
respect  to  the  deed  from  L.  W:  Gumbill  fur- 
ther than  to  remark  that  it  conveyed  only 
such  title  as  was  vested  in  Prosper  Knowl- 
ton, who  had  no  title,  and  could,  therefore^ 
transmit  none. 

Nor  need  we  consider  whether  this  tax 
deed  could  be,  under  the  circumstances,  re- 
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garde4  as  constitutinff  color  of  title,  for 
there  is  no  evidence  of  adversary  possession 
b^  force  of  which  color  or  claim  of  title  could 
ripen  into  a  good  title. 

Nor  do  we  deem  it  proper  to  inquire  into 
the  title  of  appellant,  nor  to  express  any 
opinion  with  respect  Uiereto. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  decree  of  the  Circuit  Court  should  he 
reversed;  the  injunction  awarded  dissolved, 
the  bill  dismissed,  and  the  appellants  left  to 


prosecute  their  action  of  ejectment  in  the 
circuit  court  of  Rockingham  county  without 
prejudice  to  the  rights  of  the  parties,  plain- 
tiff and  defendant,  to  that  suit,  except  in  so 
far  as  we  have  found  it  necessary  in  this 
opinion  to  pass  upon  the  validity  of  the  deed 
to  James  R.  Mount  from  George  F.  Butler  as 
attorney  in  fact  for  States  Wilkins,  aod  as 
committee  of  Helen  D.  Kipwkesworth. 

Rlely  and  Oardwellt  JJ.,  absent. 


WISCONSIN  SUPREBiE  COURT. 


Mrs.  A.  W.  FISHER,  Beapt, 

V, 

W.  P.  WALSH  et  al,,  Appta. 


( 


Wia. 


) 


!•     ITo  reeo'Tery  ean  be  liad  for  ■•irrfees 

nnder  an  entire  contract  where  the  employee 
voluntarllj  abandons  work,  without  valid  ex- 
cuse, before  the  stipulated  time. 

1L  Tbreata  of  •trtlcers  vrhtclt  oxevse  am 
employee  for  q[iitttliiflr  serviee  In  breach 
of  his  contract,  although  they  entitle  him 
to  recover  the  actual  benefit  conferred  by  his 
services,  do  not  relieve  him  from  liability  tor 
the  damages  sustained  by  the  employer  on 
account  of  his  quitting  the  service,  which 
most  be  deducted  from  his  wages. 

9.  A  reqwested  tnatmctlon  to  llnd  for 
defendants.  If  plaintiff  quitted  their  serv- 
ices pursuant  to  an  agreement  for  a  strike, 
should  not  be  qualified  or  confused  by  adding 
a  clause  as  to  his  reason  for  quitting,  and  the 
effect  upon  him  of  danger  or  apparent  danger. 

m.  A  stlpvlatloii  tliat  the  damairoa  for 
breach  of  contraet  In  quitting  the  service 
of  a  contractor  for  loading  and  unloading 
vessels  and  cars  upon  docks  shall  be  the  loss 
of  fifteen  days'  wages  Is  Jnstlfied  by  the  un- 
certainty as  to  the  Injury  that  may  be  caused 
thereby  to  the  employer's  business. 

(February  21,  1809.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Douglas  Coun- 
ty in  favor  of  plaintiff  in  an  acticm  brought 
to  recover  wages  alleged  to  be  due  and  unr 
paid.    Reversed. 

Statement  by  Winalow,  J. : 

This  was  an  action  to  recover  $25.50,  for 
fifteen  days*  personal  services  rendered  by 
one  McKiilop  to  the  appellants  in  June  and 
July,  1896,  the  claim  having  been  assigned 
by  McKiilop  to  the  plaintiff.  The  answer, 
after  a  general  denial,  contained  a  counter- 
claim, alleging  that  McKiilop  was  employed 
under  an  entire  contract  for  the  season  of 


Note. — As  to  the  effect  In  general  of  an  In- 
tervening Impossibility  to  perform  as  a  relief 
from  the  obligation  of  a  contract,  see  note  to 
Stewart  v.  Stone  (N.  Y.)  14  L.  B.  A.  215. 
See  also  Remy  v.  Olds  (Cal.)  21  L.  R.  A.  645. 

As  to  the  effect  of  strikes  to  relieve  a  carrier 
for  failure  to.  perform  Its  contract,  see  note  to 
Empire  Transp.  Co.  v.  Philadelphia  &  R.  Coal 
A  I.  Co.  (C.  C.  A.  8th  C.)  85  L.  R.  A.  628. 
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1806,  and  that  he  breached  said  eontraet 
without  cause,  and  claimed  damages  for  aoch 
breach.  On  the  trial  it  appeared  that  the 
defendants,  as  copartners,  nad  entered  into 
a  contract  with  various  railroad  and  steam- 
boat companies  for  the  loading  and  unload- 
ing of  vessels  and  cars  upon  some  of  the 
docks  at  West  Superior  for  the  season  of 
1896,  and  had  given  bond  for  the  prompt 
performance  of  such  contract  in  a  considera- 
ble sum.  In  order  to  perform  this  work,  two 
classes  of  men  were  employed.  One  class,  to 
which  McKiilop,  plaintiff's  assignor,  be- 
longed, were  known  as  "day  men,"  who  wen 
re^larly  employed  under  a  contract  which 
M^ipulated  that  they  should  work  throughout 
the  season  of  1896,  and  should  receive  pay 
at  a  stipulated  rate  per  day  for  every  work- 
ing day,  whether  work  was  provided  for 
them  or  not.  Of  this  class  there  were  abnpot 
80  men.  The  other  class,  known  as  *^oarIy 
men,"  were  employed  casually,  as  the  occa- 
sion arose,  and  paid  by  the  hour  for  the  time 
they  in  fact  worked.  Of  these  the  defend- 
ants had  employed  at  times  some  300.  Mc- 
Kiilop, in  common  with  the  otiier  day  men, 
had  entered  into  a  written  agreem^it  of  em- 
ployment, which,  in  addition  to  the  terms 
above  mentioned,  provided  several  waya  in 
which  it  might  be  terminated;  among  others, 
the  following:  First,  by  first  party  or  his 
agents  discharging  second  party  for  any  vio- 
lation of  this  agreement  in  any  respect; 
third,  by  the  neglect,  refusal,  or  inability 
of  the  second  party  at  any  time  to  obey  the 
orders  of  the  first  party  or  his  foreman,  or 
to  perform  a  fair  and  reasonable  day^s  work ; 
fourth,  by  the  failure  of  the  second  party  to 
perform  any  agreement  therein.  It  further 
provided  that^  in  case  of  termination  for 
either  of  the  above-mentioned  causes,  the 
first  party  might  retain  any  wages  then 
earned  by  the  second  party,  not  exceeding 
fifteen  days'  wages  in  all,  to  his  own  uae,  as 
and  for  liquidated  damages  for  the  breach 
thereof,  which  said  sum  was  agreed  to  be  the 
ascertained  damages  for  such  termination 
and  breach,  and  a  fair  and  full  oompenaaitiott 
therefor.  It  was  also  provided  tn&t  pay- 
ment should  be  made  on  the  fifteenth  of  each 
month  for  the  work  done  during  the  preced- 
ing month.  The  plaintiff  knew  or  had  heard 
when  he  signed  the  contract  that  the  de- 
fendants had  contracted  with  railroad  and 
steamship  companies  as  aforesaid,  and  were 
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under  bondfl;  that  a  large  force  was  required 
to  carry  out  their  contracts;  that  boato  and 
care  were  liable  to  come  in  at  all  times  of 
the  day  or  night,  and  would  have  to  be 
loaded  or  unloaded;  and  that  it  required  a 
few  experienced  men  to  work  with  the  inex- 
j)erienced  ones  to  safely  and  speedily  con- 
duct the  work.  It  appears  by  the  evidence 
that  on  the  evening  of  the  6th  of  July,  1896, 
the  so-called  ''hourly  men"  quit  in  a  body, 
or  "struck,"  demanding  an  increase  of 
wages;  and  tha4i  the  "Longahoresmen Union," 
'  on  the  following  day,  July  7  th,  discussed  the 
-question  of  that  strike,  and  assumed  control 
and  jurisdiction  of  it  for  the  hourly  men, 
and  served  on  the  defendants  a  notice  signed 
by  their  officers,  demanding  an  increase  of 
pay  for  the  hourly  men.  It  appears  that 
McKillop  had  for  something  like  a  year  been 
•a  member  of  the  Longplioresmen  Union,  but 
had  dropped  out  of  active  connection  with  it, 
and  did  not  know  that  the  union  was  having 
anything  to  do  with  the  strike  of  the  hourly 
men.  The  day  men,  continuing  to  work  dur- 
ing the  7  th  and  8th  of  July,  were  interfered 
with  by  ftquads  of  the  strikingj  hourly  men, 
■and  threatened  with  serious  violence  imless 
they  also  quit  work.  This  interference  did 
not  occur  at  the  docks  where  they  were  at 
work,  but  upon  the  streets,  as  they  were  go- 
ing to  and  from  their  work.  These  threats 
were  of  personal  injury,  and,  as  plaintiff's 
afisignor  and  others  of  the  day  men  testified, 
put  them  in  serious  fear;  so  that  on  the 
evening  of  July  8  a  considerable  number  of 
the  day  men,  including  McKillop,  attended 
a  meeting  of  t^  Lonfshoresmen  Union,  at 
which  it  was  demanded  that  the  day  men 
also  quit  work,  unless  wages  were  raised 
both  for  the  hourly  and  day  men,  and  that 
such  quitting  take  place  at  noon  of  the  fol- 
lowing day,  unless  the  demands  were  acceded 
to;  and  a  resolution  was  offered  and  passed 
that  the  day  men  must  quit  accordingly,  un- 
less such  concessions  were  made.  It  does  not 
appear  that  McKillop  voted  on  this  resolu- 
tion, nor  whether  he  entered  into  aoiy  agree- 
ment other  than  that  which  may  be  inferred 
from  the  fact  that  he  was  a  member  ol  the 
union,  and  hence  impliedly  bound  to  abide 
its  decisions.  McKillop  testifies  that  he  was 
again  interfered  with  on  the  morning  of  the 
9th  on  his  way  to  work,  by  seven  or  eight 
of  the  strikers;  and  at  noon  he  quit  work,  as 
did  also  all  of  the  day  men  who  belonged  to 
the  union,  the  defendants  having  declined  to 
accede  to  their  demands.  McKillop  testi- 
fies :  "I  was  stopped  on  my  way  to  work 
the  morning  of  the  day  I  quit!  There  were 
seven  or  eight  of  them.  They  asked  me  if 
I  was  going  to  quit.  I  said  I  didn't  think 
I  would.  They  said,  if  I  didn't  quit,  they 
would  club  me  to  death ;  they  would  murder 
half  of  us  down  there.  I  said  nothing  more, 
but  kept  on  going.  I  worked  until  noon  that 
day.  On  our  way  home,  we  were  met  by  an- 
other gang,  and  they  told  us  to  stay  home 
that  afternoon.  I  don't  know  who  those 
men  were.  I  didn*t  go  back  to  work  that 
afternoon.  I  was  kind  of  scared  of  those 
men  down  there  in  the  yard.  I  boarded  at 
the  comer  of  Third  street  and  Banks  avenue. 
T  didn't  consider  it  safe  at  any  time  after  I 
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quit,  until  the  strike  was  over,  for  me  to 
go  back  to  work,  and  for  that  reason  I  re- 
mained away.  I  heard  of  men  getting  held 
up  and  attacked  after  I  quit.  I  don't  know 
what  men  they  were.  They  were  working 
for  Mr.  Walsh.  I  quit  because  I  feared 
those  men  I  met  in  going  to  and  from  my 
work  would  hurt  me."  On  cross-examinar 
tion  he  testified  as  follows:  "It  is  a  fact 
that  the  reason  I  quit  was  because  the  rest 
of  the  day  men  quit;"  and,  further:  "I 
didn't  know  for  sure  at  noon  of  July  9th  that 
I  was  going  to  quit.  I  thought  everything 
might  be  all  right  when  we  got  homeatnodn; 
that  is,  the  rtrike  mi^ht  be  called  off,  or 
something.  I  was  thinking  that"  After 
the  day  men  quit,  on  the  9th  of  July,  the 
strike  continued  for  some  days,  the  officers 
of  the  union  exerting  themselves  to  prevent 
men  coming  in  from  St.  Paul  and  Minne- 
apolis to  supply  the  place  of  the  strikers; 
and  the  defendants  were  undoubtedly  put  to 
great  straits  and  large  expense  by  reason 
thereof,  though  they  were  not  allowed  on  the 
trial  to  go  into  that,  it  being  held  that  their 
damages  were  liquidated  by  the  written  con- 
tract. The  plaintiff  claimed  that  there  was 
due  McKillop,  when  he  quit,  fifteen  days' 
wages,  which,  at  the  contract  price  of  $1.70, 
amounted  to  $25.50,  and  put  in  evidence  a 
written  assignment  to  ner  of  all  claim 
against  the  defendants  for  work,  labor,  and 
services  done  and  performed  during  June, 
1896,  amounting  to  $25.60,  dated  July  24, 
1896.  The  jury  found  for  the  plaintiff,  and 
from  the  judgment  entered  tnereon,  after 
first  moving  to  set  the  verdict  aside,  as  con- 
trary to  the  evidence,  the  defendants  ap- 
pealed. 

Mr.  A.  T.  Rook  for  appellants. 

Messrs,  O'Brien  ft  Vanshn,  for  respond- 
ent: 

The  plaintiff  had  a  right  to  sue  on  a  quan- 
tum meruit  for  the  reasonable  value  of  serv- 
ices performed  under  the  contract  after  the 
termination  thereof. 

In  the  ca^e  of  a  partial  performance  of  a 
contract,  where  full  performance  was  pre- 
vented by  reason  of  sickness,  plaintiff  was  al- 
lowed to  sue  on  a  quantum  meruit,  and  not 
on  the  contract. 

{^^reen  v.  Oilhert,  21  Wis.  401 ;  Wolfe  v. 
Hou>€a,  20  N.  Y.  197,  75  Am.  Dec.  388 ;  Jen- 
nings V.  Lyons,  39  Wis.  553,  20  Am.  Rep.  57 ; 
Harr%ng*fOn  v.  Fall  River  Iron  Works  Co. 
119  Mass.  82;  Olark  v.  Gilbert,  26  N.  Y.  279, 
84  Am.  Dec.  189;  Stewart  v.  Loring,  5  Allen, 
306,  81  Am.  Dec.  747;  Spalding  v.  Rosa,  71 
N.  Y.  40,  27  Am.  Rep.  7 ;  Cornell  v.  Cornell, 
96  N.  Y.  115;  Dewey  v.  Union  School  Diet. 
43  Mich.  480. 

When  a  8peci^.l  contract  is  in  existence  and 
open  the  plaintiff  cannot  sue  on  a  quantum 
meruit.  Here,  the  work  was  finally  aban- 
doned, and  the  jury  found  that  no  new  con- 
tract had  been  ent<n*ed  into;  under  these  cir- 
cumstances the  plaintiff  ought  not  to  lose 
the  fruits  of  his  labor. 

Anson,  Contr.  2d  Am.  ed.  p.  376;  Hawley 
V.  Keele7',  53  N.  Y.  114;  Woolner  v.  Hilly  93 
J\.  Y.  581;  Smith  v.  Roe,  7  Colo.  95;  Ran- 
kin  V.  Darnell,  11  B.  Mon.  30,  52  Am.  Dec. 
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557;  Lovell  t.  8t.  Lovis  Mut.  L.  Ins.  Co.  Ill 
U.  S.  264,  28  L.  €d.  423. 

If  there  has  been  a  special  contract,  and 
the  plaintiff  has  performed  a  part  of  it  ac- 
cording to  its  terms,  and  has  been  prevented 
by  the  act  of  the  defends  ~^t  from  completing 
it^  he  may  recover  upon  the  quantum  meruit 
the  reasonable  price  of  the  services  already 
perfonned. 

1  Beach,  Modem  Law  of  Contr.  $  693,  p. 
840:  Hemminger  v.  Western  Assur,  Co.  95 
Mich.  355;  McGregor  v.  Rosa,  96  Mich.  103. 

If  a  person  renders  personal  service  under 
an'entire  contract,  which  either  his  own  or 
his  employer's  sickness  or  death  prevents 
him  from  fully  performing,  he  can  recover 
upon  an  implied  assumpsit  what  those  serv- 
ices are  reasonably  worth. 

1  Beach,  Modern  Law  of  Contr.  9  228,  p. 
284;  Parker  v.  Macomher,  17  R.  I.  674,  16 
L.  R.  A.  858;  Cutter  ▼.  Powell,  6  T.  R.  320; 
Bream  v.  Marsh,  4  Leigh,  21 ;  Haynes  v.  fifeo- 
ond  Baptist  Church,  12  Mo.  App.  536;  Car- 
penter V.  Oay,  12  R.  I.  306;  Farrow  v.  Wil- 
son, L.  R.  4  C.  P.  744;  Beaver  v.  Morse,  20 
Vt.  020. 

The  defendant  is  under  a  contract  duty  to 
furnish  reasonable  protection  to  his  em- 
ployees, not  only  when  they  are  actually  en- 
gaged in  their  service,  but  also  in  going  to 
and  from  the  place  where  the  work  is  b«ing 
done. 

1  Shearm.  k  Redf.  Neg.  4th  ed.  S  190,  p. 
325. 

A  strike  of  worknun  is  no  excuse  for  the 
failure  to  perform  a  contract,  but  where  the 
workmen  abandon  their  work,  and  by  vio- 
lence and  intimidation  prevent  other  em- 
ployees who  are  ready  and  willing  to  work 
from  BO  doing,  then  this  ceases  to  m  a  strike. 

Geismer  v.  Lake  Shore  d  M,  8.  R.  Co.  102 
N.  Y.  563,  55  Am.  Rep.  837 ;  1  Beach,  Mod- 
ern Law  of  C5ontr.  §  238,  p.  296 ;  Pittsburgh, 
Ft.  W.  d  0.  R.  Co.  V.  Haaen,  84  111.  36,  26 
Am.  Rep.  422;  Pittsburgh,  C.  d  8t.  L.  R.  Co. 
V.  Hollowell,  65  Ind.  188,  32  Am.  Rep.  63; 
Lake  Shore  d  M.  8.  R.  Co.  v.  Bennett,  89 
Ind.  457;  Indianapolis  d  St.  L.  R.  Co.  v. 
Juntgen,  10  111.  App.  295. 

A  common  carrier  is  not  liable  for  delay 
in  the  shipment  of  goods  caused  solely  by  the 
lawlessness  and  irresistible  violence  of  strik- 
ers and  their  confederates. 

International  d  G.  N.  R.  Co.  v.  Tisdale,  74 
Tex.  8,  4  L.  R.  A.  545;  Missouri  P.  R.  Co.  v. 
Levi  (Tex.  App.)  14  S.  W.  1062;  Southern 
P.  R.  Co.  V.  Johnson  (Tex.  App.)  15  S.  W, 
121;  Baas  v.  Kansas  City,  Ft.  8.  d  G.  R. 
Co.  81  Ga.  792;  1  Beach,  Modern  Law  of 
Contr.  §  238,  p.  296;  24  Am.  &  Eng.  Enc. 
Law,  p.  133;  Pittsburgh,  Ft.  W.  d  C.  R.  Co. 
V.  Hazen,  84  111.  36,  25  Am.  Rep.  422. 

A  servant  may  abandon  hiJi  service  for  a 
breach  of  any  of  the  expressed  or  implied 
provisions  of  the  contract,  as  when  the  mas- 
ter fails  to  provide  him  with  sufficient  and 
wholesome  food. 

Wood,  Mast,  k  S.  2d  ed.  §  148,  p.  288. 

It  is  only  in  cases  where  the  contract  is  en- 
tire, and  performance  is  a  condition  prece- 
dent to  payment,  that  no  recovery  can  he  had 
for  partial  performance. 
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Davis  V.  Mawwell,  12  Met  286;  Marsh  v. 
Rulesson,  1  Wend.  514;  Larkin  y.  Buck,  II 
Ohio  St.  561;  Davis  v.  Preston,  6  Ala.  83: 
Jones  V.  Dunton,  7  111.  App.  580. 

Wiiuilow,  J.,  delivered  the  opinion  of  the 
court: 

The  question  which  was  sharply  litigated 
in  this  case  was  whether  McKillop  quit  be- 
cause of  genuine  and  justifiable  fear  of  seri- 
ous bodily  violence  at  the  hands  of  the  hotir- 
ly  men  who  had  struck,  or  because  c^  the 
agreement  or  resolution  of  the  day  men  to 
strike  at  noon  of  the  9th  of  July,  unless  the 
demands  of  the  hourly  men  were  acceded  to. 
There  was  evidence  which  would  justify  a 
finding  either  way  on  these  propositions. 
Certainly  mere  were  ample  facts  which 
would  justify  the  conclusion  that  McKillop 
quit  because  he  chose  to  abide  by  the  rc^so- 
lution,  or,  in  other  words,  that  he  was  in 
fact  one  of  the  second  set  of  strikers.  If 
such  were  the  case  no  recovery  could  be  had, 
because  his  contract  was  entire,  and  he  vol- 
untarily abandoned  his  work,  without  valid 
excuse,  before  the  end  of  the  stipulated  time. 
Koplitz  V.  Powell,  56  Wis.  671.  This  prop- 
osition of  law  was  substantially  corrocUT 
stated  in  the  following  instruction,  which 
wus  offered  by  the  defendant :  **You  are  in- 
structed that  if  Mr.  McKillop  left  his  work, 
under  and  pursuant  to  the  agreement  of  the 
day  men  and  the  hourly  men,  on  the  night  of 
July  8,  1896, — that  is,  to  quit  at  noon,  July 
9th,  if  defendants  did  not  concede  to  the 
proposition  submitted  to 'them  on  July  Sth, 
then  plaintiff  cannot  recover,  and  your  ver- 
dict shall  be  for  the  defendants."  The  court 
read  this  instruction  to  the  jury,  and  added 
the  following  words:  "That  is,  if  that  w*5 
the  reason  he  quit,  and  the  danger  was  not 
such — ^tjhat  the  danger  or  apparent  danger 
was  not  such — ^that  the  man  of  ordinary 
nerve  would  have  refused  or  declined  to  go 
on  with  the  work,  your  verdict  will  be  for 
the  defendants."  We  think  that  the  addi- 
tion of  this  limitation  to  the  instruction  was 
error.  Irrespective  of  the  statute  which 
requires  an  instruction  to  be  given  as  asked 
or  refused  in  full  (Rev.  Stat.  1878,  $  2853), 
we  think  the  defendants  were  certainly  en- 
titled to  have  the  instruction  which* t^ey 
asked  given  without  dilution  or  qualification. 
The  proposition  was  that,  if  McKillop  quit 
in  pursuance  of  the  agreement  to  strike,  he 
could  not  recover,  and  the  jury  should  have 
been  so  informed  plainly  and  directly,  with- 
out being  required  to  determine,  in  audditlon. 
what  would  have  been  the  condition  of  mind 
of  a  hypothetical  man,  who  perhaps  had  en- 
tered into  no  agreement  to  strike.  The  last 
clause  added  a  confusing  element  to  a  sim- 
ple proposition,  and  it  was  error  to  attach 
it  to  the  instruction  as  asked. 

A  more  important  and  vital  question,  how- 
ever, is  yet  to  be  considered.  There  was  a 
motion  to  direct  a  verdict  for  the  defendant, 
which  was  overruled,  and  exception  taken; 
and  this  raises  the  question  whether,  in  any 
view  of  the  case,  the  plaintiff  is  entitled  to 
recover.  It  seems  to  have  been  assumed  up- 
on the  trial  below,  and  upon  the  argument 
in  this  courti  that,  if  McKillop  was  excused 
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in  leaving  the  defendant's  service  on  account 
of  the  threats  of  strikers  to  do  him  bodily 
harm,  he  can  recover  for  the  time  of  his  ac- 
tual bervice,  without  deduction  for  damages 
suffered  by  the  master  by  reason  of  his 
breach  of  contract.  Such  is  certainly  not 
the  law.  If  a  servant  is  prevented  from  per- 
forming his  contract  by  the  act  or  fault  of 
the  master,  the  master  cannot,  of  course,  re- 
cover or  recoup  any  damages,  because  the 
breach  is  his  own.  'Wood,  Mast.  &  S.  2d  ed. 
§  148.  But,  in  case  the  servant  is  pre- 
vented from  fulfilling  his  contract  for  per- 
sonal services  by  his  own  sickness,*this  is  not 
the  fault  or  act  of  the  master,  and  while  the 
servant  will  generally  be  excused  from  ful- 
filling his  contract,  and  be  entitled  to  recover 
for  the  labor  performed  up  to  the  time  of  his 
sickness,  the  master  will  be  entitled  to  coun- 
terclaim his  damages  for  the  breach  of  con- 
tract, for  which  he  (the  master)  was  not  re- 
sponsible. The  justice  of  the  rule  is  ap- 
parent on  a  moment's  reflection.  Id.  S  122. 
Now,  it  may  well  be  that  McKillop  would 
l>e  justified  in  quitting  if  the  danger  of  bodi- 
ly injury  was  real  and  imminent,  and  the 
threats  of  the  strikers  were  so  serious  that 
-a  reasona})le  man  in  McKillop's  situation 
would  have  been  justified  in  believing  that 
lie  was  in  imminent  danger  if  he  continued  to 
work;  for  it  can  hardly  be  claimed  that  a 
-man  must  daily  carry  his  life  in  his  hand  in 
sndi  a  manner.  Still,  this  condition  of 
i^hings  was  a  condition  for  which  the  master 
was  in  no  way  responsible.  If  it  operated 
to  relieve  McKillop  from  his  obligation  to 
-work  the  entire  season,  still  it  manifestly 
^ould  not  operate  to  give  him  any  greater 
right  against  his  employer  than  as  though 
lie  had  been  relieved  of  his  contract  by  sick- 
ness or  vis  major,  for  which  his  employer 
'was  not  responsible.  It  is  still  the  employee, 
and  not  the  employer,  who  breaks  the  con- 
tract; and  the  rule  that  the  party  who 
l)reaks  an  entire  contract  shall  have  no  re- 
covery by  reason  of  his  part  performance  of 
it  is  relaxed  only  to  the  extent  of  permitting 
recovery  of  compensation  for  the  actual  ben- 
efit conferred  upon  the  employer,  or,  as  more 
usually  expressed,  by  allowing  the  employee 
the  value  of  his  services  after  deducting  the 
damages,  if  any,  suffered  by  the  employer  by 
reason  of  the  breach  of  the  entire  contract. 
Wood,  Mast.  &  S.  §  122;  Fenton  v.  GUtrk,  11 
Vt.  567;  Huhhard  v.  Belden,  27  Vt.  645; 
Patrick  v.  Putnam,  27  Vt.  759 ;  Ryan  v.  Day- 
ion,  25  Conn.  188,  65  Am.  Dec.  '660;  Wolfe 
43  ii.  R.  A. 


V.  Howes,  20  N.  Y.  197-208,  75  Am.  Dec 
388 ;  Clark  v.  Oilhort,  26  N.  Y.  279,  84  Am. 
Dee.  189;  Allen  v.  McKihbin,  6  Mich.  449- 
455.  In  the  last-cited  case  {AUen  v.  McKih' 
bin)  the  court  tersely  states  the  rule  as  to 
the  measure  of  recovery  thus :  ''Without  re- 
viewing the  cases  in  detail,  we  think  that 
the  only  rule  which  harmonizes  them  may  be 
laid  down  substantially  as  follows :  The  de- 
faulting plaintiff  can  in  no  case  recover  more 
than  the  contract  price,  and  cannot  recover 
that  if  his  work  is  not  reasonably  worth  it, 
or  if,  by  paying  it,  the  rest  of  the  work  will 
cost  the  defendant  more  than  if  the  whole 
had  been  completed  under  the  contract.  The 
party  in  default  can  never  gain  by  his  de- 
fault, and  the  other  party  can  never  be  per- 
mitted to  lose  by  it;  and  the  price  thus  de- 
termined is  the  true  amount  recoverable  on 
a  qiMntum  meruit."  The  plaintiff's  recov- 
ery, then,  in  the  most  favorable  aspect  of  the 
case,  is  limited  to  the  amount  of  McKillop's 
wages  at  the  agreed  rate,  less  any  damages 
resulting  to  the  employer  from  the  termina- 
tion of  the  contract.  These  damages  are 
stipulated  and  fixed.  The  language  used  in 
the  written  agreement  is  apt,  and  clearly  ex- 
presses the  understanding  that  the  damages 
recoverable  for  a  termination  thereof  shall 
be  fifteen  days'  wages.  The  consequences  of 
a  termination  of  this  contract  of  employ- 
ment were  eminently  of  the  character  to  jus- 
tify stipulation  of  the  damages  in  advance: 
Uncertainty  as  to  the  possibility  and  expense 
of  finding  another  employee,  and  as  to  the 
wages  to  be  paid  if  one  be  found;  uncer- 
tainty as  to  the  extent  of  interruption  or 
embarrassment  of  the  numerous  other  em- 
ployees, joined  with  the  uncertain,  but  pos- 
sibly very  large,  liability  to  vessel  owners  or 
shippers  which  might  be  imposed  upon  de- 
fendants by  interruption  of  their  work,  the 
apportionment  of  which  damages  to  each, 
should  several  of  the  contracting  employees 
quit  at  once,  would  be  extremely  difficult  and 
intricate.  All  these  elements  bring  the  situ- 
ation within  the  rule  adopted  in  Berrinkott 
V.  Traphagen,  39  Wis.  219,  226.  The  dam- 
age stipulated  by  the  contract  equal  the 
amount  of  plaintiff's  demand,  and  therefore, 
upon  the  most  favorable  view  of  the  evidence, 
preclude  any  recovery.  A  verdict  for  the 
defendant  should  have  been  directed,  and  the 
verdict  for  the  plaintiff  should  have  been  set 
aside. 

Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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LODIBIAKA  SUPBBMK  COUBT. 


LOUISIANA  SUPBEBiB  COURT. 


W.  B.  COLLINS,  Appt^ 

V. 

Margaret  BYAN. 

(40  La.  Ann.  1710.) 

*The  proof  dlacloaiBS  tb&t  the  rela- 
tlona  of  tbe  defeaidUuit  Inalated  mpon 
tite  plalntfJf  marryfns  l&er,  belleylng 
that  he  had  sedaced  and  ruined  her,  and  that 
to  marry  her  was  his  duty  under  the  circum- 
stances ;  and,  further,  that  the  plaintiff,  up- 
on doe  consideration  of  the  pressure  which 
was  brought  to  bear  upon  him,  and  of  his 
duty  to  repair  a  wrong  he  had  done  the  girl, 
yielded  a  reluctant  and  pasalye  consent  to  the 
performance  of  a  marriage  ceremony, — Held, 
that  a  case  is  not  presented  which  Justifies 
a  court  of  justice  in  annulling  the  marriage 
which  was  thus  brought  al>out.  Laootte  y. 
Ouidroa,  47  La.  Ann.  295.  affirmed. 

(December  28,  1897.) 

^Headnote  by  Watkins,  J. 

NoTB. — DuresM  to  avoid  marriage. 

I.  Effect  of,  get^eraUy. 
•  II.  What  dure$9  is  MuffMent. 
'  a.  Oetierally. 

b.  Threats. 

c.  Arrest  or  imprisonment, 
III.  Ratification, 

IV.  Matters  of  procedure. 

I.  Effect  of,  generattif. 

Although  public  policy  requires  that  mar- 
riages shall  not  lightly  be  set  aside,  yet  if  one 
of  the  parties  thereto  has  been  coerced  and  in- 
duced to  enter  Into  it  by  means  of  duress  or 
fraud,  the  marriage  will  be  declared  null  and 
yold.  Scott  y.  Sebright,  L.  R.  12  Prob.  Diy.  21, 
67  L.  T.  N.  8.  421. 

A  marriage  procured  by  abduction,  terror,  or 
fright  will  be  annulled  by  the  court  of  equity. 
Ferlat  y.  Gojon,  Hopk.  Ch.  478,  14  Am.  Dec. 
554. 

And  a  consent  to  a  marriage  glyen  under  act- 
ual duress  or  obtained  by  force  is  no  consent, 
and  where  marriage  is  obtained  under  such  cir- 
cumstances it  will  be  declared  yoid,  although 
duress  is  not  a  statutory  cause  for  dlyorce. 
Wlllard  y.  Willard,  6  Bazt.  297,  32  Am.  Rep. 
529. 

So,  in  Clark  y.  Field,  13  Vt.  460,  which  was 
an  action  to  set  aside  a  marriage  upon  the 
ground  of  fraud,  it  was  stated  that  the  court 
of  chancery,  under  its  common  equity  Jurisdic- 
tion, may  rescind  or  relleye  against  a  marriage 
contract,  or  annul  the  contract  solemnized  be- 
fore a  magistrate  or  a  minister  of  the  gospel  if 
obtained  by  force,  fraud,  or  imposition,  where 
such  marriage  had  not  been  followed  by  consum- 
mation or  cohabitation. 

And  it  has  been  held  that  a  marriage  effected 
by  fraud  or  duress,  which  was  neyer  ratified 
afterward  yoluntarily  by  a  mtnd  haying  proper 
capacity  and  being  free  at  the  time  of  ratifica- 
tion to  act  without  fear  or  force,  is  yold  ab  in- 
itio.    Hampstead  y.  Plalstow,  49  N.  H.  84. 

The  general  rule,  howeyer,  seems  to  be  that 
where  the  marriage  was  celebrated  according  to 
forms  of  law.  It  Is  prima  fade  yaJld,  and  the 
burden  rests  with  the  person  attacking  Its  ya- 
lidlty  to  establish  the  Inyalidlty,  and  the  hus- 
band, in  an  action  against  th?  wife  to  annul  the 
marriage  on  the  ground  of  force  and  duress,  can- 
not therefore  be  allowed  to  testify  against  her, 
43  L.  B.  A. 


APPEAL  by  plaintiff  from  a  judgment  of 
th«  Judicial  District  Ck>urt  for  the  Par> 
ish  of  Galoasieu  in  fayor  of  defendant  in  an 
action  brought  to  obtain  the  annulment  of  a. 
marriage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesers.  SeK'wIiis  ft  Moore»  for  appel> 
lant: 

Marria^  is  a  ciyil  coiitraet. 

Rev.  Civ.  Code,  art.  86. 
^  Wont  of  free  consent  is  cause  lor  annul- 
ling a  marriage. 
-    Rev.  Civ.  Code,  art.  91,  No.  2,  1772,  No.  2. 

Consent  obtained  by  means  of  violence. 
threats,  or  intimidation  is  not  valid,  and 
contracts  based  upon  such  consent,  not  lec^ol. 

Rev.  Civ.  Code,  arts.  1819,  1850,  1352. 
?853,  1857,  1859,  1881,  1882;  Laco9te  v. 
GuidroZf  47  La.  Ann.  296. 

Mr.  R.  Xfa  Belden  for   appellee. 

in    the   absence   of   a   statute   authorizing   it 
Bassett  v.  Bassett,  9  Bush.  696. 

A  husband  on  whose  behalf  an  action  is^ 
brought  to  set  aside  his  marriage  on  the  ground 
that  it  was  forced  upon  him  by  violence  and 
under  fear  on  his  part  of  a  threatened  prosecu- 
tion for  a  felony  which  he  had  not  committed 
cannot  stand  before  the  court  as  prima  facie  un- 
married, and  be  permitted  to  testify  as  to  the 
fact  of  the  marriage  and  the  circumstances  lead- 
up  to  his  apparent  consent,  until  the  Talidlty 
of  the  marriage  shall  have  been  Judicially  de- 
clared.    Lacoste  v.  Ouidros,  47  La.  Ann.  295. 

And  a  wife  will  be  allowed  alimony  pendente 
Ute  in  an  action  brought  by  her  husband  to  an- 
nul their  marriage  on  the  ground  that  the  hus- 
band was  compelled  by  duress  to  enter  into  the 
contract,  where  she  denies  any  participation  in 
or  knowledge  of  the  alleged  duress.  Vroom  v. 
Marsh,  29  N.  J.  Bq.  16. 

The  fact  that  the  consent  of  the  mother  of 
a  minor  to  his  marriage  was  obtained  by  force 
and  violence  would  not  have  the  effect  of  in- 
validating it.     Lacoste  v.  Guidroi.  47  La.  Ami 
296. 

IL  What  dnress  is  suffidetit. 

a  QeneraUy. 

The  question  whether  a  party  to  a  marriage 
was  coerced  or  acted  willingly  Is  one  of  fact 
in  an  action  to  annul  the  marriage.  Schwarts 
V.  Schwarts,  29  111.  App.  616. 

And  the  force  or  coercion  for  which  a  mai^ 
rlage  may  be  annulled  must  be  such  as  to  com- 
pel the  party  to  act  against  his  will.  There 
must  be  actual  force  by  Imprisonment,  or  pat- 
ting in  fear,  or  such  threatening  of  life  or  of 
great  bodily  harm,  as  amounts  to  duress  per 
miuas.     Stevenson  v.  Stevenson,  7  Phil  a  SSe. 

And  to  make  out  a  defense  of  duress  in  an  ac- 
tion to  annul  a  marriage,  it  must  appear  that 
the  party's  actions  had  been  Influenced  by  tlie 
restraint.  Schwarts  v.  Schwarts,  29  III.  Addl 
516.  *^ 

But  it  Is  not  necessary  that  coercion  or  force 
to  induce  a  marriage  should  be  such  as  a  peraon 
of  ordinary  physical  and  mental  stability  wonid 
be  capable  of  resisting ;  If  either  party  is  men- 
tally Incapable  of  resisting  Improper  pressnie, 
there  is  no  consent  such  as  the  law  requires, 
for  the  contracting  of  a  valid  marriage.  Scott 
V.  Sebright,  L.  R.  12  Prob.  Div.  21,  67  L.  T.  N. 
S.  421. 


1897. 


Ck>LLnrB  y.  Rtah. 


815 


'WatUa«9  J.,  deliyered  the  opinion  of  the 
court: 

The  object  of  this  suit  is  to  obtain  a  judg- 
ment decreeing  the  ceremony  of  marriage  be- 
tween the  plaintiif  and  defendant  ah  initio 
null  and  void,  and  that  they  were  never  miu*- 
ried  to  each  other,  and  further  decreeing 
that  no  community  or  other  marital  rights 
ever  resulted  from  the  ceremony  of  marriage 
which  was  performed  between  them,  their 
legal  status  of  unmarried  persons  never  hav- 
ing been  thereby  chanced  or  affected. 

The  allegation  of  tne  petitioner  is  *'that 
on  the  10th  of  June,  1897,  he  was  compelled 
by  force  Mid  threats  to  procure  a  [marriage] 
license  and  go  before  J<Min  T^  Wasey,  justice 
of  the  peace  at  Lake  Charles,  La.,  and  there, 
under  threats,  to  go  through  the  ceremony 
of  marriage  with  [the  defendant]/'  He 
avers  that  he  had  never  promised  said  Mnr- 
garet  Ryan  to  marry  her,  and  that  she  had 
no  legal  or  just  ground  to  demand  of  him 


that  he  s^uld  marry  her,  and  that  one 
€^rge  W.  R}ran,  an  unde  of  the  defendant, 
commanded  him  to  marry  her  under  penalty 
of  death;  said  Ryan  being  aided,  abetted, and 
assisted  by  several  other  male  relatives  of 
the  said  defendant,  while  petitioner  was  at 
the  same  time  protesting  against  this  exer- 
cise of  force  and  duress.  And  he  further 
avers  that,  notwithstanding  his  unwilling- 
ness to  marry  her,  and  repugnance  to  naid 
marriage,  and  his  protestations  to  them  that 
Margaret  Ryan  had  no  claims  upon  him 
whatBver,  said  G^rge  W.  Ryan  and  his  as- 
sociates forced  him,  under  fear  of  death,  to 
go  to  the  clerk's  office  and  take  out  a  mar- 
riage license  to  marry  her,  and  forcf;d  him 
to  go  before  said  justice  of  the  peace,  and 
there,  in  the  presence  of  said  persons,  to  go 
through  the  marriage  ceremony ;  said  justice 
of  the  peace  and  the  said  Aiargaret  Ryan  be- 
ing at  the  time  fully  aware  that  he  was  act- 
ing  under   duress   and   violence   and   alto- 


b.  Threats. 

Threats  of  any  measure  authorised  by  law 
and  the  clrcamstances  of  the  case  pursuant  to 
which  a  marriage  Is  obtained  will  not  constitute 
such  duress  as  will  avoid  It.  Lacoste  v.  Gutd- 
ros.  47  La.  Ann.  205. 

A  marriage  Induced  hy  threats  of 'arrest  and 
Imprisonment,  not  based  upon  a  false  and  In- 
valid charge,  but  as  a  proper  legal  remedy  to 
redress  or  punish  a  wronr.  will  not  be  set 
sslde  and  annulled  as  having  been  procured  by 
duress.     Brant  v.  Brant,  17  Pblla  665. 

And  In  order  to  justify  a  divorce  under  Pa. 
Code  of  May  8,  1854,  providing  that  a  divorce 
may  be  granted  where  the  alleged  marriage  was 
procured  by  threats,  force,  and  coercion  and  has 
not  been  subsequently  confirmed,  it  must  appear 
that  the  threats  were  such  threats  against 
life  or  to  do  bodily  harm  as  would  overrule  the 
judgment  and  coerce  the  will.  Todd  v.  Todd, 
140  Pa.  60,  17  L.  R.  A.  820. 

Thus,  a  petition  in  an  action  to  annul  a  mar- 
riage, alleging  that  It  was  brought  about  by 
force  and  duress,  and  that  the  man  at  the  time 
of  its  celebration  was  held  In  unlawful  custody 
and  compelled  to  act  alone  by  fear  of  death,  or 
great  bodily  harm,  which  fear  was  superinduced 
by  the  threats  and  conduct  of  the  brother  of  the 
woman,  and  that  he  repudiated  the  supposed 
marriage  and  parted  from  her  as  soon  as  he  was 
restored  to  liberty,  is  sufficient  on  demurrer  to 
present  a  cause  of  action  within  the  jurisdiction 
of  the  court,  though  It  calls  for  relief  in  the  way 
of  a  divorce  Instead  of  a  judgment  declaring  the 
marriage  void.  Bassett  v.  Bassett,  0  Bush,  696. 

So,  a  marriage  betwen  a  man  and  a  girl  of 
sixteen,  consummated  after  her  rejection  of  his 
attentions,  upon  which  he  threatened  to  blow 
out  her  brains  if  she  would  not  marry  him  and 
produced  a  pistol  which  he  held  to  her  head,  up- 
on which  she  promised  to  marry  him  upon  con- 
dHlon  that  he  put  away  the  pistol,  and  a  few 
days  afterwards  he  Intercepted  her  while  on  a 
railway  journey  and  took  her  to  the  office  of  the 
registrar  of  marriages  and  married  her,  she  hav- 
ing fainted  during  the  ceremony  and  left  him 
as  soon  as  it  was  over,  will  be  pronounced  null 
and  void,  the  marriage  never  having  been  ratl- 
Aed,  and  the  man  never  Insisting  on  his  marital 
righta     Bartlett  v.  Rice.  72  L.  T.  N.  S.  122. 

And  a  marriage  between  a  man  and  woman 
of  less  than  usual  mental  stability,  brought 
about  by  a  conspiracy  on  his  part,  pursuant  to 
which  he  Induced  her  to  sign  bills,  and  caused 
her  to  be  harassed  and  persecuted  to  the  verge 
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of  despair  on  account  thereof,  leading  her  to  be- 
lieve that  she  would  become  bankrupt  if  she 
did  not  marry  him  and  perhaps  be  Imprisoned, 
whereby  she  became  so  reduced  by  mental  and 
bodily  suffering  as  to  be  incapable  of  offering  re- 
sistance to  the  threats,  which  In  her  normal 
condition  she  would  have  turned  from  with 
contempt,  he  having  taken  her  to  the  registrar's 
office  and  told  her  that  he  was  going  to  marry 
her  and  would  shoot  her  if  she  showed  any 
signs  before  the  registrar  that  she  was  not  act- 
ing of  her  own  free  will,  which  marriage  was 
never  consummated,  will  be  set  aside  as  wholly 
void.  Scott  V.  Sebright,  L.  R.  12  Prob.  Dlv. 
21,  67  L.  T.  N.  S.  421. 

So,  a  marriage  between  a  young  man  and  a 
girl  to  wh^ch  she  did  not  actually  consent  but 
went  through  the  ceremony  believing  it  to  be 
only  a  betrothal,  while  so  much  under  the  Influ- 
ence of  her  mother,  who  was  a  strong-minded 
woman,  favorable  to  the  marriage,  that  she  was 
not  a  free  agent,  will  be  decreed  null  and  void 
on  application  of  the  girl,  where  the  marriage 
was  never  consummated.  Ford  v.  Stler  [1896] 
P.  1,  78  L.  T.  N.  S.  632,  65  L.  J.  Prob.  N.  S.  13. 

A  marriage  between  two  cousins  upon  the 
threat  of  the  man  that  if  the  woman  would  not 
marry  him  he  would  blow  out  his  brains,  and 
that  she  would  be  responsible,  however,  will  not 
be  set  aside  on  the  ground  of  duress  where  the 
magistrate,  who  performed  the  ceremony,  stated 
that  the  woman  went  through  it  without  any 
signs  of  unwillingness,  and  signed  the  register 
in  a  clear,  firm  hand,  thougn  the  marriage  was 
never  consummated,  and  the  man  admitted  that 
he  had  only  married  her  for  her  money,  and 
there  was  evidence  that  the  woman  was  of  a 
weak.  Impressionable  character.  Cooper  v. 
Crane  [1891]  P.  369. 

In  the  above  case,  Scott  v.  Sebright,  L.  R. 
12  Prob.  Dlv.  21,  57  L.  T.  N.  S.  421,  aupra, 
was  distinguished  upon  the  ground  that  in  this 
case  there  was  no  threat  of  violence  to  the  lady 
herself  or  any  such  Infamy  as  was  alleged  in 
that  case,  and  no  evidence  of  prostration,  men- 
tal or  physical,  in  the  lady,  or  of  actual  vio- 
lence at  the  time  of  the  ceremony. 

And  in  Field's  Marriage  Annulling  Blll«  2  H. 
L.  Cas.  48,  which  was  an  application  to  the 
legislature  to  annul  a  marriage  in  which  It  ap- 
peared that  the  man  persecuted  the  girl,  who 
was  about  eighteen  years  of  age,  with  his  at- 
tentions, and  upon  her  refusal  to  marry  him 
and  her  confession  that  her  affections  were 
centered  upon  another,  told  her  that  she  would 
never  marry  the  other,  that  he  would  not  harm 
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gether  against  his  will,  in  submitting  to 
said  marriage  ceremony.  He  further  aUeges 
that  immediately  after  the  completion  of 
said  marriage  ceremony  he  withdrew  as  soon 
as  he  was  released  from  said  coercion  and 
•duress,  without  saying  one  word  to  Margaret 
Ryan,  protesting  that  said  ceremonj  and 
proceedings  were  against  his  will,  without 
his  consent,  .and  under  duress  and  fear  of 
instant  death  and  has  ever  since  continually 
remained  away  from  her,  and  refused  to  con- 
summate the  marriage  by  cohabiting  with 
Tier.  Therefore  petitioner  avers  that  said 
marriage  ceremony  ajid  other  proceedings 
were  violations  of  law,  against  his  consent, 


imder  force,  duress,  and  oompulsiuii,  and 
cannot,  in  law,  produce  any  l^al  results. 

The  answer  of  the  defendant  is  a  general 
denial. 

After  due  proceedings  and  trial  there  -vas 
a  judgment  pronounc^  against  the  plain- 
tiff, rejecting  his  demands,  and  he  prose- 
cutes this  appeal  therefrom. 

One  of  the  plaintiff's  witnesses  testified 
that  about  three  hours  previous  to  the  mar- 
riage he  told  the  plaintiff  that  he  had  se- 
du^d  the  defendant,  his  niece,  and  had  to 
marry  her,  and  that  his  reply  was  "to  give 
him  a  little  time,  and  he  would  do  what  wa^ 
honorable  by  her";  that  two  or  three  hours 


lier,  but  threatened  mischief  to  the  object  of 
her  attachment  and  also  threatened  to  kill  him- 
self, upon  which  she  promised  to  marry  him, 
but  afterward  withdrew  the  promise,  but  subse- 
•quently  was  prevailed  upon  to  renew  It,  which 
was  followed  by  their  marriage,  but  there  was 
no  cohabitation  or  consummation  of  the  mar- 
riage, the  legislature  refused  to  annul  it  on  the 
ground  that  It  did  not  appear  that  It  was  not 
solemnised  with  her  free  consent. 

So,  where  a  man  marries  a  woman  under 
threats  of  prosecution  for  bastardy,  and  through 
fear  of  loss  of  reputation  and  character  or  Im- 
prisonment, the  marriage  Is  Invalid,  and  will  be 
set  aside  on  his  application,  if  the  charges  made 
against  him  were  in  fact  false,  and  he  never  con- 
firmed or  recognised  the  marriage  after  it  was 
entered  into.     Brant  v.  Brant,  17  Phlla.  655. 

And  a  complaint  in  an  action  to  annul  a  mar- 
riage alleging  that  the  woman  represented  her- 
self as  with  child  by  the  complainant,  and  that 
her  father  and  mother  threatened  to  have  him 
arrested  for  fornication  and  bastardy  unless  he 
would  marry  her  at  once,  and  that  In  conse- 
quence of  such  threats  of  violence  and  fraudu- 
lent charges,  and  through  fear  of  loss  of  reputa- 
tion and  character  and  fear  of  imprisonment, 
he  did,  against  his  will  and  choice,  marry  her, 
-and  that  he  was  never  guilty  of  sexual  inter- 
course with  her  either  before  or  after  the  mar- 
riage. Is  good  on  demurrer.  Ibid.  And  see 
COLLI^VS  V.  RrAN. 

But  threatening  to  Inflict  bodily  harm  upon  a 
person  unless  he  marries  another  will  not  en- 
title him  to  a  divorce  where  he  marries  her,  but 
■does  so  for  other  reasons,  and  not  because  he 
was  coerced  by  force.  Todd  v.  Todd,  149  Pa. 
<60,  17  L.  R.  A.  820. 

And  proof  In  an  action  for  divorce  that  a 
woman  stated  to  some  of  her  friends  that  she 
was  pregnant  by  the  man.  which  statement  was 
false,  and  that  he  did  not  know  her  at  the  time, 
but  that  he  was  Induced  to  marry  her  thereby, 
Is  not  sufficient  to  establish  coercion  or  duress 
forcing  him  into  the  marriage  contract,  which 
will  authorise  Its  dissolution,  in  the  absence  of 
force  or  fear  of  bodily  harm.  Hoffman  v.  Hoff- 
man, 80  Pa.  417. 

8o,  to  Justify  the  annulment  of  a  marriage 
upon  the  ground  that  the  alleged  husband  con- 
sented through  fear  of  Imprisonment  and  bodily 
harm  threatened  to  be  Inflicted  upon  him,  it 
should  appear  that  the  duress  was  occasioned 
by  the  woman,  and  that  she  uttered  or  insti- 
gated the  threats  of  imprisonment  or  bodily 
harm,  or  was  cognisant  of  them,  or  at  least 
that  at  the  time  of  the  marriage  she  knew  or 
had  reason  to  believe  that  the  plaintiff  was  im- 
pelled to  marry  her  through  fear  that  the 
threats  of  imprisonment  and  bodily  harm  would 
be  carried  into  execution  If  he  did  not  do  so. 
Sherman  v.  Sherman,  47  N.  Y.  S.  R.  404. 

In  Marks  v.  Grume,  16  Ky.  L.  Rep.  707, 
43  L.  R.  A. 


however.  It  was  held  that  a  husband  Is  en- 
titled to  a  decree  to  annul  and  set  aside  his  mar- 
riage on  the  ground  of  force  and  dnress.  though 
It  does  not  appear  that  the  wife  was  gnllty  of 
any  force  or  duress,  where  the  proof  goes  to 
show  that  her  friends  and  relatives  did  by 
threats  and  duress  compel  him  to  enter  Into  the 
marriage  contract. 

Where  It  appears  In  an  action  to  annul  a 
marriage  on  the  ground  of  coercion  that  at  the 
time  of  Its  celebration  no  violence  or  threats 
were  brought  to  bear  upon  the  husband,  trat  that 
he  willingly  gave  his  consent  and  signed  the 
wedding  certificate,  the  court  will  hold  him  to 
proof  that  in  order  to  obtain  his  consent  forms 
of  law  were  used  to  cover  coercion.  Lsooate 
V.  Guldros,  47  La.  Ann.  295. 

So,  In  Leavltt  v.  Leavltt,  18  Mich.  462,  whIA 
was  an  action  to  annul  a  marriage  on  the 
ground  of  fraud.  It  was  said  that  the  comBMn 
cases  of  fraud  which  will  invalidate  a  marriage 
are  duress,  surprise,  or  stratagem  In  pi^Mmrbif 
the  marriage,  and  the  fraud  must  usually  be 
nearly.  If  not  absolutely,  coincident  In  time  with 
the  marriage,  and  operate  to  destroy  the  Intel- 
ligent consent  which  Is  required  for  the  mar 
rlage  Itself,  rather  than  the  preliminary  engage- 
ment. 

For  cases  of  threats  in  connection  with  arrest 
and  Imprisonment,  see  next  subdivision. 

c.  Arreat  or  impritonmmit. 

A  lawful  arrest  or  Imprisonment  properly 
caused  for  the  purpose  of  redressing  a  wrong 
cannot  amount  to  duress  which  will  avoid  a 
marriage. 

Thus,  If  a  man  lawfully  arrested  on  the  proc- 
ess for  seduction  marries  the  woman  to  pro- 
cure his  discharge,  he  cannot  have  the  mar- 
riage avoided  upon  the  ground  of  duress.  Mar- 
vin V.  Marvin,  62  Ark.  425 :  Honnett  v.  Hon- 
nett,  83  Ark.  166,  84  Am.  Etep.  89 ;  Lacoste  v. 
Guldros,  47  La.  Ann.  296;  State  v.  Davis,  79 
N.  C.  608 ;  Johns  v.  Johns,  44  Tex.  40 ;  Copelaad 
V.  Copeland  (Va.)  21  8.  E.  241. 

In  the  absence  of  any  force  or  direct  fear  of 
bodily  harm  at  the  time  of  the  marriage.  Hon- 
nett V.  Honnett,  88  Ark.  166.  34  Am.  Bep.  39; 
Copeland  v.  Copeland  (Va.)  21  S.  B.  241. 

And  a  marriage  consummated  while  the  maa 
is  under  arrest  for  seducing  the  wonuui,  and  oa 
the  advice  of  the  officer  who  arrested  him  and 
the  Justice  before  whom  he  was  brought, 
that  by  marrying  her  he  would  be  relieved  from 
further  prosecution.  Is  valid,  and  cannot  be  an- 
nulled on  the  ground  that  It  was  consnmmated 
under  duress.     Johns  v.  Johns.  44  Tex.  49. 

Nor  will  a  marriage  by  a  man  under  twenty- 
one  years  of  age,  while  under  arrest  npon  the 
charge  of  seducing  a  minor  under  promise  of 
marriage,  be  annulled  on  the  ground  of  durea 
because  the  magistrate  read  a  portion  of  the 
law  to  him  and  told  him  If  he  did  not  marry  the 
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aiterwards  he  happened  to  meet  the  plain- 
tiff at  the  railroad  depot,  just  as  he  was 
About  to  board  the  train,  and  "stopped  him, 
and  told  him  to  come  back  to  town,  and  ful- 
fil the  promise  he  had  made  me."  The  wit- 
ness said  he  did  not  threaten  plaintiff  with 
violence,  but  that  "he  insisted  upon  his  go- 
ing back  with  him."  He  said  he  stayed 
with  him  until  he  married  the  defendant; 
that  he  stayed  with  him  for  the  purpose  of 
seeing  that  he  married  her.  He  said  that 
he  uBed  no  force,  but  told  him  he  had  to 
marry  the  defendant;  that  it  was  his  priv- 


ilege to  marry  her  or  not,  but  that  he  ''in- 
tended to  do  everything  [he  could]  to  make 
him  marry  her."  He  states  that  he  accom- 
panied him  to  the  clerk's  office  to  procure  a 
marriage  license;  that  plaintiff  asked  him 
"to  go  and  get  John  Wasey  [the  justice  of 
the  peace],  and  he  went  to  Wasey's  board- 
ing house  after  him.  He  states  that  "after 
he  told  me  he  would  do  what  was  honorable 
by  [the  defendant],  he  did  not  stay  with 
him;  but  it  was  several  hours  afterwards  be- 
fore he  saw  him  again."  There  were  only 
five  present  at  the  ceremony,  in  addition  to 


woman  he  would  be  obliged  to  confine  him,  an- 
lesB  be  gave  ball  in  an  amount  wblch  was  exces- 
slre.  though  she  was  a  prostitute  of  the  lowest 
order  and  they  never  afterward  cohabited. 
Seyer  v.  Seyer,  37  N.  J.  Eq.  210. 

And  a  fraudulent  contract  for  which  a  divorce 
Is  authorized  in  Connecticut  Implies  a  cause 
of  divorce  which  existed  previous  to  the  mar- 
riage, and  such  a  one  as  rendered  the  marriage 
unlawful  ab  initio,  as  consanguinity*  corporal 
imbecility,  and  the  like,  but  does  not  Include 
the  claim  of  invalidity  of  the  marriage  through 
duress.  It  having  been  entered  Into  on  the  claim 
of  the  woman  that  the  man  had  seduced  her 
under  promise  of  marriage  and  while  he  was 
tinder  arrest  therefor.  Benton  v.  Benton,  1 
Day,  111. 

So,  the  fact  that  a  man  was  under  arrest  as 
the  putative  father  of  a  bastard  child  at  the 
time  he  was  married  to  the  mother  of  the  child, 
is  not  enough  to  avoid  the  contract  of  marriage 
on  the  ground  of  duress.  Jackson,  Dies,  v. 
Wlnne.  7  Wend.  47 ;  Lacoste  v.  Guldroz,  47  La. 
Ann.  295. 

If  a  single  man  who  Is  under  lawful  arrest 
tinder  a  bona  fide  regular  proceeding  in  bas- 
tardy on  examination  of  a  single  woman, 
wishes,  as  a  means  of  avoiding  the  legitimate 
consequences  of  the  proceeding,  to  marry  her, 
he  cannot  be  perioltted  to  relieve  himself  of  the 
obligations  which  he  assumes  merely  on  the 
ground  that  at  the  Ame  of  the  marriage  he  was 
under  duress.  Sickles  v.  Carson,  26  N.  J.  Bq. 
440. 

Where  a  man  has  been  guilty  of  Illicit  Inter- 
course with  a  woman,  and  supposed  her  to  be 
pregnant  as  a  result  thereof,  furnishes  her  with 
the  means  to  commit  abortion  for  the  purpose 
of  preventing  the  birth  of  the  offspring,  and 
criminal  proceedings  are  regularly  and  lawfully 
Instituted  against  him  for  the  latter  offense,  and 
being  under  arrest  therefor  he  chooses,  as  a 
means  of  release,  to  marry  the  woman,  the  cir- 
cumstances under  which  he  enters  Into  the  mar- 
riage constitute  no  ground  for  annulling  it. 
Frost  V.  Frost.  42  N.  J.  Eq.  55. 

A  man  having  a  wife  living,  who  marries  an- 
other woman  while  under  arrest  for  her  seduc- 
tion upon  being  Informed  that  the  prosecution 
would  be  discontinued  If  he  married  her,  can- 
not claim  that  the  second  marriage  was  pro- 
<'ured  by  comoulslon  or  duress  in  a  prosecution 
for  bigamy,  where  the  statutes  expressly  provide 
that  he  may  under  such  circumstances  marry 
the  girl  alleged  to  have  been  seduced.  Medrano 
V.  State.  32  Tex.  Crlm.  Rep.  214. 

And  a  marriage  contract  through  fear  of  Im- 
prisonment Is  not  void  so  as  to  relieve  a  party 
to  the  marriage  from  the  prosecution  for  big- 
amy on  account  of  a  subsequent  marriage  when 
the  force  was  not  imposed  as  an  inducement  to 
the  marriage,  but  arose  from  the  arrest  and 
prosecution  of  the  party  for  bastardy,  and  the 
marriage  was  entered  into  to  escape  the  conse- 
quences.    Williams  V.  State,  44  Ala.  24. 

I!ut  evidence  of  a  marriage  ceremony  while 
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the  man  In  question  was  under  arrest  upon  a 
charge  of  bastardy,  and  that  he  was  told  by  the 
constable  who  arrested  him  that  he  would  have 
to  marry  the  woman  or  go  to  the  penitentiary, 
and  that  when  the  ceremony  was  over  he  left 
her  and  refused  to  have  anything  to  do  with 
her,  and  that  the  license  upon  which  the  mar- 
riage was  based  was  Issued  by  a  deputy  clerk 
unauthorized  to  issue  such  licenses.  Is  not  suf- 
ficient to  establish  a  prior  marriage  so  as  to 
support  a  charge  of  bigamy  based  upon  a  second 
marriage  by  the  same  man.  Kopke  v.  People, 
43  Mich.  41. 

A  marriage  procured  while  a  man  was  under 
arrest  on  process  for  bastardy  or  seduction,  for 
the  purpose  of  securing  his  discharge  therefrom, 
however,  will  be  set  aside  on  his  application, 
where  the  process  of  arrest  was  void  and  the 
Imprisonment  unlawful,  and  he  married  for  the 
purpose  of  regaining  his  liberty.  Lacoste  v. 
Guldros,  47  La.  Ann.  295. 

And  If  an  ofllcer  arrests  a  man  for  bastardy, 
not  having  a  warrant  which  the  law  requires, 
and,  to  avoid  Imprisonment,  he  goes  through 
with  the  form  of  marriage  with  the  woman  and 
then  leavrs  her,  the  marriage  will  be  declared 
void.  James  v.  Smith,  Supreme  Judicial  Court 
Mass.  1861,  Reported  in  Bishop,  Marr.  Dlv.  ft 
Sep.  I  544. 

And  an  arrest  and  Imprisonment  under  a  void 
process  or  under  a  warrant  Issued  upon  a 
charge  by  a  woman  against  a  man  that  she  was 
pregnant  by  him,  which  was  false  and  wblch 
caused  the  man  to  marry  her,  the  proceedings 
having  been  set  on  foot  by  her,  will  authorize  a 
divorce  on  his  behalf  under  the  Pennsylvania 
statute  upon  the  ground  that  the  marriage  was 
obtained  by  duress.  Collins  v.  Collins,  2  Brewst. 
(Pa.)   515. 

So,  a  marriage  between  a  lad  sixteen  years 
old  and  a  woman  much  older  of  bad  repute  for 
chastity  will  be  held  void  on  the  ground  that  it 
was  procured  by  duress,  where  he  never  had 
sexual  Intercourse  with  her  before  or  after  the 
performance  of  the  ceremony,  and  never  cohab- 
ited or  lived  with  her,  and  It  was  performed 
while  he  was  under  arrest  at  her  Instance  in 
bastardy  proceedings,  and  was  actually  confined, 
and  was  told  by  the  officer  that  he  must  get 
ball  or  go  to  Jail,  and  his  father  advised  him  to 
marry  her.     Shoro  v.  Shoro.  60  Vt.  268. 

And  a  bov  eighteen  years  old,  who  had  seen 
little  of  the  world  and  who  was  arrested  on  a 
charge  of  bastardy  made  by  a  woman  and 
brought  before  a  Justice,  who  told  him  he  had 
better  marry  her  and  that  she  had  every  advan- 
tage of  him,  and  that  he  would  be  sent  to 
prison,  and  who  continued  to  press  his  advice 
upon  him,  though  he  protested  his  Innocence,  un- 
til he  was  Induced  to  stand  up  with  the  woman 
and  go  through  the  marriage  ceremony  without 
an  opportunity  to  consult  his  friends,  Is  entitled 
to  have  the  marriage  annulled.  Smith  v.  Smith, 
51  Mich.  607. 

The  conclusion  of  coercion  Is  not  a  necessary 
and  unavoidable  one,  however,  from  the  fact  of 
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tbe  parties  and  the  justice  of  the  peace.  On 
cross-examination  the  following  occurred^ 
viz. : 

Q.  Did  Collins  at  any  time  refuse  to  marry 
this  girl? 

A,  No,  sir.     .     .     . 

Q.  When  you  went  to  the  house  of  Mr. 
Stoddard, — the  place  where  the  ceremony 
took  place, — ^were  there  any  threats  [made] 
against  him? 

A.  No,  sir. 

Q.  Did  be  not  go  through  the  marriage 
ceremony  willingly? 

A,  1  was  not  in  the  house  when  it  went 
on. 

Q,  You  did  not  see  any  violence  toward 
him,  did  you? 

A.  No,  sir. 

Q.  If  he  had  persisted  in  not  marrying 
her,  could  he  not  have  done  as  he  wante<i  to? 

A.  I  think  he  could. 


Q,  Did  he  appear  to  be  frightened? 

A.  He  did  not  seem  so.     .    .     . 

Q.  Did  Collins  call  for  a  marriage  license? 

A.  Yes,  sir.  He  asked  Mr.  Goeset  to  isuie 
it. 

Q.  At  the  time  Mr.  Goeset  was  issning  the 
license,  was  there  any  trouble  between  Col- 
lins and  you  ? 

A,  No,  sir.  I  did  not  go  into  the  court 
house  until  afterwards. 

Another  witness  of  the  plaintiff  states 
that  after  the  parties  had  assembled  at  tbe 
place  where  the  wedding  was  to  take  plac«, 
"the  lady  walked  in,  and  sat  down,  and  no- 
body said  a  word  for  perhaps  half  a  minute. 
Then  Mr.  Wasey  motioned  to  Ben  [the  plnin- 
tiff]  to  know  if  that  was  the  lady,  an<I  be 
suid  or  motioned  that  it  was.  Then  Wasey 
told  them  to  get  up,  and  join  hands,  and  go 
through  the  ceremony."  That  he  ''does  not 
think    anything  at  all  was  said   after  the 


unlawful  restraint.  Bchwarts  ▼.  Schwartz,  29 
111.  App.  516. 

And  tbe  fact  that  a  warrant  under  which  a 
man  charged  with  seduction  was  arrested 
In  another  state  at  the  instance  of  tbe  father  of 
tbe  girl  alleged  to  have  been  seduced  was  un- 
authorized by  the  statutes  of  that  state  will 
not  establish  duress  of  Imprisonment  which  will 
inyalidate  a  marrisge  had  while  under  arrest 
where  it  appears  that  the  prosecutor  was  acting 
in  good  faith  and  pursuing  legal  remedies  which 
he  was  advised  to  pursue  by  one  whom  he  sup- 
posed to  be  a  competent  lawyer.  Schwartz  t. 
Schwartz,  29  111.  App.  516. 

And  the  validity  of  a  marriage  between  a  man 
under  arrest  upon  a  charge  of  seduction  and 
the  woman  alleged  to  have  been  seduced  is  not 
affected  by  the  fact  that  he  was  under  arrest 
though  the  arrest  was  unlawful,  and  though 
coercion  was  used  by  tbe  father  of  the  girl, 
where  the  girl  herself  had  no  purpose  to  coerce 
or  force  him  into  the  marriage  nor  knew  of  any 
such  purpose  on  the  part  of  her  father.     Ibid. 

So.  where  the  court,  in  an  action  to  annul  a 
marriage,  is  satisfied  that  actual  intercourse 
had  taken  place  between  the  parties  the  charge 
of  threat,  or  unlawful  menace,  or  fraud,  or 
duress  must  be  most  fully  and  satisfactorily  es- 
tablished before  the  court  will  annul  a  mar- 
riage.    Seyer  v.  Seyer.  37  N.  J.  Bq.  210. 

And  the  subsequent  discovery  by  a  man  who 
marries  to  secure  his  discharge  while  under  law- 
ful arrest  on  process  for  seduction,  that  he 
could  not  have  been,  convicted,  will  not  enable 
him  to  procure  the  annulment  of  the  marriage 
where  the  prosecution  was  upon  probable  cause, 
and  not  merely  from  malice.  Marvin  v.  Mar- 
vin, 52  Ark.  425. 

And  one  who,  knowing  that  he  cannot  be  the 
father  of  a  bastard  child,  is  induced  to  marry 
the  mother  to  avoid  prosecution  for  bastardy, 
is  not  in  a  position  to  annul  the  marriage  con- 
tract on  the  ground  of  threat  and  coercion, 
though  he  should  afterward  be  able  to  establish 
the  fact  that  the  child  was  not  his.  Scott  v. 
Shufeldt,  5  Paige,  48. 

But  a  white  man  under  arrest  as  the  puta- 
tive father  of  a  bastard  child  of  a  white  woman, 
who,  believing  the  child  to  be  his,  marries  her 
to  obtain  his  discharge,  after  which  he  ascer- 
tains that  the  child  was  a  mulatto,  and  that  she 
kpew  that  fact  at  the  time  she  swore  it  to  be 
his,  having  then  been  delivered  and  seen  the 
child,  is  entitled  to  a  decree  declaring  the  mar- 
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riage   contract   void   on   the  ground    of   fraud. 
Ibid. 

So,  a  marriage  by  a  man  under  arrest  for  se- 
ducing a  minor  under  promise  of  marriage  will 
not  be  set  aside  on  the  ground  of  duress  on  tbe 
allegation  that  the  woman  was  over  twenty-one 
years  of  age.  where.  If  such  was  the  fact,  be 
knew  it  at  the  time  of  the  marriage.  Seyer  ▼. 
Seyer,  87  N.  J.  Eq.  210. 

III.  Ratifioation. 

A  marriage  effected  by  force  or  duress  may 
be  made  good  at  the  election  of  the  injured 
party,  who,  after  being  set  free  from  the  Influ- 
ence of  the  fear  or  duress,  may  ratify  and  con- 
firm the  contract,  though  the  other  party  can- 
not avoid  it  by  taking  advantage  of  his  own 
wrong.     Hampetead  v.  Plalstow,  40  N.  H.  84. 

Thus,  the  voluntary  cohabitation  by  parties 
to  a  marriage  obtained  by  duress  after  the  forre 
or  cause  of  fear  is  remove^  is  a  sufficient  rati- 
fication thereof  to  render  It  valid,     fbid. 

And  a  marriage  between  a  man  and  woman 
while  the  man  was  under  arrest  upon  a  charge 
of  fornication  and  bastard v  while  he  was  unable 
to  get  bail,  if  voidable  on  the  ground  of  dnx^eu. 
will  be  deemed  to  have  been  ratified  by  him 
where  he  lived  with  her  In  marital  cohabita- 
tion for  three  weeks  after  he  was  released  from 
prison  and  after  the  marriage  took  place,  while 
he  was  no  longer  In  danger  of  prosecution  for 
bastardy.  Richards  v.  Richards,  14  Lane.  L. 
Rev.  286. 

And  one  who  was  arrested  In  a  distant  state 
on  the  charge  of  seduction  under  promise  of 
marriage,  and  thereafter  married  the  woman  al- 
leged to  have  been  seduced,  and  returned  witli 
her  to  her  home,  occupying  the  same  berth  la 
the  sleeper,  and  occupying  the  same  room  wltk 
her  upon  their  arrival,  and  who  Introduced  her 
to  a  relative  as  his  wife  and  neTer  challenged 
the  validity  of  the  marriage  or  denied  hia  con- 
sent until  the  wife  filed  a  bill  for  separate  mala- 
tenance,  will  be  deemed  to  have  ratified  the 
marriage,  though  the  warrant  under  wlilch  be 
was  arrested  may  have  been  unauthorised,  aod 
though  It  Is  claimed  that  he  came  home  under 
compulsion  from  the  father  of  the  girL 
Schwartz  v.  Schwartz,  29  111.  App.  516. 

And  a  marriage  between  a  guardian  and  his 
ward  of  tender  years,  while  they  were  travel- 
ing abroad,  after  she  had  wished  she  was  hose 
again,  upon  which  he  had  threatened  that  bt 
would  Id  11  himself  If  she  went  home,  after  whidi 
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ceremony."  That  immediately  after  the 
ceremony  the  plaintiff  accompanied  witness 
and  others  down  town,  and,  if  any  conversa- 
tion to^  place  after  the  ceremony  he  did  not 
Itear  it.  On  cross-examination  the  following 
occurred,  viz.: 

Q.  Yon  say  you  were  present  at  that  mar- 
riage. Did  plaintiff  answer  any  of  the  qiies- 
ti(m6  put  to  him  during  tl^e  ceremony  bv  Mr. 
Wusey? 

A.  Yes,  sir. 

Q.  Answer  them  without  any  objections? 

A.  He  simply  said,  **!  do,**  when  asked  if 
he  would  take  the  lady  for  his  wife.  He  did 
not  state  any  objections  during  the  cere- 
mony. 

Another  witness  made  a  statement  similar 
to  that  of  the  first  one  interrogated,  and 
confirmed  his   testimony   to    the  effect  that 


plaintiff  professed  a  willingness  to  do  what 
was  right  by  the  girl.  Aside  from  the  testi- 
mony we  have  quoted,  there  are  a  great 
many  details  of  similar  character  and  im- 
port; and  all  of  them,  taken  together,  have 
given  us  the  impression  that  originally  it 
was  neither  the  purpose  nor  expectation  of 
the  plaintiff  to  marry  the  defendant,  but  the 
relations  of  the  defendant  insisted  upon  the 
plaintiff  marrying  the  girl,  believing  that  he 
had  seduced  and  ruined  her,  and  that  to 
marry  her  was  his  duty  under  the  circum- 
stances; that,  upon  due  eonsideration  of  the 
pressure  which  was  brought  to  bear  upon 
him,  and  of  his  duty  to  repair  a  wrong  he 
had  confessedly  done  the  girl,  he  yielded  a 
reluctant  and  passive  consent  to  the  per- 
formance of  a  marriage  ceremony.  We  are 
of  opinion  that  he  has  not  presented  a  case 
which  entitles  him  to  relief. 
Judgment  affirmed. 


they  traveled  together  from  place  to  place  and 
finally  nhe  siffoed  a  declaration  falsely  stating 
her  age,  parentage,  and  guardianship,  and  mar- 
ried him,  and  afterward  continued  traveling 
from  place  to  place  with  him  until  they  were 
pursued  by  other  guardians  who  had  been  In- 
formed of  the  marriage,  will  not  be  decreed  null, 
where  Bhe  was  of  the  age  of  consent.  Harford 
V.  Morris.  2  Hagg.  Eccl.  Rep.  423. 

8o.  It  has  been  held  that  the  subsequent  co- 
habitation of  the  parties  to  a  marriage  alleged 
to  have  been  obtained  by  duress  may  be  looked 
to  by  the  Jury  as  a  circumstance  of  the  case, 
In  determining  In  their  own  minds  whether  the 
marriage  was  valid  or  not,  but  that  cohabitation 
of  Itself  would  not  render  a  void  marriage  valid, 
though  It  is  evidence  of  marriage.  Williams  v. 
State.  44  Ala.  24. 

The  subsequent  consent  of  a  woman  forcibly 
carried  away  and  married  will  not  excuse  the  of- 
fense of  carrying  her  away.  Queen  v.  Swanson, 
7  Mod.  101. 

IV.  Matters  of  procedure. 

Matters  of  procedure  In  actions  to  annul  a 
marriage  for  duress  or  other  cause  In  the  ab- 
sence of  special  statutory  provision  therefor 
seem  to  be  governed  by  the  rules  of  practice  In 
divorce  cases. 

Under  N.  Y.  Rev.  Stat  248.  I  30.  providing 
that  the  marriage  may  be  anulled  on  the  ground 
that  the  consent  of  one  of  the  parties  was  ob- 
tained by  force  or  threat,  during  the  lifetime  of 
the  parties  or  one  of  them,  a  suit  can  only  be 
brought  by  the  party  whose  consent  was  ob- 
tained by  force  or  threat,  or  by  some  person  who 
had  an  Interest  in  contesting  the  validity  of  the 
marriage  during  the  lifetime  of  the  parties  to 
the  marriage,  or  during  the  lifetime  of  one  of 
these  parties,  and  not  afterward,  and  a  suit 
may  not  t>e  brought  at  anv  distance  of  time 
after  the  right  to  Institute  it  occurred,  provided 
either  party  Is  still  alive.  Montgomery  v. 
Montgomery,  3  Barb.  Ch.  132. 

Minors  who  have  contracted  marriage  are  au- 
tborized  to  stand  In  Judgment  In  an  action  to 
annul  it  upon  the  ground  of  coercion  without 
the  Intervention  of  their  tutors.  Lacoste  v. 
Guldroz,  47  La.  Ann.  29.5. 

And  a  complainant  in  an  action  to  set  aside  a 
marriage  upon  the  ground  that  It  was  procured 
by  threats  and  duress  and  by  fraud  and  coer- 
cion. Is  Insufficient  where  there  is  nothing  to 
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show  what  threats  were  made  or  what  duress 
or  force  were  used,  so  that  the  court  can  see 
whether  or  not  they  constitute  a  cause  for  an- 
nulment of  the  marriage.  Shrlver  v.  Shrlver, 
14  Phlla.  170 ;  Hoffman  v.  Hoffman,  30  Pa.  417. 

So,  all  the  rules  for  requiring  evidence  of 
bona  fides  in  an  application  for  divorce  to  se- 
cure the  court  against  Imposition  in  such  cases 
apply  equally  to  actions  to  annul  a  contract  of 
marriage,  and  It  should  be  made  to  appear  to 
the  satisfaction  of  the  court  In  such  an  action 
based  upon  an  allegation  of  duress  that  the  pro- 
ceeding Is  not  the  result  of  collusion  between  the 
parties.     Sickles  v.  Carson,  26  N.  J.  Eq.  440. 

And  a  divorce  will  not  be  granted  upon  the 
ground  that  the  marriage  was  obtained  by  du- 
ress upon  the  unsupported  testimony  of  the 
complainant  that  the  marriage  was  performed 
while  be  was  under  arrest  upon  the  charge  of 
seducing  the  woman  be  married  nnder  promise 
of  marriage,  upon  being  told  if  he  did  not  marry 
her  he  would  be  Imprisoned,  where  at  the  time 
of  his  arrest  he  made  no  denial  of  the  com- 
plaint.    Pyle  V.  Pyle,  10  Phlla.  58. 

And  there  must  be  a  preponderance  of  evi- 
dence against  the  decision  of  a  trial  court 
which  personally  heard  the  testimony  In  an  ac- 
tion for  the  annulment  of  a  marriage  upon  the 
ground  that  It  was  obtained  by  force  and  duress 
In  favor  of  such  annulment  to  authorize  an  ap- 
pellate court  to  reverse  It  upon  appeal.  Ander- 
son V.  Anderson,  74  Hun,  56. 

And  a  verdict  in  an  action  for  the  annulment 
of  a  marriage  will  be  set  aside  as  against  the 
weight  of  evidence  where  It  is  based  upon  the 
unsupported  testimony  of  the  complainant  to  the 
effect  that  he  was  compelled  to  marry  under 
threats  to  take  his  life,  where  the  marriage  took 
place  In  the  presence  of  the  wife's  family  and 
two  ladles  who  were  In  the  house  temporarily 
and  a  well-known  and  highly  respected  magis- 
trate, all  of  whom  contradicted  the  complain- 
ant on  the  question  of  force  and  coercion.  Stev- 
enson V.  Stevenson,  7  Phlla.  886. 

A  copy  of  a  marriage  record  In  one  state, 
made  under  a  statute  applying  only  to  residents 
of  that  state  Is  not  conclusive  upon  the  courts 
of  another  state  so  as  to  preclude  proof  In  the 
latter  state,  In  an  action  for  alimony,  that  the 
marriage  was  performed  while  the  husband  was 
under  duress,  and  that  he  had  not  ratified  it 
since  In  any  of  the  methods  recognized  by  law 
as  sufficient  for  that  purpose.  Miller  v.  Miller, 
43  S.  C.  306.  F.  H.  B. 
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!•  A  real-eat&te  mortsagre  made  by  i^ 
forefim  corporatfoift  to  nonresident  cred- 
itors to  secure  a  bona  fide  antecedent  debt 
may  be  held  valid  in  the  state  where  the  land 
1b,  when  it  is  not  prohibited  by  the  statutes 
of  the  state  in  which  the  corporation  and  the 
creditors  reside,  although  the  Judicial  deci- 
sions in  that  state  hold  such  a  mortgage  to 
be  an  unlawful  preference. 

9.  The  tmet  that  creditors  are  nonreal- 
denta  will  not  affect  the  question  of  the  va- 
lidity of  a  mortgage  made  to  them  as  against 
other  creditors. 

(February  24,  1899.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Dearborn  County 
in  favor  of  plaintiff  in  an  action  brought  to 
set  aaide  certain  mortgages  and  assignment 
deeds  which  have  been  executed  by  6.  Y. 
Roots  Company  as  giving  an  unlawful  pref- 
erence in  an  assignment  for  creditors  and  to 
have  the  property  covered  thereby  subjected 
to  the  claims  of  creditors.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  H.  Stephens,  O.  H. 
Wald,  and  Ledyard  Lincoln,  for  appel- 
lants: 

The  law  of  Ohio  does  not  prevent  an  in- 
solvent corporation  from  preferring  one  cred- 
itor to  the  exclusion  of  another. 

Damarin  v.  Huron  Iron  Co.  47  Ohio  St. 
581 ;  Cross  v.  Carstens,  49  Ohio  St.  648. 

A  manufacturing  corporation  ( such  as  this 
was)  has  the  power  to  borrow  money  and  se- 
cure its  repa^ent  by  mortgage. 

Burt  V.  Rattle,  31  Ohio  St.  116. 

To  repay  or  secure  the  repayment  of  money 
borrowed  by  the  corporation,  especially  if 
borrowed  under  promise  to  ?ive  security,  is 
certainly  one  of  "the  legitimate  objects  of  its 
creation"  spoken  of  in  §  S'i06,  Ohio  Rev.  Stat. 
even  though  the  corporation  be  at  the  time 
insolvent. 

Damarin  v.  Huron  Iron  Co.  47  Ohio  St. 
581;  First  Nat.  Bank  v.  Dovetail  Body  d 
Gear  Co.  143  Ind.  650. 

The  agreement  for  security  makes  the 
mortgages  executed  pursuant  thereto  valid. 

Campbell  Printing  Press  d  Mfg.  Co.  v. 
Bellman  Bros.  11  Ohio  C.  C.  360. 

An  execution  creditor  cannot  question  a 
aale  of  property  made  by  his  debtor,  merely 
because  that  contract  of  sale  is  within  the 
statute  of  frauds. 

Dixon  V.  Duke,  85  Ind.  434;  Broum  v. 
Rawlings,  72  Ind.  505;  Lefferson  v.  Dallas, 

Note. — As  to  preferences  among  creditors  of 
insolvent  corporations,  see  note  to  Lyons- 
Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co. 
(Tex.)   22  L.  R.  A.  802. 

As  to  transfer  of  property  out  of  the  state 
by  assignment  for  creditors,  see  note  to  Long 
V.  Forrest  (Pa.)  23  L.  R.  A.  33. 
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20  Ohio  St.  68;  Wald's  Pollock,  Contr.  p. 
609. 

The  decision  of  the  supreme  court  of  Ohio 
in  the  Rouse  Case,  46  Ohio  St.  493,  5  L.  R.  A. 
378,  cannot,  in  any  view,  be  of  greater  force 
in  this  case  than  would  be  an  act  of  the  legis- 
lature of  Ohio  declaring  that  all  preferences 
made  by  incorporated  companies  under  the 
circumstances  existing  in  this  case  should 
be  null  and  void.  Yet  it  is  held  that  such 
statutes  have  no  extra-territorial  force. 

Warren  v.  First  Nat,  Bank,  149  111.  9,  25 
L.  R.  A.  746;  Boehme  v  JfaU,  51  N.  J.  Eq. 
541 ;  East  Side  Bank  v.  Columbus  Tanning 
Co.  170  Pa.  1;  Commercial  Nat.  Bank  v. 
Motherwell  Iron  d  8,  Co.  95  Tenn.  172,  29  L. 
R.  A.  164;  Hoyt  v.  Sheldon,  3  Boew.  268; 
Pairpoint  Mfg.  Co.  y.  Philadelphia  Optical 
d  Watch  Co.  161  Pa.  17;  Borton  v.  BHnea- 
Chase  Co.  175  Pa.  209. 

"A  state  rule  of  corporate  power"  and  even 
an  express  statute  forbidding  preferences  by 
corporations,  have  no  extra-territorial  force. 

Hoyt  y.  Sheldon;  3  Bosw.  267;  Hoyt  v. 
Thompson,  19  N.  Y.  207;  Warren  v.  First 
Nat.  Bank,  149  111.  9,  25  L.  R.  A.  746; 
Rhaton  v.  Pearee,  110  111.  350,  51  Am.  Rep. 
691;  Boehme  v.  Rail,  51  N.  J.  Eq.  541;  Bar- 
ton Y.  Brines-Chase  Co.  175  Pa.  209;  East 
Side  Bank  v.  Columbus  Tanning  Co.  170  Pa. 
1 ;  Commercial  Nat.  Bank  v.  Motherwell  Iron 
d  S.  Co.  95  Tenn.  172,  29  L.  R.  A.  164;  Lisen- 
bee  V.  Holt,  1  Sneed.  42 :  Hihemia  Nat.  Bank 
V.  Lacombe,  84  N.  Y.  367,  38  Am.  Rep.  518: 
Catlin  V.  Wilcox  Silver-Plate  Co.  123  Ind. 
477,  8  L.  R.  A.  62. 

A  creditor  coming  from  the  domlcil  of  the 
debtor  and  pursuing  his  remedy  bv  attach* 
nient  stands  upon  the  same  footing  as  to 
rights  of  priority  as  a  creditor  resident  in 
the  state  of  the  forum. 

Barth  V.  Backus,  140  N.  Y.  230.  23  I*.  R. 
A.  47;  Chipman  v.  Peabody,  159  ^fa»s.  420: 
Moore  v.  Church,  70  Iowa,  208,  59  Am.  Rep. 
439 ;  Sheldon  v.  Blauvelt,  29  b.  C.  453,  I  L 
R.  A.  685. 

A  failing  creditor  on  the  very  eve  of  insol- 
vency may  by  mortgage  prefer  any  creditor, 
and  a  mortgage  so  executed  is  not  part  of  the 
assignment. 

Cross  V.  Carstena,  49  Ohio  St.  548 :  Akers 
V.  Rowan,  33  S.  C.  476,  10  L.  R.  A.  705. 

The  effect  of  the  Indiana  law  is  not  to  im- 
pair, but  rather  to  confirm  and  enlarge,  the 
powers  of  foreign  corporations. 

The  legislature  of  the  state  haa  the  power 
to  domesticate  foreign  corporations  and  en- 
large their  powers  with  respect  to  lands  situ- 
atra  within  its  jurisdiction. 

Canada  Southern  R.  Co.  v.  Oebhard.  109 
U.  S.  537,  27  L.  ed.  1024;  Pierce  v.  Cromp- 
ton,  13  R.  I.  313;  6  Thomp.  Corp.  SI  7S90, 
7894;  Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375,  56  Am.  Rep.  776;  Steph- 
ens V.  Pratt,  101  111.  206. 

Messrs.  GItah  Sb  CMvan,  also  for  iqppel- 
lants: 

Under  our  statutes  the  6.  Y.  Roots  Com- 
pany could  not  make  a  valid  assignment  of 
its  real  estate  situated  in  this  country. 
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ilev.  Stfit  1881,  fi  2663;  Hoyt  v.  Thompson, 
6  N.  Y.  320;  Wright  v.  Lee,  2  S.  D.  696; 
Perry,  Tr.  4th  ed.  H  589. 

A  corporation  a«  well  as  an  individual  has 
the  right  to  dispose  ot  its  property  to  pay 
its  debts. 

Henderson  y.  Indiana  Trust  Co.  143  Ind. 
661;  Beach,  Priv.  Ck>rp.  S  164  d;  Swank  v. 
Hufnagle,  111  Ind.  453;  Cochran  v.  Benton, 
126  Ind.  68;  Wert  v.  Naylor,  93  Ind.  431; 
Levering  v.  Bimel,  146  Ind.  545. 

The  appellee  cannot  ask  the  court  to  ad- 
judge said  deeds  of  assignment  invalid,  and 
alter  the  court  has  so  adjudged  then  ask 
the  court  to  find  that  appellant's  mortgages 
were  invalid  because  they  were  made  and  ex- 
ecuted at  the  time  said  invalid  assignments 
were  made  and  executed. 

John  8hillito  Co,  v.  McConnell,  130  Ind. 
41. 

An  insolvent  debtor  may  in  good  faith  pre- 
fer one  or  more  of  his  creditors  to  the  exclu- 
sion of  others. 

Camahan  v.  Schwab ,  127  Ind.  507;  First 
If  at.  Bank  v.  Dovetail  Body  d  Gear  Co,  143 
Ind.  550;  Henderson  v.  Indiana  Trust  Co. 
143  Ind.  661;  Levering  v.  Bimel,  146  Ind. 
545;  Gilbert  v.  McCorlde,  110  Ind.  215; 
Winslotc  V.  Wallace,  116  Ind.  317,  1  L.  R.  A. 
179;  Cook,  Stock  &  Stockholders,  $  691. 

If  the  appellants  were  promised  security 
for  their  said  loans,  it  was  proper  that  they 
should  have  the  same,  and  it  was  not  fraud- 
ulent or  in  derogation  of  the  rights  of  others 
that  said  corporation  should  have  executed 
said  mortgages  to  secure  said  debts  evidenced 
by  its  notes. 

First  yat.  Bank  v.  Dovetail  Body  d  Gear 
Co.  143  Ind.  650;  Paulding  v.  Chrome  Steel 
Co.  94  N.  Y.  334;  Castle  v.  Lewis,  78  N.  Y. 
131. 

Messrs.  Roberts  ft  Stapp,  Thornton 
M.  HInkle,  and  Frederiek  W.  Hinkle, 
for  appellee: 

The  case  now  before  the  court  is  one  in 
which  the  law  of  the  corporation  state  in  the 
corporation's  insolvency  is  in  que^^tion.  For 
the  true  principle  we  should  look  to  that  line 
of  authority  wnerein  is  decided  the  effect  of 
the  laws  of  the  corporation  state  in  cases  of 
insolvency,  bankruptcy,  assignment  for  cred- 
itors, etc. 

Relfe  V.  Bundle,  103  U.  S.  222,  26  L.  ed. 
337;  Rust  v.  United  Waterworks  Co.  36  U. 
S.  App.  167,  70  Fed.  Rep.  129,  17  C.  C.  A.  16; 
Canada  Southern  R.  Co.  v.  Gebhard,  109  U. 
S.  527,  27  L.  ed.  1020;  Parsons  v.  Charter 
Oak  L.  Ins.  Co.  31  Fed.  Rep.  305;  Pierce  v. 
Crompton,  13  R.  I.  312:  Diamond  Match  Co. 
V.  Powers,  51  Mich.  145;  Bockover  v.  Life 
Asso.  of  America,  77  Va.  85;  Oilman  v. 
Ketcham,  84  Wis.  60,  23  L.  R.  A.  52;  Salt- 
marsh  V.  Spaulding,  147  Mass.  224;  Atty. 
Gen.  V.  Bay  State  if  in.  Co.  99  Mass.  148,  96 
Am.  Deo.  717;  Rue  v.  Missouri  P.  R.  Co.  74 
Tex.  474;  American  Waterworks  Co.  v. 
Farmers'  Loan  d  T.  Co.  iiO  Colo.  203,  25  L. 

tx.   A.    <ioO, 

The  power  of  a  corporation  to  act  in  a 
foreign  country  or  in  another  state  depends 
upon  the  law  of  the  country  of  its  creation, 
and  on  the  law  of  the  place  where  it  assumes 
to  act. 
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American  Waterworks  Co.  v.'  Farmers' 
Loan  d  T.  Co.  40  AnL  St.  jtcep.  288,  note,  20 
Colo.  203^  26  L.  R.  A.  338. 
^  There  is  a  line  of  cases  where  the  question 
nas  been  as  to  what  effect  some  general  stat- 
ute or  state  rule  of  corporate  power,  not  ex- 
pressly a  part  of  the  charter,  yet  of  a  limit- 
ing nature,  should  have  when  sought  to  be 
invoked. 

As  to  this  line  there  is  always  present  a 
very  important  element  which  distinguishes 
some  from  others,  and  that  is  the  particular 
citizenship  of  the  party  to  be  affected  by  tihe 
application  of  such  limit  of  corporate  power. 
That  is,  the  persons  against  whom  the  gen- 
eral statute  or  rule  of  corporate  power  of  the 
foreigfn  state  is  sought  to  be  invoked  is  in 
one  case  a  citizen  of  the  corporation  state 
while  in  another  case  he  is  not. 

Warren  v.  First  Nat.  Bank,  149  111.  9,  27 
L.  R.  A.  746;  Hoyt  v.  Thompson,  19  N.  Y. 
207;  First  Nat.  Bank  y.  Dovetail  Body  d 
Gear  Co.  143  Ind.  560. 

The  charter  of  a  corporation,  with  such 
modifications  as  may  be  made  by  the  l^isla- 
tive  power  of  the  state,  or  as  may  result  from 
the  decisions  of  its  highest  court,  construing 
the  same,  forms  a  contract  between  the  cor- 
poration on  the  one  part  and  the  state  on  the 
other. 

Dartmouth  College  v.  Woodward,  4  Wheat. 
518,  4  L.  ed.  629;  4  Am.  &  Eng.  Enc.  Law,  p. 
209. 

Every  other  state  recognizes  this  right  of 
the  parent  state  to  control,  and  also  recog- 
nizes the  contractual  relation  mentioned. 

The  power  of  a  foreign  corporation  must 
depend,  first,  on  the  laws  of  the  state  creating 
it,  and  second,  on  the  laws  of  the  state  where 
the  power  is  sought-  to  be  exercised.  Sudi 
power  cannot  extend  beyond  the  privileges 
given  by  the  first,  nor  can  it  override  the  pro- 
hibitions adopted  by  the  latter. 

Citizenship  is  controlling  in  the  various 
decLsions. 

Re  Waite,  99  N.  Y.  433 ;  Barnett  v.  Km- 
ney,  147  U.  S.  476,  37  L.  ed.  247. 

The  law  of  Ohio  which  created  the  G.  Y. 
Roots  Company  by  positive  rule  of  its  highest 
court,  and  which  rule  became  a  part  of  its 
incorporation  law,  said  and  decreed  that 
upon  the  insolvency,  failure,  and  ceasing  of 
business  of  said  company,  its  property  ipso 
facto  became  a  trust  fund,  and  its  officers 
mere  trustees  for  creditors  without  power  -to 
prefer. 

A  positive  and  express  trust  was  thus  ef- 
feotea,  and  the  trust  was  certainly  binding 
on  the  appellants,  who  were  citizens  of  Ohio 
and  bouna  to  know  its  law,  and  who  knew  of 
that  condition  of  the  company  which  under 
such  laws  was  requisite  to  such  trust  rela- 
tion. 

Massie  v.  Watts,  6  Cranch,  148,  3  L.  ed. 
181;  6  Am.  ft  Eng.  Enc.  Law,  pp.  712,  713; 
27  Am.  k  Eng.  Enc.  Law,  p.  25;  Perry,  Tr. 
3d  ed.  98  70-73;  2  Story,  Eq.  Jur.  S§  743, 
744;  Chew  v.  Brumagen,  13  Wall.  497,  20  L. 
ed.  063. 

The  law  of  Ohio,  acting  upon  the  persons  of 

the  officers  of  one  of  its  own  corporations, 

converted  them  eo  i^istanti  into  trustees  of 

'  ail  the  oorpora/te  property,  and  so  acting  de- 
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prived  them  of  power  to  act  otherwise  than 
BA  fluch  trustees. 

The  rule  of  the  lex  rei  aitoB  would  not  be 
applicable  here.  ^ 

The  scope  of  the  agency  of  corporate  of- 
ficers must  be  fixed  by  tue  law  of  the  state 
creating  the  corporation,  and  whether  or  not 
there  is  sufficient  authority  within  the  scope 
of  such  aeency  for  such  officers  to  make  a 
mortgage  depends  upon  the  law  of  the  creat- 
ing state. 

Tippecanoe  County  Cotnrs.  v.  Lafayette,  M, 
d  B,  R.  Co.  50  Ind.  85;  Wilson  v.  Joseph,  107 
Ind.  490;  Allen  v.  Buchanan,  97  Ala.  399. 

It  was  the  peculiar  province  of  the  highest 
court  in  Ohio  to  construe  the  corporation 
laws  and  rights  of  corporations  and  the 
powers  of  corporate  officers  of  that  state, 
and  principles  of  state  comity  require  other 
states  to  give  to  that  construction  binding 
weight,  when  to  do  so  will  not  conflict  with 
the  rights  of  citizens  of  such  other  states. 

Jessup  y.  Carnegie,  80  N.  Y.  441,  36  Am. 
Rep.  643;  Elmendorf  v.  Taylor,  10  Wheat. 
152,  6  L.  ed.  289;  Shelby  v.  Quy,  11  Wheat. 
367,  6  L.  ed.  496. 

There  is  a  vast  difference  between  the  cor- 
poration as  a  legal  entity  and  the  officers  or 
directors.  The  latter  are  not  the  corporation 
and  have  no  conunon-law  powers.  They  are 
simply  agents  and  no  more. 

3  Thomp.  Corp.  §§  3968,  3970-3972. 

Whether  a  contract  affecting  lands  is 
within  the  statute  of  frauds  or  is  void  for 
ambiguity  or  uncertainty  is  not  a  question 
going  to  inherent  or  permissive  power  to  con- 
tract, but  is  one  relating  to  the  necessary  and 
legal  evidence  of  the  contract,  and  the  for- 
mality by  whioh  the  contract  to  be  enforce- 
able must  be  surround^. 

Iiialtmarsh  y.  Bpaulding,  147  Mass.  224. 

Under  Indiana  law  the  agreement  to  give 
security  was  within  the  statute  of  frauds. 

Johnson  V.  Hoover,  72  Ind.  395;  Browne, 
Stat.  Fr.  §  267;  Irwin  v.  Euhhard,  49  Ind. 
350,  19  Am.  Rep.  679;  Miller  v.  Campbell,  52 
Ind.  126. 

Where  the  proceeding  is  one  which  goes 
to  the  very  existence  of  the  trust,  th«ut  is, 
where  the  question  is  as  to  whether  in  fact 
any  valid  trust  was  created,  then  the  adju- 
dication in  order  to  be  binding  on  the  bene- 
ficiaries of  the  trust  must  be  an  adjudica- 
tion in  which  the  beneficiaries  or  some  of 
them,  in  behalf  of  themselves  and  others,  are 
parties  and  before  the  court,  or  one  whioh  is 
actively  litigated  by  the  assignee. 

Smith  V.  Gaines,  39  N.  J.  Ec^,  545. 

Even  though  the  deed  of  assignment  itself 
should  have  declared  a  preference,  such  pref- 
erence would  not  be  upheld  when  rights  of 
Indiana  creditors  to  Indiana  proped^y  are 
concerned,  unless  such  preference  was  given 
a  sufficient  time  before  the  assignment  so  as 
not  to  be  in  reality  a  part  Of  one  and  the 
same  transaction. 

John  Shillito  Co.  v.  McConnell,  130  Ind. 
41 ;  Peed  v.  Elliott,  134  Ind.  536. 

The  preference  given  at  the  same  time  the 
deed  is  made  will  be  construed  as  a  part  of 
it,  and  the  preference,  being  against  the  pol- 
icy of  Indiana  laws  and  in  contravention  to 
the  rights  of  Indiana  creditors,  will  be  ad- 
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judged  invalid,  but  the  assignment  held  oper- 
ative. 

Henderson  v.  Pierce,  108  Ind.  462;  Red- 
path  V.  Tutewiler,  109  Ind.  248;  Seibert  w. 
Milligan,  110  Ind.  106;  Schwab  v,  Lemon^ 
HI  Ind.  54;  Camahan  v.  8chu)ab,  127  Ind. 
507. 

Where  there  has  been  a  bona  fide  effort  by 
a  debtor  to  create  a  trust  for  creditors,  a 
court  of  equity  will  carry  it  out  even  though 
it  covers  only  a  portion  of  the  debtor's  prop- 
erty or  is  defectively  executed  or  names  an 
incompetent  trustee. 

Krug  V.  McOilliard,  76  Ind.  28 ;  Seibert  v. 
Milligan,  110  Ind.  106;  Peed  v.  Elliott,  134 
Ind.  536. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  is  the  receiver  of  the  6.  T.  Roots 
Company,  a  foreign  corporation  incorporated 
under  the  laws  of  the  state  of  Ohio;  and 
prior  to  the  suspension  of  its  business,  aa 
hereinafter  stated,  its  principal  office  was  lo- 
cated in  the  city  of  Cincinnati,  Ohio.  The 
purpose  for  which  this  corporation  was  ere- 
atea  was  to  nmnufacture,  purchase,  and  deal 
in  fiour,  grain,  salt,  and  other  merchandise, 
for  profit.  To  further  the  object  of  its  in- 
corporation, it  became  the  owner  of  and  oper- 
ated a  large  fiouring  mill  and  cooper  shops, 
situated  on  certain  described  real  estate  in 
the  city  of  Lawrenoeburg,  Dearborn  county, 
Indiana.  In  1893  Samuel  Strasburger,  a 
resident  of  Cincinnati,  Ohio,  loaned  to  this 
company  at  different  times  money  amountinsr 
in  the  aggregate  to  $14,000  and  over.  Thi^ 
money  was  used  by  the  company  in  carrying 
on  its  business.  These  several  loans  were 
evidenced  by  certain  promissory  notes  exe- 
cuted by  said  company  to  Strasburger  in 
1893,  pa^ble  to  him  at  the  city  of  Cincin- 
nati, Ohio.  In  1894  the  company  abK>  bor- 
rowed of  Rosa  £.  Levi,  a  resident  of  Cincin- 
nati, Ohio,  and  one  of  the  appellants  in  this 
appeal,  money  to  the  amount  of  $5,000, 
which  was  also  used  by  the  company  in  its 
business ;  and  for  the  several  sums  so  loaned 
by  her  the  company  executed  its  promissory 
notes,  payable  to  her  at  Cincinnati,  Ohia 
On  August  6,  1895,  these  notes  of  Strasburg- 
er and  Levi  wei'e  unpaid;  and  on  that  day  the 
G.  Y.  Roots  Company  was  insolvent,  having 
contracted  debts  and  liabilities  amounting  to 
$400,000,  while  its  assets  at  the  same  time 
amounted  in  value  to  $140,000.  On  said  day 
it  had  virtually  ceased  to  be  a  going  concern, 
but  was  still  in  the  possession  and  control  of 
all  of  its  property,  but  contemplated  making 
a  voluntary  assignment  for  the  benefit  of  its 
creditors.  On  the  said  6th  day  of  Augui«t>  at 
its  office  at  Cincinnaiti.  Ohio'  in  order  to  se- 
cure the  payment  of  the  notes  held  by  Stras- 
burger and  Levi  for  the  money  loaned,  the 
company,  by  order  of  its  board  of  directors, 
executed  to  each  of  these  two  creditors  a  mort- 
gage upon  its  real  estate  on  which  its  mills 
and  shops  were  situated  in  Lawrenoeburg. 
Dearborn  county,  Indiana.  These  mortgages 
were  in  accordance  with  the  form  prescribed 
by  the  laws  of  Indiana,  and  were  duly  re- 
corded, after  their  execution  and  acknowl- 
edgment, in  the  recorder's  office  of  said  Dear* 
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bom  county,  on  said  6th  day  of  August, 
1805.  On  the  same  day,  after  the  execution 
of  these  mortgages,  this  company,  under  the 
insolvent  laws  of  the  state  of  Ohio,  made 
what  purported  to  be  a  voluntary  assign- 
ment to  Edwin  M.  Lee,  as  its  assignee^  of  all 
of  its  property.  It  also  on  the  same  day  ex- 
ecuted a  special  deed  of  conveyance,  where- 
in it  was  recited  that  the  said  company  con- 
veyed and  warranted  to  Edwin  M.  Lee  its 
real  estate  (describing  it),  situated  in  Law- 
reneebure^.  Dearborn  county,  Indiana,  to  be 
held  by  nim  in  trust  for  the  benefit  of  its 
creditors;  the  real  estate 'described  in  this 
latter  deed  being  the  same  which  the  company 
had  previously  mortgaged  to  Strasburger  and 
Levi.  On  February  22,  1806,  in  an  action  in- 
stituted by  certain  creditors  of  this  company 
in  the  circuit  court  of  Dearborn  county,  Ind- 
iana, appellee,  Lee,  was  by  said  court  ap- 
pointed reoeiverof  the  said  insolvent  company, 
and  duly  qualified  as  such ;  and  thereupon,  by 
permission  of  that  court,  he  instituted  this 
action  therein,  making  Sti-asburger  (then  in 
life)  and  Levi,  together  with  the  said  G.  Y. 
Roots  Company  and  its  ^aid  assignee  under  its 

feneral  and  special  assignments,  parties 
efendant  to  the  action.  The  receiver  by  his 
action  invoked  the  judgnent  of  the  court  in 
his  favor  as  follows:  First,  to  set  aside  the 
mortgages  executed  by  the  said  company  on 
August  6,  1805,  to  Strasburger  ana  Levi; 
second,  to  set  aside  and  have  declared  null 
and  void  the  two  assignment  deeds  hereto- 
fore mentioned,  made  by  the  company  on 
the  said  6th  day  of  August,  so  far  as  the 
same,  or  either  of  them,  sought  to  assign  or 
transfer  the  property  of  the  company  sit- 
uated in  Dearborn  county,  Indiana;  third, 
that  the  court  order  the  said  Dearborn  county 
real  estate  sold,  freed  from  the  said  mort- 
gage liens,  and,  in  the  event  the  said  liens 
should  be  held  valid,  that  the  same  attach 
to  the  proceeds  arising  out  of  the  sale  of 
the  said  mortgaged  premises,  etc.  All  the 
parties  appeared  to  this  action  and  filed  their 
answers  thereto,  and  the  matters  and  things 
involved  under  the  issues  so  joined  were  sub- 
mitted to  the  court  for  its  judgment.  The 
only  question,  howerver,  which  the  court  ad- 
judicated upon  this  complaint  of  the  receiver, 
was  that  wnich  related  to  the  validity  of  the 
deed  of  assignment,  so  far  as  the  same  af- 
fected the  property  situated  in  Dearborn 
county,  Indiana,  and  embraced  in  the  mort- 
gages of  Strasburger  and  Levi.  Upon  this 
question  the  court  found  and  adjudged  that 
the  said  deeds  of  assignment  were  invalid,  and 
did  not  convey  j,ny  right,  title,  or  interest  to 
the  assignee  in  or  to  the  property  of  the  com- 
pany situated  in  Dearborn  county,  Indiana, 
and  further  decreed  that  the  said  deeds  of  as- 
signment be  set  aside  and  held  for  naught, 
and  that  the  title  to  the  said  property  be 
held  to  be  as  fully  and  effectually  in  said 
company  at  the  time  of  the  appointment  of 
the  receiver  by  the  Dearborn  circuit  court  as 
if  such  deeds  of  assignment  had  not  been 
nwde.  After  the  rendition  of  this  judgment, 
Strasburger  and  Levi  each  filed  a  cross-com- 
plaint in  the  said  action  against  the  receiver, 
wherein  they  set  up  the  notes  which  each 
held  against  the  said  Hoots  Company,  and 
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also  the  mortgage  executed  by  it  to  each  of 
the  cross  complainants  on  the  6th  day  of 
August,  1805,  to  secure  the  payment  of  said 
indebtedness.  The  relief  which  each  sought 
by  their  respective  cross-complaints  was  to 
enforce  the  mortgage  lien  against  the  pro- 
ceeds arising  out  of  the  sale  by  the  receiver 
of  the  mortgaged  premises,  and  each  cross 
complainant  prayed  that  the  respective  lien 
of  each  under  his  mortgage  be  protected  by 
the  court  in  the  distribution  of  the  proceeds 
arising  out  of  the  sale  of  the  said  mortgaged 
premises.  After  the  filing  of  his  cross-com- 
plaint Samuel  Strasburger  died,  and  appel- 
lajit  Nathan,  as  his  executor,  was  substituted 
as  a  party  in  his  place  and  stead.  The  re- 
ceiver then  filed  his  answer  to  each  of  these 
cross-complaints,  whereby  he  sought  to  de- 
feat the  mortgages,  and  have  them  adjudged 
invalid  by  the  court,  upon  the  grounds 
that  they  were  each  executed  by  the  said 
company  «is  a  preference  to  said  complain- 
ants at  a  time  when  the  company  had  be- 
come insolvent  and  had  decided  to  make  an 
assignment  of  its  property  for  the  benefit 
of  its  creditors,  and  that,  therefore,  by  the 
laws  of  Ohio,  under  which  the  company  had 
been  incorporated,  as  construed  by  the  su- 
preme court  of  that  state,  it  was  forbidden, 
under  the  circumstances,  to  execute  the  mort- 
gages in  controversy;  and  the  prayer  was 
that  each  of  these  instruments  be  declared 
invalid,  and  that  the  cross  complainants  take 
nothing  thereunder.  The  answer  of  the  re- 
ceiver to  each  of  the  cross-complaints  was 
held  sufficient  upon  demurrer,  and  the  said 
complainants  replied  by  the  general  denial; 
and,  the  oause  oeing  at  issue  between  the 
said  parties,  it  was  submitted  to  the  court 
for  trial,  and  upon  the  evidence  the  court 
found  for  the  receiver  upon  the  issues  joined 
upon  the  cross-complaints  of  Strasburger 
and  Levi,  to  the  effect  that  the  mortgages 
in  controversy  were  invalid,  and  did  not  con- 
stitute a  lien  upon  the  real  estate  therein  de- 
scribed, nor  a  valid  charge  against  the  pro- 
ceeds arising  out  of  the  sale  of  the  mort- 
gaged premises;  and,  over  the  separate  mo- 
tions of  appellants  for  a  new  trial,  wherein 
they  each  assigned,  among  others,  as  reasons 
therefor,  that  the  finding  of  the  court  was 
contrary  to  law,  and  also  contrary  to  the 
evidence,  the  court  adjudged  and  decreed 
the  mortgages  to  be  invalid,  and  that  they 
be  set  aside  and  held  for  naught. 

From  this  judgment  appellants  have  e{>- 
pealed  to  this  court,  and  their  separate  as- 
signments of  error  call  in  question  the  rul- 
ing of  the  court  upon  the  demurrers  to  the 
answer  of  appellee  to  the  cross-complaints, 
and  also  the  overruling  of  their  respective 
motions  for  a  new  trial.  The  evidence  is  in 
the  record,  and  it  discloses,  among  others,  the 
facts  heretofore  stated.  What  might  be  de- 
nominated the  charter  of  the  corporation  in 
question,  or,  rather,  the  governing  laws  of 
the  state  of  Ohio  relative  to  the  creation  of 
corporations,  under  which  this  company 
seems  to  have  been  incorporated  and  con- 
trolled, were  introduced  in  evidence  by  the 
appellee.  In  addition  to  these  statutes,  the 
opinion  of  the  supreme  court  of  that  state  in 
the  case  of  Rouse  v.  Merchants*  Nat.  Bank, 
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decided  Jane  18,  1889,  and  reported  in  46 
Ohio  St.  at  page  493,  5  L.  R.  A.  378,  was 
given  in  evidence  upon  the  trial  by  the  ap- 
pellee. The  holding  of  the  supreme  court  of 
Ohio  in  that  appeal  was  to  the  effect  that 
a  <»rporation  organized  for  profit  under  the 
laws  of  Ohio,  after  it  had  become  insolvent 
and  had  ceased  to  prosecute  the  object  for 
which  it  w€U3  created,  could  not,  by  giving 
some  of  its  creditors  mortgages  upon  its 
corporate  property  to  secure  the  payment  of 
antecedent  debts,  create  a  valid  preference 
in  their  favor  over  other  creditors  of  the  in- 
solvent corporation,  or  over  a  general  assign- 
ment thereafter  made  by  such  corporation 
for  the  benefit  of  its  creditors.  The  conten- 
tion of  oouneel  for  appellee,  in  the  main,  is 
that)  as  the  G.  Y.  Roots  Company  was  an 
Ohio  oorporation,  it  was  governed  by  the 
laws  of  that  state;  that  the  laws  of  Ohio 
prohibited  it  from  executii^  the  mortgages 
to  appellants,  under  the  circumstances,  as 
it  did;  and  that  these  laws  must  be  given 
force  omd  effect  by  the  courts  of  Indiana. 
Hence  it  is  insisted  that  the  right  of  ap- 
pellants to  enforce  the  mortgages  in  dis- 
pute was  properly  denied  by  the  lower  court. 
The  question,  as  counsel  for  appellee  pro- 
pounded it,  is.  Can  this  foreign  oorporation 
prefer  appellants,  in  the  execution  of  these 
mortgages,  over  its  other  creditors,  when  its 
right  to  do  60  is  denied  by  the  laws  of  its 
domicil,  and  where,  as  in  this  case,  the  per- 
sons seeking  to  enforce  their  rights  under  the 
preference  given  are  citizens  of  the  same 
state  under  whose  laws  the  corporation  wcls 
created?  Reduced  to  a  single  or  simple  prop- 
osition, the  contention  of  counsel  for  appel- 
lee is  that  these  mortgages  were  executed  in 
violation  of  the  charter  of  the  company  or 
governing  laws  of  Ohio  relative  to  corpora- 
tions like  the  one  in  controversy,  as  such 
charter  or  laws  have  been  construed  or  in- 
terpreted hj^  the  supreme  court  of  that  state 
in  its  decision  in  the  case  of  Roitse  v.  Mer- 
chants* Nat,  Bank,  supra,  and  th&t  the  deci- 
sion of  the  court  in  that  case  is  as  operative 
and  controlling,  under  the  circumstances,  in 
Indiana  as  it  is  in  Ohio,  and  that  the  rules  of 
comity  required  the  Dearborn  circuit  court  to 
accept  the  principle  or  rule  therein  asserted 
as  controlling  upon  it,  and  by  reason  thereof 
adjudge,  under  the  feu^ts,  the  mortgages  in 
controversy  to  be  invalid,  and  deny  appel- 
lants' right  to  enforce  them. 

Counsel  for  the  respective  parties  in  this 
appeal  have  favored  us  with  able  and  elabo- 
rate briefs,  in  which  they  have  cited  numer- 
ous authorities  which,  as  it  is  insisted,  sup- 
port the  proposition  which  each  advances,  it 
would,  however,  unnecessarily  extend  this 
opinion,  were  we  to  review  or  comment  upon 
all  of  the  cases  referred  to.  Hence  we  con- 
tent ourselves  with  such  authorities  as  sup- 
port the  principles  which  in  our  opinion  are 
controlling  upon  the  questions  involved  in 
this  cause. 

It  is  a  well-affirmed  general  rule  that  the 
laws  of  a  sister  state,  which  either  give  or 
deny  the  power  to  contract,  have  no  extra- 
territorial force  or  effect  where  the  particu- 
lar contract  involved  relates  to  the  convey- 
ance or  encumbrance  of  lands  situated  in  an- 
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other  state  or  jurisdiction.  Cochran  v.  Bet^ 
ton,  126  Ind.  58,  and  authorities  there  cited. 
Such  conveyances  or  encumbrances  are  con- 
sidered as  being  governed  by  the  law  of  tue 
situs  of  the  realty,  and  all  questions  relat- 
ing to  the  validity  thereof  are  to  be  deter- 
mined according  to  that  law,  and  not  ac- 
cording to  the  law  of  i^e  place  of  the  con- 
tract, or  of  the  dmnicil  of  the  contracting 
parties.  6  Thomp.  Corp.  §  7721;  Jones,. 
Mortg.  I  823;  Whart.  Gonil.  L.  §§  273,  274; 
Boehtne  v.  Rail,  51  N.  J.  Eq.  541,  and  au- 
thorities there  cited.  Another  rule  is  that  it  is 
the  restrictions  or  prohibitions  contained  in 
the  charter  of  a  foreign  corporation,  or  those 
of  the  governing  laws  of  tlie  state  where  it  is 
organized,  in  relation  thereto,  which  follow 
it  into  another  state.  It  is  such  restrictions 
or  prohibitions,  as  a  ffeneial  principle,  and, 
these  alone,  which,  under  the  rules  of  comity, 
are  recognized  and  enforced  in  other  juris- 
dictions, and  not  the  general  legislation  or 
judicial  decisions  of  the  state  in  which  sneh 
corporation  is  organized.  The  general  laws, 
regulations,  or  decisions  of  the  courts  of  a 
sister  state  are  controlling  only  within  its 
own  limits,  and  such  state  has  no  power  to 
give  them  force  or  effect  in  other  jurisdic- 
tions. 2  Morawetz,  Priv.  Corp.  §  967 ;  War- 
rcfi  V.  First  Nat,  Bank,  149  III.  9,  25  L.  R.  A. 
746,  and  cases  there  cited;  Boehtne  v,  J?aU, 
51  N.  J.  Eq.  541 ;  Borton  v.  Brines-Chase  Co. 
175  Pa.  209.  We  have  examined  the  statoie* 
of  Ohio,  introduced  in  evidence,  which  relate 
to  corporations  organized  thereunder,  and 
we  discover  nothing  therein  which  can  be 
said  to  forbid  or  prohibit  an  insolvent  corpo- 
ration of  that  state  from  mortgaging  its  cor- 
porate property  or  assets  to  secure  a  bona 
fide  antecedent  indebtedness  of  its  own,  and 
thereby  prefer  one  or  more  of  its  creditors 
over  others.  If  it  appeared  in  this  case  that 
the  mortgages  in  question  were  executed  in 
violation  of  the  express  provisions  of  any  of 
these  statutes,  or  that  the  power  or  rigbt  ci 
the  company  to  execute  the  morteages  de- 
pended upon  a  construction  placed  upon  a 
statute  of  that  state  by  its  nighest    court, 

?uite  a  different  question  would  oe  presented 
or  our  decision. 

That  an  insolvent  corporation,  in  like  man- 
ner as  an  insolvent  natural  person,  may,  at 
common  law,  execute  a  mortgage  upon  its 
property  to  some  of  its  creditors,  and  there- 
by create  a  preference,  is  a  well-settled  prop- 
osition. See  2  Cook,  Stock  &  Stockholder^ 
§  779;  Ang.  &  A.  Corp.  §  187,  p.  108;  2 
Morawetz,  Priv.  Corp.  §  802;  1  Beach,  Priv. 
Corp.  §  368 ;  Levering  v.  Bimel,  146  Ind.  545. 
Blackstone,  in  his  Commentaries,  asserts  that 
it  is  necessarily  and  inseparably  incident  to 
every  corporation  aggregate  that  it  has  the 
power  to  sue  or  be  sued,  implead  or  be  im- 
pleaded, grant  or  receive  by  its  corporaite 
name,  and  do  all  other  acts  as  may  a  natural 
person.  1  Bl.  Com.  Cooley's  ed.  *475.  In 
2  Cook,  Stock  &  Stockholders,  |  691,  it  is 
said:  "Corporations,  unless  restricted  by 
their  charters  or  by  general  statutes,  may 
make  assignments  for  the  benefit  of  cred- 
itors to  the  same  extent  that  individuals 
may.  In  making  the  assignment,  the  corpo- 
ration may  make  preferences  for  one  or  mor» 
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creditora  07«r  others,  or  of  one  class  of  cred- 
itors over  oth«r  classes.  ...  A  prefer- 
ence by  the  directors  to  theniiselves  is  gener- 
ally held  to  be  fraudulent."  By  §  609S, 
Burns's  Rev.  Stat.  1894  iKev.  Stat,  1881), 
f  3879,  the  legislature  of  this  state  has  re- 
moved all  doubt  as  to  the  right  or  power  of  a 
foreign  corporation,  organized  for  a  like  pur- 
pose as  the  one  in  this  case,  to  acquire  lands 
m  this  state  and  mortgage  the  same.  This 
statute  is  an  affirmative  permission  by  the 
state  to  foreign  corporations,  organized  for 
manufacturing  and  mining  purposes,  to  pur- 
chase and  hold  real  property  in  this  state 
for  the  purpose  of  its  business,  and  to  con- 
vey or  mortgage  the  same,  as  corporations  of 
this  state,  organized  for  similar  purposes, 
may  do.  It  is  true  that  this  statute  is  not 
intended  to  confer  any  power  or  right  upon  a 
foreign  corpoT«ition  which  is  denied  to  it  by 
its  charter,  or  the  governing  laws  of  the 
place  of  its  organization  and  domicil.  As 
to  the  rights  mentioned  in  the  statute  cited, 
it  is  simply  permissive,  and  may  be  said  to 
be  but  a  recognition  of  the  rules  of  comity 
existing  between  sister  states.  There  is  no 
question  but  what  the  indebtedness  secured 
by  these  mortgages  is  a  legitimate  and  bona 
Ude  one  in  all  respects,  and  is  such  as  the 
-company  was  fully  authorized,  under  the 
laws  of  Ohio,  to  contract  or  incur.  Neither 
can  it  be  said  that  a  preference  created  there- 
by in  favor  of  Strasburger  and  Levi  was  a 
part  of  the  assignment  made  by  the  company 
on  August  6,  1895.  That  assignment,  as  we 
have  seen,  was  adjudged  by  the  lower  court 
to  be  invalid  and  of  no  effect  so  far  as  it  at- 
tempted to  assign  or  transfer  property  owned 
by  the  company  situated  in  Dearborn  county, 
Indiana;  and  the  mortgaged  premises  ap- 
parently remained  under  the  dominion  of  the 
company,  after  the  execution  of  the  mortga- 
ges, for  a  period  of  over  six  months,  until  the 
appointment  of  the  receiver  by  the  Dearborn 
circuit  court  on  February  22,  1896. 

The  power  of  this  corporation,  under  the 
circumstances,  to  make  the  mortgages,  and 
thereby  prefer  these  creditors  over  others,  is 
not  prohibited,  as  we  have  seen,  by  the  stat- 
utes of  its  own  state;  neither  is  it  denied 
by  the  rules  of  the  common  law  or  the  laws 
of  this  state.  The  situs  of  the  mortgaged 
premises  being  in  Indiana,  it  is  evident,  un- 
der the  circumstances,  that  the  parties  to  the 
mortgages  at  the  time  of  their  execution 
must  have  contemplated  their  enforcement, 
if  necessary,  in  the  courts  of  this  state.  If 
these  mortgages  are  to  be  adjudged  invalid, 
and  the  ri^t  of  appellants  to  enforce  them 
denied,  by  the  courts  of  this  state,  these  re- 
sults must  follow  by  virtue  of  the  rule  an- 
nounced and  adopted  by  the  supreme  court 
of  Ohio  in  Rouse  v.  Merchants*  Nat.  Bank, 
46  Ohio  St,  493,  5  L.  R.  A.  378.  In  that  de- 
cision the  court  did  not  construe  or  inter- 
pret any  statute  of  that  state  in  relation  to 
the  execution  of  a  mortgage  by  an  insolvent 
corporation.  The  court  uierein  expressly  rec- 
ognizee the  fact  that  decisions  of  the  higher 
courts  of  other  jurisdictions  are  conflicting 
in  respect  to  the  question  in  dispute  in  that 
appeal ;  and  the  court  expressly  admits  that 
it  is  one  of  first  impression,  so  far  as  that 
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court  is  concerned,  and  therefore,  it  is  said,, 
that  it  is  at  liberty  to  adopt  the  rule  which 
in  its  judgment  best  coincides  with  justice 
and  right.  The  rule  adopted  by  the  court  in 
the  ease  in  question,  and  the  one  which  con- 
trolled the  question  therein  involved,  is  but 
an  application  of  the  equitable  principle 
whilih  arises  out  of  what  is  denominated  the 
"trust-fund  doctrine."  The  foundation  upon 
which  this  rule  or  doctrine,  as  recognized  in 
the  Bouse  Case,  and  which  now  prevails  in 
Ohio  and  other  states,  is  said  to  rest,  is  that 
the  assets  or  property  of  a  corporation, 
when  it  becomes  insolvent  and  has  ceased  to- 
be  a  going  concern,  eo  instanti  become  a 
trust  fund  for  the  benefit  of  its  creditors, 
and,  under  the  circwnstances,  its  officers,, 
being  trustees  for  all  of  its  creditors,  cannot 
lawtully  dispose  of  or  encumber  the  proper- 
ty otherwise  than  for  the  equal  benefit  of  all 
its  creditors.  This  doctrine  or  rule  does  not 
revail  in  this  jurit<di<Hion.  and  this  court 
as  declined  to  accept  or  enforce  it.  See 
Henderswi  v.  Indiana  Trust  Co.  143  Ind. 
561 ;  First  Nat.  Bank  v.  Dovetail  Body  d  Gear 
Co.  143  Ind.  634;  Levering  v.  Bimel,  146  Ind. 
545;  First  Nat.  Bank  v.  Dovetail  Body  d^ 
Gear  Co.  143  Ind.  550.  In  the  case  last 
cited,  on  page  553  of  the  opinion,  143  Ind» 
this  court  said:  "The  expression  that 
the  'property  of  a  corporation  constitutes  a 
"trust  fund"  for  its  creditors,'  only  means 
that  when  the  corporation  is  insolvent,  and 
a  court  of  equity  has  taken  possession  of  it» 
assets  for  aoministration,  such  assets  must 
be  appropriated  to  the  payment  of  its  debts- 
before  distribution  to  its  stockholders,  but^ 
as  between  the  corporation  itself  and  its  cred- 
itors, the  corporation  does  not  hold  its  prop- 
erty in  trust  or  subject  to  a  lien  in  favor  of 
the  creditors,  in  any  other  sense  than  does  an 
individual  debtor."  In  the  appeal  of  Lever- 
ing V.  Bimclf  on  page  553  of  the  opinion,  146- 
Ind.,  we  said:  "As  between  the  corporation 
and  its  creditors,  it  cannot,  in  reason,  be 
said  that  the  relation  is  anything  more  than 
that  of  debtor  and  creditor.  The  relation  of 
trustee  and  cestui  que  trust  does  not  exist  so- 
as  to  create  a  lien  upon  its  assets  in  favor  of 
the  creditor,  in  any  other  sense  than  applies 
to  an  individual  debtor." 

While  the  decision  of  the  Ohio  court  in  the 
case  in  controversy  is  controlling  in  that  ju- 
risdiction upon  like  questions,  when  present- 
ed, it,  as  we  have  seen,  can  have  no  extrater- 
ritorial effect.  It  has  merely  a  local  appli- 
cation, and  the  courts  of  this  state  are  not 
required  to  follow  it,  and  by  reason  thereof 
declare  invalid  the  mortgages  in  dispute,  and 
deny  appellant's  right  to  enforce  them.  In 
addition  to  the  authorities  heretofore  cited 
on  this  point,  see  Rhaton  v.  Pearce,  110  IlL 
350,  51  Am.  Rep.  691.  While  we  may  and 
do  yield  great  respect  to  the  decisions  of  the 
supreme  court  of  Ohio,  still  we  are  not  bound 
to  accept  them  as  governing  us  in  the  admin- 
istration and  application  of  legal  or  equitable 
principles.  It  is  true  that  the  construction 
placed  upon  a  statutory  law  by  the  courts  of 
its  own  state  will,  by  virtue  of  the  rules  of 
comity,  be  followed  by  the  courts  of  a  sister 
state  in  cases  in  which  such  statute  may  be 
involved;  bivt  as  heretofore  stated,  tlie  con- 
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struction  of  a  st&tute  was  not  involved  in  the 
Rouse  Ccue,  but  the  Question  presented  to  the 
court  in  that  appeal  depended  far  its  solu- 
tion upon  the  view  which  the  court  might 
take  in  regard  to  the  equitable  rule  or  trust- 
fund  doctrine.  It  is  certainly  manifest  and 
well  supported  by  authority  tiiat  neither  the 
principles  of  eqUi-ty  nor  the  common  law,  as 
they  may  be  expounded  by  the  supreme  court 
of  Ohio,  are  binding  upon  this  court;  but,  in 
the  administration  of  justice,  we  must  ad- 
here to  and  follow  our  own  decisions  or  prece- 
dents in  which  such  principles  are  exposed 
or  expounded, — so  far,  at  lesist,  as  we  consid- 
er such  decisions  sound  and  correct.  This 
rule  is  well  affirmed  by  the  courts  of  other 
staes.  8t.  Nicholas  Bsjik  v.  State  NcU, 
Bank,  128  K.  Y.  26,  13  L.  R.  A.  241,  and 
<ases  there  cited. 

The  fact  that  the  creditors  in  this  cause 
are  nonresidents  of  this  state,  and  citizens  of 
the  state  of  Ohio,  can  exert  no  influence  over 
the  question  as  here  presented.  By  the  rule 
approved  by  this  court  in  Catlin  v.  Wilcox 
silver-Plate  Co.  123  Ind.  477,  8  L.  R.  A.  62, 
it  is  asserted  that  when  a  citizen  of  another 
8tate  is  once  properly  in  court,  and  accepted 
SM  a  suitor,  neither  the  law,  nor  the  court  ad- 


ministering the  law,  will  admit  any  distinc- 
tion between  such  a  suitor  and  one  who  is  a 
resident  or  a  citizen  of  its  own  state.  "Be- 
fore the  law  and  its  tribunals  there  can  be 
no  preference  of  one  over  the  other." 

Tested  by  the  rules  prevailing  in  this  state, 
as  expounded  and  settled  by  our  own  deei- 
sioQS,  relative  to  the  validity  of  mortgages 
given  in  good  faith  by  an  insolvent  corpora- 
tion upon  its  corporate  property  to  secure  a 
bona  nde  antecedent  indebtedness,  we  are 
constrained,  under  the  facts,  to  uphold  the 
validity  of  the  mortgages  in  controversy. 
.Under  the  evidence,  the  judgment  of  the  low- 
er court  ought  to  have  been  in  favor  of  ap- 
pellants upon  the  issues  tendered  liy  the 
oross-complaints. 

The  judgment  rendered  hy  the  Trial  Court 
in  favor  of  appellee  upon  the  issues  joined 
upon  appellants*  cross-complaints  is  there- 
fore reversed,  and  the  cause  is  remanded  to 
the  lower  court,  with  instruotions  to  grant 
appellants  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  (pinion. 

Baker,  J.,  did  not  participate  in  this  de- 
cision. 
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.Mass ) 


1.  The  msnnfactnrer  'wjbo  llrst  uses  m. 
areoKrsp1ttc«.l  name  for  his  goods  may  put 
later  comers  to  the  trouble  of  taking  such 
reasonable  precautions  as  are  commercially 
practicable  to  prevent  their  lawful  names  and 
advertisements  from  deceitfully  diverting  his 
custom. 

2.  The  orfirtBal  maBufactnrer  of  "Wal- 
tham  ifvatches  may  have  sn  fuj  unc- 
tion against  the  use  of  the  word  "Waltham** 
or  the  words  ''Waltham,  Mass.,"  by  another 
manufacturer  of  watches  at  that  place,  with- 
out any  distinguishing  statements,  in  such  a 
way  as  to  deceive  the  public,  to  the  damage 
of  the  former.  ^ 

(March  8,  1899.) 

EEPORT  by  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of  the 
full  bench  of  a  bill  to  enjoin  defendant  from 
making  use  of  the  word  **Waltham"  in  con- 
nection with  watches  manufactured  by  It. 
Decree  for  plaintiff. 

The  trial  justice,  Knowlton,  found  that 
ihe  plaintiff  corporation  for  many  years  had 
been  a  manufacturer  of  watches  at  Waltham, 
and  before  defendant  had  begun  to  do  busi- 
ness its  watches  of  all  grades  had  acquired 


Note. — On  the  subject  of  the  use  of  geograph- 
ical names  for  trademarks,  see  also  Laugh- 
man  v.  Piper  (Pa)  6  L.  R.  A.  599.  and  note; 
Oato  V.  Bl  Modelo  Cigar  Mfg.  Co.  (Fla.)  6  L. 
B.  A  823 :  New  York  k  R.  Cement  Co.  v.  Coplay 
43  L.  R.  A. 


a  general  reputation  for  ex^^ellenoe  which 
made  them  much  sought  by  purchasers  in  the 
market.  It  was  then  the  onlv  manufacturer 
of  watches  in  that  town,  and  it  was  accus- 
tomed to  put  upon  the  dial  of  each  watch  an 
abbreviation  of  its  corporate  name,  with  the 
word  "Waltham"  underneath.  Its  watches 
had  come  to  be  commonly  known  as  Wal- 
tham watches. 

Since  1885  defendant  had  been  ens^aged  in 
manufacturing  watches  in  Waltham,  and 
had  been  accustomed  to  put  upon  the  dial^ 
of  its  watches  the  words  and  letters  **U.  S. 
Watch  Co."  with  the  word  "Waltharo"  un- 
derneath. Dealers  in  watches  are  generally 
suiHciently  familiar  with  the  names  and 
places  of  business  of  manufacturers  to  know 
that  watches  made  by  defendant  are  not 
manufactured  by  plaintiff.  But  persoiB 
about  to  purchase  watches  merely  for  per- 
sonal use  are  generally  ignorant  in  regard 
to  such  matters.  The  word  "Waltham"  was 
originally  used  by  the  plaintiff  merely  in  a 
geographical  sense,  but  by  long  use  in  con- 
nection with  plaintiff's  watches  it  cain«  to 
have  a  secondary  meaning  as  a  desi^rnation 
of  watches  of  a  particular  class.  It  was 
shown  that  defendant's  watches  had  often 
been  sold  by  dealers  as  Waltham  watcher 
Sometimes  dealers  have  expressly  told  pur- 
chasers that  they  were  the  watches  common- 
ly known  as  Waltham  watches,  whose  ejccel- 
lence  was  well  known.    One  of  the  purposes 


Cement  Co.  (C.  C.  E.  D.  Pa.)  10  L.  R.  A.  833, 
and  note;  Levy  v.  Waitt  (C.  C.  A.  Ist  C)  25  I* 
R.  A.  190:  Hoyt  v.  J.  P.  Lovett  Co.  <C-  C-  A. 
3d  C.)  31  L.  R.  A.  44.  Also  some  cases  In  soft 
to  Alff  V.  Radam  (Tex.)  9  L.  R.  A.  145. 
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of  defendant  in  using  the  word  "Waltham" 
was  to  avail  itself  of  the  reputation  of  plain- 
tiff's cMktches  to  increase  the  Fale  of  its  own. 
One  or  more  of  its  managing  officers  some- 
times advised  the  use  of  the  word  "Wal- 
tham"  by  its  agents  as  an  aid  in  making 
sales. 

It  did  not  appear  that  defendlint's  watches 
were  of  poor  quality,  and  there  is  noth- 
ing to  show  that  it  was  not  trying  to 
make  them  as  good  as  the  plaintiff'^,  but 
they  had  not  acquired  such  a  good  reputa- 
tion in  the  market  as  plaintifT's  had.  De- 
fendant's sales  had  been  materially  in- 
-creased,  and  plaintiff's  sales  had  been  mate- 
rially diminished,  by  reason  of  the  deception 
of  ultimate  purchasers,  caused  in  part,  and 
made  easy  and  possible,  by  the  use  of  the 
word  "Waltham''  on  the  plates  and  dials. 

The  trial  justice  was  of  opinion  that  the 
word  had  acquired  a  secondary  meaning  in 
•connection  with  the  plainiifT's  watches  of 
which  defendant  had  no  right  to  avail  itself 
to  the  damage  of  plaintiff,  and  that  there 
should  be  an  injunction  against  the  use  by 
the  defendant  of  the  word  *'Waltham,"  or  the 
v.*ords  "Waltham,  Mass.,"  upon  plates  of  its 
watches  without  some  aceompanyins:  state- 
ment which  shall  plainly  distinpfuish  its 
watches  from  those  manufactured  by  plain- 
tiff. The  use  of  the  word  Waltham,  in  its 
geographical  sense,  on  the  dial,  is  not  im- 
portant to  defendant,  and  its  use  should  be 
enjoined.  Watch  movements  were  put  in 
evidence  to  show  that  it  would  not  be  diffi- 
cult to  use  in  connection  with  the  words  "IT. 
S.  Watch  Co.,  Waltham,  Mass.,"  the  words 
"No  connection  with  the  .Am.  Waltham 
Watch  Co.,"  or  "Not  the  original  Waltham 
Watch  Co.,"  or  some  similar  explanatory 
-statement. 

Measra.  William  A.  Mvnroe,  Fred- 
erick P.  Fish,  and  Frank  "L,  Crawford, 
for  plaintiff: 

The  proprietor  of  the  issue  of  an  iniunction 
in  cases  of  this  nature  is  essentially  not  a 
question  of  law,  but  is  one  which  must  nec- 
essarily be  determined  by  a  comprehensive 
view  of  all  the  evidence. 

Chan.  8.  Higgina  Co.  v.  Hit; gins  Soap  Co. 
144  N.  Y.  462,  27  L.  R.  A.  42 ;  Geiiesce  Salt 
Oo.  V.  Bumap,  43  U.  S.  App.  243,  73  Fed. 
Twep.  818,  20  C.  C.  A.  27;  Harvard  Law  He- 
riew,  Dec.  1898,  p.  261. 

A  man  is  not  to  sell  his  own  goods  under 
the  pretence  that  they  are  the  goods  of  an- 
other man;  he  cannot  be  permitted  to  prac- 
tise such  a  deception,  nor  to  use  the  means 
which  contribute  to  that  end. 

Peny  v.  True  fit  t,  6  Beav.  66 ;  Croft  v.  Day, 
7  Beav.  84;  Reddawav  v.  Banham  [1896]  A. 
C.  199;  Hildreth  v.  D.  8.  McDonald  Co.  164 
Mass.  16;  New  England  Awl  d  Needle  Co.  v. 
Marlborough  Atol  d  Needle  Co.  168  Mass. 
154;  Vitascope  Co.  v.  United  States  Phono- 
graph Co.  83  Fed.  Rep.  30;  Pouillet,  Brevets 
d'  Invention,  ed.  1879,  279,  §  329.  Cited  in 
Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U.  S. 
198,  41  L.  ed.  129. 

If,  in  fact,  the  defendant  is  selling  his 
goods  as  those  of  the  plaintiff,  he  is  doing 
what  the  law  will  not  allow. 
43  L.  R.  A. 


Saxlehner  v.  Apollinsris  Co.  [1897]  1  Ch. 
893. 

The  courts  in  many  cases  have  given  relief 
against  the  use  of  defendant's  own  name, 
even  the  personal  family  name  of  an  iiidivd- 
ual. 

Russia  Cement  Co.  v.  Le  Pane,  147  Mass. 
206;  Walter  Baker  d  Co.  v.  Baker,  77  Fed. 
Rep.  181;  Walter  Baker  d  Co.  v.  Sanders, 
51  U.  S.  App.  421,  80  Fed.  Rep.  889,  26  C.  C. 
A.  220;  Walter  Baker  d  Co.  v.  Baker,  87 
Fed.  Rep.  209;  AUegretti  Ctiocolate  Cream 
Co.  y.  Keller,  85  Fed. 'Rep.  fM3;  Wilson  v. 
T.  H.  Garrett  d  Co.  47  U.  S.  App.  2.50,  78 
Fed.  Rep.  472,  24  C.  C.  A.  173:  Stuart  v.  F. 
O.  Stewart  Co.  91  Fed.  Rep.  243,  85  Fed. 
Rep.  778;  Brinsmead  v.  Brinsmead,  13  The 
Times  L.  R.  3;  Croft  v.  Day,  7  Beav.  84; 
Massam  v.  Thorley's  Cattle  Food  Co.  L.  R. 
14  Ch.  Div.  748. 

Also  against  the  use  of  generic  and  de- 
scriptive words  applicable  to  the  defend- 
ants' product. 

Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U. 
S.  169,  41  L.  ed.  118;  Reddaway  v.  Banham 
[1896]  A.  C.  199. 

Also  against  the  use  of  the  name  of  the 
town  or  place  where  the  defendant  did  busi- 
ness. 

Seixo  V.  Provezende,  L.  R.  1  Ch.  192 ;  Sie- 
gert  v.  Findlater,  L.  R.  7  Ch.  Div.  801; 
Wotherspoon  v.  Currie,  L.  R.  6  H.  L.  508; 
Montgomery  v.  Thompson  [1891]  A.  C.  217; 
Huntley  v.  Reading  Biscuit  Co,  10  R.  P.  C. 
277;  Oehhie  v.  Stitt,  82  Hun.  93;  William 
C.  Atwater  d  Co.  v.  Castner,  50  U.  S.  App. 
394,  88  Fed.  Rep.  642 ;  Elgin  Nat.  Watch  Co. 
V.  Illinois  Watch  Case  Co.  89  Fed.  Rep.  487 ; 
Pillshury-Washhum  Flour  Mills  Co.  v. 
Eagle,  58  U.  S.  App.  490,  86  Fed,  Rep.  608, 
30  C.  C.  A.  386,  41  L.  R.  A.  162. 

The  ground  on  which  the  leading  cases  go 
is  that  the  word  or  words  in  question,  which 
the  second  comer  might  otherwise  have  been 
free  to  use,  have  by  long  use  acquired  a  sec- 
ondary meaning  whereby  they  have  become 
the  designation  of  the  goods  of  a  particu- 
lar dealer,  so  that  the  public  are  confused 
and  deceived  if  the  words  are  allowed  to  be 
used  l>y  another. 

Wotherspoon  v.  Currie,  L.  R.  6  H.  L.  508 ; 
Reddaway  v.  Banham  [1896]  A.  C.  199;  El- 
gin Nat.  Watch  Co.  v.  IllinotH  Watch  Case 
Co.  89  Fed.  Rep.  487;  Oage-Dowus  Co.  v. 
Ftatherhone  Corset  Co.  83  Fed.  Rep.  213; 
Metcalfe  v.  Brand,  86  Ky.  331;  Montgomery 
V.  Thompson  [1891]  A.  C.  217;  Singer  Mfg. 
Co.  V.  June  Mfg.  Co.  163  U.  S.  1^,  41  L.  ed. 
118;  Gehhie  v.  Stitt,  82  Hun,  93;  Rose  v.  Mo- 
Lean  Pub.  Co.  24  Ont  App.  Rep.  240. 

The  jurisdiction  in  regard  to  trademarks 
and  names  is  based,  not  only  upon  the  im- 
portance of  preventing  fraud,  actual  or  con- 
structive, and  unfair  competition,  but  also 
upon  the  ground  that  "it  is  the  policy  of  the 
law,  for  the  advantage  of  the  public,  to  en- 
courage and  protect  invention  and  commer- 
cial enterprise. 

Peabody  v.  Norfolk,  98  Mass.  453,  96  Am. 
Dec.  664;  William  C.  Atwater  d  Co.  v.  Cast- 
ner. .50  U.  S.  App.  394.  88  Fed.  Rep.  642. 

Where  confusion  arises,  the  second  comer 
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will  be  required  clearly  to  distinguish  his 
goods  from  tJiose  of  the  xnerc)iant  who  first 
occupied  the  field. 

Reddwuyay  v.  Banham  [1896]  A.  G.  199; 
Birmingham  Vinegar  Breioery  Co.  v.  Powell 
[1897]  A.  C.  710;  Huntley  v.  Reading  Bia- 
cuit  Co,  [1893]  10  R.  P.  C.  277;  Seiwo  v. 
Provezende,  L.  R.  1  Ch.  192. 

And  such  distinction  must  be  so  effective 
as  to  render  confusion  impossible. 

Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U. 
S.  169,  41  L.  ed.  118;  Walter  Baker  d  Co.  v. 
Baker,  87  Fed.  Rep.  209 ;  Poicrll  v.  Birming- 
ham Vinegar  Brewery  Co.  [1H96]  2  Ch.  54; 
Walter  Baker  d  Co.  v.  Sanderft,  61  U.  S.  App. 
421,  80  Fed.  Rep.  889,  26  C.  G.  A. -220;  Cali- 
fornia Fig-Syrup  Co.  v.  Clinton  E.  Worden 
d  Co.  86  Fed.  Rep.  212. 

Even  if  the  precautions  necessary  to  ren- 
der such  distinction  effective  should  make  it 
impossible  to  carry  on  business  successfully. 

Powell  V.  Birmingham  Vinegar  Breu>ery 
Co.  [1896]  2  Ch.  64;  Huntley  v.  Reading 
Biscuit  Co.  10  R.  P.  G.  277. 

It  is  no  objection  that  these  precautions 
may  result  in  giving  plaintiff  a  practical 
monopoly  of  the  name  of  the  town,  Waltham, 
in  connection  with  watches. 

Montgomery  v.  Thompson  [1891]  A.  C. 
217. 

Whether  the  means  used  to  distineuish  the 
goods  of  the  second  comer  are  really  effect- 
ive, is  a  question  of  fact. 

Powell  V.  Birm,ingham  Vinegar  Brewery 
Co.  [1896]  2  Gh.  64. 

*  The  courts  will  go  so  far.  In  fo  proper  case, 
as  to  enjoin  the  use  of  the  defendant's  name 
altogether. 

William  Rogers  Mfg.  Co.  v.  R.  W.  Rogers 
Co.  66  Fed.  Rep.  56;  Wilson  v.  T.  H.  Oarrett 
d  Co.  47  U.  S.  App.  260,  78  Fed.  Rep.  472,  24 
G.  G.  A.  173;  Pinet  v.  Maison  Louis  Pinet, 
77  L.  T.  N.  S.  613 ;  Wotherspoim  v.  Currie, 
L.  R.  5  H.  L.  508. 

Those  who  use  marks  or  words  calculated 
to  deceive  are  liable,  not  only  because  of  the 
deception  involved  in  their  own  acts,  but  al- 
so because  they  put  it  in  the  power  of  reck- 
less and  dishonest  dealers  to  deceive. 

New  England  Awl  d  Needle  Co.  y.  Marl- 
"borough  Awl  d  Needle  Co.  108  Mass.*  164; 
N.  K.  Fairhank  Co.  v.  R.  W.  Bell  Mfg.  Co. 
45  U.  S.  App.  190,  77  Fed.  ICep.  869.  23  G. 
C.  A.  564;  Pillsbury  v.  Pillshury -Washburn 
Flour  Mills  Co.  24  U.  S.  App.  396,  64  Fed. 
Rep.  841,  12  G.  G.  A.  432;  Hostetter  Co.  v. 
Becker,  73  Fed.  Rep.  297;  Hennessy  v.  Her- 
mann, 89  Fed.  Rep.  669;  ColUnsplalt  v.  Fin- 
layson,  88 'Fed.  Rep.  693;  Johnston  v.  Orr 
Eimng,  L.  R.  7  App.  Gas.  219:  Wotherspoon 
V.  Currie,  L.  R.  5  H.  L.  608 ;  Singer  Mfg.  Co. 
V.  Loog,  L.  R.  18  Gh.  Div.  .H95;  Lei^er  v. 
Ooodtcin^  L.  R.  36  Gh.  Div.  1  ;  Sasclehner  v. 
Apoliinaris  Co.  [1897]  1  Ch.  893;  Hostetter 
Co.  V.  Bruggeman-Reinert  Distilling  Co.  46 
Fed.  Rep.  188. 

It  is  not  neccessary  to  show  direct  fraud, 
nor  even  a  fraudulent  intent,  on  the  part  of 
the  offending  manufacturer. 

&inger  Mfg.  Co.  v.  Loog,  L.  R.  18  Gh. 
Div.  395;  Saxlehner  v.  Apoliinaris  Co.  L. 
R.  1  Gh.  Div.  893;  Powell  v.  Birmingham 
43  L.  R.  A. 


Vinegar  Breuyery  Co.  [1896]  2  Ch.  54; 
Singer  Mfg.  Co.  v.  Wilson,  L.  K.  3  App.  Cas. 
376;  Cochrane  v.  Macnish  [1896]  A.  C.  225; 
Lepage  Co.  v.  RiLSsia  Cement  Co.  5  U.  Su 
App.  112,  51  Fed.  Rep.  941,  2  G.  O.  A.  555^ 
17  L.  R.  A.  354;  Tarrant  d  Co.  v.  Johann 
Hoff,  45  U.  S.  App.  143,  76  Fed.  Rep.  959, 
22  G.  G.  A.  644;  Millington  v.  Fox,  3  MyL 
&  G.  338;  Orrewing  v.  Johnston,  1j.  R.  15 
Gh.  Div.  434;  Mitchell  v.  Henry,  L.  R.  15 
Ch.  Div.  181 ;  Hendricks  v.  Monta(>n,  L*.  R. 
17  Ch.  Div.  638;  New  England  Awl  d  Needle 
Co.  V.  Marlborough  Awl  d  Needle  Co.  168 
Mass.  164. 

The  relief  to  which  the  report  finds  the- 
plaintiff  entitled  is  the  smallest  measure  of 
relief  which  will  protect  the  plaintiff,  and 
is  in  all  points  amply  warrant<^d  by  the  au> 
thorities. 

Brinsmead  v.  Brinsmead  [1896]  13  The 
Times,  L.  R.  3 :  Re  Thomas  Edward  Brimt- 
mead  d  Sons  [1897]  1  Gh.  406;  Allegretii 
Chocolate  Cream  Co.  v.  Keller,  85  Fed.  Pep. 
6^Z:Allegreiti  v.  Allegretti  Chocolate  Cream 
Co.  177  111.  129. 

Mesftrs.  Canaten  Browne  and  OU'rev 
R.  Mitohell,  for  defendant: 

There  is  nothing  in  the  facts  of  the  pres- 
ent case  which  renders  it  proper  that  the  de- 
fendant should  do  more  than  refrain  fron* 
employing  any  imitative  devices  and  from 
any  exercise  of  its  legal  rights  tending  un- 
necessarily to  increase  confusion,  and  ab- 
stain from  any  advice  or  suggestion  to  deal* 
ers,  that  they  may  make  an  unfair  use  of  the 
word  "Waltham." 

Russia  Cement  Co.  r.  LePage,  147  Mass. 
208. 

Geographical  words  are  for  geographical 
purposes. 

Connell  v.  Reed,  128  Mass.  477,  35  Am. 
Rep.  397 ;  Delaware  d  H.  Canal  Co.  v.  Clark, 
13  Wall.  311,  20  L.  ed.  581;  Columbia  Mill 
Co.  V.  Alcorn,  150  U.  S.  460,  37  L.  ed.  1144: 
Coffman  v.  Castner,  59  U.  S.  App,  85,  8T 
Fed.  Rep.  457,  31  G.  G.  A.  55:  Evans  v.  Von- 
Laer,  32  Fed.  Rep.  153:  Candee  v.  Deere,  54 
111.  439,  5  Am.  Kep.  125;  Elgin  Butter  Co. 
V.  Elgin  Creamery  Co.  156  111.  127 ;  Clinton 
Metallic  Paint  Co.  v.  New  York  MetaUic 
Paint  Co.  23  Misc.  66;  Glendon  Iron  Co.  ▼. 
Uhler,  75  Pa.  467,  15  Am.  Rep.  599;  Lea  ▼. 
Wolf,  13  Abb.  Pr.  N.  S.  389 ;  Wolfe  v.  Goul- 
ard,  18  How.  Pr.  64;  Binninger  v.  Wattles, 
28  How.  Pr.  206;  Koehler  v.  launders,  4S 
Hun,  48;  Laughman's  Appeal,  128  Pa.  I,  5 
L.  R.  A.  599 ;  Brooklyn  White  Lead  Co.  v. 
Masury,  26  Barb.  416;  Hoyt  v.  J.  T.  Lovett 
Co.  39  U.  S.  App.  1,  71  Fed.  Rep.  173,  17  a 
G.  A.  652,  31  L.  R.  A.  44 ;  Cahn  v.  Hoffman 
House,  7  Misc.  461;  Bolander  v.  Peterson, 
136  111.  215,  11  L.  R.  A.  350. 

Where  the  defendant  is  using  the  seo- 
graphical  word  untruthfally,  and  therefore 
not  in  the  exercise  of  any  right,  in  such  a 
case  the  plaintiff  will  receive  protection. 

Newman  v.  Alvord,  49  Barb.  588:  PUIS- 
bury-Washbum  Flour  Mills  Co,  v.  Eagle 
Co.  58  U.  S.  App.  490.  80  Fed.  Rep.  608,  30 
C.  G.  A.  380,  41  L.  R.  A.  162:  /^  Republigne 
Francaise  v.  Schultz,  57  Fed.  Rep.  37; 
Southern  White  Lead  Co.  v.  Cary,  25  Fed. 
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Hep.  125;  Collinaplatt  ▼.  Finlayson,  38  Fed. 
Kep.  693;  Siegert  v.  Findlater,  L.  R.  7  Ch. 
Div.  801;  Powell  ▼.  Birmingham  Vinegar 
Brexoery  Co,  [1896]  2  Ch.  54;  Gage-Douma 
<7o.  ▼.  Featherbone  Corset  Co.  83  Fed.  Rep. 
213. 

Where  the  defendant's  use,  though  truth- 
ful, is  not  a  necessary  use,  inasmuch  as  he 
can  exercise  his  legal  right  to  use  the  geo- 
^uphical  or  descriptive  word  in  some  other 
form  or  collocation  than  that  adopted  by  the 
plaintiff,  with  equal  advantage  to  himself 
so  far  as  legitimate  objects  are  concerned, 
in  such  a  case  the  courts  have  sometimes  in- 
terfered to  regulate  the  exercise  of  the  legal 
right,  by  requiring  the  defendant  to  refrain 
from  using  the  collocation  of  words  cm- 
ployed  by  the  plaintiff. 

Montgomery  v.  Thompson  [1891]  A.  C. 
"217 ;  Clark  Thread  Co.  v.  Armitage,  45  U.  S. 
App.  62,  74  Fed.  Rep.  936,  21  C.  C..A.  178; 
Johann  Hoff  v.  Tarrant  d  Co.  71  Fed.  Rep. 
163;  Wotherapoon  v.  Currie,  L.  R.  6  H.  L, 
508. 

There  are  also  two  apparent  exceptions 
to  the  generality  of  the  rule  that  descriptive 
words  (including  words  geographically  de- 
scriptive) are  for  descriptive  purposes; 
namely,  that  an  exclusive  right  may  be  sus- 
tained when,  as  used,  the  word  is  purely 
arbitrar}'. 

Siegert  v.  Findlater,  L.  R.  7  Ch.  Div.  801 ; 
Poirell  V.  Birmingham  Vinegar  Brewery  Co. 
tl896]  2  Ch.  54:  Uinc  v.  Lart,  10  Jur.  106; 
Uirst  V.  Denharn,  L.  R.  14  Kq.  542;  Floiach- 
mann  v.  Schuckmann,  62  How.  Pr.  s)2; 
Taylor  v.  Carpenter^  3  Story,  458;  Amos  H. 
Van  Horn  v.  Coogan,  52  N".  J.  Eq.  380. 

The  other  apparent  exception  is  that 
where  the  defendant's  use  is  merely  colorable 
— where  he  has  for  the  purposes  of  fraud  put 
himself  in  a  position  to  be  able  to  claim  the 
legal  right — the  color  of  right  will  be  disre- 
garded by  the  court  and  the  u^^e  treated  as  if 
unnecessary  and  in  effect  untruthful. 

Wilson  V.  T.  H.  Garrett  d-  Co.  47  U.  8. 
App.  250,  78  Fed.  Rep.  472,  24  C.  C.  A.  173 ; 
Pinet  V.  Maison  Louis  Pinet,  77  L.  T.  N.  S. 
613;  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.  89  Fed.  Rep.  487;  Gtbbie  v.  Stitt, 
82  Hun,  93;  Wotherspoon  v.  Currie,  L.  R. 
5  H.  L.  508. 

The  proposition  that  if  the  defendant  has 
deliberately,  and  with  fraudulent  intent, 
put  himself  in  position  to  exercise  the  legal 
right,  his  color  of  right  will  be  disregarded, 
is  not  universally  accepted. 

Glendon  Iron  Co.  v.  Uhler,  76  Pa.  467, 
15  Am.  Rep.  599. 

While  a  word  geographically  or  otherwise 
descriptive,  or  a  personal  name,  cannot  be 
appropriated  as  against  others  who  can  use 
it  witli  equal  truth,  the  second  comer  in  the 
field  will  not  be  allowed  to  use  the  word 
with  any  additions,  or  devices,  or  suppres- 
sion of  facts,  calculated  to  cause  defendant's 
article  to  be  mistaken  for  the  plaintiff's 
article,  nor  to  use  it  in  one  way  to  the  dam- 
age of  the  plaintiff  when  legitimate  pur- 
l)ose3  of  the  defendant  can  equally  well  be 
served  by  using  it  in  some  other  way.  In 
tl)e   absence  of   additions   or   suppressions, 
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and  when  the  defendant's  use  is  a  use  neces- 
sary to  give  him  legitimate  beneftt  of  his 
legal  right,  damage  resulting  from  defend- 
ant's use  is  damnum  absque  injuria,  without 
regard  to  the  purpose  of  the  defendant  in  ex- 
ercising his  right. 

Delaware  d  H.  Canal  Co.  v.  Clark,  13 
Wall.  311,  20  L.  ed.  581;  Columbia  Mill  Co. 
V.  Alcorn,  150  U.  S.  460,  37  L.  ed.  1144; 
Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U.  S. 
169,  41  L.  ed.  118;  Genesee  Salt  Co.  v.  Bur- 
nap,  67  Fed.  Rep.  534;  Lea  v.  Wolf,  13  Abb. 
Pr.  N.  8.  389;  Oppermann  v.  Waterman,  94 
Wis.  583;  Centaur  Co.  v.  Killenberger,  87 
Fed.  Rep.  725 ;  Walter  Baker  d  Co.  v.  San- 
ders, 51  U.  S.  App.  421,  80  Fed.  Rep.  889.  26 
C.  C.  A.  220;  Gebbie  v.  Stitt,  82  Hun,  93; 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.  89  Fed.  Rep.  487;  Rogers  v.  Wm. 
Rogers  Mfg.  Co.  35  U.  S.  A'pp.  848,  70  Fed. 
Rep.  1019,  17  C.  C.  A.  575;  Duryea  v.  Na- 
tional Starch  Mfg.  Co.  45  U.  8.  App.  649,  79 
Fed.  Rep.  651;  Wm.  Rogers  Mfg.  Co.  v. 
Rogers,  84  Fed.  Rep.  639;  De  Long  v.  De- 
Ijong  Hook  d  Eye  Co.  7  App.  Div.  33 ;  Gage- 
Doicns  Co.  V.  Featherbone  Corset  Co.  83  Fed. 
Rep.  213  iWalter  Baker  d  Co.  v.  Baker,  87 
Fed.  Rep.  209;  Turton  v.  Turton,  L.  R.  42 
Ch.  Div.  136;  Stuart  v.  F.  G.  Stewart  Co.  85 
Fed.  Rep.  778 ;  Candee  v.  Deere,  54  111.  439, 
5  Am.  Rep.  125;  Elgin  Butter  Co,  v.  Elgin 
Creamery  Co.  155  111.  127;  New  York  Ce- 
ment d  R.  Co.  V.  Coplay  Cement  Co.  44  Fed. 
Rep.  277,  45  Fed.  Rep.  212,  10  L.  R.  A.  833 ; 
Glendon  Iron  Co.  v.  Uh^er,  75  Pa.  467,  15 
Am.  Rep.  599;  Clinton  Metallic  Paint  Co.  v. 
New  York  Metallic  Paint  Co.  23  Misc.  66; 
Coffman  v.  Castner,  59  U.  S.  App.  35,  87  Fed. 
Rep.  457,  31  C.  C.  A.  55;  Reddaway  v.  Ban- 
ham  [1890]  A.  C.  199:  Wotherspoon  v.  Cur- 
rie,  L.  R.  5  H.  L.  508;  Thompson  v.  Mofit- 
gomery,  L.  R.  41  Ch.  Div.  42;  Powell  v. 
Birmingham  Vinegar  Brewery  Co.  [1896]  2 
Ch.  54  [1897]  A.  C.  710;  Linoleum  Mfg.  Co. 
V.  Nairn,  L.  R.  7  Ch.  Div.  834 ;  Evans  v.  Von 
Laer,  32  Fed.  Rep.  153;  Brooklyn  White 
Lead  Co.  v.  Masury,  25  Barb.  416;  Bolander 
V.  Peterson,  136  111.  215,  11  L.  R.  A.  350; 
Wilson  V.  T.  H.  Garrett  d  Co.  47  U.  8.  App. 
250,  78  Fed.  Rep.  472,  24  C.  C.  A.  173;  Dur- 
yea V.  National  Starch  Mfg.  Co.  45  U.  8. 
App.  649,  79  Fed.  Rep.  651. 

Holmes,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  bill  brought  to  enjoin  the  defend- 
ant from  advertising  its  wa^tches  as  the 
"Waltham  Watch"  or  "Waltham  Watchog," 
and  from  marking  its  watches  in  such  a  way 
that  the  word  "Waltham"  is  conspicuous. 
The  plaintiff  was  the  first  manufacturer  of 
watches  in  Waltham,  and  had  acquired  a 
great  reputation  before  the  defendant  began 
to  do  business.  It  was  found  at  the  hearing 
that  the  word  "Waltham,"  which  originally 
was  used  by  the  plaintiff  in  a  merely  geo- 
graphical sense,  now,  by  long  use  in  connec- 
tion with  the  plaintiff's  watches,  has  come  to 
have  a  secondary  meaning  as  a  designation 
of  the  watches  which  the  public  has  become 
accustomed  to  associate  with  the  name. 
This  is  Tecognv/sed  by  the  defendant  so  far 
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that  it  a^ees  that  the  preliminary  injunc- 
tion, granted  in  1890,  against  using  the 
combined  words  "Waltham  Watch"  or 
"Waltham  Watches'*  in  advertising  its 
watches,  shall  stand,  and  shall  be  embodied 
in  the  final  decree. 

The  question  raised  at  the  hearing,  and 
now  before  us,  is  whether  Ihe  defendant 
shall  be  enjoined  further  against  using  the 
words  "W^altham,"  or  "Waltham,  Mass.," 
upon  plates  of  its  watches,  without  some  ac- 
companying statement  which  shall  distin- 
guish clearly  its  watches  from  those  made  by 
the  plaintiff.  The  judge  who  lieard  the  case 
found  that  it  is  of  considerable  commercial 
importance  to  indicate  where  the  defendant's 
business  of  manufacturing  is  carried  on,  as 
it  is  the  custom  of  watch  manufacturers  so 
to  mark  their  w^atches,  but.  nevertheless, 
found  that  such  an  injunction  ought  to  issue. 
He  also  found  that  the  use  of  the  word  "Wal- 
tham," in  its  geographical  sense,  upon  the 
dial,  is  not  important,  and  should  be  enjoined. 

The  defendant's  position  is  that,  whatever 
itfi  intent  and  whatever  the  effect  in  divert- 
ing a  part  of  the  plaintiff's  business,  it  has 
a  right  to  put  its  name  and  address  upon  its 
watches;  that  to  require  it  to  add  words 
which  will  distinguish  its  watches  from  the 
plaintiff's  in  the  mind  of  the  f;;eneral  public 
is  to  require  it  to  discredit  them  in  advance; 
and  that  if  the  plaintiff,  by  its  method  of  ad- 
vertisement, has  associated  the  fame  of  its 
merits  with  the  city  where  it  makes  its 
wares,  instead  of  with  its  own  name,  that  is 
the  plaintiff's  folly,  and  cannot  give  it  a 
monopoly  of  a  geographical  name,  or  entitle 
it  to  increase  the  defendant's  burden  in  ad- 
vertising the  place  of  its  work's. 

In  cases  of  this  sort,  as  in  so  many  others, 
what  ultimately  is  to  be  worked  out  is  a 
point  or  line  between  conflicting  claims,  each 
of  which  has  meritorious  grounds,  and  woul4 
be  extended  further  were  it  not  for  the  oth- 
er. Boston  Ferrule  Co.  v.  HW.a,  169  Ma.ss.  1-47, 
149,  150,  20  L.  R.  A.  844.  It  is  desirable  that 
the  plaintiff  should  not  lose  custom  by  reason 
of  the  public  mistaking  another  manufac- 
turer for  it.  It  is  desirable  that  the  de- 
fendant should  be  free  to  manufacture 
watches  at  Waltham,  and  to  tell  the  world 
that  it  does  so.  The  two  desiderata  cannot 
both  be  had  to  their  full  extent,  and  wc  have 
to  fix  the  boundaries  as  best  we  can.  On  the 
one  hand,  the  defendant  must  be  allowed  to 
accomplish  its  desideratum  in  some  way, 
whatever  the  loss  to  the  plaintiff.  On  the 
other,  we  think,  the  cases  show  that  the  de- 
fendant fairly  may  be  required  to  avoid  de- 
ceiving the  public  to  the  plaintiff's  harm,  so 
far  as  is  practicable  in  a  commercial  sense. 
It  ia  true  that  a  man  cannot  appropriate  a 
geographical  name;  but  neither  can  he  a 
color,  or  any  part  of  the  English  language, 
or  even  a  proper  name,  to  the  exclusion  of 
others  whose  names  are  like  his.  Yet  a  color 
in  connection  with  a  sufficiently  complex 
combination  of  other  things  id  ay  be  recog- 
nized as  saying  so  circumstantially  that  the 
defendant's  goods  are  the  plaintiff's  as  to 
pass  the  injunction  line.  Neto  England  Aid 
d  Needle  Co,  v.  Marlborough  Awl  d  Needle 
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Co,  168  Mass.  154,  156.  So,  although  the 
plaintiff  has  no  copyright  on  the  dictionary, 
or  any  part  of  it,  he  can  exclude  a  defendant 
from  a  part  of  the  free  field  of  the  English 
language,  even  from  the  mere  use  of  generic 
words,  unqualified  and  unexplained,  when 
they  would  mislead  the  plaintiff's  customers 
to  another  shop.  Reddatcay  v.  Bankam^ 
[1896]  A.  C.  199.  So,  the  name  of  a  person 
may  become  so  associated  with  his  goods  that 
one  of  the  same  name  coming  into  the  busi- 
ness later  will  not  be  allowed  to  use  even  bis 
own  name  without  distinguishing  his  wares. 
Brinsn^ead  v.  Brinsmead,  13  The  Times  L.  R. 
3;  Reddaicay  v.  Banham  [189ti]  A.  C.  199, 
210.  See  Singer  Mfg.  Co.  v.  June  Mfg.  Co. 
163  U.  S.  169,  204,  41  L.  ed.  118,  131 :  AUe- 
gretti  Chocolate  Cream  Co.  v.  Keller,  85  Fed. 
Rep.  043.  And  so,  we  doubt  not,  may  a 
geographical  name  acquire  a  similar  .associ- 
ation with  a  similar  effect,  Montaotncry  v. 
Thomj^on  [1891]  A.  C.  217. 

Whatever  might  have  been  the  doubts 
some  years  ago,  we  think  that  now  it  is 
pretty  well  settled  that  the  plaintiff,  merely 
on  the  strength  of  having  been  first  in  the 
field,  may  put  later  comers  to  the  trouble 
of  taking  such  reasonable  precautions  as  are 
commercially  practicable  to  prevent  their 
lawful  names  and  advertisements  from  de- 
ceitfully diverting  the  plaintiff's  custom. 

We  cannot  go  behind  the  finding  that  sndi 
a  deceitful  diversion  is  the  effect,  and  in- 
tended effect,  of  the  marks  in  question.  We 
cannot  go  behind  the  finding  that  it  is  prac- 
ticable to  distinguish  the  defendant's 
watches  from  those  of  the  plaintiff,  and  that 
it  ought  to  be  done.  The  elements  of  the 
precise  issue  before  us  are  the  importance  of 
indicating  the  place  of  manufacture  and  the 
discrediting  effect  of  distinguishing  wofds 
on  the  one  side,  and  the  importance  of  pre- 
venting the  inferences  which  the  public  will 
draw  from  the  defendant's  plates 'as  they 
now  are,  on  the  other.  It  is  \iot  possible  to 
weigh  them  against  each  other  by  abstrac- 
tions or  general  propositions.  The  question 
is  specific  and  concrete.  The  judge  who 
heard  the  evidence  has  answered  it,  and  we 
cannot  say  that  he  was  wrong. 

Decree  for  plaintiff. 

The  decree  enjoined  defendant  generally 
from  using  the  words  "Waltham  watch"  or 
"Waltham  watches"  or  using  the  word  "Wal- 
tham" oUierwise  than  geographically  and 
"from  using  the  word  Waltham  with  or 
without  other  words  on  the  dials  of  its 
watches;  from  making,  selling,  or  disposing 
of  watches  or  parts  of  watches  having  plates 
inscribed  with  the  word  Waltham  unless  ac- 
companied by  the  word  "Mass."  and  unless 
there  is  also  prominently  collocated  with  the 
word  "Waltham"  the  words  "A  new  wateh 
company  at  Waltham  Est'd  1885,"  and  un- 
less its  corporate  name,  whether  in  full  or 
abbreviated,  is  printed  on  such  plates  in  let- 
ters easily  legible;  from  using  the  word 
"Waltham"  in  any  such  way  as  to  induoe  the 
belief  that  its  watches  are  made  hy  plaintiff; 
and  from  doing  anything  to  avail  itself  of 
the  reputation  of  the  plaintiff's  watches  to 
increase  the  sale  of  its  own. 
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1?. 
Oliver  M.  WING,  Admr.,  etc.,  of  Henry  F. 
Wing,  Deceased, 


GRAFTON  SAVINGS  BANK 

V. 

SAME. 
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An  executor  -will  not  be  personally 
bound  by  his  indorsement  of  commercial 
paper  by  the  words  "Estate  of  his  testator 
followed  by  his  own  name  "Executor.** 

(February  28,  1899.) 

EXCEPTIONS  by  defendant  to  a  ruling  of 
the  Superior  Court  for  Worcester  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  hold  defendant  liable  upon  an  indorsement 
on  certain  promissory  notes.     Sustained, 

These  actions  were  brought  to  hold  the 
Wing  estate  liable  for  indorsements  which  had 
been  made. by  Wing  as  executor  of  the  es- 
tate of  Jonathan  D.  Wheeler,  deceased.  The 
notes  had  originally  been  indorsed  by  Wheel- 
er and  were  renewed  by  the  indorsement  of 
H.  F.  Wing,  and  during  the  life  of  the  notes 
the  president  of  the  banks  told  Wing  that 
the  indorsements  bound  him  personally  and 
not  the  Wheeler  estate.  The  president  of 
the  banks  testified  that  when  the  Wing  in- 
dorsement  was  first  made  the  banks  ques- 
tioned his  right  to  indorse  the  notes  in  that 
way  and  from  that  time  constantly  took  the 
position  toward  him  of  absence  of  authority 
on  his  part  to  make  the  indorsement  so  as 
to  bind  the  estate. 

Mr.  Wing  at  the  same  time  claimed  that 
the  indorsements  were  proper.  Defendant 
retjuested  the  court  to  instruct  that  there 
was  no  indorsement  on  the  note  which  bound 
the  defendant's  testator  personally,  but  the 
court  refused  so  to  rule  and  found  for  plain- 
tiff in  each  case,  to  which  ruling  the  defend- 
ant excepted. 

The  facts  are  stated  in  the  opinion. 

Mesftrs,  Frank  P.  Gonlding  and  Will- 
iam C.  Mellis  for  plaintitf. 

Messrs.  Jolin  B.  Soott  and  T.  H.  Gage, 
Jr.,  for  defendant: 

The  indorsement  in  question  does  not  pur- 
port to  bind  Henry  F.  Wing  personally. 

The  renewal  notes  were  not  payment,  but 
an  extension  of  the  old  liability  of  Jona.  D. 
Wheeler. 

Tucka-  V.  Drake,  11  Allen,  145;  2  Dan. 
Neg.  Inst.  §§  1260  et  seq. 

Consequently  the  indorsements  were  not 
a  new  promise  to  pay,  and  do  not  impose  any 
new  liability  upon  the  estate,  but  were  prom- 
ises to  pay  a  debt  created  by  Wheeler,  and 
the  defendant's  intestate  was  liable  de  bonis 
testatoris. 

Note. — As  to  the  effect  of  the  qualifying  word 
"executor"  in  a  contract,  see  also  note  to  Rich 
V.  Sowles  (Vt.)  15  L.  R.  A.  850. 

As  to   indorsement   of  note   by  trustee,   see 
Tradesmen's  Nat.  Bank  v.  Looney   (Tenn.)    38 
Id.  R.  A.  ooT. 
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Luscomh  V.  Ballard,  5  Gray,  403,  dC  Am* 
Dee.  374  j  Dowse  v.  CoxCy  3  Bing.  26 ;  Pinveil 
V.  Graham,  7  Taunt.  581;  Ashhy  v.  Ashhy, 
7  Barn.  &  C.  444 :  Rose  v.  Bowler,  1  H.  BL 
108;  Segar  v.  Atkinson,  1  H.  Bl.  102;  Piper 
V.  Qoodioin,  23  Me.  251. 

If  the  estate  of  Jonathan  D.  Wheeler  was 
not  bound  by  the  form  of  indorsement,  it 
was  not  in  form  to  bind  Heni-y  F.  Wing  per- 
sonally, and  no  one  was  bound  by  it. 

Jefts  V.  York,  4  Cush.  371,  60  Am.  Dec. 
791,  10  Cush.  392;  Abbey  v.  Chase,  6  Cush. 
54;  Sanborn  v.  Neal,  4  Minn.  126,  77  Am. 
Dec.  502;  Taylor  v.  Shelton,  30  Conn.  122. 

The  indorsement  is  not  in  form  to  reject 
the  word  "executor"  as  surplusage  or  descrip- 
tio  personas, 

Dan.  Neg.  Inst.  $  262;  Rittenhouse  v. 
Ammerman,  64  Mo.  197,  27  Am.  Rep.  215; 
Taylor  v.  Shelton,  30  Conn.  122. 

If  the  executor  was  bound  by  the  indorse- 
ment, it  wa£i  only  on  a  promise  to  pay  out 
of  the  estate  of  Wheeler,  and  his  liabilitv  is 
dc  bonis  testatoris,  as  the  form  and  manifest 
intention  of  the  indorsement  was  to  limit 
the  payment  to  that  estate. 

1  Dan.  Neg.  Inst.  S  263 ;  Ohilds  v.  Monina, 
2  Brod.  &  B.  '460. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

These  are  two  actions  of  contract  against 
the  administrator  of  the  estate  of  Henry  F. 
Wing,  seeking  to  hold  him  upon  two  indorse- 
ments made  by  Henry  F.  Wing,  as  executor 
of  the  will  of  Jonathan  D.  Wheeler.  The 
indorsements  were  in  the  following  form: 

Estate  of  Jona.  D.  Wheeler, 

Henry  F.  Wing,  Executor. 

• 

A  majority  of  the  court  are  of  opinion 
that  these  words  mean,  "Estate  of  Wlieeler, 
by  Wing,"  and  therefore  that,  at  lea«t,  they 
failed  to  bind  Wing  by  contract.  It  is  quite 
true  that  the  law  does  not  know  the  estate 
of  a  dead  man  as  a  contractor,  and  that,  un- 
less the  fact  that  these  indorsements  were 
the  renewal  of  indorsements  by  Wheeler  in 
his  lifetime  makes  a  difference,  they  did  not 
b?nd  the  estate.  But  that  merely  shows  that 
the  indorsements  were  made  by  Wing  under 
a  mi  strike  of  law,  as  the  testimony  also 
proves  to  have  been  a  fact.  But  the  pres- 
ence of  Wing's  name  upon  the  paper,  and  his 
failure  to  bind  his  supposed  principal,  are 
not  enough  to  make  the  contract  his  own. 
Jcfts  V.  York,  4  Cush.  371,  50  Am.  Dec.  791, 
10  Cush.  392,  395,  396;  Abbey  v.  Chase,  6 
Cush.  54,  56,  57 ;  Taylor  v.  Shelton,  30  Conn. 
122.  If  a  man  does  not  purport  to  be  a 
party  to  negotiable  paper,  he  is  not  a  party 
to  it.  See,  further,  1  Dan.  Neg.  Inst.  4th 
ed.  §5  306-308;  Bartlett  v.  Tucker,  104 
Mass.  336,  6  Am.  Rep.  240.  It  is  true  that 
it  is  suggested  by  Mr.  Daniel  that,  in  such 
cases,  an  ambiguous  expression  may  be  in- 
terpreted to  bind  the  agent ;  but  neither  that 
suggestion,  nor  a  presumption  that  the  agent 
knew  the  law.  can  pervert  words  from  their 
meaning,  if  the  meaning  is  plain.  The  so- 
called  "presumption"  is  a  requirement,  not 
a  presumption  of  fact,  and  has  no  bearing 


683 


MaSSA^CHUSETTB  8UPBBMB  JUDICIAL  CoURT. 


or  weight  upon  the  construction  of  instru- 
ments. 

We  are  of  opinion  that  the  court  should 
have  ruled  that  the  defendant  was  not  liable. 

Exceptions  auatained: 


Margaret  C.  SPADE 

V. 

LYNN  &  BOSTON  RAILROAD. 


( 


.Mass ) 


"l.  A  paaarngrer  on  whom  a  drnnken 
man  Is  thrown  by  heiaa:  Jostled  while 
the  conductor  is  removing  another  drunlcen 
man  from  the  car  rightfully  and  without  neg- 
ligence has  no  right  of  action  therefor 
against  the  carrier. 

H.  The  enhancement,  because  of  frlflrht, 
of  the  damages  sustained  by  a  pas- 
senger on  whom  a  drunlcen  man  Is  thrown 
In  a  car  while  another  drunken  man  is  beihg 
removed  from  the  car  mast  be  limited  to  the 
fright  caused  by  the  {Personal  contact  with 
the  former,  and  cannot  extend  to  the  fright 
resulting  from  the  general  disturbance. 

3.  A  street-car  conductor's  knoTrledare 
of  the  peculiar  sensltlTcness  of  a  lady 
passenger  does  not  increase  the  carrier's  ob- 
ligation toward  her.  although  in  case  of  a 
wrong  toward  her  the  carrier  will  be  liable 
for  the  actual  consequences,  even  if  the  effect 
would  have  been  less  upon  a  normal  person. 

(January  16,  1899.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  nave  been  causea  by  defendant's  neg- 
ligence which  resulted  in  a  verdict  in  plain- 
tiff's favor.     Sustained. 

I'he  facts  are  stated  in  the  opinion. 

Mr.  C.  K.  Cobb  for  defendant. 

Messrs,  8.  L.  Whipple  and  W.  R.  Sears 
for  plaintiff. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  personal  injuries, 
whicfti  alreadv  has  been  before  the  court. 
168  Mass.  285,  38  L.  R.  A.  512.  At  the  sec- 
ond trial  the  evidence  was  that  the  defend- 
ant's conductor,  in  removing  a  drunken  man 
from  a  ear,  jostled  another  drunken  man, 
who  was  standing  in  front  of  the  plaintiff, 
and  threw  him  upon  her.  The  fall  upon  her 
seems  to  have  been  a  trifling  matter,  taken 
by  itself,  but  the  fright  caused  by  that  and 
the  rest  of  the  occurrences  in  the  car  resulted 
in  physical  injury.  The  case  comes  up  again 
upon  exceptions. 

The  juage  was  asked  to  direct  a  verdict 
for  the  defendant.  We  find  some  difficulty 
in  seeing  upon  what  ground  the  jury  were 
warranted  m  finding  for  the  plaintiff.  So 
far  as  appears,  the  conductor  was  acting 
rightly  in  putting  the  drunken  man  off  the 
car.     As  against  the  plaintiff,  he  was  doing 

Note. — For  former  report  of  this  case,  denying 
recovery  for  fright  alone,  see  Spade  v.  Lynn  & 
B.  R.  Co.  (Mass.)  88  L.  B.  A.  512. 
43  L.  XV.  A. 


one  of  the  things  which  she  had  to  contem- 
plate as  liable  to  happen,  when  she  got  into 
the  car.  We  all  know  that,  if  people  are 
standing  in  the  passageway  of  a  street  car, 
you  cannot  remove  a  man  forcibly  through 
the  passageway  without  more  or  leas  contact. 
If  the  fan  upon  the  plaintiff  w«is  the  neoes- 
sary  consequence  of  a  lawful  and  reasonable 
act,  then  it  was  one  of  the  risks  which  she  as- 
sumed when  she  took  her  passage. 

It  is  a  question  which  deserves  more  dis- 
cussion than  it  has  received,  whether  a  man 
is  answerable  for  an  injury  inflicted  upon  an 
innocent  stranger  knowingly,  of  with  suffi- 
cient notice  of  the  danger,  if  the  injury  is  an 
unavoidable  incident  of  lawful  self -protec- 
tion. It  might  be  said,  and  it  has  been  held, 
when  rt  is  a  question  of  paying  damages,  that 
a  man  cannot  shift  his  misrortunes  to  his 
neighbor's  shoulders.  Oilbert  v.  Sionej  Al- 
eyn,  36,  Style  72;  8cott  v.  Shepherd,  2  W. 
Bl.  892,  896;vCooley,  Torte,  p.  115.  See  ife- 
Leod  V.  J  ones,  105  Mass.  403,  405,  7  Am. 
Rep.  539;  Miller  v.  Horton,  152  Mass.  540, 
547,  10  L.  R.  A.  116;  Pierce  v.  Cunard  8,  S. 
Co.  153  Mass.  87,  90;  Whalley  v.  Lancashire 
&  r.  R.  Co.  L.  R.  13  Q.  B.  Div..  131.  And 
compare  the  rule  as  to  duress  in  contracts 
and  conveyances.  Fairhanhs  v.  Bno\c,  145 
Mass.  153,  155.  On  the  other  hand,  the  con- 
trary has  been  intimated  in  a  case  of  shopt- 
ing  in  self-defense,  the  injury  to  the  third 
person  being  treated  on  the  footing  of  acci- 
dent. Morris  v.  Piatt,  32  Conn.  75,  84.  See 
Bacon  Max.  Reg.  5,  6;  Addison,  Torta,  6th 
ed.  380,  383.  And  the  right  to  pull  down  a 
house  whon*the  destruction  is  neoessaxy  to 
stop  a  fire,  a^  it  usually  is  stated,  looks  the 
same  way.  See  Taylor  v.  Plymouth,  8  Met. 
462,  465;  American  Print  Works  v.  jLair- 
rence,  23  N.  J.  L.  590,  613,  57  Am.  Dec.  420. 
The  alleged  immunity  for  the  necessary  de- 
struction of  a  building  suggests  that  perhaps 
the  question  cannot  be  answered  in  general 
terms,  and  that  one  possible  distinction  may 
be  found  where  the  parties  have  a  common 
interest,  even  though  the  act  done  in  further- 
ance of  it  may  cause  more  harm  than  good  to 
the  plaintiff.  Perhaps  it  would  be  unsafe  to 
find  any  countenance  to  such  a  distinction  in 
decisions  ae  to  the  rights  of  landowners  or 
officials  in  diking  against  water  when  it  ap- 
pears as  a  common  enemy.  King  v.  Pagham 
Sewer  Comrs.  8  Barn.  4  C.  355;  KiHd  v. 
London  <€  N.  W.  R.  Co.  L.  R.  10  Excfa.  4, 
Compare  Whalley  v.  Lancashire  d  Y.  R.  Co. 
L.  R.  13  Q.  B.  Div.  131.  But  when  we  go  a 
step  further,  and  take  a  case  like  the  presenU 
where  all  parties  concerned  are  in  a  convey- 
ance, and  to  maintain  order  and  keep  the  oar 
clear  of  obnoxious  persons  is  the  defendant's 
right,  and  its  duty  to  the  plaintiff  and  the 
other  passengers,  no  passenger  can  complain 
of  any  consequence  which  the  performance  of 
that  duty  necessarily  entails.  We  assume 
for  present  purposes  that  carriers  of  passen- 
gers owe  the  same  degree  of  care  in  respect 
of  such  matters  as  they  owe  in  respect  of  the 
construction  and  management  of  their  vehi- 
cles, but,  if  that  care  is  shown,  probably  the 
injury  must  be  regarded  as  an  inevitable  ac- 
cident. As  to  whether  there  was  any  negli- 
gence in  the  manner  of  expelling  the  drunk- 
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•en  man,  or  otherwiae,  we  will  go  no  further 
than  to  say  that  it  has  not  been  pointed  out 
to  us.  We  need  not  decide  the  question,  as 
there  must  be  a  new  trial  for  another  reason. 

A  ruling  was  afik^  to  the  effect  thait  the 
plaintiff  could  recover  only  for  the  pain  and 
fright  caused  by  the  contact  with  her  person, 
and  not  for  such  mental  disturbance  and  in- 
jury as  was  caused  by  other  acts  of  the  con- 
ductor, and  the  general  disturbance  in  the 
x.*ar.  This  was  refused,  and  the  jury  were 
instructed  that  if  there  was  a  physical  in- 
Jury,  and  accompanied  by  it  there  was  fright 
which  operated  to  her  injury  in  body  or 
mind,  she  could  recover  for  tne  damage 
<;aused  by  tihe  fright,  and  the  jury  were  told 
that  they  might  take  all  that  happened  as 
one  whole.  The  effect  of  the  refusal  and  the 
instructions  appears  to  us  to  have  been  that, 
when  once  a  battery  of  the  plaintiff  was 
proved,  the  defendant  became,  or  might  be 
found,  liable  for  all  the  consequences  of  the 
disturbance  in  the  car,  and  of  the  plaintiff's 
fright,  however  caused.  We  do  not  so  under- 
stand the  law.  By  something  of  an  anoma- 
ly, consequences  of  the  defendant's  conduct 
which  would  not  of  themselves  constitute  a 
cause  of  action  mav  at  times  enhance  the 
damages,  if  the  conduct  has  some  other  con- 
sequence for  which  an  action  lies.  But  this 
further  liability  is  not  for  all  consequences 
of  the  defendant's  conduct,  but  for  conse- 
•quences  of  the  defendant's  wrong  to  the 
plaintiff.  The  wrong  to  the  plaintiff,  if 
any,  began  with  the  battery;  and  it  is  for 
the  consequences  of  the  battery  only  that  the 
•defendant  is  liable,  not  for  all  the  consequen- 
ces of  the  drunken  man's  presence  in  the  car, 
or  of  the  defendant's  attempt  to  remove  him. 
We  are  perfectly  aware  of  the  difficulty  of 
•discriminating.  But  it  seems  quite  possible 
in  this  case  that  the  plaintiff's  trouole  was 
•due,  in  subi^tance,  to  the  disturbance  as  a 
whole,  although  it  may  be  that  the  jury 
would  be  warranted  in  finding  that  the  im- 
pact upon  her  person  gave  toe  detonating 
spark,  without  which  she  would  not  have  col- 
lapsed. It  is  unnecessary  to  express  an  opin- 
ion whether  the  evidence  in  this  case  war- 
ranted l^e  latter  findinff. 

We  may  add  a  word  with  reference  to  a 
tinggestion  made  on  behalf  of  the  plaintiff 
:and  having  some  bearing  upon  the  eighth'  in- 
struction asked^  and  the  instructions  given. 
Tt  10  argued  that^  because  the  conductor  had 
Icnown  the  plaintiff  for  several  years,;  the  de- 
fendant's obligations  to  her  were  increased, 
if  the  jur^  believed  that  she  was  a  particu- 
larly sensitive  person,  and  that  the  conductor 
must  have  known  it.  We  regard  such  an 
argument,  even  to  the  jury,  as  wholly  inad- 
missible. Ordinary  street  cars  must  be  run 
with  reference  to  ordinary  susceptibilities, 
and  the  liability  of  their  proprietors  cannot 
be  increased  simply  by  a  passenger's  no- 
^tifying  the  conductor  that  he  has  unstable 
nerves.  In  this  case  it  was  left  to  the  jury 
to  say  whether  there  was  anything  that 
called  for  special  attention  to  the  plaintiff, 
"beyond  what  was  due  to  other  women.  Noth- 
ing is  pointed  out  to  us  aa  a  basis  for  such  in- 
creaaea  obligation,  except  the  conductor's  ac- 
quaintance with  the  plaintiff,  and  that  laid 


no  foundation  for  it.  We  should  add,  how- 
ever, to  avoid  being  misunderstood,  and  with 
reference  to  the  plaintiff's  tenth  request, 
that,  if  the  defendant's  servant  did  commit 
an  unjustifiable  battery  on  the  plaintiff's 
person,  the  defendant  must  answer  for  the 
actual  consequences  of  that  wrong  to  her  as 
she  was,  and  cannot  cut  down  her  damages 
by  showing  that  the  effect  would  have  been 
less  upon  a  normal  person.  Braithtoaite  v. 
HcUlf  168  Mass.  38,  40.  The  measure  of  the 
defendant's  duty  in  determining  whether  a 
wrong  has  been  committed  is  one  thing;  the 
measure  of  liflJt>ility  when  a  wrong  has  been 
committed  is  another. 
Eaceptiona  attatained. 


Ellen  B.  GANNON 

V. 

NEW  YORK,  NEW  HAVEN,  &  HARTFORD 
RAILROAD  COMPANY. 


( 


.Mass. 


) 


1.  The  reasonableness  of  tbe  eondnet 
of  a  ladjr  passenger  who  hurts  her  arm 
while  attempting  to  escape  in  haste  and  fright 
from  a  car  In  which  an  oil  lamp  has  blazed 
up,  and  oily  waste  with  which  a  brakeman 
tries  to  smother  the  flame  has  caught  fire,  la 
a  question  for  tbe  Jury. 

2«  Tbe  impulsiTe  and  vnarnarded  act 
o(  a  lady  passenger,  by  which  she  is  hurt, 
while  trying  to  escai>e  from  a  car  because  of 
a  reasonable  fear  due  to  mismanagement  of 
the  carrier,  la  to  be  deemed  a  consequence  of 
such  mismanagement,  for  which  the  carrier  is 
responsible. 

(March  8,  1800.) ' 

EXCEPTIONS  by  defendant  to  the  action 
of  the  Superior  Court  for  Barnstable 
County  allowing  a  suit  to  recover  damages 
for  personal  injuries  allied  to  have  been 
caused  by  defendant's  negligence  to  go  to  a 
jury  which  returned  a  verdict  in  plaintiff's 
favor.     Overruled, 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr,  H.  P.  HAniman  for  defendant. 

Meaara.  Oeorse  A.  Kins  and  Henry  K. 
Baker,  Jr^  for  plaintiff: 

The  lamp  in  use  by  the  defendant  corpora- 
tion was  defective  ana  unsafe,  and  there  were 
incompetence  and  negligence  in  deaiinff  with 
it  on  the  part  of  the  defendant's  employees. 

White  v.  Boaton  d  A.  R.  Co,  144  Mass. 
404. 

If  the  cooditionfl  created  by  the  defendant 
are  dangerous,  it  is  immaterial  that  the  plain- 
tiff mignt,  without  moving,  have  escaped  inr 

jmr- 

Note: — As  to  the  effect  of  peril,  real  or  ap' 
parent,  on  contributory  negligence,  see  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Lucas  (Ind.)  6  L.  K. 
A.  193  and  note;  Cody  v.  New  York  &  N.  E.  R. 
Co.  (Mass.)  7  L.  R.  A.  843,  and  note\  Mitchell 
V.  Southern  P.  R.  Co.  (Cal.)  11  L.  R.  A.  130 
and  lUite;  Kleiber  v.  People's  R.  Co.  (Mo.)  14 
L.  R.  A.  613. 

As  to  negligence  of  passenger  In  passing  from 
one  car  to  another,  see  McAfee  v.  Huidekoper 
(App.  D.  C.)  84  L.  R.  A.  720. 


AZ  L.  R.  A. 
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Cody  V.  yevD  York  A  N,  E.  R.  Go,  151  Mass. 
462,  7  L.  R.  A.  843 ;  IngaUs  v.  BilU,  9  Met. 
1,43  Am.  Dec.  346;  Sears  v.  Dennis,  105 
Mass.  310;  Worthen  t.  Grand  Trunk  R.  Co, 

125  Mass.   99;    Linnehan   v.   Sampson,   126 
Mass.  506,  30  Api.  Rep.  602. 

If  there  is  any  evidence  upon  which  it  is 
competent  for  the  jury  to  find  that  due  care 
wa;s  in  fa6t  exercised  the  case  resolves  itself 
into  a  question  of  fact  for  them. 

Mayo  V.  Boston  d  M,  R,  Co.  104  Mass. 
137;  Marsland  v.  Murray ,  148  Mass.  91; 
Kerrigan  \,  West  End  Street  R,  Co,  158 
Mass.  305;  Warren  V.Boston  d  M.  R,  Co.  163 
Mass.  484;  Tilton  v.  Boston  d  A.  R.  Co.  169 
Mass.  253. 

Even  if  the  court  were  disposed  to  regard 
the  plaintiff  as  exhibiting  on  the  whole  a 
want  of  due  care,  the  action  of  the  jury 
would  not  be  reversed. 

Mayo  V.  Boston  d  M.  R.  Co,  104  Mass.  137. 

Inference  of  due  care  may  be  drawn  from 
the  absence  of  negligence. 

Ibid.;  Peverly  v.  Boston,  136  Mass.  366, 
49  Am.  Rep.  37. 

The  danger  being  imminent  and  apparent, 
the  plaintiff,  in  endeavoring  to  escape  there- 
from, was  not  obliged,  in  order  to  be  in  the 
exercise  of  due  care,  to  use  the  same  caution 
and  prudence  in  her  movements  that  she 
woula  be  held  to  under  ordinary  circumstan- 
ces. 

Cody  V.  New  York  d  N.  E.  R,  Co,  151  Mass. 
462,  7  L.  R.  A.  843;  Linnehan  v.  Sampson, 

126  Mass.  506,  30  Am.  Rep.  692. 

HolsneSy  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  personal  injuries  suf- 
fered by  the  plaintiff  while  a  passenger  upon 
a  train  of  the  defendant.  The  case,  as  stat- 
ed by  the  plaintiff's  witnesses,  was  as  fol- 
lows: A  lamp  opposite  where  the  plaintiff 
was  sitting  blazed  up.  A  bystander,  and 
then  the  conductor,  tried  to  fan  out  the 
flame  with  their  hats,  but  did  not  succeed, 
and  the  plaintiff  changed  her  seat  to  the  oth- 
er end  of  the  car,  next  to  the  baggage  car. 
Tlien  a  brakeman  tried  to  smother  the  flame 
with  oily  waste,  which  caught  fire,  and 
blazed,  part  of  it  dropping  on  the  floor.  The 
flames  came  out  underneath  the  lamp.  The 
brakeman  got  down,  and  rushed  for  the  rear 
end  of  the  car,  and  it  looked  as  if  the  car  was 
on  fire.  Thereupon  the  plaintiff  rose  to  go 
into  the  baggage  car,  presumably  in  some 
haste  and  fright,  and  struck  her  arm,  hurt- 
ing her  ulnar  nerve  so  badly  that  she  fainted 
and  iell. 

An  expert  on  lamps,  who  was  a  passenger, 
testified  that  the  lamp  needed  more  care  than 
ordinary  lamps ;  that  the  means  used  to  put 
out  the  fire  were  dangerous;  and  that,  with 
proper  skill,  the  trouble  could  have  been 
avoided.  The  judge  refused  to  take  the  case 
from  the  jury,  and  the  defendant  excepted. 

The  judge  who  tried  the  case  was  right. 
We  cannot  fcay,  as  matter  of  law,  how  fright- 
ened the  plaintiff  was  or  ought  to  have  been, 
or  howjjreat  the  peril  of  fire  may  have  seemed. 
There  is  no  question  l»efore  us  of  the 
dejjreo  of  firmness  which  the  plaintiff  was 
bound  to  exhibit,  or,  more  accurately,  of  the 
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defendant's  immunity  from  consequences  due 
to  unstable  r.f  rves.  Spade  v.  Lynn  d  B.  R. 
(Mass.)  (Suffolk,  Jan.  16,  1899)  ante,  832. 
f  f  the  peril  seemed  imminent,  more  hasty  and 
violent  action  was  to  be«expected  than  would 
be  natural  at  quieter  moments;  and  suck 
conduct  is  to  be  judged  with  reference  to  the 
stress  of  appearances  at  the  time,  and  not 
by  the  cool  estimate  of  the  actual  danger 
foimed  by  outsiders  aiter  the  event.  See 
Linnehan  v.  Sampson,  126  Mass.  506,  511, 
512,  30  Am.  Rep.  692;  Hawks  v.  Locke,  139 
MjLSi.  205,  209;  Pomeroy  v.  Westfield,  154 
Mass.  462,  465.  We  cannot  say  that  an  im- 
pulsive, and  somewhat  unguarded,  rise  from 
her  seat  was  not  a  natural  and  reasonable 
consequence  of  the  situation  as  it  appeared 
to  the  plaintiff.  If  it  was,  and  if  her  fear 
was  reasonable, — ^which,  as  we  have  said, 
we  cannot  pronounce  it  not  to  have  been, 
whatever  we  may  conjecture  that  we  should 
have  thought  had  we  been  the  jury. — ^then 
the  plaintiff's  conduct  is  recognized  by  the 
law  as  a  consequence  of  the  defendant's  mis- 
management, for  which  it  is  responsible.  In- 
galls  V,  Bills,  9  Met  1,  43  Am.  Dec.  346; 
Svars  V.  Dennis,  105  Mass.  310.  313;  Cody  v. 
Xew  York  d  N.  E.  R,  Co.  151  Mass.  462,  468, 
469.  7  L.  R.  A.  843. 

The  case  of  Spade  v.  Lynn  d  B.  R.  Co.  169 
Muss.  285,  38  L.  R.  A.  512,  does  not  establish 
k  principle  contrary  to  that  of  the  foregoing 
doeiMions.  It  admits  that  principle,  and 
merely  sets  a  limit  to  its  logical  extent,  upon 
practical  considerations. 

Exceptions  overruled. 


Joshua  M.  SEARS 

V. 

BOARD  OF  ALDERMEN  of  Boston  et  oZ. 


( Mass. 


) 


1.  Tbe  lieneflt  to  alinttliifl:  prop«rtT 
from  tlie  viraterluir  of  a  street  in  front 
of  )t  may  be  such  an  improvement  to  the 
property  that  It  can  be  made  the  subject  of 
an  assessment  upon  It. 

a.  ABsesameiits  for  tl&e  aprlnkllair  of 
streets  within  a  certain  territory  may  be 
lawfully  made  apon  abutting  property,  al- 
though the  sprinlcling  of  other  parts  of  the 
city  Is  done  at  the  public  expense. 

8.  The  frontacre  rule  of  assessments 
for  ^vaterlnfl:  streets  may  be  upheld  when 
it  does  not  appear  that  as  applied  to  the  prop- 
erty assessed  it  Is  not  an  approximately  ac- 
curate method  of  determining  benefits. 

4.  Street-sprlnklina:  assessments  ntade 
hy  a  superintendent  of  streets  by  di- 
rection of  the  board  of  aldermen,  and  reported 
to  them,  may  be  regarded  as  made  by  the  al- 
dermen themselves,  wh^i  they  have  made  an 
appropriation  based  on  tbe  report. 

(Mar<^  8,  1S90.) 

Note. — For  street  sprinkling  as  a  local  Ibh 
provemcnt,  see  Chicago  y.  Blair  (III.)  24  L.  R. 
A.  412,  and  note. 

For  an  ordinance  requiring  street-ralliray 
companies  to  sprinkle  streets,  see  State  r. 
New  Orleans  City  &  Lake  R.  Co.  (La.)  39  L.  B. 
A.  018. 


1890. 


Seabs  y.  BoASD  ov  Aldbbmen. 
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PETITION  for  a  writ  of  certiorari  to  quash 
certain  alleged  erroneous  assessments  for 
street  sprinkling.    Dismissed. 

In  1897  the  legislature  passed  an  act  rela- 
tive to  the  watering  of  streets  in  cities. 
Til  is  statute  gave  auUiority  to  assess  the  ex- 
pense of  watering  in  whole  or  in  part  upon 
abutting  owners.  The  city  council  of  Boston 
by  order  approved  April  18,  1898,  determined 
that  all  streets  or  portions  of  streets  lying 
within  the  central  portion  of  the  city  should 
be  watered  in  whole  at  the  expense  of  the 
abutters,  and  that  ail  other  streets  and  por- 
tions of  streets  should  be  watered  in  whole 
at  the  expense  of  the  city.  The  board  of  al- 
dermen authorized  the  superintendent  of 
streets  to  determine  the  amount  of  the  as- 
sessment for  street  watering  to  be  laid  upon 
the  estates  abutting  upon  the  streets  witmn 
the  part  of  the  city  designated  to  be  watered 
by  assessment.  Seventy-nve  thousand  dollars 
was  appropriated  for  watering  those  streets 
to  be  raised  by  assessments  upon  ahutting 
property.  The  superintendent  of  streets 
made  a  Ijlst  of  the  streets  or  portions  of 
streets  which  the  city  had  determined  should 
be  watered,  specifying  the  number  of  linear 
feet  of  each  estate  upon  the  street.  Tlio 
amount  of  assessment  was  fixed  for  5  cents 
per  front  foot.  The  computation  showed 
that  the  amount  necessary  to  be  raised  was 
$138,511,  and  the  aldermen  appropriated  the 
difference  between  the  amount  already  ap- 
propriated and  that  sum  for  the  purpose  re- 
quired, and  the  list  of  estates  subject  to  aA- 
ses^sment  was  sent  to  the  assessors. 

Further  facts  appear  in  the  opinion. 

Mr,  Oluirles  F.  Ohoate,  Jr.,  for  peti- 
tioner : 

This  assessment  is  not  a  valid  exercise  of 
the  taxing  power. 

Street  watering  is  not  a  matter  which  can 
legally  be  made  uie  subject  of  a  local  assess- 
ment. 

The  justification  for  a  local  assessment  is 
an  added  value  conferred  upon  the  land  ben- 
efited by  any  public  improvement.  By  this 
benefit  is  meant  a  peculiar  special  benefit 
which  accrues  to  those  whose  land  is  directly 
affected,  and  peculiarly  enhanced  in  value  by 
the  improvement. 

Wright  v.  Boston,  9  Gush.  233;  Boston  ▼. 
Boston  d  A.  R.  Co.  170  Mass.  95;  Thomas  v. 
Gain,  35  Mich.  162,  24  Am.  Rep.  635;  Tide- 
water Co.  V.  Coster,  18  N.  J.  Eq.  519,  90  Am. 
Dec.  634;  Norwood  v.  Baker,  172  U.  S.  269, 
43  L.  ed.  — ;  Stuart  v.  Palmer,  74  N.  Y. 
189,  30  Am.  Rep.  289;  Macon  v.  Patty,  57 
Miss.  378,  34  Am.  Rep.  451;  Taylor  v.  Pal- 
mer^ 31  Cal.  254;  Hammett  v.  Philadelphia, 
65  Pa.  146,  3  Am.  Rep.  615;  Oliver  v.  Wash- 
ington Mills,  11  Allen,  268. 

To  justify  an  assessment,  a  taking  of  a 
man's  property  to  pay  for  an  improvement, 
it  is  to  be  implied  that  the  property  is  tak- 
.  en,  not  without  compensation,  but  because 
a  corresponding  benefit  of  equal  value  has 
been  conferred. 

Washington  Avenue,  69  Pa.  364,  8  Am. 
Rep.  255. 

The  division  of  the  city  into  two  districts, 
one  of  which  is  to  be^  a  taxing  district  and 
the  other  a  non taxing  district,  is  entirely  ar- 
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bitrary  and  unreasonable,  and  is  contrary  to 
constitutional  provisions  and  unwarranted 
by  the  statute. 

Dill.  Mun.  Corp.  §  761 ;  Stuart  v.  Palmer, 
74  N.  Y.  189,  30  Am.  Rep.  289;  Dorgan  v. 
Boston,  12  Allen,  223. 

The  board  of  aldermen  never  estimated 
and  determined  the  expense  of  watering  the 
streets  within  the  red  line,  nor  the  rate  to  be 
assessed  upon  each  linear  foot  of  frontage 
upon  the  estates  within  the  district  upon 
wnich  the  cost  of  watering  was  to  be  assessed 
upon  the  abutters. 

The  statute  delegating  power  to  charge 
property  of  individuals  with  local  assess- 
ments must  be  strictly  construed;  any  de- 
parture from  the  formula  of  the  statute  vi- 
tiates all  proceedings. 

Merritt  v.  Portchester,  71  N.  Y.  309,  27 
Am.  Rep.  47;  Bowditch  v.  Superintendent  of 
Streets,  168  Mass.  239. 

If  it  was  the  duty  of  the  board  of  alder- 
men to  determine  the  rate  per  linear  foot  in 
the  first  instance,  this  duty  could  not  be  dele- 
gated to  any  other  officer. 

St.  Louis,  Murphy,  v.  Clemens,  43  Mo. 
395 ;  Ruggles  v.  Collier,  43  Mo.  353. 

Mr.  Thomas  M.  Babson,for  defendants: 

Local  assessments  or  taxes  of  this  kind 
have  been  uniformly  sustained  by  the  court 
where  there  has  been  a  special  benefit  or  ad- 
vantage to  the  property  taxed. 

Dorgan  v.  Boston,  12  Allen,  234;  Howe  v. 
Cambridge,  114  Mass.  388;  Chapin  v.  Wor- 
cester, 124  Mass.  464;  Jones  v.  Boston,  104 
Mass.  461 ;  Grace  v.  Newton  Bd.  of  Health, 
135  Mass.  493. 

Such  assessments  have  been  uniformly  sus- 
tained ax^d  the  laws  imposing  them  held  con- 
stitutional, even  if  no  jury  trial  is  provided 
for  by  the  act,  provided  that  the  estates  as- 
sessed are  specially  benefited,  and  that  the 
assessments  are  made  in  a  way  which  is  equal 
and  proportional  between  the  estates. 

Burnett  v.  Sacramento,  12  Cal.  83,  73  Am. 
Dec.518 ;  Nichols  v.  Bridg€port,23  Conn.  189, 
60  Am.  Dec.  636;  Hayden  v.  Atlanta,  70  Ga. 
817;  Adams  County  v.  Quincy,  130  III.  566, 
6  L.  R.  A.  156;  Palmer  v.  Stumph,  29  Ind. 
329;  Bradley  v.  McAtee,  7  Bush,  667,  3  Am. 
Rep.  309;  Brewster  v.  Syracuse,  19  N,  Y. 
118;  Hammett  v.  Philadelphia,  65  Pa.  146, 
3  Am.  Rep.  615, 

Taxes  or  special  assessments  can  be  levied 
on  territory  carved  out  of  a  town  or  city  for 
purposes  which  specially  benefit  the  owners 
of  real  estate  in  such  territory,  even  if  such 
benefit  is  not  permanent  but  transient. 

Thaxter  v.  Jones,  4  Mass.  570;  Adams  v. 
Howe,  14  Mass.  340, 7  Am.  Dec.  216 ;  Iglee  v. 
Bosworth,  6  Pick.  498,  16  Am.  Dec.  419; 
Amesbury  Nail  Factory  Oo.  v.  Weed,  17 
Mass.  53 ;  Pond  v.  Negus,  3  Mass.  230,  3  Am. 
Dec.  131;  Blackstone  v.  Taft,  4  Gray,  250; 
Waldron  v.  Lee,  5  Pick.  323 ;  Bacon  v.  Thir- 
teenth School'Dist.  97  Mass.  421 ;  Section  4, 
of  chap.  81  of  1786;  Wood  v.  Waterrille,  6 
Mass.  296;  Dwight  v.  Springfield  Centre  Fire 
Dist.  11  Met.  374;  Weymouth  d  B.  Fire  Dist. 
V.  Norfolk  County  Comrs.  108  Mass.  142. 

A  town  can  act  by  confirming  and  accept- 
ing the  doings  of  a  committee  or  oiner  offi- 
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cers  or  hgenta  of  the  town,  as  effectually  as 
though  a  previous  vote  had  been  passed. 

Cra/wshaw  v.  Roxbury,  7  (Jray,  374;  Niles 
V.  Patch,  13  Gray,  261 ;  Stimpson  v.  Maiden, 
109  Mass.  313;  AWin^ton  v.  Peiroe,  122  Ma4B8. 
270. 


^wlton,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  certiorari 
to  quaah  alleged  illegal  assessments  laid  to 
meet  the  cost  of  watering  streets  in  the  city 
of  Boston,  under  Stat.  1897,  chap.  419.  The 
first  and  most  important  question  in  the  case 
is  whether  this  statute  is  constitutional.  The 
right  of  the  legislature  to  raise  money  by 
taxation  is  founded  upon  article  4,  |  1,  chap. 
1  of  the  Constitution  of  the  commonwcaltn. 
Under  this  article  there  is  authority  "to  im- 
pose and  levy  reasonable  duties  and  excises 
upon  any  produce,  goods,  wares,  merchan- 
dise, and  commodities,"  etc.  This  authori- 
ty we  need  not  consider  in  the  present  case. 
Secondly,  there  is  authority  "to  impose  and 
levy  proportional  and  reasonable  assess- 
ments, rates,  and  taxes  upon  all  the  inhabit- 
anrts  of,  and  persons  resident  and  estates  ly- 
ing within  Uie  said  commonwealth."  The 
watering  of  streets  in  thickly  settled  por- 
tions of  cities  is  such  a  public  benefit  that  it 
legitimately  may  be  provided  for  at  the  pub- 
lic expense.  So  far  as  it  promotes  the  com- 
fort, convenience,  and  prosperity  of  the  peo- 
ple generally  as  distinguished  from  landown- 
ers, it  should  be  provided  for  by  general  tax- 
ation, which  involves  the  assessment  of  pro- 
portional and  reasonable  taxes  upon  all  per- 
sons and  property  within  the  city.  The 
statute  purports  to  authorize  every  city,  not 
only  'to  "appropriate  money  for  watering  the 

fmblic  ways,  or  portions  thereof,  within  its 
imits,  at  the  expense,  in  whole  or  in  part,  of 
the  city,"  but  also  to  "determine  that  certain 
other  public  ways  or  portions  thereof  shall 
be  watered  at  the  expense  in  whole  or  in  part 
of  the  abutters  thereon."  Stat.  1897,  chap. 
419,  §  1.  This  last  provision  calls  for  an- 
other kind  of  taxation,  which  is  local  and 
special. I  Such  taxation,  under  the  Consti- 
tution, can  only  exist  when  there  is  a  special 
or  peculiar  benefit  to  certain  real  estate,  dif- 
ferent from  that  which  is  received  by  the  in- 
habitants generally.  The  owners  of  the  land 
upon  which  such  an  assessment  is  made  must 
pay  the  same  share  of  the  general  taxes  in 
proportion  to  the  value  of  their  property  that 
other  persons  pay.  As  the  Constitution  re- 
quires that  taxes  shall  be  proportional  and 
reasonable,  this  additional  special  tax  can 
be  justified  only  when  there  is  a  special  ben- 
efit to  property  from  the  expenditure  on  ac- 
count of  which  the  assessment  is  made. 
Wright  v.  Boston,  9  Cush.  233,  234;  Proprie- 
tors of  Mt.  Auburn  Cemetery  v.  Ca/mbridge, 
150  Mass.  12-14,  4  L.  R.  A.  836;  Dorgan  v. 
Boston,  12  Allen,  233-237;  Boston  v.  Boston 
d  A,  R,  Co.  170  Mass.  96;  Norwood  v.  New 
•  York  d  N,  E.  R.  Co.  161  Mass.  269-264,  24 
L.  R.  A.  158;  Norwood  v.  Baker,  172  U.  S. 
269,  43  L.  ed.  — ;  Stuart  v.  Palmer,  74  N. 
Y.  189,  30  Am.  Rep.  289;  Sharpe  v.  8peir,  4 
Hill',  82;  Hammett  ▼.  Philadelphia,  65  Pa. 
146-157,  3  Am.  Rep.  615;  Tidewater  Co.  v. 
43  L.  R.  A. 


Coster,  18  N.  J.  Eq.  527,  90  Am.  Dec  634; 
Norfolk  V.  Chamberlain,  89  Va.  196-213; 
Nichols  V.  Bridgeport,  23  Conn.  189,  60  Am. 
Dec.  636;  Thomas  v.  (hiin,  35  Mich.  162.  24 
Am.  Rep.  535;  Taylor  v.  PtUmer,  31  Cal.254; 
Sheehan  v.  Good  Samaritan  Hospital,  50  Mo. 
155, 11  Am.  Rep.  412. 

In  the  last  analvsis,  t^e  assessment  is  not 
laid  as  a  part  of  the  burden  of  public  expen- 
diture put  upon  the  land;  for  the  burdens 
which  are  smctly  public  are  to  be  shared 
proportionally  by  all  the  people,  according  to 
the  value  of  their  taxable  property.  It  is 
rather  in  the  nature  of  a  diminution  of  that 
which  at  first  is  a  public  burden,  by  subtract- 
ing from  it  the  amount  of  the  special  en- 
hancement of  value  of  private  property  from 
the  expenditure  of  public  money  in  part  for 
its  benefit.  It  is  taxation  in  IJ^e  sense  that 
it  is  a  distribution  of  that  which  is  original- 
ly a  public  burden,  growing  out  of  an  expen- 
diture primarily  for  a  public  purpose. 

It  is  a  grave  question  whether  the  benefit 
that  comes  to  abutting  property  from  the  wa- 
tering of  the  street  in  front  of  it  is  such  an 
improvement  to  the  property  that  it  can  be 
ma!de  the  subject  of  an  assessment  upon  it. 
There  must  be  a  real  substantial  enhance- 
ment of  value  growing  out  of  a  public  woxlk 
to  warrant  an  assessment  of  special  taxe 
upon  particular  estates  on  account  of  it.  The 
watering  of  streets  produces  only  transitory 
effects,  and  makes  no  permanent  change  in 
th^"  condition  of  the  property.  It  greatly 
promotes  the  health  and  comfort  of  the  peo- 
ple generally,  who  use  the  streets  from  Uncw 
to  time,  but  its  greatest  benefit  is  to  the 
abutting  estates  as  places  for  residence  or 
the  transaction  of  business.  Indeed,  so 
much  more  important  to  the  occupants  than 
to  the  general  public  have  been  the  benefits 
from  watering  streets  that  until  lately  the 
expense  of  the  work  in  this  commonwealth 
has  usually  been  borne  by  the  abutters,  who 
have  procured  the  watering  to  be  done  by  pri- 
vate contractors.  If  a  special  benefit,  ac- 
cruing from  dav  to  day,  which  very  materi- 
ally increases  the  rental  value  of  real  estate 
by  reason  of  the  proximity  of  the  property  to 
the  place  where  the  beneficial  work  m  done, 
can  be  treated  as  an  improvement  within  the 
reason  of  the  rule  which  permits  special  as- 
sessments, then  such  assessments  may  be 
made  to  pay  the  expen^  of  watering  streets. 
With  some  hesitation,  we  hold  that th«re  is  an 
improvement  of  private  property  when  this 
work  is  done  by  a  city,  which  may  warrant 
an  assessment  upon  the  abutters.  It  was  so 
held  in  State,  Stateler,  v.  Reis,  38  Minn.  371, 
and  in  Reinhin  v.  Fuehring,  130  Ind.  382,  15 
L.  R.  A.  624,  although  the  cases  generally 
which  uphold  such  assessments  relate  to  im- 
provements of  a  permanent  diaraeter.  Many 
improvements  frcmi  which  real  estate  receives 
an  incidental  advantage  are  held  to  justify 
only  general  taxation.  Hammett  ▼.  Pkila- 
delphta,  65  Pa.  146,  3  Am.  Rep.  615;  Wash- 
ington Avenue,  69  Pa.  352,  8  Am.  Rep.  255; 
Erie  v.  RusseU,  148  Pa.  384-386;  Dyar  ▼. 
Parmington,  70  Me.  527;  State,  Modoaky, 
v.  Chamberlin.  37  N.  J.  L.  388;  Dietm  r. 
Neendh,  91  Wis.  422-427,  and  91  Wis.  430. 
Treating  the  watering  of  a  ^eet  in  a  city 
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as  a  wor^  which  may  oause  a  direct,  special, 
and  peculiar  benefit  to  abutting  eatates,  and 
thus  enhance  their  value  so  long  as  it  con- 
tinues, we  come  to  the  question  whether  the 
mode  of  assessment  directed  by  this  statute 
is  within  the  constitutional  power  of  the  lec- 
islature.  Section  2  of  the  statute  is  as  fol- 
lows: 'It  a  cit^  shall  determine  that  the 
streets  or  certain  streets  or  portions  of 
streets  witliin  its  limits  shall  be  watered  in 
whole  or  in  part  at  the  expense  of  the  abut- 
ters, the  expense  of  the  watering  of  su<^ 
streets  or  portiops  of  streets  for  that  munici- 
pal year,  and  the  proportion  of  such  expense 
to  be  borne  by  abutters,  and  the  rate  to  be 
assessed  upon  each  linear  foot  of  frontage  of 
estate  upon  such  streets  or  portions  thereof, 
shall  be  estimated  and  determined  by  the 
board  of  aldermen,  and  the  expense  so  de- 
termined of  such  watering  to  be  borne  by  the 
abutters,  shall  be  assessed  in  the  manner 
hereinafter  provided  upon  the  estates  abut- 
ting on  such  streets  or  portions  of  streets  in 
proportion  to  the  number  of  linear  feet  of 
each  estate  upon  the  street  or  portion  thereof 
so  watered."  Section  3  proviaes  for  a  deter- 
mination of  the  amount  of  the  assessments, 
either  by  the  board  of  aldermen,  or  by  that 
one  of  several  other  specified  boards  of  public 
officers  which  the  aldermen  may  designate. 
Section  4  declares  that  each  assessment  shall 
be  a  lien  upon  the  estate  on  which  it  is  laid, 
and  directs  the  collection  of  assessments  in 
like  manner  as  other  taxes  are  collected,  aiid 
provides  for  abatements.  It  is  now  estab- 
lished by  the  highest  judicial  authority  that 
such  assessments  cannot  be  so  laid  upon  any 
estate  as  to  be  in  substantial  excess  of  the 
benefit  received.  The  case  of  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  , — ,  contains 
an  elaborate  discussion  of  the  subject,  with  a 
citation  of  authorities  from  many  of  the 
states,  and  holds  that  a  local  assessment  for 
an  amount  in  substantial  excess  of  the  bene- 
fit received  is  in  violation  of  the  14th  AmenJ- 
ment  to  the  Constitution  of  the  United 
States,  inasmuch  as  it  would  deprive  one  of 
his  property  without  compensation,  and  so 
without  due  process  of  law.  The  authority 
of  this  case  is  controlling  in  all  state  courts, 
and,  if  it  were  not,  it  is  in  accordance  with 
sound  principles,  and  with  the  great  weight 
of  authority  in  other  courts.  The  principles 
which  have  often  been  stated  by  this  court 
lead  to  the  same  result.  Boston  v.  Boston  d 
.4.  R.  Co.  170  Mass.  95-101,  and  cases  cited. 
The  case  of  Kingman,  Petitioner,  163  Mass. 
500,  12  L.  R.  A.  417,  dealt  with  a  legislative 
distribution  of  public  burdens  among  differ- 
ent political  suodivisions  of  the  common- 
wealth, and  the  language  in  it  must  be  con- 
strued in  reference  to  tlie  facts  to  which  it 
relates.  The  right  to  apportion  public  bur- 
dens among  cities,  towns,  and  counties,  as  it 
deems  reasonable  in  reference  to  benefits  and 
to  other  considerations  which  are  not  cap- 
able of  exact  estimation  in  money,  is  within 
the  power  of  the  legislature,  under  the  first 
part  of  article  4,  §  1,  chap.  1,  of  the  CJonetitu- 
tion,  and  is  not  the  same  as  the  right  to  im- 
pose and  levy  taxes  upon  individuals.  It  is 
of  the  same  nature  as  the  right  to  create, 
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change,  or  abolish  cities,  towns,  or  other  po- 
litical subdivisions  of  the  commonwealth. 

While  these  assessments  must  be  founded 
upon  benefits,  the  courts  have  generally  rec- 
ognized the  difficulty,  and  in  many  oases  the 
impracticability,  of  attempting  to  estimate 
benefits  to  estates  one  by  one  without  some 
rule  or  principle  of  general  application  which 
will  make  the  assessments  rea'sonable  and 
proportional,  according  to  the  benefits.  Ac- 
coraingly,  the  determination  of  such  a  rule 
or  principle  by  the  legislo/ture  itself,  or  by 
the  tribunal  appointed  by  the  legislature  to 
make  the  assesements,  has  commonly  been 
upheld  by  the  courts.  If,  however,  its  ef- 
fect plainly  is  to  make  an  assessment  upon 
any  estate  substantially  in  excess  of  the  ben- 
efit received,  it  is  set  aside.  Weed  v.  Boa- 
ton^  172  Mass.  28,  42  L.  R.  A.  642 ;  Village  of- 
Nortoood  V.  Baker,  172  U.  S.  269,  43  L.  ed. 
— .  Assessments  of  special  taxes  by  an  es- 
timate of  the  particular  benefits  to  each  lot, 
by  measurement  of  the  amount  of  frontage 
upon  a  street  or  sewer,  by  the  measurement 
Of  the  area  of  the  lots,  and  by  a  valuation  of 
the  property,  have  all  been  sustained. 
Springfield  v.  Gay,  12  Allen,  612 ;  Dorgan  v. 
Boston,  12  Allen,  223;  Doumer  v.  Boston,  7 
Cush.  277;  Wright  v.  Boston,  9  Cush.  233; 
Workman  v.  Worcester,  118  Mass.  168 ;  Keith 
V.  Boston,  120  Mass.  108;  Snoto  v.  Fitchburg, 
136  Mass.  183;  Howe  v.  Cambridge,  114 
Mass.  388;  Chapin  v.  Worcester,  124  Mass. 
464;  Camden  v.  Johnson,  104  Mass.  491; 
Leominster  v.  Conant,  139  Mass.  384.  But, 
as  we  have  already  intimated,  the  only 
ground  on  which  they  can  properly  rest  is 
that  they  are  methods  reasonably  determined 
upon,  by  the  tribunals  charged  with  the 
duty  of  determining,  in  reference  to  the  as- 
certainment of  the  benefits  actually  received 
by  the  different  estates  on  which  asses'i- 
ments  are  to  be  laid.  It  may  be  that,  in  the 
light  of  recent  decisions,  some  of  these  cases 
would  have  been  decided  differently;  but, 
in  general,  they  rest  on  sound  principles,  on 
the  grounds  already  stated.  Most  of  our 
cases  and  our  statutes  assume,  under  the 
Constitution,  that  these  assessments,  like 
other  taxes,  are  to  be  reasonable,  and,  in  a 
general  sense,  proportional. 

Under  the  present  statute,  it  is  implied 
that  the  board  of  aldermen  and  the  tribunal 
making  assessments  will  proceed  upon  cor- 
rect principles,  and  assess  according  to  the 
benefits  received,  unless  the  requirement  that 
the  assessments  are  to  be  ''m  proportion  to 
the  number  of  linear  feet  of  each  estate  up- 
on the  street  or  portion  thereof  so  watered"  is 
objectionable,  as  founded  on  a  wrong  prin- 
ciple. Such  requirements  in  regard  to  ordi- 
nary estates  fronting  upon  streets  and  sew- 
ers have  often  been  upneld.  On  the  other 
hand,  in  reference  to  estates  differently  sit- 
uated, they  sometimes  would  call  for  assess- 
ments far  beyond  any  benefit  received,  and 
would  therefore  be  unconstitutional  and 
void.  Weed  v.  Boston,  172  Mass.  28,  42  L. 
R.  A.  642.  No  facts  appear  in  the  present 
case  to  show  that  this  rule  is  not  proper  in 
its  application  to  the  petitioner's  estates,  as 
a  method  of  determining  benefits  with  such 
approximation  to  accuracy  as  can  reasonably 
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be  required.  There  may  be  unoccupied  lands 
in  the  city  which  are  eo  situated  that  they 
could  receive  no  substantial  benefit,  either 
actually  or  potentially,  from  the  watering  of 
adjacent  streets,  so  long  as  they  remain  in 
their  present  condition.  Assessments  made 
upon  such  lands  might  be  void;  but,  as  the 
case  does  not  disclose  such,  we  have  no  oc- 
casion to  consider  them.  We  see  no  reason 
why  the  legislature  may  not  authorize  a  city 
to  water  some  of  its  streets  at  tne  public  ex- 
pense, and  to  assess  benefits  for  the  water- 
ing of  others  upon  abutters,  as  it  deems  best. 
As  a  result,  some  landowners  get  the  benefit 
of  watering  streets  adjacent  to  their  estate 
without  paying  for  the  special  benefit.  But 
perfect  equality  in  the  distribution  of  public 
burdens  is  not  attainable.  We  are  therefore 
of  opinion  that,  in  its  application  to  the  facts 
of  the  present  case,  the  statute  is  constitu- 
tional. 

If  the  aldermen  might  cause  some  of  the 
streets  to  be  watered  at  the  expense  of  the 
city,  and  others  to  be  watered  at  the  expense 
of  the  abutters,  it  is  not  shown  that  their  de- 
termination in  regard  to  it  was  improper. 


Although  the  proceedings  were  in  some 
spects  informal,  we  see  no  fatal  error  in 
them.  We  are  inclined  to  agree  with  the  pe- 
titioner's counsel  in  his  contention  that  the 
determination  of  the  expense  of  watering 
streets  to  be  watered  in  whole  or  in  part  at 
the  expense  of  the  abutters,  and  the  propor- 
tion of  such  expense  to  be  borne  by  the 
abutters,  and  the  rate  to  be  assessed  npon 
efiu:h  linear  foot  of  frontege  of  estates  upon 
which  such  streets  or  portions  thereof  abut, 
is  to  be  by  the  board  of  aldermen,  and  can- 
not be  delegated  to  any  other  board  or  tri- 
bunal. But  we  are  also  of  opinion  that  the 
action  of  the  superintendent  of  streets  in 
making  those  assessments  and  reporting 
them  to  the  board  of  aldermen,  with  the  com- 
munication of  the  mayor  and  the  subsequent 
order  asking  an  appropriation,  taken  in  con- 
nection with  the  previous  orders,  are  equiv- 
alent to  an  original  determination  of  Uie$e 
matters  by  the  aldermen  themselves.  The 
petitioner  shows  no  such  error  as  to  entitle 
him  to  a  writ  of  certiorari. 
Petition  dismiaaed. 
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FIRE    ASSOCIATION     OF     PHILADEL- 
PHIA. 
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.Mich. 
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A  policy  of  Insurance  on  a  steam 
engine,  hose  pipe,  and  hose  cart,  while  lo- 
cated aod  contained  in  the  fire-engine  house, 
''and  not  elsewhere,"  does  not  cover  such 
property  while  being  used  In  attempting  to 
extinguish  a  fire  several  hundred  feet  from 
that  building. 

(March  6,  1899.) 

ERROR  to  the  Circuit  Court  for  Baraga 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enforce 
payment  of  the  amount  allege<l  to  be  due  on 
a  policy  of  fire  insurance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Philip  R.  McKeman  and 
Frank  E.  Robaon,  for  plaintiff  in  error : 

The  language  of  the  policy  being  that  of 
ihe  insurer,  and  ititended  for  his  benefit,  any 
reasonable  doubt  as  to  its  meaning  must  be 
resolved  in  favor  of  the  insured. 

The  language  of  the  policy  must  be  con- 
strued with  reference  to  the  character  of  and 
circumstances  surrounding  the  property  cov- 
ered by  it  and  the  purposes  for  which  it  is 
ordinarily  kept  and  usckI. 

The  purpose  and  intent  of  the  contract  be- 
ing indemnity  to  the  insured,  the  contract 
should  be  given  effect,  if  possible,  rather  than 
made  void. 


May,  Ins.  §§  174,  175,  177;  Joyce,  Ins.  f§ 
210,  212,  220,  221 ;  De  Oraff  v.  Queen  Ins. 
Co.  38  Minn.  501 ;  Jackson  v.  British  Amer- 
ica Assiir.  Co.  106  Mich.  47,  30  L.  R.  A.  636. 

The  words  ''while  located  and  contained 
as  described  herein,  and  not  elsewhere,"  are 
not  to  be  construed  as  words  limiting;  or  pro- 
hibiting the  ordinary  uses  of  the  fire  engine, 
ete.,  and  are  not  a  warranty,  the  terms  of 
which  would  be  broken  by  a  temporary  re- 
moval for  the  purpose  of  such  uses. 

The  words  "contained  in"  were  in  use  be- 
fore the  adoption  of  the  standard  poIic>%  and 
had  a  well-settled  meaning.  If  applied  to 
property,  the  natural  use  of  which  required 
it  to  be  kept  in  one  place,  the  insurance  was 
lost  if  the  property  waa  removed  to  some 
other  place. 

English  v.  Franklin  F.  Ins.  Co.  65  Mich. 
273,  54  Am.  Rep.  377 ;  May,  Ins.  $§  401  B, 
401  C;  Joyce,  Ins.  §  1742. 

If,  however,  the  property  is  of  a  sort  that 
the  natural  uses  of  it  require  a  temporary 
removal  from  the  place  designated  in  the 
policy,  and  while  so  temporarily  absent  the 
property  is  destroyed,  it  is  still  covered  by 
the  policy. 

May,  Ins.  §  401  C;  Joyce,  Ins.  §  1747: 
Benton  v.  Farmers*  Mut.  F.  Ins.  Co.  102 
Mich.  281,  26  L.  R.  A.  237;  Jackson  v.  Brit- 
ish America  Assur.  Co.  106  Mich.  47,  30  L. 
R.  A.  636;  John  Davis  d  Co.  v.  Insurance 
Co.  of  N.  A.  (Mich.)  4  Det.  L,  N.  905,  73  N. 
W.  393. 

To  give  the  words  greater  force  by  way  of 
limitation   when   applied   to   property,   the 


Note. — ^Ab  to  location  of  movable  property  as 
affecting  fire  Insurance  thereon,  see  note  to  Ben- 
ton V.  i^armers'  Mut.  F.  Ins.  Co.  (WIch.)  26  L. 
R.  A.  237 ;  also  Laklngs  v.  Phenlx  Ins.  Co. 
43  L.  R.  A. 


(Iowa)  28  L.  R.  A.  70:  Grayvllle  v.  Penn  Twp. 
Mut.  F.  Ins.  Asso.  (Pa.)  29  L.  R.  A.  55:  and 
British  America  Assur.  Co.  v.  Miller  (Tex.)  S9 
L.  R.  A.  545. 
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natural  and  ordinary  use  of  which  requires 
a  temporary  removal  from  time  to  time,  is 
to  read  into  the  phrase  the  word  **ouly"  or 
a  similar  negative  expression,  and  in  effect 
to  absolutely  prohibit  the  ordinary  uses  of 
the  property  under  pain  of  forfeiture,  and 
defeat  the  indemnity  bargained  for.  This 
the  courts  have  declined  to  do. 

Hall  V.  Concordia  F,  Ins,  Oo.  90  Mich.  403 ; 
Jackson  v.  British  America  s\ssur,  Co,  106 
Mich.  47,  30  L.  R.  A.  636;  Minnesota  Thresh- 
ing Mack.  Co.  V.  Firemen's  Ins,  Co.  57  Minn. 
35,  23  L.  R.  A.  576;  Western  d  A.  Pipe  Lines 
V.  Home  Ins.  Co,  145  Pa.  346;  McKeesport 
Mach.  Co.  V.  Ben  Franklin  Ins.  Co.  173  Pa. 
53 ;  De  Graff  v.  Queen  Ins.  Co.  38  Minn.  501 ; 
Niagara  F.  Ins.  Co,  v.  EUiott,  85  Va.  962; 
Boyd  V.  Mississippi  Home  Ins.  Co,  75  Miss. 
47;  ^tna  Ins,  Co,  t.  8trout,  16  Ind.  App. 
160. 

Any  ambiguouB  or  doubtful  expression 
should  be  construed  in  favor  of  the  plaintiff. 

/Etna  Ins.  Co.  v.  Strout,  16  Ind.  App.  160. 

There  was  no  increase  of  hazard  within 
the  recognized  use  of  the  term  in  insurance 
policies. 

Uolbrook  v.  8t.  Paul  F.  d  M.  Ins.  Co.  25 
Minn.  229;  Minneapolis  Threshing  Mach. 
Co.  V.  Firemen's  Ins.  Co.  57  Minn.  35,  23  L. 
R.  A.  676 ;  City  Planing  d  Shingle  Mill  Co. 
V.  Merchants'  Mfrs,  d  C.  Mut.  F.  Ins.  Co.  72 
Mich.  654;  Smith  ▼.  German  Ins.  Co.  107 
Mich.  270,  30  L.  R.  A.  368;  May,  Ins.  S§  239, 
219;  Joyce,  Ins.  §  2207. 

Mr.  A.  R.  Gray  for  defendant  in  error. 


,  J.,  delivered  the  opinion  of  the 
court : 

On  April  9,  1896,  the  defendant  issued  its 
policy  of  insurance  to  the  plaintiff  for  the 
term  of  one  year  from  April  19,  18!)6.  The 
policy  provides  tliat  the  association  does 
''insure  village  of  L'Anse  .  .  .  against 
all  direct  loss  or  damages  by  fire,  except  as 
hereinafter  provided,  to  an  amount  not  ex- 
ceeding $1,500,  to  the  following  described 
property,  while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to  wit: 
$400  on  the  two-story  frame,  fhlngled  roof, 
fire  engine  houne,  situate  detached  70  feet, 
in  the  village  of  L'Anse,  Baraga  county, 
Michigan;  $700  on  steam  fire  engine  and 
heater  attached ;  $200  on  hose  and  hose  pipe ; 
$300  on  hose  cart,  tools,  and  machinery  not 
enumerated, — all  contained  in  above-de- 
scribed building.  $1,500  other  concurrent 
insurance  noted.'*  Then  follows  the  usual 
Michigan  form  of  standard  policy.  On  May 
9,  1806,  the  said  steam  fire  engine  hose,  hose 
pipe,  and  hose  cart,  as  covered  by  the  policy, 
were  burned  and  destroyetl  by  fire.  None  of 
the  above  property  was  in  the  building  at 
the  time  it  was  burned,  but  was  being  used 
in  an  attempt  to  extinguish  a  fire  some  200 
to  800  feet  from  the  building.  The  defend- 
ant refused  to  pay  the  damages  claimed  by 
the  plaintiff  for  the  loss  of  the  property,  on 
the  ground  that,  under  the  policy,  it  was  in- 
sured only  while  contained  in  the  building 
mentioned  and  described  in  the  policy,  and 
not  elsewhere.  The  action  brought  to  re- 
cover on  the  policy  was  tried  before  the  court 
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without  a  jury,  and  the  court  found  in  favor 
of  defendant's  contention,  and  thereupon  en- 
tered judgment  in  its  favor.  Plaintiff  brings 
error. 

It  is  admitted  by  counsel  for  plaintiff  that 
the  case  involves  but  the  one  question: 
What  is  the  proper  construction  of  the  words 
in  the  policy,  ''while  located  and  contained 
as  described  herein  and  not  elsewhere")  It 
is  argued  by  counsel  that  the  usual  purpose 
and  use  by  the  plaintiff  of  a  fire  engine,  hose, 
hose  cart,  and  other  appliances  described  in 
the  policy  would  be  to  extinguish  fires  in  the 
village,  and  that,  in  order  to  be  so  used,  it 
would  be,  as  occasion  might  require,  tempo- 
rarily out  of  the  engine  liouse,  which  would 
be  its  place  of  depo^^it  when  not  in  use ;  that 
such  use  must  have  been  contemplated  by 
both  parties  to  the  contract;  and  that  Buch 
use  must  be  presumed  to  have  been  taken 
into  consideratioti  by  the  defendant  in  fix- 
ing the  rate  of  premium.  It  is  said  by  coun- 
sel that  the  words  "contained  in,"  etc.,  and 
like  expressions^  were  in  use  before  the  adop- 
tion of  the  standard  form  of  policy,  and  had 
a  well-settled  meaning,  and,  if  applied  to 
property  the  natural  use  of  which  required 
it  to  be  kept  in  one  place,  the  insurance  was 
lost  if  the  property  was  removed  to  some 
other  place,  but  if,  however,  the  property 
was  of  a  sort  that  the  natural  use  of  it  re- 
quired a  temporary  removal  from  the  place 
designated  in  the  policy,  and  while  so  tem- 
porarily absent  was  destroyed,  it  was  cov- 
ered by  the  policy;  that  ttie  words,  "con- 
tained in,"  etc.,  were  of  further  description, 
and  indicated  the  place  of  deposit,  when  the 
property  was  not  necessarily  absent.  It  is 
therefore  contended  that,  in  framing  the 
standard  policy,  the  intention  was  to  ex- 
press and  adopt  this  construction.  On  the 
other  hand,  counsel  for  the  defendant  claims 
that,  even  under  the  old  forms  of  policy,  the 
insurance  did  not  continue  while  the  prop- 
erty was  removed  from  its  place  of  deposit, 
where  the  limitations  were  as  oontaine<l  in 
this  policy,  to  wit,  "while  located  and  con- 
tained as  described  herein,  and  not  else- 
where." We  think  the  cases  cited  by  coun- 
sel for  plaintiff  clearly  distinguishable  from 
the  policy  in  suit.  Here  the  words  are  plain 
and  unambiguous,  and  are  not  susceptible  of 
construction  other  than  that  which  the 
words  themselves  import.  ''While  located 
and  contained  as  described  herein,  and  not 
elsewhere,"  means  that  the  i>olicy  covered 
the  property  only  while  in  that  particular 
building,  and  did  not  cover  it  while  it  was 
anywhere  else.  In  Green  v.  Liverpool  d  L. 
d  G.  Ins.  Co.  91  Iowa,  615,  the  words  of  the 
policy  were,  "while  contained  in  the  two- 
story  brick  and  frame  dwelling  house,"  etc. 
The  court,  in  speaking  of  other  cases  to 
which  its  attention  hud  been  called  by  coun- 
sel for  plaintiff,  said:  "This  contract  is 
widely  aifferent  from  those  in  the  cases 
cited.  The  evidence  shows  that  the  property 
was  kept  sometimes  in  the  chapel  and  some- 
times in  the  house,  and  parts  of  it  used  in 
both  places;  and  if  we  assume  that  the  par- 
ties, when  making  the  contract,  knew  of  this, 
we  have  additional  reason  for  limiting  the 
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liability  to  losses  while  in  the  house.  It  is 
sufficient  to  say  that  the  liability  is  thus 
limited,  and  the  courts  have  no  right  to  ex- 
tend it."  This  case  was  followed  by  Lak- 
inge  v.  PhcmiiD  Ins,  Co,  94  Iowa,  476*,  28  L. 
R.  A.  70,  In  Bohr  ▼.  National  F.  Ins.  Co, 
80  Hun,  300,  the  limitation  in  the  policy 
was,  "while  located  ...  as  described 
herein  and  not  elsewhere,  to  wit.  .  .  . 
while  contained  in  the  frame  building  oc- 
cupied as  a  wheelwright  shop,"  etc.  ll:ie 
carriage  was  burned  in  a  livery  stable  a 
block  and  a  half  away  from  there.  Judg- 
ment for  plaintiff  was  had  below,  and  the 
court  said:  "This  judgment  cannot  stand. 
The  location  of  the  insured  property  was  a 
warranty,  a  breach  of  which  avoided  the  pol- 
icy." This  rule  was  recognized  by  ^is  court 
in  WUdey  v.  Farmers*  Mut.  F.  Ins,  Co.  52 
Mich.  446,  and  English  v.  Franklifi  F,  Ins, 
Co,  55  Mich.  273,  54  Am.  Rep.  377.  The 
court  below  was  not  in  error  in  directing 
judgment  in  favor  of  defendant. 
TJiai  judgment  must  he  affirmed. 

The  other  Justices  concur* 


City  of  MARQUETTE 

V. 

Edwin  C.  WILKINSON  et  al.,  Assignees  of 
James  M.  Wilkinson,  Deceased,  et  al..  Im- 
pleaded, etc.,  Appts, 


( 


Mich. 


) 


1.  Bondsmen  oa  a  banlcer  -vrlio  receWed 
city  fnnda  are  not  Incompetent  after 
blB  death,  on  the  ground  that  they  are  the 
real  parties  in  interest,  to  testify  to  an  ar- 
rangement between  him  and  other  bankers 
for  dividing  the  deposits,  where  the  action  is 
by  the  city  for  the  funds  held  by  the  other 
banks  and  claimed  by  his  assignee  for  cred- 
itors as  part  of  his  estate. 

(Per  Grant,  Oh,  J.,  and  Moore,  J.) 

8.  City  funds  reeel-red  on  deposit  by 
a  banker,  but  redeposited  by  him  in  other 
banks  under  an  arrangement  for  sharing  in 
the  deposits,  under  which  he  receives  from 
them  the  same  interest  that  he  pays  the  city, 
and  agrees  that  they  shall  be  drawn  only  to 
pay  city  orders,  are  held  in  trust  for  the  city 
as  against  his  assignee  for  creditors. 

(March  6,  1890.) 

APPEAL  by  defendants  Wilkinson  et  al,, 
assignees  of  James  M.  Wilkinson,  de- 
ceased, from  a  decree  of  the  Circuit  Court  for 
Marquette  Countv  in  favor  of  plaintiff  in  a 

Proceeding  brought  to  reach  funds  deposited 
y  decedent  in  certain  banks  as  being  trust 
funds  to  which  petitioner  was  entitled  as 
against  decedent's  assignees  for  creditors. 
Affirmed. 

Statement  by  Orant,  Ch.  J. : 

James  M.  Wilkinson,  deceased,  was  a  pri- 
vate banker  in  the  city  of  Marquette. 
Shortly  before  his  death,  and  on  January  22, 


1898,  he  made  a  general  assignment  for  the 
benefit  of  his  creditors  to  the  defendants,  Ed- 
win C.  Wilkinson  and  Albert  £.  Miller. 
The  assignment  contained  no  schedule  of  as- 
sets. On  April  29,  1897,  the  petitioner,  the 
city  of  Mar<juette,  entered  into  an  agreement 
with  Mr.  Wilkinson  for  the  care  and  custody 
of  its  funds  upon  the  execution  and  delivery 
of  a  bond  in  tiie  sum  of  $75,000,  with  sure- 
ties, to  be  approved  by  the  common  council. 
The  material  part  of  this  agreement  is  as 
follows:  "The  said  James  M.  Wilkinson 
agrees  to  receive  and  safely  keep  all  such 
moneys  and  funds  of  said  city  as  may  be  of- 
fered or  deposited  by  said  city  and  the 
treasurer  thereof,  and  to  reimburse  and  pay 
the  same  to  said  city,  the  treasurer 
thereof,  his  successor  in  office,  or  whoever 
may  be  lawfully  entitled  to  receive  the  same, 
whenever  called  for;  and  to  pay  interest  on 
such  moneys  and  funds  so  deposited  with 
him  at  the  rate  of  2  i>er  cent  per  annum  on 
all  daily  balances  which  shall  at  the  dose 
of  business  each  day  equal  or  exceed  the  sum 
of  two  thousand  dollars  ($2,000),  but  no  in- 
terest to  be  paid  on  any  balance  for  any  day 
in  which  said  balance  shall  at  any  time  fall 
below  the  sum  of  $2,000 ;  all  said  interest  to 
be  paid  on  the  Ist  day  of  July  next,  and 
quarter-yearly  thereafter,  or  at  any  othtf 
time  when  the  account  may  be  dosed.  It  is 
mutually  agreed  by  and  between  the  respec- 
tive parties  hereto  that  the  said  James  M. 
Wilkinson  shall  at  tdl  times  keep  a  true  and 
just  account  of  all  moneys  and  funds  de- 
posited by  the  said  city  and  the  treasurer 
thereof,  as  aforesaid,  and  render  to  said 
treasurer  monthly  statements  thereof;  and 
that  the  said  James  M.  Wilkinson  shall  at 
all  times  honor  and  pay  all  proper  drafts 
and  checks  of  the  said  dty  and  the  treas- 
urer thereof,  as  aforesaid,  to  the  amount  of 
the  moneys  and  funds  so  deposited  with  him 
as  aforesaid."  A  bond  was  executed  and  ap- 
proved by  the  common  council,  signed  by  C. 
H.  Call,  S.  R.  Kaufman,  £.  H.  Towar,  *and 
A.  Matthews  as  sureties.  Messrs.  Call  and 
Kaufman  were  officers  of  the  defendant  sav- 
ings bank,  and  E.  H.  Towar  an  officer  of  the 
defendant  national  bank.  The  bond  referred 
to  the  contract,  and  was  conditioned  that 
Wilkinson  should  "well  and  truly  pay,  or 
cause  to  be  paid,  on  demand,  to  said  city  cor- 
poration, or  proper  officer  thereof,  or  person 
entitled  thereto,  all  such  sums  of  money  as 
shall  be  deposited  with  him  by  said  city 
treasurer."  The  city  and  Mr.  Wilkinson 
had  made  similar  contracts  for  the  years 
1805  and  1896.  The  three  banks  had  en- 
tered into  an  agreement  by  which  all  real 
competition  for  the  keeping  of  these  funds 
was  prevented.  Each  bank  put  in  a  bid 
with  the  understanding  that  Wilkinson 
should  bid  2  per  cent  as  interest  for  the 
funds  deposited,  that  the  other  banks  would 
make  lower  bids,  and  that  he  should  deposit 
one  third  of  the  funds  in  each  of  the  other 
banks,  and  that  each  bank  should  pay  him 
2  per  cent  on  such  deposits, — ^the  same  which 


Note. — As  to  trnst  in  deposit  of  public  mon- 
eys in  bank,  see  State  v.  Foster  (Wyo.)  29  L. 
R.  A.  226;  State,  First  Nat.  Bank,  y.  Bartley 
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(Neb.)  23  L.  R.  A.  67 :  Allibone  v.  Ames  (S.  D.) 
33  L.  R.  A.  585 ;  and  Bartley  v.  Meserve  (Neb.) 
30  L.  R.  A.  746. 
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he  paid  the  city.  It  was  also  agreed  that 
no  funds  should  be  drawn  from  the^  two 
banks  except  to  pay  city  orders.  The  ar- 
rangement between  Wilkinson  and  the  banks 
was  carried  out  in  good  faith,  and  at  the 
date  of  the  assignment  there  was  on  de- 
posit in  each  of  said  banks  the  sum  of  $10,- 
000.  Each  bank  kept  the  account  in  the 
name  of  James  M.  Wilkinson.  When  Mr. 
Wilkinson  applied  to  Mr.  Gall  and  the  others 
to  sign  his  bond,  they  objected.  He  then 
stated  to  them  his  agreement  with  the  other 
banks,  and  that  the  money  so  deposited 
would  reduce  their  liability  to  one  third  of 
the  city  funds,  the  money  that  was  to  be  re- 
tained in  his  own  bank.  It  was  upon  this 
assurance,  and  the  understanding  that  it 
would  protect  the  sureties  of  the  amount  so 
deposited,  that  the  bondsmen  executed  the 
bond.  Mr.  Wilkinson  nonestlv  and  faith- 
fully kept  his  agreement,  and  drew  from 
these  banks  only  such  funds  as  were  neces- 
sary to  pay  city  orders,  simultaneously 
drawing  the  like  amount  from  each  bank. 
It  appeiars  from  the  finding  and  opinion  of 
the  circuit  iudge  that  Mr.  Wilkinson's  lia- 
bilities at  the  date  of  the  assignment  were 
$130,000;  that  his  assets  were  scheduled  at 
something  over  $200,000,  and  appraised  at 
about  $146,000.  It  is  insisted  on  the  part 
of  the  assignees  that  these  funds  in  question 
are  a  part  of  the  general  assets  of  Mr.  Wil- 
kinson's estate,  and  should  be  divided  equal- 
ly among  his  creditors.  It  is  the  contention 
of  the  city  that  they  are  trust  funds;  that 
they  were  deposited  as  such,  and  therefore 
belonged  to  the  city.  The  defendant  banks 
admit  their  obligation  to  pay  the  funds  in 
their  possession,  but  refused  to  pay  them 
over  except  upon  an  order  of  the  court  of 
chancery,  insisting  that  the  assignees  are  not 
empowered  to  carry  out  the  trust  except  as 
so  authorized.  The  assignees  instituted 
suits  at  law  against  the  banks  for  the  re- 
covery of  these  funds,  and  recovered  a  judg- 
ment against  the  First  National  Bank  for 
the  money  in  its  possession.  At  Uiis  stage 
in  the  proceedings  this  petition  in  chancery 
was  filed,  and  further  proceedings  in  the 
suits  at  law  restrained.  The  object  of  this 
suit  is  to  have  the  character  of  these  funds 
declared,  and  the  rieht  thereto  determined. 
The  case  was  hearcT  upon  pleadings  and 
proofs  taken  in  open  court,  and  decree  en- 
tered for  the  petitioner,  declaring  that  they 
were  trust  funds,  and  that  the  petitioner 
was  entitled  to  thiem. 

Mr,  A.  B.  Eldrldse,  with  Mr,  A.  E* 
Miller,  for  appellants: 

There  is  no  principle  of  law  which  gives 
to  any  creditor  of  an  insolvent  estate  pref- 
erence over  any  other  creditor. 

The  only  ground  upon  which  any  creditor 
may,  under  the  law,  have  anything  from  an 
assigned  estate  beyond  his  pro  rata  share 
tiiereof  upon  distribution,  is  by  showing  that 
there  has  come  into  the  hands  of  the  as- 
signee some  property  belonging  to  such  cred- 
itor, and  to  which  his  title  is  superior  to 
that  of  the  assignee;  or  else  by  showing 
that  the  proceeds  of  his  property  are  in  the 
hands  of  the  assignee  in  some  other  form, 
43  L.  B.  A. 


but  so  that  it  may    be  distinguished    and 
pointed  out. 

Slater  v.  Oriental  Mills,  18  B.  I..  352. 

The  contracts  between  Wilkinson  and  the 
city  established  between  them  the  relation  of 
debtor  and  creditor  only. 

Perley  v.  Muskegon  County,  32  Mich.  132, 
20  Am.  Bcp.  637 ;  People  v.  Wadsworth,  63 
Mich.  500. 

No  trust  was  created  in  favor  of  the  city 
of  Marquette  by  reason  of  the  actual  ar- 
rangement made  between  the  Wilkinson 
Bank  and  the  other  two  banks. 

The  testimony  of  the  sureties  Towar,. 
Kaufman,  Gall,  and  Mathews  is  not  admis- 
sible. 

How.  Stat.  $  7545,  as  amended  by  act  No. 
121,  Laws  1805,  p.  245. 

These  sureties  are  "opposite  parties"  both 
within  the  letter  and  the  spirit  of  the  stat- 
ute. 

Mundy  v.  Foster,  31  Mich.  313 ;  Bachelder 
V.  Brown,  47  Mich.  366 ;  Weinstein  v.  Pat- 
rick, 76  N.  C.  344;  Youngs  v.  Cunningham, 
57  Mich.  153;  Stackahle  v.  Stackahle,  65- 
Mich.  616;  Buffum  v.  Porter,  70  Mich.  623; 
Ripley  v.  Heligman,  88  Mich.  177 ;  Burke  v. 
Dunn  (Mich.)  6  Det.  L.  N.  280,  75  N.  W. 
931 ;  Penny  v.  Croul,  87  Mich.  16,  13  L.  B.  Av 
83 ;  CSeil  v.  Greenwood,  106  Mich.  572. 

The  petition  must  be  dismissed  if  the  tes* 
timony  of  the  sureties  is  stricken  out. 

Messrs,  George  F*  Brown  and  Charles 
R.  Brown  for  appellee. 

Messrs,  Clnrk  Sa  Pearl  for  First  Na- 
tional Bank. 

Mr.  Creorse  Hayden  for  Marquette 
County  Savings  Bank. 

Grant,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Two  questions  are  presented:  1.  Five 
witnesses  testified  to  the  arrangement  be- 
tween Mr.  Wilkinson  and  the  banks  for  the 
deposit  of  these  funds.  Three  are  the  bonds- 
men. It  is  insisted  that  their  testimony  is 
incompetent  under  How.  Ann.  Stat.  S  7545, 
upon  the  theory  that  they  are  the  real  par- 
ties in  interest,  and  are  therefore  excluded 
from  testifying  to  matters  equally  within 
the  knowledge  of  the  deceascMl.  Who  are 
the  real  parties  to  this  controversy,  so  as 
to  make  them  "opposite  parties,"  within  the 
meaning  of  the  statute!  The  estate  of  Mr. 
Wilkinson  is  not  interested,  because  it  is 
not  concerned  in  the  distribution  of  the  fund. 
It  cannot  be  depleted  by  establishing  this 
agreement.  Nei^er  will  it  be  incrojsed 
thereby.  The  assignees,  in  any  event,  would 
receive  this  money  only  to  pay  it  out,  either 
to  the  general  creditors  or  to  the  cestui  que 
trust.  They  are  not,  therefore,  opposite  par- 
ties, within  the  meaning  of  the  statute. 
The  banks  are  not  interested,  because,  in 
any  event,  they  must  pay  the  money.  They 
are,  Uierefore,  not  opposite  parties.  The 
bondsmen  are  only  contingently  interested. 
They  may  or  may  not  become  liable. 
Should  the  assets  be  sufficient  to  pay  all  the 
liabilities, — and  there  is  nothing  upon  this 
record  to  show  that  they  are  not, — no  lia- 
bility will  attach.  In  any  event,  they  are 
only  liable  for  such  deficit  as  may  remain 
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after  the  distribution  of  the  entire  estate 
among  the  creditors.  It  is  true,  they  might 
be  sued  upon  the  bond  before  the  estate  is 
distributed,  and  in  that  event  the^  would  be 
subrogated  to  the  rights  of  the  city  in  the 
estate.  This  is  a  controversy  between  the 
creditors  alone,  to  wit,  the  city  and  the  other 
creditors;  and  the  reason  upon  which  the 
statute  is  founded,  excluding  testimony,  does 
not  apply.  McClintock'a  Appeal,  58  Mich. 
152;  Broifm  v.  Bell,  58  Mich.  68.  The  con- 
tingent liability  of  the  bondsmen  does  not 
render  them  opposite  parties  within  the 
meaning  of  the  statute,  or  disqualify  them 
from  testifying.  Schofield  v.  Walker,  58 
Mich.  96;  Latourette  v.  McKeon,  104  Mich. 
150. 

2.  Arc  these  trust  funds?  The- character 
of  the  fund  in  Wilkinson's  bank,  as  between 
him  and  the  city,  is  not  here  in  controversy. 
Xor  is  it  material  that  the  city  had  no  knowl- 
edge of  the  arrangement  with  the  other 
banks.  Cestuis  que  trust  are  not  debarred 
from  enforcing  a  trust  through  ignorance 
of  it  at  the  time  of  its  creation,  but  may  en- 
force it  whenever  they  ascertain  its  exis- 
tence. Martin  v.  Funk,  75  N.  Y.  134,  31 
Am.  Rep.  446,  It  is  urged  that  this  agree- 
ment is  void  as  against  public  policy.  If 
this  be  granted,  neither  Wilkinson,  nor  the 
banks,  nor  the  bondsmen  could  take  advan- 
tage of  it.  The  city  alone  could  rescind'it  on 
this  account.  It  has  not  chosen  to  do  so, 
and  no  other  party  can  complain.  It  is  also 
clear  that  Wilkinson's  assignees  have  no 
other  or  better  title  to  these  funds  than  did 
Mr.  Wilkinson  in  his  lifetime.  Mr.  Wilkin- 
son had  deposited  these  funds  with  the  other 
banks  as  the  city's  money,  to  be  paid  out 
only  for  city  purposes.  They  were  not  reg-  \ 
ular  deposits  to  be  drawn  upon  generally  by 
W^ilkinson,  but  were  special  deposits  to  be 
drawn  upon  for  a  special  object.  The 
funds  had  passed  beyond  WilkintMm's  con- 
trol, except  under  the  terms  of  the  agree- 
ment. Had  Mr.  Wilkinson  given  his  check 
upon  either  of  these  banks  to  pay  his  per- 
sonal debtA,  would  the  banks  have  been  le- 
gally bound  to  pay?  If  the  banks  had  been 
garnished  for  the  personal  debts  of  Wilkin- 
son, could  the  garnishee  suit  be  sustained? 
To  so  hold  would  be  in  direct  violation  of 
the  express  terms  of  the  agreement,  and  de- 
feat the  very  purpose  for  the  deposit  of  these 
fund«>.  If  it  be  granted  that  the  main  pur- 
pose was  to  protect  the  bondsmen,  the  city  is 
not  thereby  estopped  to  seek  the  fund  thus 
deposited, "  and  compelled  to  look  to  the 
bondsmen.  Suppose  the  bondsmen  had  be- 
come irresponsible.  The  city  would  certain- 
ly then  have  a  direct  interest  in  the  funds. 
It  is.  however,  elementary  that  the  cestui  que 
trust  may  pursue  his  funds  regardless  of 
any  security  he  may  have  by  way  of  bonds. 
43  L.  R.  A. 


To  apply  another  test,  suppose  these  bonds- 
men had  declined  to  sign  the  bonds  unless 
Mr.  Wilkinson  would  deposit  with  them  two 
thirds  of  the  city  funds,  to  be  kept  by  them, 
and  paid  out  only  on  his  check  or  order  to 
pay  city  liabilities.  Here  the  main  pur- 
pose undoubtedly  would  be  to  protect  the 
bondsmen.  Upon  an  assignment  for  the 
benefit  of  the  creditors,  would  the  bondsmen 
be  coTupelled  to  return  the  money  to  Mr. 
Wilkinson's  assignees,  to  be  distributed 
among  the  general  creditors,  rather  than  to 
devote  them  to  the  special  purpose  for  which 
they  were  deposited?  If  not,  then  certain- 
ly there  is  no  difference  in  principle  when 
tlie  funds  are  deposited  with  a  third  person 
to  secure  the  bondsmen.  Wilkinson^  the 
banks,  and  the  bondsmen  saw  fit  to  agree 
that,  as  fast  as  Wilkinson  received  the  city's 
moneys,  two  thirds  thereof  should  be  de- 
posited with  the  defendant  banks,  first,  to 
preserve  them  for  the  benefit  of  the  city,  and. 
second,  to  secure  the  bondsmen.  The  trans- 
action was  legitimate,  and  impressed  upon 
the  funds  the  character  of  a  trust.  The 
banks  were  under  obligation,  both  moral  and 
legal,  to  hold  the  funds,  and  pay  them  out 
for  the  specific  purpose  agreed  upon.  We 
think  our  conclusion  is  clearly  within  the 
principle  established  by  the  following  deci- 
sions: Shenrood  v.  Central  Michigan  Bar. 
Bank,  103  Mich.  109;  Wallace  v.  Stone,  107 
Aiich.  190;  Sunderlin  v.  Mecosta  County  Sat. 
Bank  (Mich.)  4  Del  L.  N.  1115,  74  N.  W. 
478,  and  authorities  there  cited;  Cleveland^ 
C.  C.  A  8t.  Jj.  R.  Co.  V.  Haickins,  79  Fed- 
Rep.  29;  Montagu  v.  Pacific  Bank,  81  Fed. 
Rep.  602;  lAhhy  v.  Hopkins,  104  U.  S.  303. 
20  L.  ed.  769 ;  People  v.  City  Bank,  96  K.  Y. 
32;  Martin  v.  Funk,  75  N.  Y.  134,  31  Am. 
Rep.  446;  Re  Oaffney,  146  Pa.  49;  Davis  < 
Yrv,  125  Ma.«8.  590;  Rciif  v.  Horst,  52  Md 
255.  The  death  of  Wilkinson  terminated 
the  agreement  with  the  city.  It  was  a  per- 
sonal contract,  and  not  assignable.  The 
court  of  chancery  has  jurisdiction  to  deter- 
mine the  rights  of  the  parties,  and  direct  the 
completion  of  the  trustl 
Decree  affirmed,  with  costs. 

Moore,  J.,  concurred  with  Oraat,  Ch.  J. 

Hooker,  J. : 

We  concur  in  the  conclusion  reached  by  the 
Chief  Justice.  We  are  of  the  opinion  that 
the  evidence,  aside  from  that  given  by  the 
bondsmen,  clearly  establishes  the  trust.  We 
do  not,  therefore,  pass  upon  the  question 
whether  the  testimony  of  these  bondsmen 
was  admissible  under  the  statute. 


Montsomery  and 
with  Ho«ker,  J. 


Long,  JJ.,  concurred 
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•1.  The  bill  of  Iftdlnff  for  m  e&rffO  of 
jrlieat  provided  that  any  deficiency  In  the 
amount  of  the  cargo  (delivered  by  third  party 
from  its  elevator)  should  be  paid  for  by  the 
carrier,  and  any  excess  in  the  amount  should 
be  paid  for « by  the  shipper  to  the  carrier. 
Held,  when  the  carrier  paid  the  shipper  for 
such  a  deficiency,  the  former  was  subrogated 
to  any  rights  which  the  latter  had  to  re- 
cover for  8uch  deficiency  from  the  keeper  of 
the  elevator. 

a.  Held,  the  legislature,  by  |  7675,  Gen. 
Stat.  1894,  Intended  to  make  eoncln- 
slve  the  action  of  the  state  Velghmaster  In 
weighing  wheat  at  terminal  elevators  In  cer- 
tain cities,  notwithstanding  the  provisiona 
of  I  7706. 

8.  Bat  held.  It  Is  not  constitutional  for 
the  lefflslatnre  to  make  such  ^velffh- 
Inar  conclusive,  but  the  same  can  be  im- 
peached only  when  the  party  complaining  waa 
himself  free  from  fault  or  negligence,  and 
when  It  Is  demonstrated  by  clear,  strong,  and 
satisfactory  evidence  that  there  was,  In  fact, 
A  substantial  mistalce  in  the  weighing. 

(January  20,  1899.) 

APPEAL  by  plaintiff  from  aji  order  of  the 
District  Court  for  St.  Louis  County  de- 
nying motion  for  new  trial  after  verdict  di- 
rected for  defendant  in  an  action  brought 
»to  recover  a  defficienc^  in  a  Quantity  of  wheat 
which  had  been  delivered  bv  defendant  for 
transportation  on  one  of  plaintiff's  boats. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Soarlo  A  Sponoor,  for  appellant: 

In  case  a  part  of  the  careo  was  not  deliv- 
ered it  was  aue  to  a  mutual  mistake. 

A  mutual  mistake  is  a  mistake  reciprocal 
and  common  to  both  parties  where  each  alike 
labored  under  the  same  misconception  of 
facts. 

Botsford  V.  McLean,  45  Barb.  478. 

Where  parties  contract  under  the  impres- 
sion that  a  certain  state  of  facts  exists, 
equity  has  power  to  relieve  them  from  the 
effects  of  such  contracts. 

Shafer  v.  Davis,  13  111.  395;  Mays  v. 
Dtoight,  82  Pa.  462:  Fleetwood  v.  Brown,  109 
Ind.  567. 

Equity  will  grant  relief  on  the  ground  of 
mistake,  not  only  when  it  is  expressly  proved, 
but  also  when  it  may  be  inferred  from  the 
nature  of  the  transaction. 

Qeih  v.  Reynolds,  35  Minn.  331. 

Recovery  may  be  had  when  there  has  been 

*Headnote8  by  Canty,  J. 


a  mutual  mistake  between  parties  to  a  trans- 
Rction. 

Dulutk  V.  McDonnell,  61  Minn.  288;  Cobb 
V.  Cole,  51  Minn.  48;  Lane  v.  Holmes,  55 
Minn.  379. 

If  a  mistake  did  occur  as  plaintiff  contends 
then  the  defendant  has  1,062  bushels  of  wheat 
that  does  not  belong  to  it ;  and  its  refusal  to 
deliver  it  to  or  msuce  it  good  after  demand 
constituted  a  oonversion  for  which  this  ac- 
tion will  lie. 

Gen.  Stat  1894,  §  7648;  Addison,  Torts, 
461 ;  Adams  v.  Castle,  64  Minn.  505. 

The  defendant  was  a  bailee.  It  had  re- 
ceived the  wheat  in  store  and  issued  its  ware- 
house receipts.  It  was  obliged  to  deliver  the 
wheat  on  the  surrender  of  the  receipts.  They 
were  surrendered  and  canceled. 

Gen.  Stat.  1894,  |  7645;  Weiland  v.  Krej- 
nick,  63  Minn.  314;  8t,  Pa/ul  d  8.  C.  R.  Co. 
V.  Gardner,  19  Minn,  132,  18  Am.  Rep.  334. 

Had  the  defendant  by  mistake  delivered 
to  the  plaifntiff  1,000  bushels  more  than  the 
vessel  was  entitled  to  receive,  an  action  would 
lie  against  the  vessel  to  recover  it. 

The  vessel  becomes  surety  for  delivery  of 
the  full  amount  of  the  grain  expressed  in  the 
bill  of  lading  and  under  the  law  is  compelled 
to  do  so  or  make  good  the  deficiency. 

Saipyer  v.  Cleveland  Iron  Min.  Co.  35  U. 
S.  App.  427,  69  Fed.  Rep.  211,  16  C.  C.  A. 
191. 

A  surety  who  becomes  such  at  the  request 
of  the  creditor  and  without  any  request  from 
the  debtor  is,  if  he  pay  the  debt,  entitled  to 
subrogation. 

Brandt,  Suretyship,  §  260;  Stoarthout  v. 
Chicago  d  N.  W.  R.  Co.  49  Wis.  625;  Heisler 
V.  C.  Aultman  d  Co.  56  Minn.  454. 

This  right  of  subrogation  is  not  founded 
on  contract.  It  is  a  creature  of  equity;  is 
enforced  solely  for  the  purpose  of  accomplish- 
ing the  ends  of  substantial  justice,  and  is  in- 
dependent of  any  contractual  relation  or 
privity  of  interest  between  the  parties. 

Memphis  d  L.  R.  R.  Co.  v.  Dow,  120  U.  S. 
287,  30  L.  ed.  595;  Trovers  v.  Dorr,  60  Minn. 
173;  Emmert  v.  Thompson,  49  Minn.  386; 
Felton  V.  Bissel,  25  Minn.  15;  Daniels  v. 
Palmar,  '41  Minn.  121. 

The  payment  by  plaintiff  operated  as  an 
equitable  assignment. 

Connecticut  F.  Ins.  Co.  v.  Erie  R.  Co.  73 
N.  Y.  399,  29  Am.  Rep.  171;  Swarthout  v. 
Chicago  d  N.  W.  R.  Co.  49  Wis.  625;  Jlfc- 
Arthur  v.  Martin,  23  Minn.  74;  Emmert  v. 
Thompson,  49  Minn.  386. 

The  legislature  doubtless  may  make  ofiicial 
certificates  prima  facie  evidence ;  but  to  make 
the  acts  of  ofiicials  or  their  certificates  con- 
clusive in  matters  of  this  kind  would  deprive 
a  person  of  the  right  of  judicial  inauiry  into 
and  redress  for  wrongs  or  mistakes  com- 
mitted, and  of  his  property  without  due 
process  of  law. 


Note. — As  to  statutes  creating  presumptions 
to  establish  prima  facie  case,  see  Wooten  v. 
State  (Fla.)  1  L.  R.  A.  819;  Meadowcroft  v. 
People  (111.)  35  L.  R.  A.  176;  State  v.  Beach 
(Ind.)  36  L.  R.  A.  179 ;  Pennsylvania  Co.  v.  Mc- 
43  L.  K.  A. 


Cann  (Ohio)  31  L.  R.  A.  651 :  Chicago,  B.  &  Q. 
B.  Co.  V.  Jones  (111.)  24  L.  R.  A.  141. 

The  statute  condemned  in  the  present  case, 
it  will  be  seen,  provides  that  certain  evidence 
shall  be,  not  only  prima  facie,  but  conclusive. 
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Cooley,  Const.  Lim.  6tli  ed.  p.  452 ;  Cfroea- 
heck  V.  Seeley^  13  Mich.  329 ;  White  v.  Flynn, 
23  Ind.  46;  Abbott  v.  Lindenhower,  42  Mo. 
162;  McCready  v.  Sexton,  29  Iowa,  356,  4 
Am.  Rep.  214;  Chicago,  if.  &  St,  P,  R.  Oo, 
V.  Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209. 

Messrs.  Davis,  Kelloss,  A  SoTeranoe 
for  respondent. 

Canty,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  is  a  common  carrier  of  freight 
on  the  Great  Lakes,  between  Duluth  and 
Buffalo.  Defendant  owns  and  'operates  a 
public  elevator  at  the  dock  in  Duluth, 
in  which  the  wheat  of  different  parties  is 
stored,  commingled  in  a  common  mass. 
On  October  20,  1896,  Spencer,  Moore,  &  Co. 
proceeded  to  ship  from  Duluth  to  Buffalo,  on 
plaintiff's  steamship,  the  Vega,  97,587  bush- 
els of  wheat.  This  wheat  was  stored  in  said 
elevator,  and,  while  being  delivered  from 
the  elevator  to  the  ship,  was  weighed  out  by 
the  assistant  state  weighmaster,  under  the 
laws  of  Minnesota.  The  cargo  of  wheat  was 
delivered  at  Buffalo,  but  it  is  claimed  that  it 
fell  short  in  weight,  and  that,  by  reason  of 
mutual  mistake  in  weighing  the  wheat  at 
Duluth,  1,062  bushels  less  than  the  required 
amount  were  delivered  on  board  the  ship. 
The  bills  of  lading  delivered  by  plaintiff  to 
Spencer,  Moore,  &  Co.  contain  the  following 
provisions:  "All  the  deficiency  in  cargo  to 
be  paid  for  by  the  carrier,  and  deducted  from 
the  freight,  and  any  excess  in  the  cargo  to 
be  paid  for  to  the  carrier  by  the  consignee." 
When  the  wheat  was  delivered  at  Buffalo  to 
Spencer,  Moore,  &  Co.  the  consignees,  they 
deducted  from  the  freight  the  sum  of  $869.- 
04,  the  market  value  of  the  1,062  bushels; 
and  plaintiff  brought  this  action  to  recover 
this  amount  from  defendant.  On  the  trial 
the  court  ordered  a  verdict  for  defendant, 
and,  from  an  order  denying  &  new  trial, 
plaintiff  appeals. 

1.  We  are  of  the  opinion  that,  by  reason 
of  said  clause  in  the  bill  of  lading,  plaintilf 
was  an  insurer  that  the  amount  of  wheat 
called  for  had  been  delivered  to  it,  and 
would  be  redelivered  at  the  end  of  the  route; 
and,  when  plaintiff  paid  the  consignee  for 
the  deficiefncy,  any  cause  of  action  held  by 
the  consignee  therefor  against  defendant 
passed,  by  subrogation,  to  plaintiff. 

2.  Defendant  claimed  it  had  delivered  the 
amount  oalled  for  by  the  bills  .  of  lading. 
Elevator  receipts  for  that  amount  were  sur- 
rendered at  the  time.  On  the  trial,  plaintiff 
offered  to  prove  that  there  were  in  fact  de- 
livered from  the  elevator  to  the  ship,  at  Du- 
luth, 1,062  bushels  less  wheat  than  the  bills 
of  lading  called  for.  Defendant  objected  to 
the  offer,  and  the  court  sustained  the  objec- 
tion. This  is  assigned  as  error.  Section 
7676,  Gen.  Stat.  1894,  provides:  "Said  state 
weighmaster  and  assistants  shall,  at  the 
places  of  St.  Paul,  Minneapolis,  Duluth,  and 
St.  Cloud,  supervise  and  have  exclusive  con- 
trol of  the  weighing  of  grain  and  other  prop- 
erty which  may  be  subject  to  inspection,  ex- 
cept when  otherwise  ordered  or  directed  by 
the  party  shipping  the  same,  and  the  inspec- 
43  L.  R.  A. 


tion  of  scales;  and  the  action  and  certificated 
of  such  weighmaster  and  his  assistants  in  the 
discharge  of  their  aforesaid  duties  shall  be 
conclusive  upon  all  parties,  either  in  interest 
or  otherwise,  as  to  the  matters  contained  in 
said  certificates."  It  seems  that  ^e  trial 
court  held  that,  under  this  section,  the  re- 
sult arrived  at  by  the  state  weighmaster  in 
weighing  this  wheat  at  Duluth  is  conclusive, 
and  cannot  be  cjuestioned  in. this  action.  In 
answer  to  this,  appellant  cites  f  7706, 
which  is  a  part  of  the  same  act,  and  reads  as 
follows:  "Said  weighmaster  and  assistant!^ 
shall  give  upon  demand  to  any  person  or 
persons  having  weighing  done,  a  certificate 
under  his  hand  and  seal,  showing  the  amount 
of  each  weight,  number  of  car  or  cars  weighed, 
if  any,  the  initial  of  said  car  or  cars,  place 
where  weighed,  date  of  weighing  and  eon- 
tents  of  car.  And  it  is  hereby  provided 
that  said  weighmaster 's  certificate  shall  be 
admitted  in  all  actions,  either  at  law  or  in 
equity,  as  prima  facie  evidence  of  the  facts 
therein  contained,  but  the  effect  of  such  evi- 
denoe  may  be  rebutted  by  other  competent 
testimony."  These  two  sections  are  in  pari 
materia,  and  must  be  construed  together. 
They  are  in  some  respects  in  direct  conflict 
with  each  other,  but  that  conflict  must  be 
reconciled  if  it  ie  reasonably  possible  to  do 
so.  Section  7675  does  not  attempt  to  make 
anything  conclusive  but  the  weight  ascer- 
tained and  the  certificate  of  that  fact,  and 
does  not  provide  far  certifying  to  other  facts. 
Section  7706  provides  for  certifying  to  a 
number  of  other  facts,  such  as  the  number 
of  cars,  the  initials  of  the  car  or  cars,  the 
oonteivts  of  the  oar  of  oars,  and  the  plac* 
where  weighed.  When  these  additional 
facts  are  certified  to.  the  certificate  itself  is 
only  prima  facie  evidence  of  any  fact  there- 
in certified.  But,  if  the  weight  is  proved  bv 
competent  evidence  other  than  the  certifi- 
cate provided  by  section  7706,  the  intent  of 
the  statute  is  that  such  weight  shall  be  con- 
clusive. 

3.  But  is  it  competent  for  the  legislature  to 
make  the  weight  thus  ascertained  absolutely 
conclusive?  We  are  of  the  opinion  that  it  is 
not.  The  legislature  cannot  in  this  manner 
provide  for  the  arbitrary  exercise  of  power, 
so  as  to  deprive  a  person  of  his  day  in  court 
to  vindicate  his  rights.  And  the  law  which 
closes  his  mouth  absolutely  when  he  comes 
into  court  is  the  same,  in  effect,  as  the  law 
which  deprives  him  of  his  day  in  court.  See 
Cooley,  Const.  Lim.  6th  ed.  p.  452;  6  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1050;  Graves  v. 
Northern  P,  R.  Co.  6  Mont.  656,  51  Am.  Rep. 
81 ;  Moore  v.  State,  Denny,  55  Ind.  362,  363; 
Wantlan  y.White,  19  Ind.  470.  But  we  must 
give  to  the  legislative  intent  the  utmost  effect 
which  the  Constitution  will  permit.  The 
statute  in  question  is  a  police  recrulation. 
The  business  of  storing  and  handling  grain 
in  such  an  elevator  is  affected  with  a  public 
interest,  is  merely  a  link  in  the  chain  of  com- 
merce, and  may  oe  regulated  by  the  legisla- 
ture to  a  very  considerable  extent.  Set*  Munn 
V.  Illinois,  94  U.  S.  126,  24  L.  ed.  84.  The 
legislature  has  the  right  to  give  to  the  act 
of  the  weighmaster  in  weighing  grain  a  high 
character  as  evidence,  and  to  provide  that 
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such  act  can  be  impca-ched  only  when  the 
party  complaining  or  the  party  under  whom 
he  claims  was  himself  free  from  fault  or  neg- 
ligence, and  when  it  is  demonstrated  by  clear, 
strong,  and  satisfactory  evidence  that  there 
was  m  fact  a  substantial  mistake  in  the 
weighing.  No  trivial  error  or  trivial  varia- 
tion between  different  weights  is  sufficient  to 
impeach  the  weiehing  of  the  state  weigh- 
master ;  but  the  allegra  error  in  this  case  is 
1 ,062  bushels  in  a  total  of  97,587,  and  that  is 
sulliciently  substantial. 

In  our  opinion  the  case  is  not  exactly  par- 
allel to  one  where  the  parties,  by  voluntary 
contract,  provide  for  an  umpire  to  decide 
on  the  matters  which  will  arise  between 
them.  There  the  decision  of  the  umpire  can 
only  be  impeached  for  fraud  or  such  gross 
mi.9take  as  would  imply  bad  faith  or  a  fail- 
ure to  exercise  an  honest  judgment.  Leigh- 
ton  V.  Grant,  20  Minn.  345  (Gil.  298)  ;  8t, 
Paul  d  N.  P.  R.  Co,  V.  Bradbury,  42  Minn. 
222;  Langdon  v.  Northfield,  42  Minn.  464; 
i^ha/io  V.  First  Baptist  Church,  44  Minn.  22. 
Under  the  statute,  the  party  running  the  ele- 
vator has  no  option  as  to  whether  or  not  the 
state  weighmaJster  shall  weigh  the  grain; 
and,  in  our  opinion,  the  state  cannot  force 
an  umpire  upon  such  party  against  his  will, 
and  then  close  his  mouth,  so  that  he  cannot 
show  that  the  umpire  has  made  a  substantial 
mistake,  whether  that  mistake  is  the  result 
of  fraud  or  bad  faith,  or  merely  of  negligence. 
Under  the  Constitution,  no  sound  distinction 
can  be  made  on  the  difference  between  a  case 
of  bad  faith  and  a  case  of  mere  negligence.  If 
a  gross  error  has  been  oommitt^,  and  his 
mouth  is  closed  by  the  statute,  he  will  be 
deprived  of  his  property  without  due  process 
of  law,  whether  the  error  is  the  result  of 
bad  faith  or  not.  True,  in  this  case,  the  party 
running  the  elevator  is  not  the  one  who  is 
complaining.  The  plaintiff  is  enforcing 
merely  the  rights  of  the  shipper,  with  whom. 


under  §  7675,  Gen.  Stat.  1894,  it  is  option- 
al whether  the  grain  shall  be  weighed  by 
the  state  weighmaster  or  not.  The  law  does 
not  force  this  statutory  umpire  onto  the  ship- 
per. The  umpire  is  one  of  his  own  selection; 
and  it  may  be  contended  that,  as  to  him,  the 
case  is  the  same  as  that  of  a  case  where  the 
parties  voluntarily  agreed  on  an  umpire,  and 
that,  therefore,  he  cannot  impeach  the  weigh- 
master's  decision  without  showing  fraud  or 
such  ffross  mistake  as  will  imply  bad  faith. 
But  the  statute  never  Intendect  to  make  the 
weighing  conclusive  as  to  the  shipper,  and 
not  conclusive  as  to  the  party  operating  the 
elevator.  In  this  respect  the  rights  of  the 
parties  should  be  held  to  be  mutual  and  re- 
ciprocal, and  the  weighmaster's  decision  no 
more  conclusive  as  to  the  one  than  it  is  as 
to  the  other.  The  legislature  never  intended 
to  give  t^e  party  running  the  elevator  an  ad- 
vantage in  this  respect.  The  weighing  con- 
templated by  the  statute  is  a  weighing  in 
the  course  of  delivery,  and  as  a  part  of  that 
delivery.  There  are  three  parties  to  the 
transaction, — ^the  shipper,  the  elevator  keep- 
er, and  the  state  weighmaster,  who  is  um- 
pire for  the  other  two.  In  this  case  the 
weighmaster  was  acting  as  umpire  for  the 
shipper  and  defendant;  but,  by  reason  of 
said  clause  in  the  ill  of  lading  guaranteeing 
the  weight,  the  plaintiff  stepped  into  the 
shoes  of  the  shipper  in  attending  to  the 
weighing  and  delivery  of  the  wheat.  Then, 
if  plaintiff  can,  by  clear,  strong,  and  satis- 
factory evidence,  prove  tiie  alleged  error  as 
a  demonstrable  mistake  of  fact,  and  can  fur- 
ther prove  that  it  was  not  guilty  of  any 
fault  or  n^ligence  which  contributed  to  that 
error,  it  should  have  been  allowed  to  do 
so.  Plaintiff  should  have  been  allowed  to 
introduce  the  offered  evidence. 

The  order  appealed  from  is  therefore  r«- 
versed,  and  a  new  trial  granted. 


MISSOURI  SUPREME  COURT  (In  Banc). 


STATE  of  Missouri,  e»>ol.  Morris  HEZEL 

et  al., 

V. 

Charles  C.  BLAND  et  oZ. 


( 


.Mo. 


) 


t.  A  Jndffe  baa  »at  in  m  case  so  as  to 
be  entitled  to  dissent  from  tlie  deci- 
sion and  cause  the  ease  to  be  certified  to  an- 
other court  on  the  gronnd  of  a  conflict  of  de- 
cIbIodb,  notwlthBt&ndlng  the  fact  that  he  has 
not  had  any  consultation  with  the  other 
judges  on  the  merits  of  the  case,  where  he  was 
on  the  bench  when  the  case  was  argued  and 
snbmltted.  and  afterwards  agreed  with  the 
other  Jndges  that  the  decision  should  be  with- 
held for  a  time,  and  on  learning  of  a  decision 

Note. — The  decision  In  the  above  case  as  to 
when  a  Judge,  may  be  regarded  as  sitting  In  a 
cause  seems  decidedly  novel. 

As  to  power  of  one  of  several  Judges  In  a  case 
to  act  without  consultation,  see  also  Butts  v. 
Armor  (Pa)  26  L.  B.  A.  213. 
43  L.  R.  A. 


rendered  by  them  in  his  absence  promptly 
sent  to  the  Judge  who  wrote  the  opinion  a 
memorandum  stating  that  it  was  in  conflict 
with  another  decision,  and  that  a  motion  for 
rehearing  ought  therefore  to  be  granted.  In 
addition  to  which  he  filed  a  dissenting  opinion 
pending  the  motion  for  rehearing,  and  was 
on  the  bench,  but  not  consulted,  when  his  as- 
sociates overruled  that  motion  in  accordance 
with  an  agreement  they  had  previously  made 
and  of  which  they  had  notified  him. 
2.  A  Jndffc  may  be  considered  as  sit- 
ting in  m  case  without  taking  part  in  it  at 
every  stage. 

(March  21,  1899.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  respondents  to  certify  and 
transfer  to  the  Supreme  Court  a  cause  in 
which  that  court  had  rendered  a  decision 
which  one  of  the  judges  therein  sitting  is 
alleged  to  deem  contrary  to  a  previous  deci- 
sion of  the  Supreme  Court.  Writ  awarded. 
The  facts  are  stated  in  the  opinion. 
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MitiSOUBI  SUPBEMB  GOVKT. 


Mar., 


Messrs.  Hiram  J.  GroTer  and  Denis 
DeToy,  for  relators : 

"A  judge  sitting  in  a  case"  must  be  one 
to  whom  a  case  has  been  submitted  for  deci- 
sion; that  is  to  say,  for  the  application  of 
the  law  to  the  facts,  which  are  produced  be- 
fore him.  Such  application  of  law  to  facts 
may  be  made  without  either  oral  or  written 
argument,  and  without  consultation  with 
anyone,  a«}  is  done  in  the  circuit  courts. 

Judge  Biggs  did  sit  in  this  case  within  the 
true  spirit  and  meaning  of  §  6  of  the  Amend- 
ments to  the  Constitution  of  1884.  Upon 
his  dissenting  opinion  being  filed  in  the  case, 
asking  that  the  case  be  certified  to  this  court, 
that  should  have  been  done. 

The  filing  of  the  opini<m  of  Judge  Bland 
concurred  in  by  Judge  Bond,  on  the  2l8t  day 
of  June,  1898,  did  not  eonstitute  a  decision 
of  this  case. 

The  rule  of  the  court  of  appeals  provided 
that  in  any  case  in  which  an  opinion  has 
been  filed  the  party  against  whom  the  issues 
were  found  might  within  ten  days  from  the 
I'endition  of  the  opinion,  file  an  application 
for  a  rehearing. 

The  filing  of  that  application  for  rehear- 
ing suspended  the  opinion,  and  there  could 
be  no  decision  of  the  issues  in  the  case  un- 
til the  application  for  rehearing  should  have 
been  overruled. 

8tate^  Neu)  York  L.  Ins,  Co.,  v.  Phillips ,  96 
Mo.  573. 

Mr.  Adiel  Sherwood,  for  respondents: 

A  judge  is  not  "sitting"  in  "any  cause  or 
proceeding"  within  the  meaning  of  §  6 
Amende  1884,  who  merely  hears  an  oral  ar- 
gument on  the  part  of  appellant,  who  knows 
nothing  of  the  facts  contained  in  the  record, 
who  never  saw  any  brief  on  behalf  of  appel- 
lant (and  none  were  filed  by  respondents), 
and  who  is  absent  from  the  state  when  the 
majority  of  the  court  discusses  the  facts  con- 
tained in  the  record,  and  coneiders  the  law 
applicable  thereto,  and  agrees  upon  and 
hands  down  an  opinion  announcing  their  con- 
clusion and  judgment. 

A  motion  for  rehearing  does  not  affect 
the  judgment  entered  in  an  appellate  court 
as  a  result  of  its  announced  opinion. 

Andrews  v.  Hovey,  124  U.  S.  694,  31  L. 
ed.  557;  Ew  parte  Craig,  130  Mo.  594; 
Sparks  v.  Knight  Templars  d  M.  Life  In- 
demnity Co.  61  Mo.  App.  117. 

A  motion  for  a  new  trial  does  not  affect 
the  judgment  entered  upon  the  verdict,  be- 
cause an  execution  may  issue  with  a  motion 
for  new  trial  pending  and  not  determined. 

St.  Franois  Mill  Co.  v.  Sugg,  142  Mo.  358; 
Ex  parte  Craig,  130  Mo.  594. 

I^-  is  true  that  where  a  motion  for  rehear- 
ing is  filed  after  the  close  of  the  term  under 
a  special  order  for  that  purpose  or  under  a 
general  rule  authorizing  a  motion  for  re- 
hearing within  a  certain  fixed  number  of 
days,  and  the  motion  under  such  rule  is  filed 
after  the  close  of  the  term  and  the  mandate 
is  held  up,  that  the  judgment  is  in  a  sense 
continued  and  the  matter  carried  over  to 
the  term  following  when  the  motion  for  re- 
hearing is  overruled;  but  this  is  necessary 
because  a  vacation  of  court  intervenes. 

Childs  v.  Kansas  City,  St.  J.  d  C.  B.  R.  Co. 
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1 17  Mo.  417;  State,  New  York  L.  Ins.  Co.^  v. 
Philips,  m  Mo.  570. 

But  where  a  motion  for  rehearing  is  filed 
during  the  same  term,  the  only  purpose  of 
said  motion  being  to  correct  errors  of  law, 
such  motion  does  not  have  any  effect  upon 
the  judgment,  and  simply  holds  back  the 
mandate,  unless  the  motion  for  rehearing  is 
sustained,  in  which  event  there  is  generally 
merely  a  reargument  of  the  case,  and  tJien 
if  the  court  reaches  the  same  conclusion  as 
before  there  is  simply  an  announcement  of 
the  overruling  of  the  motion  for  rehearing. 

Any  two  of  the  judges  of  the  St,  Louis 
coui-t  of  appeals  constitute  a  quorum  of  the 
court,  and  exercise  all  of  the  powers  and 
functions  of  the  court. 

Mo.  Const,  art.  6,  §  14. 

There  is  every  presumption  in  favor  of  the 
correctness  of  the  judgment  or  action  of  an 
appellate  court. 

Ex  parte  Craig,  130  Mo.  594;  State,  Hyatt, 
y.  Smith,  106  Mo.  6. 

The  judgment  of  a  court  of  record  is  al- 
ways presumed  to  have  been  regularly  ren- 
dered. 

Hemdon  v.  Hawkins,  65  Mo.  265 ;  Bould- 
in  V.  Ewart,  63  Mo.  330;  Small  v.  Field.  10^ 
Mo.  119;  State  v.  Duestrow,  137  Mo.  76. 

The  word  "cause"  and  the  word  "proceed- 
ing," in  §  6  of  the  Amendment  of  1884, 
mean  practically  the  same  thing. 

It  cannot  be  contended  that  the  motion  for 
rehearing  was  a  "cause  or  proceeding"  with- 
in the  meaning  of  this  section,  and  that 
Judge  Biggs  was  "therein  sitting"  and 
deemed  the  decision  upon  such  motion  con- 
trary to  some  "previous  decision"  of  this 
court,  because  in  the  latter  part  of  this  sec- 
tion it  is  provided  that  the  "cause  or  pro- 
ceeding" and  the  "original  transcript"  there- 
in shall  be  ceHified  and  transferred  to  the 
supreme  court,  and  manifestly  there  is  no 
original  transcript  of  a  motion  for  rehearing. 

Blyew  V.  United  States,  13  Wall.  595,  20 
L.  ed.  643. 

The  word  "case"  conveys  the  precise 
meaning  of  the  word  "suit." 

New  Brunswick  S.  B.  d  Canal  Transp.  Co» 
V.  Baldwin,  14  N.  J.  L.  442;  State  v.  Caffey, 
6N.  C.  (2  Murph.)'320. 

"Action  on  proceeding"  is  one  by  which 
some  relief  is  sought  against  another. 

Re  McCausland,  52  Cal.  568. 

"Proceeding"  is  equivalent  to  suit  or  ac- 
tion. 

Hildreth  v.  Hopewell  Twp.  Overseers  of 
Poor,  13  N.  J.  L.  5. 

A  judicial  proceeding  is  a  hearing  and 
determination. 

Robertson  v.  Barbour,  6  T.  B.  Mon.  528. 

The  presence  of  a  judge  is  absolutely  nec- 
essary. He  certainly  cannot  be  a  sitting 
judge  in  any  cause  when  he  is  absent  in  a 
distant  state;  nor  can  he  be  a  sitting  judge 
when  the  cause  in  which  it  is  claim^  he  is 
Bitting  has  long  since  been  decided  and  the 
judgment  of  the  court  entered  of  record  and 
a  motion  for  rehearing  filed,  when  the  major- 
ity of  the  members  of  the  court  had  agreed 
in  consultation  that  the  motion  for  rehear- 
ing should  be  overruled  and  this  consulta- 
tion and  agreement  took  place  before  th^ 
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third  judge  made  his  appearance,  and  then 
pent  a  note  to  the  majority  of  the  judges  in 
which  he  took  the  position  that  the  mo^ 
tion  for  rehearing  should  be  sustained. 

Re  Saline  County  Subscription,  45  Mo.  62, 
100  Am.  Dec.  337. 

"Sitting  in  a  cause"  as  applied  to  a  judge, 
must  refer  to  him  when  he  is  exercising  judi- 
cial power,  acting  as  judge. 

State  V.  Dueatrow,  137  Mo.  76;  Daldtoin 
V.  Baldwin,  81  Va.  410;  Neil  v.  Neil,  1  Leigh, 
11;  Floumoy  v.  Jeffersanville,  17  Ind.  173, 
79  Am.  Dec.  468;  Mason  v.  Woemer,  18  Mo. 
570. 

It  was  the  duty  of  the  judge  to  have  been 
personally  present  in  court,  and  to  find  ju- 
dicially the  facts  upon  whicn  his  conclu- 
sion was  based. 

State  V.  Jefferson,  66  N.  C.  312;  Johnson 
V.  LetDis,  1  Rich.  Eq.  391 ;  Cock  v.  State,  8 
Tex.  App.  666;  Crane  v.  Camp,  12  Conn. 
464;  St.  Louis,  K.  d  S.  R.  Co.  v.  Wear,  135 
Mo.  269,  33  L.  R.  A.  341. 

A  judgment  is  not  merely  what  la  entered 
on  the  record;  that  is  the  evidence  of  the 
judgment:  but  it  is  what  is  ordered  and 
adjudged  by  the  court. 

1  Freeman,  Judgm.  4th  ed.  %  SS;  Re  Cook, 
77  Cal.  220,  1  L.  R.  A.  567 ;  Schuster  v. 
Radcr,  13  Colo.  329;  Re  Newman^  76  Cel. 
213;  Davis  v.  Shaver,  61  N.  C.  Phill.  L.  18, 
91  Am.  Dec.  92;  Houston  v.  Clark,  36  Kan. 
414;  Lind  v.  Adams,  10  Iowa,  398,  77  Am. 
De<'.  123 ;  Clay  v.  Hildehrand  Bros.  34  Kan. 
695. 

A  motion  for  rehearing  in  an  original  pro- 
ceeding is  similar  in  principle  to  a  motion 
for  a  new  trial  in  the  circuit  court,  except 
that  the  right  to  move  for  a  new  trial  in  the 
circuit  court  is  given  by  statute,  and  the  mo- 
tion for  rehearing  depends  on  the  practice 
of  the  appellate  court. 

The  mere  filing  of  a  motion  for  new  trial, 
or  rehearing,  constitutes  no  impediment  to 
the  judgment  or  decree. 

Ex  parte  Craig,  130  Mo.  594;  AndreiDs  v. 
Hovey,  124  U.  S.  694,  31  L.  ed.  557;  Public 
Schools  V.  Walker,  9  Wall.  603,  19  L.  ed. 
650;  Banna  v.  Reynolds,  16  U.  S.  App.  713, 
59  Fed.  Rep.  938,  8  C.  C.  A.  385;  Imperial 
L.  Ins.  Co.  V.  Newcomb,  27  U.  S.  App.  290, 
63  Fed.  Rep.  560,  11  C.  C.  A.  340;  Five  Hun- 
dred d  Five  Thousand  Feet  of  Lumber,  34 
U.  S.  App.  45,  70  Fed.  Rep.  1020,  17  C.  C. 
A.  555;  United  States  v.  Hall,  21  U.  S.  App. 
426,  63  Fed.  Rep.  475,  11  C.  C.  A.  298; 
United  States  v.  Knight,  1  Bla<*k,  488,  17  L. 
ed.  80;  Broum  v.  Aspden,  14  How.  25,  14  L. 
ed.  311. 

In  the  absence  of  the  provision  of  the  Con- 
stitution declaring  two  of  the  judges  a 
quorum,  and  as  a  matter  of  law  the  court, 
the  law  would  have  so  declared. 

William  v.  Benet,  35  S.  C.  150,  14  L.  R.  A. 
826 ;  Ex  parte  Willcocks,  7  Cow.  402 ;  Damon 
V.  Qranby,  2  Pick.  353 ;  Kingsbury  v.  Centre 
School  Dist.  12  Met.  99 :  Price  v.  Orand  Rap- 
ids d  I.  R.  Co.  13  Ind.  58;  State,  Van  Vorst, 
V.  Jersey  City,  27  N.  J.  L.  493 ;  State,  Cad- 
mus, V.  Farr,  47  N.  J.  L.  208 ;  State  v.  Del- 
itsseline,  1  McCord,  L.  52;  State,  Shinnich, 
V.  Oreen,  37  Ohio  St.  227;  State  v.  Hug- 
gins,  Harp.  L.  139;  Rex  v.  Miller,  6  T.  R. 
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268;  Rex  v.  Bellringer,  4  T.  R.  810;  King  v. 
Hendley,  7  Bam.  &  C.  496;  Blacket  v.  Bliz- 
ard,  9  Barn.  &  C.  851 ;  5  Dane,  Abr.  p.  150; 
Kyd,  Corp.  p.  Ill;  Ang.  &  A.  Corp.  §  205; 
Kent,  Com.  p.  293;  Cushing,  Legislative  As- 
semblies, §  247. 

The  word  "sitting"  means  participation, 
consideration,  deliberation,  and  actual  deter- 
mination of  thie  questions  of  law  submitted 
to  the  court. 

State  V.  Parker,  106  Mo.  226 ;  State  v.  Or- 
rick,  106  Mo.  128;  State  v.  Armstrong,  106 
Mo.  421,  13  L.  R.  A.  419;  Coming  v.  Slosson, 
16  N.  Y.  294. 

Valliaat,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  mandamus  to 
compel  respondents,  who  are  judges  of  the 
St.  Louis  court  of  appeals,  to  certify  and 
transfer  to  this  court  a  cause  in  which  that 
court  has  rendered  a  decision  w'hich  it  is 
alleged  one  of  the  judges  therein  sitting 
deems  contrary  to  a  previous  decision  of  this 
court.  The  respondents  in  their  return 
say  that  the  judge  who  deems  the  decision 
contrary  to  a  previous  decision  of  this 
court  did  not  sit  in  the  case  and  for  that 
reason  they  refuse  to  certify  it  up  to  this 
court. 

There  is  a  motion  on  file  by  respondents 
to  strike  out  certain  evidence,  but  it  will  not 
be  necessary  to  pass  on  the  motion,  since 
it  will  not  be  necessary  to  look  into  the  evi- 
dence; the  petition  and  return  to  the  alter- 
native writ  show  admitted  and  undisputed 
facts  sufiicient  for  a  determination  of  the 
case;  from  which  sourcea  we  gather  the  fol- 
lowing facts: 

At  the  March  term,  1897,  a  suit  was  pend- 
ing in  the  St.  Louis  court  of  appeals  from  the 
circuit  court  of  the  city  of  St.  Louis,  where- 
in the  Barber  Asphalt  Company,  plaintiff 
below,  was  appellant,  and  Morris  Hezel  and 
others,  the  relators  herein,  defendants  be- 
low, were  respondents.  The  cause  came  on  for 
hearing  in  the  St.  Louis  court  of  appeals  on 
March  26,  1897,  before  the  Honorable 
Charles  C.  Bland,  the  Honorable  William  H. 
Biggs,  and  the  Honorable  Henry  W.  Bond, 
then  and  now  constituting  that  court.  All 
three  of  those  judges  were  on  the  bench  at 
the  time,  and  the  cause  was  then  argued  by 
counsel  and  duly  submitted  to  the  court  and 
taken  under  advisement.  After  the  case 
was  submitted,  without  consultation  on  its 
merits  it  was  assigned  to  Judge  Bland  to  pre- 
pare an  opinion.  Afterwards  and  before  an 
opinion  was  prepared  the  three  judges  in  con- 
sultation together  agreed  that  because  they 
were  informed  that  a  cause  was  then  pend- 
ing in  this  court  involving  the  same  ques- 
tions of  law,  it  would  be  suivisable  to  with- 
hold a  decision  of  the  case  they  had  until 
they  should  see  the  decision  of  this  court  in 
the  ca<ie  they  were  informed  was  here.  The 
opinion  of  this  court  in  that  case  reached  the 
court  of  appeals  June  7,  1898;  then,  pursu- 
ant to  the  understanding.  Judge  Bland  » 
turned  his  attention  to  the  case  in  question, 
and  prepared  an  opinion  which,  after  con- 
sultation with  Judge  Bond,  Judge  Biggs  be- 
ing absent,  was,  on  June  21,  delivered  as  the 


b48 


MiasouRi  SupaEMS  Coubt. 


Mail, 


opinion  of  the  court,  directing  a  judgment 
reversing  the  judgment  of  the  circuit  court 
And  remanding  the  cause;  when  the  opinion 
wae  delivered  from  the  bench,  only  Judges 
Bland  and  Bond  were  present;  the  opinion 
is  signed  by  Judge  Bland,  and  this  memo- 
randum at  the  foot  ** Judge  Bond  concurs, 
-Judge  Biggs  absent." 

On  June  30,  within  the  time  allowed  by  the 
rules  of  the  court,  relators,  defendants  in 
-that  suit,  filed  a  motion  for  rehearing;  on 
July  5,  during  the  same  term,  and  before 
the  motion  for  rehearing  was  overruled,  the 
three  judges  present  on  the  bench,  Judge 
Biggs  delivered  a  dissenting  opinion  in  which 
he  cited  the  case  of  Verdin  v.  8t.  Louis,  131 
Mo.  26,  and  therein  stated  that  he  regarded 
that  as  the  last  controlling  decision  on  the 
subject  involved,  and  that  the  majority  opin- 
ion filed  June  21,  was  in  conflict  with  that 
decision,  and  requested  that  the  cause  be  cer- 
tified to  the  supreme  court.  The  action  of 
the  court  on  that  request  is  expressed  in  its 
record  of  July  6,  as  follows: 

''Now  at  this  day  there  is  filed  a  dissent- 
ing opinion  by  Judge  Biggs,  asking  that  this 
•cause  be  certified  to  the  supreme  court  of 
this  state,  but  as  Judge  Biggs  was  not  sit- 
ting, and  took  no  part  when  uie  opinion  and 
judgment  were  rendered  herein  by  this  court 
•on  the  21st  day  of  June,  1898,  reversing  and 
remanding  this  cause,  a  majority  of  the 
judges  of  this  court  are  of  opinion  tihat 
iio  ground  for  certifying  this  cause  exists 
vnthin  the  meaning  of  §  6  of  the  Amend- 
ment to  the  Ck>nstitution  of  Missouri,  lim- 
itii^  and  defining  the  jurisdiction  of  this 
•court;"  after  which  the  motion  for  rehear- 
ing was  overruled.  Immediately  on  the  re- 
fusal of  the  court  to  certify  the  case,  as 
-Judge  Biggs  had  requested,  the  relators  by 
their  counsel  then  present  askea  leave  to  file 
-a  motion  to  that  effect;  but  the  court  re- 
fused their  request,  and  then  adjourned  for 
the  term.  It  is  stated  in  the  reply,  and, 
without  looking  into  the  evidence,  for  the 
-purpose  of  this  suit  we  will  take  it  for  true, 
that  there  was  never  any  consultation  on 
the  merits  of  the  case  between  Judge  Biggs 
and  the  other  two  judges;  that  after  the 
majority  opinion  was  filed,  and  while  the  mo- 
tion for  rehearing  was  pending.  Judge  Biggs 
sent  a  wi'itten  memorandum  to  Judge  Bland 
in  which  he  stated  that  he  considered  the 
majority  opinion  in  confiict  with  the  deci- 
sion in  Verdin  v.  Bt,  LouiSf  131  Mo.  26,  and 
lie  was  in  favor  of  sustaining  the  nootion  for 
rehearing,  but  Judge  Bland  by  similar  means 
informed  Judge  Bigge  that  Judge  Bond  and 
"himself  had  previously  talked  the  matter 
over  and  had  agreed  to  overrule  the  motion 
and  that  Avould  be  the  order;  then  Judge 
Biggs,  without  further  interchange  of  views 
on  the  subject  with  the  other  two  judges,  or 
•either  of  them,  prepared  his  dissenting  opin- 
ion, which  was  delivered  on  July  5. 

The  only  question  presented  for  our  con- 
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sideration  by  this  record  is.  Did  Judge  Bigg* 
sit  in  that  case? 

Judge  Biggs  waa  on  the  bench  when  the 
case  was  argued,  and  submitted  and  taken 
under  advisement;  tihe  case  then  rested  as 
much  on  his  conscience  as  on  that  of  the 
other  judges;  its  assignment  to  another 
judge  m  no  sense  withdrew  the  responsibil- 
ity from  him;  he  counseled  with  the  other 
members  of  the  court  on  the  wisdom  of  wait- 
ing for  further  light  on  the  subject  from  this 
court;  within  a  few  days  after  the  majority 
opinion  was  delivered,  and  during  the  same 
term,  and  while  the  motion  for  rehearing 
was  pending,  he  communicated  to  the  writer 
of  the  opinion  his  views,  and  cited  a  decision 
of  this  court  which  he  thought  waa  being 
contravened,  and  expressed  his  opinion  that 
the  motion  for  rehearing  ought  to  be  sus- 
tained. It  appears  from  the  return  that 
Judges  Bland  and  Bond,  before  the  return  of 
Judge  Biggs,  consulted  on  the  motion  for  re- 
hearing; and  after  due  deliberation  came  to 
the  conclusion  that  it  ought  to  be  overruled. 
But  it  by  no  means  follows  that  because  they 
had  agreed  on  the  opinion  in  the  first  in- 
stance they  would  agree  to  overrule  the  mo- 
tion for  rehearing.  A  motion  for  a  rehear- 
ing is  a  very  serious  stage  of  the  case;  it 
often  saves  the  court  from  error  and  the  par- 
ty from  wrong.  The  case  is  pending  for  all 
there  is  in  it,  in  the  appellate  court,  until 
that  motion  is  overruled.  State,  New  York 
L.  Ins,  Co.,  V.  PhiUpa,  96  Mo.  578.  Now, 
suppose  Judges  Bland  and  Bond  had  beocnie 
divided  in  opinion,  one  favoring  grantii^ 
and  the  other  denying  the  motion,  then 
Judge  Biggs's  vote  would  have  accompliahed 
an  entire  change  in  the  case;  yet  his  TO*e 
was  as  valid  when  it  stood  alone  for  the  re- 
hearing, as  it  would  have  been  if  it  had  been 
cast  with  the  majority. 

While  the  motion  was  pending,  if  Judge 
Biggs  thought  the  decision  was  wr<mg  it  was 
his  duty  as  a  judge  to  exert  his  infiuenoe 
to  correct  the  error.  'It  is  not  necessary  that 
a  judge  of  an  appellate  court  should  be  in 
session  with  the  other  judges  at  every  stage 
of  the  case  in  order  to  enable  him  to  perform 
any  duty  which  his  mind  and  conscience  dic- 
tate in  reference  to  the  case;  and  it  is  not 
necessary  that  he  should  take  part  in  every 
stage  before  he  can  be  considered  as  sitting 
in  it. 

Under  the  facts  of  this  case,  Judge  Biggs 
16  to  be  adjudged  as  having  sat  in  it;  was 
entitled  to  file  hie  dissenting  opinion,  and, 
upon  his  statement  that  he  deemed  the  ma- 
jority opinion  contrary  to  the  decision  he 
mentioned,  tiiat  court  ought  to  have  certi- 
fied and  transferred  the  cause  to  this  court 
in  accordance  with  the  requirement  of  §  6  of 
the  Amendment  of  1884,  oi  the  Constitution. 

The  peremptory  writ  of  mandamus  « 
awanded. 

All  concur  except  Judge  B«rseM»  abseil 
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NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


NEW     JERSEY    ELECTRIC    RAILWAY 
COMPANY,  Plff.  in  Err., 

V, 

NEW  YORK,  LAKE  ERIE,  &  WESTERN 
RAILROAD  COMPANY,  by  John  G.  Mc- 
Cullough  et  al,,  Receivers. 

(61  N.  J.  L.  287.) 

*1.  One  vrlio  baa  a  fixed  re-verslonarr 
interest  In  personal  property  has  the 

right  to  sue  one  who  Is  not  in  possession 
thereof  for  such  an  Injury  by  him  thereto  as 
will  depreciate  its  yalue  when  it  comes  to  his 
hands. 

2.  A  bailor  'vrhen  lie  makes  a  bailment 
for  blre  locatio  rei  parts  with  the  posses- 
sion to  the  chattels  to  the  bailee ;  bnt,  if  any 
permanent  injury  be  done  to  a  chattel  by  a 
third  party  during  the  continuance  of  the 
bailment,  he  may  maintain  an  action  against 
such  third  party,  whether  an  action  might  or 
might  not  be  maintained  against  such  party 
by  the  bailee  for  trover,  trespass,  or  replevin 
to  control  the  immediate  possession. 

8.  A  bailor  need  not  look  alone  to  bis 
bailee  for  a  wronff  by  a  tblrd  party 
In  connection  with  the  bailee  done  to  the 
chattel  which  Is  the  subject  of  the  bailment 
for  hire.  If  the  bailee  assumes  to  pledge  or 
sell  the  bailed  goods  as  his  own,  such  an  act 
amounts  to  a  conversion,  and  the  bailor  may 
at  once  bring  his  action  against  the  third 
party  In  whose  possession  the  property  is 
found.  While  a  mere  misuse  may  not  ter- 
minate the  bailment,  yet,  when,  by  the  negli- 
gence of  the  bailee,  either  alone  or  In  conjunc- 
tion with  the  negligence  of  a  third  party,  the 
chattel  balled  Is  no  longer  fit  and  svil table  for, 
and  cannot  be  devoted  to,  the  ilse  for  which  it 
was  hired,  the  bailment  is  at  an  end,  and 
bailor  can  maintain  his  action  for  the  Injury 
done  to  It. 

4.  The  servants  of  tbe  bailee  in  a  bail- 
ment for  blre  are  not  tbe  servants  of 
the  bailor,  and  he  is  not  responsible  to  a 
third  party  for  the  negligence  of  the  serv- 
ants of  the  bailee  in  respect  to  the  bailment. 
Tbe  bailee  does  not  stand  in  the  place  of  the 
bailor,  nor  represent  him  in  such  relation  as 
to  render  the  bailor  liable  for  the  negligent 
acts  of  the  bailee  or  his  servants  or  agents ; 
and  while.  In  an  action  by  the  bailee  for  in- 
juries against  a  third  party,  occasioned  by  his 
negligence,  the  contributory  negligence  of  the 
bailee  or  h4s  servants  or  agents  will  constitute 
a  defense  to  the  action,  yet  In  an  action  by 
the  bailor,  who  Is  the  owner,  against  a  third 
party,  for  injury  to  the  bailment,  the  negli- 
gence of  the  bailee  or  his  servants  or  agents 
Is  not  Imputable  to  such  bailor,  and  will  not 
prevent  a  recovery. 

6.  A  bailment  for  blre  for  use  distin- 
guished from  a  bailment  for  the  carriage  of 
goods  by  a  common  carrier. 

(November  Term,  1897.) 

*Headnote8  by  Lippincott,  J. 


ERROR  to  the  Supreme  Court  to  review  a 
judgment  entered  for  plaintiff  upon  a 
special  verdict  in  an  action  brought  to  re- 
cover damages  for  injuries  to  property  be- 
longing to  plaintiff  while  in  the  possession 
of  a  bailee.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court,  which  was  as  follows: 

Lippincott,  J.: 

In  this  case  the  action  is  brought  by  the 
New  York,  Lake  Erie,  A  Western  Railroad 
Company,  by  its  receiver,  against  the  de- 
fendant, to  recover  damages  sustained  by  the 
locomotive  engine  and  cars  of  the  plaintiff, 
in  a  collision  between  the  locomotive  engine 
and  an  electric  car  of  the  defendant  com- 
pany, at  a  crossing  over  a  public  highway, 
at  Singac,  in  Passaic  county,  on  September 
2,  1895.  The  locomotive  and  some  of  the 
cars  of  the  train  belonged  to  the  plaintiff 
company,  and  by  it  had  been  hired  by  the 
day,  and  from  day  to  day  for  use,  to  the  New 
York  &  Greenwood  Lake  Railway  Company, 
swhich  latter  company  was,  with  its  own  en- 
gineer, fireman,  and  employees,  running  the 
same  over  and  upon  its  own  roadbed  and 
rails,  at  such  highway  crossing,  at  the  time 
and  place  of  collision.  The  defendant  was 
a  street  electric  railway  company,  running 
along  and  upon  the  Little  Falls  road,  which 
is  a  public  hiehway  from  Paterson  to  Pas- 
saic and  Ru&erford.  The  tracks  of  the 
New  York  &  Greenwood  Lake  Railway  cross 
this  highway  at  Singac.  At  the  same  point, 
the  electric  car  tracks  of  the  defendant  com- 
pany cross  the  tracks  of  the  plaintiff  rail- 
road company,  and  the  collision  between  the 
electric  car  and  the  locomotive,  while  both 
were  in  the  act  of  making  this  crossing, 
caused  the  damage  te  the  locomotive  and 
cars  of  the  plaintiff.  The  cause  was  tried 
at  the  Passaic  circuit,  together  with  the  case 
of  the  New  York  &  Greenwood  Lake  Rail- 
way Company  against  the  defendant,  for 
damage  to  the  tracks  of  the  railroad,  and  to 
otber  cars  owned  by  it,  before  the  same  jury, 
and  the  evidence  is  the  same  as  to  both  cases 
except  as  to  damages.  Both  cases  were  ar- 
gued in  this  court  at  the  November  term, 
1896, — the  former'  case  upon  a  rule  to  show 
cause  why  the  verdict,  which  was  for  the 
defendant  in  that  case,  should  not  be  set 
aside,  which  rule  was  discharged  at  the  Feb- 
ruary term,  1897,  upon  an  opinion  of  the 
court  rendered  at  that  term.  60  N.  J.  L.  52, 
38  L.  R.  A.  516.  In  that  case,  this  court,  in 
its  opinion,  held  that  there  existed  no  error 
of  the  trial  court  in  the  admission  or  rejec- 
tion of  evidence,  or  in  its  instruction  to  the 
jury,  nor  was  the  verdict  against  the  evi- 
dence or  the  weight  thereof,  nor  contrary  to 
the  charge  of  the  court.  In  the  cause  now 
in  hand  the  trial  justice  directed  the  jury 


Note. — The  above  case  is  an  especially  valu- 
able discussion  of  the  liability  of  a  third  person 
to  a  bailor  for  injury  to  property  In  the  hands 
of  the  bailee.  The  somewhat  analogous  ques- 
tion of  the  liability  ef  a  servant  to  a  third  per- 
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son  for  Injuries  done  in  the  course  of  his  em- 
ployment, for  which  the  master  is  liable,  is  the 
subject  of  a  note  to  Mayer  v.  Thompson-Hutchi- 
son Bidg.  Co.  (Ala.)  28  L.  R.  A.  433. 
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to  return  a  special  verdict.  The  jury  were 
directed  to  find  by  their  verdict — First, 
whether  the  oollision  or  accident  occurred 
by  reason  of  the  negligence  of  the  employees 
of  the  defendant  in  charge  of  and  operating 
the  electric  car  of  the  defendant  company; 
secondly,  whether  the  n^ligence  of  the  em- 
ployees of  the  New  York  &  Greenwood  Lake 
Railway  Company,  the  bailee  of  the  plain- 
tiff company  of  the  locomotive  and  some  of 
the  cars  of  the  train,  contributed  to  the  col- 
lision or  accident ;  and,  thirdly,  what  amount 
of  damages  had  the  plaintiff  suffered.  The 
juiy,  by  their  special  verdict,  found  negli- 
gence of  the  employees  of  the  defendant  com- 
pany causing  the  accident ;  also  that  the  neg- 
ligence of  the  employees. of  the  New  York 
ft  Greenwood  Lake  Railroad  Company  con- 
tributed thereto;  and  also  that  the  plaintiff 
company  had  suffered  damage  to  the  amount 
of  $1,475.  On  this  verdict  the  postea  was 
framed,  and  the  motion  now  is  for  judgment 
thereon. 

The  right  of  the  plaintiff  to  recover 
against  the  defendant  is  denied  on  the 
ground,  first,  that,  under  the  verdict  finding 
that  the  contributory  negligence  of  the  New 
York  ft  Greenwood  Lake  lUilway  Company 
having  concurred  and  co-operated  with  the 
negligence  of  the  defendant  in  causing  the 
injury,  therefore  the  action  should  be  aptinst 
that  company  alone,  and  that  for  such  iniuiy 
action  only  can  be  had  against  the  New 
Yory  ft  Greenwood  Lake  Railroad  Company, 
which  was  the  bailee  of  the  plaintiff  of  the 
locomotive  and  cars,  and  that  it  cannot  be 
maintained  against  the  defendant,  although 
its  negligence  contributed  to  the  injury. 
This  contention  involves  the  question  of  the 
right  of  the  bailor  against  a  third  party  as 
wrongdoer  in  relation  to  the  subject-matter 
of  a  bailment  for  hire  for  use.  There  is  no 
question  but  that,  for  the  injury  to  the  ac- 
tual possession  of  the  bailee,  action  against 
a  third  party  will  lie  only  at  the  suit  of  the 
bailee ;  and  the  general  current  of  authority 
appears  to  be  that  the  bailee  can  include  in 
such  suit  damages  for  the  entire  injury  to 
the  subject  of  the  bailment,  but  no  case  is 
found  which  denies  the  right  of  the  bailor 
to  sue  and  recover  for  the  permanent  injury 
to  the  property  even  before  tiie  expiration  of 
the  bailment.  One  who  has  a  fixed  rever- 
sionary interest  in  property  has  a  right  to 
sue  one  who  is  not  m  possession  thereof  for 
an  injurv  to  such  property  which  will  de- 
preciate its  value  when  it  comes  to  his  hands, 
and  is  entitled  to  recover  damages  to  the  ex- 
tent of  such  depreciation.  The  owner  of  a 
reversionary  interest  in  personal  property 
has  the  same  ri^ht  of  action  for  an  injury 
thereto  as  in  the  case  of  real  property. 
Shearm.  ft  Redf.  Neg.  §  119.  The  bailor, 
when  he  makes  a  bailment  for  hire,  parts 
with  the  right  of  possession  to  the  chattel; 
and  it  has  been  held  that  he  cannot  during 
the  existence  of  the  bailment  maintain  an 
action  of  trespass  for  its  asportation,  or  tro- 
ver for  its  mere  conversion,  or  replevin  to 
recover  back  its  possession  against  any  third 
person;  but  it  seems  to  be  the  accepted  doc- 
trine at  present  that,  if  any  permanent  in- 
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jury  be  done  to  the  chattel,  he  may  maintain 
a  special  action  on  the  €-ase  against  a  third 
party  for  injury  done  by  such  third  party  to 
the  reversionary  interest,  and  this  seons  to 
be  both  by  reason  and  authority  the  rule, 
whether  an  action  might  or  might  not 
be  maintained  by  the  Imilee  against  such 
party  for  trover,  trespass,  or  replevin,  to 
control  the  immediate  possession.  Pollock, 
Torts,  p.  432.  A  person  who  has  let  a  chat- 
tel out  to  hire  may,  nevertheless,  sue  a  third 
party  for  damages  in  respect  to  the  perma- 
nent injury  to  the  reversionary  interest. 
Addison,  Torts,  p.  410.  In  Mears  v.  London 
d  8.  W,  R.  Co,  11  C.  B.  N.  S.  850,  the  case  was 
that  a  barge  was  let  to  hire.  The  defendant, 
who  was  not  the  bailee,  was  engaged  in  rais- 
ing a  boiler  out  of  the  barge,  when  the  boiler 
was  negligently  allowed  to  fall,  destroying 
the  barge.  The  court  held  that  the  pLaintifi, 
who  was  the  owner  of  the  barge,  had  the 
right  to  sue  a  third  party  whose  negligence 
caused  the  injury,  and  laid  down  the  rule 
that,  although  the  owner  could  not  bring  an 
action  when  there  had  been  no  permanent  in- 
jury to  the  chattel,  where  there  is  such  per- 
manent injury  the  owner  might  maintain  an 
action  against  the  person  whose  wrongful 
act  had  caused  the  injury.  The  general  rule 
appears  to  be  that  the  owner  of  a  chattel 
which  is  out  on  hire  for  an  unexpired  term 
may  maintain  an  action  against  a  third  per- 
son for  a  permanent  injury  thereto.  This 
seems  to  be  the  rule  whether  the  bailment 
has  expired  or  not.  Hotcard  v.  Farr,  18  X. 
H.  457 ;  White  v.  QHffin,  49  N.  C.  (  4  Jones, 
L.)  139;  Lemngton  d  O.  R.  Co.  v.  Kidd.  7 
Dana,  245;  HatDkina  v.  Pkythian,  8  B.  Mon. 
615.  A  bailor  need  not  look  alone  to  his 
bailee  for  a  wrong  by  a  third  party  in  con- 
nection with  the  bailee,  as  respects  the  con- 
tract Off  bailment.  If  a  bailee  assumes  to 
pledge  or  sell  the  bailed  goods  as  his  own, 
such  an  act  amounts  to  a  conversion,  and  the 
bailor  may  immediately  bring  an  action  of 
trover  or  replevin  against  the  third  party  in 
whose  possession  the  property  is  found. 
Story,  Bailm.  9th  ed.  §  413.  In  J^ikmt  v. 
Cole,  53  Wis.  235,  the  right  of  the  action  of 
trespass  against  a  third  party  to  whom  the 
bailee  had  improperly  sold  the  goods  bailed 
was  distinctly  recognized.  Whether  the 
bailment  in  the  case  in  hand  had  expired  or 
not,  it  seems,  can  make  very  little  difference. 
This  bailment  or  hire  of  this  locomotive  and 
cars  was  presumably  by  the  bailor  at  its  wilL 
A  bailment  may  be  determined  by  the  mere 
efflux  of  time,  as  where  the  chattel  is  bailed 
for  a  stated  period.  Here  the  bailment  wa3> 
not  for  any  stated  period.  It  may  be  de- 
termined b^  the  accomplishment  of  the  ob- 
ject for  which  the  thing  was  bailed,  as  where 
the  chattel  is  hired  for  a  particular  purpose, 
or  is  pledged  until  the  loan  is  repaid.  It  may 
be  dissolved  by  mutual  agreement  at  any 
time.  And  either  party,  as  has  been  said, 
wher^  the  bailment  is  not  for  any  particular 
time,  may  terminate  it  at  will.  It  may  be 
determined  by  the  total  or  partial  destruc- 
tion of  the  subject-matter  of  the  bailment,, 
as  where  a  chattel  is  lost  or  is  destroyed.  It 
may  be  also  terminated  where  the  bailee  dis- 
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poses  of  it  contrary  to  the  terms  of  the  bail- 
ment. In  this  case  the  bailment  was  termi- 
nated at  the  time  of  the  injury,  for  then  it 
was  no  longer,  under  the  evidence,  fit  and 
suitable  for  the  use  which  the  contract  of 
bailment  contemplated.  While  a  mere  mis- 
use might  not  terminate  the  bailment,  yet, 
when  by  the  negligence  of  the  bailee  either 
alone  or  in  conjunction  with  the  negligence 
of  a  third  party,  it  is  no  longer  fit  and  suita- 
ble for  the  uses  for  which  it  was  hired,  both 
by  reason  and  all  the  authorities,  the  con- 
tract of  bailment  is  at  an  end.  It  would 
seem  to  be  clear  that,  under  general  princi- 
ples, a  bailor  can  maintain  an  action  for  in- 
jury to  the  property  bailed,  at  the  hands  of 
a  third  party,  who  is  a  wrongdoer  in  rela- 
tion thereto,  especially  wherever  the  injury 
is  of  a  permanent  character.  Therefore  the 
contention  of  the  defendant  that  the  right 
of  action  was  alone  against  the  bailee  must 
fail. 

But  the  right  to  recover  is  secondly  denied 
upon  the  ground  that  the  contributory  neg- 
ligence of  the  New  York  &  Greenwood  Lake 
Railroad  Company,  the  bailee  of  th^  locomo- 
tive and  cars,  is  a  bar  to  recovery  by  the 
plaintiff  company,  which  was  the  bailor  of 
the  same,  and  that  the  contributory  negli- 
gence of  the  bailee  is  imputable  to  the  plain- 
tiff as  bailor,  and  therefore  prevents  a  re- 
covery. It  is  contended  that,  in  law,  the 
bailee  could  have  included  the  injuries  to 
the  locomotive  and  cars  in  his  action  against 
the  defendant,  and  that  its  contributory 
negligence  would  have  been  a  complete  de- 
fense to  the  action,  and,  this  being  so,  that 
this  same  contributory  negligence  can  be 
successfully  set  up  against  the  plaintiff,  who 
is  the  owner  of  the  property;  or,  in  other 
words,  that  the  possession  by  the  bailee  in- 
volves the  bailor  in  fA\  the  consequences  of 
the  default  of  the  bailee,  however  much  the 
act  of  wrongdoing  by  the  third  party  might 
be  the  joint  cause  of  injury  to  the  chattels 
in  the  possession  of  the  bailee.  The  reason 
of  this  contention,  as  it  appears  to  the  court, 
is  not  apparent  or  well-founded.  It  need 
only  be  said  that  a  bailment  is  a  contract 
which  is  interpreted  by  the  same  rules  as 
other  contracts.  The  bailor  and  bailee  are 
just  as  independent  of  each  other  in  regard 
to  the  subject-matter  as  the  contract  bv  its 
terms  permits  them  to  be.  It  is  the  deliv- 
ery of  a  thing  in  trust  for  some  special  ob- 
ject or  purpose,  upon  a  contract,  express  or 
implied,  to  conform  to  the  object  or  purpose 
of  the  trust.  Story,  Bailm.  8th  ed.  p.  4. 
This  is  evidently  true  as  to  a  bailment  for 
hire  to  use  locatio  rei.  If  not  a  part  of  the 
express  contract,  the  law  impliedly  engages 
to  allow  the  full  use  and  enjoyment  of  the 
chattel  by  the  bailee,  to  the  extent  of  the 
use  and  enjoyment  of  the  object  of  the  hir- 
ing, and  for  the  time  hired.  This  right  of 
the  bailee  is  quite  independent  of  any  con- 
trol by  the  bailor,  but  there  is  also  the  right 
of  the  bailee  to  have  the  thing  used  with 
care  and  moderation;  to  have  it  applied  to 
the  use  for  which  it  is  hired,  and  no  other; 
to  have  it  used  with  reasonable  care  for  its 
preservation;  and  to  have  redelivery  when 
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the  use  to  which  it  is  to  be  devoted  is  com- 
pleted or  performed,  or  the  bailment  has 
otherwise  expired.  The  bailee  is  responsi- 
ble to  the  bailor  for  injuries  to  the  subject 
of  the  bailment  by  reason  of  the  negligence 
of  the  bailee,  and  of  his  servants  in  the 
course  of  his  employment,  occasioning  injury 
to  the  property.  The  general  property  re- 
mains in  the  bailor,  and  the  bailee  only  has 
a  special  interest  for  the  express  or  implied 
objects  of  the  bailment.  Under  these  general 
principles,  now  well  established  as  governing 
the  contract  of  bailment,  it  would  be  entire- 
ly too  artificial  to  say  that  no  right  of  ac- 
tion existed  by  the  bailor  against  a  third 
party  as  a  wrongdoer  for  injury,  by  negli- 
gence or  otherwise,  to  the  chattel  which  was 
the  subject  of  the  bailment.  It  is  not  an  an- 
swer that  the  bailee  has  his  right  of  action 
for  the  full  injury  against  the  wrongdoer, 
for  the  bailee  may  never  choose  to  seek  such 
a  remedy,  nor  can  he  be  compelled  to  do  so, 
nor  can  it  be  said  with  any  greater  reason 
that  the  bailor  must  resort  alone  to  the 
bailee  for  redress  for  the  injury,  for  it  may 
have  occurred  in  spite  of  the  exercise  of  the 
full  degree  of  care  required  of  the  bailee  as 
in  case  of  theft,  by  the  servants  of  the  hirer, 
for  which  he  is  not,  generally  speaking,  lia- 
ble, unless  there  are  some  circums&nces 
which  impute  to  him  a  want  of  due  diligence. 
Vere  v.  Smith,  1  Vent.  121,  2  Lev.  6;  Story, 
Bailm.  8th  ed.  §S  38,  407.  The  servants  of 
the  bailee  are  responsible  to  the  bailor  for 
their  malfeasance,  not  because  they  are  the 
servants  pf  the  bailee,  but  because  they  are 
active  wrongdoers  to  the  bailment.  Lane  v. 
Cotton,  12  Mod.  488;  Story,  Bailm.  8th  ed.  9 
406;  Story,  Agency,  §§  309-320.  The  care 
or  diligence  required  to  be  exercised  depends 
upon  uie  nature  of  the  subject,  and  it  rises 
in  proportion  to  the  demand  for  it;  and, 
when  the  required  care  is  exercised,  the 
bailee  is  no  longer  responsible  to  the  bailor. 
Therefore,  there  is  nothing  in  the  relation  of 
the  bailor  and  bailee  which  of  itself  can  pre- 
vent the  bailor  from  seeking  out  the  third 
party  as  the  wronffdoer,  and  imposing  upon 
him  the  liability  Krr  the  results  of  his  con- 
duct to  the  subject  of  the  bailment.  It 
would  seem,  upon  reason,  that  there  could 
exist  no  objection  to  the  joint  liability  of 
the  wrongdoer  and  the  bailee  when  the  joint 
negligent  act  of  both  caused  the  injury. 

But  the  defendant  distinctly  contends 
that  the  negligence  of  the  bailee  or  its  serv- 
ants in  the  operation  of  this  locomotive  and 
train  of  cars  by  reason  of  this  bailment,  con- 
tributing to  the  injury,  is  imputable  to  the 
bailor,  and  prevents  a  recovery  on  the  part 
of  the  bailor  against  the  defendant  as  a 
third  party,  who  is  a  joint  wrongdoer  with 
the  bailee.  This  joint  negligence  by  the  spe- 
cial verdict  is  found  to  have  been  the  cause 
of  the  collision  and  injury,  and  therefore  the 
case  must  be  considered  with  the  fact  of  the 
contributing  negligence  of  the  bailee  estab- 
lished. In  a  contract  of  bailment  of  things 
for  hire,  the  bailor  is  not  responsible  to  a 
third  party  for  injuries  occurring  to  such 
third  party  by  reason  of  the  negligent  use 
of  the  thing  hired  by  the  bailee,  nor  for  the 


853 


New  Jebset  Court  of  Errobs  A2n>  Appralb. 


Nov., 


negligence  of  the  servants  of  the  bailee  in 
respect  thereto.  The  bailee  does  not  stand 
in  the  place  of  the  bailor,  nor  represent  him 
in  such  relation  as  to  render  the  bailor  lia- 
ble for  such  injuries;  nor  are  the  servants 
of  the  bailee  the  servants  of  the  bailor,  or  in 
any  sense  acting  for  him;  and  the  contract 
of  bailment  is  in  so  far  entirely  an  inde- 
pendent one,  and  the  liabilities  of  the  bailor 
and  bailee  to  third  parties  are  essentially  in- 
dependent of  each  other.  In  this  case  it  can- 
not be  contended  that  the  plaintiff  company 
would  have  been  responsible  to  the  defendant 
if  the  negligent  use  of  the  locomotive  by  the 
servants  of  the  New  York  &  Greenwood  Lake 
Railroad  had  occasioned  an  injury  to  the 
defendant's  car  at  this  crossing.  This  neg- 
ligence, however  much  it  might  be  the  occa- 
sion of  the  injury  to  the  defendant,  could 
not  have  rendered  the  plaintiff  company  re- 
sponsible, so  long  as  in  this  case  no  act  or 
conduct  of  the  plainMff  company  was  in 
question.  It  did  sot  in  fact  advise,  encour- 
age, or  permit  in  the  hands  of  its  bailee  the 
negligent  use  of  this  locomotive.  The  con- 
tributory negligence  of  a  third  person  can 
only  be  set  up  in  defense  when  it  is  legally 
imputed  to  the  plaintiff,  and  its  existence 
must  depend  upon  some  connection  or  rela- 
tion between  the  plaintiff  and  the  third  per- 
son from  which  such  legal  responsibility 
may  arise.  It  is  a  general  rule  that  it  is  no 
justification  of  the  misconduct  of  the  defend- 
ant that  some  third  person,  a  stranger,  was 
also  in  the  wrong.  The  negligence  of  the 
servant  in  the  course  of  his  master's  employ- 
ment is  imputable  to  the  master,  and  so  as 
between  agent  and  principal.  But  the  neg- 
ligence of  one  passenger  in  a  car  standing 
alone,  inflicting  injury  upon  another  passen- 
ger, is  not  imputable  to  the  railroad  com- 
pany, a  common  carrier  of  passengers.  There 
must  exist  concurring  negligence  in  some  re- 
spect in  the  railroad  company.  Sheridan 
V.  Brooklyn  City  d  N.  R.  Co,  36  N.  Y.  39,  93 
Am.  Dec.  490;  Cannon  v.  Midland  Great 
Western  R,  Co.  Ir.  L.  R.  6  C.  L.  199.  If  the 
defendant  be  negligent,  the  fact  that  the  neg- 
li^nce  of  others  co-operated  or  concurr^ 
with  it  in  effecting  the  wrong  does  not  af- 
fect the  question  or  measure  of  liability. 
Mott  V.  Hudson  River  R.  Co,  8  Bosw.  345; 
Atkinson  v.  Goodrich  Transp,  Co,  60  Wis. 
141,  50  Am.  Rep.  352. 

It  may  be  deemed  to  be  settled  in  this 
state  that  the  employees  of  servants  of  a 
bailee  are  not  the  servants  of  the  bailor  in 
any  such  relation  as  to  make  the  bailor  lia- 
ble to  third  parties  for  their  negligence  or 
misconduct  in  relation  to  the  thing  bailed; 
as  where  A  hired  a  coach  and  horses  with 
a  driver  from  B  to  take  his  family  on  a  par- 
ticular journey,  and  in  the  course  of  the 
journey,  in  crossing  the  track  of  a  railroad, 
the  coach  was  struck  by  a  passing  train,  and 
A  was  injured.  In  an  action  by  A  against 
the  railroad  company  for  damages,  it  was 
held  that  the  relation  of  master  and  servant 
did  not  exist  between  the  plaintiff'  and  the 
driver,  and  that  the  negligence  of  the  driver, 
co-operating  with  that  of  the  persons  in 
charge  of  the  train  which  caused  the  aoci- 
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dent,  was  not  imputable  to  the  plaintiff  as 
contributory  negligence  to  bar  his  action.  It 
was  further  held  that  for  whatever  purpose 
the  negligence  was  invoked,  whether  as  an 
action  for  injury  done  by  the  driver,  or  as 
contributory  negligence  to  bar  the  action  by 
the  passenger  against  the  third  person  for  an 
injury  sustain^,  the  negligence  to  be  im- 
puted to  the  passenger  must  be  such  as  arises 
in  some  manner  from  his  own  conduct.  The 
negligence  of  the  driver  without  some  co- 
operating negligence  on  his  part  cannot  be 
imputed  to  the  passenger  in  virtue  of  the 
simple  act  of  hiring.  A'<pu?  York,  L.  E.  d  W. 
R,  Co,  V.  Steinhrenner,  47  N.  J.  L.  161,  54 
Am.  Rep.  126;  Bennett  v.  New  Jersey  B,  d 
Transp,  Co.  36  N.  J.  L.  225,  13  Am.  Rep.  435. 
Tliere  is  no  perceivable  distinction  between 
the  case  in  hand  and  the  cases  last  cited. 
Both  rest  upon  a  contract  of  bailment  for 
the  hire  of  a  thing  for  use,  and  although  a 
contract  mutually  beneficial  to  each  of  the 
parties,  they  are  so  independent  of  each  oth- 
er that  the  negligence  of  one  cannot  be  im- 
putable to  the  other.  It  is  only  when  the 
oontribiitory  n^ligence  is  of  such  a  charac- 
ter, and  the  third  person  is  so  connected  with 
the  plaintiff,  that  an  action  might  be  main- 
tain^ against  the  plaintiff  for  damages  for 
the  consequences  of  such  negligence,  then 
when  the  plaintiff  brings  the  action,  that 
negligence  is,  in  contemplation  of  law,  the 
plaintiff's  n^ligence,  and  it  is  justly  im- 
puted to  him.  This  relation  does  not  exist 
between  the  bailor  and  bailee  under  the 
ordinary  contract  of  bailment.  The  case  of 
Hawkins  v.  Phythian,  8  B.  Mon.  515,  ia  a  case 
very  similar  in  the  application  of  the  prin- 
ciples of  law  to  the  one  in  hand.  In  this 
case  the  plaintiff  hired  a  slave  to  A,  who  al- 
lowed him  to  go  with  B.  While  B  had  the 
slave,  he  put  him  on  a  restive  horse,  which 
threw  the  slave,  and  killed  him.  The  plain- 
tiff sued  A  and  B  together.  The  verdict  was 
allowed  to  stand  against  B,  although  it  was 
set  aside  as  to  A  by  reason  of  an  erroneous 
instruction  of  the  court  to  the  jury.  The 
cases  cited  by  the  defendant  in  his  argument 
are  mainly  based  on  the  doctrine  laid  down 
in  Thorogood  v.  Bryan,  8  C.  B.  114,  in  which 
the  deceased  intestate,  while  alighting  from 
the  omnibus  in  which  he  was  a  passenger, 
was  knocked  down  by  the  defendant's  omni- 
bus, and  received  injuries  from  which  death 
ensued.  The  court  held  in  that  case  that,  if 
the  want  of  care  on  the  part  of  the  driver  of 
the  omnibus  in  which  the  deceased  was  rid- 
ing in  not  driving  up  to  the  curb  to  put  the 
deceased  down  had  been  conducive  to  the  in* 
juiy,  the  plaintiff  could  not  recover,  al- 
though the  defendant's  driver  had  been 
guilty  of  negli^nce.  It  is  sufficient  to  say 
that  this  doctrine  has  been  thoroughlv  dis- 
approved in  this  state  in  the  case  of  New 
York,  L.  E,  d  W.  R,  Co,  v.  Steinhrenner,  47 
N.  J.  L.  161,  54  Am.  Rep.  126.  Before  the 
Steinhrenner  Case  had  been  decided.  Chief 
Justice  Beasley,  in  the  case  of  Bennett  v. 
New  Jersey  R,  d  Transp,  Co.  36  N.  J.  L.  225, 
13  Am.  Rep.  435,  had  repudiated  the  doc- 
trine. It  has  now  been  overruled  in  England 
in  the  Bemina  Case,  L.  R.  12  Prob.  Div.  58. 
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The  Supreme  Court  of  the  United  States,  in 
the  case  of  Little  v.  Hackett,  116  U.  S.  366, 
29  L.  ed.  652,  also  repudiates  it.  There  is  a 
line  of  cases  oonoerning  the  peculiar  con- 
tractual relations  between  a  shipper  of  goods 
and  the  oommon  carrier  tbereof,  locatio 
operis  mercium  vehendarum,  who  is  liable  to 
the  shipper  against  all  events  except  the  acts 
of  God  or  the  public  enemy  or  the  natural 
wear  and  tear  of  the  article  shipped,  and  re- 
sponsible for  all  the  consequences  of  his  con- 
duct as  an  insurer  against  loss  except  from 
such  excepted  causes,  which  hold  the  carrier 
alone  responsible  for  injury.  The  shipper, 
according  to  such  authorities,  cannot  recover 
against  a  third  party  for  negligence  in  the 
care  of  such  goods  or  injuries  to  them.  The 
distinction  between  the  relation  which  exists 
in  law  between  the  shipper  and  the  common 
carrier  of  goods  and  the  bailment  for  hire  of 
a  chattel  for  use  is  so  obvious  as  not  to  need 
discussion.  The  carriage  of  goods  is  by  all 
legal  writers  classed  as  a  different  contract 
of  bailment,  having  peculiarities  and  gov- 
erned by  principles  characteristic  of  the  re- 
lation quite  apart  from  the  contract  of  bail- 
ment oi  chattels  for  hire.  The  cases  cited 
by  the  defendant  are  Vanderplank  v.  Miller, 
Moody  &  M.  169 ;  Simpson  t.  Hand,  6  Whart. 
311,  36  Am.  Dec.  231;  Covington  Transfer 
Co.  V.  Kelly,  36  Ohio  St.  86:  and  Arctic  F. 
Ins.  Co.  Y.  Austin,  69  N.  Y.  470,  30  Am.  Rep. 
221.  These  cases  are  all  cases  which  arise 
under  the  contract  of  bailment  for  the  car- 
riage of  goods  and  chattels,  not  by  a  special, 
but  by  a  common,  carrier.  He  is  treated  as 
an  insurer  against  all  but  the  excepted  perils 
(Jones,  Bailm.  p.  101)  ;  and  the  shipper  can- 
not look  beyond  him  lor  liability;  and  this 
rule  is  said  to  be  grounded  upon  public 
policy. 

I  cannot  perceive  that  whether,  in  respect 
to  this  action,  the  duty  of  the  defendant  and 
the  bailee  were  joint  or  separate  can  make 
any  difference.  If  the  same  duty  of  care  was 
due  and  owing  to  the  plaintiff,  then  a  com- 
mon neglect  of  that  duty  would  render  them 
both  liable  as  joint  tort  feasors.  If  the  duty 
to  plaintiff  was  a  separate  one,  which  was 
neglected  to  be  performed  by  each  of  them, 
although  the  duties  were  diverse  and  discon- 
nected, and  the  negligence  of  each  was  with- 
out concert,  if  such  nep^lects  concurred  and 
united  in  causing  the  injury,  the  tort  still 
is  equally  joint,  and  the  tort  feasors  are  sub- 
ject to  a  like  liability.  Matthews  v.  Dela- 
ware, L.  d  W.  R,  Co.  56  N.  J.  L.  34,  22  L. 
R.  A.  261.  The  bailee  was  bound  to  use  rea- 
sonable care  and  diligence  in  the  preserva- 
tion of  the  property  from  injury.  The  de- 
fendant, in  the  operation  of  the  electric  car, 
was  bound  to  exercise  reasonable  care  in 
avoiding  injury  to  the  property  of  which  the 
plaintiff  was  the  owner.  It  would  seem  that 
the  intervention  of  the  negligence  of  the 
bailee  could  not  shield  the  defendant  from 
injury  caused  by  its  own  negligence.  Both 
might  have  been  selected  as  joint  tort  fea- 
sors, or  the  action  could  be  maintained 
against  either.  The  conclusion  reached  is 
that  the  plaintiff  had  the  right  to  sue  either 
or   both   these   companies   for   the   injuries 
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arising  from  their  negligence  to  the  locomo- 
tive and  cars  of  the  plaintiff,  and  it  is  not 
a  defense  to  the  action  that  the  accident  was 
contributed  to  by  the  negligence  of  the  oth- 
er. Each  is  likable  upon  its  own  negligence 
and  the  negligence  of  the  bailee  is  not  im- 
putable to  the  plaintiff  as  a  shield  to  the  de- 
fendant against  recovery. 

Judgment  must  be  entered  on  postea  for 
the  damages  found  by  the  jury. 

Mr.  WlUlaai  Oonrley  for  plaintiff  in 
error- 

Messrs.  Cortlandt  Parker  and  Cort- 
laiftdt  Parker,  Jr.,  for  defendant  in  error: 

A  bailor  may  recover  for  the  injury  which 
he  suffers  by  reason  of  permanent  injury  to 
the  bailment. 

Shearm.  &  Redf.  Neg.  9  119;  Addison, 
Torts,  Dudley  &  Baylies'  ed.  p.  506;  1  Chitty, 
PI.  p.  136;  Mears  v.  London  d  8.  W.  R.  Co. 
11  C.  B.  N.  8.  850;  Hall  v.  Pickard,  3  Campb. 
187;  Lotan  v.  Cross,  2  Campb.  464;  Hawk- 
ins V.  Phythian,  8  B.  Mon.  515;  Tancred  v. 
Allgood,  4  Hurlst.  &  N.  438,  28  L.  J.  Exch. 
N.  S.  362;  Howard  v.  Farr,  18  N-  H.  457; 
White  V.  Griffin,  49  N.  C.  (4  Jones,  L.)  139; 
Lexington  d  0.  R,  Co.  v.  Kidd,  7  Dana,  245i. 
<  The  owner  of  a  reversionary  interest  in 
personal  property  has  the  same  right  of  ac- 
tion in  resp^  to  injury  thereto  as  in  case 
of  real  property. 

This  case. has  been  settled  by  adjudica- 
tions in  respect  to'  real  property  heretofore 
made  in  this  state. 

Halsey  v.  Lehigh  Valley  R.  Co.  45  N.  J. 
L.  26;  Potts  v.  Clarke,  20  N.  J.  L.  536;  Bea- 
vers v.  Trimmer,  25  N.  J.  L.  97 ;  Tinsman  v. 
Belvidere  Delaware  R.  Co.  25  N.  J.  L.  255, 
64  Am.  Dec.  415. 

We  do  not  dispute  that  the  bailee  has  also 
his  action,  but  that  does  not  prevent  the 
bailor  from  having  his. 

2  Bl.  Com.  p.  396;  Story,  Bailm.  sec.  394, 
§  94;  Rindge  v.  Coleraine,  11  Gray,  157. 

The  fact  that  the  jury  found  the  railroad 
company's  dead  fireman  and,  therefore,  the 
railroad  company,  guilty  of  negligence  is  no 
bar  to  the  plaintifrs  action. 

Contributory  negligence  will  not  be  im- 
puted unless  the  plaintiff  is  identified  with 
the  person  who  actually  committed  the  neg- 
ligent act. 

New  York,  L.  E.  d  W.  R.  Co.  y.  Steinhren- 
ner,  47  N.  J.  L.  161,  54  Am.  Rep.  126;  Ben- 
nett V.  New  Jersey  R.  d  Transp.  Co.  36  N. 
J.  L.  225,  13  Am.  Rep.  435. 

The  lessor  being  then  free  from  imputed 
negligence  he  is  in  the  same  position  as  a 
person  injured  by  the  joint  negligence  of 
two  defendante.  He  may  then  sue  and  re- 
cover against  one  or  both. 

Newman  y.  Fowler,  37  N.  J.  L.  89 ;  Mat- 
thews v.  Delaware,  L.  d  W.  R.  Co.  56  N.  J. 
L.  34,  22  L.  R.  A.  261. 

The  bailees  did  not  hold  the  goods  as  com- 
mon carriers. 

The  railroad  companY  was  not  an  insurer, 
'but  only  responsible  for  lack  of  ordinary 

care. 

Story,  Bailm.  §§  398,  399;  Rooth  v.  Wil- 
son, 1  Bam.  &  Aid.  59. 
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Per  CuHams 

The  judgment  in  this  case  ia  affirmed  up- 
on the  opinion  in  the  Supreme  Court. 
For  affirmance:  Tbo  Cl&aaoollor,  Cliief 


Jnstioo,  Collliis,  Dopne,  Dizon,  Gvat- 
moro,  liiidloir,  Adaaui,  Bogert,  Hen- 
driokson*  Nizon,  Vredonbiurslit — 12. 

For  reversal:     none. 


NEW  YORK  COURT  OF  APPEALS. 


STANDARD  FASHION  COMPANY,  Reapi,, 

V. 

SIEGELrCOOPER  COMPANY  et  ah,  AppU. 

(157  N.  Y.  60.) 

1.  An  injunction  will  lie  to  prevent  m 
department  store  fron&  ▼tolatinv  its 
contract  with  one  occupying  floor  space  for 
the  sale  of  a  particular  article  not  to  allow 
to  be  sold  on  the  premises  during  the  dura- 
tion of  the  contract  any  other  make  of  such 
article. 

9.  The  fact  titat  enforcement  of  a  con- 
tract mar  reaaire  a  mnltiplicity  of 
orders  by  the  court  in  its  endeavor  to  super- 
intend the  business  to  which  it  relates  does 
not  deprive  the  court  of  jurisdiction,  but  Justi- 
fies Its  refusal,  in  its  sound  discretion,  to  exer- 
cise it. 

8.  A  coniplalnt  Triliclft  states  a  ffood 
canse  of  action  Is  not  demurrable  because 
it  is  of  the  class  in  which  the  court  may  re- 
fuse to  act  owing  to  the  difficulty  of  enforc- 
ing its  decree. 

4.  A  bill  to  enforce  specific  perform- 
ance of  a  contract  by  a  department  store 
giving  a  certain  person  the  exclusive  right  to 
sell  a  certain  article  in  tbe  store  states  a 
good  cause  of  action,  although  owing  to  the 
difficulty  attending  the  enforcement  of  the 
decree  and  the  absence  of  public  interest  the 
court  may  refuse  relief. 

(October  18,  1898.) 

APPEAL  by  defendant  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  a  Special  Term  for  New  York  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  enforce  specific  performance  of  a  contract 
to  give  to  plaintin  the  exclusive  sale  of  pa- 
per patterns  in  the  defendant's  store.  Af- 
firmed. 

Statement  by  Vanm,  J.: 

The  complaint,  after  setting  forth  the  cor- 
porate character  of  each  party  to  the  action, 
alleges:  That  the  plaintifT  and  the  defend- 
ant the  Butterick  Publishing  Company  are 
rivals  and  competitors  in  uie  business  of 
preparing  and  selling  paper  dress  patterns 
and  designs.  That  the  defendant  the  Siegel- 
Cooper  Company  is  engaged  in  the  business 
of  selling  at  retail  all  articles  required  by 
people  for  consiunption  and  use,  and  that  it 
occupies  and  carries  on  the  greatest  depart- 
ment store  in   the   world,   covering   half   a 

NoTB. — For  specific  performance  of  business 
contract,  see  also  Welty  v.  Jacobs  (111.)  40  L. 

B.  A.  98. 

As  to  mandatory  Injunction  for  specific  en- 
forcement of  contract,  see  note  to  MoundsvlUe 
V.  Ohio  River  B.  Co.  (W.  Va.)  20  L.  R.  A.  167. 
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block  in  the  city  of  New  York.  That  on  the 
16th  of  July,  1897,  the  plaintiff  and  the  Sie- 
gel-Cooper  Company  entered  into  an  agree- 
ment, of  which,  omitting  the  formal  parts, 
the  following  U  a  copy:  "The  Siegel-Coop- 
er  Company  is  hereby  appointed  an  agent 
for  the  sale  of  Standard  patterns  and  Stand- 
ard fashion  publications  for  a  term  of  two 
years  from  the  da/te  the  contract  ffoes  into 
effect,  and  baid  term  to  be  extended  from 
year  to  year  thereafter  until  closed  by  three 
months'  notice  in  writing  by  either  party, 
to  be  given  within  thirty  days  after  said  two 
years  or  any  one  year  thereafter.  The 
Standard  Fashion  Company  agrees  to  con- 
duct at  its  own  expense  and  risk  a  pattern 
department  on  the  ground  floor  of  the  Siegel- 
Cooper  Company's  store  on  Sixth  avenue  and 
18th  street.  New  York  City,  said  Standard 
Fashion  Company  furnishing  its  own  em- 
ployees, such  employees  to  be  subject  to  the 
employees'  rulm  of  the  Siegel-Cooper  Com- 
pany. The  Standard  Fashion  Company  fur- 
ther agrees  to  furnish,  free  of  charge,  not 
less  than  250,000  eight-page  fashion  sheets, 
of  the  kinds  sold  at  910  per  thousand,  to  the 
Siegel-Cooper  Ck>mpany,  per  annum,  as  long 
as  this  contract  continues,  and  to  print  the 
advertisements  of  said  Siegel-Cooper  Com- 
pany on  front  and  back  thereof  without 
charge,  to  be  changed  monthly,  if  so  desired ; 
such  fashion  sheeU  to  be  distributed  by  the 
Siegel-Cooper  Company  from  its  store,  or 
from  pattern  counter  or  any  other  of  the 
business,  without  expense  to  the  Standard 
Fashion  Company.  The  Siegel-Cooper  Com- 
pany to  furnish  wrapping  paper  and  twine, 
free  delivery,  and  other  store  facilities.  Said 
Siegel-Cooper  Company  agrees  not  to  sell,  or 
allow  to  be  sold,  on  its  premises  during  the 
duration  of  this  contract,  any  other  make  of 
paper  patterns.  Siegel-Cooper  Comnany 
agrees  to  pay  over  to  the  Standard  Fasnion 
Company  two  thirds  of  all  the  moneys  re- 
ceived from  the  sale  of  patternfi  and  fashion 
publications,  making  weekly  settlements 
with  the  Standard  Fashion  Company,  said 
Siegel-Cooper  Company  to  make  no  charge 
for  cashiering.  The  remaining  one  third  to 
be  the  remuneration  of  said  Si^el-Cooper 
Company  for  the  permission  to  the  Standard 
Fashion  Company  to  conduct  said  depart- 
ment. The  said  Siegel-Cooper  Company 
agrees  to  allow  the  use  of  the  present  pat- 
tern fixtures  and  the  present  position  for 
paper  patterns  but  in  case  a  change  of  loea^ 
tion  should  be  deemed  advisable,  such 
new  location  not  to  be  less  prominent,  nor 
to  occupy  less  space,  than  the  present  one, 
except  between  Thanksgiving  and  Christmas 
of  each  year.  Tliis  contract  to  go  into  ef- 
fect either  on  September  12th  or  December 
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12th,  1S97,  according  to  the  choice  of  said 
Siegel-Cooper  Company,  such  choice  depend- 
ing upon  the  question  of  whether  the  contract 
between  the  said  Sie^l-Cooper  Company 
and  the  Butterick  Publishing  Company,  now 
existing,  will  be  terminated  in  September 
or  December  of  this  year.  The  Standard 
Fashion  Company  agrees  to  assume  all  risk 
of  loss  by  fire,  water,  etc.,  or  risk  of  theft, 
or  other  unforeseen  damage  to  or  destruction 
of  pattern  stock,  and  to  hold  the  Siegel- 
Cooper  Company  harmless  in  that  respect. 
Said  Siegel-Cooper  Company  to  make,  at  the 
expense  of  the  Standard  Fashion  Company, 
frequent  mention  of  the  fact  that  they  are 
agents  for  the  sale  of  the  Standard  patterns 
in  its  daily  New  York  newspaper  advertise- 
ments, and  al4o  to  allow  reasonable  display 
of  attractive  show  cards  and  signs  furnished 
by  the  Standard  Fashion  Company,  and  sub- 
ject to  the  approval  of  said  Siegel-Cooper 
Company,  at  convenient  places  in  its  store; 
the  expense  of  such  signs  to  be  entirely 
borne  by  the  Standard  Fashion  Company." 
The  complaint  further  alleges  that  said 
agreement  **as  defendant  the  Siegel-Cooper 
Company  well  knew,  at  the  time  it  was  en- 
terea  into,"  was  for  the  purpose  of  securing 
to  the  plaintiff  the  great  advantage  and  pres- 
tige to  be  obtained  from  the  sale  of  its  paper 
patterns  exclusivelv  in  said  store  and  to 
prevent  the  Siegel-Cooper  Company  from 
celling  or  allowing  to  be  sold  on  its  premises 
any  make  of  paper  patterns  other  than  those 
of  the  plaintiff.  After  alleging  willingness 
to  perform  on  its  part,  the  plaintiff  alleged 
refusal  to  perform  on  the  part  of  the  Siegel- 
Cooper  Company,  and  that  it  has  entered  in- 
to an  agreement  with  its  codefendant  to  sell 
in  »aid  store  the  paper  patterns  made 
by  the  Butterick  Publishing  Company,  dur- 
ing the  whole  or  part  of  the  term  of  the 
agreement  made  with  the  plaintiff;  that  it 
has  given  notice  that  it  will  not  sell  the  pa- 
per patterns  of  the  plaintiff,  nor  allow  the 
plaintiff  to  sell  its  paper  patterns  in  said 
store,  nor  permit  plaintiff  to  enter  or  occu- 
py said  store,  or  any  part  thereof;  that  the 
Butterick  Publishing  Company  knew  of  said 
agreement  with  the  plaintiff,  and  induced 
the  Siegel-Cooper  Companv  to  break  the 
same,  promising  to  save  it  harmless  against 
any  recovery  by  the  plaintiff  on  account  of 
the  said  breach,  and  to  defend  at  its  own  ex- 
pense any  action  brought  on  account  thereof ; 
that  the  plaintiff  will  be  put  to  irreparable 
loss  and  injury  if  the  Siegel-Cooper  Com- 
pany is  suffered  to  break  its  agreement ;  that 
it  will  be  damaged  in  its  business  if  that 
company  sells  the  pa/t terns  of  the  Butterick 
Publishing  Company,  the  rival  and  competi- 
tor of  the  plaintiff,  by  loss  of  the  prestige 
aforesaid,  as  well  as  by  the  loss  of  receipts 
from  the  sales  of  its  patterns  in  said  store 
in  a  manner  altogether  impossible  to  be  com- 
pensated for  in  an  action  for  money  dam- 
ages, and  that  in  no  place  can  the  plaintiff 
obtain  the  same  advantages  for  the  sale  of 
its  patterns  as  m  said  store.  The  relief  de- 
manded is  that  the  Siegel-Cooper  Company 
be  required  to  specifically  perform  its  con- 
tract with  the  plaintiff,  and  that  both  de- 
fendants be  restrained  from  selling  in  said 
43  L.  R.  A. 


store  any  paper  oattems  except  those  made 
by  the  plaintiff  '*trom  December  12,  1897,  to 
December  12,  1899,  and  for  three  months 
thereafter."  There  is  also  a  prayer  for  dam- 
ages and  general  relief.  The  separate  de- 
murrers interposed  to  this  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  were  sus- 
tained at  special  term,  but  upon  appeal  the 
appellate  division  reversed  the  interlocutory 
judgment  entered  below,  holding  that,  while 
the  plaintiff  could  not  have  a  specific  per- 
formance of  the  contract,  as  it  would  im- 
ntoo  great  a  burden  upon  the  court,  still 
'as  entitled  to  an  injunction  to  enforce 
a  negative  'xyvenant  of  the  Siegel-Cooper 
Company  that  it  would  not  sell,  or  allow  to 
be  sold,  on  its  premises,  during  the  duration 
of  the  contract,  any  other  make  of  paper 
patterns.  The  defendants  appealed  to  this 
court  by  permission  of  the  appellate  division, 
which  certified  the  following  question: 
''Does  the  complaint  in  this  action  state 
facts  constituting  a  cause  of  action  against 
either  of  the  delendaDts!" 

Afessrs.  Edward  C.  Perkins  and 
Tbomas  IC  DebeToifle,  for  appellanta: 

It  does  not  appear  from  the  complaint 
that  there  is  no  aidequB4«  remedy  at  law. 

It  is  the  function  of  a  complaint  to  fur- 
nish the  court  with  premiees,  not  with  con- 
clusions. 

AtoHenry  y.  Jeioett,  90  N.  Y.  58. 

There  is  an  adequate  remedy  by  an  action 
at  law  for  damages. 

Tewaa  d  P.  R.  Co.  v.  Marahall,  136  U.  S. 
30.*;,  34  L.  ed.  385;  Dickinson  v.  Hart,  142 
N.  V.  183;  Wakeman  v.  Wheeler  d  Wilson 
Mfo.  Co.  101  N  Y.  205,  64  Am.  Rep.  676; 
Banley  v.  Smith,  10  N.  Y.  489,  61  Am.  Dec. 
756;  Dart  v.  Laimheer,  107  N.  Y.  664;  Tay- 
lor  v.  Bradley,  39  N.  Y.  129,  100  Am.  Dec. 
415;  Burdon  Cent.  Sugar  Ref.  Co.  v.  Lev- 
erich,  37  Fed.  Rep.  67;  Masterton  v.  Brook- 
lyn, 7  Hill,  61,  42  Am.  Dec.  38:  Taylor  Mfn. 
Co.  V.  Hutcher,  39  Fed.  Rep.  440,  3  L.  R.  A. 
58V  ;  Eexter  v.  Know,  03  N.  Y.  661. 

Whether  there  is  an  adequate  remedy  at 
law  or  not,  the  contract  is  not  one  of  which  a 
court  of  equity  will  grant  specific  perform- 
ar.oe. 

?2  Am.  k  Eng.  Enc.  Law,  p.  1002;  Fargo 
V.  A'eio  York  d  N.  E.  R.  Co.  8  Misc.  205; 
Beck  V.  Allison,  56  N.  Y.  366,  15  Am.  Rep. 
4?.U ;  Rutland  Marble  Co.  v.  Ripley,  10  Wall. 
3.'19,  19  L.  ed.  055;  Oervais  v.  Edwards,  2 
Dm.  &  W.  80;  Blackeit  v.  Bates,  L.  R.  1  Ch. 
117;  Ryan  v.  Mutual  Tontine  Westminster 
Chambers  Asso.  [1893]  1  Ch.  116;  Suburban 
Construction  Co.  v.  Naugle,  70  111.  App.  38  i; 
Wolverhampton  d  W.  R.  Co.  v.  London  d  N. 
W.  R.  Co.  L.  R.  16  Eq.  433;  Hills  v.  Croll,  2 
Phill.  Ch.  60 ;  Port  Clinton  R.  Co.  v.  Cleve- 
land d  T.  R.  Co.  13  Ohio  St  545;  Richmond 
V.  Dubuque  d  S.  C.  R.  Co.  33  Iowa,  422; 
Buck  ▼.  Smith,  29  Mich.  166,  18  Am.  Rep. 
84;  Powell-Duffryn  Steam  Coal  Co.  v.  Taff 
Vale  R.  Co.  L.  R.  9Ch.331 ;  Campbell  v.  Rust, 
85  Va.  653 ;  Stames  v.  Nesom,  1  Tenn.  Ch. 
239 :  Blanchard  v.  Detroit,  L.  d  L.  M.  R.  Co. 
31  Mich.  13,  18  Am.  Rep.  142;  Caswell  v. 
Gibbs,  33  Mich.  331:  Pullman  Palace  Car 
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Co.  V.  Tewaa  d  P.  R,  Co.  11  Fed.  Rep.  632: 
Iron  Age  Pub.  Co.  ▼.  Western  U.  Teleg.  Co. 
83  Ala.  498 ;  Orape  Creek  Coal  Co.  v.  Spell- 
man,  30  111.  App.  630;  Marshall  v.  Texas  d 
P.  H.  Co.  136  U.  S.  393,  34  L.  ed.  385;  Kidd 
V.  McOinnis,  1  N.  D.  331;  South  d  North 
Ala.  R.  Co.  Y.  Highland  Ave.  d  Belt  R.  Co. 
96  Ala.  400;  Young  Lock  Nut  Co.  ▼.  Broum- 
ley  Mfg.  Co.  (N.  J.  Eq.)  34  Atl.  947;  Elec- 
tric Lighting  Co.  v.  Mobile  d  S.  H.  R.  Co. 
101<  Ala.  190;  Pom.  Spec.  Perf.  §9  307,  312. 

An  exception  to  the  principle  exists  in 
ca.»e  of  contracts  relative  to  the  management 
of  railroads,  on  the  express  ground  that 
railroads  being  public  functionaries,  this 
burden  should  be  assumed  by  the  court,  not 
out  of  consideration  for  the  plaintiff,  but 
out  of  regard  for  the  rights  of  the  public 
at  large. 

Joj/  V.  St.  Louis,  138  U.  S.  1,  34  L.  ed.  843; 
Prospect  Park  d  C.  I.  R.  Co.  v.  Coney  Island 
d  B.  R.  Co.  144  N.  Y.  152,  26  L.  K.  A.  610. 

Specific  performance  should  be  refused  on 
the  same  principle  upon  which  the  courts  de- 
cline specinoally  to  enforce  the  carrying  out 
of  a  partnership  agreement. 

Lindley,  Partn.  §  475;  Collyer,  Partn.  S 
250;  Story,  Partn.    §§  188,  224. 

The  court  below  erred  in  holding  that  it 
00  aid  enforce  the  specific  performance  of  a 
single  term  of  the  contract  by  enjoining  the 
8Ale  of  any  patterns  but  the  plaintiffs*. 

Curtis,  Eouity  Precedents,  pt.  2,  p.  415, 
chap.  1,  subhead  LI.;  Johnson  v.  Shrews- 
lury  d  B.  R.  Co.  3  DeG.  M.  &  O.  914 :  Buck 
V.  Smith,  29  Mich.  166,  18  Am.  Rep.  84; 
Brett  v.  Ea^t  India  d  L.  Shipping  Co.  2 
Hem.  k  M.  404.:  Meason  v.  Kaine,  63  Pa. 
135;  Steinau  y.  Cincinnati  Cfaslight  d  Coke 
Co.  48  Ohio  St.  324;  Pom.  Spec.  Perf.  §  25; 
Pickering  y.  Ely,  2  Younge  &  C.  Ch.  Cas. 
249:  Ross  v.  Union  P.  R.  Co.  1  Woolw.  26; 
Blackett  v.  Bates,  L.  R.  1  Ch.  117;  Mair  v. 
Himalaya  Tea  Co.  L.  R.  1  Eq.  411;  Rich- 
mond V.  Dubuque  d  S.  C.  R.  Co.  33  Iowa, 
422;  Pullman  Palace  Car  Co.  v.  Texas  d  P. 
R.  Co.  11  Fed.  Rep.  032;  Duff  v.  Hopkins, 
33  Fed.  Rep.  599;  Young  Lock  Nut  Co.  v. 
Brownley  Mfg.  Co.  (N.  J.  Eq.)  34  Atl.  947; 
N orris  v.  Fox,  45  Fed.  Rep.  406;  Cooper  v. 
Pcna,  21  Cal.  411;  Wakeham  v.  Barker,  82 
Cal.  46;  Tyson  v.  Watts,  1  Md.  Ch.  Hi;  Du- 
vail  V.  Myers,  2  Md.  Ch.  401 ;  Waterman, 
Spec.  Perf.  §  196;  Fry,  Spec.  Perf.  |9  440, 
441. 

The  prirciple  which  deters  the  court  from 
enforcing  the  entire  contract  against  only 
one  of  the  parties  also  applies,  with  at  least 
equal  strength,  to  prevent  the  enforcement 
of  a  single  term  in  the  contract,  and  it  can 
hardly  be  claimed  that  the  granting  of  an 
injunction  is  anything  more  than  the  specific 
performance  of  a  single  term  of  the  agree- 
ment, or  that  the  right  to  an  injunction  de- 
pends on  any  separate  principle. 

Pom.  Eq.  Jur.  §  1341 ;  Merchants'  Trading 
Co.  Y.  Banner,  Ji.  R.  12  Eq.  23. 

Lumley  v.  Wagner,  1  DeG.  M.  &  G.  604, 
was  plainly  at  variance  with  the  earlier  Eng- 
lish cases  on  the  subject,  and  with  those  of 
our  own  state. 

Morris  v  Colman,  18  Ves.  Jr.  437;  Clarke 
Y.  Price,  2  Wils.  167;  Kemble  v.  Kean,  6 
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Sim.  334;  Kimberley  v.  Jennings,  6  Sim. 
340;  Baldicin  v.  Society  for  Diffusing  Use- 
ful Knowledge,  9  Sim.  393;  DeRivafinoli  v. 
Corset ti,  4  Paige,  264;  Sanquirioo  v.  Be$t€- 
detti,  1  Barb.  ^15;  Burton  v.  Marshall,  4 
Gill,  487. 

The  present  position  of  the  English  courts 
is  well  defined  in  Whitwood  Chemical  Co,  y. 
Hardman  [1891]  2  Ch.  416. 

The  American,  courts,  where  ihey  have  fol- 
lowed the  decision  of  Lumley  v.  Wagner, 
have  been  careful  to  restrict  themselves 
from  any  further  extension  of  this  exception 
to  the  general  rule. 

Strobridge  lAthographing  Co.  v.  Crane,  35 
N.  Y.  S.  R.  473. 

In  cases  in  which  injunctions  have  been 
granted  against  the  violation  of  a  right 
originating  in  oontract,  tlie  contract  has  been 
so  far  performed  that  the  plaintiff's  rights 
have  been  transmuted  into  actual  rights  of 
property,  or  the  defendant  has  assumed  a  re- 
lation of  trust  towards  the  plaintiff  which 
subjects  him  to  the  jurisdiction  of  a  court 
of  equity  by  reason  of  its  general  jurisdic- 
tion over  matters  of  trust,  or  on  other 
grounds  of  special  equity  jurisdiction,  apart 
irom  mere  inadeqiuicy  of  legal  remedy. 

Bagg  v.  Robinson,  12  Misc.  299;  Banker 
d  C.  Co.  Y.  Stimson,  40  N.  Y.  S.  Jt.  740 ;  Beer 
V.  Canary,  2  App.  Div.  619;  Bickford  v. 
Davis,  11  Iffed.  Rep.  549. 

Messrs.  Jolin  M.  Bow^ers  and  JTajitos 
W.  Gerard,  Jr.,  for  respondent: 

The  negative  covenant  not  to  permit  any 
other  patterns  to  be  sold  entitles  the  plain- 
tiff to  the  injunctive  relief  sought  in  the 
complaint. 

Bispham,  Eq.  5th  ed.  p.  577;  High,  Inj. 
p.  416;  3  Wait,  Act  &  Def.  p.  693:  Singer 
Sewing-Maoh.  Go.  v.  Union  Button-Hole  d  E. 
Co.  Holmes,  253 ;  Goddard  v.  Wilde.  17  Fed. 
Rep.  846 ;  Western  XJ.  Teleg.  Co.  v.  Union  P. 
R.  Co.  3  Fed.  Rep.  429;  Western  U.  Teleg  Co. 
Y.  St.  Joseph  d  W.  R.  Co.  3  Fed.  Rep.  434: 
Chicago  d  A.  It.  Co.  v.  New  York,  L.  E.  d 
W.  R.  Co.  24  Fed.  Rep.  521;  Western  U. 
Teleg,  Co.  v.  Rogers,  42  N.  J.  Eq.  311 ;  Laey 
Y.  Heuck,  12  Ohio  L.  J.  209. 

Lumley  v.  Wagner  has  been  followed  in 
England  in  the  case  of  Grimston  v.  Cuning- 
ham  [1894]  1  Q.  B.  125. 

It  has  been  followed  in  this  state  in  nu- 
merous cases. 

Daly  V.  Smith,  49  How.  Pr.  150;  Metro- 
politan Exhibition  Co.  v.  Waiyi,  24  Abb.  N. 
C.  393 ;  Canary  v.  Russell,  9  Misc.  558 ;  Da- 
vies  V.  Racer,  72  Hun,  43;  Donnell  v.  Ben- 
nett, L.  R.  22  Ch.  Div.  835. 

The  plaintiff  has  no  adequate  remedy  at 
law. 

Pratt  Y.  Montegriffo,  25  Abb.  N.  C.  334; 
Dickinson  Y.  Hart,  142  N.  Y.  183 ;  Bernstein 
V.  Meech,  130  N.  Y.  354 ;  Moss  v.  Tompkins, 
69  Hun.  290,  Affirmed  without  opinion  m  144 
N.  Y.  659;  Cutting  v.  Miner,  30  App.  Div. 
457 ;  Wakeman  v.  Wheeler  d  Wilson  Mfg. 
Co.  101  N.  Y.  206,  54  Am.  Rep.  676:  Taylor 
V.  Bradley,  39  N.  Y.  129,  100  Am.  Dec.  415. 

The  court  should  decree  specifia  perform- 
ance of  the  agreement. 

Waterman,  Spec.  Perf.  of  Contr.  S§  1,  6; 
Union  P.  R.  Co.  v.  Chicago,  R.  t.  d  P.  R.  Co. 
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163  U.  S.  600,  41  L.  ed.  278  f  Prospect  Park 
d  0,  I,  R.  Co.  V.  Coney  Island  d  B.  R.  Co. 
144  N.  Y.  160,  26  L.  R.  A.  610;  Lumley  v. 
Wagner,  1  DeG.  M.  &  G.  618;  3  Parsons, 
Contr.  352. 


J.,  delivered  the  opinion   of  the 
court  : 

Contracts  wliich  require  the  performanoe 
of  varied  and  continuous  acts,  or  the  exer- 
cise of  special   skill,   taste,   and  judgment, 
will  not,  as  a  general   rule,  be  enforced   by 
courts  of  eauity,  because  the  execution  of  the 
decree  would  require  such  constant  superin- 
tendence as    to    make    judicial    control   a 
matter  of  extreme  dilBculty.    Rutland  Mar- 
hlc  Co,  V.  Ripley,  10  Wall.  339,  358,.  19  L  ed. 
956,  961 ;  Bech  v.  Allison,  66  N.  Y.  366,  370, 
16  Am.  Rep.  430;  Oervais  v.  Edwards,  2  Dru. 
&  W.  80;  Blacheit  v.  Bates,  L.  R.  1  Ch.  117; 
Fargo  v.  New  York  d  N.  E.  R,  Co   3  Misc. 
205;  Pom.  Spec.  Perf.  §  312;  Fry  Spec.  Perf. 
S  69.    An   exception   to  this   rule,   founded 
upon  the  rights  of  the  public   rather  than 
those  of  the  plaintiff,  obtains  with  reference 
to  contracts  relating  to  the  management  and 
control  of  railroads  and  other  agencies  of 
transportation  which  enjoy  special  privileg- 
es conferred    by  statute,  and  promote  the 
general  welfare.    Joy  v.  St.  Louis,  138  U.  S. 
1,  47,  34  L.  ed.  843,  858;  Prospect  Park  d  C. 
/.  R.  Co.  Y.  Coney  Island  d  B.  R.  Co.  144  N. 
Y.  162,  26  L.  R.  A.  610.     When  the  incon- 
venience of  the  courts  in  acting  is  more  than 
counterbalanced  by  the  inconvenience  of  the 
public  if  they  do  not  act,  the  interest  of  the 
public  will   prevail.     But   even   if,   upon   a 
trial  of  the  action,  specific  performance  of 
the  contract  in  its  entirety  were  refused  as 
impracticaJ)le,   still   the   bill   should   be  re- 
tained as  one  permitting  an  injunction,  in 
the  sound  discretion  of  the  court,  to  restrain 
the  defendants  from  violating  the  negative 
and  severable  covenant  of  the  Siegel-Cooper 
Company  that  it  would  not  "selJ.  or  allow  to 
be  sold,  on  its  premises,  during  the  duration 
of  this   [the]   contract,  any  other  make  of 
paper  patterns"  than  those  of  the  plaintiff. 
The  learned  appellate  division,  one  of  the 
judges  dissenting,  overruled  the  demurrers 
on    this    ground,    holding    that    the    court 
should  extend  its  remedy  as  far  as  it  is  able, 
and  thus  prevent  the  principal   defendant, 
not  only  from  making  money  by  breaking  its 
agreement,    but    from    inflicting    a    double 
wron^  upon  the  plaintiff  by  depriving  it  of 
the  right  to  sell,  and  conferring  that  right 
on  a  business  competitor.     We  think  this  is 
a  sound  and  just  conclusion,  because  it  will 
compel  the  Siegel-Cooper  Compan/  to  either 
perform   its   agreement  or   lose  all   benefit 
from  breaking  it,  and  at  the  same  time  will 
shield  the  plaintiff  from   part  of   the   loss 
caused  by  the  breach,  if  persisted  in.     Lum- 
ley  V.  Wagner,  1  DeG.  M.  &  G.  604;  Donnell 
V.  Bennett,  L.  R.  22  Ch.  Div.  835 ;  Montague 
V.  Flookton,  L.  R.  16  Eq.  189;  Singer  Sewing 
Mach,  Co.  V.   Union  Button-Hole  d  E.  Co. 
Holmes,  263;  Chicago  d  A.  R.   Co.   v.   New 
York,  L.  E.  d  W.  R.  Co.  24  Fed.  Rep.  616, 
521;   Ooddard  v.  Wilde,  17  Fed.  Rep.  846; 
Western  U.  Teleg.  Co.  v.  Union  P.  R.  Co.  3 
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Fed.  Rep.  423,  429;  Western  U.  Teleg.  Co. 
V.  Rogers,  42  N.  J.  Eq.  311. 

The  injunction,  when  granted,  may  not  be 
absolute,  but  may  be  based  on  some  equita- 
ble condition  that  will  prevent  either  party 
from  taking  advantage  of  the  other,  such  as 
the  waiver  by  the  plaintiff  of  the  breach  of 
the  contract  by  the  principal  defendant.  TT.e 
question  raised  by  the  demurrer  does  not  re- 
late to  any  matter  of  discretion  or  proprizty,. 
but  to  the  power  of  the  court  to  gmnt  any  re- 
lief, conditional  or  otherwise.     We  are  sat- 
isfied with  the  opinion  below  upon  the  sub- 
ject, and  should  adopt  it  as  our  own  with- 
out comment,  but  for  a  point,  not  thus  far 
considered,  which  seems  to  us  a  conclusive 
answer  to  the  demurrers,  and  which,  if  over- 
looked, might  lead  to  some  confusion.    The 
action  is  for  the  specific  performance  of  a 
lawful  contract,  duly  executed  by  both  the 
parties  thereto.     It  is  capable  of  perform- 
ance by  both,  and  there  is  no  reason  for  non- 
performance by  either.    A   court  of  equity 
has  jurisdiction   of  such   actions,   and   the 
complaint  sets  forth  the  contract, — ^readiness 
to  perform  on  one  side,  a  refusal  to  perform 
on  the  other, — and  facts  showing  no  ade- 
quate remedy  at  law.     A  complete  cause  of 
action  is,  therefore,   alleged,   and   the   only 
reason  for  not  awarding  general  relief  to  the 
plaintiff  is  that  its  nature  is  so  complicated 
as  possibly  to  require  a  multiplicity  of  or- 
ders by  the  court  in  its  efforts  to  superin- 
tend the  details  of  an  extensive  and  peculiar 
business.     This  fact  does    not  deprive   the 
court  of  jurisdiction,  but  justifies  a  refusal, 
in  its  sound  discretion,  to  exercise   it.     It 
confers   no   right   upon   either   party.     The 
court  does  not  refuse  to  act  because  the  de- 
fendants object  to  its  acting,  for  it  would  re- 
fuse, under  the  circumstances,  if  both  par- 
ties requested  it  to  proceed;  but  it  refuses 
because  the  execution  of  its  decree  would  re- 
quire protracted  supervision.     It  is  the  dif- 
ficulty of  enforcing,  not  of  rendering,  judg- 
ment that  causes  it  to  hesitate.     The  office 
of  a  demurrer  is  to  sweep  away  a  defective 
pleading,  and  in  the  case  before  us  it  attacks 
the  substance  of  the  complaint;  yet  the  com- 
plaint is  good  in  substance,  for  it  sets  forth 
a  cause  of  action  in  equity.     While  it  is  true 
that  the  court,   in   its   discretion,   may   not 
hear  the  cause,  or,  after  hearing,  may  refuse 
relief  owing  to  the  difficulty  of  enforcing  its 
decree,  still  this  does  not  make  the  complaint 
defective,  nor  authorize  a  general  demurrer, 
which  "must  be  founded  upon  an  absolute, 
certain  and  clear  proposition  that,  taking 
the  charges  in  the  bill  to  be  true,  the  bill 
would  be  dismissed  at  the  hearing."    Beach, 
Modern  Eq.  Pr.  §  225.     Upon  the  facts  be- 
fore us,  it  is  in  the  power  of  the  court  to  en- 
force the  agreement  the  same  as  in  the  case 
of  railroad  contracts,  but  the  difficulties  at- 
tending the  enforcement  are  so  great  that 
the  court  would  ordinarily  refuse  to  under- 
take it,  as  there  is  no  public  interest   in- 
volved.   As  there  was  complete  jurisdiction 
and  a  perfect  cause  of  action  against  both 
defendants,  the  demurrers  must  be  overruled. 
Coatsworth  v.  Lehigh  Valley  R.  Co.  156  N. 
Y.  451. 
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The  order  of  the  appellate  division  should 
he  affirmed,  with  costs,  and  the  question  cer- 
tified answered  in  the  affirmative. 

All  concur. 


George  W.  PERKINS,  President  of  Cigar 
Makers'  International  Union  of  America^ 
Respt., 

V. 

Henry  H.  HEERT  et  al.,  Appts. 

(158  N.  Y.  306.) 

1.  A  fitatiite  for  protectlngr  labeln  of 
labor  vnlonii,  which  applies  to  every  local- 
ity in  the  state  and  embraces  every  associa- 
tion or  union  df  workingmen  or  women,  is  a 
general  law  and  in  no  sense  local  or  private. 

9.  But  one  mibject  In  Indicated  la  tbe 
title  of  an  act  for  the  protection  of  skilled 
labor  and  the  registration  of  labels,  trade- 
marks, names,  brands,  or  devices  covering  the 
products  of  such  labor  associations  or  unions. 

3«  A  fitatnte  aatborlBluflr  aanodatlouii 
or  uuloufi  of  'frorlclnirmen  to  adopt 
labelfi  or  devices  to  distinguish  the  products 
of  their  labor  does  not  make  an  unjust  dis- 
crimination against  nonunion  workmen. 

4.  The  borcottlaflT  ot  uonanlon  labor- 
em,  to  deprive  them  of  the  legitimate  fruits 
of  their  labors,  cannot  be  deemed  the  pur- 
pose for  which  a  statute  for  the  protection 
of  union  labels  was  procured,  so  as  to  make 
the  statute  invalid. 

(February  28,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme C]k)urt,  First  Department,  affirming  a 
judgment  of  a  Special  Term  for  New  York 
county  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  defendants  from  using 
Union  labels  on  cigars.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jobn  A.  Straley  and  Morris  S* 
'Wise,  for  appellants: 

Chapter  385  of  the  Laws  of  1889  is  uncon- 
stitutional and  void,  because  it  grants  an  ex- 
clusive privilege  to  a  private  association  in 
contravention  of  the  provisions  of  the  Con- 
stitution, §  18,  art  3. 

A  fundamental  error  at  the  very  basis  of 
plaintiff's  claim  is  that  he  assume^)  th;it  the 
creation  and  registration  of  the  label  gives 
his  association  an  exclusive  right  therein. 

He  confounds  certain  rights  given  under 
the  common  law  with  label  rights  imder  the 
statutes,  as  if  the  invention  of  a  label  would 
give  rights  therein  which  a  court  of  equity 
would  protect. 

Dr.  Ja£ger*s  Sanitary  Woolen  System  Go. 
V.  Le  Boutillier,  47  Hun,  521 ;  Hazelton  Boil- 
er Co.  V.  Hazelton  Tripod  Boiler  Co.  142  111. 
494. 

The  individual  workman  might  acquire  for 
himself  under  well-established  rules  of  law 

No'i'E. — As  to  trademarks  of  labor  unions,  see 
note  to  State  v.  Bishop  (Mo.)  29  L.  R.  A.  200; 
also  Hetterman  Bros.  v.  Powers  (Ky.)  39  L.  R. 
A.  211;  and  Tracy  v.  Banker  (Mass.)  39  L.  R. 
A.  508. 
43  L.  Iv.  A. 


trademark  riglita  as  a  manufacturer  or 
dealer,  but  it  does  not  follow  that  because 
he  could  do  so,  an  association  of  independent 
members  could  do  the  same  and  transfer  the 
trademark  or  label  from  perstm  to  person. 

United  States  v.  Steffens,  100  U.  S.  82,  25 
L.  ed.  550. 

A  trademark  cannot  be  acquired  at  com- 
mon law  unless  the  owner  is  a  maker  or  se- 
lecter  of  an  article  of  traffic  which  he  him- 
self places  upon  the  market  and  sells  as  his. 
using  the  trademark  to  indicate  its  origin, 
or  ownership,  or  to  indicate  the  particular 
business  or  place  of  business  of  a  company 
doing  a  particular  business. 

Cigar  Makers'  Protective  Union  No,  98  v. 
Conhaim,  40  Minn.  243,  3  L.  R.  .4.  125: 
Schneider  v.  Williams,  44  N.  J.  Eq.  391; 
Weenei'  v.  Brayton,  152  Mass.  101.  8  L.  R. 
A.  640;  State  v.  Berlinsheimer,  62  Mo.  App. 
168;  Carson  v.  Ury,  39  Fed.  Rep.  777,  5  L 
R.  A.  614. 

The  statute,  if  it  supports  plaintiff's 
claim,  must  be  held  to  be  creative,  and  make 
the  rights  of  property  in  a  label  or  trade- 
mark registered  thereunder  a  species  of 
property  per  se,  and  this  without  referencf 
to  whether  at  common  law  the  trademark  is 
valid  or  not. 

An  entirely  new  cause  of  action  has  thus 
been  created  by  this  statute.  The  owner- 
ship of  a  trademark  is  an  exclusive  right. 

Browne,  Trademarks,  2d  cd.  p.  162. 

Such  a  right  created  by  statute  would  be 
analogous  to  a  patent  right. 

Re  Union  Ferry  Co.  98  N.  Y.  150. 

Why  should  discrimination  be  made  in  fa- 
TOP  of  this  body  of  so-called  union  workmen 
as  against  the  nonunion  operatives  of  the 
shops  or  of  other  manufactories  who  do  not 
exclusively  employ  union  workmen,  and  why 
should  selling  premiums  be  placed  by  ihh 
slate  upon  such  union-made  product  by  the 
official  sanction  of  a  union  merchandise  la- 
bel and  trademark? 

Schmalz  v.  Wooley,  66  N.  J.  Eq.  649. 

Chapter  385  of  the  Laws  of  1889  is  a  pri- 
vate bill,  and  is  unconstitutional  and  void 
because  within  the  condemnation  of  S  1^  ^^ 
art.  3  of  the  Constitution. 

Re  Paul,  94  N.  Y.  497;  People,  Jice,  v. 
Chautauqua  County  Supt'rs.  43  K".  Y.  10  r 
Kerriga/n  v.  Force,  68  N.  Y.  S83;  Sweet  v. 
Syracuse,  129  N.  Y.  316. 

A  statute  must  stand  or  fall  just  as  it  is 
enacted  without  reference  to  extraneous 
facts  developed  in  cases  under  it. 

23  Am.  &  Eng.  Enc.  Law,  p.  232:  Messen- 
ger V.  State,  25  Neb.  674.  See  also  McGf^t 
Appeal,  >14  Pa.  470 ;  Bell  ▼.  New  York,  105 
N.  Y.  139. 

This  is  class  legislation  and  within  the 
prohibition  of  the  Constitution. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
People  V.  O'Brien,  38  N.  Y.  193. 

Chapter  385  of  the  Laws  of  1889  is  un- 
constitutional and  void  because  the  act  is 
contrary  to  public  policy  in  that  it  unjustly 
discriminates  in  favor  of  the  labor  of  mem- 
bers of  associations  or  unions  as  against  that 
of  nonunion  workmen. 

Re  Jacobs,  98  N.  Y.  98.  60  Am.  Rep.  630; 
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26  Aro.  8l  Eiig.  Enc.  Law,  p.  342 ;  Weener  t. 
Bray  ton,  152  Mass.  101,  8  L.  R.  A.  640; 
Strasser  v.  Moonelia,  108  N.  Y.  611 ;  MoVey 
V.  Brendel,  144  Pa.  235,  13  L.  K  A.  37Y. 

The  implication  and  inference  are  absolute 
that  the  obvious  intention  of  the  language 
employed  in  the  label  in  suit  was  to  attack 
all  nonunion  labor. 

By  placing  such  terms  or.  their  label  even 
though  in  a  negative  form,  the  union  virtual- 
ly branded  and  stamped  all  other  forms  of 
labor  as  being  of  a  kind  properly  subject  to 
condemnation,  and  the  goods  of  all  other 
workmen  as  being  goods  which  should  not  be 
purchased  or  used. 

Be  Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636; 
Townshend,  Slander  &  Libel,  3d  ed.  p.  178; 
Com.  V.  Kneeland,  20  Pick.  206;  Vanderlip 
V.  Ro€y  23  Pa.  82;  Dellevene  v.  Percer,  9 
Dowl.  P.  C.  246 ;  Neto  York  d  R,  Cement  Co, 
V.  Coplay  Cement  Co.  46  Fed.  Rep.  212; 
Schneider  v.  Williams,  44  N.  J.  Eq.  391. 

Messrs.  Antonio  Knanth  and  Trsoy  O. 
Becker,  for  respondent: 

Irrespective  of  the  statute  the  label  of  the 
cigarmakers'  international  union  is  entitled 
to  protection  against  imitation. 

Bloete  V.  Simon,  12  N.  Y.  Civ.  Proc.  Rep. 
114;  Strasser  v.  Moonelis,  23  Jones  &  S. 
197,  108  N.  Y.  611 ;  People  v.  /^'wfcer,  50  Hun, 
652 ;  Carson  v.  Ury,  39  Fed.  Rep.  777,  5  L. 
R.  A.  614;  State  v.  Bishop,  128  Mo.  373,  29 
L.  R.  A.  200;  State  v.  Hagen,  6  Ind.  App. 
167 ;  Delaware  d  H.  Canal  Co.  v.  Clark,  13 
Wall.  311,  20  L.  ed.  681 ;  Amoskeag  Mfg.  Co. 
V.  Trainer,  101  U.  S.  61,  2.5  L.  ed.  993; 
Qodillot  V.  Harris,  81  N.  Y.  263 ;  Koehler  v. 
Sanders,  122  N.  Y.  65,  9  L.  R.  A.  576 :  Water- 
man V.  Shipman,  130  N.  Y.  301 :  Allen  v.  Mc- 
Carthy, 37  Minn.  349 ;  Cohn  v.  People,  149 
111.  486,  23  L.  R.  A.  821 ;  Schmalz  v.  Woolley 
(N.  J.  Err.  &  App.)  ante,  86,  41  Atl.  939; 
Cigar  Makers'  Protective  Union  v.  Lindner, 
2  Ohio  N.  P.  114. 

The  object  of  the  trademark  is  to  denote, 
not  necessarily  the  owner,  but  the  mnker  or 
producer,  of  the  article  as  well.  Origin  or 
ownership  are  the  things  to  be  designated  by 
a  trademark. 

Caswell  V.  Davis,  58  N.  Y.  Rep.  223,  17 
Am.  Rep.  233;  Qodillot  v.  Harris,  81  N.  Y. 
263;  Insurance  Oil  Tank  Co.  v.  Scott,  33  La. 
Ann.  946,  39  Am.  Rep.  286;  Derrinoer  v. 
Plate,  29  Cal.  292,  87  Am.  Dec.  170;  Amos- 
keag Mfg.  Co.  V.  Trainer,  101  U.  S.  51,  25 
L.  ed.  993. 

As  this  statute  did  not  create  a  ris^'iH, 
but  recognized  and  sanctioned  a  right  al- 
ready existing,  the  objection  that  it  grants 
an  exclusive  privilege  to  a  private  associa- 
tion in  contravention  of  the  provisions  of 
the  Constitution  is  without  foundation. 

Re  Kew  York  Elev.  R.  Co.  70  N.  Y.  327 ; 
McKenna  v.  Edmundstone,  91  N.  Y.  234; 
White  V.  Syracuse  d  U.  R.  Co.  34  Barb.  659; 
Smith  V.  Strong,  2  Hill,  241;  State  v. 
Bishop,  128  Mo.  373,  29  L.  R.  A.  200;  Tracy 
V.  Banker,  170  Mans.  266,  39  L.  R.  A.  508 ; 
Schmalz  v.  Woolley  (N.  J.  Err.  &  App.)' 
a?ite,  86 ;  Cohn  v.  People,  149  111.  486,  23  L. 
R.  A.  821 ;  State  v.  Hagen,  6  Ind.  App.  167; 
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Heiierman  Bros,  v.  Powers,  19  Ky.  L.  Rep. 
1087,  39  L.  R.  A.  211. 

The  act  of  1889  does  not  unjustly  discrim- 
inate in  favor  of  the  labor  of  itiembers  of  as- 
sociations or  unions  as  against  that  of  non- 
union workmen. 

Kew  York  do  R,  Cement  Co,  v.  Coplay  Ce- 
ment Co.  45  Fed.  Rep.  212. 

Haiskty  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff, 
as  president  of  the  Cigar  Makers'  Interna- 
tional Union  of  America,  under  the  provi- 
sions of  chapter  385  of  the  Laws  of  1889,  for 
an  injunction  to  restrain  the  defendants 
from  using  an  alleged  imitation  of  the 
union's  lab«l,  a  copy  of  which  had  been  filed 
in  the  office  of  the  secretary  of  state  under 
the  provisions  of  that  law,  and  also  for  an 
accounting  for  profits.  The  Cigar  Makers' 
International  Union  of  America  is  a  volun- 
tary unincorporated  association,  consisting  of 
a  large  number  of  persons,  who  are  practical 
ci^ar  makers,  residing  in  the  United  States, 
with  its  principal  office  located  at  Buffalo. 
The  purpose  of  their  organization  is  the  pro- 
moting of  the  mental,  moral,  and  physical 
welfare  of  its  members  by  assisting  them  to 
obtain  labor  at  remunerative  wages,  and  by 
affording  them  pecuniary  aid  in  case  of  sick- 
ness, and  generally,  to  maintain  a  high 
standard  of  workmanship.  They  adopted  a 
label  upon  blue  paper,  with  an  ornamental 
border,  containing  the  following: 

Sept.,  1880. 
Issued  by  authority  of  the  Cigar  Makers' 
International  Union  of  America.  Un:on 
Made  Cigars.  This  certifies  that  the  cigars 
contained  in  this  box  have  been  mude  bv  a 
first-class  workman,  a  member  of  the  Cigar 
Makers'  International  Union  of  America,  an 
organization  opposed  to  inferior  ratshop, 
coolie,  prison,  or  filthy  tenement-hoiHe  work- 
manship. Therefore  we  recommend  these  ci- 
gars to  all  smokers  throughout  the  world. 
All  infringements  upon  this  label  will  be 
punished  according  to  law. 

G.  W.  Perkins, 
President  C.  M.  I.  U.  of  America. 

On  one  end  was  a  copy  of  the  seal  of  the 
union,  and  on  the  other  end  a  place  was  re- 
served for  a  local  stamp.  After  the  passage 
of  the  act  in  question,  they  caused  a  co])y 
of  this  label  to  be  filed  in  the  office  of  the 
secretary  of  state.  The  defendants  are  ci- 
gar manufacturers  in  the  city  of  New  York, 
and  are  not  members  of  the  union.  They 
caused  to  be  printed  counterfeits  of  the  blue 
label  adopted  by  the  union,  and  pasted  it  up- 
on boxes  containing  the  cigars  manufactured 
by  them,  and  then,  through  their  agents, 
sold  their  cigars  to  the  public,  with  the  iB- 
tent,  as  has  been  found,  to  defraud  the  union 
and  the  purchasers  and  to  impose  upon  the 
public.  The  case  was  tried  before  the  court 
without  a  jury,  and  a  decision  was  rendered 
in  favor  of  the  plaintiff,  awarding  a  perpet- 
ual injunction  against  the  defendants,  and 
for  damages  and  costs. 
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It  U  claimed,  on  behalf  of  the  appellants, 
that  the  label  had  been  abandoned  by  the 
union ;  that  it  contained  matter  libelous  and 
defamatory,  which  a  court  of  equity  would 
not  protect;  and  that  the  statute  in  question 
had  been  repealed.  These  questions  were 
fully  considered  by  the  learned  appellate  di- 
vision, and  we  fully  concur  with  the  views 
of  that  court,  as  expressed  in  the  prevailing 
opinion,  with  reference  thereto.  The  only 
questions  which  we  deem  it  necessary  to  here 
consider  are  those  raised  with  reference  to 
the  constitutionality  of  the  act. 

The  statute  is  as  follows:  '*Sec.  1. 
Every  union  or  association  of  workingmen 
or  women,  adopting  a  label,  mark,  name, 
brand,  or  device,  intended  to  designate  the 
products  of  iAie  labor  of  members  of  such 
union  or  association  of  working  men  or  wo- 
men, shall  in  order  to  obtain  the  benefits  of 
this  act,  file  duplicate  copies  of  such  label, 
mark,  name,  brand,  or  device  in  the  office  of 
the  secretary  of  state,  who  .shall,  under  his 
hand  and  seal,  deliver  to  the  jtarty  filing  or 
registering  the  same  a  certified  copy  and  a 
certificate  of  the  filing  thereof,  for  which  he 
shall  receive  a  fee  of  $1. 

"Sec.  2.  Every  union  or  association  of 
workingmen  or  women  adopting  such  label, 
mark,  name,  brand,  or  device,  and  filing  the 
same,  as  specified  in  the  first  section  of  this 
act,  may  proceed,  by  suit  in  any  of  the  courts 
of  record  of  the  state,  to  enjoin  the  manu- 
facture, use,  display  or  sale  of  counterfeits 
or  colorable  imitations  of  such  label,"  etc. 

It  is  claimed  that  the  act  in  question  is 
void  for  the  reason  that  it  grants  an  exclu- 
sive privilege  to  a  private  association,  in 
contravention  of  the  provisions  of  the  Con- 
stitution. Const,  art.  3,  §  18.  That  section 
of  the  Constitution,  so  far  as  material,  pro- 
vides as  follows:  'The  legislature  shall  not 
pass  a  private  or  local  bill  in  any  of  the  fol- 
lowing cases.  .  .  .  granting  to  any  pri- 
vate corporation^  association,  or  individual 
any  exclusive  privilege,  immunity,  or  fran- 
chise whatever.  .  .  .  Tlie  legislature  shall 
pa^s  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other 
cases  which  in  Its  judgment  may  be  pro- 
vided for  by  general  laws." 

It  will  be  obsei'ved  that  the  prohibition 
contained  in  this  provision  of  the  (Constitu- 
tion has  reference  to  private  or  local  bills, 
and  that  it  requires  the  legislature  to  pass 
general  laws  providing  for  the  case?  in  which 
private  and  local  bilU  are  prohibited.  The 
question,  therefore,  arises  as  to  whether  the 
act  in  question  is  a  general  law  or  a  private 
and  local  bill.  It  is  entitled  "An  Act  for  the 
Better  Protection  of  Skilled  Labor,  and  for 
the  Registration  of  Labels,  Marks,  Names, 
Brands,  or  Devices  Covering  the  Products  of 
Such  Labor  of  Associations  or  Unions  of 
Workingmen  or  Women."  Tl>ere  is  nothing 
in  the  title  or  the  provisions  of  the  act  that 
in  any  manner  limits  its  provisions  to  any 
particular  locality  of  the  state  or  to  any  des- 
ignated association  or  union  of  working  men 
or  women.  Instead,  the  provisions  are  all 
general,  including  every  locality  in  the  en- 
tire state,  and  embracing  every  association 
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or  union  of  workingmen  or  women  existing 
or  that  may  be  thereafter  organized.  It  is 
in  no  sense  local  or  private,  but  is  in  every 
sense  a  general  law. 

Again  it  is  claimed  that  the  act  is  within 
the  condemnation  of  S  16  of  article  3  of  the 
Constitution,  w^hich  provides  that  "no  pri- 
vate or  local  bill,  w^hich  may  be  pas.sed  by 
the  legislature,  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the 
title."  We  have  already  shown  that  the  act 
is  a  general  law,  and  not  a  private  nor  local 
bill.  It,  consequently,  is  not  brous^ht  in 
confiict  with  this  provision.  Furthermore, 
we  think  but  one  subjeot  is  mentioned  in  the 
title,  and  that  is  the  better  protection  of 
skilled  labor  by  the  registration  of  labels, 
etc.,  covering  the  products  of  sudi  labor. 

Finally,  it  is  insisted  that  the  aet  is  un- 
constitutional and  void,  for  the  reason  that 
it  is  contrary  to  public  policy,  in  th.it  it  un- 
justly discriminates  in  favor  of  the  labor  of 
members  of  associations  or  unions  as  again$t 
that  of  nonunion  workmen.  The  question^ 
arising  under  this  contention  are  more  ;4erinu< 
and  require  deliberate  oonsideration.  While 
private  and  local  bills,  granting  to  a  private 
corporation,  association,  or  individual  any 
exclusive  privilege,  immunity,  or  franchise 
whatevef,  are  prohibited,  the  Con^^titution 
authorizes  the  legislature  to  pasi«  general 
laws  under  which  grants  may  be  made  to  cor- 
porations, associations,  or  individual. ««  of  an 
exclusive  privilege,  immunity,  of  franchi««». 
An  exclusive  privilege  or  franchise  is,  there- 
fore, authorized,  if  obtained  under  general 
laws.  Among  the  exclusive  privileges  and 
franchises  which  have  been  made  the  subject 
of  grants  to  private  corporations,  and  \rith 
which  we  are  all  familiar,  are  those  made  by 
municipal  governments,  under  the  authority 
of  general  lawB,  of  the  right  to  occupy  i^treets 
or  highways  for  the  construction  and  opera- 
tion of  street  railroads.  In  all  of  the<«e 
grants  there  is,  of  necessity,  discrimination. 
Some  particular  corporation  i«i  sincrled  out, 
to  which  the  grant  is  given,  and  wliich 
thereafter  enjoys  the  exclusive*  privilege  of 
operating  its  railroad  through  the  streets  or 
highways  specified  in  the  grant;  but.  the 
grant  being  authorized,  the  discrimination 
is  not  unlawful.  It  is  not  contrary  to  p.ib- 
lic  policy,  for  the  reason  that  the  constitu- 
tion is  tiie  foundation  upon  which  the  pub- 
lic policy  of  the  state  is  I3a8ed.  It  embodies 
the  policy  of  our  government.  It  aaihorizer^ 
that  which  is  politic,  and  prohibit*^  that 
which  is  deemed  impolitic.  Where,  there- 
fore, the  Constitution  grants,  or  authorize** 
a  grant  throujgh  legislative  action,  of  an 
exclusive  privilege,  it  must  be  deemed  to 
be  in  accord  with  the  policy  of  the  state.  A* 
we  have  seen,  the  label  authorized  wa<)  by  ii 
general,  and  not  a  local,  act.  No  particular 
association  or  union  has  been  given  the  ex- 
clusive privil^e  of  adopting  a  label  but 
every  association  or  union  of  every  kind  of 
working  men  or  women  is  given  the  right  to 
adopt  its  own  label,  which  may  indicate  it^ 
own  workmanship.  It  consequently  follow<% 
that  whatever  discrimination  there  may  be 
is  authorised,  and  therefore  not  unjust,* and 
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that  the  privilege  granted  under  the  general 
law  is  in  accord  with  public  policy. 

We  are  aware  that  the  courts  of  sister 
states  have  had  trouble  with  similar  legisla- 
tion in  their  states,  tliat  very  much  has  been 
written  upon  the  subject,  and  that  the  con- 
clusions reached  by  the  courts  in  the  dif- 
ferent states  have  widely  differed.  We 
have  not  thought  it  profitable  to  enter  upon 
an  elaborate  discussion  of  these  cases.  The 
questions  here  presented  arise  under  our 
own  Constitution  and  are  confined  within 
narrow  limits.  We  have  not  overlooked  the 
intimation  that  the  passage  of  this  act  was 
procured  for  the  purpose  of  enabling  union 
labor  organizations  to  boycott  nonunion  la- 
borers, and  to  deprive  them  of  the  legitimate 
fruits  of  their  labors.  We  cannot,  however, 
assume  that  such  was  the  purpose  and  in- 
tent of  the  legislature,  or  that  the  associa- 
tion of  which  the  plaintiff  is  jiresident  will 
resort  to  acts  which  are  unlawful  and  crim- 


inal. The  act  allows  the  members  of  the 
union  to  send  the  products  of  their  labors 
into  the  markets  of  the  country,  marked  in 
such  a  way  slr  to  indicate  the  character  of 
their  workmanship.  This  is  legitimate  and 
proper.  It  is  a  right  that  the  law  accords 
to  every  manufacturer.  We  must  assume, 
therefore,  that  the  legislature,  in  passing  the 
act,  had  in  view  the  lawfid  and  legitimate 
purpose,  and  that  it  did  not  contemplate 
tha.t  the  provisions  of  the  act  might  be  used 
for  illegitimate  purposes.  These  views  ren- 
der it  unnecessary  to  consider  the  question 
as  to  whether  the  label  waa  a  valid  trade- 
mark at  common  law. 

No  (jfuestion  is  raised  as  to  the  right  of  the 
plaintiff  to  prosecute  the  action  as  president 
of  the  association. 

The  judgment  should  be  affirmed,  with 
costs. 

All  concur. 


NORTH  CAROLINA  SUPREME  COURT. 


STATE  of  North  Carolina 

V. 

John  P.  MONROE,  Appt. 

(121  N.  C  677.) 

A  drnflrarlst  who  drops  croton  oil  on 
caiidT  for  a  customer  in  quantity  sufficient 
to  produce  Berlous  Injury  if  taken  into  a  per- 
son's system,  knowing  or  reasonably  believ- 
ing that  It  Is  intended  for  a  practical  Joke  on 
sbmeone  and  not  for  medicinal  purposes,  will 
be  guilty  of  a&sault  upon  one  injured  by  its 
administration  by  way  of  Joke. 

(December  21,  1807.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Union  County 
imposing  upon  him  a  fine  for  alleged  assault 
and  battery.     Affirmed. 

Ernest  Barrett  was  given  some  quinine  in 
lemonade  hs  a  practical  joke  by  W.  W.  Horn. 
He  informed  Horn  that  he  would  get  even 
-'.vith  him  by  giving  him  a  dose  of  croton  oil. 
The  same  evening  Horn  gave  to  Barrett  some 
candy  which  mtuie  Barrett  sick  and  it  sub- 
sequently appeared  that  the  candy  contained 
croton  oil.  It  appeared  that  Horn  had  gone 
into  a  drug  store  in  which  defendant  was 
a  clerk  and  asked  him  to  drop  a  dose  of 
croton  oil  into  a  piece  of  candy,  which  de- 
fendant did.  Defendant  denied  that  he  knew 
that  the  oil  was  wanted  for  the  playing  of 
a  practical  joke;  he  denied  that  he  had  told 
Barrett  that  he  fixed  the  dose  for  him,  or 
that  he  had  said  that  Horn  told  him  he 
wanted  it  **for  a  fellow,"  which  statement 
another  witness  testified  that  he  had  made, 
although  he  admitted  that  he  knew  of  the 
-giving  of  the  quinine.  The  defendant  asked 
the  court  to  instruct  that  in  no  view  of  the 

Note. — As  to  liability  for  damage  done  by 
practical  Joke,  see  also  Wartman  v.   Swindell 
(N.  J.)  18  L.  B.  A.  44. 
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case  can  the  jury  convict  unless  they  find  be- 
yond a  reasonable  doubt  that  Monroe  knew 
at  the  time  he  sold  Horn  the  oil  that  Horn 
intended  to  give  it  to  Barrett  for  an  unlaw- 
ful purpose.  This  was  refused,  and  the  court 
instructed  that  if  defendant  sold  Horn  an 
unusual  dose  of  croton  oil,  and  he  adminis- 
tered it  to  Barrett,  who  took  it,  and  it  had 
a  serious  and  injurious  effect  upon  him,  and 
the  defendant  knew,  or  had  reason  to  believa 
and  did  believe,  that  it  was  intended  for  Bar- 
rett or  some  other  person  by  way  of  tricic 
or  joke,  and  not  for  a  medicinal  purpose,  de- 
fendant would  be  guilty  of  assault  and  bat- 
tery. 

Further  facts  appear  in  the  opinion. 

Messrs.  CoTiiiKton  ft  Bedwine  and  E. 
Y.  "Webb,  for  appellant: 

Th«  character  of  the  weapon,  and  the  na- 
ture of  the  damage  are  not  so  set  out  in  the 
bill  as  to  show  that  the  former  was  deadly, 
and  the  latter  serious;  and  the  evidence 
shows  that  the  drug  administered  was  often- 
times used  in  larger  doses,  and  fails  to  dis- 
close any  serious  damage. 

fftate  Y,  Cunningham,  94  N.  C.  824 ;  State 
V.  Earnest,  98  N.  C.  740;  State  v.  Shelly, 
08  N.  C.  673;  State  v.  Porter,  101  N.  C.  713. 

The  defendant,  bein^  a  licensed  pharma- 
cist, had  a  right  to  sell  croton  oil  in  "usual 
closes,"  or  upon  the  "prescription  of  a  physi- 
cian." 

Code,  §  3143;  State  v.  Kearney,  8  N.  C. 
(1  Hawks)  53;  Hines  v.  Wilmington  d  W. 
R.  Co,  95  N.  C.  434. 

Defendant's  offense  is  complete  with  the 
sale,  and  he  is  not  responsible  for  the  sub- 
sequent act  of  the  purchaser,  unless  he  knew 
of,  and  participated  in,  his  unlawful  act. 

Poland  V.  Earhart,  70  Iowa,  285 ;  King  v. 
Henkie,  80  Ala.  508,  60  Am.  Rep.  119;  Schef- 
fer  V.  Washington  City,  V.  M,  d  Q.  S.  R.  Co. 
105  U.  S.  249,  26  L.  ed.  1070;  Meyer  v.  King, 
72  Mms.  1,  35  L.  R.  a.  474;  Qilson  v.  DekL- 
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Dec, 


ioare  d  H.  Canal  Co,  65  Or.  213,  36  Am.  St. 
Rep.  807,  note. 

Messrs,    Adaam    ft    Jerome,    for    the 

State: 

Defendant  engaged  in  an  unlawful  act  in 
that  he  unlawfiilly  started  in  motion  a  dead- 
ly weapon,  to  wit,  an  overdose  of  a  poisonous 
dnig. 

Code,  §  3143. 

The  circumstances  under  which  the  oil 
was  sold,  the  fact  that  it  was  put  up  in  an 
unusual  way,  that  it  was  not  la1)eled,  that  no 
inquiry  was  made  as  to  its  intended  use,  that 
no  representation  was  made  that  it  was  in« 
tended  for  a  legitimate  purpose,  that  defend- 
ant knew  that  Horn  had  recently  ffiven  the 
Srosecutor  quinine  as  a  joke,  the  fact  that 
[orn  told  defendant  that  he  wanted  it  "for 
a  fellow," — all  justified  the  jury  in  finding 
that  the  defendant  knew,  or  had  every  reason 
to  believe,  and  did  believe,  at  the  time,  that 
the  dose  was  intended  for  Barrett,  or  some 
other  person,  by  way  of  a  trick  or  joke,  and 
not  for  a  medicinal  purpose. 

A  battery  is  the  unlawful  touching  of  the 
person  of  another  by  the  aggressor  himself, 
or  by  any  substance  unlawfully  put  in  mo- 
tion by  him. 

Kirland  v.  BiaiCy  43  Ind.  146,  13  Am.  Rep. 
302. 

Where  there  is  physical  injury  to  another 
pei'son,  it  is  sufGcient  that  the  cause  is  set 
m  motion  by  the  defendant,  or  that  the  per- 
son is  subjected  to  its  operation  by  means 
of  any  act  or  control  which  the  defendant 
exerts. 

Com.  V.  Stration,  114  Mass.  303,  19  Am. 
Rep.  350;  Roscoe,  Crim.  Ev.  8th  ed.  296;  3 
Bl.  Com.  p.  120,  and  notes. 

An  assault  may  be  committed  without  in- 
tending injury  to  any  particular  person. 

State  V.  Myers,  19  Iowa,  517 ;  Wellmgton 
V.  Downar  Kerosene  Oil  Co,  104  Mass.  64; 
Clark.  Crim.  L.  p.  210;  Scott  v.  Shepherd,  2 
W.  Bi.  892;  1  Wharton,  Crim.  L.  1012. 

Where  the  facts  are  such  that  had  the 
defendant  killed  the  prosecutor  he  would  be 
guilty  of  manslaughter,  he  is  guilty  of  as- 
sault and  battery. 

State  V.  Leary,  88  N.  0.  616. 

Mr.  Zeb  V.  Wslser,  Attorney  General, 
also  for  the  State: 

Administering  any  harmful  drug  or  sub- 
stance amounts  to  assault  and  battery. 

1  Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  804: 
Com,  V.  Stratton,  114  Mass.  303, 19  Am.  Rep. 
350;  Beg.  v.  Button,  8  Car.  &  P.  660;  Oarr 
V.  State,  135  Ind.  1,  20  L.  R.  A.  863. 

If  injury  would  be  the  natural  conse- 
quence of  the  action  of  the  defendant,  an  un- 
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lawful  intent  is  presumed,  unless  such  pre- 
sumption is  repelled  by  the  evidence. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  954: 
State  V.  Crawford,  13  N.  0.  (2  Dev.  L.) 
425. 

An  assault  and  battery  may  be  committed 
without  any  actual  or  specific  intent. 

Mercer  v.  Corhin,  117  Ind.  450.  3  L.  R.  A. 
221;  Peterson  v.  Earner,  59  Ind.  130,  20 
Am.  Rep.  81. 

An  assault  involves  every  attempt  or  ofiTer 
to  injure  another  with  force  or  violence. 

Markley  v.  Whitman,  95  Mich.  236,  20  L. 
R.  A.  55. 

Fairoloth,  Ch.  J.,  delivered  the  opinioTi 
of  the  court: 

Will  Horn  administered  to  Ernest  Barret  i 
a  dose  of  croton  oil,  and  the  oil  had  an  in- 
jurious eiTect  on  Barrett.  Defendant  ad- 
mits he  sold  the  oil  to  Horn,  and  at  his  re- 
quest dropped  it  into  a  piece  of  candy,  but 
says  he  did  not  know  that  these  parties  were 
playing  practical  jokes  on  each  other,  and 
did  not  know  for  what  purpose  Horn  wanted 
the  oil.  Another  witness  testified  that  de- 
fendant said  that  Horn  said  he  wanted  the 
oil  "for  a  fellow."  Defendant  denied  saying 
this.  Another  witness  testified  to  the  qui- 
nine episode,  and  to  Barrett's  and  Hom^s 
tricks  with  each  other.  Defendant  testified 
that  he  knew  that  a  dav  or  two  before  Horn 
had  given  Barrett  a  dose  of  quinine  as  a 
joke,  in  lemonade.  Tliere  were  other  wit- 
nesses on  these  matters.  Defendant  is  in- 
dicted for  an  assault  on  Barrett.  If  guiltv, 
he  must  be  so  sus  a  principal,  not  as  an  ac- 
cessory. His  guilt,  then,  depends  upon 
whether  he  knew,  or  had  reason  to  believe, 
that  the  dose  was  intended  for  Barrett  or 
some  other  person  as  a  trick,  and  not  for 
medicinal  purposes.  The  whole  evidence 
was  submitted  to  the  jury,  who  rendered  a 
verdict  of  guilty.  His  honor  instructed  the 
jury  that  when  the  defendant  sold  the  oil, 
if  he  ''knew  or  h«id  reason  to  believe,  and  did 
believe,  that  it  was  intended  for  Barrett  or 
some  other  person  by  way  of  a  trick  or  joke, 
and  not  for  a  medicinal  purpose,  the  defend- 
ant would  be  guilty  of  assault  and  battery."* 
He  also  charged  that  it  was  not  necessary 
that  it  should  be  a  poisonous  or  deadly  do^^e : 
that  it  was  sufficient  if  it  was  an  unusual 
dose,  likely  to  produce  serious  injury.  To 
this  instruction  we  see  no  objection,  and  we 
think  it  covers  the  substance  of  the  defend- 
ant's prayers  proper  to  go  to  the  jury.  Theie 
was  no  exception  to  the  evidence.  For  da- 
ties  of  druggists,  see  Code,  ff  314^-^145. 
Affirmed. 
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An  ordlnauee  prol&lbltingr  l&aclnnem  and 
draiineu  from  utopplnar  their  velil- 
eles  on  certain  utreetii  except  when  acta- 
all7  engaged  In  recelvinsr  or  delivering  passen- 
gers or  goods  la  not  within  charter  authority 
to  prevent  the  encumbering  of  streets,  and  Is 
unreasonable  and  void. 

(December  22,  1898.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  District  Court  for  Tarrant  County 
refusing  to  discharge  him  upon  writ  of  ha- 
beas corpu8  from  custody  to  which  he  ha? 
been  committed  for  alleged  violation  of  an 
ordinance  of  the  City  of  Ft.  Worth.  Peti- 
tioner discharged. 

The  facts  are  stated  in  the  opinion. 

Mr.  "Wllaon  Oress  for  relator. 

Mr,  IXT.  B.  Williams  for  respondent. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 

Relator  was  arrested  for  an  alleged  viola- 
tion of  a  city  ordinance,  and  sued  out  a  writ 
of  habeas  corpus  before  the  district  judge, 
who,  after  hearing  the  evidence,  remanded 
the  prisoner,  and  he  prosecutes  this  appeal. 

The  complaint  is  as  follows:  "In  the 
Name  and  by  the  Authority  of  the  City  of 
Ft.  Worth.  In  the  City  Court.  Before  the 
undersigned  authority,  this  day  personally 
appeared  L.  P.  Moore,  who,  being  duly  sworn, 
upon  oath  deposes  and  says  that  on  the  17  th 
day  of  November,  1898,  and  before  the  filing 
of  this  complaint,  one  Charles  Battis,  within 
the  corporate  limits  of  the  city  aforesaid, 
who  was  then  and  tliere  using  a  certain 
street  carriage  and  hack  for  the  purpose  of 
conveying  passengers  from  one  part  of  the 
city  to  another  for  hire,  and  who  did  then 
and  there  stop,  stand,  and  detain  said  car- 
riage and  hack  on  Main  street,  of  said  city, 
when  not  actually  engaged  in  receiving  and 
delivering  passengers  and  goods  and  mer- 
r'handiae,  in  violation  of  the  ordinances  of 
Faid  city  in  such  cases  made  and  provided, 
contrary  to  the  law  of  the  state  of  Texas, 
and  againet  the  peace  and  dignity  of  the  city 
of  Ft.  Worth,"  etc. 

Tlie  portions  of  the  charter  of  the  city  of 
Ft.  Worth  introduced  in  evidence  are  as  fol- 
lows: Section  53  provides  that  the  city 
council,  among  other  things,  shall  have  pow- 
er "to  prevent  the  encumbering  of  the  streets, 
alleys,  sidewalks,  and  public  grounds  with 
carriages,  wagons,  carts,  hacks,  buggies,  or 
any  vehicle  whatsoever."  Special  Laws  1889, 
p.  70.  Section  53a  provides  that  the  city 
council  shall  have  power  "to  license,  tax,  and 
legulate  hackmen,  draymen,  omnibus  drivers, 
^^^^f^'v^on  drivers,  and  drivers  of  vehi- 
cles of  every  kind  .  .  .  and  to  regulate 
stands    for    vehicles,"    etc.     Special     Laws 

NoTB. — As  to  license  fees  for  use  of  streets 
by  hacks  or  other  vehicles,  see  note  to  Tomlln- 
son  v.  Indianapolis  (Ind.)  36  L.  R.  A.  414. 
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1891,  p.  16.  The  ordinance  passed  by  the 
city  of  Ft.  Worth  under  said  provisions 
of  the  charter  is  as  follows:  Chapter 
7,  art.  66:  "Any  person  or  persoms  own- 
ing or  using  any  street  carriage,  hack, 
or  other  vehicle  for  the  purpose  of  convey- 
ing passengers,  goods,  wares,  or  merchandise 
from  one  part  erf  the  city  of  Ft,  Worth  to 
another,  for  hire,  who  shall  stop,  artand, 
or  detain  any  such  carriage,  hack,  or  ve- 
hicle on  Main  or  Houston  streets,  or  upon 
any  cross  streets  running  east  and  west 
between  said  Main  and  Houston  streets, 
commencing  with  Weatherford  street  on 
the  north,  and  ending  with  Seventh  street 
on  the  south,  or  in  front  of  any  public 
hotel  in  said  city,  except  when  actually  en- 
gaged in  receiving  or  delivering  passenger:^, 
goods,  wares,  or  merchandise,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum 
not  less  than  $5  nor  more  than  $25"  etc. 
Appellant  proposed  to  introduce  witnesses  to 
show  the  conditions  surrounding  said  streets 
constituting  the  locus  in  quo^  in  connection 
with  his  proposition  that  the  ordinance  in 
question  was  an  unreasonable  exercise  of  the 
power  of  said  city.  The  court,  however,  re- 
fused to  hear  testimony  on  the  subject.  We 
think  the  bill  is  defective  in  failii^  to  state 
the  facts  desired  to  be  proved.  So,  we  wiW 
consider  the  question  of  the  reasonableness 
of  said  ordinance  on  this  phase  as  presented 
by  the  charter  and  ordinance. 

There  is  no  question  that  the  authority 
granted  to  the  city  by  the  legislature  in  ita 
charter  to  regulate  the  use  of  the  streets  and 
alleys  and  public  grounds,  and  prevent  the 
encumbering  of  the  same  by  carriages,  wag- 
ons, etc.,  is  ample;  that  is,  the  legisla- 
ture, in  the  charter,  distinctly  gave  to  the 
city  cf  Ft.  Worth  the  power  to  regulate  the 
use  of  the  public  streets,  alleys,  etc.,  by  ve- 
hicles. "Wiiere  the  power  to  legislate  on  a 
given  subject  is  conferred,  and  the  mode  or 
its  exercise  is  not  prescribed,  then  the  ordi- 
nance passed  in  pursuance  thereof  must  be 
a  reasonable  exercise  of  the  power,  or  it  will 
be  pronounced  invalid."  See  1  Dill.  Mun. 
Corp.  5  328,  and  note  1.  It  is  contended 
here,  however,  that  the  ordinance  in  ques- 
tion, prohibiting  the  stopping  of  vehicles  on 
paid  streets  of  Ft.  Worth  for  all  purposes, 
except  loading  and  unloading,  is  an  unrea- 
sonable exercise  of  the  power  of  the  munici- 
pality, and  is  in  excess  of  the  charter  right 
to  regulate  the  use  of  said  streets,  and  to 
prevent  the  encumbrance  thereof.  It  is  the 
general  doctrine  in  this  country  that  every 
ordinance  of  a  corporation  must  be  either 
authorized  by  the  charter  of  such  corpora- 
tion, or  one  of  the  incidental  powers  of  the 
corporation,  which  is  implied;  furthermore, 
that  every  by-law  must  be  reasonable,  and 
the  reasonability  of  a  by-law  is  a  subject  to  be 
parsed  on  by  the  courts.  1  Dill.  Mun.  Corp. 
§  319,  and  authorities  cited  in  note.  It  is 
held,  furthermore,  that  the  courts  will  be 
liberal  in  upholding  an  ordinance,  and,  if 
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its  reasonableDesB  be  doubtful,  it  will  not  be 
held  void.  Ex  parte  Gregory,  20  Tex.  App. 
210,  64  Am.  Eep.  616.  Ordinances,  to  be 
reasonable  and  lawful,  must  not  be  oppres- 
fiive,  must  be  impartial,  fah,  and  generally 
may  regulate,  but  not  prohibit,  matters  of 
common  right.  1  Dill.  Mun.  Corp.  §§  320- 
^23,  325.  Now,  applying  these  rules  to  the 
above  ordinance,  does  it  appear  that  the 
same  was  a  reasonable  exercise  of  the  power 
of  the  municipality  under  its  charter?  The 
ordinance  in  question,  it  will  be  noted,  in- 
hibits the  t»toppage  of  vehicles  on  said  streets 
in  the  city  of  Ft.  Worth  for  any  purpose,  ex- 
<?ept  to  receive  and  discharge  freight  or  pas- 
sengers. Under  it,  no  matter  what  the  emer- 
gency might  be,  a  person  stopping  a  vehicle, 
outside  of  the  exceptions,  would  violate  the 
ordinance,  and  be  subject  to  punishment.  A 
great  many  exigencies  might  occur  for  a  per- 
son to  stop  a  vehicle  for  the  transportation 
4if  goods  or  passengers,  which  he  might  be 
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driving,  entirely  reasonable;  but  under  the 
ordinance,  if  he  delay  but  a  moment,  he 
would  be  subject  to  a  fine.  Tbere  can  be  no 
question  that,  under  a  proper  ordinance,  the 
municipality  has  authori^  to  prevent  the 
encumbering  or  obstruction  of  its  streets,  al- 
leys, and  highways  by  vehicles,  and,  to  that 
end,  can  regulate  their  use,  can  iik  stands 
for  vehicles,  and  permit  them  to  use  no  other 
place  as  stands.  This  would  be  a  proper  ex- 
ercise of  its  power  to  regulate;  but  it  oc- 
curs to  us  that  the  sweeping  declaration  in 
this  ordinance,  inhibiting  the  stoppage  of  ve- 
hicles for  any  purpose,  outside  of  the  excep- 
tions mentioned,  is  oppressive,  and  is  in  con- 
travention of  common  right,  and  so  is  un- 
reasonable, and,  in  our  opinion,  is  not  an- 
thorizcd  by  the  charter. 

We  tiherefore  hold  the  city  ordinance  void, 
and  relator  is  ordered  discharged. 

Hurt,  P.  J.,  absent. 


End  of  Cases  in  Book  43. 


RfeUM^  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWING  the  Changes,  Progress,  and  Development  of  the  Law  during  the  Third  Quar- 
ter of  the  Judicial  Year  Beginning  with  October  1,  1898,  Classified  as  Follows: 

I.  PiTBLTC,  Official,  and  Statutory  Matters. 
IL  Contractual  and  Commebcial  Relations. 

III.  Corporations;  Associations;  Franohises, 

IV.  Domestic  Relations. 
V.  Personal  Capacity. 

VI.  Torts;  Negligence;  Injuries. 
VII.  Property  Rights;  Wills;  LisNa, 
VIII.  Civil  Rxmbdibs. 
IX.  Criminal  Law  and  Practice. 


I.  FuBLio,  Official,  and  Statutory  Mattebs. 


Courts. 

The  question  whether  a  judge  is  to  be 
deemed  tx>  he  sitting  in  a  certain  case  or  not 
iH  considered  in  a  case  which  holds  that  he 
did  sit  in  the  case  and  i»  entitled  to  dissent 
and  cause  the  case  to  be  certified  to  another 
court  for  conflict  of  authority,  although  he 
has  no  consultation  on  the  merits  of  the  case 
with  the  other  judges,  where  he  was  on  the 
bench  when  it  was  argued  and  submitted, 
and  on  learning  of  its  decision  in  his  ah- 
£!ence  notified  the  judge  who  wrote  the  opin- 
ion that  it  was  in  conflict  with  a  decision  of 
the  supreme  oourt,  and  that  a  rehearing 
ought  to  be  granted,  in  addition  to  which  he 
filed  a  dissenting  opinion  pending  the  re- 
hearing, and  was  on  the  bench,  but  not  con- 
sulted, when  his  associates  overruled  the  mo- 
tion for  rehearing,  as  they  had  previously 
concluded  to  do,  and  notified  him  of  their 
purpose.      (Mo.)   845. 

The  question  of  the  personal  liability  oi 
the  judge  of  an  inferior  court  for  decisions 
not  justified  by  law  is  decided  in  exoneration 
oi  the  ofiicer  in  a  case  in  which  an  unlawful 
sentence  was  imposed  under  an  illegal  or- 
dinance which  the  court  held  valid.  (Qa.) 
C30. 

Officera, 

Residence  in  a  suburb  before  its  annexa- 
tion to  a  city  is  held  equivalent  to  residence 
within  the  city  for  the  purpose  of  deter- 
mining the  eligibility  to  a  city  office  of  the 
resident  on  annexation.     (Ky.)    699. 

A  change  in  the  time  of  electing  officers 
so  that  more  than  four  years  would  elapse 
between  elections  is  held  not  to  violate  a 
constitutional  provision  against  creating  an 
office  the  tenure  of  which  shall  be  longer 
t}ian  four  years,  where,  if  the  officers  hold 
more  than  four  years,  it  will  be  by  virtue  of 
another  constitutional  provision  by  which 
they  hold  over  imtil  their  successors  qualify. 
(Tnd.)  408. 
43  L.  R.  A. 


Right  io  vote. 
Requiring  signers  of  nomination  papers  to 
pledge  themselves  that  they  will  vote  for  the 
candidates  named  therein  is  held  to  be  no 
infringement  of  the  constitutional  right  to 
vote.     (Ohio)  90. 

Of/ioial  certifioatea, 
A  statute  making  the  certificate  of  a  state 
weighmaster  of  the  weight  of  grain  delivered 
from  a  public  elevator  absolutely  conclusive, 
wV.en  the  owner  of  the  elevator  is  compelled 
to  have  the  grain  weighed  by  him,  is  held 
unconstitutional.     (Minn.)   843. 

Corruption  of  city  council. 
The  corruption  of  a  city  council  in  passing 
a  resolution  is  held  to  be  a  defense  to  the 
city  in  an  action  against  it  based  on  the 
resolution,  and  such  a  resolution  to  settle 
and  compromise  the  claim  of  a  contractor  is 
held  to  be  an  administrative,  and  not  a  leg- 
isJaUve,  act     (N.  Y.)  678. 

Municipal  liability. 

City  waterworks  are  held  to  be  within  the 
rule  which  makes  a  city  liable  for  negligence 
in  respect  to  property  which  it  owils  in  its 
private  capacity  as  distinguished  from  that 
which  it  holds  as  a  governmental  or  public 
agency.     (Or.)  435. 

Personal  injuries  caused  by  the  shooting 
of  fireworks,  firearms,  etc.,  on  the  public 
streets,  with  the  consent  oi  the  authorities, 
are  held  to  give  no  right  of  action  against  the 
town.     (W.  Va.)  295. 

See  infra,  II.,  as  to  county  warrants. 

Parks. 
A  city  which  has  dedicated  for  park  pur- 
poses land  conveyed  to  it  for  a  common  or 
street,  subject  to  reversion  if  used  for  other 
purposes,  is  held  to  violate  its  trust  by  grant- 
ing the  right  to  lay  a  railroad  across  it  and 
then  attempting  to  abandon  the  park  and 
confirm  the  title  of  the  reversioner.  (Ala.) 
376. 
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UtsutAt  OF  Dectbiokb. 

(CONTBACTUAL     AND     COMMEBCIAL     RELATIONS.) 


Public  lauding. 

The  lease  by  a  city  of  a  pai't  of  a  public 
landing  to  a  private  person  is  held  invalid. 
(Pa.)  502. 

Fisheries. 

A  statute  limiting  to  taxpayers  the  right 
to  take  oysters  in  public  wat^s  is  held  un- 
constitutional.    (Tex.)   015. 

A  statute  authorizing  fiph  commissioners 
who  have  placed  fish  in  a  stream  to  prohibit 
fishing  therein  for  three  years,  and  also 
making  the  waters  public  for  five  years  more, 
is  held  constitutional.     (Vt.)   290. 

Public  funds. 

A  private  bank  is  held  not  to  be  a  ''re^- 
larly  organized  bank/'  within  the  meaning 
of  a  statute  as  to  the  deoosit  of  public  funds. 
(Til.)  644. 

City  funds  deposited  by  a  banker  who  re- 
ceived them  from  the  city  in  other  banks, 
under  an  arrangement  to  share  the  deposits 
with  them,  whereby  they  were  to  be  drawn 
only  to  pay  city  orders,  are  deemed  to  be 
held  for  the  city  in  trust,  as  against  his  as- 
eignee  for  creditors.     (Mich.)   840. 

Highways — eminent  domain. 

Poles  for  electric-light  wires,  authorized 
by  a  town,  in  a  country  highway,  for  the 
lighting  of  which  the  town  has  made  a  con- 
tract, are  held  not  to  constitute  an  addi- 
tional burden  upon  the  foe.     (N.  Y.)  672. 

The  change  of  a  county  road  to  a  city 
street,  caused  by  incorporating  a  citv,  is  held 
not  to  make  a  new  and  additional  burden 
which  requires  new  condemnation.  (Or.) 
444. 

Following  the  great  weight  of  authority, 
it  is  held  that  an  electric  motor  railway 
is  not  an  additional  servitude  on  a  highway. 
(Ala.)   233. 

Locating  an  electric  street  railway  with- 
in 7  feet  of  a  building  is  held  to  give  the 
abutting  owner  no  right  to  compensation. 
(Ky.)  554. 

The  consent  of  abutting  owners  is  held  not 
to  be  necessary  for  the  use  by  one  street- 
railway  company  of  the  tracks  of  another 
company  which  has  a  contract  therefor  with 
the  former.     (N.  Y.)  236. 

A  railrofiul  company  is  held  under  the  ob- 
ligation to  alter  the  grade  of  its  crossing 
at  its  own  expense  when  a  high^^^ay  is  laid 
across  it  requiring  a  different  grade.  (6a.) 
638. 

Ordinance  as  to  use  of  streets.  ^ 

An  ordinance  prohibiting  hackmen  and 
draymen  from    stopping    their    vehicles  on 


certain  streets  except  when  engaged  in  re- 
ceiving or  delivering  passengers  or  goods  is 
held  unreasonable  and  void.     (Tex.)  863. 

Taaces. 

The  forfeiture  of  land  under  the  West  Vir- 
ginia Constitution  for  five  years'  failure  to 
enter  it  for  taxation  is  held  to  constitute  due 
process  of  law  because  this  practice  exiftetl 
before  the  provision  of  the  Federal  Constitu- 
tion on  this  subject  was  adopted.  (W.  Va.) 
727. 

A  lessee's  interest  in  oil  wells  while  the 
oil  remains  in  place  in  the  earth  is  held  not 
to  be  taxable  as  personal  property.  (W. 
Va.)  725. 

A  municipal  tax  on  business  or  property 
so  situated  that  no  protection  or  benefit  can 
be  received  from  the  municipality  is  held  un- 
constitutional as  a  taking  of  private  prop- 
erty for  public  use  without  just  compensi- 
tion.     (Utah)  81. 

Dormitories  and  dining  halls  of  a  college 
are  held  to  be  buildings  exclusively  occupied 
as  a  college,  within  the  meaning  of  a  statute 
exempting  college  property  from  taxation. 
(Conn.)  490. 

A  school  created  and  maintained  by  vol- 
untary contributions  but  open  to  all  childreo 
of  every  creed,  color,  race,  or  condition  free 
of  charge,  is  held  to  be  within  the  constitc- 
tienal  provision  for  the  exemption  of  purely 
public  charities.     (Pa.)  489. 

Assessments. 
See  also  infra,  VIII. 

Frontage  assessments  on  abutting  proper- 
ty for  the  expense  of  sprinkling  8treet<«  are 
held  valid,  even  when  the  expense  of  sprink- 
ling other  streets  is  paid  by  the  city. 
(Mass.)  834. 

Ine  assessment  of  abutting  owners  fo. 
new  sidewalks  or  drains  required  becau!>e  of 
a  change  of  street  grade  is  held  unconstitu- 
tional m  South  Carolina,  where  the  Consti- 
tution requires  all  taxes  for  a  public  purpose 
to  be  assessed  on  all  the  property  in  the  cor- 
poration.    (S.  C.)  101. 

Regulation  of  rates. 
Competition  is  held  not  to  prevent  similar 
circumstances    and    conditions    within   tbi* 
meaning  of  a  statute    regulating    railroaiJ 
charges.     (Ky.)  541. 

Restriction  of  business. 
A  statute  prohibiting  persons  from  engag- 
ing in  the  business  of  ticket  brokers  unle^^ 
they  are  duly  appointed  agents  of  transpor- 
tation companies  is  held  unconstitutional- 
(N.  Y.)  264. 


II.  Contractual  and  Commercial  Rklations. 


A  promise  to  pay  when  the  debtor  feels 
able  IS  held  equi\1Hent  to  a  promise  to  pay 
when  he  knows  he  is  able,  and,  although  he 
is  the  judge  of  that  fact,  his  judgment  must 
be  honestly  exercised.      (Md.)    219. 

A  written  contract  to  extend  the  time  for 
payment  of  a  mortgage,  when  made  without 
any  new  consideration,  is  held  invalid  and 
of  no  effect  to  relieve  a  surety.     ( N.  Y. )  685. 

Mutual  and  dependent  stipulations. 
An    agreement    contemporaneous    with    a 
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note,  to  the  effect  that  it  should  be  given 
back  on  the  surrender  of  stock,  is  trcai«i 
as  constituting,  with  the  note,  a  single  trans- 
action with  mutual  and  dependent  stipui^- 
tions.     (Me.)  449. 

Statute  of  fra/uds. 
An  instrument  vnritten  and  signed  by  (ssft 
person  for  another  in  the  latter's  presort- 
and  by  his  direction,  though  without  any 
written  authority  from  him,  is  held  suffi<a»i 
under  the  statute  of  frauds.       (111.)  5^9. 
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An  oral  agreement  with  children  who  be- 
come members  of  the  family  of  the  promis- 
ors, that,  in  consideration  of  their  service:* 
and  also  of  their  giving  them  the  proceeds 
of  their  property,  the  promisors  will  leave 
them  all  their  property  at  death,  is  held  to 
be  taken  out  of  the  statute  of  frauds. 
(Minn.)  427. 

Quitting  work. 

Threats  excusing  an  employee  for  quitting 
service  in  breach  of  his  contract  are  held 
not  to  relieve  him  from  the  liability  for  dam- 
ages caused  his  employer  by  such  breach,  al- 
though they  entitle  him  to  recover  for  the 
net  benefit  conferred  by  his  services.  (Wis.) 
810. 

Public  policy, 

A  contract  for  the  sale  at  an  advance,  of 
the  bid  or  interest  of  a  successful  bidder  at 
a  judicial  sale,  before  its  confirmation,  U 
held  void  on  grounds  of  public  policy,  unless 
the  advance  inures  to  the  benefit  of  the  par- 
ties to  the  suit.     (Va.)  146. 

Exclusive  right. 
The  right  of  a  railroad  company  to  give 
one  hackman  the  exclusive  use  of  its  sta- 
tion grounds  to  solicit  passengers  is  denied. 
(Miss.)   134. 

Curing  invcUidity. 
A  statute    taking    away    the  defense  of 
usury    is  held    to  be  valid,    as  it  does  not 
change  the  contract,  but  only  removes  an  ob- 
stacle to  its  enforcement.     (Iowa)   689. 

Brokers. 

A  broker  employed  by  a  person  who  is  act- 
ing for  an  undisclosed  principal,  but  whose 
agency  is  disclosed  after  the  broker  ha<3 
brought  a  person  to  take  an  option,  but  be- 
fore a  binding  contract  is  made,  has  no  claim 
for  commiseiona  against  the  agent.  (Tex.) 
593. 

Lease. 

The  flow  of  water  from  upper  to  lower 
rooms  of  a  leased  building  because  of  de- 
fective plumbing  which  the  le.9sor  refuses  to 
remedy  within  a  reasonable  time  after  notice 
is  held  to  constitute  a  breach  of  the  implied 
covenant  for  quiet  enjoyment.     (Mont.)  125. 

Bonds. 
The  loss  of  money  taken  from  the  pockets 
of  a  mnn  who  is  drunk  is  held  not  to  be  in- 
cluded in  the  damages  occasioned  by  the  sale 
of  liquor  to  him,  within  the  meaning  of  a 
statute  requiring  dramshop  bonds.  (Ark.) 
143. 

County  warrants. 

County  warrants  which  have  been  in- 
dorse<l.  **Xot  paid  foi*  want  of  funds,"  and 
thcieby  become  interest-bearing  by  force  of 
statute,  are  held  to  be  contracts  for  interest 
at  the  rate  then  fixed  by  law,  so  that  the  rate 
ennnot  be  reduced  by  a  subsequent  statute. 
(Or.)   634. 

Bills  and  notes. 

The  noofotiability  of  a  note  is  held  to  be 
uiiiifTeoted  by  a  clau.ee  retaining  title  to 
property  for  which  the  note  w^as  given,  with 
the  right  to  retake  it  in  case  of  nonpayment. 
(Mich.)    277. 

The  indorsement  of  commercial  paper  by 
an  executor  in  the  name  of  the  estate,  de- 
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scribing  himself  as  executor,  is  held  insuffi- 
cient to  make  aim  personally  liable. 
(Mass.)   831. 

The  indorsement  of  a  bill  of  exchange  by 
a  person  bearing  the  same  name  as  the  payee 
is  held  to  pass  no  title  if  it  is  done  with 
the  intent  to  perpetrate  a  fraud.     (111.)  654. 

Demand  on  a  receiver  pendente  lite  of  an 
insolvent  bank  is  held  insufiicient  to  bind 
an  indorser  of  a  negotiable  certificate  of  de- 
posit issued  by  the  bank  before  its  insol- 
vency.    (Or.)   128. 

Insurance. 

Insurance  on  a  fire  engine  and  similar 
property  while  contained  in  a  fire-engine 
house,  and  not  elsewhere,  is  held  not  to  cover 
the  property  when  burned  several  hundred 
feet  from  that  house,  while  being  used  in  an 
attempt  to  extinguish  a  fire.     (Mich.)   83S. 

While  a  building  is  in  course  of  construc- 
tion by  a  contractor  it  is  held  that  the  owner 
has  an  insurable  interest,  although  the  con- 
tract would  cast  the  loss  on  the  contractor 
in  case  of  fire.     (N.  Y.)  664. 

A  member  of  a  mutual  benefit  association 
is  held  to  be  under  no  liability  to  pay  assess- 
ments after  he  lets  hifl  policy  lapse,  as  the 
contract  is  purely  unilateral.     (111.)   648. 

Death  caused  by  the  rupture  of  an  artery 
while  one  was  reaching  over  a  chair  to  close 
a  window  shutter  is  held  not  to  be  accidental, 
where  he  did  not  slip  or  fall,  and  nothing 
happened  which  he  had  not  planned,  except 
the  rupture  of  the  arteiy.     (Iowa)    693. 

An  insurance  policy  containing  no  stipula- 
tion as  to  suicide  is  held  not  to  be  avoided, 
as  against  a  beneficiary  named  therein,  by 
the  suicide  of  the  assured.     (Iowa)   536.  * 

Carriers. 
See  also  infra,  VI. 

The  liability  of  a  carrier  for  injury  to  a 
passenger  by  explosion  of  a  lamp  at  a  hotel 
IS  denied  in  a  case  where  the  conductor  of  & 
train  which  had  taken  the  passenger  past 
her  destination  plaeed  her  in  the  hotel  to 
wait  for  a  return  train.     (Ga.)  402. 

One  who  attempts  to  ride  on  a  ticket 
which  he  knows  does  not,  on  its  face,  entitle 
him  to  a  ride,  although  he  thinks  the  limita- 
tion expressed  upon  it  is  unreasonable,  is- 
held  to  have  no  right  of  action  for  ejection,, 
if  he  refuses  to  pay  fare.     (Iowa)    13o. 

The  mere  stamping  or  printing  of  a  limita- 
tion upon  a  railroad  ticket,  or  the  postint^ 
of  notices  in  waiting  rooms,  is  held  insufii- 
cient to  bind  a  passenger  in  the  absence  of 
actual  notice.     (Tenn.)  140. 

Small  packages  of  merchandise  which  a 
pa.<t9enger  does  not  take  for  use  on  his  jour- 
ney or  in  accomplishing  its  purpose  are  held 
not  to  be  within  hia  common-law  right  to 
take  baggage  in  a  passea^r  car,  but  when 
Icng  acquiescence  in  the  taKing  of  such  pack- 
ages, and  provision  for  them,  have  made  a 
ref>ulation  of  the  carrier,  it  is  held  that  this 
cannot  be  rescinded  without  reasonable  no- 
tice.    (N.  J.)  284. 

A  contract  for  interstate  transportation, 
wjiich  by  mistake  names  a  less  rate  than 
that  scheduled,  is  held  to  be  governed  by  the 
interstate  commerce  law,  and  to  be  insuf- 
ficient to  prevent  the  carrier  from  recover* 
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ing  the  full  schedule  rate  notwithstanding 
a  state  law  to  the  contrary.     (Ala.)   385. 

The  failure  of  a  railro:id  company  to  fur- 
nish cars  to  a  shipper  when  duly  demanded 
is  teld  to  create  a  liability  for  the  damages 
sustained  by  him  under  Texas  statutes,  but 
the  statutory  penalty  is  denied  when  the 
curs  were  demanded  at  a  switch  at  w*hich 
the  company  had  no  agent.     (Tex.)   225. 

Telegram. 

The  sending  of  a  message  to  a  telegraph 
office  by  telephone  is  held  not  to  make  tne 
telegraph  agent  the  agent  of  the  sender  be- 
cause of  a  regulation  that  he  must  reoeive 


DEorsroffs. 
Domestic  Relations.    Personal  Capacity.) 

messages  only  in  writing  unless  the  sender 

had  knowledge  thereof.     (Mich.)   280. 

Ahandotiment, 
Tlie  fact  that  a  small  quantity  of  ore  -wa^ 
not  free  from  foreign  Substances  as  required 
by  a  contract  for  successive  shipments  was 
held  not  to  justify  an  abandonment  of  the 
eirtire  contract.     (Ala.)  382. 

Forfeiture, 
Moneys  paid  on  a  contract  for  land  of  which 
time  is  the  essence  are  held  to  belong  to  the 
vendor  on  default  by  the  vendee  without  ex- 
cuse, and  cannot  be  recovered  by  the  latter 
without  excusing  his  default.     (Cal.)    199. 


in.  CoBPOBATioNS ;  ASSOCIATIONS;   Franchises. 
See  also  infra,  VI.,  as  to  Illegal  Construction. 


The  right  of  a  private  party  to  maintain 
a  suit  in  equity  against  a  corporation  to  pre- 
vent its  wrongful  assumption  of  a  name  be- 
longing to  the  former  is  sustained  against 
the  contention  that  .such  suit  is  in  effect  to 
annul  the  corporation,  and  can  only  be 
brought  by  the  state.     (K.  I.)  95. 

The  fact  that  a  certificate  of  stock  in  a 
corporation  is  issued  in  the  name  of  a  secre- 
tary is  held  to  be  insufficient  to  put  a  party 
upon  inquiry  as  to  whether  the  secretary  is 
rightfully  the  owner  of  it.  and  if  such  certifi- 
cate is  issued  by  the  proper  officers  one  who 
purchases  it  in  the  open  market  has  ^ood 
title  to  it  as  against  a  corporation,  even  if  it 
was  fraudulently  issued.     (Ohio)   777. 

Building  and  loan  asaooiation. 
The  acceptance  of  a  negotiable  order  by  a 
building  and  loan  association  when  nothing 
was  due  to  the  drawer  is  held  binding  in 
favor  of  a  bona  fide  holder  when  the  asso- 
ciation had  power  to  execute  n^otiable  paper 
for  some  purposes.     (C.  C  App.  7  th  C.)  419. 


Labor  unions, 
A  statute  to  protect  labels  of  union  work- 
men is  held  to  make  no  unjust  distinctiou 
against  nonunion  workmen,  and  the  court 
refuses  to  assume  that  it  was  procured  for 
the  purpose  of  boycotting  nonunion  workmen. 
(N.  Y.)  858. 

State  corporation. 
The  right  to  sue  a  state  board  of  managers 
of  Worlcrs  Fair  Exposition  without  the  eon- 
sent  of  the  state  is  upheld,  where  the  boa  id 
ii%  authorized  to  coatrnct  and  funds  are 
furnished  it,  while  the  state  expressly  de- 
clares that  it  will  not  be  liable  for  any  ex- 
penses or  indebtedness 'of  the  board.  (Ky.) 
703. 

Warehousemen. 
A  licensed  warehouseman  is  held  to  have 
no  right  to  deal  in  grain  and  store  it  in  the 
licensed  warehouse,  and  this  rule  is  held  ap- 
plicable to  the  stockholders  of  a  corporation 
so  licensed.     (111.)  658. 


IV.  Domestic  Relations. 


The  fact  that  a  man's  consent  to  marriage 
"was  yielded  reluctantly  under  pressure  of 
the  wife's  relatives  and  in  the  belief  that  it 
was  his  duty  to  marry  her  because  he  had 
wronged  her  by  seduction  is  held  insuf- 
ficient ground  for  annulling  the  marriage. 
(La.)  814. 

The  effect  of  the  subsequent  marriage  of 
the  parents  of  an  illegitimate  child  and  the 
acknowledgment  of  the  child  by  the  father  to 
make  the  child  legitimate  under  the  terms 
of  the  statute  is  held  to  be  the  same  in  case 
cf  an  adulterine  bastard  as  in  other  cases. 
(Ohio)  772. 

A  woman  living  with  a  man  with  whom 
she  has  entered  into  a  void  marriage  with- 
out any  fraud  on  his  part,  but  while  she  has 


another  husband  from  whom  she  has  not  ob- 
tained a  legal  divorce,  is  held  to  have  no 
right  of  action  for  damages  because  of  a 
venereal  disease  contracted  while  living  with 
him.     (Idaho)  207. 

The  acceptance  of  a  divorce  decree  by  the 
defendant,  who  remarried,  is  held  insuf- 
ficient to  estop  him  against  contesting  the 
validity  of  a  subf^equent  ex  parte  proceeding 
wherein  judgment  is  opened  and  a  decree  for 
alimony  entered.     (C.  C.  App.  1st  C.)   618. 

A  mortgage  of  an  infant's  property,  made 
under  order  of  court,  is  held  void,  when  it> 
sole  purpose,  as  appeared  from  the  papers, 
was  to  pay  the  debt  incurred  by  the  guardian 
in  carrving  on  business  without  authoritv. 
(N.  Y.)*256. 


V.  Personal  Capacity. 
See  also  infra,  VII.;  ae  to  Deed  for  Lunatic. 


The  liability  of  an  insane  person  for  neg- 
ligence is  again  presented  in  the  case  of  the 
captain  of  a  ship  who  has  chartered  it  and 
becomes  mentally  deranged  by  over  exhaus- 
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tion  during  a  storm.  It  is  held  that  he  is 
not  liable  for  subsequent  want  of  skill  or 
care  in  navigation  while  so  deranged.  (X. 
Y.)  253. 


Resume  of  Dkcisions. 
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VI.  Torts ;  Negligence;  Injuries. 


A  druggist  who  drops  croton  oil  on  candy 
for  a  custx>nier  as  a  joKe  is  held  liable  for  an 
assault.      (N.  C.)  861. 

Members  of  a  trade  association  who  com- 
bine to  induce  or  compel  other  persons  not 
to  deal  or  enter  into  contract  with  a  person 
who  will  not  join  the  association  or  conform 
to  the  prices  fixed  by  it  are  held  liable  to 
him  for  the  injui-y  thus  caused  to  his  busi- 
ness.    (111.)   797. 

An  unusual  case  presenting  a  new  line  of 
reasoning  holds  that  the  withdrawal  of  pat- 
ronage from  a  person  by  members  of  an  aH- 
sociation  is  illegal  because  of  the  element  of 
coercion,  although  they  united  with  the  as- 
sociation voluntarily,  when  a  by-law  under 
which  they  acted  imposed  a  penalty  for  its 
violation.      (Vt.)  803. 

Procuring  a  divorce  is  held  not  to  prevent 
a  woman  from  maintaining  an  action  again'' t 
a  third  person  for  prior  alienation  of  her 
husband's  affections.     (Wash.)    114. 

Innkeepers*  liability. 
Lack  of  fire  escapes  on  a  hotel  when  re- 
quired by  ordinance  is  held  not  to  create  any 
liability  for  the  death  of  a  guest  by  fire, 
unless  the  death  was  due  to  the  lack  of  the 
fire  escapes.      (Tenn.)  185. 

Injury  to  servant. 

A  railroad  company  operating  a  eingle- 
track  road  i«  held  not  to  be  negligent  in  fail- 
ing to  give  those  in  charge  of  a  train  moving 
in  the  same  direction  telegraphic  information 
as  to  their  relative  positions.     ( Conn. )  305. 

The  same  is  held  in  another  case,  which 
also  decides  that  the  reaeonableness  of  rules 
adopted  by  railroad  companies  for  the  move- 
ment of  trains  is  a  question  of  law  for  the 
court     (C.  C.  App.  8th  C.)    349. 

Carriers. 
See  also  supra,  II. 

The  liability  of  a  carrier  for  a  malicious 
assault  on  a  passenger  by  its  employee  is 
sustained  on  the  ground  of  the  special  duty 
to  the  passenger,  and  it  is  held  tnat  the  or- 
dinary rule  applicable  to  acts  of  agents  or 
servants  does  not  apply.     (N.  J.)  84. 

A  somewhat  unusual  question  of  the  lia- 
bility for  incidental  injury  to  a  person  by  a 
lawful  act  toward  another  person  is  pre- 
sented in  a  case  which  holds  that  a  passen- 
ger on  a  street  car  cannot  recover  for  injury 
caused  by  the  fall  of  a  drunken  man  upon 
her  when  jostled  by  the  conductor  in  prop- 
erly removing  another  drunken  man. 
(Mass.)  832. 


In  case  of  an  injury  to  the  arm  of  a  lady 
passenger  caused  by  her  attempting,  in  haste 
and  fright,  to  escape  from  a  car  in  which  au 
oil  lamp  had  caught  fire,  it  was  held  to  be 
a  question  for  the  jury  whether  her  conduct 
was  reasonable,  and,  if  it  was  so,  and  wa;^ 
caused  by  mismanagement  of  the  carrier,  the 
carrier  was  liable.     (Mass.) 833 

A  passenger  who  goes  out  of  a  car  and  gets 
on  the  lower  step  when  it  is  slomng  down 
and  crossing  a  street,  where  he  expects  ta 
^et  off,  at  the  speed  of  about  3  miles  an  hour, 
18  held  not  to  be  guilty  of  negligence  as  mat- 
ter of  law.      (Ala.)  297. 

A  passenger  riding  on  a  car  platform  when 
there  are  no  vacant  seats  inside  is  held  to  be 
not  necessarily  guilty  of  negligence. 
(Wash.)  300. 

A  stock  owner  on  a  freight  train  whose 
contract  requires  him  to  care  for  his  stock, 
but  to  ride  in  the  caboose,  is  held  not  to  be 
negligent  in  remaining  in  the  stock  car  if 
the  train  starts  before  he  has  finished  at- 
tending to  his  stock.      (111.)     210. 

Remote  cause. 
Although  the  negligence  of  parents  con- 
tributing to  the  death  of  a  minor  child  ia 
held  to  be  a  defense  to  an  action  by  the  per- 
sonal representative  for  their  benefit  as 
next  of  kin,  yet  their  negligence  in  permit- 
ting the  child  to  go  upon  the  streets  is 
deemed  remote  and  not  proximate,  where  the 
child  was  injured  in  attempting  to  cross  in 
front  of  a  street  car.     (Vt.)    108. 

Negligence  of  landowner. 
Another  of  the  cases  which  repudiate  any 
liability  of  a  landowner  for  injury  to  tres- 
pas^rs  because  of  defects  in  the  premises 
tiolds,  with  some  of  the  other  decisions,  that 
this  rule  applies  to  trespassing  children. 
(W.  Va.)   148. 

Impure  water  supply. 
A  water  company  supplying  water  so  im- 
pure as  to  be  dangerous  to  consumers  is  h^d 
not  to  be  liable  on  an  implied  warranty  of 
the  purity  of  the  water,  but  liable  for  fraud 
or  negligence,  if  it  knowingly  supplies  such 
water,  causing  injury  to  one  who  was  not 
guilty  of  contributory  negligence.  (Wis.) 
117. 

Injury  "by  electricity. 
An  electric  company  maintaining  overhead 
wires  along  a  public  alley  is  held  prima  facie 
liable  for  injury  to  persons  rightfully  in  the 
alley  by  live  ground  wires.'     (Wis.)  605. 


VII.  Property  Rights;  Wills;  Liens. 


See  also  infra,  VIII.,  as  to  Lands  in  Other   State. 


Corpse. 
The  di:4posal  of  the  body  of  a  person  who 
has  made  no  testamentary  provision  therefor 
is  held  to  belong  to  his  widow  as  against  a 
stranger  to  his  blood  to  whom  the  court  in 
probateattempts  to  give  authority.  (Cal.)  388. 
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Bailment. 
The  rights  of  a  bailor  of  property  as 
against  a  third  person  who  injures  it  are 
held  to  be  unaffected  by  the  negligence  of  the 
bailee  or  his  servants  contributing  to  the  in- 
jury.     (N.  J.)  849. 


870 


Easement. 
Eleotri*  light  wires  strung  over  a  private 
alley  to  funiish  light  for  one  of  the  owners 
of  the  easement  therein,  without  the  consent 
of  the  others,  are  held  to  "oe  an  improper  ob- 
struction to  the  alley,  although  about  14 
feet  above  the  ground.     (111.)  045. 

Water  rights. 

A  small  stream  of  water  coming  through 
a  hole  in  the  bed  rock  several  feet  below  tlie 
surface  of  the  around  but  following  no  well- 
defined  channel  is  regarded  as  percolating 
water  which  can  be  appropriated  by  the  own- 
er of  the  land  without  liaoility  to  the  owner 
of  a  spring  into  which  some  of  the  water  has 
been  accustomed  to  flow.     (Vt.)  105. 

A  prior  appropriator  of  water  by  a  ditch 
across  lands  suosequetntly  patented  to  an- 
other person,  without  any  reservation  of 
his  ri^t,  is  held  to  have  a  vested  right 
which  IS  protected,  and  may  enter  upon  such 
lands  to  repair  the  ditch.     (Or.)   130. 

Piers  in  lake. 

I^iers  built  out  into  the  waters  of  a  lalce 
to  protect  land  from  erosion,  but  not  to  aid 
navigation,  and  the  effect  of  which  is  to  re- 
claim the  land,  are  htld  to  be  a  purpresture 
which  the  state  may  require  to  be  removed. 
(111.)  790. 

Cotenancy. 

A  peculiar  case  of  the  holding  over  of  a 
firm  of  tenants  under  a  permit  from  one  of 
them  who  was  a  tenant  in  common  of  the 
property  holds  that  this  did  not  have  the  ef- 
fect of  renewing  the  lease.     (N.  Y.)  667. 

Pledge. 
Although  a  pledgee  cannot  without  ex- 
press agreement  with  the  pledgeor  purchase 
the  pledged  property  at  his  own  sale,  he  ^s 
held  not  to  become  liable  for  conversion  bv 
the  mere  fact  that  he  has  made  such  pur- 
chaBe,  but  such  purchase  doe^  not  change  the 
relations  of  the  parties.     (Ohio)   737. 

Trade  mar  Ics. 
The  original  manufacturer  of  Waltham 
watcheji  ia  held  entitled  to  an  injunction 
against  the  use  of  the  word  "Waltham"  by 
another  manufacturer  of  watches  at  the 
tame  place,  except  in  connection  with  dis- 
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tinguidhing  words  which  will  prevent  decep- 
tion of  the  public.     (Mass.)  826. 

The  right  of  labor  unions  to  a  trademarlc 
although  they  do  not  own  the  goods  on 
which  the  trademark  is  used,  is  sustained. 
(N.  J.)  80. 

Trust. 

Money  withheld  by  a.  mortgagee  in  breach 
of  a  promise  to  advance  the  fiul  amount  of 
a  mortgage  loan  for  building  purposes  is 
held  subject  to  a  constructive  trust  in  favor 
of  pei'sons  who  have  contributed  labor  or 
materials  to  the  buildings  in  reliance  upon 
the  mortgagee's  representations  that  the 
money  would  be  paid  over  to  the  mortgagor. 
(D.  6.)  622. 

Will 

A  condition  in  a  will  that  a  gift  to  th? 
testator's  son  shall  be  only  for  his  life  unle<; 
he  procures  a  divorce  from  his  wife  is  hell 
not  to  be  void  on  the  ground  of  public  policy, 
where  an  aotion  for  divorce  was  pending  at 
the  time.     (III.)  626. 

Mortgage;  lienfi. 

A  mortgage  made  by  a  foreign  corporation 
to  nonresidents  in  another  state,  to  secure 
an  antecedent  debt,  is  held  valid  in  tne  state 
where  the  land  lies,  although  it  would  not  be 
upheld  in  the  state  where  it  was  made,  oq 
the  ground  that  it.  would  be  deemed  an  un- 
lawful preference.     (Ind.)  820. 

The  provision  in  a  lease  for  a  lien  for  rent 
on  personal  property  afterwards  brought  on 
the  premises  is  held  ineffectual  as  against  a 
mortgage  on  such  property.     (Neb.)    588. 

A  statutoi*y  lien  for  harvesting  g^rain  i^ 
held  not  to  be  superior  to  a  chattel  mortgage 
given  before  the  grain  was  ready  to  cut. 
(Cal.)  624. 

On  redemption  from  mortgage  forecloi^ure 
when  a  portion  of  the  mortgage  debt  remains 
unpaid  it  is  held  that  the  Hen  of  the  mort- 
gage is  not  restored.     (Ark.)  619. 

Vendor's  lien. 
On  a  sale  of  real  and  personal  property 
for  a  gross  consideration  without  apportion- 
ment of  the  price  it  is  held  that  a  vendor's 
lien  may  be  enforced  against  the  real  estaU 
for  the  full  amount.     (Ky.)  651. 


VIII.  Civil  Remedies. 


Appeal. 
The  right  of  appeal  is  held  not  to  be  a  com- 
mon-law right,  but  subject  to  legislative  re- 
striction,  notwithstanding  a  constitutional 
Srovision  that  all  courts  shall  be  open.     (8. 
K)  287. 

Cancelation. 
A  suit  for  the  cancelation  and  surrender 
of  a  receipt  renewing  a  lapsed  life  insurance 
policy  obtained  by  fraud  is  held  to  be  withiu 
the  jurisdiction  of  equity,  though  the  fraud 
would  be  a  good  defense  to  a  pending  action 
on  the  policy.     (Mich.)  566. 

Injunction. 

A  contract  by  a  department  store  for  the 
exclusive  sale  of  a  certai'u  kind  of  article  lor 
a  certain  period  on  its  premises  is  held  en- 
forceable by  injunction.     (N.  Y.)    854. 

The  power  of  a  court  of  equity  to  grant  an 
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injunction  against  enforcing  illegal  assess- 
ments upon  resident  members  of  a  foreign 
insurance  company,  and  determine  the  true 
basis  of  assessment,  when  assessments  are 
payable  at  the  home  office  of  the  company, 
is  denied,  on  the  ground  that  this  wouul  re- 
quire the  control  of  the  internal  affairs  ol 
the  company.     (D.  C.)  300. . 

Res  judicata. 

An  attempt  to  bring  a  second  action  for 
negligence  alleging  other  elements  of  negli- 
gence in  respect  to  the  same  occurrence, 
after  one  decision  on  the  merits,  is  held  im- 
proper, and  the  cause  of  action  for  negli- 
fi^once  held  indivisible,  (u.  C.  App.  1st  C.) 
105. 

Land  in  other  state. 

A  deed  by  a  committee  of  a  lunatic  cannot 
be  authorized  by  judgment  of  a  court  of 
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other  state,  in  which  the  lunatic   and   the 
committee  reside.     (Va.)   806. 

A  judgment  rendered  at  the  domicil  of  a 
decedent  making  a  family  allowance  to  his 
widow  is  held  not  to  be  binding  on  his  lands 
in  another  state  whose  law  does  not  recog- 
nize such  an  allowance.  (111.)  403. 
Bight  of  n'mrC4tideni, 

A  nonresident  creditor  of  a  foreign  cor- 
poration in  the  hands  of  a  receiver  when  not 
a  resident  of  the  state  in  which  the  receiver 
is  appointed,  is  held  entitled  to  the  same  pro- 
tection that  resident  creditors  have  against 
the  receiver's  claim  to  property.     (Md.)  222. 

Foreign  receiver. 
The  right  of  a  receiver  appointed  in  an- 
other state  to  sue  is  held  to  be  dependent  on 
the  discretion  of  the  court  and  he  is  denied 
the  right  to  sue  stockholders  for  liability 
created  by  the  law  of  another  state,  where 
that  would  be  injurious  to  citizens  of  the 
state  where  suit  is  brought.     (Iowa)     695. 

Joint  deotora. 

Suit  against  one  maker  of  a  joint  note, 
which  by  statute  is  made  joint  and  several, 
though  followed  by  judgment  and  execution, 
is  held  not  to  release  the  other  makers  from 
liability  for  the  amount  remaining  unpaid. 
(Tenn.)   161. 

Bankruptcy. 

A  claim  on  a  covenant  of  warranty  is  held 
not  to  be  provable  under  the  former  bank- 
rupt act  as  a  "contingent  debt"  or  "con- 
tingent liability"  until  a  hostile  assertion  of 
the  paramount  title.     (Tenn.)   189. 

Becovering  money  paid  city. 
The  right  of  a  property  owner  who  has 
been  compelled  to  pay  assessments  to  recover 
back  t^e  money  so  paid  from  the  city  is  en- 
foiced  where  the  improvement  was  never 
completed  but  was  wholly  abandoned. 
(Minn.)  584. 

Evidence. 
The  right  to  read  medical  books,  although 
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admitted  to  be  standard,  as  evidence,  is  de- 
nied on  the  ground  that  they  tend  to  confuse 
the  jury,  and  also  that  their  authority  is 
constantly  shifting.     (Iowa)   533. 

The  rule  as  to  the  necessity  of  proving  a 
freedom  from  oontributorv  negligence  is  en- 
forced in  a  case  in  which  employees  using 
an  old  punt  in  going  to  their  work  were 
drowned,  without  any  evidence  as  to  the 
cause  or  manner  of  the  accident.   (Me.)  437. 

Witncsata. 
One  who  puts  a  witness  on  the  stand,  but 
does  not  ask  him  any  material  question,  is 
held  not  to  be  precluded  titer eby  from  cross- 
examining  him  and  proving  his  contradic- 
tory statements  out  of  court,  if  he  is  exam- 
ined by  the  other  party  on  matters  material 
to  the  issues.     (N.  Y.)*^  676. 

Damages. 

A  telegraph  company  is  held  liable  for 
punitive  damage8  when  one  agent  malicious 
ly  sends  a  libelous  message  to  another  for 
delivery  to  a  third  person.     (Minn.)   681. 

The  loss  of  a  reward  offered  for  the  cap- 
ture of  a  oriminal  is  held  to  be  within  the 
damages  recoverable  for  failure  to  deliver  a 
telegram,  although  this  did  not  on  its  face 
contain  information  as  to  the  reward. 
(Iowa)  214. 

The  measure  of  damages  for  wrongful 
ejection  from  a  street  car  is  held  not  to  be 
limited  to  the  price  />i  a  ticket  for  another 
fare  which  the  passenger  had  and  could  have 
UFed,  where  the  conductor  failed  to  investi- 
gate the  facts  as  he  might  have  done,  but 
ejected  the  passenger  on  a  false  charge  of 
attempting  to  beat  the  company.  (Wash.) 
706. 

Damage  for  pain  and  suffering  are  held 
not  to  be  recoverable  in  an  action  for  the 
negligent  killing  of  a  passenger  in  a  railroad 
accident  in  which  many  were  instantly  killed 
r.nd  there  is  nothing  to  show  that  his  death 
was  not  instantaneous.     (Mich.)   568. 


IX.  Criminal  Law  Ain>  Practice. 


The  provision  of  the  Utah  CJonstitution  al- 
lowing verdicts  by  eight  jurors  except  in 
capital  coses  is  sustained  against  the  con- 
tention that  it  violates  the  provision  of  the 
Federal  Constitution  as  to  right  of  trial  by 
jury^or  due  process  of  law.     (Utah)  33. 

Special  jury. 
A  statute  providing  for  a  special  jury  list 
to  be  made  by  a  commissioner  from  the  gen- 
eral list   is   held   constitutional.     (N.    Y.) 
247. 

Ex  post  factif  Inic. 
A  statute  limiting  the  right  of  a  prisoner 
to  deductions  for  good  behavior  and  permits 
to  be  at  liberty  during  such  good  time  is 
held  eat  post  facto  as  applied  to  offenses  com- 
mitted before  its  passage.     (Mass.)   154. 

Contempt. 
The  publication  of  articled  tending  to  em- 
barrass a  court  pending  a  suit,  even  after 
the  decision  of  the  case  and  after  the  time 
for  r^earing  has  elapsed,  but  while  time 
still  remains  to  apply  for  modilication  of  the 
opinion,  is  held  to  constitute  a  punishable 
contempt.     (Wash.)   717. 
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Pardon. 

The  pardoning  power  of  the  governor  is  held 
to  extend  to  cases  of  contempt.   (Tenn.)  788. 

The  pardon  of  a  person  Imprisoned  for  fel- 
ony is  held  to  prevent  that  imprisonment 
from  being  considered  as  one  of  the  two 
former  imprisonments  required  to  make  an 
habitual  criminal.     (Ohio)  94. 

Sale  of  intoxicants. 
A  social  dub  in  which  intoxicating  liquors 
are  sold  is  held  to  be  within  the  Georgia 
statute*  against  keeping  tippling  houses  open 
on  the  Sabbath  day.     (Ga.)   398. 

Prostitutes. 
An  ordinance  prohibiting  prostitutes  from 
going  upon  the  fetreets  or  alleys  of  a  city  be- 
tween 7  P.  M.  and  4  A.  ^f .  without  reasonable 
necessity  therefor  is  sustained  as  a  valid  ex- 
ercise of  the  police  power.     (Ky.)  701. 

Evidence. 
A  judgment  in  a  divorce  suit  is  held  inad- 
I  missible  in  oriminal  prosecution  for  the  sup- 
port of  the  defendant's  wife,  although  the 
•  same  acts  are  in  issue  in  both  cases.  (Uonn.) 
620. 
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BI11«    and    nofea.     See    also    Building 
AND  Loan  Associations. 

Reservation  of  title  to  property  as  affect- 
ing negotiability  of  note  for  purchase 
price  : — General  rule :  modification  of 
the  rule ;  the  effect  of  statutes ;  the 
Michigan  decisions  277 

Contemporaneous  agreements  and  their 
broach  as  a  defense  to  a  promissory 
note: — (I.)  Scope  of  note:  (II.)  parol 
agreements:  (a)  general  rule;  (b)  that 
note  is  not  to  be  paid :  (c)  that  pay- 
ment is  to  bp  conditional ;  (d)  as  to 
time  of  payment ;  (e)  as  to  place  of 
payment:  (f)  as  to  medium  of  pay- 
ment ;  (g)  as  to  mode  of  payment ;  (h) 
as  to  amount  to  be  paid;  (1)  as  to 
capacity  of  maker;  (j^  as  to  negotia- 
tion ;  (k)  as  to  subject-matter  of  the 
consideration;  (III.)  collateral  and 
independent  agreements:  (a)  general 
rule ;  (b)  what  agreements  are  collat- 
eral and  independent;  (IV.)  mutual 
and  dependent  agreements :  (a)  general 
doctrine  :  (b)  what  agreements  are  mu- 
tual and  dependent;  (c)  must  be  be- 
tween same  parties :  (d)  mortgage 
contemporaneous  with  note;  (V.)  con- 
sistent agreements  constituting  parts 
of  a  whole  transaction;  (VI.)  agree- 
ments constituting  consideration  for 
note:  (a)  scope  of  the  subject; 
(b)  the  general  doctrine;  (c)  applica- 
tion to  parol  agreements;  (d)  what 
agreements  are  within  the  rule ; 
(VII.)  agreements  constituting  condi- 
tion of  delivery;  (VIII.)  agreements 
constituting  satisfaction  or  discharge ; 
(IX.)  executed  agreements;  (X.)  effect 
on  transferee  of  note  449 

Brokers!  real-estate  broker's  commissions 
as  affected  by  the  negligence,  fraud, 
or  default  of  the  principal,  and  a  de- 
fective title: — (I.) Default  of  principal 
In  entering  Into  or  carrying  out  con- 
tract with  purchaser :  (a)  in  general ; 
(b)  refusal  to  enter  into  written  con- 
tract or  to  make  the  sale ;  (c)  refusal 
to  accept  purchaser  found ;  (d)  where 
the  contract  Is  oral ;  (e)  when  a  bind- 
ing contract  exists;  (f)  principal's  re- 
fusal to  enforce  contract,  and  release 
of  purchaser;  (g)  refusing  to  execute 
deed  or  conveyance;  (h)  refusal  of 
other  parties  to  convey ;  (I)  inability 
of  principal  to  complete  sale;  (J)  neg- 
ligence of  principal;  (k)  refusing  to 
accept  purchase  money;  (1)  pur- 
chaser's pecuniary  responsibility ;  (m) 
necessity  of  tender  of  performance  by 
43  L.  R.  A. 


parchasAr ;  (n)  effect  of  stipulations  in* 
broker's  conrract ;  (o)  principal's  acts 
Justified ;  (p)  actions  relating  to  and 
damages  therefor;  (II.)  default  in 
carrying  out  contract  with  broker: 
(a)  principal's  Interference  with 
broker ;  (b)  wrongful  termination  of 
agency;  (III.)  defective  title:  (a) 
general  doctrine;  (b)  the  question  of 
notice :  (IV.)  misrepresentation  and 
fraud  of  principal  598^ 

Bulldingr  and  loan  associations; 
power  of  building  association  to  issue 
negotiable  paper  419 

Carriers)  duty  of  railroad  company  to 
furnish  cars  to  shippers  : — (I.)  General 
or  statutory  duty;  (II.)  contract 
duty;  (III.)  Interstate  Commerce  Act  225 
Duty  of  passenf^er  to  pay  fare  wrongfully 
demanded  in  order  to  avoid  expulsion 
and  lessen  damages: — (I.)  Summary; 
(II.)  where  the  failure  to  have  a  prop- 
er ticket  is  the  fault  of  the  ticket 
agent;  (III.)  where  another  conductor 
is  in  fault;  (IV.)  where  the  conductor 
demanding  fare  is  in  fault;  (V.) 
where  the  passenger  loses  his  ticket ; 
(VI.)   conclusion  706 

Cars.     See  Carhters. 

Constltntlonal  law.     See  Trial. 

Contracts.     See  Bills  and  Notes. 

Damaares)    for    pledgee's    conversion    of 
property  by  invalid  sale  768 

Demand)    before    sale    of    property    by 

pledgee  750 

Dnress.     See  Hctsband  and  Wife. 

Bmlnent  domain)  injury  to  abutting 
owner  by  laying  street  railway  near 
side  of  street: — (I.)  General  princi- 
ples; (II.)  effect  of  title  to  bed  of 
street;  (III.)  exteuit  of  right  to  com- 
pensation; (IV.)  damages;  (V.)  the 
Callfoimla  statute  554 

Hnsband  and  wife)  duress  to  avoid 
marriage: — (I.)  Effect  of,  generally; 
(II.)  what  duress  is  sufficient:  (a) 
generally ;  (b)  threats ;  (c)  arrest  or 
imprisonment ;  (III.)  ratification ; 
(IV.)  matters  of  procedure  814 

Insurance)  insurable  interest  in  unfin- 
ished buildmg  during  its  construc- 
tion by  n  contractor  664 

Joint  debtors)  effect  of  Judgment  in  an 
action  against  part  of  the  obligors  on 
a  Joint  or  Joint  and  several  contract 
to  release  or  limit  the  liability  of  other 
obligors: — (I.)  Where  the  prior  Judg- 
ment is  In  an  action  on  a  Joint  obliga- 
tion :  (II.)  where  the  prior  Judgment 
is  in  an  action  on  a  partnership  obli- 
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gatlon ;  (III.)  where  tbe  common-law 
rule  is  affected  by  statute;  (IV.) 
where  some  of  the  debtors  are  non- 
residents; (Y.)  where  the  prior  Judg- 
ment is  on  a  separate  obligation ; 
(YI.)  .  where  the  prior  judgment 
is  on  a  Joint  and  seyeral  obligation ; 
(VII.)  where  prior  proceedings  affect 
subsequent  proceedings  In  the  same  ac- 
tion;  (VIII.)  where  the  obligors  are 
principal  and  surety:  (IX.)  classlflca- 
tlon  by  states  and  countries  161 

•Jndgrinent.     See  Joint  Debtobs. 

•Jury.     See  Tbial. 

Jiajiter  and  «ervaiit|  duties  of  master 
and  servant  with  regard  to  rules 
promulgated  for  the  safe  conduct  of  a 
business: — (I.)  General  principles; 
(II.)  limits  of  the  duty  to  promulgate 
rules :  (a)  in  general ;  (b)  extent 
of  employer's  duty  tested  by  the 
usage  of  other  persons  engaged  in 
the  same  business  ;  (c)  rules  prescribed 
must  be  definite  and  Intelligible;  (d) 
necessity  for  rules,  whether  for  court 
or  Jury  to  decide;  (III.)  habitual 
practice  of  employees,  how  far  a  legal 
substitute  for  a  rule:  (IV.)  the 
master's  duty  to  promulgate  his  rules ; 
(V.)  the  master's  duty  to  enforce  his 
rules;  (VI.)  no  recovery  by  servant 
unless  omission  to  promulgate  rules 
was  proximate  cause  of  the  Injury; 
(Yll.)  construction  and  meaning  of 
rules;  (YIII.)  illustrative  decisions 
as  to  the  sufficiency  of  rules  framed 
for  the  protection  of  railroad  servants; 
(IX.)  illustrative  decisions  as  to  the 
anfflclency  of  rules  framed  for  the  pro- 
tection of  servants  in  miscellaneous 
employments:  (X.)  relation  between 
the  doctrine  of  common  employment 
and  the  duty  of  a  master  to  promul- 
gate rules:  (a)  duty  of  making  rules, 
assignability  of;  (b)  duty  to  publish 
the  rules,  assignability  of;  (c)  posi- 
tion of  employees  vested  with  power 
to  suspend  general  rules  by  special  di- 
rections;  (XI.)  duty  of  the  servant  in 
regard  to  the  rules  promulgated  by 
his  employer:  (a)  generally;  (b>  viola- 
tion of  rule  by  plaintiff  not  a  bar  to 
recovery,  unless  shown  to  be  proximate 
cause  of  Injury ;  (c)  servant  not 
bound  by  rules  not  known  to  him  ;  (I.) 
general  principles  stated;  (2)  when  a 
servant  is  deemed  to  have  knowledge 
of  a  rule ;  (d)  validity  of  rules  as  re- 
gards employees :  (1)  public  policy ; 
(2)  reasonableness ;  (e)  illustrative 
cases  with  regard  to  the  violation  of 
rules  by  the  servant ;  (f)  waiver  of 
rules  habitually  disregarded ;  (g)  obli- 
gation of  rules  and  other  duties,  effect 
of  conflict  between :  (h)  injuries 
caused  by  coservants'  violation  of 
rules,  liability  for:  (1)  under  common- 
law  principles;  (2)  under  statutes 
modifying  the  common  law  305 

Pledare;  pledgee'^  conversion  of  pledged 
property  by  invalid  sale: — (I.)  What 
sales  amount  to  a  conversion  :  (a)  gen- 

43  L.  R.  A. 


erally ;  (b)  with  reference  to  corporate 
stock :  (II.)  power  to  sell :  (a)  general 
statement  as  to ;  (b)  Implied  author- 
ity:  (1)  The  general  rule;  (2)  as  to 
chattels;  (3)  as  to  stocks  and  bonds; 
(4)  as  to  choses  in  action;  (c)  special 
authoirlty:  (1)  express  contracts  g^ier- 
ally  ;  (2)  blank  transfers  of  stock;  (a) 
necessity  of,  generally ;  (b)  when  term 
for  redemption  or  payment  is  indefi- 
nite ;  (c)  where  stock  is  held  as  secu- 
rity for  advances;  (d>  under  special 
contract;  (e)  sufficiency  of ;  (IV.)  con- 
duct of  sale;  (V.)  purchase  by 
pledgee;  (VI.)  tender  of  payment  to 
render  conversion  actionable;  (VII.) 
ratification  of  sale  and  waiver  of  con- 
version;  (VIII.)  remedies:  (a)  by  di- 
rect action;  (b)  by  way  of  defense; 
(c)  as  against  purchasers  from  tbe 
pledgee;    (IX.)    measure  of  damages: 

(a)  as  to  personal  property  generally; 

(b)  as  to  stocks,  bonds,  and  other  secu- 
rities ;  (c)  as  to  notes  and  other  choses 

in  action  737 

Railroads.     See  Mastkb  aitd  Servant. 

Rules.     See  Master  and  Servant. 

Street  railways.     See  Eminent  Doscaiv. 

Tender;  to  pledgee  before  action  for  con- 
version against  him  759 

Trial)  number  and  agreement  of  jurors 
necessary  to  constitute  a  valid 
verdict: — (I.)  Common-law  doctrine; 
(II.)  adoption  of  common-law  doc- 
trine: (a)  by  constitutional  provi- 
sions; (b)  construction  placed  upon 
constitutional  provisions :  (1)  in  gen- 
eral;  (2)  state  Constitutions;  (8) 
United  States  Constitution;  (III.) 
meaning  of  the  terms  "jury"  and 
"Jury  trial;"  (IV.)  in  criminal  mat- 
ters :  (a)  felony  and  high-grade  of- 
fenses; (b)  misdemeanors;  (c)  of- 
fenses triable  in  justices'  and  other 
inferior  courts;  (V.)  In  civil  actions: 
(a)  less  than  twelve  valid;  (b)  in- 
valid; (VI.)  the  power  of  the  legisla- 
ture :  (a)  general  doctrine ;  (b) 
under  state  Constitutions;  (VII.) 
the  question  of  consent  and  waiver: 
(a)  general  doctrine;  (b)  con- 
stitutional  and   statutory  provisions; 

(c)  in  cases  of  felony ;  <d)  in 
misdemeanors ;  (e)  in  civil  actions ; 
(f;  as  affecting  appeal  jury;  (VIII.) 
absent,  sick,  or  unqualified  juror:  (a) 
constitutional  and  statutory  provi- 
sions; (b)  decisions  of  the  courts; 
(IX.)  showing  of  the  record:  (a)  in 
criminal  cases:  (1)  in  general:  (2). 
consent;  (b)  in  civil  cases;  (X.)  dis- 
tinction between  courts  of  record  and 
not  of  record;  (XI.)  Jury  of  more 
than  twelve;  (XII.)  the  question  of 
demand  of  jury  of  twelve;  (XIII.) 
agreement  of  the  jury :  (a)  unanimi- 
ty; (b)  majority  verdicts  IS 

Verdict.     See  Trial. 

IVaters)  right  of  appropriator  to  enter  ap- 
on  the  land  of  an  upper  proprietor  to 
clean  out  ditch  130 


GENERAL  INDEX 


TO 


OPINIONS,  NOTES  AND  BEIEFS. 


(Separate  Index  to  Notes  precedes  this.) 


ABAHDONMENT. 

See  Contracts,  9. 

ACCIDENT  nrSURANCE. 

See  Insurance,  10. 

ACTION  OR  SUIT. 

1.  The  breach  of  a  mortgagee's  promise 
to  advance  funds  to  the  mortgagor  doe*  not 
create  any  liability  in  equity  to  creditors 
of  the  mortgagor  who  would  have  derived 
benefit  from  the  performance  of  the  promise, 
unless  the  mortgagee  owed  them  some  obli- 
gation or  duty.  Anglo-Ameiican  Sav.  &  L. 
Asso.  V.  Campbell    (D.  C.  App.)  622 

2.  Corruption  in  the  pas-^uj^e  of  a  resolu- 
tion by  a  city  council  may  1>e  set  wp  bv  the 
city  in  defence  of  an  action  -.vhich  is  oased 
on  the  resolution.  Weston  v.  Syracuse  (N. 
Y.)  678 

Notes  and  Briefs. 

Action;  for  violation  of  ordinance.     185 

By  particepa  criminia;  haaed  on  one's  own 

wrong.  208 

ADVERSE  POSSESSION. 

The  mere  construction,  nmintenance, 
and  occasional  use  by  a  railroad  company  of 
an  ordinary  railroad  track  across  a  platted 
street  while  it  still  remains  unimproved  and 
unfit  for  use,  and  before  public  convenience 
or  necessity  requires  it  to  be  opened  and  im- 
proved for  use  as  a  street,  does  not  consti- 
tute adverse  possession  as  against  the  pub- 
lic, but  must  be  presumed  to  be  subject  to 
the  paramount  right  of  the  i)ublic.  St.  Paul 
&  D.  R.  Co.  v.  Duluth   (Minn.)  433 

Notes  and  Briefs. 

Adverse  possession;  hostility  of.  434 

AGENCY. 

See  Principal  and  Aoext. 


AGREED  STATEMENT. 

An  admission  in  an  agreed  statement 
of  facts  that  under  the  laws  of  another  state 
a  claim  has  been  allowed  by  its  courts  against 
a  decedent's  estate  does  not  admit  that  the 
claim  is  valid  and  enforceable  under  the 
laws  of  the  state  where  it  U  sought  to  be  en- 
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forced    against   real  property  belonging  to 
the  estate.     Smith  v.  Smith   (111.)  403 

AUENATION  OF  AFFECTIONS. 

See  Husband  and  Wife,  3,  4. 

ALIMONT. 

See  Judgment,  3. 

AI.I.ETS. 

See  Easements,  4. 

APPEAI.  AND  ERROR. 

See  also  Trial,  13. 

1.  The  right  to  appeal  from  the  rulings 
of  the  trial  court  upon  challenges  to  jurors 
is  entirely  within  tne  legislative  judgment. 
People  V.  Dunn  (N.  Y.)  247 

2.  The  right  to  appeal  is  not  a  common- 
law  right,  but  depends  upon  written  law. 
McClain  v.  Williams   (S.  D.)  287 

3.  Legislative  power  to  limit  appeals  to 
a  defined  clasis  of  cases  is  not  restricted  by  a 
constitutional  provision  that  all  courts  shall 
be  open  and  every  man  have  a  remedy  by  due 
course  of  law.  *         Id. 

4.  The  legislature  may  limit  the  right  to 
appeal  to  cases  involving  at  least  a  specified 
amount  under  constitutional  provisions  that 
the  supreme  court  shall  have  appellate  ju- 
risdiction only  which  shall  be  coextensive 
throughout  the  state,  and  that  appeals  shall 
be  allowed  under  such  regulations  as  may  be 
prescribed  by  law.  Id. 

6.  The  amount  involved  necessary  to  au- 
thorize an  appeal  cannot  be  fixed  at  different 
sums  in  suits  in  county  and  circuit  courts  if 
in  some  counties  the  two  courts  have  concur- 
rent jurisdiction  in  a  large  ohiss  of  cases  and 
the  Constitution  provides  that  laws  relating 
to  courts  shall  have  general  and  uniform 
operation  throughout  the  state  and  that  the 
practice  of  all  courts  of  the  same  cla;ss  or 
grade  so  far  as  regulated  by  law  shall  be  uni- 
form. Id. 

6.  A  law  limiting  the  right  to  appeal  to 
cases  involving  at  least  a  specified  amount 
will,  unless  otlierwise  provided,  apply  to 
pending  appeals  as  well  as  to  those  subse- 
quently taJcen.  Id. 

Wltat  reviewable. 

7.  That  a  statute  providing  for  licensing 

875 


876 


Assault — Bailment. 


public  warehoii.s<imen  provides  an  efficient 
remedy  for  violation  of  their  duty  cannot  be 
raised  for  the  first  time  on  appeal  in  aji 
equity  case  to  enjoin  them  from  using  their 
privileges  to  suppress  oom petition.  Central 
Elevator  Co.  v.  People.  Moloney  (111.) 

658 

8  If  the  trial  court  sustains  the  objection 
of  the  losing  party  to  remarks  by  the  oppos- 
ing counsel  in  argument  to  the  jury,  he  can- 
not complain  on  appeal  that  they  were  not 
ruled  out  if  he  did  not  ask  that  they  should 
be.     Illinois  C.  R.  Co.  v.  Beebe  (111.)       210 

9.  Failure  of  the  superior  court  to  deter- 
mine the  facts  correctly  cannot  be  considered 
in  the  supreme  court  of  errors.  Nolan  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Conn.)     305 

10.  An  erroneous  conclusion  drawn  by  the 
trial  court  from  facts  found  by  it  from  the 
evidence  offered  may  be  corrected  on  appeal. 

Id. 

11.  A  finding  of  negligence  cannot  be  re- 
viewed for  error  in  law  if  a  separate  state- 
ment of  the  facts  ascertained  and  the  appli- 
cation of  the  law  thereto  is  impracticable,  so 
that  the  case  cannot  serve  as  a  precedent.  Id. 

12.  A  finding  that  conditions  attending 
two  trains  moving  in  tlie  same  direction  on  a 
sin^rle-track  road  created  an  emergency  for 
which  the  rules  governing  the  operation  of 
trains  did  not  provide,  requiring  the  exer- 
cise of  ordinary  prudence  in  giving  special 
instructions,  is  a  finding  of  law  reviewable 
by  the  appellate  court.  Id. 

13.  Findings  by  a  trial  court  that  a  rail- 
road did  not  sufficiently  provide  for  the  op- 
eration of  two  trains  which  came  into  col- 
lision :  that  it  was  negligent  in  failing  so  to 
provide  by  special  order  in  addition  to  the 
general  rules;  that  an  injury  resulted  from 
this  negligence;  and  that  the  railroad  did 
not  exercise  ordinary  care  in  the  movements 
of  trains, — although  called  findings  of  fact 
are  reviewable  by  the  appellate  court  as  con- 
clusions of  law.  Id. 

Grounds  ot  reversal. 

14.  Excluding  evidence  of  a  fact  which  is 
otherwise  indisputably  proved  is  not  ma- 
terial error.  Houston,  E.  &  W.  T.  R.  Co.  v. 
Campbell   (Tex.)  225 

15.  Excluding  answers  to  pertinent  ques- 
tions is  not  ground  for  reversal,  unless  the 
record  affirmatively  shows  that  the  answers 
would  have  been  competent  and  material. 
Weeks  v.  McNulty  (Tenn.)  185 

16.  The  abandonment  of  common  counts 
makes  the  failure  to  elect  between  them  and 
others  immaterial.  Carland  v.  Western  I^. 
Teleg.  Co.   (JSIich.)  280 

17.  Refusal  to  allow  a  pleading  to  be 
amended  during  trial  will  not  be  ground  for 
reversal,  where  no  abuse  of  discretion  or 
necessity  to  amend  is  shown.  York  v.  Stew- 
ard  (Mont.)  125 

18.  Refusal  to  take  the  case  from  the  jury 
is  not  error  if  there  is  evidence  tending  to 
support  the  cause  of  action  set  up  in  the  dec- 
laration.    Illinois  C.  R.  Co.  v.  Beebe   (111.) 

210 

19.  Error,  if  any,  in  refusing  defendant  in 
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an  action  on  a  life  insurance  policy  the  right 
to  open  and  close  is  not  ground  for  reversal, 
where  defendant  was  not  thereby  prejudicetl 
in  any  manner.  Sailer  v.  Economic  L.  Aaso. 
(la.)  537 

20.  An  instruction  on  a  life  insurance  pol- 
icy that  fraud  is  not  to  be  presumed,  but  like 
any  other  fact  may  be  proved  by  circumstoa- 
ces  from  which  the  inference  of  fraud  is 
natural  and  ''irresistible"  is  not  ground  for 
reversal  because  of  the  use  of  the  word  *'irre- 
sistible"  wihere  it  is  so  qualified  by  the  in- 
struction given  immediately  thereafter  that 
its  use  could  not  have  prejudiced  appellant 

Id. 
ASSAUI.T. 

See  also  Cabhiebs,  5. 

A  druggist  who  drops  croton  oil  on 
candy  for  a  customer  in  quantity  sufficieot 
to  produce  serious  injury  if  taken  into  a  per- 
son's sys-tem,  knowing  or  reasonably  believ- 
ing that  it  is  intended  for  a  practical  joke  oil 
someone,  and  not  for  medicinal  purposes,  will 
be  guilty  of  assault  upon  one  injured  by  its 
administration  by  way  of  joke.  State  v. 
Monroe  (N.  C.)  861 

Notes  and  Briefs. 

Assault;  without  intending  injury;  by  ad- 
ministering drug.  861 

ASSESSMENTS. 

See  Assumpsit,  2 ;  Insttrangs,  4,  5, 11, 
12;  Public  Improvements. 

ASSOCIATIONS. 

See  Conspiracy;  Constitution  At  Law^ 
13;  Damages,  1. 

ASSUMPSIT. 

1.  An  action  for  breach  of  the  contract  of 
a  telegraph  company  may  be  brought  in  as- 
sumpsit, and  need  not  be  ex  delicto.  Car- 
land  v.  Western  U.  Teleg.  Co.  (Mich.)     280 

2.  One  who  is  compelled  by  judicial  pro- 
ceedings to  pay  assessments  for  a  street  im- 
provement which  is  never  completed,  but  i* 
wholly  abandoned  by  the  city,  is  entitled  to 
recover  from  the  city  the  amount  so  paid  by 
him,  as  upon  a  failure  of  consideration.  Alc- 
Conville  v.  St.  Paul  (Minn.)  5S4 

ATTACHMENT. 

A  claim  filed  with  a  receiver  of  a  cor- 
poratioQ  by  a  nonresident  creditor,  with  a© 
express  reservation  or  oonditicm  that  by  fil- 
ing it  he  does  not  intend  to  abandon  any 
rights  gained  by  reason  of  an  attachmeot 
suit  previously  brought  in  another  state, 
does  not  estop  the  creditor  from  pursuing 
the  attachment.    Linville  v.  Haddeoi  (Md.) 

222 


See  Carriers,  21,  22. 

BAIL  AND  RECOGNIZANCE. 

See  Negligence,  3. 

BAILMENT. 

See  also  Master  and  Servant,  11. 

1.  A  bailment  of  hire  is  terminated  whea 
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the  property  ia  no  longer  fit  and  suitable  for 
and  cannot  be  devoted  to  the  use  for  which  it 
waa  hired,  so  as  to  give  the  bailor  the  right 
to  maintain  an  action  for  injury  done  to  the 
property.  New  Jersey  Elec.  R.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.  (N.  J.  Sup.)        849 

2.  A  bailor  can  maintain  an  action 
against  a  third  party  for  injury  done  to  a 
chattel  during  the  continuance  of  the  bail- 
ment, whether  an  action  might  or  might  not 
be  maintained  against  such  third  party  by 
the  bailee  for  trover,  trespass,  or  replevin  to 
control  the  immediate  possession.  Id. 

Notes  axd  Bbiefs. 

Bailment;   right  of  action  for  injury  to 
property  by  third  person.  853 


There  is  no  liability  on  a  covenaivt  of 
warranty  which  was  provable  as  a  "contin- 
gent debt"  or  "contingent  liability"  under 
the  bankrupt  act  of  1807  (U.  S.  Rev.  SUt. 
§  5068),  until  there  whs  a  hostile  assertion 
of  the  paramount  title.  Wight  v.  Gotts- 
chalk  (Tenn.)  189 


1.  A  private  bank  is  not  a  "r^ularly  or- 
ganized Dank,"  within  the  meaning  of  111. 
Rev.  Stat.  1874,  p.  228,  §  9,  authorizing  the 
deposit  of  municipal  funds  in  regularly  or- 
ganized banks.    Du  Quoin  v.  Kelly    (111.) 

644 

2.  City  funds  received  on  deposit  by  a 
banker,  but  redeposited  by  him  in  othei* 
banks  under  an  arrangement  for  sharing  in 
the  deposits,  under  which  he  receives  from 
them  tne  same  interest  that  he  pays  the  city, 
and  agrees  that  they  shall  be  drawn  only  to 
pay  cit^  orders,  are  lield  in  trust  for  the  city 
as  against  his  assignee  for  creditora.  Mar- 
quette V.  Wilkinson  (Mich.)  840 

BENEVOLENT  SOCIETIES. 

See  Insduance. 

BIB. 

See  Jttdioial  Sale. 

BELLS  ANB  NOTES. 

See  also  Building  and  Loan  Associa- 
tions, I,  2;  £XECUTOB8  AND  AdMINIS- 
TBATOBS,  1;   FOBGEBT. 

1.  The  negotiability  of  a  note  is  not  de- 
stroyed by  a  clause  stating  that  it  is  giveii 
for  certain  property  the  title  to  which  shall 
not  pass  until  the  note  is  paid,  and  which 
is  subject  to  be  retaken  in  case  of  nonpay- 
ment of  the  note.    Ohoate  v.  Stevens  (Mioh.) 

277 

2.  A  promissory  note,  and  a  contempo- 
raneous written  agreement  referring  thereto 
and  providing  that  the  maker  may  receive 
back  the  note  on  surrendering  certain  stock, 
constitute  an  entire  contract  the  stipulations 
of  which  are  mutual  and  dependent,  rather 
than  independent  and  collateral.  American 
<^as  &  V.  M.  Co.  V.  Wood  (Me.)  449 

3.  The  drawee  of  a  draft  cannot  be  com- 1 
pe!led  to  make  payment  tc  one  who  holds  un- 
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der  a  spurious  indorsement,  althougli  the 
draft  was  taken  in  good  faith  in  due  course 
of  business.  Beattie  v.  National  Bank  of 
Illinois  (lU.)  654 

4.  Title  to  a  bill  of  exclMinge  is  not  trans- 
ferred by  indorsement  of  one  bearing  the 
name  of  the  payee,  but  who  was  in  fact  a 
stranger  to  the  bill  and  who  acquiitKl  pos- 
session of  it  by  mistake.  Id. 

5.  Presentment  and  demand  of  payment 
made  on  a  receiver  pendente  lite  of  an  in- 
solvent bank  and  notice  of  nonpayment  by 
him  are  sufficient  to  bind  an  indorser  of  a 
negotiable  certificate  of  deposit  issued  by 
the  bank  before  its  insolvency.  Jackson  v. 
Mclnnis  (Or.)  128 

6.  The  other  makers  ol  a  loint  note  which 
by  statute  is  made  joint  ana  several  remain 
liable  for  the  amount  unpaid  on  it  including 
the  sum  not  realized  by  a  suit  against  one 
maker  for  his  proportionate  share,  although 
that  proceeded  to  judgment  and  execution 
riqrainst  his  property.  Sully  v.  Campbell 
(Tenn.)  161 

Notes  and  I'biefs. 

See   also    Building    and   Loan    Associa- 
tions. 

Reservation  of  title*  to  property  as  af- 
fecting negotiabilitv  of  note  for  purchase 
price: — General  rule;  modification  of  the 
rule;  the  effect  of  statutes;  the  Michigan 
decisions.  277 

Contemporaneous  agreements  and  their 
breach  as  a  defense  to  a  promissory  note: — 

( ] . )  Scope  of  note ;   ( II. )  parol  agreements : 

(a)  general  rule;  (h)  that  note  is  not  to  be 
paid;  (o)  that  payment  is  to  be  conditional , 

id)  as  to  time  of  payment;  (e)  as  to  place 
of  payment;   (f)  as  to  medium  of  payment; 

Ig)  as  to  mode  of  payment;  {n)  as  to 
amount  to  be  paid;  (t)"as  to  capacity  of 
n-itiker;  (;')  as  to  negotiation;  (A;)  as  to  sub- 
ject-matter of  the  consideration;  (III.)  col- 
lateral and  independent  agreements:  (a) 
general  rule;  (h)  what  agreements  are  col- 
lateral and  independent;  (IV.)  mutual  and 
dependent  agreements:  la)  general  doc- 
trine; [b)  what  agreements  are  mutual  and 
dependent;  (o)  must  be  between  same  par- 
ties; (d)  mortgage  contemporaneous  with 
note;  (V.)  consi3.tent  agreements  constitut- 
ing parts  of  a  whole  transaction;  (VI.) 
agreements  constituting  consideration  for 
note:  (a)  scope  of  the  subject;  (6)  the 
general  doctrine;  (c)  application  to  parol 
agreements;  (d)  what  agreemenits  are  with- 
in the  rule;  (VII.)  agreements  constituting 
condition  of  delivery;  (VIII.)  agreements 
constituting  satisfaction  or  discharge ;  ( IX. ) 
executed  agreements;  (X.)  effect  on  trans- 
feree of  note  449 

Rights  of  bona  fide  holders  of  paper  is- 
sued without  authority.  424 

Demand  and  notice  to  charge  indorser. 

123 
BOUNDARIES. 

The  owner  of  premises  bounded  on 
Lake  Michigan  takes  no  title  to  any  sub- 
n^erged  land  under  the  waters  of  the  lake. 
Eevell  V.  People  (111.)  790 
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BOYCOIT — CAKRIXB8L 


BOYCOTT. 

See  CoNSPiBACY,  1. 


See  also  Evidence,  11. 

A  person  employing  brokers  to  sell 
land  is  not  liable  to  tiienx  for  commissions, 
where  he  was  acting  for  an  undisclosed  prin- 
cipal, and  his  agency  was  disclosed  after 
the  brokers  had  Drought  persons  to  accept 
an  option  merely,  but  before  a  binding 
agreement  was  made.  Brackenridge  v.  Clar- 
idge  (Tex.)  593 

Notes  and  Briefs. 

Brokers;  real-estate  broker's  commissions 
as  affected  by  the  negligence,  fraud,  or  de- 
fault of  the  principal,  and  a  defective  title: 
—  (I.)  Defaiut  of  principal  in  entering  into 
or  carrying  out  contract  with  purchaser: 
(a)  in  general;  (b)  refusal  to  enter  into 
>vTitten  contract  or  to  make  the  sale;  (o) 
refusing  to  accept  purchaser  found;  (d) 
where  tne  contract  is  oral,  (e)  when  a  bind- 
ing contract  exists;  (/)  principal's  refusal 
to  enforce  contract,  and  release  of  purchaser ; 
ig)  refusing  to  execute  deed  or  conveyance; 
(h)  refusal  of  other  parties  to  convey;  (i) 
inability  of  principal  to  complete  sale;  {j) 
negligence  of  princip*al;  (Jc)  refusing  to  ac- 
cept purchase  money;  (l)  purchaser's  pe- 
cuniary responsibility;  (tw)  necessity  of 
tender  of  performance  by  purchaser;  (n) 
effect  of  stipulations  in  broker's  contract; 
(o)  principal's  acts  juBtified;  (p)  actions 
relating  to  and  damages  therefor;  (II.)  de- 
fault in  carrying  out  contract  with  broker: 
(a)  principal's  interference  with  broker; 
(6)  wrongful  terminatioo  of  agency;  (III.) 
defective  title:  (a)  general  £)Ctrine;  (6) 
the  question  of  notice;  (IV.)  misrepresenta- 
tion and  fraud  of  principal.  593 

BUirDnrO    ANB    LOAN    ASSOCIA- 
TIONS. 

See  also  Constitutioxal  Law,  9. 

1.  The  ri^ht  of  a  building,  loan,  and  in- 
vestment society  to  execute  negotiable  paper 
is  implied  in  the  power  to  incur  debts  for 
various  purposes  and  to  sell  and  moi^age 
property.  Grommes  v.  Sullivan  (C.  C. 
App.  7  th  C.)  419 

2.  The  acceptance  of  a  negotiable  order 
by  a  building,  loan,  and  investment  society 
which  has  power  to  execute  negotiable  paper 
under  some  circumstances  is  binding  on  the 
corporation  in  favor  of  a  bona  fide  holder, 
although  nothing  was  due  to  the  drawer  of 
the  order  when  it  was  accepted.  Id. 

3.  The  necessary  expenses  of  perfecting 
a  loan  may  be  taken  out  of  the  money  loaned 
to  a  member  by  a  loan  association.  Iowa 
Sav.  &  L.  Asso.  v.  Heidt   (Iowa)  689 

4.  The  exaction  of  an  arbitrary  sum  in 
addition  to  interest  from  a  borrower,  when 
there  is  no  cinnpetition,  is  not  authorized 
by  Iowa  Code  1873,  tit.  9.  chap.  6,  allowing 
premiums  bid  for  the  right  of  precedence  in 
taking  loans.  Id. 

5.  A  deduction  of  a  specified  part  of  the 
dues  paid  to  a  loan  association  for  neces- 
sary expenses  of  management  is  lawful.  Id. 
43  L.  R.  A. 


'6.  A  fine  of  5  cents  for  the  first  default 
on  each  share,  and  10  cents  for  eaeh  subse- 
quent default  by  a  member  of  a  loan  asso- 
ciation, is  not  exorbitant.  Id. 

Notes  ai«d  Briet-s. 

Building  and  loan  associations;  power  of 
building  association  to  issue  negotiable  pa- 
per. 419 

Ultra  vires  acts  of.  422 

Validity  of  premium;  validity  of  contract 
of.  C89 

BinU>INGS. 

1.  Failure  to  construct  fire  escapes  on  a 
hotel  as  required  by  an  ordinance  does  not 
make  the  proprietor  liable  for  the  death  of 
a  guest  by  fire,  unless  that  wajB  caused  by. 
the  lack  of  the  fire  escapes.  Weeks  v.  Mc^ 
Nulty    (Tenn.)  185 

2.  Want  of  f)re  escapes  is  not  shown  to  be 
the  cause  of  the  death  of  a  guest  in  a  hotel 
by  fire,  where  it  is  not  shown  that  he  was 
at  a  window  or  in  any  position  where  a  fire 
escape  would  have  afforded  him  any  benefit, 
but  there  is  evidence  that  he  had  locked  him- 
self in  his  room  and  tried  to  break  the  door 
to  make  his  escape,  and  also  that  he  could 
have  safely  escaped  by  leapin.^  from  the  win- 
dow to  the  roof  of  an  adjoin in:^  building.  Id. 

Notes  akd  Briefh. 

Buildings;  liability  for  failure  to  provide 
fire  escapes.  18> 

BURBEN  OF  PROOF. 

See  Evidence,  1-12. 

BT-LAW8. 

See  Conspiracy,  2. 

CANCEULTION. 

See  Equity,  2. 

CARRIERS. 

See  also  Conflict  of  Laws,  2:  Dam- 
ages, 5-9;  Evidence,  30.  37;  Hacks; 
Indictment,  et<3.:  Proximate  CArsE, 
1 :  Statutes,  1 1 ;  JSubroc ation  ;  Ticket 
Brokers;    Trial,  6,  8,  0. 

1.  The  failure  of  a  railroad  company  to 
furnish  accommodations  for  it?  passengers 
on  a  train,  so  that  a  large  number  of  them 
are  compelled  to  stand  in  uhe  aisles  and  upon 
the  platforms  of  the  cars,  constitutes  negli- 
gence.    Graham  v.  McNeill   (Wash.)        300 

2.  Failure  of  a  railroad  company  to  have 
a  good,  substantia],  and  safe  track  for  its 
trains,  or  to  see  that  its  trains  are  properly 
managed,  will  render  it  liable  for  an  injury 
to  a  passenger  therefrom.  Illinois  C.  R.  Co. 
V.  Beebe  (111.)  210 

3.  A  passenger  lawfully  on  a  freight 
train,  who  in  the  exercise  of  due  care  arises 
when  the  train  comes  to  a  Ht.<indstill  either 
to  leave  the  train  or  to  feed  stock  which  his 
contract  requires  him  to  do,  may  recover 
from  the  carrier  for  injuries  caused  by  a 
sudden  start  or  unusual  jerking  of  the  train- 
Id. 


Cabriebs. 


879 


4.  The  conductor  of  a  train  on  which  a 

Ea^senger  has  been  carried  past  destination 
as  no  implied  authority  to  constitute  the 
proprietor  of  a  hotel  an  si  gent  of  the  car- 
rier for  the  purpose  of  caring  for  such  pas- 
senger until  a  return  train  comes,  so  as  to 
render  the  company  liable  for  injuries  to  the 
passenger  in  consequence  of  the  hotelkeeper's 
negligence.  Central  of  6a.  R.  Co.  v.  Price, 
(Ga.)  402 

Assault  ob  passenger. 

5.  A  common  carrier  is  liable  for  a  mali- 
cious assault  made  by  its  employee  upon  a 
passenger.  Haver  ▼.  Central  R.  Co.  (N.  J. 
Err.  &  App.)  84 

6.  A  passenger  on  whom  a  drunken  man 
is  thrown  by  being  jostled  while  the  conduc- 
tor is  removing  another  drunken  man  from 
the  car  rightfully  and  without  negligence 
has  no  right  of  action  therefor  against  the  car- 
rier. Spade  V.  Lynn  &  B.  R.  Co.  (Mass.)  832. 

Frislit  ot  passenger. 

7.  A  street-car  conductors  knowledge  of 
the  peculiar  sensitiveness  of  a  lady  passen- 
ger does  not  increase  the  carrier's  obligation 
to\Yurd  her,  although  in  case  of  a  wrong 
toward  her  the  carrier  will  be  liable  for  the 
actual  consequences,  even  if  the  effect  would 
have  been  less  upon  a  normal  person.     Id. 

8.  The  impulsive  and  unguarded  act  of  a 
ladv  passenger,  by  which  she  is  hurt,  while 
trying  to  escape  from  a  car  because  of  a 
r^sonable  fear  due  to  mismanagement  of  the 
carrier,  is  to  be  deemed  a  consequence  of  such 
mismanagement,  for  which  tlie  carrier  is  re- 
sponsible. Gannon  v.  New  York,  N.  H.  &  H. 
R.  Co.  (Mass.)  833 

Passenger's  fault  or  negligence. 

9.  Mere  standing  place  on  the  inside  of 
a  car  is  not  ordinarily  such  proper  accom- 
mo<intion  for  a  passenger  as  will  make  it 
negligence  for  him  to  stand  on  the  car  plat- 
form.    Graham  v.  McNeill   (Wash.)         300 

10.  The  rule  of  a  railroad  company  that 
passengers  must  not  stand  on  platforms  is 
waived  by  receiving  passengers  for  whom  it 
fails  to  provide  suitaole  accommodations  in- 
side its  coaches.  Id. 

11.  A  passenger  is  not  guilty  of  negligence 
in  standing  on  the  platform  of  a  car  when 
there  are  no  vacant  seats  in  the  car  and  the 
platform  is  the  most  comfortable  and  con- 
venient plaoe  for  him  to  occupy  on  the  trip. 

Id. 

12.  A  passenger  who  geU  on  the  step  of  a 
car  for  the  purpose  of  alighting,  when  the 
car  is  slowing  down  at  a  stopping  place,  is 
not  riding  on  the  platform,  within  the  mean- 
ing of  the  carrier's  regulation?,  but  is  mere- 
Iv  using  it  as  a  mciins  of  egress.  Watkins  v. 
Birmingham  R.  &  E.  Co.  (Ala.)  297 

13.  A  passenger  who  leaves  his  seat  in  a 
car  on  a  dummy  railroad  and  goes  down  on 
the  lower  step  of  the  back  platform  as  the 
train  slows  up  for  a  street  (^rossing  at  which 
he  is  to  stop,  and  while  it  is  passing  over  the 
street  at  a  speed  of  about  three  miles  an 
hour,  is  not  guilty  of  negligence,  as  matter 
of  law,  which  will  preclude  his  recovering- 
for  injuries  caused  by  the  sudden  increase  of 
speed,  which  throws  him  to  the  ground.     Id. 

43  L.  R.  A. 


14.  A  shipper  traveling  on  a  freight  car 
with  the  con- on t  of  the  carrier,  to  care  for 
his  stock,  is  regarded  as  a  pacing  passenger. 
Illinois  C.  R.  Co.  v.  Beebe  (111.)  210 

15.  A  stockowner  on  a  freight  train,  under 
a  contract  to  care  for  his  stock,  but  to  ride 
in  the  caboose,  will  not  be  negligent  in  re- 
maining in  the  stock  car  if  before  he  has  fin- 
ished attending  to  the  stock  the  train  starts 
and  proceeds  upon  its  journey.  Id. 

Ejection. 

16.  One  who  gets  upon  a  train  with  a 
ticket  which  he  knows  does  not  upon  its  face 
entitle  him  to  passage  i)ecause  the  time  for 
which  it  purports  to  be  valid  has  expired, 
although  he  thinks  tlie  limitation  unreasona- 
ble, cannot  recover  damages  for  being  eject- 
ed, if  he  refuses  to  pav  fare.  Trezona  v. 
Chicago  G.  W.  R.  Co.  (lu.)  136 

Tickets. 

17.  The  holder  of  a  railroad  ticket  who 
does  not  use  it  for  a  passage  during  its  life 
for  such  a  purpose  is  not  entitled,  as  matter 
of  law,  to  have  the  purchase  price  refunded. 

Id. 

IS.  The  mere  stamping  or  printing  of  a  I 
limitation  upon  a  railroad  ticket,  and  the 
acceptance  of  such  tickeL  by  a  passenger,  are 
not  sulhcienit  to  bind  him  to  such  limitation 
in  the  absence  of  actual  notice  of  it,  and  his 
'  absent  thereto  when  he  purchases  the  ticket. 
Louisville  &  N.  R.  Co.  v.  Turner  (Tenn.) 

140 

19.  Posting  notices  of  intention  to  limit 
the  time  for  passage  on  railroad  tickets  in 
the  waiting  rooms,  ticket  ofGces,  and  on  the 
cars,  will  not  affect  passengers  with  notice 
so  that  they  will  be  bound  by  limitation  by 
taking  the  ticket  without  agreeing  to  the 
limitation.  Id. 

20.  To  limit  a  general  ticket  for  passage 
on  a  railroad,  for  which  full  price  is  paid, 
to  the  daite  on  which  it  is  sold,  there  must 
bo  an  express  contract  based  upon  a  consid- 
eration, or  the  alternative  must  be  givco 
thf  purchaser  to  have  a  full  and  unlimited 
ticket.  Id. 

Baggage  or  property  of  passenger. 

21.  The  baggage  which  a  passenger  is  en- 
titled to  take  at  common  law  includes,  not 
only  wearing  apparel,  but  other  articles, 
within  reasonable  limit,  for  personal  use 
during  his  journey  and  in  axicomplishing  its 
purposes.  Runyan  v.  Central  R.  Co.  of  N.  J. 
(X.  J.  Err.  &  App.)  284 

22.  Tlie  common-law  right  of  a  passenger 
to  carry  personal  baggage  with  him  is 
not  restricted  by  a  clause  on  his  ticket  stat- 
ing: "Free  transportation  allowed  for  150 
lbs.  baggage  (wearing  apparel)  only,  and 
companv's  liability  expressly  limited  to  $1 
l>er  lb.""  Id. 

23.  Small  packages  of  merchandise,  the 
use  oi  which  is  not  personal  to  the  passenger 
in  accomplishing  tne  purpose  of  nis  jour- 
ney, cannot  be  taken  in  a  passenger  car  as 
part  of  the  baggage  which  he  is  allowed  to 
tf4ke  at  common  law.  Id. 

24.  Long  acquiescence  by  a  common  car- 
rier in  the  carriage  of  t*niall  packages  of 
merchandise  by  its  passengers,  and  its  pro- 
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vision  therefor  in  passenger  cars,  will  estab- 
lish a  regulation  which  cannot  be  rescinded 
vithout  reasonable  notice.  Id. 

XimitinK  liability. 

25.  A  carrier  cannot  contract  for    relief 
from  liability  for  injuries  to    a    passenger 
paying  fare,  caused  by  its  own  negligence, 
llinois  G.  R.  Go.  V.  Beebe  (111.)  210 

Duty  to  f nmijih  oars. 

26.  The  duty  of  a  railroad '  company  to 
furnish  cars  for  transportation  to  a  person 
making  a  timely  demand  therefor  is  imposed 
by  Tex.  Rev.  Stat  18ft5,  arts.  4494,  440^. 
without  the  necessity  of  a  contract  for  the 
cars.  Houston,  £.  &  W.  T.  R.  Go.  v.  Gamp- 
1^11  (Tex.)  225 

27.  The  proviso  in  Tex.  Rev.  Stat.  art. 
4498,  that  the  place  designated  in  an  appli- 
cation for  cars  ''shall  be  at  some  station  or 
switch  on  the  railroad/*  was  not  intended 
to  require  cars  to  be  furnished  at  such 
s* witches  as  were  not  otljerwise  within  the 
terms  of  the  »tatute.  Id. 

28.  A  penalty  for  failure  to  furnish  cars  to 
fl  shipper  under  Te.^.  Rev.  Stat.  arts.  4497- 
4502,  cannot  be  imposed  for  failure  to  fur- 
nfsh  cars  at  a  switch  where  the  carrier  has 
ro  ag^nt,  as  "the  agent"  to  wh(»n,  under  art. 
4500,  a  deposit  mu&t  be  made  of  one  fourth 
the  freight  charge  for  the  oar,  means  the 
agent  at  or  for  the  station  where  the  cars  are 
4lesired.  Id. 

29.  A  carrier's  knowledge  of  a  shipper's 
jcontTwct  is  not  necessiiry  m  order  to  make 
it  liable  for  failing  to  furnisih  cars  when 
•demanded,  in  order  to  make  shipments  to 
aw  the  contract  Id. 

30.  A  notification  to  a  railroad  company 
by  a  person  to  whom  shipments  were  being 
ii:ade  under  a  contract,  not  to  receive  any 
more  such  shipments,  will  not  relieve  the 
carrier  for  failure  to  furnish  cars  to  the 
shipper  when  demanded.  Id. 

31.  Failure  of  a  railroad  company  to  fur- 
nish cars  to  a  shipper  who  has  property 
ready  to  ship  under  a  contract,  and  demands 
cars,  will  render  the  oairier  liable  for  his 
damages  on  account  of  the  failure,  although 
he  does  not  continue  to  prepare  and  offer  for 
shipment  the  remainder  of  the  property  re- 
quired to  fill  the  contract  Id. 

Jtates. 

32.  A  mistake  in  a  bill  of  lading,  by  stat^ 
ing  interstate  rates  less  than  those  sched- 
iiJed  in  accordance  with  the  act  of  Gongress, 
4oe6  not  preclude  the  carrier  from  recover- 
ing the  full  schedule  rate  as  a  condition  of 
deTivering  the  goods.  Southern  R.  Go.  v. 
Harrison  (Ala.)  385 

33.  The  omission  from  Ky.  Stat.  §  820,  of 
the  proviso  found  in  Ky.  Gonst  §  218,  that 
the  railroad  comimission  may  authorize  a 
less  charge  for  longer  than  for  shorter  dis- 
tances, on  application  by  the  carrier,  does 
rot  make  the  statute  inconsistent  with  the 
Constitution,  as  the  proviso  is  self -executing 
and  the  statute  expressly  provides  that  the 
commission  may  exonerate  a  carrier  from  its 
provisions  even  without  previous  applica- 
tion.   Louisville  &  N.  K.  (Jo.  v.  Gom.  (Ky.) 

541 
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34.  Gompetition  in  transportation  does  not 
prevent  "substantially  similar  circumstacce» 
and  conditions,"  within  the  meaning  of  Ky. 
Gonst.  §  218,  and  Ky.  Stat.  §  820,  but  those 
words  relate  to  the  actual  cost  of  trausuor- 
tation.  '  Id. 

Notes  aito  Bbiefs. 

Garriers;  stock  owner  on  freight  train  as 
passenger.  211 

Attempt  to  use  invalid  ticket;  face  of 
ticket  as  test  of  right;  ejection  for  failure 
to  pay  fare.  137 

Ticket  as  mere  voucher;  limitation  of 
contract  by  condition  thereon*  140 

Tickets  as  exclusive  evidence  of  contract: 
special  contracts;  effect  of  custom  or  usage: 
reasonableness  of  rules:  what  constitute^ 
baggage;  passenger's  right  to  carry  pack- 
ages. 280 

Duty  of  passenger  to  pay  fare  wrongfully 
demanded  in  order  to  avoid  expulsion  and 
lessen  damafes: — (I.)  Summary;  (II.) 
where  the  failure  to  have  a  proper  ticket  is 
the  fault  of  the  ticket  a^ent;  (III.)  where 
another  conductor  is  in  Fault;  (IV.)  where 
the  conductor  demanding  fare  is  in  fault 
(V.)  where  the  passenger  loses  his  ticket 
(VI.)  conclusion.  70t5 

Negligence  in  standing  on  platform  of 
car.  300 

Gontributory  Diligence  in  alighting  from 
street  car  in  motion.  29S 

Dutv  of  railroad  company  to  famish  cars 
to  shippers: — (L)  'General  or  statutory 
duty;  (II.)  contract  duty;  (III.)  Inter- 
state Gommerce  Act  22o 

GARS. 

See  Cabbiebs,  25-30,  Notes  aicd  Bbiefs. 

CASE. 

Maliciously  to  persuade  another  to 
break  his  contract  with  a  third  person  for 
the  purpose  of  injuring  the  latter  is  an  ac- 
tionable wrong  if  the  injuiy  results  as  in- 
tended.   Doremus  v.  Hennessy  (HI.)         797 

Notes  ai7D  Bbiefs. 

Gase;  liability  for  inducing  breach  of  con- 
tract. 798 

CASES  CEBTIFIEB. 

A  judge  has  sat  in  a  case  so  as  to  be  en- 
titled to  dissent  from  the  decision  and  cause 
the  case  to  be  certified  to  another  court  on 
the  ground  of  a  conflict  of  decisions,  notwith- 
standing the  fact  that  he  has  not  had  any 
consultation  with  the  other  judges  on  the 
merits  of  the  case,  where  he  was  on  the  bench 
when  the  case  was  argued  and  submitted, 
and  afterwards  agreed  with  the  other  judges 
that  the  decision  should  be  withheld  fcM*  a 
time,  and  on  learning  of  a  decision  rendered 
by  them  in  his  absence  promptly  sent  to  the 
judge  who  wrote  the  opmion  a  memorandum 
stating  that  it  was  in  conflict  with  another 
decision,  and  that  a  motion  for  rehearing 
ought  therefore  to  be  granted,  in  addition  to 
which  he  filed  a  dissenting  opinion  pending 
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the  motion  for  rehearing,  and  was  on  the 
bench,  but  not  consulted,  when  hU  associates 
overruled  that  motion  in  accordance  with  an 
agreement  they  had  previously  made  and  of 
which  they  had  notified  him.  State,  Hazel, 
Y.  Bland  (Mo.)  845 

CERTIFICATES. 

See  Ck)NTBACTS,  6. 


See  Taxes,  7. 

cum*  BAMAOES. 

See  Intoxicating  LiQtroBS,  4. 

CLUB. 

See  Intoxicating  Liquors,  1-3. 

COBE. 

See  Statx^ts,  6. 

COIXATERAL  SECURITY. 

See  Pledge  and  Coixatebal  Seoubitt. 

COIXEOE. 

See  Taxes,  2-4. 

COBOTT. 

See  Receivebs,  4. 


See  Conflict  of  Laws,  2. 

COMPIiAIKT. 

See  Pleading. 

CONBITION. 

See  Wills,  2,  3. 

CONFEBERATE  CERTIFICATE. 

See  Public  Lands,  2. 

CONFLICT  OF  LAWS. 

See  also  Heceivebs,  3,  4. 

1.  The  law  of  the  state  in  which  a  con- 
tract for  carriage  is  made  controls  as  to  its 
nature,  interpretation,  and  clfect  if  it  is  en- 
tire and  indivisible,  although  it  is  to  be  per- 
formed parti V  in  that  state  and  partly  in  an- 
other.    Illinois  C.  R.  Co.  v.  Beebe  (111.)  210 

2.  The  law  of  the  state  in  which  a  con- 
tract of  interstate  transportation  was  made, 
and  in  which  the  performance  begins,  cannot 
govern  the  contract  so  far  ai  it  conflicts 
with  the  Act  of  Congress  to  Regulate  Com- 
merce.   Southern  R.  Co.  v.  Harrison  (Ala.) 

385 

3.  Nonresident  creditors  of  a  corporation 
in  the  hands  of  a  receiver,  wlieii  tliey  are  not 
residents  of  the  state  in  which  the  receiver 
is  appointed,  have  the  same  right  to  contest 
the  receiver's  title  to  property  that  domestic 
creditors  have.    LinviUe  v.  Hadden    (Md.) 

222 

4.  A  conveyance  by  a  committee  of  the 
land  of  a  lunatic  is  not  valid  when  author- 
ized only  by  judgment  of  a  court  of  another 
state,  in  which  die  lunatic  and  the  commit- 
tee reside.    Hotclikisa  t.  Middlekauf  (Va.) 

806 
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5.  A  real-etstate  mortgage  made  by  a  for- 
eign corporation  to  nonresident  creditors  to 
secure  a  bona  fide  antecedent  debt  may  be 
held  valid  in  the  state  wheie  the  land  is, 
when  it  is  not  prohibited  ))y  the  statutes  of 
the  state  in  which  the  corporation  and  the 
creditors  reside,  although  the  judicial  de- 
cisions in  that  state  hold  such  a  mortgage  to 
be  an  unlawful  preference.  Nathan  v.  Lee 
(Ind.)  820 

Notes  and  Briefs. 

Conflict  of  laws;  as  to  real  estate;  as  to 
personalty.  405 

As  to  descent  and  alienation  of  real  prop- 
erty. 774 

Extra-territorial  force  of  statutes;  as  to 
corporate  powers;  as  to  preference  of  credi- 
tors. 820 

As  to  contract  for  transportation.  210,  386 

As  to  enforcement  of  stockholder's  liabil- 
ity. 096 

CONSPIRACY. 

See  also  Damages,  1. 

1.  Withdrawal  of  patronai^e  from  a  per- 
son by  members  of  an  association  by  con- 
certed action  beooniee  illegal  when  the  con- 
cert of  action  is  procured  by  the  coercion  of 
a  by-law  which  imposes  a  line  or  penalty  up- 
on any  member  who  violates  it.  Boutwell 
V.  Marr  (Vt.)  803 

2.  The  fact  that  members  of  an  associa- 
tion voluntarily  assumed  itii  obligations  in 
the  first  instance  does  not  make  legal  a  by- 
law which,  by  fine  or  penalty,  com^s  them 
to  act  in  concert  in  withdrawing  their  pat- 
ronage from  another  person.  Id. 

3.  Members  of  a  trade  association  who 
combine  to  induce  or  compel  other  persons 
not  to  deal  or  enter  into  contracts  with  one 
who  will  not  join  the  association  or  conform 
his  prices  to  those  fixed  by  the  association 
will  be  liable  for  the  injuries  caused  to  him 
b^  loss  of  business  resulting  from  such  com- 
bination.   Doremus  ▼.  HenneAsy  (111.)     797 

Notes  and  Briefs. 

Conspiracy;  to  cause  breach  of  contract; 
to  interfere  with  business.  798 

CONSTITimONAI.  I.AW. 

See  also  Cabbiebs,  33;  Tbial,  1,  2. 

1.  Judicial  powers  are  not  dele|^ated  to  a 
special  jurj  commissioner  by  providing  that 
he  shall  eliminate  from  the  jury  list  persons 
declared  by  law  to  be  unfit  or  disqualified  to 
sit  in  criminal  cases,  and  thus  prepare  a  list 
from  which  a  panel  of  fit  and  impartia.1  jur- 
ors may  be  chosen.    People  v.  lUiun  ( N.  Y. ) 

2.  A  curative  act  which  merely  takes 
away  the  privilege  of  pleading  usury  does 
not  change  the  agreement,  but  only  removes 
a  bar  to  its  enforcement,  and.  is  not  an  un- 
constitutional itepairmeDt  of  a  vested  right. 
Iowa  Sav.  A  L.  Asso.  v.  IJeidt  (Iowa)       689 

Ez  post  f  aeto  laws. 

3.  An  ear  post  facto  law  is  one  which  will 
increase  the  penalty  or  deprive  a  party  of 
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eubstantial  rights  or  privileges  to  which  he 
was  entitled  as  the  law  Blood  when  the  of- 
fense was  committed.  Murphy  v.  Com. 
(Mass.)  154 

4.  A  statute  requiring  the  approval  of 
the  governor  and  council  to  a  petmit  for  the 
release  of  a  convict  after  the  expiration  of 
the  minimum  term  of  his  sentence  is  not  an 
ex  post  facto  law,  but  relates  merely  to  a 
matter  of  procedure.  Id. 

5.  The  duration  of  a  sentence  is  not  un- 
cci*tain,  and  the  determination  of  the  term 
of  imprisonment  is  not  taken  from  the 
courts,  90  as  to  make  the  act  ex  post  facto 
as  applied  to  an  offense  previously  com- 
mittea,  merely  because  it  provides  for  a 
sentence  that  is  indeterminate  between  a 
maximum  and  minimum,  and  gives  the 
prison  commissioners,  after  the  minimum 
term,  power  to  release  the  prisoner  on  a  per- 
mit approved  by  the  governor  and  council. 

Id. 

6.  A  statute  which  alters  or  may  alter 
in  a  substantial  manner  the  positions  of 
those  committing  offenses  prior  to  its  pas- 
sage is  unconstitutional  as  to  such  an  offense, 
e^  en  if  it  is  possible  tihat  in  that  particular 
case  it  might  operate  more  beneficially  than 
the  prior  mw  would  have  operated.  Id. 

7.  Deductions  for  good  oonduct  and  per- 
mits to  be  at  liberty,  to  which  prisoners  who 
were  convicted  of  offenses  committed  w'hen 
Mass.  Stat.  1880,  chap.  218,  and  Mass.  Pub. 
Stat.  chap.  222,  §  20,  were  in  force,  are  en* 
titled  as  of  right  rather  than  by  favor,  for 
faithful  observance  of  the  rules  and  for  not 
having  been  subjected  to  punishment,  con- 
stituto  rights  which  cannot  be  taken  away 
or  interfered  with  to  their  disadvantage  bv 
subsequent  legislation.  id. 

8.  The  provision  of  Utah  Const,  art.  I, 
9  10,  that  in  courts  of  general  jurisdiction 
except  in  capital  cases  a  jury  shall  consist 
of  eight  jurors,  applies  to  a  prosecution  for 
an  onense  committed  before  the  adoption  of 
the  Constitution,  as  it  affects  the  procedure 
merely,  and  in  that  view  is  not  ex  post  facto 
when  applied  to  past  offenses.  State  v.  Bates 
(Utali)  3y 

Equality. 

9.  Statutes  exempting  building  and  loan 
associations  from  the  operation  of  the  usury 
law  are  not  unconstiturbional  as  class  legis- 
lation. Iowa  Sav.  &  L.  Asso.  v.  Heidt  (Iowa) 

689 

10.  The  exclusion  of  residents  of  the  stato 
who  are  not  taxpayers,  but  who  are  willing 
to  pay  the  license  tax,  from  fishing  in  the 
}.ublic  waters  of  the  state  as  taxpayers  are 
allowed  to  do  is  in  violation  of  Tex.  Const, 
art.  1,  i  3,  which  guarantees  equal  rights, 
and  prohibits  exclusive  separate  public 
emoluments  or  privileges,  except  in  con- 
sideration of  public  services.  Gustafson  v. 
State  (Tex.)  0i5 

11.  It  is  not  an  unconstitutional  discrim- 
ination acrainst  persons  wJ»o.\are  to  be  tried 
in  .a  criminal  branch  of  the.  court  to  require 
them  to  be  tried  by  jurors*  taken  from  the 
body  of  the  county  wnosc  general  qualifica- 
tions   have   been   more   particularly    ascer- 

4.^  L.  R.  A. 


t&ined  by  a  special  jury  commissioner,  but 
who  are  still  subject  to  judicial  inquiry  aa  tc 
their  qualifications  and  impartiality  as  ia 
the  case  of  an  ordinary  panel.  People  t. 
Dunn  (N.  Y.)  247 

12.  Jury  trials  by  a  jury  of  less  than 
twelve  under  state  laws  in  a  state  court  does 
not  violate  U.  S.  Const.  14th  Amend.  $  I, 
making  all  persons  IxM-n  or  naturalized  in 
the  United  States  and  subject  to  its  juris- 
diction citizens  of  the  United  States  and  of 
the  state  wherein  they  reside,  and  declarlDg 
that  no  state  shall  make  or  enforce  any  law 
abridging  the  privileges  or  immunities  of 
the  citizens  in  the  United  States.  State  t. 
Bates  (Utah)  33 

13.  A  statute  providing  for  labels  and 
trademarks  of  asaociatir.ns  or  unions  of 
working  men  does  not  violate  a  constitutional 
provision  against  special  laws  granting  ex- 
clusive privileges,  although  it  ^rives  to  the 
associations  or  unions  pilvileges  denied  to 
single  individuals.  Schmalz  v.  WooUey  (X. 
J.  £rr.  &  App.)  SO 

Dne  process  of  law. 

14.  What  was  due  process  of  law  be- 
fore the  adoption  of  the  Federal  Constitution 
continues    such.    State   v.    Sponaugle    (W. 

Va.)  727 

15.  Due  process  of  law  is  not  denied  by  re- 
quiring the  jury  in  a  criminal  oase  to  be 
composed  of  persons  taken  from  the  body  se- 
lected by  a  special  oomniissioner  of  jurors 
from  the  general  list.  People  v.  Dunn  (N. 
y.)  247 

16.  Due  process  of  law  within  U.  S.  Const 
14th  Amend.  §  1,  declaring  th&t  no  state 
shall  deprive  any  person  ci  life,  liberty,  or 
property  without  due  process  of  law,  is  not 
denied  by  Utah  Const,  art.  1,  §  10,  providing 
that  in  courts  of  general  jurisdiction,  exsX^i 
in  capital  cases,  a  jury  shall  consist  of  eight 
jurors.    State  t.  Bates  (Utah)  33 

17.  "Due  process  of  law"  guaranteed  by 
Utah  Const,  art.  1,  §  7,  is  not  infringed  by  S 
10  of  the  same  article  declaring  that  in 
courte  of  general  jurisdiction,  except  in  cap- 
ital caseS)  a  jury  shall  consist  of  eight  jj- 
rors.  W- 

18.  A  judicial  hearing  U  not  necessary  to 
due  process  of  law  in  matters  of  taxation. 
State  V.  Sponaugle  (W.  Va.)  727 

19.  The  forfeiture  of  land  under  W.  Va. 
Const,  art.  13,  §  6,  for  the  failure  of  the 
owner  to  enter  it  for  taxation  during  nre 
successive  years,  does  not  violate  the  pro- 
vision as  to  due  process  of  law  in  the  Fed- 
eral Constitution,  as  such  forfeitures  vere 
a  part  of  the  law  of  the  land  before  the  pro- 
vision of  the  Federal  Constitution  v^ 
adopted.  I^ 

20.  To  compel  persons  to  accept  the  de- 
cision of  a  statutory  umpire  as  to  the 
weight  of  grain,  and  preclude  them  from 
showing  error  in  his  weight,  whether  it  i» 
the  result  of  baa  faith  or  not,  would  be  t 
deprivation  of  property  without  due  profe« 
of  law.  Vega  S.  S.  Co.  t.  Consolida:^i 
Elevator  Co.   (Minn.)  8^3 

21.  An  absolute  right  of  a  oorporatioii  to 
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nse  the  street-railway  traoks  of  another  cor- 
poration cannot  be  burdened  by  a  subsequent 
statute  90  as  to  make  the  exercise  of  the 
right  depend  on  the  consent  of  abutting  own- 
ers. Ingersoll  ▼.  Nassau  Elec.  R.  Ck>.  (N. 
Y.)  236 

Police  powers. 

22.  An  ordinance  prohibiting  any  proeti- 
tute  from  being  on  the  streets  or  alleys  of  a 
city  between  the  hours  of  7  o'clock  p.  m.  and 
4  o'clock  A.  M.,  without  any  reasonable  ne- 
cessity therefor,  is  a  valid  exercise  of  the  po- 
lice power  under  a  statute  giving  authority 
to  '' restrain  and  punish  prostitutes."  Dunn 
V.  Cora.  (Ky.)  701 

23.  Forbidding  all  but  duly  appointed 
agents  of  transportation  companies  fromen- 
g.iging  in  the  business  of  ticket  broker  is  a 
violation  of  the  liberty  guaranteed  to  citi- 
zens by  the  Constitution,  which  is  not  jus- 
tified by  the  police  power  of  the  state.  Peo- 
ple, Tvroler,  T,  Warden  of  New  York  City 
Prison  (N.  Y.)  264 

24.  The  owner  of  land  over  which  a  brook 
flows  is  not  deprived  of  property  without 
compe<nsation  by  Vt.  Stat.  §  4568,  allowing 
fish  and  game  oommissioners  to  place  fish  in 
the  stream  to  prohibit  fishing  therein  for 
not  more  than  three  years,  and  by  other  pro- 
visions that  make  the  waters  public  for  at 
least  ^ve  years  longer,  but  such  provisions 
are  justified  by  Vt.  Const,  chap.  1,  art.  5. 
as  a  regulation  of  the  internal  police,  and 
chap.  2,  §  40,  giving  the  inhabitants  of  the 
state  the  right  to  fish  "in  all  boatable  and 
other  waters  (not  private  property)  under 
proper  regulations,  to  be  hereafter  made  and 
provided  by  the  general  assembly."  btate 
V.  Theriault  (Vt.)  290 

Notes  aitd  Bbiefs. 

See  also  Tbial. 

Changing  punishment  as  eae  post  facto 
law.  155 

Police  power  to  restrict  business;  in 
case  of  ticket  brokers.  264 

Due  process  in  forfeiture  for  violation 
of  tax  laws.  72S 

Statute  making  certain  evidence  con- 
clusive. 843 

CONTAGIOUS  DISEASE. 

See  Husband  and  Wife,  2. 

CONTEMPT. 

See  also  Paboon. 

1.  The  supreme  oourt  retains  jurisdiction 
to  punish  for  contempt  one  making  a  publi- 
cation tending  to  emoarrass  it  in  the  deci- 
sion of  a  case,  even  after  the  rendition  of  an 
opinion  and  the  time  for  rehearing  has 
elapsed,  if  time  still  remains  for  application 
for  modification  of  the  opinion,  which  is 
made  soon  after  the  article  is  published. 
State  V.  Tugwell  (Waah.)  717 

2.  Punishment  for  contempt  may  be  im- 

f>ased  uiK>n  one  who,  pending  a  suit,  pub- 
ishes  articles  which  will  tend  to  embarrass 
the  court  in  deciding  it,  where  the  statutet» 
have  adopted  the  common  law  governing  iAie 
punishmont  of  contempts.  Id. 

43  L.  R.  A. 


3.  Liability  to  punishment  for  contempt 
for  publishing  articles  tending  to  embarrass 
the  court  pending  a  suit  is  not  taken  away 
by  a  constitutional  provision  giving  every 
person  the  right  to  freely  write  and  publish 
on  all  subjects,  being  responsible  for  abuse 
of  that  right.  •  Id. 

4.  A  newspaper  article  published  before 
the  final  determination  of  a  cause,  stating 
that  the  decision  rendered  is  "rotten,"  that 
the  jud^e  who  rendered  it  had  no  mind,  and 
intimating  that  he  was  corrupt 'and  that  he 
misstated  the  facts,  is  a  contempt  of  oourt. 

Id. 
Notes  and  Bbiefs. 

'Contempt;  by  •  publication  respecting 
pending  action;  how  long  pendency  of  action 
continues.  717 

CONTRACTS. 

See  also  Action  ob  Suit,  1;  Case; 
CoNi^LicT  OF  Laws,  1;  Injunction,  I; 
Judicial  Sale;  Masteb  and  Sebvant^ 
1,  2;  Municipal  Cobpobations,  1,  2: 
Specific  Pfbfobmance;  Venpob  and 
Pubchaseb,  1-3. 

1.  The  extension  of  the  time  for  payment 
of  a  mortgage,  made  by  a  written  agreement 
which  is  not  based  on  any  new  consideration, 
is  invalid.    Olmstead  v.  Latimer  (N.  Y.) 

685 

2.  An  instrument  written  and  signed  by 
one  person  for  another,  in  his  presence  and 
by  his  direction,  is  sufficient  to  bind  him, 
under  the  statute  of  frauds,  without  any 
written  authority  to  sign  for  hiuL  Morton 
V.  Murray  (111.)  520 

3.  An  oral  agreement  to  give  property  by 
will  to  children  who  become  members  of  the 
household  of  the  promisor  and  give  him 
their  services,  and  also  sell  real  estate  at  a 
sacrifice  and  pay  over  the  proceeds  to  him» 
in  consideration  of  his  promise,  is  teken  oul 
of  the  fttetute  of  frauds  by  the  fact  thaL  the 
value  of  their  society  and  services  cannot  be 
measured  in  money,  and  they  cannot  be  re- 
stored to  tibe  former  position  with  respect 
to  their  property.  Svanburg  v.  Fosseen 
(Minn.)  427 

4.  An  agreement  of  husband  and  wife  to 
convey  by  deed  or  will  all  their  property, 
both  real  and  personal,  which  the;^  may  own 
at  the  time  of  their  death,  will  include  all 
they  own  jointly  or  separately.  Id. 

5.  A  joint  promise  by  the  purchasers  of 
real  estate  to  pay  the  prioe  cannot  be  modi- 
fied by  a  misteken  construction  placed  upon 
the  writing  by  the  holder  and  makers,  that 
each  is  to  be  liable  for  his  share  only.  Sully 
V.  Campbell  (Tenn.)  161 

6.  A  promise  to  pay  certificates  on  con- 
dition that  all  certificates  of  similar  import 
should  be  paid  pro  rata,  and  no  preference 
given  to  any  of  them  over  others,  entitles  the 
holder  of  such  oertificates,  when  all  the 
others  have  been  surrendered  and  extin- 
guished, only  to  such  amount,  if  any,  at§ 
was  paid  on  the  others,  if  they  were  surren- 
dered without  fraud  or  collusion.  Pistel  v. 
Imperial  Mut.  L.  Ine.  Co.   (Md.)  219 

7.  The  mere  expression  of  dissatisfaction! 
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with  an  article  furnished  under  a  contract 
providing  that  it  shall  be  satisfactory  will 
not  justify  a  termin:i*tion  of  the  contract,  if 
there  was  not  an  actual  dissatisfaction. 
Worthington  v.  Givin   (AJa.)  382 

8.  A  promise  to  pay  an  acknowledged  in- 
debtedness %t  such  times  and  in  such  sums 
as  the  debtor  ''might  feel  able  to  pay"  create? 
a  l^al  and  moral  obligation  to  pay  when  uhe 
debtor  is  able,  and,  although  the  debtor  is 
made  the  judge  of  that  fact^  his  judgment 
must  be  honestly  exercised.  Pistel  v.  Im- 
perial Mut.  L.  Ins.  Co..  (Md.)  219 

0.  The  fact  that  a  small  quantity  of  ore 
delivered  under  a  contract  providing  for  suc- 
cessive shipments  of  ore  free  from  forei^ 
substanoes  was  not  free  from  them  does  not 
justify  an  abandonment  of  the  entire  con- 
tract.   Worthington  v.  Gwin  (Ala.)     '  382 

10.  County  warrants  indorsed  "Not  paid 
for  want  of  funds,"  upon  which,  by  Hill's 
(Or.)  Ann.  Laws,  §  2455,  interest  is  payable 
at  the  legal  rate,  are  thereby  made  contracts 
on  which  the  rate  of  interest  cannot  be  de- 
creased by  subsequent  statute.  Seton  v. 
Hoyt   (Or.)  634 

NoTss  AND  Briefs. 

See  also  Bills  and  Notes. 

Contracts;  construction  of;  vagueness  and 
uncertainty  of.  219 

To  make  will;  to  leave,  property  to  adopted 

child.  r     r       ^  r^^^ 

Liability  on  warrants.  634 

As  affected  by  change  of  rate  of  interest. 

031 

Statute  of  frauds  as  to  writing  signed  by 

agent.  630 

Performance  as  affecting  statute  of 
frauds;  in  case  of  contract  to  live  with  per- 
son during  life.  427 

Estoppel  against  defense  of  nonperform- 
ance. (tSl 

Recovery  on  quantum  meruit  for  part  per- 
formance; when  performcnce  impossible. 

811 
Relief  against,  for  mistake.  843 

Termination  of,  by  default.  382 

OOirVXNT. 

See  Taxes,  6. 

oomnsBSioN. 

See  Tboveb. 

OOKVICT8. 

See  Constitutional  Law,  4,  7. 

CORPORATIONS. 

See  also  Conflict  of  Laws,  5 ;  Courts, 
4;  Injunction,  2,  3;  Insurance;  Re- 
ceivers. 

1.  The  absence  of  a  fraudulent  intent  is 
no  defense  to  a  corporation  in  a  suit  for 
wroxigfully  assuming  and  using  a  name  be- 
longing to  another.  Armington  v.  Palmer 
(R.  L)  95 

2.  A  purchase  of  the  plant,  machinery, 
ilock,  and  such  visible  property  of  a  manu- 
43L.R.  A. 


facturing  corporation,  although  it  carries 
the  right  to  use  the  name  of  the  articles 
manufactured,  *does  not  give  the  purchaser 
the  right  to  take  the  name  of  the  corpora- 
tion. Id. 

3.  A  vote  of  a  corporation  which  is  pure- 
ly voluntary  and  without  consideration,  to 
^ive  the  use  of  the  corporate  name  to  a  new 
corporation  which  has  previously  purchased 
the  plant  of  the  former,  is  ineffectual  a^^ 
against  a  minority  who  do  not  consent.      Id. 

4.  A  corporation  which  still  has  a.?9et<i 
consisting  of  accounts  and  bills  and  note<« 
receivable,  whidi  were  excepted  from  a  sale 
of  the  remainder  of  the  corporate  property, 
can,  without  showing  actual  damage,  re 
strain  the  use  of  its  name  by  another  cor- 
poration which  has  purchased  the  plant  and 
19  continuing  the  business  of  the  former.  Id. 

5.  A  oorporation  is  liable  in  damages  to 
anyone  purchasing  for  value,  without  no- 
tice, spurious  stock  issued  by  reason  of  its 
neglect  to  observe  care  in  the  issue  of  the 
certificates  of  stock  and  bupervise  its  agent 
charged  with  the  performance  of  such  dutr. 
Cincinnati,  N.  O.  k  T.  P.  R.  Co.  v.  CitiaenV* 
Nat.  Bank  (Ohio)  777 

6.  That  a  certificate  of  stock  is  issued  in 
favor  of  the  secretary  of  the  oorporation  is 
not  sufficient  to  put  a  purchaser  upon  in- 
quiry as  to  whether  he  is  rightfully  the  own- 
er, where  no  other  mode  of  issuing  stock  than 
by  the  president  or  the  secretary  under  the 
corporate  seal  is  provided,  and  neither  the 
secretary  nor  the  president  is  prohibited 
from  holding  stock.  Id. 

7.  A  purchaser  of  a  certificate  of  stock 
in  open  market,  without  knowledge  of  any 
fraud  in  its  issue,  is  entitled  to  have  it 
transferred  to  him  on  the  books  of  the  com- 
pany without  regard  to  the  facts  relating  to 
any  fraud  or  irr^ularity  in  its  issuance. 

Id. 

8.  A  foreign  insurance  company  is  not 
made  a  corporation  of  the  District  of  Co- 
lumbia b^  naving  an  agency  and  doir.|r 
business  in  the  District,  in  compliance  with 
the  act  of  Confess  of  1887,  chap.  46,  §  4. 
which  subjects  it  to  process  when  served  on 
the  agent.  Clark  v.  Mutual  Reserve  Fund 
L.  Asso.  (D.  C.  App.)  390 

Notes  akd  Briefs. 

See  also  Coxtbts. 

» 

Corporations;  conflict  of  names  of.        9S 

Distinguished  from  the  stockholders.    659 

Ultra  vires  acts  of;  notice  of  limitation 
of  powers;  officers  as  special  agents  of.    423 

Rights  of  bona  fide    purchasers    of    cor- 
porate stock  fraudulently  issued.  7S0 

CORPSE. 

1.  The  disposal  of  the  body  of  a  person 
who  has  not  made  any  testamentary  prori- 
sion  therefor  cannot  be  taken  away  from  his 
widow  and  given  to  a  stranger  to  his  blood. 
O'Donnell  v.  Slack   (Cal.)  3SS 

2.  Neither  the  court  in  probate  nor  the 
personal  representative  has  any  right  to  the 
Dody  of  a  deceased  person  who  has  made  do 
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testamentary  provision  on  th«  subject,  nor 
any  right  to  control  the  manner  of  dispos- 
ing of  the  remains,  or  to  dictate  the  place  of 
interment.  Id. 

CORRUPTION. 

vSee  Action  ob  Suit,  2. 

COTENANCY. 

Temporary  retention  of  leased  prem- 
ises by  a  firm  of  tenants,  under  a  permit 
from  one  of  the  firm  who  ib  a  tenant  in  com- 
mon of  the  premises,  owning  an  undivided  one 
fourth,  will  not  have  the  effect  of  renewing 
the  lease, — especially  when  the  lessees  had 
a  right  to  assume  that  their  copartner  had 
authority  to  give  the  permit  because  he  had 
made  the  lease  to  the  firm  in  the  first  place, 
and  his  cotenant  had  adopted  it  and  thus 
recognized  his  authority  to  make  it  in  his 
behalf.    Valentine  v.  Healey  (N.  Y.)       667 

COUNTY. 

See  Interest. 

COURTS. 

See  also  Contempt;  Judgment,  5;  Of- 
ficers, 3,  4. 

1.  A  judge  may  be  considered  as  sitting 
in  a  c>ase  without  taking  part  in  it  at  every 
stage.     State,  Hezel.  v.  Bland  (Mo.)         845 

See  also  Cases  Certtfted. 

2.  County  and  circuit  courts  are,  so  far 
as  their  jurisdiction  is  concurrent,  courts  of 
the  same  grade  or  class  within  the  meaning 
of  a  constitutional  provision  requiring  laws 
relating  to  such  courts  and  regulating  their 
practice  to  be  general  and  uniform  through- 
out the  state.     McClain  v.  Williams  (S.  D.) 

287 

3.  The  circuit  court  of  one  county  having 
jurisdiction  of  the  parties  and  the  original 
c•ont^ove^^y  has  jurisdiction  to  decree  a  sale 
of  land  in  another  county  as  incidental  to 
the  relief  originally  sought.  Doty  v.  De- 
popit  Bldg.  &  L.  Aftso.  (Ky.)  551 

4.  A  suit  to  enjoin  a  foreign  insurance 
cfimpany  to  which  all  assessments  are  pay- 
able at  its  home  office,  but  which  has  an 
ajjcncy  and  carrier  on  business  within  the  ju- 
risdiction of  the  court,  against  collecting 
from  a  re<^ident  therein  any  excessive  and  il- 
l(\iral  asftes.sinent«,  and  against  forfeiting  his 
luilicy  for  nonpayment  of  su?h  asse<»«?menta, 
while  seeking  also  an  accoiintin;^  and  a  dis- 
c(..very  of  the  books  and  paoer^  of  the  corpo- 
ration, and  a  determination  of  the  true  basis 
of  assessments,  is  beyond  the  power  or  juris- 
diction of  a  court  of  equity,  as  the  relief 
sought  would  require  the  control,  direction, 
and  revision  of  the  internal  affairs  of  the 
corporation.  Clark  v.  Mutual  Reserve  Fund 
L.  Asso.  (D.  C.  App.)  390 

5.  The  court  cannot  interfere  with  tl»e 
refusal  of  the  railroad  oommission,  under 
Ry.  Const.  §  218,  to  allow  a  less  charge  for 
a  longer  than  for  a  shorter  haul,  as  it  is  per- 
mitted to  do  in  special  cases  by  that  section. 
Louisville  &  N.  R.  Co.  v.  Coin.   (Ky.)       541 

6.  A  resolution  bv  which  a  common  coun- 
cil  undertakes  to  make  a  compromise  with 
43  L.  R.  A. 


a  contractor  to  whom  somethinsr  is  equitably 
due,  though  perhaps  nothing  legally,  on  a 
contract  imperfectly  performed,  does  not  con- 
stitute a  legislative  act,  but  is  part  of  the 
administrative  duties  of  Iho  council,  which 
may  be  declared  void  for  fraud  and  corrup- 
tion.   Weston  V.  Syracuse  (N.  Y.)  078 

7.  It  is  the  duty  of  the  courts  to  examine 
legislation  complained  of  as  a  violation  of 
the  rights  secured  to  the  citizens  by  the  Con- 
stitution, for  the  purpose  of  ascertaining 
whether  the  health,  morals,  safety,  or  wel- 
fare of  the  public  justifies  its  enactment  un- 
der the  police  power  of  the  state.  People, 
Tyroler,  v.  Warden  of  New  York  City  Prison 
(N.  Y.)  264 

8.  Bitter  and  intense  feeling  against 
township  trustees,  in  the  communities  where 
they  reside,  cannot  be  considered  by  the 
courts  in  determining  the  validity  of  an  act 
extending  the  time  for  the  election  of  their 
successors.  State,  Harrison,  v.  Menaugh 
(Ind.)  408 

Notes  and  Bbiefs. 

Courts;   interference  with  internal  man- 
agement of  foreign  corporation.  301 

Power  to  make  order  as  to  lands  in  other 
state.  806 

When  judge  is  sitting  in.  a  case.  846 

COVENANT. 

See    also    Bankruptcy;     Biixs    and 
Notes,  2;  Landlord  and  Tenant,  2. 

An  eviction,  either  actual  or  construc- 
tive, is  necessary  before  a  cause  of  action 
arises  on  a  covenant  of  warranty.  Wight  v. 
Gottschalk  (Tenn.)  183 

CRIMINAL  ULW. 

See  also    Constitutional    Law,   3-7, 
Notes  and  Briefs  ;  Statutes,  8 ;  TniAL. 

1.  Imprisonment  for  a  felony,  terminated 
by  an  unconditional  pardon,  is  not  to  be  re- 
garded as  one  of  the  two  former  imprison- 
ments for  felony  required  by  2  Bates*s  (Ohio) 
Ann.  Stat.  §§  7388-11,  to  place  the  accused 
in  the  categorv  of  habitual  criminals.  State 
V.  Martin  (Ohio)  94 

2.  An  ordinance  allowing  imprisonment 
without  giving  a  person  convictea  an  oppor- 
tunity to  pay  a  fine  in  lieu  thereof  is  void, 
where  the  charter  of  the  town  authorizes  im- 
prisonment only  in  default  of  payment  of  a 
fine.     Calhoun  v.  Little  (Ga.)  630 

CURATIVE  ACTS. 

See  Constitutional  Law,  2. 


CUSTOM. 


Notes  and  Briefs. 


Custom;    as  affecting  carrier's   contract. 

286 

DAMAGES. 

See  also  Carriers,  31. 

1.  Fxemplary  damages  cannot  be  recov- 
ered in  an  action  against  the  several  mem- 
bers of  an  association  for  acting  in  concert 
to  withdraw  their  patronage  from  a  dealer, 
when  some  of  them  have  been  coerced  by  a 
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Dead  Bodt^Demuhker. 


by-law  which  imposed  a  penalty  for  its  vio- 
lation.    Boutwell  V.  Marr  (Vt.)  803 

2.  Punitive  damages  are  recoverable 
against  a  telegraph  company  for  the  ma- 
licious transmi fusion  of  a  libelous  message 
over  its  wires  by  its  agent  within  the  scope  of 
his  employment.  Peterson  v.  Western  U. 
Teleg.  Co.  (Minn.)  581 

3.  The  expenditure  for  rails  for  a  side 
track  to  be  used  in  mining  may  be  included 
in  the  damages  for  breach  of  a  mining  oon- 
tract.     Worthington  v.  Gwin  (Ala.)         382 

4.  A  stipulation  that  the  damages  for 
breach  of  contract  in  quitting  the  service  of 
a  contractor  for  loading  and  unloading  ves- 
sels and  cars  upon  docks  shall  be  the  loss  of 
fifteen  days*  wages  is  justified  by  the  uncer- 
tainty as  to  the  injury  that  may  be  caused 
thereby  to  the  employer's  busiuess.  Fisher 
V.  Walsh  (Wis.)  810 

5.  The  enhancement,  because  of  fright,  of 
the  damages  sustained  by  a  passenger  on 
whom  a  drunken  man  is  thrown  in  a  car 
while  another  drunken  man  is  being  removed 
from  the  car,  must  be  limited  to  the  fright 
caused  by  the  personal  contact  with  the 
former,  and  cannot  extend  to  the  fright  re- 
sulting from  the  general  disturbance.  Spade 
v.  Lynn  &  B.  R.  <S).  (Mass.)  832 

C.  Three  hundred  dollars  damages  is  ex- 
cessive for  puttibg  a  passenger  off  a  train  for 
attempting  to  ride  after  the  time  limited  on 
the  ticket  has  expired,  although  the  limita- 
tioTi  was  unlawful,  if  no  force  was  used,  or 
purpose  to  humiliate  was  shown, and  the  pas- 
een^er  was  within  a  few  miles  of  his  desti- 
nation, which  he  reached  without  further 
outlay  only  five  hours  later  than  he  would 
had  Uie  train  carried  him.  Louisville  ^  N. 
R.  (Do.  V.  Turner  (Tenn.)  140 

7.  The  measure  of  damages  for  wrongful 
ejection  from  a  street  car  is  not  limited  to 
the  price  of  a  ticket  for  another  fare  w*hich 
plaintiff  had  in  his  possession  and  might 
have  used,  where  the  conductor,  instead  of 
ascertaining  definitely  whether  or  not  plain- 
tiff had  paid  his  fare,  which  might  have 
teen  done  by  a  few  moments'  investigation, 
charged  him  with  attempting  to  beat  the 
company,  and  thus  placed  him  in  a  position 
where  the  use  of  another  ticket  would  be 
an  apparent  admission  of  the  charge. 
Sprenger  v.  Tacoma  Traction  Co.   (Wash.) 

70« 

8.  Damages  for  pain  and  suffering  can- 
not l)e  allo\Yed  in  an  action  for  the  negligent 
killing  of  a  passenger  in  a  railroad  accident 
where  the  force  o?  the  collision  was  such 
tha^  many  passengers  were  instantly  killed 
and  there  is  nothing  to  show  that  the  death 
for  which  the  acticwi  was  brought  was  not 
instantaneous  or  that  deceased  was  conscious 
after  the  shock.  Sweetland  v.  Chicago  ot  G. 
T.  R.  Co.  (Mich.)  568 

9.  The  damages  for  failure  to  furnish 
cars  to  ship  property  in  fulfilment  of  a  con- 
tract are  the  profits  which  the  siiipper  would 
have  made  on  the  contract  if  the  cars  had 
been  furnished.  Houston,  E.  &  W.  T.  R.  Co. 
V.  Campbell  (Tex.)  223 

10.    A  verdict   of   $2,000    for  the  lil)elous 
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transmission  of  a  telegram  by  one  agent  or 
employee  of  the  telegraph  company  to  an- 
other is  excessive,  where  the  plaintiff  him- 
self was  the  only  person  to  wnom  the  con- 
tents of  the  message  were  divulged  by  the 
agent  who  received  it*  Peterson  v.  Western 
U.  Teleg.  Co.  (Minn.)  581 

11.  The  sendee's  damages  for  failure  to 
properly  deliver  a  telegram  are  limited  to 
what  might  reasonably  have  been  in  contem- 
plation of  the  parties,  but  will  include  com- 
pensation for  all  injurious  results  wnich 
flow  therefrom  by  ordinary  natural  aequenre 
without  the  interposition  of  any  other  ne^ 
ligent  act  or  overpowering  force.  jjlcPedc  v 
Western  U.  Teleg.  Co.   (Iowa)  214 

12.  Damages  for  failure  to  promptly  de- 
liver a  telegram  advising  the  sendee  ol  the 
whereabouts  of  a  fugitive  from  justice  may 
include  loss  of  a  reward  offered  for  tSve  cap 
ture,  although  the  message  did  not  contain 
suoh  information  on  its  face,  if  the  compar.y 
knew  that  it  was  important  and  that  the  sen- 
dee was  e3q>ecting  a  messa^^e  relating  to  such 
capture,  and  altnough  neither  the  company 
nor  the  sendee  knew  at  the  time  of  the  offer 
of  reward,  since  the  company  was  charged 
with  knowledge  that  the  reward  might  be 
made  and  that  negligence  might  result  in  h^ 
loss.  Id. 

Notes  and  Bbiefs. 

Damages;  punitive  for  act  of  servant. 

oSl 

Punitive  for  ejection  of  passenger.        137 

For  carrj'ing  passenger  past  station;  in- 
jury at  hotel  while  waiting  to  return.      402 

For  default  as  to  telegram.  215 

For   pledgee's   conversion  of    property  by 
invalid  sale.  76"j 

BEAD  BOBT. 

See  Corpse. 

BEATH. 

See  also  Damages,  8 ;  Evidence,  4. 

Notes  and  Briefs. 

Death;  causes  of  action    for    wrongfully 
causing.  5t)S 

DEBTOR  ANB  CREDITOR. 

The  fact  that  creditors  are  nonresi- 
dents will  not  affect  the  question  of  tbe  va- 
lidity of  a  mortgage  made  to  them  as  aijain-i 
other  creditors.    N"athan  v.  Lee    (Ind.) 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  1. 

DEMAND. 

See  also  Bills  and  Notes,  5. 

Notes  and  Briffs. 

Demand ;    before    sale    of     property   by 
pledgee.  '^'-^ 

DElffURRER. 

See  Pleading,  7,  8. 
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DEVISE. 

See  Wnxs. 

BISOBDEBLT  PERSONS. 

See  Constitutional  Law,  22. 

DITCH. 

See  Easements,  2. 

DIVORCE. 

See  Wills,  2,  3. 

DRATS. 

See  HiOHWATS,  2« 

DRUGGIST. 

See  Assault. 

DUE  PROCESS. 

See  Constitutional  Law,  16. 

DURESS. 

See  Husband  and  Wife,  Notes   and 
Briefs. 

EASEMENTS. 

See  also  Injunction,  6. 

1.  The  doctrine  of  prescription  is  not  ap- 

Jlieable  to  percolating  water.     Wheelock  v. 
aeobs  (Vt.)  105 

2.  A  prior  appropriator  who  owns  a  ditcn 
across  lands  subsequently  patented  by  the 
state  to  another  person  has  the  right  to  en- 
ter on  such  lands  to  clean  and  repair  the 
ditch.    Carson  v.  Gentner  (Or.)  130 

3.  The  fact  that  electric-light  wires  are 
about  14  feet  above  the  surface  of  a  private 
alley  over  which  they  are  strung  without 
right  will  not  prevent  the  court 'from  or- 
dering their  removal, — especially  when  they 
might  interfere  with  the  operations  of  the 
fire  depai-tment,  and  obstruct  the  transfer  of 
freight  or  other  materials  to  and  from  the 
second-story  windows  of  a  building.  Car- 
penter V.  Capital  Electric  Co.  (111.)  645 

4.  Electric-light  wires  and  the  cross  arm 
attached  to  a  pole  which  stands  outside  of  an 
alley  cannot  be  lawfully  extended  over  a 
private  alley  the  easement  of  which  is  con- 
fined to  abutting  o\VTier8,  although  it  is  done 
to  furnish  electric  light  to  one  of  the  parties 
entitled  to  the  easement,  but  without  the 
eons»ent  of  the  others.  Id. 

EliECTIONS. 

See  Voters  and  Elfctions. 

EliECTRICAL     USES     AND     APPLI- 
ANCES. 

^  See  Easements,  3,  4:  Evidence,  9,  10, 
*  35;  Highways,  1. 

ZSI^OTRIC  LIGHTS. 

See  Eminent  Domain,  5. 

ZXEVATORS. 

See  Statutes,  7;  Subrogation;  Ware- 
housemen; Weights. 

EMINENT  DOMAIN. 

1.  The  constitutional  provision  against 
4n  L.  R.  A. 


taking  private  property  for  public  use  with- 
out just  compensation  applies  to  money  as 
well  as  other  property,  and  prevents  a  mu- 
nicipal tax  on  property  or  ousinese  so  sit- 
uated that  it  can  receive  no  protection  or 
benefit  from  the  municipality.  Kaysville 
V.  Ellison  (Utah)  81 

2.  A  change  of  a  county  road  to  a  city 
street  in  consequence  of  the  incorporation 
of  the  city  does  not  impose  an  additional 
servitude  upon  the  real  property  over  which 
the  highway  i«  constructed,  so  as  to  require 
any  new  condemnation.  Huddleston  v. 
Eugene  (Or.O  444 

3.  An  electric  motor  street  railway  built 
upon  street  grade,  doing  no  special  injury  to 
the  fee,  is  not  an  imposition  of  a  new  or  ad- 
ditional servitude  upon  the  highway  for 
which  the  owner  of  the  fee  is  entitled  to  com- 
pensation,— especially  when  the  law  at  the 
time  when  the  street  was  made  authorized 
the  use  of  electricity  by  street  railways. 
Birmingham  Traction  Co.  v.  Birmingham 
Ry.  &  Elec.  Co.  (Ala.)  233 

4.  Laying  an  electric  street-car  track  on 
a  turnpike  within  about  7  feet  of  a  building 
does  not  entitle  the  abutting  owner  to  com- 
l>cnsation,  although  it  prevents  teams  from 
standing  in  front  of  his  place  of  business  as 
they  have  formerly  been  able  to  do.  Ash- 
land &  C.  Street  R.  Co.  y.  Faulkner  (Ky.) 

554 

5.  Poles  for  eleotrio-light  wires  are  not 
additional  burdens  upon  the  fee  of  a  country 
highway  in  a  town  which  has  granted  the 
right  to  maintain  the  wires  and  contracted 
for  lighting  the  streets  with  the  electric 
lights,  as  light  may  bo  necessary  for  the 
safe  use  of  the  streets.  Palmer  v.  Larch- 
mont  Elec.  Co.  (N.  Y.)  672 

Notes  and  Bbiefs. 

Eminent  domain;  injury  to  abutting  own- 
er by  laying  street  railway  near  side  of 
street: — (I.)  General  principles;  (II.)  ef- 
fect of  title  to  bed  of  street;  (III.)  extent 
of  right  to  compensation;  (IV.)  damages; 
(V.)  the  California  statute.  554 

Rights  of  abutting  owners  as  to  use  of 
street  railway  by  second  company.  236 

Additional  servitude  on  highway;  chang- 
ing road  to  city  street.  444 

Additional  burden  of  electric-light  poles 
in  highway.  673 

EQUITY. 

See  also  Action  ob  Suit,  1;  Injunc- 
tion. 

1.  The  aid  of  equity  to  enforce  a  claim 
against  a  decedent's  estate  cannot  be  sought 
until  the  claim  has  been  established  at  law. 
Smith  V.  Smith  (III.)  403  . 

2.  Equity  has  jurisdiction  of  a  suit  to 
obtain  the  cancelation  and  surrender  of  a 
receipt  renewing  a  laps<^d  life  insurance  pol- 
icy, which  was  obtained  by  fraud,  although 
the  fraud  would  be  a  good  defense  to  the 
pending  action  at  law  on  the  policy.  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Dick  (Mich.) 

55a 
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Notes  and  Briefs. 

Equity;  jurisdiction  as  to  cancelation  of 
irfitrument.  56G 

Adequate  remedy  at  law.  855 

E8TOPPEI<« 

1.  An  estoppel  in  paU  arises  whenever  an 
act  is  done  or  a  statement  mcule  by  a  party, 
the  truth  or  efficacy  of  wliich  it  would  be  a 
fraud  on  his  part  to  controvert  or  impair. 
American  Gas  A  V.  M.  Co.  v.  Wood  (Me.) 

449 

2.  The  acceptance  of  the  decree  in  a  di- 
vorce suit  by  a  defendant  oyer  whom  no  ju- 
ripdiction  was  obtained  and  his  remarrying, 
do  not  estop  him  from  disputing  the  validi^ 
of  a  8ubse<]^uent  ex  parte  proceeding  in  the 
divorce  suit,  by  which  the  judgment  is 
opened  and  a  decree  for  alimony  entered 
against  him.  Hekking  v.  Pfaff  (C.  C.  App. 
1st  C.)  618 

3.  Heirs  who  appear  in  the  courts  of  the 
state  of  their  anc^tor's  late  domicil  to  con- 
test the  making  of  a  family  allowance  to  his 
widow  are  not  estopped  by  a  judgment  mak- 
ing the  allowance  from  contesting  its  pay- 
ment out  of  land  which  descended  to  them  in 
another  state,  since  the  judgment  is  not 
aeainst  them  personally.  Smith  v.  Smith 
(111.)  403 

4.  An  estoppel  against  claiming  that  the 
maker  of  a  note  has  lost  his  right  to  re- 
ceive it  back  on  the  surrender  of  certain 
stock  by  failure  to  exercise  it  within  the  time 
stipulated  arises  when  his  failure  was  in- 
duced by  the  acts  and  declarations  of  the 
other  party  a^ssurinf  him  that  his  right 
would  not  be  waived  by  the  delay.  Ameri- 
can Gas  &  V.  M.  Co.  V.  Wood  (Me.)         449 

5.  Representations  may  constitute  an  es- 
toppel, although  not  made  to  any  pai*ticular 
person,  if  made  to  all  persons  likely  to  come 
into  contractual  relatioiiG  with  another,  and 
relied  upon  by  one  of  them  in  good  faith. 
Anglo-American  Sav.  &  L.  Asso.  v.  Campbell 
(D.  C.  App.)  622 

6.  A  waiver,  to  be  effective,  must  be 
made  with  full  knowledge  of  the  rights 
uhieh  one  intends  to  waive.  Hotchkiss  v. 
Middlekauf    (Va.)  806 

EVICTION. 

See  Covenant. 

EVIDENCE. 

See    also    Constitctignal   Law,     20; 
Weights  ;  Witnesses. 

Presumption  and  burden  of  proof. 

1.  Xo  presumption  can  be  indulged  in 
favor  of  the  jurisdiction  of  the  court  in  au- 
thorizing the  mortgage  of  an  infant's  prop- 
erty, as  the  jurisdiction  for  that  purpose  is 
special  and  limited  and  wholly  dependent 
upon  the  statute.  Warren  v.  Union  Bank 
(X.  Y.)  256 

2.  A  husband  who  lives  and  cohabits  with 
his  wife,  having  children  by  her,  is  presumed 
to  have  an  affection  for  her,  which  presump- 
tion will  continue  until  overthro\^Ti  by  a  fair 
preponderance  of  evidence  to  the  contrary, 
^eaeh  v.  Brown  (Wash.)  114 
43  L.  R.  A. 


3.  Opinion  evidence  based  upon  disputed 
evidentiary  facts  not  a  subject  of  scientitic 
investigation,  is  not  admissible  except  in  re- 
sponse to  properly  framed  hypothetical  ques- 
tions.   Green  v.  Ashland  Water  Co.  (Wi».) 

117 

4.  To  recover  for  suffering  of  a  person 
killed  by  negligence  plaintiff  has  the  burden 
of  showing  that  conscious  suffering  on  the 
part  of  deceased  existed.  Sweetland  v.  Chi- 
cago &  G.  T.  11.  Co.  (Mich.)  56S 

5.  A  person  is  presumed  to  have  knovl- 
edge  of  the  impurity  of  a  water  supply,  when 
for  several  years  it  has  been  notorious  and  a 
matter  of  common  knowledge  that  the  sup- 
ply is  contaminated  with  sewage,  causing 
epidemics  of  typhoid  fever  anniudly.  Green 
V.  Ashland  Water  Co.  (Wis.)  117 

6.  The  bursting  of  a  water  main  under 
ordinary  pressure  after  it  has  previously 
twice  burst  under  such  pressure  is  sufficient 
evidence  to  go  to  the  jury  on  the  question 
of  negligence  of  the  city  officials  in  respect 
to  such  pipe.  Esberg-Gunst  Cigar  Co.  y. 
Portland  (Or.)  435 

7.  Freedom  from  contributory  negligence 
must  affirmatively  appear  in  evidence,  or,  at 
least,  by  some  legitimate  inference  from  the 
evidence,  and  is  not  to  be  presumed.  Me- 
Lane  V.  Perkins  (Me.)  487 

8.  Failure  to  )>rove  freedom  from  contrib- 
utory negligence  precludes  recovery  for  the 
drowning  of  an  employee  who,  with  others, 
was  going  to  their  work  in  an  old  punt,  vith 
a  crack  in  one  side  calked  with  waste,  and  a 
part  of  one  end  split  off,  when  all  were 
drowned  and  there  is  no  evidence  as  to  the 
cause  or  manner  of  the  accident.  Id. 

9.  An  *  electric  company  maintaining 
overhead  wires  along  a  public  alley  is  prima 
facie  liable  for  injuries  caused  to  persons 
rightfully  in  the  alley  by  live  grounded 
wires.  Gannon  v.  Laclede  Gas  Light  Co. 
( Mo. )  505 

10.  An  allegation  in  a  suit  for  damage^  for 
injuries  caused  by  a  live  grounded  electric 
wire  in  a  public  alley,  that  its  owner  per- 
mitted it  to  become  broken  and  to  remain 
down  a  long  time  when  it  knew  or  ought  to 
have  known  its  condition,  does  not  shift  the 
burden  of  proof  as  to  care  of  the  wire  irvm 
defendant  to  plaintiff.  Id. 

11.  A  broker  claiming  commissions  on  a 
sale  to  a  person  who  declines  to  take  the 
property  because  of  defective  title  has  the 
burden  of  proving  the  actual  existence  of 
the  defect.     Brackenridge  v.  Clari<L?e  (Tex.) 

593 

12.  The  failure  of  a  party  to  offer  him«If 
as  a  witness  does  not  justify  any  prejuditrial 
inferences  against  him,  unless  it  is  shown 
that  there  were  facts  peculiarly  within  hi* 
knowledge  which  were  not  known  so  fully  to 
any  other  witness.  Weeks  v.  McXnltT 
(Tenn.)  1S5 
Doeumentary. 

13.  The  admission  in  evidence  of  news- 
paper publications  and  proceedings  of  pob- 
lic  bodies,  consisting,  in  th'»  main,  of  declara- 
tions and  statements  irrelevant  to  the  is- 
sue, and  manifestly  tending  to  inflame  the 
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mindfl  of  the  p'ury,  ib  prejudicial  error, 
tliougti  containing  sonic  evidence  which, 
£>tanding  alone,  might  be  proper.  Green  v. 
Ashland  Water  Co.  (Wis.)  117 

14.  Letters  written  by  a  husband  to  his 
wife  during  coverture  are  admissible  to 
pTove  his  affection  for  her  in  an  action  by 
her  against  a  third  person  for  alienation  of 
his  affections  from  her.  Beach  v.  Brown 
(Wash.)  114 

15.  The  record  and  jndnnent  of  dismissal 
in  a  divorce  proceeding  mr  adultery  is  not 
admissible  in  a  subsequent  criminal  prose- 
cution for  nonsupport  of  wife  in  defense  of 
which  the  same  acts  of  adultery  are  sought 
to  be  set  up.    State  v.  Bradneck    (Conn.) 

620 

16.  Medical  books,  although  admitted  to 
be  standard,  cannot  be  read  to  the  jury  for 
the  purpose  of  proving  the  symptoms  of 
diseases,  where  uiey  have  not  been  referred 
to  by  the  witnesses  whoir.  they  are  offered  to 
contradict.  Bixby  v.  Omaha  &  C.  B.  R.  A 
B.  Co.  (la.)  633 

17.  Medical  works  ar«  not  admissible  un- 
der Iowa  Code,  S  4618,  making  historical 
works  and  books  of  science  or  art  presump- 
tive evidence  of  facts  ol  general  notoriety  or 
interest  therein  stated.  Id. 

18.  A  certified  copy  of  a  proclamation  of 
the  governor  which  has  been  deposited  in 
the  office  of  the  secretary  of  state  is  admis- 
sible in  evidence  under  statutes  permitting 
spch  proof  of  records  in  his  office  where  the 
statutes  require  him  to  Keep  papers  de- 
posited to  be  kept  in  his  office,  althougli  no 
express  provision  is  made  as  to  proclama- 
tions. McPeek  v.  Western  U.  Teleg.  Co. 
(Iowa)  214 

Oral,  as  to  writings. 

19.  Oral  warranties  made  contemporane- 
ously with  a  written  lease  cannot  be  proved 
where  presumptively  the  parties  have  re- 
duced tneir  entire  oontnict  to  writing.  York 
V.  Steward  (Mont.)  125 

20.  Evidence  of  declarations  of  a  husband 
ar.  to  his  purpose  in  writing  letters  to  his 
wife  during  coverture  is  not  admissible  to 
contradict  expressions  of  affection  contained 
in  thera.     Beach  v.  Brown  (Wash.)  114 

21.  Parol  evidence  is  admissible  to  show 
that  an  instrument  purporting  to  be  signed 
by  one  person  for  another  waa  written  and 
sifjned  by  the  latter's  direction,  in  his  pres- 
ence.    Morton  v.  Murray  (111.)  529 

22.  Parol  testimony  i«  competent  in  the 
construction  of  wills  to  prove  the  circum- 
stances of  the  testator  at  the  time,  the  con- 
dition of  his  property,  his  relations  to  his 
family,  etc.,  but  never  to  prove  his  declara- 
tions prior  to  or  after  the  execution  of  the 
instrument.    Kansdell  v.  Boston  (III.)    525 

23.  The  meaning  of  a  cipher  telegraTa 
may  be  proved  by  the  person  who  sent  it. 
Carland  v.  Western  U.  Teleg.  Co.    (Mich  ) 

280 
Opinioni. 

24.  An  expert  may  testify  directly  from 
perfwnal  investigation  as  to  his  opinion  on 
a  matter  of  scientific  investigation.  Green 
v.  Ashland  Water  Co.   (Wis.)  117 

43  L.  R.  A. 


25.  The  opinion  of  an  attorney  that  the- 
title  of  land  is  defective  is  not  evidence,  as 
that  is  a  question  of  law  for  the  court. 
Brackenridge  v.  Claridge  (Tex.)  693^ 

26.  Testimony  as  to  the  price  of  wheat  at 
a  certain  market,  by  one  who  testifies  that  ho 
knew  what  it  wa«,  is  sufficient  to  go  to  the 
jury.  Carland  v.  Western  U.  Teleg.  Co. 
(Midi.)  280- 

Deelarations. 

27.  Declarations  of  a  conductor  when  leav- 
ing cars  on  a  switch,  that  the  railroad  com- 
pany has  determined  to  furnish  no  more 
cars  for  the  shipmente  that  were  being  made, 
are  evidence  again»t  the  carrier  in  an  ac- 
tion for  failure  to  furnish  cars.  Houston,. 
E.  &  W.  T.  R.  Co.  v.  Campbell  (Tex.)       225 

28.  Declarations  of  the  superintendent  of 
a  company  when  receiving  ore,  as  to  its  be- 
ing satisfactory,  are  competent  evidence  to 
show  that  it  was  satisfactory.  Worthing- 
ton  V.  Gwin  (Ala.)  382. 

29.  A  statement  by  a  telegraph  agent  to 
the  sender  of  a  message,  that  it  has  not  been 
delivered,  made  as  a  report  of  his  efforts  ta 
trace  the  telegram,  is  admissible,  as  agaiu'^t 
the  telegraph  company,  to  show  the  fact  of 
nondelivery.  Carland  v.  Western  U.  Telecr. 
Co.    (Jklich.)  28i> 

30.  Statements  by  a  man  when  stopped 
on  his  way  from  the  room  of  a  married 
woman  at  night  are  not  admissible  as  part  ^ 
of  the  rea  geatw  upon  the  question  of  the 
woman's  adultery.  State  v.  Bradneck 
(Conn.)  620 

31.  Putting  in  evidence  a  portion  of  the 
cross-examination  of  a  party  in  a  prior  case 
to  show  his  admission  will  entitle  him  to 
have  all  his  evidence  read,  so  far  as  it  bears 
upon  or  explains  the  admission.  Weeks  v. 
McNulty  (Tenn.)  185 

Relevaney. 

32.  The  cause  of  the  animosity  between 
a  railroad  company  and  a  person  to  whom 
shipments  were  being  made  is  not  material 
in  an  action  by  the  sliipper  against  the  car- 
rier for  failure  to  furnish  cars,  although  the 
existence  of  the  animosity  may  be  relevant. 
Houston,  E.  &  W.  T.  R.  Co.  v.  Campbell 
(Tex.)  22i> 

33.  Evidence  of  a  situation  after  the  oc- 
currence of  an  injury  is  inadmissible  in  an 
action  for  negligence  unless  preceded  by 
prima  facie  proof  that  no  change  has  taken 
place  in  the  meantime.  Green  v.  Ashland 
Water  Co.   (Wis.)  117 

34.  Evidence  of  precautionfl  taken  to  pre- 
vent injuries  of  like  character  after  the  hap- 
pening of  one  complained  of  is  inadmissible 
in  an  action  for  negligence.  Id. 

35.  Unproved  allegations  of  knowledge 
and  want  of  care  on  the  part  of  an  electric- 
light  company  will  not  prevent  recovery  for 
death  of  a  fireman  killed  while  in  the  dis- 
charge of  his  duty  by  stepping  on  a  live 
grounded  wire  in  a  public  alley,  if  sufficient 
is  proved  to  establish  the  fact  and  manner  of 
death,  defendant's  negligence,  and  due  care 
on  the  part  of  deceased.  Gammon  v,  La- 
clede Gas  Light  Co.  (Mo.)  505 
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36.  Evidence  as  to  trouble  which  plaintiff 
had  about  the  payment  of  fare  on  a  rail- 
road train  i6  not  admissible  in  an  action  to 
recover  damages  for  alleged  wrongful  ejec- 
tion from  a  street  car.  Springer  v.  Taooma 
Traction  Co.  (Wash.)  VuO 

37.  Positive  testimony  by  a  street-car  oon- 
•ductor  that  one  suing  for  wrongful  ejection 
from  a  car  had  not  paid  his  fare  cannot  be 
Tx>lstered  up  by  asking  him  upon  his  exam- 
ination in  chief  the  reason  which  led  him  to 
that  conclusion.  Id. 

38.  Upon  the  question  of  liability  for  fail- 
ure to  promptly  deliver  a  telegram  directing 
the  sendee  to  "come  on  first  train"  to  arrest  a 
fugitive  from  justice  who  had  been  entrap- 
ped by  the  sendee,  evidence  of  the  arrange- 
ment between  sender  and  sendee  with  refer- 
ence to  the  capture  is  admissible.  McPeek 
V.  Western  U.  Tel^.  Co.  (Iowa)  214 

39.  An  averment  m  answer  to  an  action 
for  rent  that  the  lessor  made  false  represen- 
tations as  to  the  fitnese  and  condition  of  the 
building,  is  not  such  an  allegation  of  fraud 
as  will  entitle  defcnd<ant  to  show  the  condi- 
tion of  the  building.  York  v.  Steward 
(Mont.)  125 

"WeiglKt;  suffloienoy. 

40.  Proof  that  placards  were  nailed  up  in 
«ars  and  over  platforms  is  not  equivalent  to 
proof  that  they  were  on  a  particular  car  on 
which  a  paeeenger  was  riding.  Watkins  v 
Birmingham  R.  &  E.  Co.  (Ala.)  297 

41.  A  verdict  cannot  be  directed  for  de- 
fendant in  an  action  to  recover  damages  for 
negligent  injuries,  although  his  evidence  is 
uncontradicted  and  sufficient,  if  true,  to  over- 
come a  prima  facie  cause  made  by  plaintiff. 
Gannon  v.  Laclede  Gas  Light  Co.  (Mo.) 

605 
Notes  Azn)  Briefs. 

Presumption  as  to  fraud.  638 

Of  circumstances  showing  guilt.  620 

Proof  of  signature  by  mark.  630 

Reading  extracts  from  medical  books. 

533 

EXECUTORS     AND     ADMINISTRA- 
TORS. 

See  also  Agreed  Statement;  Corpse, 
2;  Equity,  1;  Estoppel,  3;  Juooscext, 
4. 

1.  An  executor  will  not  be  personally 
bound  by  his  indorsement  of  commercial  pa- 
per by  the  words  "Estate  of"  his  testator, 
followed  by  his  own  name,  "Executor."  Graf- 
ton Nat.  Bank  v.  Wing  (Mass.)  831 

2.  The  proceeds  of  a  decedent's  land  sold 
for  partition  are  not  personally  subject  to  be 
transmitted  to  the  administrator  appointed 
at  his  domicil  in  another  state  and  thei'c 
distributed  to  creditors  whose  claims  have 
not  been  allowed  by  Uie  courts  in  whose  ju- 
risdiction the  land  was  situated.  Smith  v. 
Smith  (111.)  403 

Notes  and  Bkiefs. 

Executors  and  administrators;  liability 
for  indorsen»ent  of  note.  831 

Principal  and  ancillary  administration; 
4S  L.  R  A. 


remitting  funds  to  other  state;  adjudication 
as  affecting  realty  in  other  state.  405 

EXHIBITIONS. 

See  State  Institutions. 


See  Wills,  1. 


See  Evidence,  24. 

EXPI<OSION. 

See  Evidence,  6. 

EX  POST  FACTO. 

See  Constitutional  Law,  3-8. 


See  State  Institutions. 

FAI.se  IMPRISONMENT. 

See  Officers,  4. 


See  Buildino  and  Loan  Associations, 
G. 

FIRE  ESCAPES. 

See  Buildings,  Notes  and  Bbhefb. 


An  incorporated  town  is  not  liable  for 
pergonal  injuries  occasioned  by  the  firing  of 
squibs,  rockets,  fireworks,  and  firearms  on 
the  streets,  by  a* crowd  of  citizenfi,  althou^ 
such  acts  are  done  with  the  knowledge  and 
consent  of  the  mayor,  couvcil,  police,  and 
other  officers  of  such  corporation.  Bartlett 
V.  Clarksburg  (W.  Va.)  29S 


See  also  Constitutional  Law,  10,  24. 

A  statute  authorizing  the  granting  of  a 
license  for  taking  oysters  in  public  waters 
is  altogether  invalid  when  it  limits  the  privi- 
lege to  taxpayers.  Gustafson  v.  State 
(Tex.)  61.5 

Notes  and  Briefs. 

Fisheries;    statutory  regulation  of;  prop- 
erty rights  in.  290 

State  ownership  of;  legislation  of.        616 


See  Landlord  and  Tenant,  2,  3. 

FOREIGN  CORPORATIONS. 

See  Corporations,  8. 

FOREIGN  RECEIVERS. 

See  Keceim!SS,  2-4. 


FORFEITURE. 

See  Constitutional  Law,  19;  iNsrs- 

ANCB,  0. 

FORGERY. 

See  also  Bills  and  Notes,  3,  4. 

Forgery  is  committed  by  indorsing  one's 
own  name  upon  commercial  paper  belonging 
to  another  of  the  same  n<une  with  knowledge 
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of  want  of  title  and  with  intent  to  perpe- 
trate a  fraud.  BeatUe  y.  National  Bank  of 
Illinoik  (TIL)  654 


See  Infants,  2;  Pleading,  4;  Waters, 

8. 


PBEEDOM  OF  THE 

See  Contempt,  3. 


TBEIGHT  TRAIN. 

Se^  Cabbiebs,  3,  14,  15. 


Damages,    5 ; 


See    Cabbiebs,    7,   8; 
Tbial,  6. 

CAS. 

See  Mines. 


COODWIIiI.. 

Notes  and  Bbiefs. 
Goodwill;  protection  of.  07 

COVERNOB. 

See  Paboon. 

GRAIN. 

See  Wabehousemen. 

CrUABDIAN  AND  WARD. 

Tlie  general  guardian  of  an  infant  has 
no  right  to  carry  on  business  in  the  name 
and  with  the  capital  or  on  the  credit  of  the 
infant.     Warren  v.  Union  Bank   (N.  Y.) 

256 
HABITUAI.  0RIMINAI<8. 
See  Criminal  Law,  1. 

HACKS. 

See  also  Highways,  2. 

A  railroad  company  has  no  right  to 
give  one  hackman  an  exclusive  privilege  of 
entering,  with  his  hacks,  ita  inclosed  station 
grounds  to  solicit  passengers.  State  v. 
Reed  (Or.)  134 

Notes  and  Bbiefs. 

Hacks;  exdusiveness  of  right  at  depot. 

134 
HIGHWAYS. 

See  also  Advebse  Possession;  Emi- 
nent Domain,  2-5;  Injunction,  8; 
Public  Impbovements  ;  Railboaos  ; 
Street  Railways. 

1.  The  determination  by  town  author- 
ities of  the  necessity  of  electric  light  in  a 
highway  cannot  be  questioned  in  a  proceed- 
ing bv  an  abutting  ownci  to  compel  the  re- 
moval of  the  wires  and  poles  from  in  front 
cf  his  premises.  Palmer  v.  Larchmont  Elec. 
€o.  (^\  Y.)  672 

2.  An  ordinance  prohibiting  hackmen 
and  draymen  from  stopping  their  vehicles 
on  certain  streets  except  when  actually  en- 
gaged in  receiving  or  delivering  passengers 
or  goods  is  not  within  charter  authority  to 
prevent  the  encumbering  of  streets,  and  is 
unreasonable  and  void.  Ex  parte  Battis 
(Tex.)  863 
43  L.  R.  A. 


HOTIX. 

See  Buildings. 

HUSBAND  AND  WIFB. 

See  also  Contbact-j,  4;  Estoppel,  2; 
Evidencb,  2;  Judgment,  3;  Wills,  2, 
3. 

1.  The  fact  that  a  man's  consent  to  mar^ 
risge  was  reluctant  and  passive  and  was 
yielded  upon  considerntion  of  the  pressure 
which  was  brought  to  bear  upon  him  by  the 
wife's  relatives  and  of  his  duty  to  repair  a 
wrong  he  had  done  her  by  seduction,  is  not 
sui!icicnt  G^round  for  annulling  the  mar- 
riage.   Cofiius  V.  Ryan   (La.)  814 

2.  A  woman  cannot  recover  damages  from 
a  man  from  whom  she  contracted  a  venereal 
disease  while  living  with  him  in  marital 
relations  under  a  marriage  which  was  void 
because  she  had  not  been  legally  released 
from  a  former  marriage,  where  she  was  not 
induced  to  enter  into  the  void  marriage  by 
any  fraud,  deceit,  or  misrepresentation. 
Deeds  V.  Strode  (Id.)  207 

3.  A  married  woman  may  maintain  an 
action  in  her  own  name  to  recover  damages 
for  the  alienation  of  her  husband's  affections 
where  the  statutes  aboli»h  all  disabilities 
of  the  wife  and  g^ve  her  the  same  right  to 
sue  as  if  she  were  single.  Beach  v.  Brown 
(Wash.)  114 

4.  Procuring  a  divorce  from  her  husband 
will  not  prevent  a  woman  from  maintaining 
an  action  against  a  third  person  for  prior 
alienation  of  his  affections.  Id. 

Notes  and  Bbiefs. 

Husband  and  wife;  duress  to  avoid  mar- 
riage:—  (I.)  Effect  of,  generally;  (11.) 
what  duress  is  sufficient:  (a)  generally; 
(&)  threats;  (c)  anest  or  imprisonment; 
(III.) ratification;  (IV.)  matters  of  proced- 
ure. 814 

Right  of  action  for  alienating  husband's 
affections.  114 

UUBOITIMACY. 

See  Pabent  and  Child. 

IBIITATION. 

Notes  and  Bbiefs. 

Imitation;  of  goods  to  deceive  public. 

827 

IMPRISONMENT. 

See  Cbiminal  Law,  2. 

INCOMPETENT  PERSONS. 

See  also  Conflict  of  Laws,  4. 

The  charterer  of  a  vessel  who  is  in  com- 
mand is  not  liable  for  her  loss  because  of  a 
lack  of  care  or  skill  in  her  navigation  after 
he  has  become  irresponsible,  on  account  of 
physical  and  mental  exhaustion  resulting 
from  his  being  on  duty  almost  continuously 
for  three  days  and  nights  in  efforts  to  save 
the  vessel  during  a  storm.  Williams  v.  Hays 
(N.  Y.)  253 

Notes  and  Bbiefs. 

Incompetent  persons;  power  of  committee 
as  to  land.  806 
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INDICTMENT. 

1.  An  indictment  for  charging  a  greater 
rate  for  transportation  for  a  shorter  than  lor 
a  longer  distance  over  the  same  line  of  road, 
including  the  shorter  transportation,  '^namc- 
ly,  from  Pittsburg  to  Louisville  and  fx> 
Elizabeth  town,"  is  not  demurrable  as 
charging  two  distinct  offenjses.  Louisville 
&  N.  R.  Co.  V.  Com.  (Ky.)  541 

2.  An  indictment  for  unjust  discrimina- 
tion by  a  carrier  is  fatally  defective  under 
Ky.  Const.  5  217,  providing  for  the  punish- 
ment of  such  discrimination  unless  it  charges 
that  it  was  knowingly  and  wilfully  com- 
mitted. Id. 

3.  That  freight  for  which  different  charges 
were  made  for  transportation  between  the 
same  points  was  of  the  same  kind  or  class 
must  be  stated  in  an  indictment  for  unjust 
discrimination  in  rates  under  Ky.  Const.  S 
215.  Id. 

INFANTS. 

See  also  EviDENCB,  1;  Guardian  and 
Ward;  Negligence,  4-6;  Parent  and 
Child. 

1.  No  jurisdiction  to  authorize  the  mort- 
gage of  an  infant's  propei'ty  is  acquired  under 
N.  Y.  Code  Civ.  Proc.  chap.  17,  art.  4,  tit.  7, 
where  the  petition,  proofs,  and  all  the  papers 
show  that  the  sole  purpose  is  to  mortgsige  the 
property  of  the  infant  to  pay  a  debt  contract- 
ed by  his  guardian  in  carrying  on  business, 
without  authority,  in  the  infant's  name. 
Warren  v.  Union  Bank  (N.  Y.)  256 

.  2.  An  original  action  in  equity  to  3et 
aside  an  ord^r  of  court  for  the  mortgage  of 
an  infant's  property,  and  the  mortgage  made 
under  it,  can  be  maintained  when  they  were 
in  fraud  of  the  infant's  rights  and  were  pro- 
cured by  fraud  and  collusion.  Id. 

Notes  and  Briefs. 

Infants;  right  of,  to  set  aside  judgment: 
relief  against  mortgage  of  property  of,  by 
guardian.  257 

INITIAI*. 

See  Naiie. 


INJUNCTION. 

See  also  Courts,  4. 

1.  An  injunction  will  lie  to  prevent  a  de- 
partment store  from  violating  its  contract 
with  one  occupying  floor  space  for  the  sale 
of  a  particular  article  not  to  allow  to  be 
sold  on  the  premises  during  the  duration  of 
the  contract  any  other  make  of  such  article. 
Standard  Fashion  Co.  v.  Siegel-Cooper  Co 
(N.  y.)  854 

2.  A  suit  to  restrain  the  use  of  its  name 
by  a  corporation  is  not  in  effect  a  suit  to  an- 
nul the  corporation,  which  must  be  brought 
by  the  state.    Amiington  v.  Palmer  (K.  I.) 

95 

3.  An  injunction  against  the  wrongful 
assumption  and  use  by  a  corporation  of  the 
name  of  an  individual  or  of  another  corpora- 
tion may  be  granted  in  a  suit  by  the  owner 
43  L.  R.  A. 


of  the  name,  without  the  intervention  of  th» 
state,  if  there  is  no  statute  to  the  contrary. 

Id. 

4.  The  oriflpinal  manufacturer  of  Waltham 
watches  may  nave  an  injunction  against  the 
use  of  the  word  "Waltnam"  or  the  words 
"Waltham,  Mass.,"  by  another  roanufacture'- 
of  watches  at  that  place,  without  any  di!»- 
tinguishing  statements,  in  such  a  way  as  to 
deceive  the  public  to  the  damage  of  the 
former.  American  Waltham  Watch  Co.  v. 
United  States  Watch  Co.  (Mass.)  826 

5.  E<juity  may  order  the  removal  of  an 
obstruction  to  an  easement,— especially 
when  the  injury  is  continuing  or  permanent. 
Carpenter  v.  Capital  Electric  Co.  (111.)  645 

6.  Citizens  and  taxpayers  who  will  be 
deprived  of  free  access  to  a  public  landing 
and  river  and  of  the  free  enjoyment  of  light 
and  air  from  the  landing,  by  the  unlawful 
erection  of  a  building  thereon  by  a  lessee, 
can  maintain  a  suit  for  an  injunction 
against  the  structure.  Beighard  v.  Flinn 
(Pa.)  502 

7.  A  purpresture  may  be  enjoined  and 
abated  in  a  court  of  equity,  although  it  is 
not  injurious  and  is  not  a  public  nuisance. 
Kevell  V.  People  (111.)  790 

8.  An  injunction  against  the  construc- 
tion and  operation  of  an  electric  railway  on 
a  public  street  cannot  be  granted  to  an  abut- 
ting owner  on  the  ground  that  the  company 
has  no  legislative  authority  to  construct  the 
road  even  by  condemnation  and  payment  of 
compensation,  since,  if  this  is  true,  the  con- 
struction of  the  road  will  constitute  only  a 
private  trespass  which  may  be  adequately 
compensated  at  law.  Birmingham  Traction 
Co.  V.  Birmingham  Ry.  &  Elec.  Co.   (Ala) 

23S 

9.  One  who  can  look  out  from  the  front 
of  his  house.with  an  unobstructed  view,  upon 
a  park  near  by,  can  maintain  a  suit  to  pre- 
vent the  destruction  of  the  park,  although 
be  may  not  be  strictly  an  abutting  owner. 
Douglass  V.  Montgomery  (Ala.)  376 

10.  Equity  has  jurisdiction  of  a.  suit  to 
enjoin  a  licensed  warehouseman  from  using 
hib  license  so  as  to  suppress  competition  in 
U  ade  in  the  articles  stored  in  his  warehouse, 
pnd  enable  him  to  monopolize  the  business. 
Central  Elevator  Co.  v.  People,  Moloney 
(111.)  60S 

Notes  and  Briefs. 

Injunction;  against  illegal  use  of  cor- 
porate name.  9^ 

To  enforce  contract.  8^ 

Against  purpresture.  792 


See  also  Buildings;  Carriers,  4. 

Notes  and  Briefs. 

Innkeepers;    liability    of,    for    safety  of 
guest.  18^ 

INSANITY. 

See  Incompetent  Persons. 

INSOI<VENCY. 

See  Insurance,  I. 
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IK8URAN0E. 

See  also  CoBPOOATiORS,  8;  Coubts,  4; 
Equity,  2. 

1.  In  case  of  the  inHolvency  of  a  mutual 
1/fnefit  society  the  asset.^  should  be  applied 
to  unsettled  death  claims  as  far  as  they  will 
go,  leaving  the  balance  unpaid  and  the  living 
members  to  lose  all  they  have  paid  in.  Leh- 
man V.  Cl&rk  (111.)  648 

2.  The  constitution  apd  by-laws  of  a  mu- 
tual insurance  association  are  binding  upon 
the  members,  whether  they  have  actwtl 
knowledge  thereof  or  not.  Clark  y.  Mutual 
Keserve  Fund  L.  Asso.  (D.  C.  App.)       390 

3.  The  attachment  to  an  insurance  poli- 
•cy  of  a  copy*  of  the  application  followed  by 
the  word  "signed"  but  without  the  signature 
of  the  applicant  does  not  entitle  the  com- 
pany to  rely  on  any  part  of  such  application, 
under  Iowa  Acts  18th  Gren.  Asaem.  chap. 
211,  §  2,  providing  that  all  insurance  com- 
panies shall  on  the  i.viue  of  any  policy  at- 
tach thereto  "a  true  copy"  of  any  applica- 
tion, and  that  if  it  oeglects  to  do  so  it  shall 
be  forever  precluded  from  pleading,  alleg- 
ing, or  proving  such  application  or  any  part 
thereof.  Seller  y.  Economic  L.  Asso.   (Iowa) 

537 

4.  The  contract  of  a  member  of  a  mutual 
benefit  association  is  purely  unilateral,  and 
he  may  refuse  to  continue  his  payments  at 
anv  time,  in  which  event  the  association  can 
only  declare  his  interest  forfeited,  and  can- 
not sue  for  unpaid  assessments.  Lehman 
T.  aark  (111.)  648 

6.  No  equitable  principle  exists  to  com- 
pel a  member  of  a  mutual  benefit  association 
to  pay  assessments  on  the  ground  that  he 
has  had  the  benefit  of  the  insurance,  where 
the  plan  of  the  association  is  that  all  pay- 
ments are  in  advance  and  entitle  the  mem- 
ber to  protection  until  ihc  next  assessment 
is  due.  Id. 

6.  The  forfeiture  is  Felf-executing,  and 
requires  no  action  on  the  part  of  the  associa- 
tion under  a  b^-law  of  a  mutual  benefit  as- 
S(>ciation  providing  thot  any  member  fail- 
ing to  pay  assessments  shall  forfeit  his 
membersnip  and  all  benefits  therefrom.     Id. 

7.  An  insurance  policy  containing  no 
stipulation  as  to  suicide,  tkken  out  in  good 
faith  by  the  assured,  will  not  be  avoided  as 
figainst  the  beneficiary  named  therein  by  the 
fact  that  the  assured  thereafter  while  sane 
deliberately  and  purposely  took  his  own 
life.     Seller  y.  Eoonomic    L.   Asso.   (Iowa) 

637 

8.  An  owner  has  an  insurable  interest  to 
the  extent  of  its  value,  in  a  building  in  proc- 
ess of  construction  at  the  time  of  a  fire  un- 
der a  contract  requiring  the  delivery  of  a 
completed  building  within  a  specified  time, 
not  yet  expired,  although  the  loss  in  the  ab- 
sence of  insurance  would  fall  on  the  con- 
tractor and  not  on  the  owner.  Foley  v. 
Manufacturers'  &  B.  F.  Ins.  Ck>.  (N.  Y.)  664 

0.  A  policy  of  insurance  on  a  steam  fire 
eiigine,  hose  pipe,  and  hose  cart,  while  lo- 
cated and  contained  in  the  fire  engine  house, 
**and  not  elsewhere,"  does  not  cover  such 
property  while  being  used  in  attempting  to 
45  L.  R.  A. 


extinguish  a  fire  several  hundred  feet  from 
that  building.  L'Anse  v.  Fire  Asso.  of 
Phila.     (Mich.)  838 

10.  Death  resulting  from  a  ruptured  ar- 
tery was  not  accidental,  when  it  occurred 
while  one  was  reaching  over  a  chair  to  close 
window  shutters,  and  he  did  not  fall,  slip,  or 
lose  his  balance,  and  in  fact  nothing  was 
done  or  occurred  which  he  had  not  foreseen 
and  planned,  excepting  the  rupture  of  the 
artery.  Feder  v.  Iowa  State  Traveling 
Men's  Asso.     (Iowa)  693 

11.  A  suit  by  a  mutual  benefit  association 
will  not  lie  to  cover  assessments  where  the 
contract  provides  only  for  forfeiture  of  in- 
terest in  case  of  nonpayment  Lehman  v. 
Clark   (111.)  '  648 

12.  A  receiver  of  a  mutual  benefit  society 
cannot  maintain  a  suit  to  recover  assess- 
ments if  the  society  itself  could  not  do  so. 

Id. 
Notes  and  Briefs. 

Insurance;  on  property  in  certain  place 
only.  838 

Insurable  interest  in  unfinished  building 
during  its  construction  by  a  contractor. 

664 

Kights  of  member  of  mutual  company ;  ef- 
fect of  by-law  on  contract ;  interference  with 
management  of  foreign  company.  391 

Assessments  on  members  of  company;  con- 
tract of  mutual  company.  648 

Effect  of  suicide  on  life  insurance  in  ab- 
sence of  any  stipulation  concerning  it.    537 

Rupture  of  artery  aa  accident  693 

•V 

INTEREST. 

See  also  Conthacts,  10. 

A  county  is  but  an  arm  or  agent  of  the 
state,  which  cannot  be  required  to  pay  in- 
terest except  when  self-imposed.  Seton  v. 
Hoyt  (Or.)  634 

Notes  and  Briefs. 

Interest;  statute  reducing  rate  of,  ajs  af- 
fecting contracts.  634 

nC TOXICATINO  UQUOBS. 

1.  The  fact  that  ''only  members"  are 
permitted  in  the  rooms  of  a  social  club  will 
not  take  the  organisation  out  of  a  statute 
prohibiting  the  keeping  open  of  tippling 
houses  on  the  Sabbath  Day.  Mohrmann  v. 
State  (Pa.)  398 

2.  One  who  is  a  manager  and  also  a  mem- 
ber and  oflScer  of  a  social  club,  and  exercises 
a  general  superintendence  over  its  affairs, 
including  a  bar  from  which  intoxicating  li- 
quors are  furnished,  is  amenable  to  a  statute 
prohibiting  tippling  houses  to  be  kept  open 
on  the  Sabbatn  Day.  Id. 

3.  The  mere  fact  that  the  selling  and 
drinking  of  intoxicating  liquors  was  "'only 
an  incident,  and  not  the  main  object,"  of  the 
incorporation  of  a  social  club,  will  make  the 
place  where  such  liquors  are  dispensed  and 
drunk  none  the  less  a  tippling  house,  within 
the  meaning  of  a  statute  miuung  penal  the 
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keeping  open  of  such  houses  on  tiie  Sabbath 
Day.  Id. 

4.  The  loss  of  money  taken  from  the 
owner's  pockets  while  he  was  intoxicated  is 
not  included  in  the  damages  occasioned  by 
the  sale  of  liquor  to  him,  witliin  the  meaning 
of  Sand.  &  H.  (Ark.)  Dig.  §  4870,  since  the 
sale  of  the  liquor  is  not  the  proximate  cause 
of  the  loss,  but  this  is  due  to  the  interven- 
ing wrongful  act  of  a  third  person.  Gage 
V.  Harvey   (Ark.)  143 

Notes  and  Briefs. 

Intoxicating  liquor;  illegal  sale  of,  by 
club.  398 

Construction  of  civil  damage  law;  when 
sale  of  liquor  is  cause  of  damage.  144 

JOINT  CREDITORS  Ain>  DEBTORS. 

See  also  Bills  and  Notes,  6;    Con- 
tracts, 6. 

Notes  and  Briefs. 

Joint  debtors;  effect  of  judprnient  in  an 
action  against  part  of  the  obligors  on  a 
joint  or  joint  and  several  contract  to  release 
or  limit  the  liability  of  other  obligors: — 
(I.)  Where  the  prior  judgment  is  in  an  ac- 
tion on  a  joint  obligation;  (II.)  where  the 
prior  judgment  is  in  an  action  on  a  part- 
nership obligation;  (III.)  where  the  com- 
mon-law rule  is  affected  by  statute;  (IV.) 
where  some  of  the  debtors  are  nonresidents; 
(V.)  where  the  prior  iudgment  is  on  a  sep- 
arate obligation;  (Vl.)  where  the  prior 
judgment  is  on  a  joint  and  several  obliga- 
tion: (VII.)  where  prior  proceedings  affect 
subsequent  proceedings  in  the  same  action; 
(VIII.)  where  the  obligors  are  principal  and 
surety;  (IX.)  classification  by  states  and 
countries.  IGl 


See  Assault. 

JUDGE. 

See   Cases  Cebttfied;  Ck)UBTS,  1;  Of- 
FICEBS,  3,  4. 

JTTDGMENT. 

See  also  Estoppel,  2,  3;  Evidence,  1, 
15;  Infants,  2. 

1.  Judgment  upon,  the  merits  in  an  ac- 
tion for  negligence  is  a  bar  to  another  action 
for  the  same  injury  grounded  on  the  defend- 
ant's fault  or  negligence  in  respect  to  the 
same  occurrence,  although  other  elements  of 
pcgligence  are  alleged.  C^lumb  v.  Webster 
Mfg.  Co.  (C.  C.  App.  1st  C.)  195 

2.  Probate  of  a  will  doe«  not  bar  the  spe- 
cific performance  of  a  contract  for  disposal 
of  property  by  will.  Svanburg  v.  Fosseen 
(Minn.)  427 

3.  A  personal  judgment  for  alimony  can- 
not be  rendered  in  a  di^  orce  suit  against  a 
defendant  over  whom  the  court  has  acquired 
no  jurisdiction.  Hekking  v.  Pfaff  (C.  C. 
App.  1st  C.)  618 

4.  A  judgment  by  the  courts  of  the  state 
of  the  late  domicil  of  tx  decedent  making  a 
family  allowance  to  his  widow  out  of  his  as- 
sets according  to  the  laws  of  that  state  is 
43  L.  R.  A. 


not  binding  upon  his  land  in  another  state 
whose  laws  do  not  recognize  such  an  allow- 
ance.    Smitli  V.  Smith   rill.)  403 

5.  A  Federal  court  in  which  a  suit  is 
brought  upon  the  decree  of  a  court  in  a  state 
other  than  that  in  wiiich  it  is  sitting  may 
inquire  into  the  jurisdiction  of  that  court 
to  render  the  decree,  for  the  purpose  of  de- 
termining its  validity.  Hekking  v.  Pfaff 
(C.  C.  App.  IstC.)  61* 

Notes  and  Brxefs. 

See  also  Joint  Cbeditous  and  Debtors. 

Judgment;  effect  of,  sl6  to  validity  of  will. 

427 

As  affecting  real  property  in  other  state. 

405 

As  to  what  matters  conclusive.  196 

JUDICIAI.  SAI^. 

A  contract  to  sell  the  bid  or  interest 
of  a  successful  bidder  at  a  judicial  sale,  be- 
fore its  confirmation,  for  more  than  the 
amount  bid,  is  contrary*  lo  public  policy,  un- 
less the  advance  on  tbe  bid  inures  to  the 
benefit  of  the  parties  to  the  suit.  Camp  v. 
Bruce  (Va.)  146 

JTJBISDICTIOK. 

See  COURTS;   Infants,  1;   JmwscENT,. 
3. 

JUBT. 

J5ee  Constitutional  IjAW,  1,  8,  11,  12, 
15-17;  Trial,  1-3,  Notes  and  Briefs. 


See  Trademark. 


See  Liens,  1. 

LABOR  ORGANIZATIONS. 

See  also  Trademark,  2-4. 

Notes  and  Beiefs. 

Labor  organizations;  protection  of;  trade- 
marks of.  8(^ 

lABOB  UNIONS. 

See  Constitutional  Law,  13. 


See  Limitation  of  Actions. 


See  Boundaries;  Waters,  1. 

LANDINGS. 

See    PuRLic    Landings,     Notes    an> 
Briefs. 

LANDLOBD  AND  TENANT. 

See  also  Cotenancy;  Evidence,  19. 

1.  The  flowing  of  water  into  leased  apart- 
ments from  an  upper  tenement  owned  and 
occupied  by  the  le«sor,  because  of  defective 
plumbing,  causing  injury  to  the  lessee's  goods, 
which  the  lessor  refused  to  remedy  within 
a  reasonable  time  after  notice,  constitutes  » 
breach  of  the  implied  covenant  for  quiet  eo* 


Law  of  Placb— Mastsr  and  Servant. 
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ioyment,  in    the  absence  of  eseiuiiig  fact^. 
York  V.  Steward  (Mont.)  126 

2.  There  is  no  implied  warranty  that  a 
lea.sed  house  is  fit  for  the  use  for  which  it  is 
let,  or  that  it  is  suitable  for  any  purpose,  or 
that  it  £^all  remain  in  a  tenant&ble  condi- 
tion. Id. 

3.  A  proYifiion  in  a  lease  of  an  unfinished 
hotel,  for  a  lien  for  rent  on  all  personal 
property  of  the  lessees  that  may  be  brought 
upon  the  premises,  is  not  valid  as  again^^t  .1 
chattel  mortgage  on  furniture  afterwards 
placed  in  the  hotel.  New  Lincoln  Hotel  Co. 
V.  Shears  (Neb.)  588 

Notes  and  Briefs. 

Landlord  and  tenant;  lease  creating  lien 
on  property.  588 

Effect  of  holding  over.  667 

Implied  covenant    for    quiet  enjoyment; 
what  constitutes  an  eviction.  125 

IJI.W  OF  PI<ACE. 

See  CoxFUCT  of  Laws,  1. 

I^ASE. 

See  Landlord  and  Tenant. 

I.EOACY. 

See  Wills. 

I<EGISI<ATURE. 

See  Courts,  7. 

liETTERS. 

See  Evidence,  14,  20. 


See  Damages,  2,  10. 

lilCENSE. 

See  Eminent    Domain,  1;    Fisheries; 
Warehousemen. 

I^IENS. 

See  also  Mortgage,  1,  2;  Trusts;  Ven- 
dor AND  Purchaser,  4. 

1.  A  statutory  laborer's  lien  for  harvest- 
ing grain  is  not  superior  to  a  chattel  mort- 
gage executed  and  recorded  before  the  grain 
was  ready  for  harvesting,  where  the  statute 
does  not  provide  for  such  superiority,  Wil- 
son v.  Donaldson  (Cal.)  524 

2.  In  a  suit  for  the  compensation  by  per- 
sons who  have  performed  labor  on  a  building 
to  which  a  mortgagee  who  has  failed  to 
comply  with  his  contract  to  advance  money 
to  erect  the  building,  and  the  obligors  in  a 
bond  to  relea^  the  building  from  mechanics' 
liens,  are  made  parties,  the  decree  should  not 
go  against  the  latter  if  it  merely  impresses 
the  funds  in  the  hands  of  the  mortgagee  with 
a  trust  in  favor  of  the  laborers,  and  does  not; 
purport  to  foreclose  the  liens.  Anglo-Ameri- 
can Sav.  &  L.  Asso.  v.  Campbell  (D.  C.  App.) 

622 

3.  The  purchaser  under  foreclosure  sale 
of  property  subject  to  a  mechanic's  lien  U 
within  the  meaning  of  a  statute  providing 
that  in  proceedings  to  enforce  such  liens  the 
"defendant"  may  file  an  undertaking  with 
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sureties  and  release  the  property  from  the 

lien.  Id. 

Notes  and  Briefs. 

Liens;  for  labor.  524 

LIMITATION  OF  ACTIONS. 

1.  Laches  is  not  imputable  to  the  state,  in 
the  absence  of  a  statute  providing  therefor, 
although  a  statute  has  made  the  state  subject 
to  statutes  of  limitation.  State  v.  Spon- 
augle  (W.  Va.)  *  727 

2.  Laches  will  not  bar  a  landowner  from 
assailing  a  tax  sale  of  his  land,  when  there  is 
no  actual  possession  under  the  tax  title.    Id. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 


Notes  and  Briefs. 
Mark;  proof  of. 

MARRIAGE. 

See  Husband  and  Wife. 
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MASTER  AND  SERVANT. 

See  alo  Carriers,  4,  5;  Telegraphs,  2. 

1.  No  recovery  can  be  had  for  servicer 
under  an  entire  contract,  where  the  em- 
ployee voluntarily  abandons  work,  without 
valid  excuse,  before  the  stipulated  time. 
Fisher  v.  Walsh  (Wis.)  81() 

2.  Threats  of  strikers  which  excuse  an 
employee  for  quitting  service  in  breaeh  of 
his  contract,  althou^  they  entitle  him  to 
recover  the  actual  l^nefit  conferred  by  his 
services,  do  not  relieve  him  from  liability  for 
the  damages  sut^tained  by  the  employer  on 
account  of  his  quitting  the  service,  which 
must  be  deducted  from  his  wages.  Id. 

3.  Rules  adopted  by  railroad  companies 
to  govern  the  movement  of  trains  cannot  be 
regarded  as  unreaeonablc  or  insufficient  in 
the  absence  of  proof  that  they  are  so.  Little 
Rock  &  M.  R.  Co.  V.  Barry  (C.  C.  App.  8th 
C.)  34& 

4.  A  railroad  company  operating  a  sin- 
gle-track road  is  not  negligent  in  failing  to 
give  those  in  charge  of  trains  moving  in  the 
same  direction  telegraphic  information  of 
the  relative  position  of  the  trains.  Nolan 
V.  New  York,  N.  H.  &  H.  R.  Co.  (Conn.)  305 

5.  The  legal  duty  of  a  railroad  company 
operating  a  single-track  road  to  its  employ- 
ees is  not  violated  by  failure  to  provide  in  its 
rules  for  giving  those  in  charge  of  trains 
moving  in  the  same  direction  telegraphic  in- 
formation of  the  relative  position  of  the 
trains.  Id. 

6.  An  emergency  requiring  telegraphic 
communications  to  those  in  charge  of  trains 
moving  in  the  same  direction,  of  their  rela- 
tive position,  is  not  shown  by  the  fact  that 
the  rear  train  is  an  engine  pushing  a  snow 
plow  running  faster  than  the  forward  train 
and  throwing  snow,  which  interferes  with 
the  lookout,  while  the  forward  train  is  be- 
hind schedule  time  and  required  to  stop  for 
ears  at  a  siding  where  trains  stop  only  oc- 
casionally and  at  irregular  intervals.      Id. 
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7.  Telegraphic  infoniiation  is  not,  as 
tnatter  of  Taw,  required  to  be  given  to  those 
in  charge  of  trains  movin^c  in  the  same  di- 
rection on  a  single-tracK  road  as  to  the  re- 
spective position  of  the  trains,  where  the 
rules  which  have  been  generally  adopted  by 
railroads  to  govern  such  caees  do  not  require 
ii;.  but  place  the  duty  ot  looking  out  for  the 
•other  train  upon  the  train  crews  and  the 
rules  are  not  shown  to  be  palpably  unrea- 
sonable or  insufficient.  Little  Rock  &  M. 
R.  Co.  V.  Barry  (C.  C.  App.  8th  C.)         349 

8.  One  taking  services  without  objection 
-or  protest  with  a  railroad  whose  rules  to  his 
knowledge  require  employees  on  trains  out 
•on  the  road  to  look  out  for  other  trains  mov- 
ing in  the  same  direction  assumes  the  jisk 
incident  to  the  operation  of  trains  under 
such  rules.  Id. 

9.  The  mere  fact  that  rules  of  a  railroad 
-company  for  the  regulation  of  the  movement 
•of  trains  on  the  rocui  are  sometimes  violated 
by  employees  to  the  knowledge  of  conductors 
•does  not  charge  the  company  with  liability 
for  injury  to  an  employee  for  failure  to  en- 
force its  rules.  Nolan  v.  New  York,  N.  H. 
>&  H.  R.  Co.  (Conn.)  305 

10.  The  rule  exempting  an  employee  from 
liabili^ty  for  injury  to  one  servant  through 
the  negligence  of  a  fellow  servant  is  too 
firmly  established  to  be  reversed  or  seriouslv 
modified  by  any  power  vested  in  courts.  Id. 

11.  The  servants  of  a  bailee  for  hire  are 
not  the  servants  of  the  bailor  so  as  to  make 
the  latter  responsible  to  a  third  party  for 
their  negligence.  New  Jersey  Elec.  R.  Co. 
•v.  New  York,  L.  E.  &  W.  R.  Co.  (N.  J.  Sup.) 
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Notes  and  Bbiefs. 

Master  and  servant;  duties  of  master  and 
servant  with  regard  to  rules  promulgated 
for  the  safe  conduct  of  a  business: — (I.) 
General  principles;  (II.)  limits  of  the  duty 
to  promulgate  rules:  (a)  in  general;  {h) 
•extent  of  employer's  duty  tested  by  the  usage 
of  other  persons  engaged  in  the  same  busi- 
ness; (c)  rules  prescribed  must  be  definite 
and  intelligible;  {d)  necessity  for  rules, 
whether  for  court  or  jury  to  decide;  (III.) 
Imbitual  practice  of  employees,  how  far  a 
legal  substitute  for  a  rule;  (IV.)  the  mas- 
ter's duty  to  promulgate  his  rules;  (V.)  the 
master'sduty  to  enfori?e  his  rules ;  (VI.)  no 
recovery  by  servant  unless  omission  to  pro- 
mulgate rules  was  proximate  cause  of  the 
injury;  (VII.)  construction  and  meaning 
of  rules;  (VIII.)  illustrative  decisions  as  to 
-the  sufficiency  of  rules  framed  for  the  pro- 
tection of  railroad  servants;  (IX.)  illus- 
trative decisions  as  to  the  sufficiency  of  rules 
framed  for  the  protection  of  servants  in 
miscellaneous  employments;  (X.)  relation 
between  the  doctrine  of  common  employment 
and  the  duty  of  a  master  to  promulgate 
rules:  (a)  duty  of  m»kin^  rules,  assigna- 
bility of ;  ( b )  duty  to  publish  the  rules,  as- 
signability of;  (c)  position  of  employees 
vested  with  power  to  suspend  general  rules 
*by  special  airections;  (aI.)  duty  of  the 
servant  in  r^ard  to  the  lules  promulgated 
l)y  his  employer:  (a)  senerally;  (6)  viola-* 
tJon  of  rule  by  plainti^  not  a  bar  to  recov- 
43  L.  R.  A. 


ery,  unless  shown  to  be  proximate  cause  of 
injury;  (c)  servant  not  bound  by  rules  not 
known  to  him:  (1)  flfeueral  principles  stat- 
ed; (2)  when  a  servant  is  aeemed  to  have 
knowledge  of  a  rule;  {d)  validity  of  rules 
as  regards  employees:  (1)  public  policy; 
(2)  reasonableness;  (e)  illustrative  cases 
with  regard  to  the  violation  of  rules  by  the 
servant;  {f)  waiver  of  niles  habitually  dis- 
regarded; ig)  obligation  of  rules  and  other 
duties,  effect  of  conflict  between;  {h)  inju- 
ries caused  by  coservants*  violation  of  rules, 
liability  for:  (1)  under  mmmon-law  prin- 
ciples; (2)  under  statutes  modifying  the 
common  law.  305 

MAXIMS. 

1.  Impossibility  is  an  excuse  in  law. 
Williams  v.  Hays  (N.  Y.)  253 

2.  Respondeat  superior.  Esberg-Gunst 
Cigar  Co.  v.  Portland  (Or.)  435 

3.  Sic  utere  tuo  ut  alienum  non  Ledas. 
State  V.  Theriault  (Vt.)  290 

4.  The  law  intends  what  is  agreeable  to 
reason;  it  does  not  suffer  an  absurdity. 
Williams  v.  Hays  (N.  Y.)  253 

Notes  and  Briefs. 

Res  ipsa  loquitur.  606 

Respondeat  superior.  43d 

Sic  utere  tuo  ut  alienum  non  Uedaa.    438 

MECHANICS'  IJEN. 

See  Li£NS. 

MEDICAI.  BOOKS. 

See  Evidence,  16,  17. 


See  also  Damages,  3;  Taxes,  1. 

Where  a  party  holds  a  lease  upon  land 
for  oil  and  gas  purposes,  upon  the  usual  terms 
and  conditions,  paying  one  eighth  of  the  oil 
produced  as  royalty,  the  oil  while  it  remains 
in  8itu  must  be  regarded  as  realty,  and  a.-* 
remaining  the  property  of  the  leaeor  until 
brousfht  to  the  surface.  Carter  v.  Tyler 
County  Ct.  (W.  Va.)  725 

MOKOPOI<Y. 

See  Injunction,  10. 

MOBTOAOE. 

See  also  Action  ob  Suit,  1 ;  Confuct 
OF  Laws,  5 ;  Debtob  and  Creditob  ;  In- 
fants; Landlord  and  Tenant,  3; 
Liens,  1,  2;  Trusts. 

1.  A  mortgage  for  money  to  be  advanced 
for  building  purposes,  when  put  on  record 
before  any  oontrsu*t  for  building,  has  priority 
over  all  liens  for  labor  and  materials  subse- 
quently supplied  for  the  buildings.  Anglo- 
American  Sav.  &  L.  Asso.  v.  Campbdl  (D.  C. 
App.)  622 

2.  A  mortgagee  may  continue  to  make 
advances  to  a  mortgagor,  when  the  loan  is 
made  expressly  for  building  purposes,  al- 
though he  has  notice  of  claims  for  labor  and 
materials  furnished  for  the  buildings,  and 
of  the  filing  of  liens  therefor,  if  his  contract 
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does  not  require  him  to  see  to  the  applica- 
tion of  the  money  advanced.  Id. 

3.  The  lien  for  the  unpaid  balance  of  the 
mortgage  debt  is  not  restored  upon  a  re- 
demption by  the  mortga^r  under  statutory 
authority  by  repaying  the  amount  for  which 
the  property  was  sold  at  the  trustee's  sale, 
although  such  amount  is  less  than  the  face 
of     the    mortgage.     Fields    v.     Danehower 

(Ark.)  519 

4.  A  tender  by  a  mortgagor  seeking  to 
exorcise  his  statutory  right  to  redeem  from 
the  trustee's  sale  of  the  amount  bid  at  such 
sale  which  is  less  than  the  face  of  the  mort- 
gage is  ineffectual  if  coupled  with  a  condi- 
tion that  the  mortgagee  release  all  claims 
upon  the  land  although  the  pa3rment  would 
have  cut  off  the  mortgage  hen,  since  that 
question  is  one  which  the  mortgagee  had  a 
right  to' test  in  the  courts.  Id. 

Notes  and  Bbiets. 

Mortgage;     redemption  from  foreclosure 
sale;  effect  of.  520 

For  future  advances;  agreement  to  make 

«uch  advances.  623 


lect  a  tax  upon  property  or  business  so  situ- 
ated that  it  cannot  receive  any  protection  or 
benefit  from  it,  and  the  legislature  cannot  ex- 
tend or  maintain  the  limits  of  a  city  for 
such  purpose  and  which  has  such  an  effect. 
Kayaville  v.  Ellison  (Utah)  81 

Notes  and  Bbiefs. 

Municipal  corporations;  interference  with 
local  self-government.  409 

Liability  for  n^ligence  as  to  waterworks. 

436 

Inquiring  into  motives  of  officers  voting 
for  ordinance.  681 

Power  to  tax  land  in.  81 

MunrAi.  nrsiTRANCE  companies. 

See  Insubakce. 


See  Tobts,  Notes  and  Briefs. 

MITVICIPAI.  COBPORATIONS. 

See  also  Action  ob  Suit,  2 ;  Banks,  2 ; 
Constitutional  Law,  22 ;  Courts,  6 ; 
Obiminal  Law,  2;  Eminent  Domain, 
1;  Fireworks;  Highways,  2;  Offi- 
cers, 1;  Parks;  Public  Landings. 

1.  A  right  of  action  for  damageH  against 
a  city  accrues  on  its  wrongful  refui^al  to  ac- 
cept a  contract  as  completed  and  make  as- 
sessments to  pay  the  contractor,  under  a 
contract  which  provided  that  no  payments 
should  be  made  until  the  money  was  col- 
lected by  assessments.    Weston  v.  Svracuse 

(N.  Y.)  •       678 

2.  A  waiver  of  strict  performance  of  a 
sewer  contract  according  to  specifications  is 
within  the  power  of  the  common  council  of 
a  city.  Id. 

3.  Wrongful  acts  or  negligenoe  of  the  offi- 
cers or  agents  of  an  incorporated  town  in 
the  exercise  of  powers  and  functions  of  a 
public,  governmental  character  will  not 
render  the  town  liable  for  the  damages  there- 
by caused.    Bartlett  v.  Clarksburg  (W.  Va.) 

295 

4.  City  waterworks  are  not  maintained 
in  the  public  or  governmental  as  distin- 
guished from  the  private  capacity  of  the 
city,  so  as  to  relieve  the  city  from  liability 
for  injuries  caused  by  negligence  in  their 
•construction  or  maintenance.  E^berg-Gunst 
Cigar  Co.  v.  Portland   (Or.)  435 

5.  The  appointment  of  the  water  commit- 
tee of  a  city  by  the  legislature,  and  its  in- 
dependence of  the  control  of  any  other  de- 
partment of  the  city  government,  will  not 
relieve  the  city  from  liability  for  injuries 
caused  by  negligence  in  the  construction  or 
maintenance  of  the  waterworkB.  Id. 

6.  A  municipality  has  no  power  to  col- 
43  L.  R.  A.  5 


See  also  Bills  and  Notes,  4;  Corpora- 
tions, 1-4;  Injunction,  2-4. 

The  middle  initial  letter  is  not  a  part 
of  a  person's  Christian  name.  Beattie  v. 
National  Bank  of  Illinois  (111.)  654 

Notes  and  Bbiefs. 

Name;  conflict  of  rights  as  to;  protection 
of.  96 

KEOUOEHCE. 

See  also  Cabbiebs,  8;  Evidence,  6-10, 
33-35 ;   Judgment,  1 ;  Landlord    and 

Tenant,  1;  Tbial,  6-10;  Watebs,  7,  8. 

< 

1.  A  landowner  is  under  no  duty  to  keep 
his  premises  safe  for  mere  tr^passers,  even 
if  they  are  children.  Ritz  v.  Wheeling  (W.' 
Va.)  148 

2.  A  trespasser  injured  on  dangerous 
premises  cannot  recover  therefor  from  the 
landowner,  unless  the  latter'a  negligence 
was  so  gross  as  to  amount  to  a  wanton  in- 
jury. Id. 

3.  Negligence  of  a  bailee  or  his  servants 
is  not  imputable  to  the  bailor  so  as  to  pre- 
vent a  recovery  by  the  latter  against  a  third 

Sarty   for   injuries   to   the   property.     New 
ersey  Elec.  R.  Co.  v.  New  York,  L.  E.  &  W. 
R,  Co.  (N.  J.  Sup.)  849 

4.  The  negligence  of  parents,  contribut- 
ing to  an  accident  which  injures  a  minor 
child,  cannot  be  imputed  to  the  child  in  an 
action  by  the  child  against  a  third  person 
fcr  personal  injuries  sustained  throu^n  neg- 
ligence. Ploof  V.  Burlington  Traction  Qp. 
(Vt.)  108 

5.  The  contributory  negligence  of  par- 
ents is  a  defense  to  an  action  for  the  death 
of  their  minor  child,  under  Vt.  Stat.  §§ 
2451,  2452,  which  give  the  right  of  action  to 
the  personal  representative  of  the  child  for 
the  benefit  of  the  next  of  kin.  Id. 

6.  Negligence  of  parents  in  permitting  a 
boy  ten  years  old  to  go  upon  the  street  does 
not  proximately  contribute  to  an  accident 
resulting  from  his  attempt  to  cross  the 
street  in  front  of  a  moving  car.  Id. 

Notes  and  Bbiefs. 

Negligence;  injury  in  attempt  to  escape 
from  seeming  peril.  833 
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Negotiable  Ikstruicbnts— Plbabikg. 


Ah  to  stmctureB  dangerous  to  children. 

^  148 

Imputing  parent's  negligence  to  child. 

109 

lfEOOTIABI<£  nrSTRUlIENTS. 

See  Bills  and  Notes. 

NONBESIBEKTS. 

See  Debtob  and  Creditor. 

NOTICE. 

See  Carriebs,  19;  Evidence,  5. 

OFFICERS, 

1.  Previous  residence  in  territory  an- 
nexed to  a  city  is  to  be  deemed  residence 
within  the  city,  for  th**  purpose  of  comput- 
ing the  period  of  residence  necessary  to  make 
a  person  eligible  to  a  city  office.  Gibson  v. 
Wood  (Ky.)  699 

2.  A  statute  changing  the  time  for  an 
election  of  township  trustees,  whereby  it  is 
to  come  more  than  four  years  after  the  pre- 
vious election,  does  not  violate  Ind.  Const, 
art.  15,  §  2,  which  inhibits  the  creation  of 
an  office  the  tenure  of  which  shall  be  longer 
than  four  years,  where  the  statute  does  not 
in  any  manner  profess  or  attempt  to  extend 
the  tenure  of  the  trustees  then  in  officej  but, 
if  their  term  is  extended,  it  will  be  by  oper- 
ation of  Ind.  Const,  art.  15,  fi  3,  which  pro- 
vides that  officers  may  hold  over  until  their 
successors  have  been  elected  and  qualified. 
State,  Harrison,  v.  Menaugh  (Ind.)         408 

3.  A  member  of  a  town  council  when  pre- 
siding as  judge  over  a  police  court  is  not 
within  the  provisions  of  6a.  Pol.  Code,  § 
752,  making  municipal  officers  personally 
liable  for  official  acts  done  without  author- 
ity of  law.    Calhoun  v.  Little  (Ga.)       630 

4.  The  presiding  officer  of  a  municipal 
court,  who  judicially  determines  that  a  giv- 
en ordinance  which  authorizes  imprisonment 
without  any  alternative  of  a  fine  is  valid, 
and  imposes  sentence  accordingly,  when  he 
has  jurisdiction  of  the  subject-matter  and 
the  person,  is  not  liable  in  a  civil  action 
for  the  unlawful  detention  of  the  person 
sentenced.  Id. 

Notes  and  Briefs. 

Officer;     right  to  choose;    constitutional 
power  of  appointment.  409 

Liability  for  judicial  acts.  630 

« 

OIL. 

See  Mine;  Taxes,  1. 

OYSTERS. 

See  Fisheries. 

PARCEI<S. 

See  Carriers,  21,  23,  24. 

PARDON. 

See  aUo  Criminal  Law,  1. 

The  pardoning  power  of  the  governor 
extenda  to  ca-^es  of  contempt.  Sharp  v.  State, 
Cason  (Tenn.)  788 

43  L.  R.  A. 


Notes  and  Briefs. 
Pardon;  extent  of  power  of.  94 

PARENT  AND  CHUJD. 

The  fact  that  the  parents  of  an  illegitp 
inra.te  child  could  not  lawfully  marry  at  the 
time  the  child  was  begotten,  because  the 
mother  was  a  married  woman,  does  not  pre- 
vent the  legitimation  of  the  child,  under 
Ohio  Rev.  Sta/t.  §  4175,  by  the  subsequent 
legal  marriage  of  the  purents  and  the  ac- 
knowledgment of  the  child  by  the  father,  a» 
the  statute  makes  no  exception  of  adulterine 
bastards.    Ives  v.  McNicdl  (Ohio)  772 

Notes  and  Briefs. 

Legitimation  of  child  by  subsequent  mar- 
riage. 774 


See  also  Injttnction,  9. 

A  grant  of  a  right  to  construct  a  rail- 
wav  over  a  city  park  and  tho  abandonment 
and  discontinuance  of  the  park  by  the  city, 
which  attempts  to  confimri  the  title  of  a 
reversioner,  is  a  violation  of  the  trust  of  the 
city  for  the  public,  where  the  lands  were 
conveyed  for  a  street  or  common  only,  with 
a  provision  for  their  reversion  if  used  for 
other  purposes,  and  were  afterwards  dedi- 
cated by  the  city  as  a  public  park  or  pleas- 
ure ground.  Douglass  v.  Montgomery  (Ala.) 

37$ 
Notes  and  Briefs. 

Parks;  grant  by  city  council  of  rights  in: 
misappropriation  of.  37& 


See  Cotenancy. 


See  Contracts,  8. 


See  Carriers,  28;  Statutes,  9. 

PERCOI«ATINO  WATER. 

See  Easements,  1;  Waters,  3,  4. 


PTEBS. 

See  Waters,  1. 

PI.EADINO. 

See  also  Appeal  and  Erbob,   16,  17; 
Evidence,  39. 

1.  A  waiver  relied  upon  to  preclude  a 
defense  must  be  pleaded.'  Trezona  v.  Chica- 
go G.  W.  R.  Co.  (la,)  13^ 

2.  A  complaint  which  states  a  good 
cause  of  action  is  not  demurrable  because  it 
is  of  the  class  in  which  the  court  may  refuse- 
to  act,  owing  to  the  difficulty  of  enforcing  its 
decree.  Standard  Fashion  Co.  v.  Siegel- 
Cooper  Co.  (N.  Y.)  854 

3.  An  allegation  that  a  railroad  commis- 
sion has  not  authorized  a  carrier  to  charge 
less  for  a  longer  tlian  for  a  shorter  distance 
is  a  sufficient  stat-ement  that  tlie  commission 
has  refused  to  exonerate  the  carrier  from  Ky. 
Stat.  §  820,  after  investigation  of  the  com- 
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plaint,  if  such  allegation  is  necessary.  Louis- 
ville &  N.  R.  Co.  V.  Com.  (Ky.)  641 

4.  The  use  of  the  word  "fraud"  or  "fraudu- 
lent" is  not  neceosary  to  charge  tiiat  acts  are 
fraudulent.    Warren  y.  Union  Bank  (N.  Y.) 

256 

5.  An  all^ation  aa  to  what  constitutes  a 
•contract  of  insurance  in  amutual  company  is 
simply  the  statement  of  a  conclusion  of  law, 
-which  is  not  sufficient  as  against  a  demurrer, 
when  by-laws,  rules,  regulations,  and  circu- 
lars referred  to  are  not  set  out.  Clark  v. 
Mutual  Reserve  Fund  L.  Asso.  (D.  C.  App.) 

390 

6.  An  allegation  that  defendant  has 
failed  and  refused  to  pay,  although  "able  to 
do  so,"  is  not  sufficient  to  show  a  right  of 
action  on  a  proraiAe  to  pay  when  defendant 
"might  feel  able  to  pay."  in  tlie  absence  of  any 
allegation  that  defendant  felt  able,  or  knew 
it  was  able,  or  something  equivalent  there- 
to.   Pistel  V.  Imperial  Mut.  Injs.  Co.  (Md.) 

219 

7.  A  demuner  for  want  of  jurisdiction 
does  not  reach  an  objection  of  defect  of 
parties.     Svanburg  y.  Fossecn   (Minn.)  427 

8.  Mere  allegations  of  the  effect  and  op- 
eration of  the  charter  or  by-la^'s  of  a  corpo- 
Tation  are  not  facts  that  are  admitted  by  a 
demurrer.  Clark  v.  Mutual  Reserve  Fund 
1..  Asso.  (D.  C.  App.)  390 

Notes  and  Bbiefs. 


Pleading;  of  statute  of  frauds. 
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AND    COIXATEBAI.     8E- 
CURITT. 

See  also  Tboves. 

1.  A  pledgee  cannot  become  the  purchas- 
er of  pledged  property  at  his  own  sale,  in 
the  abi^ence  of  an  express  agreement  author- 
izing it.  Glidden  y.  Mechanics'  Nat.  Bank 
(Ohio)  737 

2.  A  contract  of  pledge  is  not  terminated 
or  the  relations  of  the  parties  changed,  un- 
less the  pledgeor  so  elects,  by  the  pledgee's 
purchase  of  the  pledged  property  at  his  own 
^ale  without  the  consent   of   the   pledgeor. 

Notes  and  Bbiefs. 

Pledgee's  conversion  of  pledged  property 
by  invalid  sale: — (I.)  What  sales  amount 
to  a  conversion:  (a)  generally;  (6)  with 
reference  to  corporate  stock;  (ll.)  power  to 
fell:  (a)  general  statement  as  to;  [h)  im- 
fslied  authority:  (1)  the  general  rule;  (2) 
as  to  goods  and  chattels;  (3)  aa  to  stocks 
and  bonds;  (4)  as  to  choses  in  action;  (c) 
special  authority:  (I)  express  contracts 
fi'onerally ;  (2)  blank  transfers  of  stock; 
(III.)  demand  and  notice:  (a)  necessity  of, 
generally;  {h)  when  term  for  redemption  or 
payment  la  indefinite;  (c)  where  stock  is 
neld  as  security  for  advances;  (d)  under 
special  contract;  {e)  sufficiency  of;  (IV.) 
conduct  of  sale;  (V.)  purchase  by  pledgee; 
(VI.)  tender  of  payment  to  render  conver- 
sion actionable;  ( Vli.;  ratification  of  sale 
pnd  waiver  of  conversion;  (VIII.)  reme- 
dies: (a)  by  direct  aclion;  (6)  by  way  of 
43  L.  R.  A. 


defense;  (c)  as  against  purchasers  from 
the  pledgee;  (IX.)  measure  of  damages: 
(a)  as  to  personal  property  generally;  (b) 
as  to  stocKS,  bonds,  and  other  securities; 
(c)  as  to  notes  and  otzher  choses  in  action. 

737 

POWER  or  ATTORNEY.  r 

See  Pbinoipal  a.no  Agent,  2.  ' 

PRACTICAI.  JOKE. 

See  Assault. 

PRESUMPTION. 

See  Evidence,  1-T2. 

PRINCIPAI.  AND  AGENT. 

See  also  Bbokebs. 

1.  The  affent  of  an  undisclosed  principal 
cannot  be  held  responsible  for  the  subsequent 
dealings  with  hid  principal  after  his  agency 
is  disclosed.  Brackenridge  y.  Claridge 
(Tex.)  •  693 

2.  Power  to  convey  land  is  not  included 
in  a  power  of  attorney  to  demand  and  re- 
ceive real  and  peraonaf  estate  and  prosecute 
suits,  and  to  perform  all  and  every  act  and 
tiling  whateoever  requii^ite  and  necessary  to 
be  done  in  and  about  the  premises.  Hotch- 
kiss  v.  l^Iiddlekauf  (Va.)  806 

PRINCIPAI.  AND  SURETY. 

A  surety  ie  not  discharged  b^  an  agree- 
ment for  the  extension  of  the  time  of  pay- 
ment, when  that  is  invalid  for  want  of  con- 
sideration.   Olmstead  v.  Latimer   (N.  Y.) 

685 
Notes  and  Briefs. 

Principal  and  eurety;  release  of  surety  by 
extension  of  time  to  principal;  lack  of  con- 
sideration for  extension.  680 

PROCESS. 

See  Writ  and  Process. 

PROCI.AMATION. 

See  Evidence,  18. 

PROmSSORT  NOT^S. 

See  Bills  and  Xotes. 

PROSTITUTES. 

See  Constitutional  Law,  22. 

PROXIMATE  CAUSE. 

See   also   Carriers,    8;    Intoxicating 
Liquors,  4;  Neoligcnce,  6;  Trial,  4. 

1.  The  negligence  of  a  carrier  in  taking 
a  passenger,  pa^  her  station  was  not  the 
proximate  cause  of  an  injury  received  by 
the  passenger  in  consequence  of  the  explo- 
sion of  a  lamp  at  a  hotel  at  which  she  wasi 
waiting  for  a  return  train.  Central  of  G-a. 
R.  Co.  V.  Price  (Ga.)  402 

2.  Failure  of  a  railroad  company  to  noti- 
fy those  in  charge  of  two  trains  movinjg  in 
the  same  direction  of  the  relative  position 
of  the  trains  is  not  the  proximate  cause  of 
a  collision  between  thora,  where  the  crews 
in  charge  of  them  took  no  precautionja  to 
look  out  for  and  prevent  a  collision  with  the 
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other  train  as  required  by  the  rules  of  the 
road.  Little  Rock  &  M.  K.  Go.  v.  Barry  (C. 
C.  App.  8th  0.)  349 

PUBIilC  GROUNDS. 

Notes  and  Briefs. 

Public  grounds;  municipal  corporation  an 
trustee  of.  376 

PUBLIC  IMPROVEMENTS. 

See    also    Assumpsit,    2;    Municipal 
Corporations,  1,  2. 

1.  Assessment's  upon  owners  of  abutTting 
lots  for  new  sidewalks  and  drains  which 
were  necessary  only  because  of  a  change  of 
the  grade  of  the  street  are  in  violation  of 
the  South  Carolina  Constitution,  which  re- 
quires the  whole  propea*ty  of  the  municipality 
to  be  taxed  for  any  public  or  corporate  pur- 
pose.    Mauldin  v.  Greenville   (S.  C.)       101 

2.  Thtf  benefit  to  abutting  property  from 
the  watering  of  a  street  in  front  of  it  may 
be  such  an  improvement  to  the  property  that 
it  can  be  made  the  subject  of  an  assessment 
upon  it.     Sears  v.  Boston   (Maas.)  834 

3.  Assessments  for  the  sprinkling  of 
streets  within  a  certain  territory  may  be  law- 
fully made  upon  abutting  property,  although 
the  sprinkling  of  other  parts  of  tlie  city  is 
done  at  the  public  expense.  Id. 

4.  The  frontage  rule  of  assessments  for 
watering  streets  may  be  upheld  when  it  does 
not  appear  that,  as* applied  to  the  property 
assessed,  it  is  not  an  approximately  accurate 
method  of  determining  benefits.  Id. 

5.  Street  sprinkling  assessments  made  by 
a  superintendemt  of  streets  by  direction  of  the 
board  of  aldermen,  and  reported  to  them, may 
be  regarded  as  made  by  the  aldermen  them- 
selves, when  they  have  made  an  appropriation 
based  on  the  report.  Id. 

Notes  and  Briefs. 

Public  improvements;  justification  for  as- 
sessment. 835 

Constitutionality  of  assessments.         101 

PUBLIC  I«ANDING8. 

See  also  Injunction,  (5. 

A  lease  of  part  of  a  public  landing  to 
a  private  person  is  not  within  the  lawful 
power  of  a  city  council,— especially  when  the 
city  charter  oonferrinc  rights  of  property  on 
the  corpoiution  provides  that  it  shall  not  be 
construed  to  authorize  the  sale,  lease,  or 
alienation  of  such  landings.  Keighard  v. 
Flinn   (Pa.)  502 

Notes  and  Briefs. 

Public  landing;  lease  of.  502 

PUBLIC  LANDS. 

1.  The  reservation  of  vested  rights  of  the 
owners  of  ditches  provided  for  by  Hill's  (Or.) 
Ann.  Laws,  §S  4057-60,  on  the* issue  of  pat- 
ents for  land  by  the  state,  is  not  the  grant  o( 
a  new  easement,  but  tlie  recojsrnition  of  a  pre- 
existing right.     Carson  v.  Gentner  (Or.)  130 

2.  A  Confederate  certificate  properly 
43  L.  R.  A. 


located,  surveyed,  and  returned,  with  field 
not*^,  to. the  land  office  in  Texas,  confer?  :i 
good  title  upon  the  holder.  Brackeoridge  v. 
Claridge  (Tex.)  5ftJ 

PUBLIC  MONET. 

See  Banks. 


See  Injunction,  6,  7 ;  Waters,  1. 

RAILBOAD  COMMISSION. 

See  Courts,  5;  Pleading,  3. 

RAILBOABS. 

See  also  Adverse  Possession;  Hacks: 
Master  and  Servant,  3-9;  Parks; 
Proximate  Cause,  2;  Trial,  5. 

1.  A  right  granted  to  a  specified  railroad 
company  to  construct  its  road  across  a  public 
road  or  highway  does  not  authorize  the  ron- 
struction  of  branch  roads  which  are  neither 
a  part  of,  nor  appurtenant  to,  the  main  line. 
St.  Paul  &  D.  R.  Co.  V.  Duluth  (Minik)    43.7 

2.  A  railroad  corporation,  whic^,  under 
its  charter,  constructs  its  tracks  across  an 
existing  public  highway  or  street  of  a  city, 
does  so  on  the  implied  condition  that  it  will 
yield  to  the  reasonable  burdens  imposed  bv 
the  gi'owth  and  development  of  the  country 
or  the  city,  and,  where  the  public  welfare 
demands  a  change  of  the  grade  of  the  hig^- 
way  or  street,  the  railro^  company  mu^^t, 
at  its  own  expense,  make  such  alterati(Hi  in 
the  grade  of  its  crossing  as  will  conforni  to 
the  new  grade.     Cleveland  v.  Augusta  (Ga.) 

63t^ 
Notes  and  Briefs. 

See  also  Master  and  Servant. 

Liability  for  changing  grade  to  conform 
to  change  of  gi'ade  of  street.  638^ 


See  also  Conflict  of  Laws,  4,  5. 

Notes  and  Briefs. 

Real  property;  constructive  notice  by 
record  to  holders  of  instruments  previous!/ 
recorded.  C2.i 

RECEIVERS. 

See    aJbo    Attachment:   Confuct  ot 
Laws,  3;  Insurance,  12. 

L  After  the  appointment  of  a  receiver 
for  a  corporation,  the  directors  cannot  ratify 
a  transfer  of  property  previously  made  w^ith- 
out    authority.    Linville  v.  Hadden    (Md.) 

22> 

2.  The  right  of  a  receiver  appointed  in 
another  state  to  maintain  an  action  is  nnt 
absolute,  but  rests  in  the  discretion  of  the 
court.     Wyman  v.  Eaton  (Iowa)  695 

3.  An  order  of  appointment  of  a  receiver 
which  gives  him  authority  to  bring  suits  in 
other  states  is  without  efficiency  to  create 
such  right  without  sanction  in  the  stat**^ 
where  the  suits  are  brought.  Id- 

4.  A  receiver  of  a  corporation  appointed 
in  another  state  should  not  he  allowed,  by  an 
exercise  of  comity,  to  sue  for  the  enforce- 
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nient  of  the  liability  of  stockholders,  when 
it  would  be  in  contravention  of  the  rights 
of  the  citizens  of  the  state  and  operate  to 
their  injury.  Id. 

Notes  and  Briefs. 

Receivers;  intervention  of  creditor  in  re- 
ceivership; rights  of  in  other  states.      222 

Right  of  action  in  other    state;    enforce- 
'ment  of  stockholder's  liability.  697 

RECORD. 

See  Real  Property,  Notes  and  Briefs. 


See  Evidence,  30. 

RESIDENCE. 

See  0fficp»8,  1. 

RissuMi:. 

For  rteum^  of  contents  of    book,    see 

865 
RETURN. 

See  Writ  and  Process. 

REWARD. 

See  Damages,  12. 

RIPARIAN  RIGHTS. 

See  Waters,  1. 

RULES. 

See  Master  and  Servant,  3,  9,  Notes 
AND  Briefs. 

SALE. 

See  Bills  and  Notes,  1;  Waters,  6. 

SATISFACTION. 

See  Contracts,  7. 

SCALPERS. 

See  Ticket  Brokers. 

SCHOOLS. 

See  Taxes,  5-8. 

SHIPPING. 

See    INCOMPETJENT  PERSONS;    TRIAL,   10. 

SIDEWALKS. 

See  Public  Improvements,  1. 

SIGNATURE. 

See  Evidence,  21. 

SPECIAL  JURY. 

See  Trial,  1. 

SPECIFIC  PERFORMANCE. 

»  1.  The  fact  that  enforcement  of  a  con- 
tract may  re<jiiire  a  multiplicity  of  orders  by 
the  court  in  its  endeavor  to  superintend  the 
bviHiness  to  which  it  relates  does  not  deprive 
the  court  of  jurisdiction,  but  justifies  its 
refusal,  in  its  sound  discretion,  to  exercise 
it.  Standard  Fashion  Co.  v.  Siegel-Cooper 
Co.   (N.  Y.)  854 

2.  A  bill  to  enforce  specific  performance 
of  a  contract  by  a  department  store  giving 
a  certain  person  the  exclusive  right  to  sell 
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a  certain  article  in  the  store  states  a  good 
cause  of  action,  although  owing  to  the  diffi- 
culty attending  the  enforcement  of  the  decree 
and  the  absence  of  public  interest  the  court 
mav  refuse  relief.  Id. 

Notes  and  Briefs. 

Specific  performance;  of  contract  for  ex- 
clusive sale  of  certain  articles.  856 

SPRING. 

See  Waters,  5.  ^\  ? 

STATE. 

See  Limitation  of  Actions,  1. 

STATE  INSTITUTIONS. 

A  Board  of  Managers  of  the  World's 
Columbian  Exposition  which  is  created  by 
statute  and  the  members  of  which  are  ap- 
pointed by  the  governor  as  an  agency  of  the 
state,  although  it  is  not  expressly  named  as 
a  corporation,  but  is  expressly  given  power 
to  make  contracts  and  furnish  with  certain 
funds,  while  the  state  expressly  declares 
that  it  will  not  be  responsible  for  any  in- 
debtedness of  the  board,  is  at  least  a  quasi 
corporation,  and  may  }ye  sued  for  breach  of 
contract  without  the  consent  of  the  state. 
Gross  V.  Kentuekv  Bd  of  Managers  of 
World's  Columbian 'Expo.  (Ky.)  703 

STATUTE  OF  FRAUDS. 

See  Contracts,  2,  3. 

STATUTES. 

See  also  Trademark,  3. 

1.  The  provision  against  private  or  local 
bills,  found  in  N.  Y.  Const,  art.  3,  §  18,  as 
amended  in  1874  and  continued  in  the  revi- 
sion of  1894,  does  not  affect  previously  ex- 
isting legislation.  Ingersoll  v.  Nassau  Elec. 
R.  Co.   (N.  Y.)  236 

2.  A  statute  providing  for  special  juries 
in  each  county  having  a  population  of  500,- 
000  or  more  is  a  genei'al,  and  not  a  local,  act. 
People  V.  Dunn  (N.  Y.)  247 

3.  A  statute  for  protecting  labels  of  labor 
unions,  which  applies  to  every  locality  in 
the  state  and  embraces  every  association  or 
union  of  working  men  or  women,  is  a  gen- 
eral law,  and  in  no  sense  local  or  private. 
Perkins  v.  Heert  (N.  Y.)  858 

Title. 

4.  But  one  subject  is  indicated  in  the  ti- 
tle of  an  act  for  the  protection  of  skilled  la- 
bor and  the  registration  of  labels,  trade- 
marks, names,  brands,  or  devices  covering 
the  products  of  such  labor  afisociations  or 
unions.  Id. 

5.  The  title  of  an  act,  which  is,  "A  Fur- 
ther Supplement  to  an  Act  Entitled  *An  Act 
to  Protect  Trademarks  and  Labels,*  "suffi- 
ciently shows  the  object  of  the  law,  which  is 
the  protection  of  trademarks  and  labels,  al- 
though the  title  of  the  prior  act  is  not  cor- 
rectly recited.  Schmalz  v.  Woolley  (N.  J. 
Err.  '&  App. )  86 

Constmotioii. 

6.  A  section  of  the  Code,  codified  from  a 
decision  of  the  court,  will  be  construed  in 
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the  light  of  the  source  from  which  it  came, 
unless  its  langua^^e  imperatively  dem&nds  a 
different  con^struction.  Calhoun  v.  Little 
(Ga.)  630 

7.  Failure  of  warehouse  commissioners 
to  appeal  to  the  attorney  general  to  institute 
suits  or  to  question  the  legality  of  the  con- 
duct of  warehousemen  in  storing  their  own 
grain  in  their  warehouses  does  not  amount 
to  a  practical  construction  of  the  statute 
providing  for  licensing  warehouses  so  as  to 
show  thad;  it  authorizes  such  conduct.  Cen- 
tral Elevator  Co.  v.  People,  Moloney  (111.) 

658 

8.  Mass.  Stat.  1895,  chap.  504,  provid- 
ing for  indeterminate  sentences,  is  to  be 
construed  prospectively  and  does  not  apply 
to  sentences  for  ofTenftes  committed  before  it 
took  effect.    Murphy  v.  Com.   (Mass.)     154 

0.  A  heavy  statutoiy  penalty  will  not  be 
awarded  in  a  case  which  does  not  come 
ptrictly  within  the  terms  of  the  statute. 
Houston,  £.  &  W.  T.  I^.  Co.  v.  Campbell 
(Tex.)  225 

10.  A  statute  exempting  college  property 
from  taxation  in  accordance  with  a  well-set^ 
tied  and  long-established  public  policy  is  to. 
he  construed  reasonably  so  as  to  give  full  ef- 
fect to  the  policy  declared,  as  wril  as  to 
avoid  abuse  and  f  riUFtrate  evasion,  and  is  not 
within  the  rule  of  strict  construction.  Yale 
University  v.  New  Haven  (Clonn.)  490 

11.  That  a  construction  of  a  statute  regu- 
lating railroad  rates  in  such  a  manner  as  to 
deny  power  to  make  special  rates  to  competi- 
tive points  will  injure  an  industry  of  the 
state  will  not  require  an  opposite  construc- 
tion if  the  effect  of  the  latter  might  be  in- 
jurious to  other  industries  and  interests 
connected  or  identified  with  noncompetitive 
points.  Louisville  &  N.  R.  Co.  v.  Com. 
\Kj.)  541 

12.  An  argument  drawn  from  hardship 
or  inoofnvenience  should  have  due  weight 
with  the  court  in  determining  the  true  con- 
struction of  a  statute  which  is  doubtful  or 
obscure,  but  never  so  much  as  to  induce  a 
construction  that  is  absurd,  defeats  the  evi- 
dent object  in  view,  or  involves  a  stultifica- 
tion of  those  who  made  it.  Id. 

Notes  and  Bbiefs. 

Statutes;  oonstruoUun  of,  in  reference  to 
their  purpose  and  inl.ent.  537 

STOCK. 

See  CoBPOBATioNS,  5-7. 

STREET  RAILWAYS. 

See  also  Cabbikrs,  7 ;  Constitutional 
Law,  21;  Damages,  7;  Eminent  Do- 
main, 3,  4;  Injunction,  8. 

1.  The  consent  of  al^utting  owners  is  not 
necessary  to  the  exercise  by  a  street-railway 
company  of  its  contract  right  to  use  the 
trades  oi  another  conmany.  Ingersoll  v. 
Nassau  Elec.  R.  Co.  (N.  Y.  )  236 

2.  The  operation  of  u  street  surface  rail- 
way, for  which  the  consent  of  abutting  own- 
ers is  required  under  the  New  York  railroad 
law,  §  91,  does  not  include  the  use  of  the 
43  L.  R.  A. 


tracks  of  one  company  by  another  oompanr 
which  has  a  oonitract  right  to  use  them.  Id. 

Notes  an.)  Briefs. 

See  also  Eminent  Domain. 

Street  railway;  right  acquired  by  occupa- 
tion of  street.  433 

STREET  SPRINKLUrG. 

See  Public  Impkox^ements,  2-4. 


See  also  Master  and  Servant,  2. 

Notes  anu  Briefs. 

Strike;  effect  of,  on  contract  obligation. 

812 
SUBROGATION. 

A  carrier  which,  by  bill  of  lading,  has 
insured  the  quantity  of  grrain  carried,  and 
has  been  oUiged  to  pay  the  consignee  for  a 
deficiency,  isaubrogated  to  hifl  rights  against 
a  public  elevator  wh-icii  deliver^  the  grain 
to  the  carrier.  Vega  S.  S.  Co.  v.  Consoli- 
dated Elevator  Co.  (Minn.)  843 

SUICIBE. 

See  INSURANOB,  7. 

SITMMONS. 

See  Writ  and  Process. 

SUNBAT. 

See  Intoxicating  Liquors,  1-8. 

SURETY. 

See  Principal  ano.  Surety 


See  also  Constitutional  Law,  18,  19; 
Eminent  Domain,  1;  Limitation  of 
Actions,  2;  Municipal  Corporations, 
6;  Statutes,  10. 

1.  The  prospective  condition  of  oil  from 
a  leased  well  cannot  be  properly  taxed  to 
the  lessee,  as  personal  property.  Carter  v. 
Tyler  County  Ct  (W.  Va.)  72.5 

2.  Buildings  used  by  a  college  exclusively 
as  dormitories  and  dining  halU  for  its  stu- 
dents are  exclusively  occupied  as  a  college, 
within  the  meaning  of  Conn.  Gen.  Stat.  S 
3820  providing  for  the  exemption  of  such 
buildings  from  taxatio.i.  Yale  XJniversity 
V.  New  Haven  (Conn.)  490 

3.  Students'  fees,  whether  apportioned 
to  room  rent  or  tuition,  cannot  be  treated  as 
income  of  real  estate,  and  land  occupied  and 
reasonably  necessary  for  the  plant  of  a  col- 
lege is  not  productive  real  estate,  within 
the  meaning  ol  a  statute  providing  that  a 
college  shall  not  hold  real  estate  exempt 
from  taxation  which  shall  afford  more  thaQ 
a  specified  annual  income.  lit 

4.  Real  property  substantially  owned  and 
enjoyed  by  a  private  person,  although  the 
title  remains  in  a  college,  is  not  within  the 
exemption  of  college  projierty  from  taxation. 

Id. 

5.  A  school  buildin:;  erected  and  main- 
tained entirely  by  voluntary  contributions, 
and  the  school  in*  which  is  open  to  all  free 
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of  charge,  without  regard  to  creed,  color, 
race,  or  condition,  i«  a  purely  public  chari- 
ty which  may  be  exempt  from  taxation  under 
Pa.  Const,  art.  9,  8  1.     WTiite  v.  Smith  (Pa.) 

498 

6.  A  convent  building  used  solely  as  a 
residence  for  the  teachers  in  a  school  main- 
tained as  a  charity,  and  which  is  a  part  of 
the  school  property  and  is  necessary  for  the 
efUcient  operation  and  management  of  the 
school,  is  included  in  the  exemption  of  the 
school  property  from  taxation  as  a  purely 
public  charity.  Id. 

7.  The  fact  that  the  legal  title  to  school 
property  is  in  a  bishop,  with  no  declared 
trust  in  the  grantee  for  a  charitable  use,  so 
that  the  charity  may  be  terminated  at  any 
time  by  a  sale  of  the  property,  does  not  pre- 
vent the  exemption  of  the  property  from  tax- 
ation while  used  as  a  charity.  Id. 

8.  The  fact  that  all  the  trustees  of  prop- 
erty used  for  a  school  maintained  as  a  char- 
ity are  Catholics  does  not  prevent  the  ex- 
emption of  the  property  as  a  purely  public 
charity,  when  there  is  no  evidence  to  show 
the  exclusion  of  any  cliildren  because  of 
their  belief.  Id. 

9.  An  omission  to  state  the  estate  of  the 
owner,  in  a  list  of  sales  of  lands  for  taxes, 
will  not  make  the  tax  dted  void.  State  v. 
Sponaugle  (W.  Va.)  727 

10.  Payment  of  taxes  for  subsequent  years 
by  a  purchaser  at  aji  invalid  tax  sale  will 
not  prevent  forfeiture  under  W.  Va.  Const, 
art.  13,  §  6,  for  fadluie  of  the  real  owner  to 
enter  the  lands  for  taxation.  Id. 

I  Notes  and  Briefs. 

Taxes;  construction  of  statutes  as  to;  ex- 
emptions of  college  property.  490 

On  oil  in  land.  717 

Exemptions  of  schools  and  charities;  pub- 
lic use  to  determine.  498 

Forfeiture  of  land  for  failure  to  list  it  for 
taxes.  728 


See  also  Assump.sct,  1;  Damages,  2, 
11,  12;  Evidence,  2 J,  38;  Master  and 
Servant,  4-7;  Trial,  11,  12. 

1.  The  action  by  the  sendee  of  a  telegram 
for  failure  to  promptly  deliver  it  is  based, 
not  on  breach  of  contract,  but  upon  defend- 
ant's neglect  of  its  duty  as  a  public  carrier 
of  messages.  McPeek  v.  Western  U.  Teleg. 
Co.  (Iowa)  214 

2.  A  telegraph  operator  is  acting  within 
the  scope  of  his  authority  in  agreeing  that 
a  telegram  shall  be  delivered  out  of  office 
hours,  so  that  his  act  will  bind  the  company. 

Id. 

8.  A  telegraph  company  which  received  a 
message  under  the  agreement  to  deliver  it 
about  9  o'clock  P.  M.  cannot  refuse  to  deliver 
it  because  that  is  out  of  office  hours.        Id. 

4.  Liability  for  neglect  to  deliver  a  tele- 
gram requiring  tihe  sendee's  presence  at  an- 
other town  that  night  cannot  be  defeated  by 
showing  that  no  train  went  until  morning, 
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where  he  had  made  ai  rangcments  to  go  with 
horses.  Id. 

5.  The  sender  of  a  telephone  message  to 
the  affent  in  charge  of  a  telegraph  office, 
with  directions  to  send  it  by  telegraph,  does 
not  mitke  such  agent  his  agent  although  the 
tcle^aph  company  requires  all  messages  to 
be  given  to  the  agent  in  \Trrting,  isnlei^ts  that 
*fact  is  known  to  the  sender.  Carhmd  v. 
Western  U.  Teleg.  Co.  (Mieb.)  2S0» 

Notes  and  Tuiefb. 

Telegraphs;  acts  of  telegraph  agent  to 
bind  company;  as  agent  of  sender  of  mes- 
sage. "  281 

TELEPHONES. 

See  Telegraphs,  S. 

TENANT  IN  COMMON. 

See  Cotenancy. 

TENDER. 

See  also  Mortgage,  4. 

Notes  and  Briefs. 

Tender;  to  pledgee  before  action  for  con- 
version against  him.  759 

TICKET. 

See  Carriers,  17-20. 

TICKET  BROKERS. 

See  also  Constitl'Tional  Law,  23. 

That  dishonest  persons  have  engaged 
in  the  ticket  brokerage  business,  and  that 
the  business  enables  the  transportation  com- 
panies to  eneage  in  unfair  competition,  will 
not  justify  tlie  legislature  in  prohibiting  all 
persons  except  those  deeignated  by  the  trans- 
portation companies  from  engaging  in  it. 
People,  Tyroler,  y.  Waiden  of  New  York  City 
Prison  (N.  Y.)  264 

Notes  and  Briefs. 

Ticket  brokers;  restriction  of  business  of» 
by  statute.  264 

TIPPLING  HOUSES. 

See  Intoxicatuvo  Liqdors,  1-3. 


TORT. 

Notes  and  Briefs. 

Toort;  effect  of  malicious  motive. 

TOWN. 

See  Officers,  2. 
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TRADEMARK. 

See  also  Constitutional  Law,  13;  In- 
junction, 4. 

1.  The  manufacturer  who  first  uses  a 
geographical  name  for  his  goods  may  put  la- 
ter comers  to  the  trouble  of  taking  such  rea- 
sonable precautions  as  are  commercially 
practicable  to  prevent  their  lawful  names 
and  advertisements  from  deceitfully  divert- 
ing his  custom.  American  Waltham  Watch 
Co.  v.  United  States  Watch  Co.  (Mass.) 

826 

2.  A  workman,  or  a  number  of  workmen 
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engaged  in  the  same  branch  of  industry, 
banded  together  for  their  mutual  profit  in 
the  pursuit  of  their  common  vocation,  may 
acquire  a  right  of  property  in  a  trademark 
designed  to  distinguish  their  workmanship 
from  tliat  of  other  persons,  although  they  do 
not  own  the  articles  to  which  the  trademark 
is  affixed;  and  a  trademark  so  owned  is  en- 
titled to  the  same  protection  as  other  trade- 
marks. Schmalz  v.  Wool  ley  (N.  J.  Err.  & 
App.)  86 

3.  The  boycotting  of  nonunion  laborers, 
to  deprive  them  of  the  legitimate  fruits  of 
their  labors,  cannot  be  deemed  the  purpose 
for  which  a  statute  for  the  protection  of 
union  labels  was  procured,  so  as  to  make  the 
statute  invalid.     Perkins  v.  Heert   (N.  Y.) 

858 

4.  A  statute  authorizing  associations  or 
unions  of  workingmen  to  adopt  labels  or  de- 
vices to  distinguish  the  products  of  their  la- 
bor does  not  make  an  unjust  discrimination 
against  nonunion  workingmen.  Id. 

Notes  and  Briefs. 

Trademarks;  of  labor  unions.        86,  858 

In  geographical  name;  attempt  to  deceive 
by  use  of  geographical  name.  827 

TRADE  NAME. 

See  also  Corporations,  1,  2. 

Notes  and  Briefs. 

Trade  name;  protection  of;  of  corpora- 
tion. 95 

TRESPASS. 

See  also  Negligence,  2. 

One  who  haA  a  fixed  reversionary  interest 
in  personal  property  has  the  right  to  sue  one 
who  is  not  in  possession  thereof,  for  sudi  an 
injury  by  him  thereto  as  will  depreciate  its 
value  when  it  comes  to  the  hands  of  the 
former.  New  Jersey  Elec.  R.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.  (N.  J.  Sup.)       849 

TRIAIn 

See  also  Carriers,  13. 

1.  The  constitutional  right  of  trial  by 
'jury  is  not  violated  hy  a  statute  providing 
that  a  jury  in  a  criminal  case  shall  be  se- 
lected from  a  special  list  made  from  the 
general  list  by  a  jury  commissioner.  People 
v.  Dunn   (N.  Y.)  247 

2.  The  requirement  of  U.  8.  Const. 
Amend.  6,  that  in  all  criminal  proeecutions 
the  accused  shall  enjoy  the  right  to  a  public 
trial  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been 
committed,  is  confined  to  prosecutions  in  the 
United  States  courts,  and  does  not  apply  to 
those  in  the  state  courts.  State  v.  Bates 
(Utah)  33 

3.  The  offense  charged  in  the  indictment, 
the  description  of  which  includes  murder  in 
the  first  degree  as  well  as  in  the  second  de- 
gree, but  which  expressly  characterizes  the 
crime  as  murder  in  the  second  degree,  is 
within  Utah  Const,  art.  1,  §  10,  providing 
that  in  courts  of  general  jurisdiction,  ex- 
cept in  capital  cases,  a  jury  shall  consist  of 
eight  jurors.  Id. 
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Queationa  for  Jury. 

4.  Whether  or  not  inducement  of  &  per- 
son to  break  his  contract  with  another  ia 
the  proximate  cause  of  the  resulting  injiirj 
to  the  latter  is  a  question  for  the  jury.  Do- 
remus  v.    Hennessy    (111.)  797 

5.  The  reasonableness  of  rules  adopted  br 
a  railroad  company  for  the  movement  of 
trains  is  a  question  of  law  for  tlie  court 
Little  Rock  &  M.  R.  Co.  v.  Barry  (C.  C.  App. 
8th  C. )  349 

6.  The  reasonableness  of  the  conduct  of  a' 
lady  passenger  who  hurts  her  arm  while  at-' 
tempting  to  escape  in  haste  and  fright  from 
a  car  in  which  an  oil  lamp  has  blazed  up, 
and  oily  waste  with  which  a  brakeman 
tries  to  smother  the  flame  has  caught  fire, 
is  a  question  for  the  jury.  Gannon  v.  New 
York,  N.  H.  &  H.  R.  Co.  (Mass.)  833 

7.  The  meaning  of  the  word  "negligent" 
is  a  question  of  law  where  the  law  declares 
that  the  other  conditions  being  present  a 
person  is  liable  for  the  injury  caused  by  K\» 
conduct  if  it  is  negligent  in  the  sense  de- 
noting the  conception  of  morftl  blame  or 
fault  imputed  to  a  person  legally  liable  for 
the  consequences  oi  an  unintentional  act. 
Nolan  V.  New  York,  N.  H.  &  H.  R.  Co. 
(Conn.)  305 

8.  The  questions  of  the  negli^nce  of  a 
carrier  and  the  contributory  negligence  of  a 
passenger  who  is  injured  while  riding  on  a 
car  platform  are  for  the  jury.  Graham  v. 
McNeill  (Wafih.)  300 

9.  It  Is  a  question  for  the  jury  whether 
a  man  is  guilty  of  negligence  in  stepping 
from  a  car,  or  preparing  to  do  so,  when  it  is 
going  about  three  miles  an  hour.  Watkins  v. 
Birmingham  R.  &  E.  Co.  (Ala.)  297 

10.  The  question  of  negligence  of  the  mate 
of  a  veesel  in  failing  to  resort  to  strong  meas- 
ures to  obtain  command  of  the  ship  because 
the  captain  has  become  mentally  dM*anffed 
is  for  the  determination  of  the  jury.  Wil- 
liams V.  Hays   (N.  Y.)  253 

11.  Whether  or  not  the  failure  to  capture 
a  fugitive  from  justice  was  due  to  nefi^lect  lo 
deliver  the  telegram  conveying  information 
of  his  whereabouts  is  a  question  for  the  jury, 
where  he  ha4  been  enticed  to  a  room  and  dis- 
armed while  a  person  having  three  assistant^ 
aiHl  a  team  engaged  was  waiting  12  milos 
away  for  notice  to  come  and  make  the  arrest. 
McPeek  v.  Western  U.  Teleg.  Co.  (Iowa)  214 

12.  Whether  or  not  sufficient  diligence  was 
exercised  in  attempting  to  deliver  a  teleigram 
of  the  importance  of  which  the  company  wa*} 
notified  is  a  question  for  the  jury,  where  the 
messenger  testifies  that  he  went  to  the 
sendees  house  at  the  proper  time,  and  re- 
peatedly rapped  loudly  on  the  door,  but  re- 
ceived no  response,  and  members  of  the 
sendee's  family  testify  that  they  were  in  the 
house  at  that  time  and  heard  no  rapping,  al- 
though they  would  have  been  likely  to  nave 
heard  it  had  there  been  any.  Id. 

Inatmetlons. 

13.  Error  in  admitting  a  judgment  as  evi- 
dence in  another  suit  is  not  relieved  by  the 
court's  statement  to  the  jury  that  the  judg- 
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ment  is  not  ooiiclusive  but  merits  serious 
consideration.    State  v.  Bradneck    (Conn.) 

620 

14.  A  requested  instruction  to  find  for  de- 
fendants if  plaintiff  quitted  their  services 
pursuant  to  an  agreement  for  a  strike  should 
not  be  qualified  or  confused  b^  adding  a 
clause  as  to  his  reason  for  quitting  and  the 
effect  upon  him  of  danger  or  apparent  dan- 
ger.   Fisher  v.  Walsh  (Wis.)  810 

Verdict. 

15.  A  verdict  for  defendant  may  be  direct^ 
ed  when,  upon  the  facts  conceded  as  shown, 
a  vei'diet  for  the  plaintiff  would  be  against 
law.    Ritz  V.  Wheeling  (W.  Va.)  14S 

Notes  and  Briefs. 

Trial;  by  Jury;  special  jury;  struck  jury. 

248 

Number  and  agreement  of  jurors  necessary 
to  constitute  a  valid  verdict: — (I.)  Com- 
mon-law doctrine;  (II.)  adoption  of  com- 
mon-law doctrine:  (a)  by  constitutional  pro- 
visions; {b)  construction  placed  upon  con- 
stitutional provisions:  (1)  in  general;  (2) 
state  Constitutions ;  ( 3 )  United  States  Oon- 
sUtution;  (III.)  meaning  of  the  terms  "jury" 
and  "jury  trial;"  (IV.)  in  criminal  matters: 
(a)  felony  and  high-grade  offenses;  {h) 
misdemeanors;  (c)  offenses  triable  in  jus- 
tices' and  other  inferior  courts ;  ( V. )  in  civil 
actions:  (a)  less  than  twelve  valid;  (h)  in- 
valid; (VI.)  the  power  of  the  legislature: 
(a)  general  doctrine;  (h)  under  ^te  Con- 
stitutions; (VII.)  the  question  of  consent 
and  waiver:  (a)  general  doctrine;  (b)  con- 
stitutional and  statutory  provisions;  (o)  in 
csuBCS  of  felony;  (d)  in  misdemeanors;  (e) 
in  civil  actions;  (f )  as  affecting  appeal  jury; 
(VIII.)   absent,  sick,  or  unqualified  juror: 

(a)  constitutional  and  statutory  provisions « 

(b)  decisions  of  the  court;  (IX.)  showing  of 
the  record:  (a)  in  criminal  cases:  (1)  in 
general;  (2)  consent;  (b)  in  civil  cases; 
(X.)  distinction  between  courts  of  record 
and  not  of  record;  (XI.)  jury  of  more  than 
twelve;  (XII.)  the  question  of  demand  of 
jury  of  twelve;  (XIll.)  agreement  of  the 
jury:  (a)  unanimity;  (6)  majority  ver- 
dicts. 33 

Offering  evidence  for  defense  after  demur- 
rer to  plaintiff's  evidence  is  overruled.      506 

TROVER, 

1.  A  pledgee  may  be  held  for  the  conver- 
sion of  all  the  pledged  property  as  of  the  time 
when  he  makes  a  disposal  of  a  part  of  the 
property  which  prevents  his  performing  his 
part  of  the  agreement.  Glidaen  v.  Me^an- 
ics'  Nat.  Bank   (Ohio)  737 

2.  A  pledgee  who  has  put  it  out  of  his 
power  to  perform  his  part  of  the  agreement, 
oy  an  unauthorized  disposition  of  the  prop- 
erty, is  liable  for  its  conversion  witliout  de- 
mand and  offer  of  performance  by  the 
pledgeor.  Id. 

3.  A  pledgee  is  not  liable  for  conversion 
without  aemand  for  the  return  of  the  pledged 
property,  accompanied  with  an  offer  by  the 
pleageor  to  perform  his  part  of  the  agree- 

43  L.  R.  A. 


ment,  merely  because  he  has  bid  it  off  at  his 
own  sale.  Id. 

TRUSTS. 

1.  A  mere  promise  to  advance  the  full 
amount  of  a  loan  for  building  purposes  does 
not  impress  a  tj-ust  upon  a  pcurt  thereof  re- 
tained by  the  mortgagee  in  favor  of  the 
holders  of  mechanics'  liens.  Anglo-Ameri- 
can Sav.  &  L.  Asso.  v.  Campbell  (D.  C.  App.) 

622 

2.  Money  withheld  by  a  mortgagee  in 
breach  of  his  promise  to  advance  the  full 
amount  of  a  mortgage  loan  made  expressly 
for  the  erect  ion  of  buildings  by  the  mort- 
gagor, on  land  not  yet  paid  for,  is  subject  to 
a  constructive  trust  in  favor  of  persons  who 
have  fumislied  labor  or  materials  for  the 
buildings  in  reliance  upon  the  mortgagee's 
representations  that  the  money  was  to  be 
advanced  to  the  mortgagor.  Id. 

UNFAIR  COMPETITION. 

See    Imitations;     Trademark,  Notes 
AND  Briefs. 

USURY. 

See  also  Constitutional  liAW,  9. 

Notes  and  Briefs. 

Usury ;  in  contract  with  building  and  loan 
association.  689 

VENDOR  AND  PURCHASER. 

1.  Relief  to  a  vendee  who  has  made  de- 
fault on  a  contract  of  \fhich  time  is  the  es- 
sence can  be  granted  only  after  a  showinff  of 
fraud,  mistake,  surprise,  or  other  ground  of 
purelv  equitable  cognizance,  excusing  the 
oreach.  Glock  v,  Howard  &  W.  Colony  Co. 
(Cal.)  199 

2.  No  legal  or  equitable  right  to  the  re- 
covery of  moneys  paid  by  a  vendee  who 
makes  default  on  a  contract  of  which  time 
is  the  essence  can  be  actjuired  by  subsequent- 
ly tendering  the  amount  due,  without  excus- 
ing his  default.  Id. 

3.  The  right  of  a  vendor  to  retain  mon- 
eys paid  by  a  vendee  who  makes  default  on  a 
contract  ci  which  time  is  the  essence  is  not 
lost  because  the  parties  have  declared  that 
such  moneys  maj  be  retained  as  stipulaited 
damages,  and  this  provision  is  void.  Id. 

4.  A  vendor's  lien  may  be  enforced 
against  real  property  for  the  entire  amount 
remaining  unpaid  upon  u  sale  for  a  eroas 
consider ation  of  such  real  property  and  cer- 
tain personal  property,  there  being  no  ap- 
portionment of  tne  price  between  the  two 
classes  of  property.  J^oty  v.  Deposit  Bldg. 
^  L.  Asso.  (Ky.)  561 

Notes  and  Briefs. 

Loss  of  payments  made  by  purchaser  and 
forfeiture  of  contract.  19*^ 

VERDICT. 

See  Trial,  15,  Notfs  and  Briefs.     , 

VOTERS  AND  ELECTIONS. 

See  also  Courts,  •^;  OfFiCERS,  2. 

1.  The  pledge  required  of  each  signer  of 
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Waiver— Wharves. 


a  nomiiiation  paper  by  Ohio  act  April  3, 
1898,  8  7,  that  he  will  support  the  candidate 
or  candidates  whose  n<Hiii nations  are  therein 
requested,  does  not  infringo  the  right  of  suf- 
irage  as  guaranteed  by  the  Constitution. 
Sute,  Plimmer,  v.  Poston  (Ohio)  90 

2.  A  suitor  has  no  standing  in  court  t^) 
compel  the  holding  ot  an  election  under  an 
earlier  law  because  the  later  one  is  uncon- 
stitutional where  the  earlier  one  is  subject 
in  the  same  objection  altbough  his  pleadings 
do  not  show  that  fact.  State,  Harrison,  v. 
Menaugh  (Ind.)  408 

Notes  and  Briefs. 

Coiurtitutional  riglit  to  vote;  restrictions 
and  conditions  of  franchise.  91 

TXTAIVEB. 

See  Estoppel,  6;  Pleadhyo,  1. 


Statutes, 


TXTAREHOUSEMEN. 

See  also  IiTjnNCTio:^,    10; 
7;  Subrogation;  Weights. 

One  licensed  to  keep  a  public  ware- 
house for  storage  of  ^raiu  will  not  be  per- 
mitted to  deal  m  grain  and  store  the  same 
in  his  own  licensed  warehouse;  and  the  same 
rule  applies  to  stockholders  of  a  corporation 
so  licensed.  Central  Elevator  Go.  v.  People, 
Moloney  (111.)  658 

Notes  and  Briefs. 

Warehousemen;  license  of;  right  to  store 
their  own  grain.  058 

TXTARRANTT. 

See  COVENANT;  Lani^lord  and  Tenant, 
2;  Waters,  6. 

TXTATEBS. 

See  also  Boundaries;  Easements,  1, 
2;  Evidence,  5,  6;  Municipal  Corpo- 
rations, 4,  5;  Public  Lands,  1. 

1.  Piers  built  into  the  waters  of  Lake 
Michigan  to  protect  the  land  of  a  shore-own- 
er from  erosion,  and  not  in  aid  of  navigation, 
the  effect  of  which  is  also  to  reclaim  sub- 
merged land  of  which  the  fee  is  vested  in  the 
state  in  truat  for  the  people,  conatitute  a 
purpresture  which  the  state  may  require  to 
be  removed,  although  they  are  not  detrimen- 
tal to  the  public  interest  and  will  not  become 
so  until  the  state  wishes  to  reclaim  and  use 
the  land.    Rovell  v.  People  (111.)  790 

2.  A  prior  appropriator  of  water  from  a 
natural  stream  flowing  through  state  land)« 
has  such  a  vested  right  to  the  use  of  the  wa^ 
ter  and  to  the  ditch  in  which  it  flows,  also 
constructed  on  said  lands,  as  will  defeat  the 
claim  of  one  who,  with  notice  of  such  diver- 
sion and  existence  of  the  ditch,  obtains  from 
iAie  state  a  deed  of  the  premises,  with;>ut 
reservation  of  any  water  rights.  Carson  v. 
Gentner  (Or.)  130 

3.  Percolating  water  is  regarded  as  a 
part  of  the  earth  itself,  as  much  as  the  soil 
and  the  stones,  with  the  same  absolute  right 
of  use  and  appropriation  bv  the  owner  of  the 
land  in  whidi  it  is.  Wheelock  v.  Jacobs 
(Vt.)  105 
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4.  A  stream  of  water  large  enough  to  till 
a  %  pipe,  running  through  a  Assure  or  hole 
in  the  bed  rock  several  ieet  below  the  surface 
oi  the  ground,  but  not  flowing  in  a  well  de- 
fined channel  underground,  is  to  be  deemed 
peroolatinff  water,  which  can  be  appropri- 
ated by  the  owner  of  the  land  without  lia- 
bility to  the  owner  of  a  spring  a  short  dis- 
tance therefrom,  into  which  some  of  the 
water  has  been  accustomed  to  find  its  way. 

Id. 

5.  A  grant  of  a  spring  does  not  by  im- 
plication convey  percolating  water  before  it 
reaches  the  spring.  Id. 

Public  water  supply. 

6.  A  waterworks  company  operating  un- 
der a  franchise  from  and  contract  with  a 
municipal  corporation  in  distributing  water 
for  public  and  domestic  use  is  not  responsi- 
ble as  an  implied  warrantor  of  the  puritv  of 
the  water  distributed  by  it  Green  v.  Ash- 
land Water  Co.  (Wis.)  117 

7.  A  water  company  which  knowingly 
supplies  to  its  customers  water  so  contami- 
nated with  impurities  as  to  be  dangerous  for 
domestic  use,  under  circumstances  9uch  that 
they  are  liable  to  use  the  water  in  ignorance 
of  the  danger,  if  it  does  not  disclose  the  dan- 
ger to  them,  is  liable  on  the  ground  of  neg- 
ligence or  fraud  for  any  damages  sustained 
by  a  customer  without  contributory  fault  on 
his  part.  Id. 

8.  Knowledge,  or  reasonahle  means  of 
knowledjp;e,  of  the  dangerously  impure  con- 
dition of  a  water  supply,  will  prevent  a  con- 
sumer who  is  injured  by  the  impure  water 
from  recovering  damages  from  the  water 
company  either  because  of  its  negligence  or 
fraud  in  supplying  impure  water.  Id. 

Notes  and  Bbisfs. 

See  also  Fisuebies. 

Waters;  percolating;  rights  in  spring. 

105 

Right  of  appropriator  to  enter  upon  the 
land  of  an  upper  proprietor  to  clean  out 
ditch.  130 

Riparian  rights  as  to  wharves.  792 

Negligence  in  respect  to   polluted   water 

supply;  negligence  of  user.  118 

WEIGHTS. 

See  also  CoNSTnTmoNAL  Law,  20. 

A  state  weighmaster's  certificates  of 
the  weight  of  grain  delivered  from  a  public 
elevator,  under  statutes  which  require  him 
to  weigh  it  without  any  option  of  the  eleva- 
tor owner,  unless  the  shipper  otherwise  di- 
rects, cannot  be  made  by  statute  absolutely 
conclusive  against  either  party,  although 
dear,  strong,  and  satisfactory  evidence  of  a 
substantial  mistake  may  be  required  to  im- 
peach them.  Vega  S.  S.  Co.  v.  Consolidated 
Elevator  Co.    (Minn.)  843 


See  Waters.  1. 


Wills— Wbit  akd  Pbooksb. 
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See  also  Gontbacts,  3;  Eyidencb,  22; 
Judgment,  2. 

1.  The  interest  of  the  son  during  the  life 
of  his  mother  is  at  most  a  mere  expectancy 
under  a  will  bequeathing  property  to  a  truA- 
tee  to  hold  for  the  benefit  of  the  widow  dur- 
ing her  life  and  upon  her  death  to  vest  ab- 
solutely in  the  son  if  he  shall  procure  a  di- 
vorce from  his  wife.  Ransdell  v.  Boston 
(111.)  526 

2.  A  condition  attached  to  the  vesting  of 
an  absolute  estate  under  a  devise  or  bequest 
to  a  son,  that  he  shall  procure  a  divorce 
from  his  present  wife  in  default  of  whic^ 
his  interest  shall  be  restricted  to  a  life  estate 
will  not  be  deemed  void  as  contrary  to  pub- 
lic policy  where  the  divorce  action  between 
the  son  and  his  wife  was  pending  when  the 
will  was  executed.  Id. 

3.  The  condition  attaching  to  the  abso- 
lute vesting  of  the  fee  under  a  devise  in 
trust  to  pay  the  income  of  real  property  to 
the  testator's  son  until  he  shall  procure  a 
divorce  from  his  wife  and  upon  the  happen- 
ing of  that  event  to  convey  the  fee  to  him 
with  a  limitation  over  to  "other  devisees  un- 
der the  will  in  case  he  dies  childless  with* 
out  having  obtained  a  divorce/' — U  a  condi- 
tion prec^ent  and  if  broken  prevents  him 
from  taking  the  fee  even  if  it  is  invalid  as 
contrary  to  public  policy.  Ransdell  v.  Bos- 
ton (111.)  626 

"WITNESSES. 

See  also  Evibbncr,  12. 

1.  Bondsmen  of  a  banker  who  received 
city  funds  are  not  incompetent  after  his 
death,  on  the  ground  tliat  they  are  the  real 
parties  in  interest,  to  testify  to  an  arrange- 
ment between  him  and  other  bankers  for  di- 
viding the  deposits,  where  the  action  is  by 
the  city  for  the  funds  held  by  the  other  banks 
and  claimed  by  his  assignee  for  creditors  as 
part  of  his  estate.  Marquette  v.  Wilkinson 
(Mich.)  ■     840 

2.  A  witness  who  has  testified  as  to  dis- 
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satisfaction  with  the  methods  of  a  party  in 
mining  ore  may  be  asked  on  cross-examina- 
tion if  he  did  not  afterwards  propose  to  con- 
tract with  him  for  mining.  Worthington  v. 
Gwin  (Ala.)  382 

3.  One  who  pleads  adultery  of  his  wife  to 
a  criminal  charge  of  nonsupport  cannot  be 
held  to  the  answers  giveii  on  cross-examina- 
tion by  a  witness  for  the  state  to  the  effect 
that  witness  never  had  said  that  he  had  been 
criminally  intimate  with  defendant's  wife, 
but  may  introduce  evidence  to  contradict 
him.    State  v.  Bradneck  (Conn.)  620 

4.  One  who  puts  a  witness  on  the  stand, 
but  excuses  him  without  asking  him  any 
questions  that  are  material  to  the  issues  on 
trial,  is  not  thereby  precluded,  if  the  witness 
is  afterwards  called  and  examined  by  the  op- 

Sosite  party,  from  cross-examining  him  and 
iscrediting  him  by  proving  his  contradic- 
tory statements  out  of  court.  Fall  Brook 
Coal  Co.  V.  HewBon  (N.  Y.)  676 

Notes  and  Bbi^s. 

Witness;  opposite  parties  in  case  of  de- 
cedent's estate.  841 

Contradiction  of,  by  party  first  calling. 

676 

Contradiction  of.  021 

WORLD'S      COLUMBIAlf      EXPOSI- 
TION. 

See  State  Institutions: 

WRIT  AND  PROCESS. 

An  attack  upon  an  officer's  return  of 
summons  in  the  action  in  which  the  same  was 
ma^c,  is  a  collateral  attack  within  Ky.  Stat. 
§  3760,  providing  that,  unless  in  a  direct 
proceeding  against  himself  or  his  sureties,  no 
tact  actually  stated  by  an  officer  in  respect 
to  a  matter  about  which  he  is  required  to 
make  a  statement  in  writing  shall  be  ques- 
tioned except  in  case  of  fraud  in  the  party 
benefited  thereby,  or  mistake  on  the  part  of 
the  officer.  Doty  v.  Deposit  Bldg.  &  L.  Ass 
(Ky.)  5 
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